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Admir. Angl. ſſ. 


of Oyer and Terminer, and Gael- Delivery, held for our Sove- 
Lord the King, for the Furiſdiftion of the Admir 


. * alty of England, 
ce- Hall in the "wage ym in the Suburbs of the City of London, 
the 19th Day of O 


at 7 
on Monda ber, in the Eighth Year of the Reign 
of our faid Sovereign Lord King William the Third, over England, &c. 
y dre the Right Honourable Edward Ruſſel, Eq; Henry Prieſtman, 


Sir Robert Rich, AXAnight and Baronet ; Sir yy Rooke, 
Knight z and James Kendal, Eſq; Com- 


miſſoners for Executing and Exerciſing the Office and Place of Lord High 
Admiral of England, reſpectively aſſigned and deputed ; the Right Mor- 
Hipful Sir Charles W Kt. Doctor of Law, Lieutenant in the High 
Court of Admiralty of England, Commrſſary-General of our Sovereign 
Lord the King, and Preſident and Judge of the ſaid Court; the Right 
Honourable Sir John Holt, Kt. Lord Chief Juſtice of the King's- 
Bench; Sir George Treby, Kt. Lord Chi 
Pleas ; Sir Edward Ward, Kt. Lord Chief Baron of the Exchequer ; 
Sir Tho. Rokeby, Kt. and one of the Fuſtices of the King's-Bench ; 
Sir Samuel Eyre, Kt. another of the Fuſtices of the King's-Bench ; 
Sir John Turton, Kt. another of the Fuftices of the King's-Bench ; 
Sir John Powell, Kt. one of the — of the Common-Pleas ; Sir 
Littleton Powis, Kt. one of the Barons of the Exchequer ; William 
Bridgeman and Joſias Burchet, Eyyrs; Secretaries of the Admiralty of 
England ; Thomas Lane, William ings and John Cooke, reſpec- 
tively Doctors of Laws ; and others his Majety's Fuſtices named in the 


ſaid Commiſſion. 
| After which, the Gentlemen of the Grand Jury were called 
and ſworn, and received their Charge from Sir Charles Hedges, 
Kt. Judge of the High Court of Admiralty, who ſet forth unto them 
the Nature of the Commiſſion, the Extent of the Juriſdiction of the 
Court, and the Subject Matter of their Enquiries. 
Then the Witneſſes for the King being ſworn, the Grand Jury with- 
drew, and after a little Time returned, finding Billa vera againſt Henry 
Every, not yet taken, Joſeph Dawſon, Edward For ſeiib, William May, 
IWilliam Bifhep, James Lewis, and John Sparkes, Priſoners, for felonicully 
and piratically taking and carrying away, from Perſons unknown, a cer- 
tain Ship called the Gunſway, with her Tackle, Apparel, and Furniture, 
to the Value of 10007. and Goods to the Value of 110 J. together with 
100000 Pieces of Eight, and 100000 Chequins, upon the High Seas, ten 
Leagues from the Cape St. John's, near Surat in the Eaft-Indies. Then 
Dawſon, Forſeith, May, Biſhop, Lewis, and Sparkes, were brought to the 
Bar, and their Indictment was read. 
Foſeph Dawſon confeſſed that he was Guilty; but the reſt pleaded Not 
Cuilty, and put themſelves upon their Trials; and thereupon the Petty 
| Jury was called, and the Perſons whoſe Names follow were ſworn. 


Nathan Green, 
Henry Sherbrocke, 
Benjamin Dry, 
John Sherbrooke, 


2 Sir John Houblon, 


IS Majeſty's Commiſſioners being then and there met, the Com- 
miſſion was read, and Proclamation made for Attendance : 


William N alter, 
Jobn Child, 
Eduard Leeds, 
Thomas Clarke, 


Samuel Jackſon 
Thomas 2 


Henry Hunter, 
John Hall. 


Then the King's Learned Counſel opened the Indictment, c. and Dr. 
Newton made a Speech, which is as follows: 


My Lord, and Gentlemen of the Fury, 


£ ] HE Priſoners are indicted for Piracy, in Robbing and Plundering 
c the Ship Cunſibay, belonging to the Great Mogul and his Subjects, 
in the Indian Seas, to a very great Value. 

And the End was ſuitable to their Beginning; they firſt practiſed theſe 
Crimes upon their own Countrymen, the Eneliſb, and then continued 
them on to Strangers and Foreigners: For the Ship in which this Piracy 
* was committed, was an Engliihh Veſſel, called the Charles the Second, be- 
+ longing to ſeveral Merchants of this City, deſigned for others Ends, and 
« a far different Voyage, which by theſe C 


© in Spain, in May 1694. from which Place, having firit, by Force, ſet 
Captain Gib/on the Commander on Shore, they carried off the Ship, and 
with it committed many and great Piracies for ſevera! Years (as wil! ap- 
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CL XI. 


The Trial of Jostzrn Dawson, EDwarD FoxskITR, WITLIAM May, WiIrLTAu Bisnor, Jams Lewis, 
and Joan Searkss, at the Old-Bailey, for Felony and Piracy, Octob. 19. 1696. 8 Wir, III. 


py in the Courſe of the Evidence) in moſt of the Parts of the known 
orld, without Diſtinction, upon all Nations, and Perſons of all 
© Religions. 

© Their laſt Piracy was this in the Indies, the greateſt in itſelf, and like 
© to be the moſt pernicious in its Conſequences, eſpecially as to Trade, 


| © conſidering the Power of the Great Megul, and the natural Inclination of 


© the Indians to — : But they are now brought hither on their Trial, 
© and, if the Matters they are charged with ſhall be proved, to receive that 
© Tudgment from you their Crime deſerves ; and that is Piracy, which by 
© ſo much exceeds Theft or Robbery at Land, as the Intereſt and Concerns 
© of 1 and Nations are above thoſe of private Families, or particu- 
© Jar Perſons : For ſuffer Pirates, and the Commerce of the World muſt 
© ceaſe, which this Nation has deſervedly ſo great a Share in, and reaps 
* ſuch mighty Advantage by: And if they ſhall go away unpuniſhed, 
* when it is known whoſe Subjects they are, the Conſequence may be, to 
© involve the Nations concerned in War and Blood, to the Deſtruction of 
© the innocent Engliſh in thoſe Countries, the total Loſs of the Indian 
© Trade, and thereby the Impoveriſhment of this Kingdom.” 


The Witneſſes for the King, viz. John Dan and Philip Middleton, were 
then called and ſworn, and in the Opinion of the Court gave a full Evi- 
dence againſt the Priſoners, which was very clearly ſumm'd up by the 
Lord Chief Juſtice Holt ; the Tenour whereof is particularly ſet forth in 
the following Trials: But the Jury, contrary to the Expectation of the 
Court, brought in all the Priſoners Not Guilty; whereupon the Seſſions 
was adjourned to Saturday the 31ſt of October Gidoviain and the Priſoners 
were committed upon a new Warrant for ſeveral other Piracies. 


— —— D 


Die Sabbati, Triceſimo-primo Octobris, Aunog; Regni Regis 
Willielmi Tertii Octavo, Annog; Domini 1696. 


PHE Court being fat (at which were preſent Sir Charles Hedges, Judge 
of the High Court of Admiralty, the Lord Chief Juſtice Holt, the 
Lord Chief Juſtice Treby, the Lord Chief Baron Ward, Mr. Juſtice Roke- 
by, Mr. Juſtice Turton, Mr. Juſtice Eyre, Mr. Baron Powis, Dr. Lane, 
Dr. King, and Dr. Ck), the Court proceeded in this Manner. 
Cl. of fr. Cryer, make Proclamation. 
Cryer. O yes, O yes, O yes. All manner of Perſons that have any 
thing more to do at this Seſſions, draw near and give your Attendance : 
And you Sheriffs of the City of London, return the * Precepts directed 


to you, and returnable here this Day, upon Pain and Peril that ſhall 
follow thereon. 


[Then the Grand Fury were called over, and the Appearances marked.) 


Cl. of Ar. Make Proclamation. 


Cryer. O yes, &c. The Lords the King's Juſtices charge and command 
all Perſons to keep Silence while the Charge is giving. 


The Judge of the Admiralty's Charge to the Grand Fury upon this Occaſion. 


Sir Charles Hedges. Gentlemen of the Grand Jury, 


"PHE Opinion which this Court had of the good Intentions, Abilities, 

and ama; ar of the laſt Grand Jury was ſo fully anſwered at our 
late Meeting in this Place, that I am confident all good Engl;/bmen, who 
were Witneſſes of their Proceedings, will concur in giving them publick 
Thanks for the good Services which they then performed: I wiſh that all 
others, who were concerned in the Diſpatch of that Day's Buſineſs, had 
the like Pretence to have the ſame ; the publick Juſtice of the Nation 
would not then have Jain under any Manner of Reproach, neither would 
you have had this farther Trouble. But ſeeing that it hath ſo happen'd, it 
is become abſolutely neceſſary that a farther and a ſtrict Enquiry ſhould be 
made after thoſe Crimes which threaten, and tend to the Del ruction of 


our Navigation and Trade; and therefore I am aſſured of your Patience, 
whilſt I ſhew you briefly, 


1. What the Crimes are, which you are to enquire after. 


2. How far the Juriſdiction and your Power in making theſe Enquiries 
doth extend. 


3- What is the Duty incumbent on you in this behalf, 


1. As to the Crimes, I ſhall not repeat what was mention'd touching all 


. thereof, at the Opening of this Seſſions 3 but confine 


the 
| — 
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„1 fall under your Examination; and thoſe. are Piracies 


committed within the Juriſdiction of the Admiralty. If any Man be aſ- 
ſaulted within that Juriſdiction, and his Ship or Goods violently taken 
away without legal Authority, this is Robbery and Piracy. If the. Ma- 
riners of any Ship ſhall violently diſpoſſeſs the Maſter, and afterwards car- 
ry away the Ship it{-1f, or any of the Goods, or Tackle, Appareh or Fur- 
niture, with a felonhiods Intention, in any Place Where the Lord Admiral 
hath, or pretends to have Juriſdiction, this is 4Ifo Robbery and Piracy. 
The ntention will, in theſe Caſes, appear by conlidering the End for 
which the Fact was committed; and the End will be known, if the Evie 
dence {hall ſhew you what hath been done. . 
2. Now the Juriſdiction of the Admiralty is declared, and deſcribed in 
the Statute and Commiſſion, by Virtue\of which we here meet, and is 
extended throughout all Seas, ang the Ports, Havens, Creeks, and Rivers 
bencath the firſt Bridges next the Sea, even unt6-the higher Water-mark. 
The King of England hath not only an Empire and Sovereigntx over 
the /r:ti/h Seas, but alſo an undoubted Juriſdiction and Power, in Con- 


currency with other Princes and States, for the Puniſhment of al! Pira- 


cies and Robberies at dea, in the moſt remote Parts of the World; ſo that 
if any Perſon whatſocver, Native or Foreigner, Chriſtian or Infidel, 
Turk or Pagan, with whoſe Country we have no War, with whom we 
hold Trade and Correſpondence, and arein Amity, ſhall be robb'd or ſpoil'd 
in the Narrow Seas, the Mediterranean, Atlantick, Sduthern, or any other 
Seas, or the Branches thereof, either on this or the other Side of the Line, 
it is Piracy within the Limits of your Enquiry, and the Cognizance of 
this Court. . 


3- Concerning the Duty incumbent upon you in making your Enqui- 


rics and Preſentments, you may conſider that there is a great Truſt and 
Authority committed to you; and therefore it will be expected that a ſuit- 


able Care ſhould be had, and your Power executed according to a well- 
regulated Diſcretion : As you are, on the one hand, to take Care that the 


Court be not troubled, nor any Man put in Hazard of his Life, through 


any frivolous, or malicious Proſecution ; ſo, on the other Side, and more 


eſpecially in the Caſes of great and publick Offences, you are to uſe your 
utmoſt Endeavours, that Talkie, the Support of Government, be not ob- 
ſtructed by any Partial Proceedings. 

Y ou arc not obliged in all Cates to require a clear and full Evidence, 
but only to examine till you find, and are ſatisfied in your Confciences, 
that there js tufticient and juſt Cauſe to put the Party accuſed upon his 
Trial. You cannot convict, but may in Effect acquit the greateſt Cri- 


minals ; and therefore; if you do but find Proofs enough to create a Pre- 


ſumption againſt the Party zccuſed, when the Caſe ſcems odious, and is of 
reat Conieguence and Importance, your ſafeſt Way is to put it in a proper 
lethod for the Petty Jury, who are to receive full Satisfaction from the 
Evidence that ſhall be given in the Preſence of the Party; and according 
to that Evidence, have Power to determinz whether guilty, or not guilty, 
condemn, as well as acquit. 

And upon this Occation, ſeeing many who are upon that Service are pre- 
ſcat, it {cems {it that they ſhould alſo know that they have no Power to 
do more or leſs than what is agreeable to the Evidence: They are not to 
interpoſe in Points of Law, or to be ſwayed by any Conſideration what- 
ſoc ver, but what ſhall ariſe from the Proofs judicially made; they are in- 
deed Judges of the Fact, but they are not arbitrary; they are as much 
reſtrained by the Dictates of Conſcience, informed and convinced by tea— 
ſon«ble Proofs, as the Judges on the Bench are by the Rules of Law. 

No Man. can believe juſt as he liſts ; and therefore a Determination, or 
Judgment at Will and Pleaſure, will never be thought to deſ-rve the Name 
of a Verdict : For whatever may be pretended, the World will not be per- 
ſuaded that a Jury hath purſued the Dictates of Confcience, unleſs ſome 
reaſonable Grounds for its Proceedings ſhall appear; and therefore, when- 
ever it ſhail happen that notorious Malefactors eſcape unpuniſhed, not- 
withſtanding that in the Opinion of moſt good Men there was a full and 
ſuflicient Evidence for their Conviction, it is to be wiſhed, and indeed it 
ſcems to me to be neceſlary, in Cates that relate to the Laws of Nations, 
that the Reaſons which induced ſuch a Determination, ſhould be given 
for the publick Satisfaction ; otherwife, ſince Foreigners look upon the 
Decrees of our Courts of Juttice as the Sente and Judgment of the whole 
Nation, our Enemies will be glad to find an Occaſion to ſay, that ſuch 
Mi ſereants as are out of the Protection of all Laws, and Civil Government, 
are abetted by thoſe who contend for the Sovereignty of the Seas. The 
barbarous Nations will rep;oach us as being a Harbour, Receptacle, and a 
Neſt of Pirates; and our Friends will wonder to hear that the Enemies of 
Merchants and of Mankind, ſhould find a Sanctuary in this ancient Place 
of 'Frade. Nay, we ourſelves cannot but confeſs, that all Kingdoms and 
Countries who have ſuffered by Engliſh Pirates, may, for Want of Re- 
drets in the ordinary Courſe, have the Pretence of Juſtice, and the Colour 
of the Laws of Nations to juilify their making Reprizals upon our Mer- 
chants, whereſocver they thall meet them upon the Seas. If a Jury. 
happens in theſe Caſes to be too ſevere, there is Room for Mercy, and I am 
confident, that, upon a juſt Repreſentation, the Innocent never failed of 
obtaining it : but for a Fault, Neglect, or Error on the other hand, there 
js no Relief for injured Foreigners, but by their carving out, as we may be 
ſure thev will, for themſelves, ſuch a Satisfaction, upon our Merchants, 
as they thall think fit, whenever they ſhall have an Opportun:ty ; ani fo 
our whole Nation mult unavoidably ſuffer both in Reputation and Inte- 
reſt, and all as it were through our own Default. | 

1 hope what hath been ſaid upon this unexpected Occaſion, will not be 
looked unon as intended to influence any Jury; I am ſure it is far from 
being fo ecfizned : E eligion, Conſcience, Honour, Common Honeſty, 
Humanity, and all Laws, forbid ſuch Methods:; There is no Doubt but 
the Judge, as well as the Jurgman, then beſt ditcharges his Duty, when ne 
oroceeds without Favour or Aſtection, Hatred or IIl-will, or any partial 
Reſpect vwhatioever, 

Everv Nan ought to be extremely tender of ſuch a Perſon as he has 
Reaſon to believe is innocent; but it {hould be conſidered likewiſe, on the 
other Side, that he who brings a notorious Pirate, or common Malefacter 
ro juſtice, ecntr:ibutes to the Safety and Preſervation of the Lives of 
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Piece of Service for the Publick Good, as meritorious as any Act of 
Piety, or religious Worſhip. 
„ how much our Legiſlators, and particu- 


larly how highly that great Prince King Henry the Fifth, and his 


zealous in that Affair, looking upon it, as it is, and ever will be, the 
chief Support of the Navigation, I rade, Wealth, Strength, Reputation 
and Glory of this Nation: g 
Gentlemen, our Concern, as our Trade is, ought in Reaſon to be rather 
greater than that of our Fore-fathets; we want no manner of Induce- 
ments, no Motives to ſtir us up, whether we conſider our Intereſt or Ho- 
nour; we have not only the {ſacred Word, but alſo the glorious Acts of 
the belt of Kings, which ſufficiently manifeſt to us, that the Good. aud 
Safety of this Netion is the greatett Care of his Life, Let every Man, 
| therefore, who pretends to any thing of a true Englißb Spirit, readily, 
chearfully, follow ſo good, fo great, to excellent an Example, by aſſiſt- 
ing and contributing, to the utmoſt of his Power and Capacity, at all 


Common Good, and particularly at this Time, by doing all that he can 
tothe End that by the Adminiſtration of equal Juſtice, the Diſcipline of 
the Seas, on which the Good and Safety of this Nation entirely depends, 
may be ſupported and maintained, 


[ Then the TVitneſſes being ſworn in Court, the Grand Jury withdrew to hear 

_ . 2062" and in the mean Time T. Vaughan, J. Murphey, and 
im. Brenain, were arraigned, whom the Keeper of Newgate, by Ord: 

brought to the Bar.) TA 3 


Cl. of Arr, T. Vaughan, Hold up thy Hand. (Dich be did.) Thou 
ſtandeſt indicted, Ec. | 
| Art thou Guilty of this High Treaſon whereof thou ſtandeſt indicted, 
or Not Guilty ? T. Vaughan, Not Guilty. | 
Cl. of Arr. Culprit, How wilt thou be tried? 
T. Jaugban. By God and this Country. 
8 * God = thee a good Deliverance. 
| . of Arr, urphez, Hold up thy Hand. (Vpich be did.) T 
| ſtandeſt e Se. 1 1 e 0 8 
How ſayeſt thou, J. Murphey, Art thou Guilty of the High-Treaſon 
whereof thou ſtandeſt indicted, or Not Guilty ?---F. Murphey. Not Guilty. 
Cl. of Arr. How wilt thou be tried? ; 
F. Murphey. By God and the King. 
Heer. You muſt ſay, By God and my Country. 
CA. of Arr. God ſend thee a good Deliverance. 
Cl. of iirr. Bring Tim. Brenain to the Bar. (II ho was brought accerdinghy. ) 
Cl. of Arr. Tim. Brenain, Have you any Copy of your Indictment ? 
Tim. Brenain. Yes. 
Cl. of Arr. When had you it? 
Tim. Brenain. This Day Se'nnight. 
Cl. of Arr. Tim. Brenain, Hold up thy Hand. (Mich he did.) Thou 
ſtandeſt indicted, &c. 5 
How ſayeſt thou, Art thou Guilty of the High Treaſon whereof thou 
ſtandeſt Indicted, or Not Guilty? —- Tim. Erenain. Not Guilty, 
Cl. of Arr. How wilt thou be tried ? 
Tim. Brenain. By God and my Country, 
Cl. of Arr. God fend thee a good Deliverance. 
Mr. iZompefſon. Will your Lordſhips pleaſe that he may be tried now? 
I. C. J. Treb,, Does he deſire to be tried now? 
Ar. Mempelſon. Yes, my Lord; there is no Evidence againſt him, and 
{ he is ſick. 
Ar. Sol. Gen. We are not now prepared for the Trial. 
L. C. J. Trely. It the King's Counſel and the Priſoner be agreed, with 
all my Hcart. 
L. C. 7. Helt. He may be tried with the reſt. 


Then L. Vaughan, J. Murphey, and T. Brenain had Nelice to prepare 
for their Trials on Friday ncæt, at Two of the Clock in the Afierncon. 


— — — 


Then ihe Grand Jury came ints Court. 
Cl. of Arr, Gentlemen of the Grand Jury, are you agreed in your Bills? 


Grand Jury. Yes. 
Cl. of Arr. Billa vera againſt Jeſeph Dawſon, Ed. Forſeith, IV. Max, 
I. Bijhop, F. Lewis, and J. Sparkes, for Piracy and Robbery. 
Cl. of Arr. Keeper of Newoate, ſet Foſegh Dawſon, Ed. F,rjeith, Mill. 
ay, Will. Biſhop, Will. Lewis, and J. Spares, to the Bar. 
(l hich was done acc:rdingly. ) 
Cl. of Arr. Toſeph Dawſen, Hold up thy Hand. (11hich he did.) 
Ed. Forfeith, Hold up thy Hand. (1Vhich he did.) 
IV. May, Hold up thy Hand. ([hich he did.) 
I. Biſh1y, Hold up thy Hand. (Iich be did.) 
James Lewis, Hold up thy Hand, (I hich he did.) 
Je. Sparkes, Hold up thy Hand. ( hich be did.) 


—— — — — — — — 


— 


— — 


Then the Indictment was read, and ſet forth, 


That Henry Every, alias Bridgman, Joſeph Dawſon, Edward Forſeith, 
Vitliam Mav, William Biſhop, James Lewis, and John Sparkes, late 
of London, Mariners, an the th of May, in the 6th Year of the Reign 
of our Sovereign Lord Kins William, and the late Yucen, did, again the 
Peace of Ged, ard our ſuid Sc verei n Lord tus King that nete is, and 
the late 7 / 
Place, about three Leagues from the Groyne, and within the Jurijdiftion 
of the Admiralty of England, piratically and feionioulſiy ſet upon one Charles 


—— 


the late Queen, being then and there Commander of a certein Merchants 


— — — 
n 


- — Ss — — — 
| many, both bad and good; of the Good, by Means of the Aſſurance of 


ITY 


Parliament, thought this Nation concerned in providing for the Security 
of Traders, and ſcouring the Seas of Royers and Freer booters. Certainly 
there never was an Age wherein our Anceſtors were hot extraordinary” 


Gibſon, a Subject of our ſaid Sovereign Lord th. King that ww (3. wnd of 
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| Times towards the carrying on his noble and generous Deſigns for the 


een, by Force of Arms, upon the high and open Seas, in a certain 


Ship, called the Charles the Second, carrying 4.0 Pieces of Ordnance, le- 


longing 


" 
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7i 4 Subj:&s of the [aid King, and the late Queen (to the Jurors 
3 225 of and . — the ſaid Charles Gibſon in _ 
% Fear of his Life; and then and there, within the Fariſdiaion aforeſai ; 
Ae and piratically did cal, take and carry away from — e — 
Charles Gibſon the ſaid Ship, called the Charles the Second, ber 1 e, 
Apparel, and Furniture, , the Value of One Thouſand Pounds; 7 9 
Pieces of Ordnance, of the Value of Five Hundred Pounis; One Hundre 
Fuſees, of the Value of One Hundred Pounds ; 
Value of 


>:bſon then being; the Ship, Goods, and Cbattels of the Subjects 
2 n Lord the 8 and the late ap”, | to the Furors 
unknown) againſt the Peace of cur ſaid Sovereign Lor the King, and the late 
een, their Crown, and ignities, &c. 
2 ſay'ſt N Toa Dawſon, Art 
„or Not Guilty! a 
* "Fol. Bow on. I am n of the Proceedings. 
| cer. He pleads Ignorance. | 
95 Arr. You muſt plead Guilty, or Not guilty.. 
| - on. Guilty. * 
70 Ly 2 How 127 f thou, Ed. Porſeith, art thou Guilty, or Not 
guilty ! Ed. Forſeith. Not guilty. 
Cl. of Arr. 4 * oo o_ e = d T : 
For ſeith. od and my Country. | | 
2 5 J. 3 — ay't thou, ill. May, art thou Guilty, or Not guil- 
Wy ?---77. Mey. Not guilty. | | 
5 Cl. of Arr. Hee Cay lt . IT. Biſhop, art thou Guilty, or Not guilty ? 
IV. Biſhop. I deſire to hear the whole Indictment read again. W e 
I. C. J. Hilt. You have heard it juſt now, and may hear it again if 
sou deſire it. ; 
© JV. Biſbop. The former Indictment. 3 
I. C. J. Helt. No, there is no Occaſion for that; this is an Indictment 
WE far a Fact diſtinct from that. 
Cl. of Arr. This is a new Indictment, not the old one. Art thou G uilty 
of this Piracy and Robbery, or Not guilty ?---#. Biſbop. Not guilty. 
| Cl. of Arr. How ſay'ſt thou, James Lewis, art thou Guilty, or Not 
W ouilty ?---F. Lewis. Not guilty. t 
3 4 Cl of. 72 How ſay'ſt . J. Sparkes, art thou Guilty, or Not 
guilty ?---F. Sparkes. Not puilty. 
Cl. of Arr. How wilt thou be try'd ? (A. of the reſt.) 
F. Sparkes. By God and my 8 
Cl. of Arr. God ſend thee a good De werance. 
= Cryer. O Mes, &c. You good Men of the City of London ſummoned to 
appear here this Day, to try between our Sovereign Lord the King and 
EX Priſoners at the Bar, anſwer to your Names as you are called, and ſave 
Wyour Iſſues. | 
Cl. of Arr. fg Degrave, Benjamin Hatley, Jo. Ayres, &c. 
I. C. J. Holt. Have you any of the former Jury in this Pannel ? 
Cl. of Arr. Yes, my Lord. n 
Counſellor Conyers. We ſhall except againſt them for the King. 
L. C. F. Holt. If you have returned any of the former Jury, you have 
Noot done well; for that Verdict was a Diſhonour to the Juſtice of the 
Nation. 
C. F Arr. You, the Priſoners at the Bar, theſe Men you hear called, 
re to paſs between our Sovereign Lord the King, and you; if therefore 
ou will challenge any of them, you are to challenge them as they come 


thou Guilty of this Piracy and 


o the Book to be ſworn, and before they are ſworn. 
Y = 7 hen they were called over, and ſome being challenged for the King, and ſeme 
1 bz the Priſaners, the Perſons ſworn in this Jury were theſe e] 


J. Degrave, R. Meakins, Nath. Carpenter, 


4 J. Ayres, F. Shelſwell, Jo. Bickley, 

| G. Broom, Alex. Pellinton, Nath. Troughton, 

8 T. Hicks, J. Glover, Hum. South. 

Z Cl. of Arr. Make Proclamation, 

Cryer. O yes, If any one can inform my Lords, the King's Juſtices, 
ne King's Scrjcant, the King's Attorney General, or his Majeſty's Ad- 
ocate in his High Court of Admiralty, before this Inqueſt be taken, of 
ieee Piracy and Robbery whereof the Priſoners at the Bar ſtand indicted, 


Net them come forth and they ſhall be heard, for the Priſoners ſtand at the 
ar upon their Deliverance ; and all others may depart. 

Then the Grand Jury came into Court again, having found two 
her Bills againſt the Priſoners at the Bar, one for piratically taking 
Raya 17:7; Ship, and another for committing Piracy on two Ships 
"| onging to Denmark. 
And then the Grand Jury was adjourned to Friday next, at two 
block in the Afternoon. 
Cl. of Arr. Ed. Forſeith, Hold up thy Hand. (And fo of the ret.) You 
eat are ſworn, look upon the Priſoners, and hearken to their Cauſe ; 
ey ſtand indicted, Cc. 
Mr. //%;taker. May it pleaſe your Lordſhips, and you Gentlemen of 
ee Jury, che Priſoners at the Bar ſtand indicted for Felony and Piracy, 
rr that they, about the zoth of May, in the 6th Year of the Reign of his 
relent Majeſty King Milliam, did make an Aſſault on Captain Gibſon, 
| ommander of the Ship Charles the Second, and put him in Fear of his 
ife, and piratically ſtole away the Ship and all the Furniture; and this 
laid to be againit their Duty and Allegiance, and againſt the Peace of 
ur Sovereign Lord the King, his Crown and Dignity ; to which Indi&- 
ent they have pleaded Not guilty. We ſhall go on to call our Witneſſes, 
nd prove the Charge againſt the Priſoners at the Bar, and deubt not but 
ou will do your Duty. 

Then Dr. Littleten, Advocate-General to his Majeſty, in his High 
ourt of Admiralty, ſpake as follows: 


Gentlemen of the Jury, 


OU have heard the Indictment opened, and we ſhall now call 
our Witneſſes, who will relate to you what enormous and horrid 
Crimes the Priſoners at the Bar have committed in the Proſecution of 
the Fact laid in the Indictment ; Crimes, that the bare latcntion, had 


Fifteen Ton of Bread, of ths 
One Hundred and Fifty Pounds; and Two Hundred Pair of | 
II vollen Stockings, of the Value of Ten Pounds, in the Poſſeſſion of the ſaid 


or Felony and Piracy. 


| 


(6) 


they not taken Effect, would have merited the higheſt Punithment : 
But this is not their Caſe, for they were not diſappointed gf their wick d 
Luſts and Deſires; for as their Crimes are great, ſo have they been con- 
ſummate as well as voluntary and malicious. I may well tay, that their 
Wickedneſs has been as boundleſs and as mereileſs as the h lement upon 
which their Crimes have been committed; nor 1s there any Part of the 
World that hath not been ſenſible of their Rage and Barbarity, 
© Therefore, Gentlemen, as you are Lovers of Chriſtianity, as you are 
Lovers of Honeſty ; nay, as you are Lovers of yourſelves, who bear 
the Character of Honeſt Men, if we prove this Charge againſt the Pri- 
ſoners, you muſt and ought! to find them Guilty, remembring that the 
Juſtice upon w cked and profligate Men, is the greateſt Mercy 


him ſtand up. 


doin 

and ä to che Good and Honelt, We ſhall therefore proceed 
to call our Witneſles, not doubting but that you will act like honeſt 
Men, for the Honour and Welfare of your Country, without having 
any Keſpect to the dithonourable Proceedings of the former Jury.” 
Mr. Whitaker, Call Jo. Gravet. (He appeared, and was ſworn.) Let 


Ar. Scl. Cen. Mr. Gravet, pray, will you give my Sir John 
Lords and the Jury an Account of what you know of the Hawles, 
Priſoners running away with the Ship Charles the Second. 

J. Gravet. I was Second Mate in the Ship at that Time. There was 


violent Hands laid on me; I was ſeized, and a Piſtol clapp'd to my Breaſt, 
and N away. 


Mr. Sol. Gen. Who did it? Begin before. 

J. Gravet. I was ſeiz'd by the Carpenter of the Ship; he took me by 
the Throat, and clapp'd a Piſtol to my Breaſt, 

L. C. J. Treby. Begin where the Ship was lying. 

L. C. J. Holt. You was a Mate in this Ship: Now pray give an Ac- 
count of the whole Matter. 

. Gravet. I was upon my Watch upon the Deck. 
riſoners. Pray ſpeak up. 

J. Gravet. And there was a Boat came from the James Galley, with 
People in her: And as ſoon as the Boat came, the Carpenter ſeiz'd me, 
and took me by the Throat, clapp'd a Piſtol to me, and faid, if I reſiſted I 
was a dead Man. They took me, one by one Arm, and another by the 
other, and led me to my Cabbin, and one with a Piſtol ſtood, at my Cab 
bin-door, till they were got two Leagues without the Groyze. Then Every 
came to ſpeak to Captain Gibſon, who was then ſick, and was guarded on 
both Sides ; and when he had done ſpeaking with him, and was return'd 
from Capt. Gibſon, he came to me again, and faid, I ſuppoſe you do not 
intend tv go with us: I ſaid, I would not. Ihen 1, and the reſt that 
would not go with them, had Liberty to go aſhore; and I would have 
gone to my Coffer, and taken my Clothes, but they would not let me; 
and told me I ſhould carry no more than the Clothes on my Back, 


Ar. Sol. Gen. Did any of the Priſoners at the Bar ſay ſo? 
J. Gravet. That I cannot tell. 


r. Conyers. Then go on. 


J. Gravet. Then I went to Every, and I had ſome of my Clothes; he 
was ſo kind to give me them; he gave me a Coat and Waiſtcoat, and his 
Commiſſion that he left behind him; and V. May took me by the Hand; 
an wiſhed me well home, and bid me remember him to his Wife. 

Mr. Conyers. Was there Liberty for any of them that would, togoaſhore ? 

Fo „ "ook Captain Gi told me ſo, and there were al out ſeventeen 
went off. 

Mr. Conyers. No Matter what Captain Gibſen told you; 
and went off: Might any one that would, go ? 

7. Gravet. That I cannot tell. 

r. Conyers. You ſay there was about ſeventeen went off: Would the 
Boat hold more? ---F. Gravet, Yes, Sir. 

Mr. C:wper. Did you ſee any hindered that would have gone off? 
Were any of the Priſoners at the Bar there ? -. Gravet. No. 

A7r. Sol. Gen. Do you know E. Forſcith, &c. ? 

5 Gravet. I know ſome of them. 

Ir. Conyers. Name the Men that you ſay you know, 

J. Gravet. Toſeph Dawſon, I. May, J. Sparkes, 

Mr. Sol. Gen. They belonged to what Ship? 

. Gravet. To the Charles. 

r. Conyers. Was there not a Boat came from the Ship Fames, before 
you went away? Was there any of the Priſoners at the Bar that came in 
that Boat ? 

J. Gravet. There were about Twenty-ſix that we had Account of, 

r. Conyers. From what Ship did they come ? 

J. Gravet. From the James. 


Mr. Conyers. Were any of the Priſoners at the Bar any of them ? 
J. Gravet. Indeed, Sir, I cannot tell. 


Cl. of Arr. Call T. Druit. (bs appeared, and was ſworn.) 

Mr. Sol. Gen. Mr. Druit, was you aboard the Ship (called the Charles 
the Second) when ſhe was carried away ?---T. Druit. No, Sir. 

Mir. Sol. Gen. Do you know any thing of the carrying of that Ship 


you ſay you 


m_ ? 

Druit. I was not in that Ship; I was Mate of the James; and about 
Nine came one from aboard the Charles the Second, and aſk'd me for the 
drunken Boatſwain? And I reply'd ſhort; and he went away avain, and 
ſaid the Ship was going to be run away withal. Whereupon I went 
with ten Men to recover the Ship; and after I had adviſed with the Com- 
mander, I ordered the Pinnacs to be mann'd ; and when 1 came, the laſt 
that went into the Boat was one Pike; and I bid them put back, and they 
would not, but went away to the Ship Charles. 

Mr. Conyers. How many were there that went away in that Boat? 

T. Druit. About Five-and-T'wenty, 


Mr. Conyers. Did you know all the Men? Were any of the Priſoners 
at the Bar there? Look on them. 


T. Druit. Yes, my Lord, there was Ed. Forſeith, IV. Biſhop, 


Lewis. 


L. C. J. Holt. What Boat did they fo away with? the James Boat? 
T. Druit. Yes, 


and Ja. 


wy Lord. 
L. C. J. Helt.\ Then they came from th: James to the Charles the Se- 
cond 7 Name their Names again. 


T. Druit, 


(83 


T. Druit.. Ed. Forſeith; Ya: Lewis, and V. Biſhop 
Mr. Sol. Gm. W 3 
7. Druit. It was ſo dark that we could not ſee them. 

Mr. Cowper. Were theſe three Men ſent ? 

| 4 — 7 — ſent. bv ep . 

| r. Cowper. Or di ir own 
T. Druit. No, I do 2 but I went to command them back 

again, and they refus'd. 

Mr. Cowper. Did they make any Anſwer ? 

T. Druit. No; they only went away damning and ſinking. 

Mr. Conyers. Were there any Guns-ſent after them ? 

T. Druit. Yes. 

Mr. Conyers. What was it for? 

T. Druit. It was to bring them back again. 

Mr. Gowper. And they would not come back ? 

T. Druit. They did not come. | 

Mr. Cewper. Then they would not come? 

Cl. of Ar. Call David Creagh. (M be was ſworn.) 
 Priſaner, This Man is a Priſoner for Piracy, my Lord. 

L. C. J. Holt. What if he be? 

Priſoner. I do not underſtand Law; I hope your Lordſhip will adviſe us. 
I. C. J. Holt. I will do you all Right. If he be ſo, that is no Objec- 
tion againſt him; be may be a good Witneſs for all that. 

Cl. of Ar. He is not a Priſoner for Piracy, but for Treafon, 

L. C. F. Holt. Though he be a Priſoner for Treaſon, he is not 
attainted. What is his Name? 

Cl. of Ar. David Creagb. ; 

Mr. Sel. Gen. What do you know about the Priſoners running away 
with 2 * 1 — 3 3 3 Bye" 

D. Creagh. n the 7th o » 1 came to the Groyne, in 
Company with - +4 Boatſyain Fog tr pig on board the Charles ; 
and when I was going in to the Captain of the Charles, Captain Grbſon, I 
found Mr. Every, the Carpenter, and ſome others, drinking a Bowl of 
Punch : And after I was come from the Captain, I came and fate down 
with them, and Mr. May drank a Health to the Captain, and Proſperity 
to their Voyage: And we not knowing their Deſign then, thought it was 
to our lawful Captain, and Proſperity to the Voyage he was deſign'd for. 

L. C. J. Holt. What was your V oya 

D. Creagb. It was to the Spaniſh Indies. And afterwards the Com- 
pany broke up, and retired, and went to their Cabins, And when we 


were in our Cabins, we heard a great Noiſe above Deck; and Captain 


Humphreys, that commanded the Galley, called to us, to tell us his Men 
were run away with the Boat, and were gone to Captain Gibſon. To which 
Every anſwered, that he knew that well enough : So the Men came aboard; 
and as | was coming out of my Cabin to ſee what the Matter was, I was 
met by Every, the Carpenter, and two Dutchmen ; and they 28 me 
to retire again to my Cabin. And Captain Humphreys fired two Guns at 
us. But we preſently got out of Reach of the Gruns, and proceeded on 
the Deſign. And I came out of my Cabin, and went on the Quarter- 
deck, where I met Every and the Carpenter together ; Every was conning 
the Ship. 

L. 2 J. Holt. What is the Meaning of that ? 

D. Creagh. That is, to direct in the ſteering of her. So Every took 
me by the Hand, and aſk'd me if I would go with him? And I anſwer'd, I 
did not know his Deſign. He ſaid, there were but few that knew 
it. Says I, Tell me who do know it, that if you will not tell me 
yourſelf, 1 may aſk them that can tell me. But he ſaid, we ſhould 
all know by To-morrow Morning Eight a-Clock. I told him, 
that would be too late to repent of the Deſign. "Ihe Carpenter ſtood 
by him, and ſaid, Do you not ſee this Cock? Yes, ſays I, I do. 
Says he, This Man, and old May, and Knight, I can truſt with any 
thing; they are true Cocks of the Game, and old Sportſmen. Then, 
ſaid I, I ſuppoſe they know your Deſign. Yes, ſays he, they do; and 
if it were a Thing of ten times the Conſequence, they ſhould know it. 
Upon this, the Carpenter came to me, and ſaid, If you do not go down, 
I will knock you on the Head. And as I was going down, I met with 
. May, the Prifoner at the Bar. What _ do here? ſays he. I made 
him no Anſwer, but went down to my Cabin; and he ſaid, God damn 
you, you deſerve to be ſhot 28 the Head; and he then held a Piſtol 
to my Head. Then I went to my Cabin, and preſently came Orders from 
Every, that thoſe that would go aſhore, ſhould prepare to be gone. And 
when the Captain was got out of Bed, who was then very ill of a Fever, 
Every came and ſaid, I am a Man of Fortune, and mult ſeek my Fortune. 
Says Captain G:b/on, I am ſorry this happens at this Time. 
If you will go in the Ship, you ſhall ftill command her. No, ſays 
Captain Gibſon, I never thought you would have ſerved me ſo, who have 
been kind to all of you; and to go on a Deſign againſt my Owners 
Orders, I will not do it. Then, ſays Every, prepare to go aſhore. 


Upon which the Captain, and ſeveral others of us, went into the Boat. 


When we were by the Ship's Side, I heard them order the Doctor to be 
fecured ; but if there was any more would go into the Boat, they might: 
And we came into the Boat, to the Number of Sixteen; and they gave us 
four Oars in the Pinnace, and ſet us adrift. 

L. C. J. Holt. Where did he ſet you? 

D. Creagb. He ſet us aboard the 3 my Lord. 

L. C. J. Holt. That is, you were turned off from this Expedition. 

D. Creagh. Yes, my Lord. 

Mr. Conyers. Was there any Room for more in the Boat ? 

D. Creagh. Yes, there was. 

L. C. J. Holt. Was there Liberty for any more to go? 

D. Creagh Yes, my Lord. 

Mr. Sol. Gen. What do you know of the Priſoners at the Bar? 

D. Creagh. I know only V. May. 

Mr. Cotoper. What time paſt from the coming of the Boat, to the Time 
of yu going Off ?------ D. Creagh. About two Hours, Sir. 


r. Cowper. Was there any Guns fired in that Time? 
D. Creagh. Yes, Sir, one or two from the James, by Capt, Humphreys. 
? Or was there 


Mr. Cowper. Was this done in the Ship with Silence 
any Uproar, or Oppolition ? 
3 


K 


Says he, 
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| three or four Months, and we had been about eight Months out of En 
{ land, and we lay for our Wages, and there was no 


| 


not coy her with us. We went about the Cape, and touch'd at {adagaſcar. 


. | 8 W. III. 4 8 J 
D. Greaghi- No: Te could” be no Odpatition ; for the Mei line 
from the whole Squadron; and came upon us, and furprized us, being 
afited by thoſe thic bilaged the Chris. > 

. But did Nobody make Oppoſition to their going? Did not 


Mr 
5 8 — N Captain ii; | 
. Greagh. No, in Gibſon could not, being ſick. 
L. C. J. Hott. But he went — g : 
D. Cr eagh. Yes, my Lord. 
Z. C. J. Hut. Was gny Body ſtopp'd that would go? 
D. Creagb. No, my Lord, none but the Doctor. | 
Ar. Sol. Gen. Now call Fo. Dan. (Who red, and was ſworn.) 
Mr. Conyers. What ſhip were you aboard 4 at the Groyne 
Dan. The Charles Seeend; 
« Conyers. Now, pray, give my Lord and the Jury an Account what 
ac oy Bebo Ship Charles the Second, and what 
$ e | 
J. Dan. Yes, Sir: We came to the Greyne, and had been there about 
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[ ages to be got. But 
inaſmuch as we wanted W ages, Every, and ſeveral others, contriv'd to 
carry this Ship away. So that Night, which was Sunday, they went 
aſhore; and when they came aboard again, made ſome Men Privy to it, 
whom I know not. And the following, I think, the Packet 
went out in the Morning, and the Night being fair, was ordered to give 
Notice; and they came to the Dove, and about Nine or Ten her 

broke off, and ſhe haled us; for they told Captain Humphreys they were 
coming to run away with our Ship. So he hales the James; and pre- 
ſently ſome of the Officers came and order d their Pinnace to be mann'd; 
and it was ſo. And when they this Order, there was Every and 


* 95 = «. 


twenty-five or twenty-ſix Men. And as came aboard, our Cables 
were cut, and ready to go. And coming under the Caftle, we cat all 
the Boats but two, and out to Sea about two or three ues; and 


there Every went to Captain * and, as they faid, to aſk him if he 
would go with them, or not. He ſaid, No. Then he ſaid, He muſt 
prepare to go aſhore; and he did fo, and ſeveral others with him. And 
the Word was given about, that they that would go aſhore might go; but 
whether theſe Men heard it or no, I cannot tell; and no Man's Name was 
mention'd to be ſtopp'd, but the Doctor. And when they went away, 
they cry'd, There was Water in the Boat, and they deſired a Bucket 
of us, to heave it over, and we gave them one; and they went, I 
think, about fifteen of them, and no more did offer, to go as | ſaw, nor 
did I ſee any hinder any that would go: And afterwards, they that went 
off went n. their Buſineſs, and we about our Buſineſs. And we 
came to the J/le of May, and victual'd ourſelves there; and there we met 
with three Enghfo Ships, out of which we took ſome Neceffaries for 
ourſelves, and among the reſt ſeveral Men; nine Men we took out of 
them, 

Ar. Sol. Gen. Were the Priſoners at the Bar in the Ship, when they 


went away! 


J. Dan. Yes. 
lr. Sal. Gen. Name them. 5. oh 
Dan. Ed. Forſeith, W. May, J. Lewis, Fe. Sparkes, I. Biſhop. : 


fe Conyers. Which of them was aboard the Charles, that belong'd 
to her ! 
Dan. IV. May, and F. Sparkes; and Ed. Forſeith, Ja. Lewis, and 
IV. Biſhop, came from the James. 
Mr. Cooper. Was it not generally underſtood, that they were going to 
run away with the Ship, when they came to Captain G1b/on? 
J. Dan. Yes, Sir, they knew, to be ſure. 
Mr. Sol. Gen. Did you know that they aſſented to it? 
Dan. No, Sir, I did not hear them ſay ſo. 
r. J. EHre. Did they deſire to go aſhore with the reſt ? 
Dan. I ſaw none hindered, 
. C. F. Holt. Was Ed. Forſeith in the Ship then ? 
F. Dan. Ed. Forſeith was in the Ship then. 
J. C. J. Holt. Was he at the Iſſe of May, taking in Neceſſaries with you? 
F. Dan. Yes, Sir. 
L. C. J. Holt. What did he do in the Company? 
1. Dan. He was in the Ship, and came from the 98 
. C. J. Holt. And fo did Biſbep, and ſo did Lewis = 
F. Dan. Yes, my Lord, theſe three; and the other two belong'd to 
the Charles. = 
Mr. Whitaker. Did any of the Ship's Crew go aſhore at the Ie f May? 
FJ. Dan. Yes, Sir, I think fo. | i 
Mr. Sol. Gen. But I think, you ſay, that the Word was given about, ⁵ 
that any might go that would. 42 
Mr. Conyers. Go on with the Proceedings after you were at the Iſle of May. - -Y 
J. Dan. After we had victual'd, we took in ſome Men. = 
Priſoners. We have been try'd for that already, my Lord. 
L. C. J. Holt. Go on. 
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J. Dan. After we had been there, and took in what we had Occaſion . 
for, our Quarter-maſter ſaid, he would give them Bills for what he took 8 all 
of them. "Then we went to the Coaſt of Guinea, and took ſeveral Negroes, 
and carried them away with us. And afterward we went to the Hand of il L. 
Princes, where lay two Danes, and we fought them, and took them; and . 


after we had taken them, ſome of the Men went aſhore at the 1/land of 
Princes, and others went along with us; and we brought the Ships to Yan- | : 
depo, and burnc one, and carried one with us. Then we came to Cape 
Lopes. 
L. C. J. Hit. Where is that? 
J. Dan. Under the Equinoctial-Line; and there we fired a Shot thro! 
the little one to ſink her, for the Men could not agree, and ſo we could 


Dr. Littleton. Had not theſe Men their Part and Share of the Plunder ? 

L. C. J. Holt. You go too faſt, Sir. 

Mr. Conyers. What was the next Ship you met with, after you had 
rounded the Cape? | 

J. Dan. The next was a ſmall Veſiel, about 30 or 40 Ton, and we put 


her aſhore, and took a ſmall! Matter out of her, and let her lie; and there 
we 


At 
"x . 


put this Gentlewan, Mr. May, aſnofe. And we ſeeing three Zngli/ 
Ni e we leſt him there, and went to the EquinoRial Line; 


ards, for want of Bread and Water, we came again, and 
_ _— mall Veſſel, and ſome Rice and P 0 out of her, and ſunk 
ther, and then went to the Cape again, ahd took in V May again, and 


another Veſſel, and took Nice and Meal out of her, and ſunk her 


— And then we went to the Sea to a Town called Meat; and the 


too. 


— the Red Sea, as far as we could: And j ing up to the Cape Adin, we met 
with two Engliſh Privateers more, and they came and joined with us. 
I. C. J. Holt You call them Privateers ; but were they ſuch Priva- 
we. 1 Ves, my Lord. I ſuppoſe they had Commiſfions at fiſt; 
but 1 ſuppoſe they did not run ſv far as that. i 
on with us; and we made the beſt of our 


Mr. Comyers. Did you go all on the ſame Deſign 
. Dan. Yes, they falled th us 
Way, and came up into the Red Sea in a little Time, and came to an An- 
chor at Bobs Key, and had lain there but a Night and a Day, and there 
came up three Engliſhmen more from Americe ; and they likewiſe conſort- 
ed with us; and we lay there about five Weeks ; in that Time we 
expected the Fleet to come down. 
Mr. Cenyers. What Fleet? 


J. Dan. 


The Mooriſh Fleet, that 
us on Saturday Night unſeen, and we took a Veſſel, which gave us an 


came from Macha, They paſs'd 


Account that they were gone. And then we followed them; and about 
three Days after we made Land, we came up with one of them of about 
2 or 200 Tons, and we fired a Broadfide at her, and Small Shot, and 
Mook her, which, after we bad taken her, we plundered, and took out 
ſome Gold and Silver. WEL 

Mr. Conyers. And what did you do with it? 
Dan. We brought it aboard our Ship. 
= r. Conyers. Did you ſhare it ? 
FJ. Dan. Not then, but after we took the other Ship. 
—— Lis Conyers. What was that other Ship ? | 


a ——_— a od 


$. 
FJ. Dan. After we had taken her, we put ſome Men aboard to kee 
Sher with us; and about two Days after we were lying at Anchor at Sr. 
1 ebn's, and there was a great Ship called the Gznſway; and we weigh'd 
Anchor, and fought her about two Hours, and took her, and put ſome 
3 en aboard her, and plunder'd her. And after we had done as much as 
Ewe thought convenient, we ſent her to Surat with the People in her. 
And then we ſtood farther to the Indian Coaſt, and ſhared our Money 
bout a Week after. 

1. c. 7. Holt. That was a brave Prize, was it not, the beſt you had 
"all the Voyage ? ——F. Dan. Yes, my Lord. 
JI. c. J. Holt. Did you all ſhare ? * 
. Dan. Yes, all that were in the Ship. 
= C. J. Holt. You have given a good Account of this Matter, Was 
4. Forſeitb there ?—--F. Dan. Yes, my Lord. 

1. C. J. Helt. What did he do? Was he active? 
Dan. I did not ſee him act. 
= C. J. Holt. Had he a Share ?----F. Dan. Yes, my Lord, he had. 
1. c. 7. Holt. Was V. May there ?---F. Dan. Ves, my Lord. 
. C. 7. Het. What did he do there? 
Dan. He could do but little then; he had his Share. 
9 C. J. Helt. And when you took him in again, what did he do? 
Did he do his Buſineſs as a Seaman ? 
9 Dan. Ves, my Lord, till he was ſick. 

C. J. Holt. as . Biſhop there ? 
Dan. Yes, my Lord, he was among the reſt. 

C. J. Holt. hat did he do? Did he conſent and agree to what 


as done? 
7. Dan. He had Share of the Money. 
7 . C. J. Holt. Did F. Lewis ſhare too? 
F. Dan. He had a Share, as far as was allowed by the Company. 
1. C. J. Holt. Did J. Sparkes ſhare with you too 
. Dan. Yes, my Lord, as far as the Company thought fit to give him. 
r. Cowper. hen you ſay as the Company thought fit, what do you 
? How did th-y ſhare it 
Dan. Some had 1090/. ſome 500, others 300. 
r. Cowper. Had all the Prifoners ſome Share? 
. Dan. Yes, Sir, all had ſome Share. 
. Whitaker. What did you do with the Charles the Second, after 
he Voyage ?----7. Dan. We left her at Providence. 
L. C. 7. Holt. If any of you Priſoners at the Bar will aſk him any 


1 7 Dueſtions, you may. 
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9 K Mr. Juſt. Turton. What Proviſions were aboard the Charles when ſhe 
out. Was taken away — 95 Dan. I cannot tell. 
: Mr. Juſt. Turten. What Quantity of Bread was there! 


. Dan. A pretty deal, I cannot tell the Quantity. 

r. Juſt. Turton. And were there any Guns aboard her and ſmall Arms ? 
F. Dan. Yes, my Lord, there were. 

V. May. My Lord, may I ſpeak for myſelf? 


L. C. J. Holt. If you will aſk him any Queſtions, you may; you 
_ hall be heard again to ſpeak for yourſelf by a bye. £4 * 


. May. 1 deſire he may be aſk'd where I was taken ſick ? 

L. C. J. Holt. He aſks you, where he was taken ſick ? 

J. Dan. I cannot juſtly tell that, I think it was at Allibore, at the 
oaſt of Guinea. 

In. May. I did not lie down with it. | 

J. Dan. No, you did not; but your firſt being taken ſick was at Allibore. 
IV. May. My Lord, I deſire you will aſk him, whether he thinks 1 


dad _ Knowledge of the going away of the Ship? 
three L. C. 7. Holt. You hear what he ſays; what do you ſay ? 
-outd 7 Dan. 1 know nothing of that. 
zaſcar C. J. Holt. You were there, and you had a Share of the Prize 
der? ou drank an Health to the Succeſs of your Voyage. 

W. May. I hope, my J ws oy will not be angry for aſking Queſtions. 

0 Fx - Holt. No, nobody is angry, you may aſk what Queſtions 

ou will. 


ve put 
d there 
we 


1 Ten Philip Middleton was called and fworn.] 


le would not trade with us, and we burat it. And thende we went up | 


. 


per Felony and Piracy. 
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TY hundred, and ſome leſs, 


(19) 

Mr. 5 Pray tell what you know of taking away the Ship Charles 
the Second oy L g x : 

P. Middleton. I cannbt ſay any thing bf running dway with the Ship, 
for I was afleep then; but afterwards, in the Morning, they called up 
all Hands; and the Captain ſaid; Every Man ſhould ſhare alike; only 
he would have two Shares. 

L. C. J. Holt. Who ſaid fo? /: | | 

P. Middleton. Capt. Every. From thence they went to 772 
took in ſome Salt; and from Benyvis they went to the Ie of , 


? —_ 


and 
and 


| there they took three Engliſh Ships, and pluhdeted them ; and they took 


the Governor aboard their own Ship till they bad done, (for then they 
could demand what Victuals they had a mind to) and then they ſent him 
away again: And from the Ih of May they went to the Coaſt of Guinea, 
where they put out Engliþ Colours, to make the Natives come aboard to 
trade; and when they came aboard, they ſurprized them, and took their 
Gold from them, and tied them 'with Chains, and put them into the 
Hold; and when they came to a Place called the Ifland of Pringes, they 
gave ſeven of them away for Slaves: And then they went to 4 
where they clean'd their Ship; and from Fandepoe they went to Cape 
Lopes, and from — Lopes to Annibs, and from Annibo about the Cape; 
and at Madagaſcar they watered their Ship, and got Proviſions, and Cows 
to ſalt up; and from thence they went to Joanna, and from Joanna they 
went to take a Junk, and took Rice out of her, and ſunk her; and from 


thence they went to the Equinoial Line, and becauſe they were ſhort, of 
Water and Rice, they went back again to Joanna; and the Wind being 


contrary, they went to Commeroe; and there they met a ſmall French Veſſel, 
and they took her, and ſunk her; and then went to Joanna again, and 
there took in Mr. May again : And then went to Meat ; and becauſe the Na- 
tives would not trade with them, they burnt their Town: And then they 
went to Bobs Key, by the Mouth of the Red Sea: But before that, they 
met with an Engliſb Veſſel, that was on the ſame Account that we were ; 
and we rode there a Night or two; and they ſaw there another Sail a- 
coming, which proved to be another Engliſh Veſſel: And in the Morning 
they ſaw two more; May, Farrel, and Hake, were the Captains: And on 
Saturday Night all the Mocha Fleet paſſed by: And on Sunday Morning the 
took another Veſſel, that told them the ſaid Fleet was gone by; and 15 
they conſulted whether ſhould follow them, or ſtay there. Aba then 
— went after them and overtook them, and took one that was about three 
or four hundred Ton, and took Gold and Silver out of her; and ſent Men 
aboard her to plunder and keep her. And next Day they ſpied another 
Sail, and got up their Anchor, and ſtood to her, and took her; ſhe was 
called the Gunſway : they killed ſeveral Men aboard, and when they had 
taken and plundered the Ship, they left the Men aboard to go to Surat 
again. And then they went to Rachipool in the Ee/t- Indies, and got Water 
and Neceſſaries; and from thence to Degorees, and watered again; and 
then to Daſcaran, where they ſet about twenty-five Frenchmen aſhore, and 
fourteen Danes, and ſome Bal; for they were afraid, if they came to 
England, and were caught, they ſhould be hang'd ; and they thought 
themſelves there ſecure. From that Place they went to Aſcen/ion, and then 
to the Iſland Providence in the W:/t- Indies : Lond then they wrote a Letter 
to the Governor, to know if he would let them come in, and ſaid they 
would preſent the Governor with twenty Pieces of Eight, and two Pieces 
of Gold, if he would let them come in; and the Captain, becauſe he had 
a double Share, he offered forty Pieces of Eight, and four of Gold ; and 
with that they ſent ſome Men down, Adams and others, with the Let- 
ter: And they came again, with a Letter, from the Iſland, that they 
ſhould be welcome, and come and go again when they pleaſed. 

Mr. Conyers. Look on the Priſoners at the Bar, Were they all there ? 

L. C. J. Holt. Do you know Ed. Forſeith? Was he there? Did he 
belong to the Charles the Second ? 

P. Middleton. He came from the James. 

L. C. J. Holt. Was W. May there? 

P. Middleton. He was aboard the Charles. 


L. C. J. Holt. Was . Biſhop there ? 

P. Middleton. V. Biſhop came from the James. 

L. C. J. Holt. Was J. Lewis there? 

P. Middleton. Yes, he came from the James. 

L. C. J. Holt. Was J. Sparkes there? 

P. Middleton. Yes, he was aboard the Charles. 

L. C. F. Holt. Had all the Men their Shares ? 

P. Middleton. Yes, ſuch as the Company thought fit to allow them, 
all of them. 

L. C. J. Holt. Had theſe Men their Shares of the ſeveral Prizes 
ey took? P. Middleton. Ves, they had. 

C. J. Hilt. Were they active in the taking of the Prize? 
P. Middleton. They were, as far as I ſaw. 


L. C. J. Holt. Were not divers others ſet aſhore beſides Capt. Gib/on ? 
P. Middleton. I never heard any repine, or wiſh they had been aſhorc, 
or that they had never come along with the Ship. 

L. C. J. Holt. But do you know of any others that were ſet aſhore ? 

P. Middleton, Ves, a great many, Mr. Gravet and ſeveral others. 

Mr. Cowper, I think, you ſaid, ſome French and Engliſh were ſet 
aſhore in the Indies ?----P. Middleton. Yes, Sir. 

Mr. Cowper. Were they ſet aſhore willingly ? 

P. Middleton. They deſired to be ſet aſhore. 

Juryman. He ſays, in the Morning Capt. Every called them above 
Deck, and gave Leave to any to go 2 — that were not willing to go 
with them; we deſire to know whether any of the Priſoners were there 
at that Time? 

P. Middleton. I know not that; all Hands were called up. 

Mr. Juſt. Turton. What Number of Perſons were aboard when the 
Dividend was made ? 

P. Middleton. About a hundred and ſixty. 

Mr. Juſt. Turton, What might the Shares be? 

P. Middleton. Some a thouſand Pounds, ſome fix hundred, and ſome five 
according as the Company thought they deſerved. 


Mr. Juſt. Turton, Had not you a Share ? 


P. Middleton. Yes, what the Company thought fit, and they told me 
| that would ſerve to put me out an Apprentice, and that I ſhoul 
| near my Friends, 


never ga 
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Mr. Jett Ti ton. How much was that you hd? 
Ph. Middleton. Above an Hundred Pound. RN ; _ a 


Mr. Conyers. What became of it? 
Ph, Middleton. Jo. Shattes robb'd me of it. # 

L. C. J. Holt. yy ing's Counſel have done with = E —— 
therefore now is your T ime for to ſpeak, if you have any thing to ſay for 
yourſelves. Ed. For u to 7 l 


| -ſeith, what have you to ſay ? 5 . 
Ed. Forſciib. My Lord, Tee you coats call Mr. Druit, and ask 


"3 at * yaa F : - 
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him whether I was one of the Pinnace's Crew? 
L. C. J. Holt." You hear what he ſays. wie) 


ou refuſed. | | 
ed you to come back, and 


F4 


ck, and 
Ed. Forſeith, Did not you command me to 
T. Druit. Yes, and I afterwards command 
u refuſed, renn 
Ed. Forſeith. You did not command me back. 
T. Dru. Ves, 1 did, and fired at you, and ſhot th 
Ed. Forſeith. I held Water with my Oar, that was all 1 could 
I. C. J. Holt. What did you command him to do:? A 
T. Druit. ' To reſcue the Ship. © nat 
L. C. J. Holt. Inſtead of reſcuing the Ship, you run 
He commanded you back, and you refuſed to come back. 
Ed. Forſeith. I could not bring her back myſelf, nor come back, un- 
leſs I ſhould leap over-board. | 
L. C. J. Holt. Have you any more to ſay? RP ee 

Ed * My Lord, when I was in the Boat, I knew not who was 
in it, not how many. When I came aboard the Charles, the Sails were 
looſe, and I was in a very ſorry Condition ; they cut the Boat off, and 

ut her adrift; I could not get into her, ſhe was gone in a Minute's 
Time, I did not know which Way, or what Men there were in her, nor 
heard nothing till Two o'Clock the next Day. And I hope, my Lord, 
as we are but poor Sea-faring Men, and do not underſtand the Law, you 
will take it into Conſideration. | * 

L. C. J. Holt. But all you Seamen underſtand that Law, that it is not 
lawful to commit Piracy; and he that doth, deſerves to be hang'd. 

Ed. Forſeith. My Lord, I never did. | 

L. C. F. Holt. Bid ou think it no Piracy to rob ? 

Ed. Forſeith. I was forc'd to do what I did, | 
Mr. V. Eyre. You all compell'd one another. | 

Ed. Forſeith. My Lord, I was ſent of an Errand. I hope as we are 
poor Men in this Condition, you will take into Conſideration. 

L. C. J. Holt. We ſhall. Have you any more to ſay ? 

Ed. Forſeith. No, my Lord. 

L. C. J. Holt. V. May, what do you ſay ? 

I. May. Here is one of the King's Evidence, that teſtifies that I 
knew nothing of the Ship's going away; and I believe very few knew it, 
I believe not above Nine or Ten. 

L. C. F. Holt. None of them ſay you were at the Conſult; but one 
fays that you ſaid, God damn you, you deſerve to be ſhot through the Head; 
and held a Piſtol to him. . 

. May. I never was any higher than the Under-deck ; I was coming 
up the Hatch-way, and Captain Every was ſtanding, and commanding 
the Ship. 

L. 4.7 Holt. Every was no Officer, he had nothingjto do to command; 
he was under Captain Gibſon, and took the Ship from Gibſon. 

W. May. My Lord, I know nothing of the Ship's going away. 

L. C. J. Holt. You ſhould have ſtuck to Captain Gibſon, and endea- 
voured to ſuppreſs the Inſolence of Every. Captain Gibſon was the Com- 
mander, you ought to have obeyed him; and if any had reſiſted him, or 
gone to put a Force upon him, you ſhould have ſtood by him, 

I was ſurprized. 


IV. May. 

J. 47 Holt. How ? 

W. May. By Captain Every, and knew nothing of it. 

T. C. J. Hole You were zealous from the Beginning, and ſaid to one, 
Damn you, you deſerve to be ſhot through the Head. 

Mr. J. Thrton And one ſays, you drank a Health to your good Voyage: 
IW. May. Preſently after I heard this Rumour, I came up the Hatc 
way, and Capt. Every ſays, You, May, I believe you do not love this May, 
pray get down te your Cabbin. So I went to my Cabbin, which one that is 
now at Virginia could teſtify ; which I hope will be conſidered, that I 

cannot have my Witneſſes for me. 
L. C. J. Holt. What have you more to ſay ? Have you any Witneſſes 
to call ? 
. May. I ſtay'd in the Cabbin a conſiderable Time. I was thinking 
I muſt leave my old Captain without ſeeing him ; and I begg'd them to 
ive me Leave to come to him; and there was two Men with naked 
Sa and would not let me come to him. We had ſome Confabu- 
lation together, and I begg'd the Favour to come in, and at laſt they per- 
mitted me; and the Doctor was anointing the Commander's "Temples. 
And as I was coming along, I had my Hand cut; and I went to the 
Doctor, to deſire him to bind up my Hand. When I came out again, 
they began to hurry the Men away. Here was Mr. Gravet, the ſecond 
Mate, who is now one of the King's Evidence; and I told him he ſhould 
remember me to my Wife, I am not like to ſee her; for none could po, 
but who they pleaſed : For when thoſe Men were in the Boat, they cry'd 
to have a E. or elſe they ſhould ſink, they having three Leagues to 
o: And I do nat know how they could go fo far with more, when their 
\ was like to ſink with thoſe that were in her, as ſome of the King's 
Evidence have teſtified. 
L. C. J. Holt. Who will you call? 
I. May. Mr. Dan. (Who appeared.) 
L. C. F. Holt. Mr. Dan, anſwer the Queſtion, Whether there was 
calling for a Bucket ſeveral Times by the Men that were in the Boat ? 
. Dan, They did call, and a Bucket was given them to pump with. 
1. C. J. Holt. You were willing to be rid of them. 
. May. I have more to ſay. EA if I ſhould have denied to 
with them, I might have been kill'd by them; and I knew not whe- 
ther it be better to be acceſſary to my own Death, or to ſuffer by the Law 


of the Nation. 
Sir Ch. Hedges. 


= 


on -* 


away with her. 


You ſeem to ſay that you were under a Conſtraint and 
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I Sir Ch. Where did you firſt arrive in ? 
vidence; and | 7 May." Re B * N 


look after me, and he did reall 


* 


— 


aint or Diſcovety 7 fo ſoon as you Bad 


Liberty, or N feſt coming 
"W. May. es, at Virginia. 


| to the King's Dominions ? 


Six — is. When you cane 16 Brite" Bt you dere ie to arp 
. ; When I came to Briſtol, Thad a Deſign to diſcover it to the 


V. Hole. Did; Magifiat 
C. 7. Holt: Di you to 4 1. iſt ? X 93 7 
V. May. I was ſeveral Days in the King's Collector's Houſe, and did 


diſcover the whole to him; and at Providence. 
Z. C. J. Holt. You ſpeak now of Providence ; but in England who did 


you diſcover it to ? 


W. May. I was taken fick, and could not go abroad. 
I. C. J. Holt. You might have ſent to the Mayor of Bri/tol. ' 


| 
|  W May. I knew nothing of it, I intended to declare it to none but the 
Lords of the Admiralty. I knew no Man there, but two Men that were 
Fellow-Tradeſmen in Virginia. I came from Virginia by the firſt Ship; 
and if that Ship had come away before the Fleet, I had been at home long 
| before. I lay ſick at Briſſol four or five Days, and the fifth Day 1 
Paſſage for London in the Coach ; and was taken three Miles off Bath 6 
the King's Meſſenger, by one who betrayed me, and I was carried dnt 
to Bath again. And there was the Duke of Devonſhire; and there they 
examined the whole Matter, in Particular, as I have now declared 
to the Court. And my Lord defired the M ſhould take me away 
again, and ſee me ſafe to London ; which was all he ſaid to me. I have 
more to fay, as to my being put aſhore at —_ I had no Place to go 
to, but lay in a lamentable Condition; I could not put Water to m 
Mouth without Help, and remained uſeleſs of Hands or Feet, deſpairing 
of my Life. I deſired to go aſhore, to ſee if the Air would do me any 
good ; and I went aſhore at Foanna, with another Man, Gunning, and 
others, for Refreſhment. So the ſecond Day we went in, there ap 
three hips, which were Eaff-India Men. Captain Every being ſurpriz'd 
by theſe Ships, haſtened his Men and Water aboard to get out to Sea, 
that he might not be ſurprized in the Road without his Men on Board, 
who were come aſhore for the Sick. And I told them, I will not go with 
you, I will rather truſt to the Mercy of my Countrymen, or the M 
of the Negroes : I ſhould endanger my Life, if I go aboard; if I ſtay, no 
queſtion my Countrymen will ttave Com on me; and if I have RM 
committed any thing worthy of Death, they have Authority to put me to 
Death according to the Law of the Nation. And I applied myſelf to Mr. 
Edgcomb, when he came aſhore, and he gave me ſcurrilous Lan . => 
But I replied, I am a weak Man, for me to ſtay behind is Death; I ha&t 
rather ſuffer Death by the Laws of my Country, than to be left to the 
Mercy of theſe Negroes. Mr. Edgcomb ſays, I will take you down with 
me, and will hang you there too. <= 
L. C. F. Holt. here ? 
M. May. At Bombay, where he ſaid I ſhould be tried. His Mate, and 
ſeveral other Engliſhmen, came to ſee me, and brought me one thing oc 
other to refreſh me. And at laſt, at Night, he ſent his Doctor and Pu- 
ſer to me, who ſaid, The Captain is juſt now ſending his Boat for you. I = 
replied, I am ready, here is all I have in the World; and he goes away $8 
about T'wo a-Clock in the Morning. And I remained ſeven or eight 
Weeks at the Mercy of thoſe Negroes, and had periſhed, but that a Ne- 
groe hearing an Engliſhman was there, came to me; he lived at Bedual- 
Green, and ſpoke Engliſh very well. He went from England in the Ship 
Rocheſter, taken at Guinea ſome Time before. The Captain commanded 8 
this Negroe to go for the Long-boat, and turn her adrift; which he does, al 
but away with her himſelf; and in the Fight, ſays, the Ship blew = 
up by an accidental Fire, and ſeveral were loſt. This Negroe I got to 
feed me, and got me all Neceſſaries be- 
longing to me: And by that Means I ſaved my Life. Now when Captain 
Every came in again, I could not go nor ſtir. — 
L. C. J. Holt. Do not call him Captain; he was a Pirate. 
. . He commanded me, I was forced to obey him. 
L. C. J. Holt. For that Matter call Gravet again, becauſe you and 
he were very kind together; you ſhook Hands with him, and bid him 
farewel, and remember to your Wife. Mr. Gravet, do you remem- 
ber, when you went into the Boat, did V. May take his leave of you, or il 
was he unwilling to be left behind ? "2 
. Gravet. When we had Li to go out of this Ship, this Man, 
IV. May, took me by the Hand, and wiſhed me well home, and bid me 
remember him to his Wife; and was very merry and jocund, and knew 
whither they were going. 1 
Mr. J. Turton. Did he expreſs any Inclination to go with you ? 
. Gravet. No, my Lord, not at all. 
C. J. Holt. Have you any more to ſay ? 1 
. May. Yes, my Lord, Iremained in this Condition till I came to 
Providence; and the King's Evidence can teſtify what I fay. I only beg = 
Mercy of this honourable Bench, to conſider my weak State and Con- 
dition that I have been in. | 
L. C. J. Holt. Have you done? 
L.. 
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V. May. Yes, =? 15 
2 5 C. J. Holt. en the next. V. Biſhop, what have you to 
a 


Js, Biſhop. I belonged to the Ship James; and at the Groyne the Men 
began to complain about Wages, and that was the firſt Beginning of the 
Diſturbance abcut this Plotting. We were ſhipp'd out of England in Sit 

James Houblon's Service, to the Spaniſh Weft-Indies. Upon this M utiny Wi 
among the Men for their Wages, ſeveral Men went aboard the King's 
Ships, and deſired to be entertained on Board any of them to go for Eng- 
land ; and we all went away again to the Ship, becauſe we could not be 
entertained. But this Deſign of Every's I did not know of, On the 17th 
Day Captain Humphreys calls, and ſays, My Men are gone aboard the 
Charles, I think. And he calls out, ſays he, Mr. Druit, man the Pin- 
nace. I being then on the Deck, at Night, the Men all quiet, as J 
thought, I went into the Pinnace, and I was no ſooner in, but in 
comes fifteen or ſixteen more that knew of the Deſign; but I was then 


ſent, and knew it not. And they put off the Boat, and overpower'd 


us; 
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and ſeveral of us would have gone aboard | 
| her us. And when we came aboard the Shi they had cut t 
ables, and the Sails were jooſe, and ſeveral Men went from the Charles 
> the James in a Boat; and they commanded the Innocent to do what 
hey pleaſed, with Piſtols and Cutlaces; and they commanded me to go 
to the Hold to do what they pleaſed. And I not knowing of this Mat- 
, the Men that were in the Boat called, Hand the Buckets, or we 
ball fink. And I heard afterwards, that none went aſhore, but whom 
hey pleaſed, that is, Every and his Crew. And 1 not knowing of it, 
puld not go; and if I had known it, I had not been admitted to go. 
Chen we were carried two Leagues without the Groyne. 
L. C. J. Holt. Have you any Witneſſes to call? 
X:2 — — King's Evidence is my Witneſs; he commanded me 
d go into t t. 
Z C. J. Helt. Will N him any Queſtions ? 
WW. Biſhop. No, my . 
I. C. 7. Holt. James Lewis, what have you to ſay 1 
J. Lewis. | been in Frence, a little before the Ship came to the 
royne, a Priſoner there ; but I knew nothing of Every's Deſign. By the 
ammand of our Officer I went aboard the Boat, and as ſoon as we were 
her, we were over-power'd, and carried away ; they took the Oars out 
F our Hands, and carried us to the Ship Charles. And when we came 
board, put the Boat a-drift, and then they commanded me into the 
forecaltle ; they had Arms, but we had none, and ſo were forced to obey 
hem. When the Boat was going off, I heard a Noiſe of crying out for a 
zucket. And when we were gone from the 4 we were forced to do 
hat they would have us; it was againſt my Conſent, and againſt my Will. 
L. C. J. Holt. 


in, and they would 
barter, j 


F. Sparkes, what ſay you ? | 

F. Sparke;. When Captain 1 called to them that were gone into 
Boat, I was aſleep; but with the Noiſe of Gravet's crying out, He is 

ing, I awaked; and all put the Candles out, for fear 1 ſhould fee 

n. And when the Men were come aboard, I went on the Deck, and 

trow'd the Hammocks, and knock'd me down. 

C. J. Holt. Who did it? ; 

F. Sparkes. The Hammocks they brought from the other . I 

rſt not do any otherwiſe than they bid me; I was innocent of the Thing. 

aſk'd what they were going to do, and they ſaid they were going for 


I. C. J. Holt. Who told you fo ? 

7. Sparkes. Jobn Dang 

C. J. Holt. J. Dan, did you tell J. Sparkes the Ship was going for 
ngland | | 
F. Dan. I do not remember I ſaw him all the Night. 

C. J. Holt. I would aſk you, if you had no Share of the Plunder ? 
FJ. Sparies. I was forced to take it. 

Bb 1. Ge 7; Holt. Phil. Middleton, you had ſome Share, had you not? 
Phil. Middleton. Yes, my Lord. 
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I. C. J. Holt. What became of it? 
4 = Phil. Middleton. They took it away from me. 
4 = L. C. 7. Hit. Who took it from you ? 
2 Phil. Middleton. J. Sparkes robb'd me of it by Night. 


2. C. 7. Halt. Did he take all away? 


= Phil. Middleten. Yes, all that J had there. Two hundred ſeventy odd 
icces of Gold; it was in a Belt. 

. Sparkes. He took out his Money and ſhewed it to the Troopers, 
d they made him drunk, and got it from him; and the next Morning he 


Tel ; id they took it from him. 
* : Phil. Middleton. I was forc'd to ſay ſo, becauſe if I had ſaid he had 


„ he would have made no more but to cut my Throat. 


OCs, 
L. J. C. Holt. Have you any more to ſay ! 
lew : : le. No, my 705 : 
Sag Mr. Sol. Gen. May it pleaſe your Lordſhip, and you Gentlemen of the 


Jury, I am of Counſel in this Caſe for the King againſt the Priſoners at the 
Bar. They are arraign'd for a very high Crime, a Robbery upon the Seas. 
t was not a leſs Crime becauſe committed on the Sea, but rather the 

ore. Theſe Men had a T ruſt repoſed in them to aſſiſt their Captain in 
bis Voyage; but inſtead of that, they reſiſt their Captain, turn him out, 


ons ad run away with the Ship. They could not find Shelter in any other 

* ert of the World, and I hope you will make it appear ſuch Crimes 
* riall not find Shelter here, more than in other Parts of the World. 
» 


heſe are Crimes againſt the Laws of Nations, and worſe than 
Robbery on the Land: For in Cafe of a Robbery on the Land, 
e know who is to pay it; but in a Robbery by Sea, it often happens 
hat innocent Perſons bear the Loſs of what theſe Men do. It has 
een very plainly proved againſt the Priſoners, That the Ship Charles was 
n away with from the Greyne. And it is as plain by two Witneſſes, 
IT hat all the Priſoners at the Bar were in this Ship; by three, that 
y in particular was one of them; and by one, That V. May was ſo 
ar concerned, that becauſe F. Gravet ſeem'd to diſlike it, he ſaid he de- 
red to be ſhot through the Head: So that he that would make himſelf 
e moſt innocent of the five, is moſt guilty. 
Now they have only this to ſay for 3. That they were forced to 
o what they did. But it has been proved to you that they were not forced; 
t was ſaid, All might go that would. And it is not proved on their Side, 
at any one of the Priſoners did ſeem to diſſent from their going away. 
t is proved, that they all made uſe of this Ship to very bad Purpoſes ; 
at they took and plundered ſeveral Ships, and ſhared the Booty, We 


8 ay o not produce this to prove them guilty, but to ſhe that they made uſe 
N Sie wis >hip to this very Purpoſe. Now if you allow what they ſay, that 
Pains ey were forced to go away; then you muſt never convict, at any time, 


ne or two Highwaymen that rob in the Company of four or five; for 
hey may ſay too, that they were overpower'd, and forced by their Com- 
ny. It is fo, not only in Caſe of Robbery, but in all other Crimes 
Iſo. They have ſaid a great deal indeed, but without any manner of 
Probability of Truth. They have produced no Witneſſes for themſelves, 


er Belong and Piracy. 
* | 


d prove any thing they have ſaid, And the Witneſſes for the King have 7 Evidence. 
I 
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iven Teſtimony without any Exception. And, ] hope; you will vin- 


a 


icate. the Credit of the Nation, and find them Guilty, as the Evidence 
has proved them. 

T. C. J. Holt. Gentlemen of the Jury, Theſe Five Priſoners, E. For- 
feith, M. May, V. Biſhop, Ja. Lewis, and J. Sparkes, are indicted for a 
Piracy and Robbery committed on the * Seas, ſome Diſtance from the 
Groyne, in taking and carrying away a Ship, and ſeveral Goods therein 
contained. She was called the Charles the Second. This was done in 
May laſt was two Years, 1694. You have heard what Evidence has been 
given on this IndiQtment againſt the Priſoners. 

It has appear'd that this Ship was bound in a Voyage to the J/eft- Indies. 
Two of the Priſoners, V. May and 7 Sparkes, were Seamen then on 
board this Ship, and engaged in the Voyage; the other three were not 
Mariners in that, but in another Ship, called the James, that lay, at that 
Time, near the Groyne ; but they came aboard the Ship Charles before, 
and continued on board her when ſhe was carried away. 2 

That there was a Piracy committed on the Ship Charles, is moſt appa- 
rent by the Evidence that hath been given; that is, a Force was put on 
the Maſter, and ſome others of the Seamen on board her, who, becauſe 


| they would not agree to go on a piratical Expedition, had Liberty to de- 


part, and be ſet aſhore. But the Ship was taken from the Captain, who 
was poſſeſſed of her for the Uſe of the Owners, and was carried away by 
Every, and others of his Crew that remained on board her; and others 
came from the James : Which Taking was a Piracy that is manifeſted by 
the Uſe they did put her to; for they did afterwards commit ſeveral other 
Piracies with her, and took ſeveral Engliſh and Daniſh Ships, and then 
went to ſeveral Iſlands, Countries and Places, as to the Ifles of May and 
Princes, to Madagaſcar, and then 3 and afterwards to Meat, 
and then to the Red Sea; and at the Entrance of the Red Sea committed 
more Piracies, in the manner as you have heard, and has been very par- 
ticularly deſcribed to you. So that I muſt tell you, beyond all Contra- 
dition, the Force put on the Captain, and taking away this Ship, called 
the Charles the Second, was a Piracy; and for that particular Fact theſe 
Priſoners are now charged. 

The Matter you are now to enquire after, is, Whether all the Pri- 
ſoners were guilty of this Piracy, or which of them. 

As for Ed. Forſeith, Biſhop, and Lewis, it hath appeared to you, that 
they, with others, were aboard the Ship James; and that there was a Re- 
port ſpread about of a Plot againſt the Captain of the Charles the Second, 
and a Deſign to carry that Ship away. To prevent which, there were 
ſome of theſe Men ſent out in a Boat, by the Captain of the Fames, to 
this Ship, to aſſiſt Captain Gibſon ; but in of preventing this Piracy, 
2 ax behind, and went along with theſe Men that carried away 
tne p · . 

As to W. May and J. Sparkes, that were of this Ship's Crew, they 
continued on Board, and were Parties in all thoſe Piracies. 

There was a Conſult, it ſeems, by ſome particular Perſons, of which 
Every was the Ring-leader, how to effect this Deſign ; Capt. Every, as 
they call him, though he was no Captain, but was under the Command 
of Capt. Gibſon, that had the Conduct of this Ship. 

It's true, it is not proved to you that theſe Men were at that Conſult; 
for, it ſeems, they were too many, for they were about 160 that remained 
on board when the Ship was carried off. 

Now for W. May, Fo. Gravet, Second Mate, that was aboard, though 
he had a Piſtol clapp'd to him to prevent any Reſiſtance, yet had Libert 
to depart; and upon his going off, diſcourſed with May, who ſhoo 
Hands with him, and bid him farewel, and remember him to his Wife. 
And therefore it is evident that V. May was under no Force to ſtay ; he 
ſtay'd with his good Will, and did conſent to the Piracy. And then ano- 
ther Witneſs is D. Creagh, who ſays, that May was fo zealous in the Mat- 
ter, that he ſaid to him, God damn him, he deſerves to be ſhot through the Head. 

Sparkes was on Board the Ship, and had a deſign'd End, and no Com- 
pulſion was uſed towards him, ſince he had Liberty to depart; but the 
ſtaying behind by the reſt, is a great Evidence to induce you to believe 
they were Parties in the Deſign ; for why elſe ſhould not they go aſhore 
as well as others, ſince there doth not appear any Reſtraint upon them to 
ſtay, eſpecially when a general Word was given, that thoſe who would go 
on Shore ſhould go on the Deck, and a Boat was ready to carry them off? 

They ſay, 1 a Bucket in the Boat, and they gave them one 
to lave out the Water; that is a plain Evidence they were willing to be 
rid of thoſe that were not Willing to engage with them; and if they had 
not approved of the Deſign, they were not hindered from going in the 
Boat. As for thoſe that came from the James, there was no manner of 
Force on them, but they were ſent from the Captain to aſſiſt the Captain 
of the Charles ; for thoſc two Ships having lain near together at the Groyne, 
there was ſome [Intelligence of ſuch a Deſign in Agitation, and theſe 
three forſook their own Ship; Every declared his 1 to ſome: And 
he told them what ſhares they ſhould have; and becauſe he was their Cap- 
tain and Commander, he thought himſelf entitled to a double Share. 
And then you have heard what was done in the whole Progreſs of this 
wicked Deſign ; every one of theſe Men had their Share; even this 
W. Moy, though he was ſick for ſome Time, and was ſet aſhore * 
and at the Ship's Return taken in again, yet he had his Share of all the 
Prizes. V. Biſhop had his Share, ” ewis had his Share, and John 
Sparkes had his Share; and, ſays this young Man, Philip Middleton, I 
had my Share, which was above an hundred Pound, which was thought 
by them to be a good Share for a Boy ; and Sparkes took him at a Diſad- 
vantage, and having an Opportunity, took it from him. 

Now if there be a Piracy committed, though contrived but by one 
Man, yet if others do concur in it, they are equally guilty. 

Now, though theſe Priſoners tell you, there was a Force upon them, it is 
a mere Suggeſtion, without any manner of Evidence ; but there is Evi- 
dence of their conſenting and confederating in this wicked Enterprize, 

Indeed there hath been a Trial before, which you have all heard of ; 
for the City and Nation have diſcourſed of it; conſider therefore the 
You have a great Truſt repoſed in you, for you are not to 


act 
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act arbitrarily, but you are accountable to God Almighty, to whom! you | 


are ſworn;' and to the Government for the Verdi& you give. If you are 
not ſatisfied in your Conſciences that the Evidence is fufficient to find 
theſe Men guilty; in God's Name acquit them, © [ 
But if you -are ſatisfied in the-Sufficiency of the Evidence to convict 

them, you muſt find them guilty. inen . deen e 
Cl. of Ar. Cryer, ſwear an Officer to keep the Jury ; which was done, 
and the Jury went out to conſider of their Verdict. And, in the mean 
time, the ſix Priſoners were again arraigned upon two ſeveral Indict- 
ments; the one for piratically taking 1 Ship, and the other 
for committing Piracy upon two Daniſb Ships. Lo both which Indict- 
ments Frſeph Dawſon pleaded Guilty; the other five pleaded Not Guilty, 
and put them upon their Trials. PL 

q hen the Jury having been withdrawn a little while, returned into 
Court, 

| Foreman. If there be any Evidence to that John Sparkes conſented 
to the running away of the Ship, we defire it may be heard again. 
L. C. J. H. e was with them at the carrying off the Ship, and at 
the tak ing of the ſeveral Prizes, and bad his Share afterwards. What is 
2 Can Men otherwiſe demonſtrate their Conſent, than by their 
Actions ? 


Furyman. But we underſtand, my Lord, that he was tried upon his 


conſenting to carry away the Ship. 

L. C. J. Holt. What do you mean by conſenting ? If a Ship be carried 
away with Force from the Captain, divers Piracies are committed with 
her, one continues aboard and receives a Share of the Profit of the ſeveral 
Piracies ; is not that an Evidence of Conſent to the piratical W ? 
Was it not proved that many went out of the Ship that were not willing 
to go on that Deſign? And that was with the Leave of the reſt that re- 
main'd, en; 

Mr. Juſt. Eyre. And one ſtood on the Deck, and ſaid with a loud 
Voice, that they that will not go, may have Liberty to go aſhore. 

Mr. Conyers. No Man was hindred but the Doctor, being a uſeful Man. 

IL. C. J. Holt. When a Ship is run away with, and People are aboard 
that Ship ſo run away with, that proves their Conſent, unleſs they can 
produce Evidence to the contrary. 

Mr. Juſt. Turten. The Captain was in his Bed ſick of a Fever at that 
Time, and was not willing to go with them, and they ſent him away 
from them. 

Mr. Juſt, Eyre. And every Man had his Share. 


[ Then the Fury conſulting together a very little Time, agreed on their Verdict. 


Cl. of Ar. Gentlemen of the Jury, anſwer to your Names. Jo. Degrave. 

45 grave. Here. And ſo of the reſt.) 
. Cl. 5 Gentlemen, are you all agreed of your Verdict ? 

%% Les. 2 

Gl. of Ar. Who ſhall ſay for you ? Jury. Our Foreman. 

Cl. of Ar. Set Ed. Forſeith to the Bar. Ed. Forſeith, hold u as Hand. 
(Thich he did.) Look upon the Priſoner ; Is Edward Forſeith Guilty of 
the Piracy and Robbery whereof he ſtands indifted, or Not guilty ? 

Foreman. Guilty. | 

Cl. of Ar. Look to him, Keeper. What Goods and Chattels, Oc. 

Foreman. None that we know of. 

Cl. of Ar. W. May, hold up thy Hand. 28 he did.) Is V. May 
Guilty, c. or Not guilty ?—Foreman. Gui 9 

Cl. 4 Ar. Look to him, Keeper, &c. V. Biſhop, hold up thy Hand. 
(Which he did.) Is M. Biſhip Guilty, &c. or Not guilty ? 

Foreman. Guilty. 

Cl. of Ar. Look to him Keeper, &c. F. Lewis, hold up thy Hand. 
(Which he did.) Is J. Lewis Guilty, &c. or Not guilty ? 

Foreman. Guilty. 

Cl. of Ar. Look to him, 1 oh &c. Fo. Sparkes, hold up thy Hand. 
(I dich he did.) Is Fo. Sparkes Guilty, Oc. or Not guilty ? 

Foreman. Guilty. 

Cl. 4 Ar. Look to him, Keeper, &c. 

L. C. J. Holl. Gentlemen, you have done extremely well, and you 
have done very much to regain the Honour of the Nation, and the City. 


[Then the Court adjourned to Friday next the 6th of November, Tus of the Clock 
in the * on which Day Ed. Forſeith, Cc. were tried upon two 
ether Indiftments for ſeveral Piracies. ] ; 


Ak Abſtra# of the Trial of Edward Forſeith, James Lewis, 
William May, William Biſhop, John Sparkes, (Joſeph 
Dawſon having pleaded Guilty upon his Arraignment) at the 
Seſſions Houſe in the Old Bailey, Friday, November the 67b, 
1696. where were preſent Sir Charles Hedges, Judge of the 


High Court of Admiralty, the Lord Chief Juſtice Holt, the | 


Lord Chief Juſtice Treby, with ſeveral others of his Majeſty's 
Judges and Commiſſioners. 


Alter ſeveral Challenges made by the Priſoners, of the Perſons returned upon the 
ak Fury, theſe Twelve Gentlemen 4 * viz. * 


Roger Mott, John Hammond, 12 Hibbert, 

Ton James, Abraham Hickman, chard Chiſwell, 
chard Rider, John Watſon, Daniel Ray, 

William Hunt, Benjamin Hooper, William Hatch, , 


Hex the Clerk read the two Indictments upon which they were tried, 
viz. one for ſeiſing, robbing, and carrying away two Ships belong- 


ing to Denmark, on the goth of Augu/?, 1694. The other for that they, 


i 


161. The Trial of Joſeph Dawſon, and others, bs 8 W. III. ( 16) 


on the 28th of September, 7 in a Place 40 Leagues diſtant from Surat 
did forcibly and piratically ſet upon 4 Afvori/b Ship, and d 
Tackle and Goods, to a Im Value. * 0 * 9 * 


Then Dr. Newton, one of bis Aigen Advocates, ſpoke to the Fury ar fol- 


My Lord, and Gentlemen of the Jury, 

The Crime the Priſoners at the Bar ſtand charged with, and which has 
been opened to you upon the Indictments, is Piracy; which is the worſt 
S- of Robbery, both in its Nature and its Effects, ſince it diſturbs the 
'.ommerce and F t Brauer different Nations; and if left unpu- 


niſhed, involves them in War and Blood: For ſovereign Po | A 
tions have no Courts of Juſtice afterwards to reſort — as — 


| Princes have, in their own Countries, for Redreſs or Puniſhment; but 


they can only have recourſe to Arms and War, which how expenſi d 
how dangerous they are, and what Calamities and Ruin they rs Soo 
with them, no Perſon can be a Stranger to. So that thoſe who bring not 
ſuch Criminals to Judgment, when it lies in their Power, and is their 


Duty to do ſo, are anſwerable, in a great Meaſure, before God and Man, 


for all the fatal Conſequences of ſuch Acquittals, which bring a Scandal 
on the publick Juſtice, and are often attended with publick Calamities. 
It is not therefore, Gentlemen, to be ſuppoſed, that wiſe or honeſt 
ey. (any woes are _ 2750 Joe be thought to be otherwiſe) who 
ove their Country, and with its Peace and Proiperit ilty i 
2 ry roi perity, would be guilty in 
Gentlemen, This Piracy was begun in Eurepe, carried on through 
— and ended in the remoteſt [ndies; fo gw. a manner, all 1 


orld is concerned in this Trial, and expects and demands Juſtice of 3B 


them, if they are guilty, at your Hands. 


Then the Witneſſes were produced to prove the Facts cha 
the Priſoners, viz. Fo. Dean, David Creagh, Phil. Middleton, =. ps "op 


| who full proved againſt them, That the Priſoners, with ſeveral other ; 2A 
wicked Perſons not yet taken, did forcibly take away the Ship Charles Ml 


the Second from the lawful Commander, Captain Gib/5n, with a piratical 
Deſign; and in the ſaid Ship did afterwards commit erer Piracies. At 


the Ie of May they took three Englih Ships. From thence they went to 3 


the Coaſt of Guinea; and when ſome of the Natives came on board with 
their Gold, to trade with them, they took away their Gold, and carricd 
them away for Slaves, And then went to the The of Princes and took two 


Daniſh Ships, and took out what was in them, viz. 40 Pound Weight of 1 
Gold Duſt, and other Merchandize; and they — to eee Y 


the Ships to the Maſter after they had robbed her, but the Maſter ſaid ſhe 
was infured, and he would not take her again. And afterwards they 
burnt one of the Ships, and carried away the other. Then they went to 
Bobs Key, at the Mouth of the Red Sea, waiting for the Mocha Fleet, 
which one Night paſs'd by them unſeen ; but were informed the next 
Day that they were gone. And then calling a Council, they agreed to 
follow them; and accordingly went after them, and came up with one 
of them which was about 250 Ton, and with ſmall Reſiſtance took her 
and put ſome Men on board her, and took Gold and Silver out of her to 
the Value of 30 or 40,000 l. with other Merchandize : And afterwards met 
with the Ship called the Gunſway, and robbed her likewiſe of all her Fur- 
niture, to a very great Value. And about a Week after, they ſhared all 
the Prizes they had taken; and ſome had a thouſand Pound, ſome had 
eight hundred, ſome ſeven hundred, ſome five hundred, every Man in 
the Ship his Share, as they thought they deſerved. And it was particu- 
larly proved by the Evidence againſt the Priſoners, that they had their 
Shares. [The more particular Relation of which is already printed at large in 
the foregoing Trial.] 

hen the King's Evidence had done, the Priſoners were permitted to 
ſay what they could in their Defence; but the ſame appearing to be ve 
weak, the Lord Chief Juſtice Holt ſumm'd up the Evidence; and the Ju- 
ry going out to conſider their Verdict, after a ſhort Stay, brought them 
in all Guilty. 


[Then the Court adjourn'd ta the 10th of November following.] 
After the Trial of John Murphey was over, the Pirates were brought ta the 


ar 


Cl. of Ar. Joſs Dawſon, you by your own Confeſſion are convicted 
of Piracy and Robbery : What have you to ſay why Sentence of Death 
ſhall not be paſſed upon you according to Low! 

77 Dawſon. 1 ſubmit myſelf to the King and the honourable Bench. 

Cl. of Ar. Edward Forſeitb, what have you to ſay, &c. 

Forſeith. L am an innocent Man; and went on to juſtify himſelf, &c. 

udge of the Admiralty. Y ou and the reſt of the Priſoners at the Bar have 
had a very fair Trial, and been fully beard upon your Defence ; but the 
Jury, your Countrymen, upon whom you put yourſelves to be tried, have 
found you Guilty: So that the inſiſting upon your Juſtification cannot 
now avail you any thing, the Verdict being given; but if you have any 
thing to offer in Arreſt of Judgment, or can ſhew any Cauſe why the 
Court ſhould not proceed to give Judgment according as the Law directs, 
againſt Perſons convicted of Piracy, you ſhall have Liberty to ſpeak, and 
will be heard. 

Forſeith. I deſire to be ſent into India to ſuffer there. 

Cl. 7 Ar. IWiliam May, what have you to ſay, Cc. 

William May. My Lord, I being a very ſickly Man, never acted in all 


the Voyage. | have ſerved my King an Country this thirty Vears, and 


am very willing to ſerve the E- India Company where they pleaſe to 


| command me ; and defire the honourable Bench to conſider my Caſe, and 
if I muſt ſuffer, I deſire to be ſent into [ndia to ſuffer there. 


Cl. | 
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of Ar. William Biſh2p, What have you to ſay, Sc... 
8 I ric "408. ok z and * I . was but 18 Vears 


but 21, and deſire Mercy of the King and the Court. 
1 I am an ignorant Perſon; and leave myſelf to the King's 


" Fab Sparkes. I leave myſelf to the King's Mercy, and to the Honour- 
labſe Court. | 

i Judge of the Admiralty. Jeep Dawſon, you ſtand convicted upon four 
ndictments, by your own Confeſſion, for Piracy and Robbery. And 
ou, Edward Forſeith, William May, William Biſbop, James Lewis and 
ahn partes, having put yourſelves upon your Trials according to the 


Cuſtoms and Laws of your own Country, have been found guilty upon 


three ſeveral Indictments, for the ſame deteſtable Crimes committed upon 
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and Goods of Indians, of Danes, and your own Fellow-Sub- 
jets. The Law for tlie Heinouſneſs of your Crime hath appointed a 
ſevere Puniſhment, by an ignominious Death; and the Judgment which 
the Law awards, is this : | | 
That you and every one of you be taken from hence to the Place from 
whence you came, and from thence to the Place of Execution; and that there 
you, and every one of you be hanged by the Necks, until you and every one 
of you be dead: And the Lerd have Mercy upon you. 


According to this Sentence, Edward Forſeith and the reſt were executed 
on Wedneſday, November the 25th, 1696, at Execution -Dect, the uſual 
Place for the Execution of Pirates. 


—— 
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Higb-Seas, November 6, 


. Court being ſete, at robich | | 
3 * High 21 of Admiralty, the Lord Chief Juſtice Holt, the Lord Chief 

| Tuftice T reby, the Lord Chief Baron Ward, Mr. : 
others of bis Majefly's Commiſſioners ; an Court proceeded on this Manner. 


. . AK E Proclamation. 
hone M Cryer. O Yes, O yes, O yes. All Mannerof 
« Perſons that have any thing more to do, &:c. and 
Lore adjourned to this Hour, draw near, and give your Attendance. 
odd ſave the King. | 
- [Then the Grand- Jury were called over, and the Appearances marked. And 
3J Witneſſes being ſworn in Court to give Evidence to them againſt Thomas 
= Vaughan, they withdrew to hear the ſame. ] ] 
(Then the Keeper of Newgate was order'd to bring his Priſoner, Thomas 
IE Vaughan, 1 the Bar.) (Which he did.) | 
EE C1. of Arr. Thomas Vaughan, Hold up thy Hand. (7/hich he did.) Thou 
RE Kandeſt indicted, &c. | 
a How ſay'ſt thou, Tho. Vaughan, Art thou Guilty of the High-Trea- 
ſon whereof thou ſtandeſt indicted, or Not guilty ? 
T. Vaughan. Not guilty. 
Cl. of Arr. Culprit, How wilt thou be try'd ? 
T. Vaughan. By God and this Country. 
Cl. if p 5. God ſend thee a good Deliverance. 
[ And then the Court proceeded to the Trial of the Pirates, and gave Notice to 
Mr.V aughan to prepare for his Trial on Friday next, the 6th of Novem- 
_ ber, 1696. K 
Die Veneris ſexto Novembris, Annoque Regni Regis Wilhelmi 
Is Odtavo, Annoque Domini 1696. 
RYER, make Proclamation. | 
0 O yes, O yes, O yes. All Manner of Perſons that 
hing more to do at this Seſſions of Oyer and Terminer, ad- 
© journed over to this Day, draw near and give _ Attendance. And 
2 you Sheriffs of the qo of London, return the Precepts to you directed, 
upon Pain and Peril which will fall thereupon.” 


[Then the Under-Sheriff returned the Precepts.] 

Cl. of Arr. Make Proclamation. | 

Cryer. O yes. © You good Men of the City of London, ſummoned to 
appear this Day, to try between our Sovereign Lord the King and the 
Priſoner at the Bar, anſwer to your Names, as you ſhall be called, every 
one at the firſt Call, and ſave your Iſſues.“ 


[The while Pannel was called ever, and the Appearances of thoſe that anſwered 
recorded, and the Defaulters were again called over. ] 


Mr. Phipps. Will your Lordſhip pleaſe to order, that two Men may be 
brought from the Mar/halſea, in the Behalf of the Priſoner ? 
1. C. F. Holt. You ſhall have an Order. 


'# 1 [Then the Court went on the Trial of the Six Pirates; and after the Trial was 
4 over, Thomas Vaughan was called to the Bar.] 


= 
= A of Arr. 
_— 
rer. 
1 N 
dave any 


may be taken off. 

L. C. J. Holt. Ay, ay, take them off. 

Mr. Phipps. If your Lordſhip pleaſe, we have ſome Doubts as to the 
ndictment. 

1 L. C. J. Hilt. If you have any Exceptions, you ought to have made 
them before the Priſoner pleaded to it. | 

Mr. Phipps. I thought you had allow'd it, my Lord, in former Caſes. 
J. C. 7. No, we did not allow it as of Right due to the Priſoner ; the 
Exceptions ſhould have been made before the Plea. You were indulg'd in 
being heard at firſt in the Caſes of Rookwood, Cranburne, and Lowick ; but 
it was not the Intent of the Act to alter the Method of the Proceeding ; 
and ſo upon Conſideration hath it been determined. The Priſoner hath 
Time given by the Act to make any Exception to the Indictment before 
he pleaded ; but you may move what you will afterwards in Arreft of 
Judgment, if it be material. 

CI. of Arr. Thomas Vaughan, Thoſe Men that you ſhall hear called, and 
perſonally appear, are to paſs between our Sovereign Lord the King and 
you, upon Trial of Life and Death; if therefore you challenge them, or 
any of them, your Time is to ſpeak unto them as they come to the 
Book to be ſworn, before they be ſworn. 

Mr. Phipps. There was one Man here that deſired to be excuſed, be- 
cauſe he was on the Grand-Jury ; therefore it ſeems there are ſome re- 
turned 5 this Jury that were on the Grand-Jury, which 1 think ought 

not to be. 

L. C. J. Challenge them then. k 

Mr. Phipps. We do not know the Men. 
Vol. V. 


were preſent, Sir Charles Hedges, Fudge of | 


Fuſtice Turton, and 


T. Vaughan. My Lord, my Irons are very uneaſy to me, I deſire they | 


| 
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[Then the Pannel was called over, and a great many Challenges made, and the 
Twelve Men that were Sworn, were E 1 
ho. Parker, 


Edward Leeds, T. Emms; 

Nath. Green, Peter Parker, Peter Gray, 
Hen. Sherbrook, Caleb Hook, Roger Poſton, 
J. Sherbrook, Fo:eline Roberts, — W/zlley. 


Cl. of Arr. Cryer, make Proclamation. 
Cryer. O yes. If any one can inform my Lords the King's Juſtices, 
and the King's Serjeant, the King's Attorney-General, the King's Ad- 
vocate in his High Court of Admiralty, before this Inqueſt be taken of the 
High- Treaſon whereof Thomas Vaughan, the Priſoner at the Bar, ſtands 
indicted, let them come forth, and they ſhall be heard ; for now the Pri- 
ſoner at the Bar ſtands upon his Deliverance ; and all others that are 
bound by Recognizance to give Evidence againſt the Prifoner at the 
* Bar, let them come forth and give their Evidence, or elſe they forfeit 
© their Recognizance.“ 

Cl. of Arr. Thomas Vaughan, Hold up thy Hand. ( hich he did.) 


You that are ſworn, look upon the Priſoner, and hearken to his Cauſe. He 


c 


| ſtands indicted by the Name of Thomas Vaughan. 


Whereas, That before and until the 8th Day of July, in the 7th Year 
© of the Reign of our Sovereign Lord King William III. there was open 
War between our ſaid Lord tie King, and Letois the French King: And 
* that the ſaid War continued on the ſaid 8th Day of Yu, in the th 
© Year aforeſaid, and doth ſtill continue. And that for all the Time afore- 
* ſaid, the ſaid Lewrs the French King and his Subjects were, and at pre- 
© ſent are Enemies of our ſaid Lord the King that now is: And that at the 
© Time of the-ſaid War, and before the laid 8th Day of July, in the 7th 
© Year aforeſaid, the ſaid Lewis the French King ſet out, amongſt others, 
© a certain ſmall Ship of War, called the Loyal Clencarty, of which Thomas 
Vaughan, a Subject of our ſaid Lord the King that now is, was Com- 
mander, with ſeveral French Subjects, Enemies of our ſaid Lord the 
King, to the Number of fifteen — in a Warlike Manner, to take 
and deſtroy the Ships, Goods, and Monies of our ſaid Lord the King, 
and his Subjects, and againſt our ſaid Lord the King, to wage War upon 
the High · Seas within the Juriſdiction of the Admiralty of Angland. And 
that at the Time of the ſaid War between our ſaid Lord the King, and 
the aforeſaid Lew:s the French King, Tho. Vaughan, late of Galloway, 
in the Kingdom of Ireland, Mariner, being a Subject of our ſaid now 
Lord the King, as a falſe Rebel againſt the ſaid King his Supreme Lord, 
and not having the Fear of God before his Eyes, nor conſidering the Du- 
ty of his Allegiance, but being moved and ſeduced by the Inſtigation of 
the Devil, and altogether withdrawing the cordial Love, and true and duc 
Obedience which every true and faithful Subject of our ſaid Lord the 
King ought by Law to have towards the ſaid King; and the ſaid War 
as much as in him lay, againſt our ſaid Lord the King deſigning and in- 
tending to proſecute and aſſiſt; the ſaid Tho. Vaughan, on the ſaid 8th Day 
of Juh, in the ſaid th Year of the King, being a Soldier a-board the 
Ship of War, called the Loyal Clencarty, in the Service of the ſaid Lewis 
the French King, and being then on the High-Seas, within the Juriſ- 
diction of the Admiralty of England, about fourteen Leagues from Deal, 
did then and there by Force and Arms, falfly, maliciouſly, wicked] y, 
and traitorouſly aid, help, and aſſiſt the Enemies of our ſaid Lord the 
King, in the Ship of War called the Loyal Clencarty. And afterwards 
the ſaid Thomas Vaughan, in the Execution and Performance of his ſaid 
aiding, helping, and aiſiſting, maliciouſly, failly, and traitorouſly ſailed 
a Cruiling to ſeveral maritime Places within the Juriſdiction aforeſaid 
by Force and Arms to take the Ships, Goods, and Money of our Rid 
Lord the King, and his Subjects; againſt the Duty of his Alleviance, 
the Peace of our ſaid Lord the King, ard alfo againſt a Statute in that 
Caſe made and provided. 

And the faid Jurors of our ſaid Lord the King, upon their ſaid Oaths, 
farther repteſent, that the aforeſaid Thomas Vaughan, as a falſ: Traytor 
againſt our ſaid Lord the King, further deſigning, practiſing, and with 
tis whole Strength intending tne common Peace and Tranquillity of 
this Kingdom of England to diſturb; and a War and Rebellion againſt 
the ſaid King upon the High-Seas, within the Juriſdiction of the Ad- 
miralty of England, to move, ſtir up, and procure ; and the ſaid Lord the 
King, from the Title, Honour, Royal Name, and Imperial Crown of 
his "(Sk of Eneland, and Dominions upon the High-Seas, to depoſe 
and deprive; and miſerabie Slaughter of the Subjects of the ſaid Lord 
the King, of this Kingdom of England, upon the High-Scas, and 
within the Juriſdiction aforeſaid; to cauſe and procure; on the 12i4 
8th Day of 7uly, in the ſaid 7th Year of the King, upon the High- 
Scas, about fourteen Leagues from Deal, and within the Dominion of 
the Crown of England, and within the Juriſdiction of the Admiralty 
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of England aforeſaid, falſly, maliciouſly, deviliſhly, and treacher- 
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oufly, by Force and Arms, with divers other falſe Rebels and Tray- 
tors . Lo Jurors unknown), War againſt our faid now Lord the 


* King, 


(19) | 
« King, prepared, prompted, levyed, and waged. And that the Taid 
© Th:mas Vaughan in Performance of his ſaid War and Rebellion, then 
© and there, by Force and Arms, maliciouſly, wickedly, and openly aſ- 
© ſembled and joined himſelf with ſeveral other falſe Traytors and Rebels 
(to the Jurors unknown) to the Number of fifteen Perſons, being armed, 
© and provided in a warlike Manner with Guns and other Arms, as well 
© Offenſive as Defenſive. And the ſaid Thomas Vaughan, then and there, 
© being aboard the ſaid Ship of War, called the Loyal Glencarty, aſſembled 
© with the other falſe Rebels and Traitors as aforeſaid, maliciouſly, wick- 
© edly and traitorouſly ſailed a Cruiſing to ſeveral maritime Places, with 
the aforeſaid Ship of War, called the Loyal Clencarty, with an Intent to 
© take, ſpoil, and carry away the Ships, Goods, and Money, of our 
© ſaid Lord the King, and his Subjects, by Force and Arms, upon the 


© high and open Seas, within the Juriſdiction aforeſaid ; — the Duty 


© of his Allegiance, the Peace of our ſaid Lord the King, his Crown and 
' © Dignities; and likewiſe againſt the Form of a Statute in this Caſe made 
and provided,” | 

Thomas Noves, | Jurors 
Samuel Oldham, Low 


Upon this Indictment he hath been arraigned; and upon this Arraign- | 


ment he hath pleaded not guilty ; and for his Trial he hath put himſelf 
upon God and his Country, which 8 you are. Vour Charge is to 
enquire whether he be guilty of the High- Freaſon whereof he ſtands in- 
dicted, or not guilty. If you find him guilty, you are to enquire what 
Goods or Chattels, Lands or Tenements he had at the Time of the High- 
'Freaſon committed, or at any Time ſince. If you find him guilty, you 
are to enquire whether he fled for it. If you find that he fled for it, 1 
are to enquire of his Goods and Chattels, as if you had found him guilty 
If you find him not guilty, nor that he did fly for it, you are to ſay fo and 
no more; and hear your Evidence. 

Mr. Whitaker, May it pleaſe you, my Lord, and the Gentlemen of 
the Jury, the Priſoner at the Bar, Thomas Vaughan, ſtands indicted for 
High-Treafon ; That whereas on the gth of Fuly, there was a War be- 
tween his m—_ the King of England, and Lewis the French _ ; 
amongſt other Warlike Preparations that the French King did make, he 
did ſet forth a Ship called the Loyal Clencarty ; That the Prifoner at the 
Bar, as a falſe Traitor, did liſt himſelf aboard this Ship ; and on the 
High-Seas, about eleven Leagues from Deal, did traitorouſly aid the 

King's Enemies to take the ay be Ships. This is ſaid to be againſt the 
Duty of his Allegiance, and the Peace of our Sovereign Lord the King, 
his Crown and Dignity. He ſtands further indicted, for that he, the 
ſaid Thomas Vaughan, with ſeveral other falſe Traitors, did levy War, 
and arm themſelves with Arms, Offenſive and Defenſive, and was cruiſing 
on the High-Seas, off of Deal, with an Intent to take the King's Ships, 
and to kill and deſtroy the King's Subjects, againſt the Duty of his Al- 
legiance, and the Peace of our Sovereign Lord the King, his Crown and 
Dignity. To this Indictment he has pleaded not guilty, We ſhall call 
our Witneſſes, and prove the fact, and doubt not but you will do your 
Duty. | 

Dr. Littleton. Gentlemen of the Jury, you have heard the Indictment 
opened, as alſo what Sort of Crime the Priſoner at the Bar ſtands charged 
with, viz. That he, — a Subject of the Crown of England, has, to- 
gether with his Accomplices, armed himſclf in a military Way, to 
murder and deſtroy his Fellow- Subjects, and as much as in him lay, to ruin 
his native Country, by ruining the Trade and Traffick, which is the great 
Support and Riches of the Nation. And that this Crime might be con- 
ſummate, he, with his Accomplices, has done what in him lay, to de- 
throne and diſpoſſeſs his ſacred Majeſty; as well knowing it was in vain 
to expect to make the Nation unhappy, as long as we enjoy ſo great and 
ood a Prince. So that you are to look on the Priſoner as an Enemy and 
Traitor to his own Country; and not only fo, but as one of the — and 
moſt dangerous Enemies; ſince he being a Subject cf theſe Iſlands, was 
the better able to ſpy out our Weakneſſes and Deſects, and thereby to do 
us the greater Miſchief, It is not to be expreſs'd what Ruin and Deſo- 
lation it would have cauſed to this Nation, had this Man and his Accom- 
plices brought their wicked Intentions to effect. And all this was done 
to aid and aſſiſt the grand Enemy of Chri/tendom, and of our own Coun- 
try in particular, the French King. Therefore, as you are Lovers of your 
King and Country, and your Fellow-Subje&ts, whom the Priſoner and 
his Accomplices would have * Jam ſure * will take Care to do 
the Nation Juſtice, and that he be brought to condign Puniſhment. Gen- 
tlemen, There is one Thing further that I muſt not omit, viz. That the 
Priſoner at the Bar being in Cuſtody for theſe very Crimes about a 
Twelve-month ſince, did not think fit to truſt to his Innocency, nor to 
his pretended French Extraction, but the Day before he was to be tried, 
he thought fit to break Priſon, withdraw from Juſtice, and run his Coun- 
try: Which, though not a Confeſſion and full Proof, yet is a great Evi- 

dence of his Guilt. ; | 
* Sir Ihn Ar. Sol. Gen. May it pleaſe your Lordſhip, and you Gen- 
Hawles. men of the Jury, the Priſoner at the Bar, Thomas Vaughan, 
ſtands indicted for two Sorts of Treafon : The one is for le- 
vying War againſt the King, the other is for aiding and abetting the 
King's Enemies. And to prove the firſt, the levying of War, we ſhall 
prove that he was a Captain of a French Ship, call'd the Granado, of St. 
Maloes; and that with that Ship he took and carried away many of his 
Majeſty's Subjects, and took ſeveral Merchant Ships, and carried them 
to 8 We ſhall likewiſe prove that he was Captain of another French 
Ship, called the Loyal Clencarty, with which he was cruiſing off of Deal, 
where we had ſeveral Ships lying at the ſame Time: And there he being 
on board the ſaid Ship Clencarty, was taken Priſoner, with a Commiſſion, 
by which he was conſtituted Captain of the Loyal Clencarty, under the 
Hand of Lewis the French apo. 

And to prove him aiding and abetting to the King's Enemies, we ſhall 
prove againſt him this particular Fact; That he and his Accomplices did 
in the Year 1692, come to London, and went to Tower-Wharf, to en- 
quire what Veſſels were ready to go down the River; and there was one 
laden with Piece-Goods, and he put himſelf, and ſeveral other of his Ac- 
coinplices into this Veſlel, to go down the River ; but they had contrived 
the Matter, and brought it fo to paſs, that they fell on thoſe Men who 
had the Government of the Ship, and carried away this veſſel to France. 
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Now, if this be true; the Priſoner is certainly guilty of aiding the King's 


| 


* 


n 


Enemies: And to prove he was guilty of this, we will prove to vou. 
eyen in France, where he was phony Bt Liberty, he dint he” wal he 
Contriver of all this, and that he had a thouſand Pound for is Share of 
what was taken from our Merchants. If we prove theſe two Facts againſt 
his, —— not but you will find hini Guilty. We will call our 
itneſſes, | | 


Cl. of Arr. T. Eglington, Rich. Crench, Samiel Oldham, Yobn Bub, 


aden. (Who appeared, and were ſworn.) | 

T. Vaughan. With Submiſſion to your Lordſhips, and the honourable 
Bench, I beg that they may be put aſunder, out of hearing of one another. 

Z. C. J. Let it be ſo; tho' you cannot inſiſt upon it as your Right; but 
only a Favour that we may grant. : | 

Mr. Cowper: Set up Richard Crauch. Is your Name Richard Crouch ? _ 

R. Crouch. Yes, Sir: 
Mr. Gewper: Give my Lord and the Jury an Account of what you 
know of the Ship Coventry taking of the Clencarty, and what you know 
concerning the Priſoner at the Bar in taking of her? 

K. Crouch. We weighed our Anchor about Four a-Clock. 

Mr. Cowper. Where were you ? | 

R. Crouch. At the Nore, 

Mr. Cow In what Ship ? 5 

R. Crouch. The Coventry. After we had been under Sail a matter of 
an Hour, we came to an Anchor with a little Wind ; ſo, Sir, this Thomas 
Vaughan met with a Couple of Pinks, they were ſmall Veſſels, that he de- 
ſigned to take; but he ſaw us, and ſo lay by all Night. : 

Mr. Cowper. Who lay by ? 3 

R. Crouch. Thomas Vaughan, the Priſoner at the Bar. 

Mr. Cowper. In what Veſſel was he? 

R. Crouch. In a Two-and-twenty-Oar Barge ; he lay by at the Cun- 

et ; The next Morning we weighed Anchor at Day-light ; we ſaw him, 
and chaſed after him; and we made them, and he made us; and we made 
what Haſte we could, and coming up, we fired a Gun at him, and then 
we fir'd another, and then we went aſhore. 

Mr. Cowper. What, do you mean that he run his Veſſel on the Sands? 

R. Crouch. Yes; and then we fired another Gun at him, and then he 
got off again; and then we fired another Gun, and could not bring him 
to, and then he got off the Sands again; and when we came up to him, 
we manned our 21 and Pinnace, and Barge, and had him at laſt. 
When he came on Board, he ſaid, I cannot deny but I am an Irifhmang 
and that my Deſign was to burn the Ships at the Nore. | 

Mr. Cowper. Did he himſelf confeſs it ? | 

R. Crouch. Yes, he did; that is the Man, I know him well enough. 

L. C. 7. When you took him, in what Ship was you ? 

R. Crouch. In the Coventry. 
C. J. Out of what Ship was he taken ? 
Crouch. The T wo- and-Tweniy-Oar Barge. 
C. 7. What Ship did he belong to ? 
Crouch. I reckon it was my Lord Barcley's Barge. 
C. 7. Who did it belong to then? 

R. Crouch. To the King of France. | 
** 3 7. What Company was there in her? How many Men had ſhe 
aboar 

R. Crouch. About five-and-twenty Hands. 
l = 8 Did you ever hear him ſay any thing of a Commiſſion 
e ha N 

R. Crouch. I heard he had a French Commiſſion, but I did not ſee it. 

Mr. Cooper. Did you hear him ſay any thing of it ?- -R. Crouch. No. 

Mr. Cowper., But he told you his Deſign was to burn the Ships at the 


Nore ?- R. Crouch. Yes. 


Mr. Cowper. What Ships ? 
R. Crouch. The Engliſh Ships ; there were ſeveral Ships there then. 


L. C. J. Were there no Frenchmen aboard the Barge ? 

R. Crouch. No, that J can tell. 

Mr. Lechmere. From whence did he come, from England, or France? 

R. Crouch. From Calais in France. 

L. C. J. Prithee hear me, This Twe-and-T wenty-Oar Barge, did it 
belong to any other Ship ? 

R. Crouch. No, not that I can tell. | 

L. C. J. Did he call that Veſſel the Loyal Clencarty ? 


R. Crouch, Yes, my Lord. 


L. 
R. 
J. 
R. 
L. 


[Then Edmund Courtney war called. 


Ar. Sol. Gen. Mr. Courtney, pray tell my Lord and the Jury what you 


know of the going away of a Cuſtom-Houſe Boat? 

Ed. Courtney. I will tell you, if you pleaſe. | 

Mr. Phipps. My Lord, I think they ought not to examine to that, be- 
cauſe it is not laid in the Indictment. The carrying away of the Cuſtom- 
Houſe Barge is not mentioned in the Indictment ; and by the new Act for 
regulating Trials in Caſes of Treaſon, no Evidence is to be admitted or 
given of any Overt-AR, that is not expreſly laid in the Indictment. 

L. C. 7. Nothing elſe? Suppoſe a Man be indicted for levying War 
againſt the King, or adhering to the King's Enemies, can't they prove 
= Act Wat makes out a levying of War, or an Adherence to the King's 

nemy ! 

Mr. Phipps. With Submiſſion, not by that Act, my Lord, unleſs it be 
laid in the Indictment. 

L. C. J. Levying of War is the Treaſon; may they not prove that 
levying of War, without being confined to any ſpecial or particular Act? 

Mr. Phipps. With Submiſhon, by the 25th of Edw. III. levying of 
War, as well as imagining the Death of the King, muſt have the Overt- 
Acts, that are to prove it, expreſs'd in the Indictment. 

L. C. 7. Levying of War is an Overt-Act. 

Ar. Sol. Gen. The Buſineſs of Overt-Acts is, where the compaſſing 
and imagining the King's Death is a Crime in Queſtion; and this — 
be diſcovered by Overt-Acts. But if Treaſon be falſifying of the King's 
Money, this is Treaſon; but there can be no Overt-Act of that, for that 
is an Overt-Act itſelf; but there muſt be an Overt-Act to prove the 
compaſſing and imagining the Death of the King, and in no other Sort 


of Treaſon. 
L. C. F. 
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ing ow compaſſing and imagining the Death of the King 

vn 20 Overt- Act in ;eſelf, bur 1 a ſecret Imagination in the Mind, and 

a Purpoſe in the Heart ; but there muſt be external Acts to diſcover that 
ination and Purpoſe. | 

v_ Phip g. What is the Meaning of the new Act, then, that there 

ſhall be no Lvidence of any Overt- Act, but what is laid in the Indictment ? 

I. C. J. What Overt- Acts are there in Clipping and Coining ? 

Mr. Ne, That is not within the new Act of Parliament. 
L. C. 7. That is moſt true; the one is excepted, the other is not com- 
hended : But the Queſtion is upon the Statute of 25 Ed. III. to which 
the late Act doth refer. Now proving an Adherence to the King's Ene- 
my is proving an Overt-A&. Suppoſe it be the Killing of the Chan- 
colin or Treaſurer, or Judge in the Execution of his Office, what 

Overt-Acts will you have then? „ to the King's Enemies, is a 

Treaſon that conſiſts in doing an Overt- Act. 

Mr. Phipps. Yes, my Lord, I take it that it is; for the new Act, by 
ſaying, that no Evidence fhall be admitted of any Overt- det that is not ex- 

refly laid in the Indictment, mult be intended of ſuch Treaſons, of which 

; Law Overt-Acts ought to be laid. Now the Killing of the Chancel- 

4 or Treaſurer, or Judge in the Execution of his Office, are not ſuch 

Treaſons of which it was neceſſary to lay any Overt-Atts in the Indict- 

ment, and ſo not within the Meaning of this new Law. But levying 

War, and adhering to the King's Enemies, which are the Treaſons in this 

Indictment, muſt, by the expreſs Purview of 25 Ed. III. be proved by 

Overt-Adts, which are to be alledged in the Indictment, f 
Mr. Sol. Gen. The new Act does not alter the Law in this Particular; 

what was Law before, is Law now; it leaves the Overt-Acts as they were 

before; and it ſays not that an Overt-Act need to be expreſs'd where it 
was not needful before. Now if a Man be indicted for compaſſing the 

Death of a private Perſon, there _ to be ſome Overt-Act to prove 

his Deſign; but if there be an Indictment for Murder, there needs no 

other Overt-A& to prove it, but the Murder itſelf. _ ; 

L. C. F. But the Force of the Objection lies in this, viz. To ſay a 
Man levied War, or adhered to the King's Enemies, is no good Indict- 
ment; but it is neceſſary to alledge in what Manner he levied War, or 
adhered to the King's Enemies; as that he appeared in ſuch a warlike 
Manner, or did adhere to and aſſiſt the King's Enemies, by joining Forces 
with them, or otherwiſe aſſiſting them, or confederating with them; that 
muſt be ſpecified. But if you indict a Man generally tor adhering to the 
King's Enemies, and not ſay how and in what Manner he did adhere to 
them, that is not a good Indictment; therefore, if you particularize what 

Enemies, and how and in what Manner he adhered to them, no Evidence 
can be given of any other Kind of Adherence, but that which is ſo ſpe- 
ihed in the Indictment. 

* Sal. Gen. Then 5 muſt put all our Evidence into the Indictment. 
Mr. Phipps. So you muſt, as to the Overt- Acts. | 
Mr. Sol. Gen. That will be the ſame Thing as to put in all our Evi- 

dence, if we mult give Evidence of no Overt-Act but what is expreſs'd 

in the Indictment, But I do not take it, that the Act requires all Overt- 
ts to be put in the Indictment. 

J Mr. Phipps. The Act ſays ſo. Suppoſe you had left out the Overt- 

Act, would the Indictment have been good? 

Mr. Sol. Gen, We did not intend to put in all the Overt-Acts, but 
only what related to that Part of the Treaſon. 

Mr. Phipps. The Treaſon muſt be proved by Overt-Acts, and the 
Overt-Acts that prove the Treaſon muſt be mentioned in the Indictment. 

Mr. Sal. Gen. What! the Overt-Acts of the Treaſons before-men- 
tioned, as counterfeiting the King's Money, and the like, are all to be 

entioned ? 

2 L. C. J. Conſider, if you can make that a good Indictment, to ſay, 

that the Priſoner adhered to the King's Enemies, without mentioning any 

Overt-Acts to manifeſt ſuch an Adherence, then your Anſwer to Mr. 

Phipps is full ; but if it be not a good Indictment, without alledging par- 

ticular Acts of Adherence, then it neceſſarily follows, that if Particulars 

are alledged, and you do not prove them as is alledged, you have failed in 
the J ns, and ſo his Objection will lie hard upon you. 

Mr. Sol. Gen. My Lord, we framed our Indictment according to the 
Letter of the Statute. . 

L. C. J. In compaſſing the Death of the King, you muſt ſhew how 
that is manif-cſted by the Overt-Acdts. ; 

Mr. Sol. Gen. But compaſſing and imagining muſt be diſcovered by 
ſome Overt-Acts. . 

L. C. J. Treby. This is a Doubt I have often thought of: I thought it 
moſt natural that the Word Overt-Act ſhould relate to the firſt Article, 
viz. compaſſing and imagining of the King's Death : For Overt-Act ſeems 
to be oppoſed to ſomething of a — Nature: Act is oppoſed properly 
to Thought, Overt is properly oppoſed to Secret. And that Sort of 
Treaſon conſiſting in ſecret Thought and internal Purpoſe, cannot be 
known, tried, and judged of, without being diſcloſed and manifeſted by 
ſome external open Act: Wherefore it is pertinent and reaſonable, in 
order to attaint a Man of ſuch Treaſon, that the Indictment ſhould charge 
and ſet forth the Act, as well as the Thought. And fo it hath been uſed 
to be done. ; 

But ſuch Order or Manner doth not ſeem ſo natural or neceſſary, in 
framing Indictments for other Treaſons, where the T reaſon conſiſts in vi- 
fible or diſcernible Facts, as levying War, &c. ; 

Nevertheleſs, I think an Overt-A& ought to be alledged in an Indict- 
ment of Treaſon for adhering to the King's Enemies, giving them Aid 
and Comfort. And the Overt-Act or Acts, in this Caſe, ought to be the 
particular Actions, Means, or Manner by which the Aid and Comfort 
was given. 


My Lord Cote declares his Opinion to this Purpoſe, His Words (which 


I read out of his Book here) are theſe : The Compoſition and Connection of | 


the re to be obſerved, viz. [thereof be attainted by Overt-Deed. ] 
This, ſays * 3 to the — and diſtin Treaſons before expreſs'd, 
and eſpecially to the compaſſing and imagining of the Death »f the Kings = 
for that it is ſecret in the Heart, &c. Now the Articles of Treaſon before 
expreſs'd in the Statute of 25 Ed. III. are four. 1. Compaſſing, Sc. 2. 


| for High-Treaſon on the High Seas, 


4. C.Y: Levyin g of War, that is an Overt-AR 3 fo is adhering to the 
2 


(22) 


Violating the Queen, Cc. 3. Levying War; and, 4. This of Adhering, 
Se. (And yet it is hardly poſſible to ſet forth any Overt-Act concerning 
the ſecond, otherwiſe than the Words of the Statute, that Article expreſs 
ng ſo particular a Fact). | 

do obſerve alſo, that theſe Words [ Being thereef attainted by Overt Fat] 
do, in this Statute, immediately follow this Article of Adhering, c. And 
it would be a great Violence to conſtrue them to refer to the firſt Article 


| only, and not to this laſt, to which they are thus connected. If they are 


to be reſtrained to a ſingle Article, it were more agreeable to the ſtrict 
Rules of Conſtruing, to refer them to this of Adhering only, | 

E. C. J. That which I inſiſt on is this: Whether the Indictment 
would be good, without expreſſing the ſpecial Overt-A& ? If it be, then 
this is a Surpluſage, and we are not confined to it; but if it be not a good 
Indictment without expreſſing it, then we are confin'd to it, 

Mr. Phipps. I believe Mr. Sollicitor never ſaw an Indictment of this 
Kind, without an Overt-Act laid in it. 

L. C. F. Can you prove the Facts laid in the Inditment ? For cer- 
tainly the Indictment, without mentioning particular Acts of Adherence, 
would not be good, 

Mr. Cowper. Yes, N z and as to the Evidence before you, we 
would only offer this: Whether in this Caſe, if the Indictment were laid 
3 for adhering to the King's Enemies in one Place, and in another 

lace levying of War, and nothing more particular, it would be good? [ 
doubt it would not. But when there is laid a particular Ac of Adhering, 
we os give in Evidence Matter to ſtrengthen the direct Proof of that 
particular Act of Adhering to the King's Enemies, though that Matter be 
not ſpecially laid in the Indictment: For the Act goes only to this, That 
the Priſoner ſhall not be convicted, unleſs you prove againſt him the Overt- 
Acts ſpecially laid in the Indictment ; but whether it ſhall not be heard, 
to make the other Overt-Act which is laid, the more probable ? Now we 
have laid a ſpecial Overt-Act in the Indictment ; and we have produced 
Evidence of it, and we would produce likewiſe collateral Evidence, to in- 
duce a firmer Belief of that ſpecial Qvert- Act, b ſhewing you that he 
hath made it his Practice, during the War, to aid and affiſt the King's 
Enemies : But if the Jury do not find him guilty of the ſpecial Overt- 
Acts laid in the Indictment, they cannot find him uilty by the Proof of 
any other Overt-Act not laid in the Indictment. But if we prove he has 
made this his Practice, in other Inſtances, during the War, whether that 
Proof ſhall not be received ? 

Mr. Phipps. My Lord, I deſire the Act may be read, It expreſly con- 
tradicts what Mr. Cowper ſays; for it ſays, That no Evidence ſhall be 
given in the Overt-Act, that is not expreſly laid in the Indictment. 

= [The Act was read.] 

L. C. J. That is, you may give Evidence of an Overt-Act that is not 
in the Indictment, if it conduce to prove one that is in it. And if con- 
tulting to kill the King, or raiſe a Rebellion, is laid in the Indictment, 
you at's give in Evidence an acting in Purſuance of a Conſult, that is, 
an Evidence that they agreed to do it: though that doing of the Thin 
is, of itſelf, another Overt-Act, but it tends to prove the Act laid in 
the Indictment. 

Mr. Phipps. The Overt-Act laid in this Indictment is, his cruiſing in 
the Clencarty ; and this Overt-A& you would prove, is no Evidence of 
that, nor relates to it, but it is a iflina Overt-Act of iticl1. 

L. C. J. You cannot give Evidence of a diſtin& Act that has no a- 
tion to the Overt- Act mentioned in the Indictment, though it ſhall con- 
duce to prove the ſame Species of Treaſon. 

Mr. Cotwper, We would apply this Proof to the Overt-Act laid in the 
Indictment. | 

L. C. 7. Any Thing that has a direct Tendency to it you may prove. 

Mr. Cowper. We have laid the Overt-Act, that he did voluntarily put 
himſelf on board this Veſſel of the French King, the Loyal Clencarty, and 
did go to Sea in her, and cruiſe, with a Deſign to take the Ships of the 
King of England, and his Subjects. Now Part of the Overt-Act is, his 
Intention in the Act of Cruiſing ; we do not charge him with taking one 
Ship; ſo that his Intention is a Member of the Overt-Act; and it muſt 
be proved, to make his Cruiling criminal, that he deſign'd to take the Ships 
of the King of England. Now we think it a proper Intention, to ſhew, 
that during this War, before and after the Time of the Treaſon laid in 
the Indictment, he was a Cruiſer upon, and Taker of, the King's Ships; 
and this fortifies the direct Proof given of the Intention. 


L. C. J. I cannot = to that, becauſe you go not about to prove 


what he did in the Veſſel called the Loyal Clencarty ; but that he had an 
Intention to commit Depredation on the King's Subjects: So he might, 
but in another Ship. Now, becauſe a Man has a Deſign to commit = 
predation on the King's Subjects in one Ship, does that prove he had an 
Intention to do it in another? 

Mr. . He was cruiſing- in the Clencarty ; that is the Overt-Act 
laid in the Indictment; and the Overt-Act you would produce is, his 
being in another Veſſel. 

L. C. J. Go on, and ſhew what he did in the Clencarty, You the 
Priſoner, will you aſk this Man any Queſtions ? 

Mr. Phipps. Crouch, you ſaid, that the Priſoner did ſay he could not 
deny but he was an 1ri/hman ; how came you to talk about it? 

R. Crouch. He ſaid, I cannot deny but I am an Iriſhman. 

L. C. J. Did he ſay he was an Lil ? What were the Words he 
uſed ? 

R. Crouch. He told the Lieutenant he was an Iriſhman, 

Mr. ha ag What Diſcourſe was there ? How came he to ſay that? 

R. Crouch, I went by only, and heard the Words ſpoken to the Licu- 
tenant. 

L. C. J. Did he ſpeak Engliſh ? R. Crouch. Yes, my Lord. 

L. C. J. If he ſpoke Enzliþh, that is ſome Evidence he is an Engliſhman, 
though the contrary may be proved by him. 

T. Vaughan. That would no more prove me an Engliſhman, than if an 
Engliſhman were in France, and could ſpeak French, would prove him a 
Frenchman, becauſe he could ſpeak French. | 

L. C. J. You ſhall be heard by and bye to ſay what you will on your 
own Behalf. b 

Mr. Phipps. Were there any Frenchmen on board the Clencarty ? 

| R. Crouch, 
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[ 23 ). 5 
R. Crouch. No, Sir. | 


Mr. Cowper. Call T. Noden. | | 

T. Vaughan. How did you know that there were no Frenchmen aboard ? 
Did I addreſs myſelf to you when I came aboard ?—R. Crouch. No, Sir. 

T. Vaughan. Did I not addreſs myſelf to the Captain when 1 came 
Aboard ? How came I to tell you I was an Iriſhman ? 

R. Crouch. They were all Scotchmen, Engliſhmen, and Triſhmen. 


Mr. Phipps. Mr. Vaughan, you need not take up the Time of the Court 


about that Matter. 


Mr. Cowper. You may go on. 3 
Mr. . Did 8 own that he acted by the French King's 


Commiſſion? Did you know any thing of his having a French Commiſ= 


ſion R. Crouch. Yes, I heard he had one, but I did not fee it; but 1 
heard ſo by the Company. 
L. C. J. Were there any Frenchmen aboard ? 
R. Crouch. No, not that I know of. They were Dutchmen, and En 
> 1; /hn:en, and & otchmen, and Iriſhmen, 
: Ms Cowper. Call T. Noden. (Who appeared, and was ſworn.), Do you 


ive my Lord and the Jury an Account of taking the Veſlel, call'd the 


wo-and twenty-Oar Barge, 

T. Noden. Laſt Year, 80 June or July, to the beſt of my Remem- 
brance, I belong'd to his Majeſty's Ship the Coventry, and we took the 
Two-and-twehty-Oar Barge. 

L. C. F. How man Durchmen were aboard ? 

T. Noden. I do not know of above one. 

L. C. J. Treby. What were the reſt? Were there any Frenchmen ? 

T. Noden. Ves, there were ſeveral Frenchmen aboard. I belong'd to the 
Coventry; and as we were = ming Ac the Nore, and the Gunflzet, our Cap- 
tain ſpy'd a ſmall Veſlel failing by the Sands, and he ſuppos'd her to be 
a French Privateer, and he fr a Gun to make them bring to, and they 
did not obey; and at laſt fir'd a Gun, Shot and all, and they would not 
come to. Then the Captain order'd to man the Boat, and row after them: 
So the Barge, and Pinnace, and Long-boat were mann'd, and they came 
pretty near them. This Barge we took, was aground alſo ; and they got 
her afloat, and ſhe run aground again : And as they were —_— moſt 
of them out of the Boat, our Long-boat ſtruck aground, and waded after 
them near half a League; and when we came to the Barge, there was this 
Captain Vaughan, and two or three and twenty more; and there was two 
Dutchmen, and, as I apprehended, ſome Frenchmen, There was in her a 
Blunderbuſs and ſmall Arms, and a conſiderable Quantity of Hand- 
Granadoes. | 

L. C. J. What Veſſel was you aboard ?—T. Neden. The Coventry. 

Mr. $:1. Gen. What Countryman did Captain Yaughan ſay he was ? 

T. N:den. I did not hear any thing of it. Our Captain examin'd the 
Dutchmen what Countryman the Commander was, and he ſaid he was an 
Triſhman; but I did not hear it myſelf, When Captain Vaughan was 
brought aboard the Coventry, I was put aboard the Prize we had taken, 

Mr. C:uper. Had you any Diſcourſe with Captain Vaughan ? 

T. Noden. No. | 

IL. C. J. Did they endeavour to take your Ship? 

T. Noden. No, but endeavoured to get away from us. 

L. C. 7. What Guns or Ammunition had they ? 

T. waa I cannot rell ny ; there was ſome Canvaſs Bags, 
every Man had a Carteridge Bag, and there were ſome Hand-Granadoes. 
r. Mhitater. What Fire-Arms had they ? | 

T. Noden. J cannot ſay how many; but they had Muſkets, and Piſtols, 
and two Blunderbuſſes. 1 | 

Mr. Cotuper. Did you underſtand whence this Ship, the Loyal Clencar- 

me ? 
mM 7. Noden. The Dutchmen ſaid they came from Calais. As near as I can 
gueſs, we ſpy'd them about Eleven a-clock, and we weigh'd Anchor in 
the Afternoon, on Sabbath-day, and they took us to be a light Collier, 
and endeavour'd to board us, as the Dutchman ſaid ; but when they knew 
what we were, they endezvour'd to eſcape from us. 

Mr. Cowper. Call Sam. Oldham. (Il ho appeared, and was ſworn.) Mr. 
Oldham, was you aboard the Coventry when ſhe took the Ship called the 
Clencarty ?—8am. Oldham. Yes, I was. : 

Mr. Cowper. Pray give an Account what you obſerved of the Priſoner 

. Vaughan then? 
15 Gan: Gllen. We weigh'd our Anchor firſt at the Buoy and Nere; fo 
we ſaw a Prize in the Morning; the Captain ſaid it was a Prize, and we 
made Sail after him, and they ran on the Googkuin Sandi: And the Cap- 
tain ſecing the Barge run aground, we fir'd at her to bring her to; we 
fir'd a ſecond, and ſhe would not come to, but ran aground again, When 
ſhe was aground, by the Captain's Order we mann'd our Boats, and out 
we went after her, 

Mr. Cooper. Did you take her ? 

Sam. Oldham. We went, and our as ran aground ; I was in the 
Long-boat, and we waded, I believe, a Mile and half after her, 

L. C. J. What Frenchmen were aboard? 

Sam. Oldham. I cannot juſtly ſay whether there were any. 

L. C. J. Were there any ?—Sam. Oldham, I think one or two. 

Mr. Cowper. Were there _ Dunkirkers or II alloons aboard? 

Sam. Oldham. There was a Dutchman, who they call'd a Fleming ; and 

'd him. 

; LCF How many outlandiſh Men were there aboard? Was there a 
Dozen, or how many ?—Sam. Oldham, I cannot ſay the Quantity. 

Mr. C:wper, Was there more than two or three? 

Sam. Oldham. Yes, more than two or three, 

L. C. J. What, Foreigners? 

Sam. Oldham. Yes. And there were two Engliſimen. 

Mr. C:wper. What did you obſerve of the Priſoner at the Bar, at the 

the Ship ? 

1 | did not come aboard along with the Priſoner, but with 
bis Man; and his Man ſaid he was an /r:;/hman, and that he was Com- 
mander of the Boat, 
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Mr. Phipps. Mr. Vaughan, will you aſk him any Queſtions yourſelf? . | | 
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Mr. Sol. Gen. What was their Deſign in that Ship Clencarty ? 
Sam. Oldham. I cannot tell that. a Gf. pb F 
Mr. Cp Did they reſiſt in their being taken? 
Sam. Oldham. I cannot tell that; I ſaw no Arms. 
Mr. Cowper, You were in the Action; was there any Reſiſtance made? 
Sam. Oldbam. I ſaw no Reliſtance ; they offered to run, they were 


aground once, and pot off again. | | S42;4FF i 
Mr. Phipps. You fay there were Foreigners ; what Countrymen did 


you believe thoſe Foreigners to be ? 
E * Oldham. I cannot juſtly ſay, I believe Dutchmen. 
Br. Oli. But you ſaid there were ſome two or three Frenchmen, and 
that they ſpoke French; do you underſtand French? 
Sam. Oldham. No, Sir. 


Dr. Gb. Then how do you know they were Frenchmen, and ſpoke 


French? X | 

Sam. Oldham. They ſaid they were; they did not ſpeak Engliſh ; ſeve- 
ral of the Ship's Company ſaid they were Bench. 3 | 

Z. C. J. If they were all Dutchmen, and appear in a hoſtile Manner 


againſt the King of England's Subjects, they are Enemies, though we are 


in League with Holland, and the reſt of the Seven Provinces. . 
Mr. Phipps. The Indictment runs, That the French King, quandam Na- 
viculam vocat” I he Loyal Clencarty, cum quamplurimis Subditis Gallicis, Ini- 
micis Dom, Regis nunc, ad numerum quindecim 1 replet” preparavit. 
L. C. J. Suppoſe it doth ?—Mr. Phipps. It is Subditis Gallicis, my Lord. 
L. GY They will be Subjects in that Matter, if they act under his 
Commiſhon : They are Enemies to the King of England, and they have 
made themſelves the French King's Subjects by that Act. 
Mr. Phipps. It appears not that they are Frenchmen, my Lord. 
L. 6 If Dutchmen turn Rebels to the State, and take Pay of the 
French King, they are under the French King's Command, and ſo are his 
Subjects, Will you make them Pirates, when they a& under the Com- 
miſſion of a Sovereign Prince? They are then Subditi to him, and fo Ini- 
mict to us. | 
Mr. * It does nat take away their Allegiance to their lawful 
hey may go to the French King, and ſerve him; yet that does 
not transfer their Allegiance from their lawful Prince to the Brench Kings 
and make them his Subjects. But however, to make them Subjects with- 
in this Indictment, they muſt be Gallici Subditi; ſo they muſt be Frenchmen 
as well as Subjects. 

L. C. J. Acting by Virtue of a Commiffion from the Prench King, 
will excuſe them from being Pirates, tho? not from being Traitors to their 
own State ; but to all other Princes and States againſt whom they do any 
Acts of Hoſtility, they are Enemies: And their ſerving under the French 
King's Commiſſion, makes them his Subjects as to all others but their 
own Prince or State. And tho” they be not Frenchmen, yet they are Gal- 
2 8 for it's the French Subjection that makes them to be Gallici 

ubditi. . 

Mr. Phipps. Pray, my Lord, ſuppoſe a Subject of Spain ſhould go over 
to the French, and fight againſt England; I take it, he may be termed an 
Enemy of the King of England, tho? his Prince be in League with our's ; 
but, with Submiſkon, he cannot properly be ſaid to be a Subject of the 
French King: For ſuppoſe an Indictment of Treaſon againſt a 8 
ſhould ſay, that he being a Subject, did commit Treaſon ; if it be proved he 
is not a SubjeR, with Submiſſion, he muſt be acquitted. 

Mr. Cowper, There is a local Allegiance while he is in the Country, 
or Fleets, or Armies of the French King. 

L. C. J. Dutchmen may be Enemies, notwithſtanding their State is in 
Amity with us, if they act as Enemies. 
Mr. C:wper. Call K. Bub. (le was ſworn.) Was you aboard the Co- 

ventry when the took the Clencarty ? R. Bub. Yes, Sir. 

M.. Couper. Give an Account what you know of the Priſoner, Tho. 
Vaughan, at the Taking of that Ship. 

R. Bub. We came Saad the Coventry, and were at the Nere at An- 
chor; our Pennant was taken down to be mended. So in the Night Cap- 
tain Vaughan, with his Twwo-and=twenty-Oar Barge, rounded us two or 
three times. In the Morning we weigh'd Anchor, and fell down, in or- 
der to go to the Downs ; and we came up with them, and fir'd at Captain 
Vaughan, and he would not bring to. With that, our Captain order'd to 
have the Barge, and Pinnace, and Long-boat to be mann'd, to go after 
him. They follow'd him, and at laſt came up with him, and came up 
pretty near; but could not come ſo near with the Long-boat, but were 
lain to wade up to the Middle a Mile and a half. We hoiſted our Co- 
lours, in order to fight them, and bore down till upon them, and they 
would not fight our Men: And we took them out; and when they came 
aboard, the Engliſhman that was a Pilot was to have his Freedom, to pi- 
lot them up the River. He confeſs'd to the Captain, that Captain Vaughan 
intended to burn the Ships in the Harbour: And the next Day after the 
Pilot had confeſſed it, Captain Vaughan himſelf confeſſed it on the Deck, 
that he came over with that Deſign. 

Mr. Cowper. Who did he confeſs it to? 

R. Bub. To the Boatſwain and Gunner, as he was on the Deck, on the 
Larboard-Side; that he came on purpoſe to burn the Shipping in the 
Harbour. 

L. C. J. Did he confeſs that himſelf ?---R. Bub. Ves, my Lord. 

4.8 5 Whereabout was this, at the Buoy in the Nore ? 

R. Bub. In the Downs, my Lord. 

L. C. J. Where did the Ships lie that were to be burn'd ? 

R. Bub. At Sheerneſs. 

Ar. 8:1. Gen. He own'd himſelf to be an Irihman, did he not? 

R. Bub. Yes. : 

Mr. C:wper. And that he carne from Calais? R. Bub. Yes. 

Mr. C:wper. Had you any Diſcourſe with him about a Commiſſion ? 

R. Bub. No. But our Lieutenant and Captain had, but it was not in 
my Hearing; I will not fpeak further than I heard, and what I can juſtity. 

Ar. Sol. Gen. Will you aſx him any Queſtions ? 

Mr. Phipps, No, M 

r. 
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J. How many Dutchmen were there Sam. Oldham. I cannot ſay. : 


(25) 1696. O. B. 


(e was fern.) Mr. Crittenden, Pray what did. you hear the Priſoner 
at the Bar conſeſs of his Deſign in coming to England?  . _ 
Mr. Crittenden. I did not hear him ſay any thing of his Deſign. 


Ar. Sol. Gen. What did he confeſs? | 


Mr. Crit. He confeſs'd he was an Iriſbman. 

Mr. I#hitatker. Upon what Occaſion did he confeſs that? 2 

Mr. Crit. When I enter'd him into my Book, I aſk'd him what 
Countryman he was. 

Mr. Cowper. What are you ? 

Mr. Crit. I am the Marſhal of Dover-Ca/le. | 

Mr. Cowpcr. By what Name did he order you to enter him f 

Mr. Crit. Thomas Vaughan, an Iriſhman. 

L. er Upon what Account did you enter him? 

Mr. Crit. As a Priſoner. 

Mr. Cowper. Did he ſpeak any thing of a Commiſſion ? 

Mr. Crit. I did not hear him fay any thing of that. 

Mr. Phipps. Have you your Book here ?----Mr. Crit. Yes, Sir. 

Dr. Oldb. Was he not in Drink when he ſaid fo ? 

Mr. Crit. I believe he was not very ſober, indeed. 

Mr. Phipps. Did you ever after hear him ſay he was an 1rihman ? 

Mr. Crit. The next Day he deny'd it. 

Mr. Cowper. When he had conſider'd the Danger of it. 

Mr. Crit. The next Day he was examin'd by ſome of the Juſtices of 
the Peace. 

Mr. Sol. Cen. Was you by when he was examined by the Juſtices ? 

Mr. Crit. Yes. 

Mr. Sol. Gen. What did he then ſay ? 

Mr. Crit. Then he ſaid he was of 1 

Mr. Sol. Gen. Set up Mr. Bullock. (Who was ſworn.) Mr. Bulloct, 
Do you know the Priſoner at the Bar ?----Mr. Bullock. Yes. 

Mr. Sal. Gen. Pray what have you heard him ſay of his Deſign that 
he came into England for ? 5 

Mr. Bullock. He came to Dover about the 14th of July, 169 5, as I 
remember : I went with ſeveral others, who were brought by the Captain 
of the Coventry, and the Lieutenant, and ſome others: And when we 
came thither, he there owned himſelf an Jriſbman; but when he went the 
next Day to be examin'd, he ſaid he was of Martenico. He told me he 
had that Barge from the Duke of Bullozgn, and came on the Coaſt, and 
was chaſed into the Flatts, where they took him. 

L. a> Did you ever hear him ſay he had any Commiſſion from the 
French King? 

Mr. Bullock. I know nothing of that; it was late, and we did not 
examine him then ; but the next Day, when he came to be examined, he 
ſaid he was of Martenico. 

Mr. Sl. Gen. What did he ſay his Deſign was? 

Mr. Bullock. He ſaid, that ſeeing the Boat at Bulloign, he bought it 
of the Duke of Bullaign; and the Duke aſk'd him what he would do with 
her? And he ſaid, he would fit her up, and go and take a Ship at Sea, 
that is, upon our Coaſts. 

Mr. Phipps. We are in your Lordſhip's Judgment, whether we need 
ive any Evidence; for we think they have not proved their Indictment : 
F or the Indictment ſets forth, That the French. King fitted out the Loyal 
Clencarty, of which Thomas Vaughan was Commander; and that very 
many Frenchmen, Subje#ts of the French King, were put on board. Now the 
firſt Witneſs ſwears there were no Frenchmpn ; and another ſwears there 
was one or two; another, that they were Foreigners; but does not believe 
they were Frenchmen. So there is no Proof of that Part of the Indict- 
ment; nor is there any Proof that he was Captain of the Loyal Clencarty : 
So that none can ſay, it is the ſame Veſſel mention'd in the Indictment. 
Nor is any Act of Hoſtility proved; for all the Witneſles ſay, that 
Vaughan never pretended to attack them, but run from them. So that all 
they depend on, to ſupport the Indictment, is to prove that he had a De- 
ſign to burn the Ships at Sheerneſs ; which will not ſerve their Turn; for 
the Words of the Indictment arc, ad predandum ſuper altum Mare. Now 
Sheerneſ; is not ſuper altum Mare, but infra Corpus Comitatus; and then 
not within the Indictment. 

Mr. Cowper. The Words Ships at Sheernefs, do not imply, that the Ships 
lay within the 'T'own of She. rneſs, but off of Sheerneſs, which is altum Mare. 

Mr. Phipps "Then it is not in your Indictment; for that ſays, at Sheerneſs, 

Mr. Cowper. No, off of Sheerneſs. 

Ar. Sol. Gen. It is no Contradiction, to ſay the Sa is within Part 
of a County. 

Mr. Phipps. The Indictment ſays at r i 

Ar. Sol. Gen. Off of Sheerneſs is the high Sea. 

Mr. Phipps. Sheerneſs is not the Busy in the Nore. Then you muſt 
prove he was Captain at this Time: For the Indictment ſays, Ad tunc 
fuit Capitaneus & Liles. 

L. C. 7. One Overt-A& of adhering to the King's Enemies is, 
that he put himſelf as a Soldier on board the Ship. 

Mr. Phipps. You will make one Part agree with another, T hat the French 
King did ſet out a Ship, and gave him a Commiſſion to be Captain of her, 

L. C. F. The Witneſles have prov'd he acted as a Captain. 

Mr. Phipps. He was taken; and ſure, if he was taken, he muſt have 
his Commiſion with him. 

Mr. Sol. Gen. Examine the Marſhal, he took an Account of him: 
And by Direction of Mr. Vaughan himſelf he enter'd him as Captain; 
and he enter'd ſeveral Men in the Ship as Frenchmen, by their own Di- 
rection. (Ar. Crittenden was call dc) Mr. Crittenden have you got your 
Book in which you made the Entry f----Mr. Crit. Yes, I have it. 

Ar. Hol. Gn. By whoſe Order did you enter them ? 

Mr. Crt. By the Direction of Captain Vaughan, the Priſoner at the Bar. 

Mr. C:wper. tew did you know he was a Captain? 

Mr. Crit. Becauſe he told me he was Captain, and I enter'd him as | 
ſuch in my Book. | 

Ar. $:1 Gen. Captain of what ?----Mr. Crit. The Loyal Clencarty. 

Mr. Sol. Gen. Pray read your Entry in your Book. 

Mr. Crit. Thomas Vaughan, Captain, Iriſhman, the 14th of July, 
1695; and fo of all the reſt of the Spip's Crew. | 

Mr. J Turtn. Did you write theſe in the Preſence of Captain Vaughan? 


Mr. Phipps. Did you write it by his Direction? 
Vol. V. 


Mr. Crit. Yes, in the ſame Room where he was. | 


or High-Treaſon on the Higb-Seas. 
My. Sel. Gem. Then call Mr. Fo. Crittenden, Marſhal of Dover-Caftle. | 


( 20.) 


their Directon. 

L. C. J. Take all the Circumftances together, it is great Evidence, 
conſidering what they were about, and what Veſtel they had. Mr. Crit- 
tenden, can you tell how many Frenchmen were there ? 

Mr. Crit. I will tell you preſently. (Fe counts them in bs Book.) 
There were thirteen. 

Mr. Sol. Gen. Did Captain Vaughan hear any of them bid you enter 
them as Frenchmen ? 

Mr. Crit. I cannot be poſitive in that, I ſuppoſe he did; he was in 
the ſame Room. 

L. C. J. Do you expect Witneſſes from France to teſtiſy where they 
were born and chriſten'd? | 

Mr. Phipps. One Witneſs ſays, there was not one Frenchman there. 

L. C. 7. Not to his Knowledge. 

Ar. Sol. Gen. What do you know of his having a French Commiſtion ? 

Mr. Bullock. I did not ſee it. 

Mr. Whitaker. Did he own his having any French Commiſſion ? 

Mr. Bullock. I cannnot tell. 

Mr. J. Turton. He own'd himſelf a Captain. 

Mr. Phipps. He might be a Captain in another Ship, but not in this 
Ship; they ought to prove he was Captain at that Time, in that Ship, 
by the French King's 8 

L. C. 7. All the Witneſſes ſay he acted as a Captain at that Time. 

Mr. Cowper. He own'd himſelf the Captain of the Loyal Clencarty. 

Mr. Bar. Powis. What can be plainer, than that he own'd him- 
ſelf Captain ? 

Dr. Oldiſh. This ſeems to me a very ſtrange Proof, to be built only 
upon the az" of theſe Perſons, that they were Frenchmen ; and this to 
a Man who had no Authority to examine them, when it might have been 
eaſily prov'd ina regular Way, in Caſe they had been ſo; they might have been 
examined before a Magiſtrate, and thereby it would have appeared whe- 
ther they were French or no. And 'twas abſolutely neceſſary in this Caſe, 
becauſe of the Contrariety of the Witneſſes; for the firſt Witneſs ſaid, 
there were no Frenchmen aboard ; the next ſaid, there were two Frenchman 
and a Dutchman; and Crittenden ſaid, there were thirteen. Now how can 
theſe be reconciled, unleſs there had been a legal Examination of the 
Parties? But the Thing we would chiefly go on is this; I think they 
have fail'd in the F b A of the Treaſon; that is, to prove the Pri- 
ſoner a Subject of this Crown; neither is there eaſt Colour of Proof 
thereof. At Night he came to Mr. Crittenden, and is in Drink; there he 
ſays he is an [riſhman: The next Morning, when he is examin'd before the 
Juſtices, then he comes in a kind of Judgment, and then ſuch a Confeſſion 

| would be of Moment; but then he confeſſes himſclf to be a Frenchman of 
Martenico. Now, my Lord, what Credit is to be given to theſe Con- 
feſſions ; when before the Marſhal he ſhall ſay, Iam an Jriſbman; and 
the next Day, when he is on Examination, he declares himſelf a French- 
man; in one Confeſſion he is in Drink, in the other ſober ? Now, my Lord, I 
ſay, what Proof is here? Here then the Foundation of the Treaſon fails: For 
the Indictment is, That he being a Subject of the King of England, levies IVar. 
Now, my Lord, if this Quality be not proved, all the reſt of the Indict- 
ment falls to the Ground : For it is impoſſible for him to commit Treaſon, 
where he is not a Subject; becauſe there can be no Violation of Allegi- 
ance. So that if he be a Frenchman, as he declared before the Juſtices, he 
cannot be guilty of 'Treafon. So that here they have fail'd in the Foun- 
dation of all; that is, to prove him a Subject of England. And becauſe 
they affirm him to be ſo, it lies on thoſe that affirm it to prove it. But, 
perhaps, now they will ſay, that theſe little Confeſſions of his will throw 
the Burdenof Proof on him. By no Means; when here is a ſtronger Preſump- 
tion on the other Side, a mere extrajudicial Saying to Seamen, that he is an 
Iriſhman, cannot balance his Confellion examined before S where. 
in he ſays he is a Frenchman; and ſo can never throw the Burden of Proof 
on him. Therefore it lies on them that aſſert this to prove it. But, my 
Lord, tho' it doth not lie on him, yet we will prove him to be a Frenchman, 
and born at Martenico, by thoſe that were at the Chriſtening of him, 
and have known him from "Time to Time ever ſince. And becauſe they 
ſay he can ſpeak Engliſh, of ws pleaſe to examine him, you ſhall hear 
him ſpeak natural French ; ſo that that cannot prove him to be a na- 
tura! Iriſhman. 

Mr. Phipps. Such a Saying of a Foreigner will be of no great Weight ; 
becauſe, if a Man go into a foreign Country, he may ſay he is that 
Countryman to get the more Favour. 

L. C. 7. What, to hang himſelf ? | 

Mr. Phipps. No, my Lord; a Man that comes into a ſtrange Country, 
may very well think he ſhall find better Uſage, by pretending to be of 
that Country, than by owning himſelf to be a Foreigner. But we will 
prove Vaughan to be a Frenchman. Call Robert French. (Then Robert 
French was ſworn.) Mr. French, Pray give the Court and Jury an 
Account, whether you know Mr. Vaughan the Priſoner at the Bar, and 
how long you have known him, and what Countryman you take him to be, 
and the Reaſon why ? 

Rob. French. I have known him this fourtcen Years, 

Mr. Phipps. Where did you ſee him then ? 

Rob. French. I ſaw him in Saint Chriſto, hers. 

Mr. Phipps. Pray give an Account how you came to know him. 

Rob. French. About ſixteen Years ago I was at Hount-Surat, and I 
came to St. Chri/lophers, and there I chanc'd to come into Enyliſh Ground, 
among the Factors; and ſo they brought me to the French Ground; and 
coming there, I was in Company with ſeveral others that Night, and it 
happened I was told there was one Mr. Vaughan there; and J coming ac- 
quainted with him, he ſhew'd me this Youth (he was a Youth then) : He 
told me he was his Son, and recommended him to me, becaule he look'd 
on me to be a Man in Truſt and Buſineſs, 

Mr. Phipps. From that Time what has he bcen reputed ? 
Rab. French. A Sea-faring Man. 

Mr. Phipps. But what Countryman ? 

Rab. French, To be born in Martenice, 

Mr. Phipps. In whoſe Dominions is that ? 


Rob. French, In the French King's Dominion. 
Mr. J. Jun. What Occaſion had you to diſcourſe of the Place of 
his Birth; 


Rob. French. Becauſe en was look'd upon to be a Frenchman. 
Mr, 


Mr. Crit. For his own Part, by his Direction; and tor the reſt, by | 
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in twenty Years. 


Mr. J. Turton. His Father was a Frenchman ? | 
Reb. French. Yes, my Lord, and lived at Martenico, 
Mr. Cowper. How old might he be at that Time ? 
Rob. French. About Fifteep or Sixteen. | | | 
Mr. Cowper. How came you to be talking of his Birth, and with whom ? | 


Rib. French. One that was talking with me toid me his Name was 


Vaughan, and that he was born there: | 
Mr. Cowper. W hat introduced this Diſcourſe ? How came he to tell you 
this, that he was born in that Place ?--- Rob. French. His Father told me ſo. 
Mr. Cowfer. You were talking of one Vaughan of his Name: How 
many were in Company when there was this Talk ? 
Hob. French. There were many of them. 
Mr. C:wper. Name them. 
Rob. French. It is ſo long ago I cannot remember them. 
Mr. Cowper. Name as many as you can of them, as many as you do re- 
member. Rob. French. One Mr. Bediken, a Factor. | 
Mr. Cowper. Who elſe ? ——— Rob. French. 37 . 
Mr. Cowper. You named one Vaughan before.---Reb. French. Yes, I did. 
Mr. Cewper. But you had forgot him now. Fo, 
Rob. French. No; there was one Vaughan. a 
= 5 Were there any more ? 
' Rab. French. Yes, there was; I remember the Company that went 
along with me. 
L. C. J. Who were they? 
Rob. French. There were ſeveral Paſſengers that went over with me. 
L. na + How came you to talk of this Man's Nativity? 
Reb. French. Becauſe his Father ſaid, he had not been out of the Iſland 
Mr. Cowper. What Place was this Diſcourſe in ? 
Reb. French. At St. Chriftephers. | 
Mr. Cowper. How did his Fath.cr's ſaying, he had not been out of that 
Iſland in twenty Years, prove his Son was born there ? 
Rob. French. Becauſe he recommended him to me as a Sea-faring Man. 


Mr. Cowper. What is that a Reaſon of? What is that to his being born | 


at Martenico 
Mr. J. Turton, What Countryman are you ? 
Nob. French. I am an Irifhman born. : 
L. C. J. His Father acknowledg'd himſelf to be an [riman born, did 
he not ?------- Rob. French. No, my Lord, he did not ſay where he was 
born : I do not know. f 
Mr. J. Turton. Have you continued any Acquaintance with Mr. 
Vaughan ſince ? How long did you ſtay at St. Chriftophers ? 
Rob. French. I ſtay'd but four-and-twenty Hours, to take in Water. 
L. C. J. How long was it after this, before you ſaw this Gentleman, 
Captain Vaughan ? 
2b. French. I never ſaw him ſince, till I ſaw him in London. 
. (Then the People laughed.) 
J. Pray, Gentlemen, have Patience. How do you know now, 
* Man that you ſaw fourteen Years ago? For there muſt 


4. 
that this is the 


be a great Alteration in a Man in fourteen Years I ime, from what was at 


that Time, being but fifteen Years of Age. | 
Rob. French. | believe in my Conſcience this is the Man. 
L. C. J. Can you take it upon your Oath he is the Man ? 
Mr. Bar. Pow:s. In what Language had you the Diſcourſe ? 
L. mY How long were you in Company with him and his Father ? 
Rob. French. I believe five or fix Hours. 
Mr. Bar. Powis. In what Language was this Diſcourſe with his Father? | 
Rob. French. My Lord, he ſpoke Engliſb, a Sort of broken Englifh. 
L. C. J. Where do you live yourſelf ?--- Rob. French. I live in Ireland. 
L. 2 How long have you lived there? 
Rob. French. Nine or ten Vears. 
L. C. J. Whereabout in Jreland ?---- Rob. French. In Connaught. 
L. C. J. Nine or ten Years ?----Rob. French. Yes, my Lord. 
Dr. Littleten. Did not Captain Vaughan, nor his Father, ſpeak Iriſb to 
you in that fix Hours? Keb. French. No, my Lord. 
Mr. J. Turton. How long have you been in England ? 
Rob. French. Not above two Months. 
Mr. J. Turton. Did you hear of Captain Faugban being to be try'd ? 


Rob. French. No, my Lord. 1 
Mr. J. Turton. How did he come to hear of you, then? | 


Rob. French. I heard he was in Town. 

L. C. J. It is a ſtrange Thing; you have a moſt admirable Memory, 
and Captain Vaughan has as good a Memory as you; that you ſhould ne- 
ver have any Intercourſe for tourteen Years, and yet ſhould remember one 
another after ſo long a Time, It is a wonderful Thing too, that when he 
could not know you were in Town, yet he ſhould call you a Witneſs on 
his Behalf; ſure he mult have the Spirit of Prophecy. 

Rob. French. He did not fend to me at all. 

L. C. F. How did you come to be here, then ? 

Rob. French. 1 will tell you. It was my Cuſtcm always to go and ſee 
Priſoners; and I hcard there were Priſoners in Newgate ; ſo I went to 
Newgate, and | met with one Dall; and I aſd him of another Gentle- 
man that was there; and I went to the other Side by Chance, and I met 
with Captain Faughar. 

L. C. J. What was thy Deſign? Why didit thou viſit Newgate ? 

Reb French. Becauſe it was my Cuſtom, becauſe it was an Act of Charity. 

L. C. J. Did you go to Nerugate out of Charity? 

Rob. French. 1 went to fee my Friend, and carried a Letter to him. I 
went out of Charity, 

Mr. Phipps. You were in the J7*/-[n4;es, upon the Prench Ground; 
don't they ſpeak Eugliſb on the French Ground, and French on the E ngliſh 
Ground f----- Roh. French. Yes. 

Mr. Cooper. So they do here. Did you ever ſee Captain FVaugban be- 
fore that Time ?----- Reb. French. No. 

Mr. //hitater, Did you viſit lately any other Priſoners in Newgate, 
belides Captain Varghan 2---- Reb. French, Yes. 

Mr. I/ tater. Give their Names. 

Rob. French, IJ have viſited Mr. Neland, and another Gentleman that 
is with him; and J went into the Houſe, and drank with him there. 
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Mr. Whitaker. What is that other Gentleman's Name? 

Rob. French. | do not remember his Name at preſeat ; but he is a Com- 
panion-of Mr. Neland's. | | | 

Mr. I/hitaker. Do you know him if you ſee him ? 

Rob: French. I, I would. 1 

L. C. J. Treby. How long have you been in England ? 

Rob. French. But two Months. 

L. C. J. Treby. Have OY viſited Priſoners in former \ ears! 

Rob. French. My Lord, wherever I have been it was my Cuſtom to do fo. 

L. C. J. Treby. But how doth it conſiſt that you, Who are an Iriſbman, 
ſhould come hither to viſit Priſoners in Newgate ? 

Rob. French. I can prove under my Lord Mayer of Dublin's Hand, that 
I came here upon Buſineſs and I went to the 1'riſon to viſit the Priſoners 


for CY, Yo! and did beſtow it according as I was able. 


L. C. 7. You had beſt ſtay there, and not go away ; for we may have 
Occaſion to aſk you ſome Queſtions. 

Mr. Cowper. Do you not uſe, out of Charity, to be Evidence for them ? 

Rob. French. No, never before in my Life. | 

Mr. Hhitaker. What other Priſons have you viſited beſides Newgate ? 

Rob. French. I did viſit none. 

J. C. J. Treby. Had you no Charity for other Priſons ? 

Mr. Bar. Potis. When you fo viſit Priſons, on what Account is it? Is 
it to give ghoſtly Advice ? | 

Rob. French. Upon a charitable Account, my Lord. 

I. C. 7 Ghoſtly Advice and — 

Mr. ow Where is Mr. Lefeur? ( He did not appear.) Call Mr. 
Gold. ( „ 

Cl. of Arr. That Man is attainted, but pardoned. 

Mr. Phipps. Mr. Gold, how long have you known Captain Vaughan ? 

Mr. Geld. I never knew Mr. Yaughan, before I ſaw him in the 
Mar ſhalſea. LE 

Mr. Phipps. Is Monſieur Lefleur here ? Is Mr. Deherty here ? 

(Mr. Deherty appeared, and was ſworn.) 

Mr. ys Do you know Mr. Yaughan, the Priſoner at the Bar? 

Mr. Deherty. Yes. 

Mr. Phipps. How long have you known him ?--Mr. Deherty. Five Years. 

Mr. Phipps. What has he been reputed all along, ſince you have known 
him ?---Mr. Deherty. A Frenchman. 

Mr. Phipps. Did you know him in France ? 

Mr. Deherty. Yes ; and he was reputed a Frenchman there. 

Mr. J. Turton. What Occaſion had you to enquire into that, the Place 
of his Nativity ? | 

Mr. Deherty. I did not enquire at all; but one that was his Servant 
was my Comrade a great while. | 

Mr. Phipps. Now we will prove where he was chriſtened, by one that 
was at his Chriſtening, Mr. Daſcine. (He appeared and flood up, being 
ſworn, and ſpoke in French to the Court, pretending he could not ſpeak Lo gliſh.) 

L. C. J. If he cannot ſpeak Engliſh, there muſt be an Interpreter. 

Mr. Sol. Gen. They muſt find an Interpreter, he is their Witneſs. 


[Then a Perſon in Court ſtood up, and teld the Court he could ſpeak Engliſh 
as well as be ; that he had been a Bailiff's Follower for ſeveral Years. ] 


L. C. J. You can ſpeak Engliſh, can you not? 

Mr. Daſcine. I will ſpeak as well as I can. 

King's Meſſenger. I am a Meſſenger to the King, do you know me? 

Mr. Daſcine. Yes. | 

L. C. J. Prithee ſpeak Eq lißb. 

Mr. Daſcine. As well as I can, my Lord, I will ſpeak. 

Mr. Phipps. Are you ſworn ?---Mr. Daſcine. Yes, my Lord. 

Mr. Phipps. Do you know Captain Vaughan ? 

Mr. Daſcine. In 1669 I was in St. *Chri/tophers; | went from Roan, 
and from thence I went with Hats and Cloth to Crebect, and had a Letter 
to one Thomas Williams, a Factor in Martenico. And after I had done, as 
was coming away, Mr. Milliams deſired me to go to a Chriſtening, a 
Mile and half from Port-Royal. He told me there was one Mr. Vaughan 
had a Plantation there, and defired him to be Godfather. And about two 


| _—__ after, I went from Port- Royal to St. Cbriſtophers again, and I came 


to Roan again in a Ship called St. Joſeph. So in 1677, I went to S.. 
Chriſtophers again, and from thence to Martenico, to Mr. Williams; I aſked 
him, What is become of that young Man we were at the Chriſtening ? 
And ſo he ſhewed me him that is here (pointing to the Priſoner). 

L. C. J. hat was in 1677 ? 

Mr. Daſcine. In 1677. 8 I came from Port-Ræyal; T went to St. 
And 13 Years 
ago I went to St. Chri/tophers again, and to Mountſerat and Martenics ; 
and fo when I was at Martenico, and aſked Mr. Hilliams of this young 
Man, that I was at his Chriſtening, and he ſaid, he is at ſuch an Houſe, 
and I ſaw him there.---L. C. J. Thirteen Years ago. 

Mr. Daſcine. And we went and drank Punch together, and I came back 
for Roan. | 

L. C. 7. When did you ſee him ſince that? 

Mr. Daſcine. Never till I ſaw him here a Priſoner. 

L. C. J. How do you know he is the Man? 

Mr. Daſcine. He has a Bruiſe in his Side. 

Mr. Phipps. What was the Gentleman's Name, at the Chriſtening of 
whoſe Child you were ?—— Mr. Daſcine. Thomas Vaughan. 

Mr. Phipps. What was the Child's Name: 

Mr. Daſcine. Thomas Vaughan. 

Mr. Phipps. When you went the next Time to Martenico, did Mr. . 
liams, you ſpeak of, that was the Godfather, preſent this Perſon, Captain 
Vaughan, to you, as the Man who was then chriſtened ? 

Mr. Daſcine. Yes, the next Time. 

Mr. Phitps. Now is Captain Vaughan, that ſtands at the Bar, that very 
Gentleman ?---Mr. Daſcine. I am ſure it is he. | 

1 You ſay this Meeting was about 1669 ?---Mr. Daſcine. Ves 

Ar. Sol. Gen. Pray what was the Reaſon you were ſo inquiſitive to boos 
what became of that Perſon that was chriſtened when you was there? 

4 or: Becauſe I being at the Chriſtening, I aſk'd him hoy the 
hild did. 
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3 7: How came to you to take ſuch extraordinary Obſervation of | 
that Child ? Was he ſuch a remarkable Child ? 


Dr. Newt:n. Where were you born ?-----Mr. Daſcine. In France. 
Mr. Whitaker. What are you ?---->Mr. Daſcine. A Barber by Trade. 


L. 3 What Employment have you? 
Mr. aſcine. 


An Officer in the Marſhal's Court ſometimes. 
Mr. Ju ice Turton. What was this Man's Father, what Sort of Man 
was he ?-->-Mr. Daſcine. A tall Man. 
Mr. Baron Powis. What was his Father's Name 
Mr. Daſcine. Themas Vaughan. : 
Mx. Juſtice Turton, Was his Father living when you was there the 


ſecond Time ? a 
Mr. Daſcine. The laſt Time I was there I did not ſee his Father, but I 


ſaw his Father the ſecond Time. 


Mr. Juſtice Tu en. But you ſaw Mr. J//ill:iams, his Godfather, 

Mr. Daſcine. Yes. | 

Mr. Phipps. Call Simon Danneaun. | 

The. Vaughan. My Lord, he is ſick, and not able to come out of his Bed. 

Mr. Phipps. Call Francis Harvey. (Who was ſworn.) 

Mr. Phipps. Do you know Captain Vaughan ? 

Francis Harvey. Sir, in the Year 1693, I was in France with one 
Captain Bontee, who was taken Priſoner in Augu/? the ſame Year ; and my 
Captain he had the Liberty to go up to Paris with a Guard, for his Plea- 
ſure, and to learn the Speech. And, as it happened, we came to lodge 
in a Street, called Dolphin-Street, at the Sign of the Crown ; and there 
was ſome Gentlemen that were there to learn the Speech, that were my 
Countrymen; and there was a young Man there, and he was acquainted 
over the Way, where this Gentleman, Captain Faughan, lodged ; he 
lodged at his Aunt's that fold Silks ; her Name was Madam JWYotton ; I 
ſaw this Gentleman there; I am ſure it is he; and with that I came ac- 
quainted with him, as well as the reſt. 

Mr. Phipps. What was he reputed there ? 

Fr. Harvey. A Captain of a dhip. 

Mr. Phipps. What did he go for there? A Frenchman, or an Engliſh- 
man, or an Iriſbman ?. | 

Fr. Harvey. He went for a Frenchman, as I heard; one Time his Aunt, 
ſhe ſaid, that he was born in the J/eft-Indies, at Martenico, and that he 
was her Siſter's Son, that lived in Martenico. 

Mr. Sol. Gen. You ſay he was a Captain of a Ship ? what Ship ? 

Fr. Harvey. That I cannot tell. 

Ar. Sol. Gen. When was that ?- Fr. Harvey. In 1693. 

Mr. Phipps. Is Mr. Lefleur here ? 

Cl. of Ar. He is a Priſoner in the Savoy ; he was taken in the ſame Ship 
with Mr. Vaughan. 

Mr. Phipps. It is reaſonable he ſhould have been here, to give an Ac- 
count of the Priſoner. 

L. C. J. Then they ſhould have taken care to have had him here. 
Have you any more Wiitneſies ? 

Mr. Sol. Gen. I think we have given ſufficient Evidence that he is an 
Iriſhman : But now we ſhall ſhew you, that all your Witneſſes have given 
a very extravagant Evidence to prove that he is a Frenchman. All he 
hoped for was, that the Proſecutors for the King could not be able to 
prove him an Iriſbman; he believed there were but three Men could prove 
him ſo; that was David Creagh, and two more; and ſo he writes to 
David Creagh, and tells him, That his Life was in his Power, and he 
hoped he and the other two would not diſcover it. This David Creagh was 
his Neighbour in Ireland; we will call him to prove that Capt. | <7 ae 
was born at Galloway in Ireland. 

Mr. Whitaker, And here is his Letter under his Hand. Bring David 
Creagh. (I bo was fworn.) 

Mr. Cowper. I deſire, before he give his Evidence, he may look upon 
thoſe that have given Evidence about the Priſoner, one by one. (Then he 
loo d upon Robert French.) Mr. Creagh, do you know him. 

D. Creagh. No. (Then he looked upon the reft.) 

Mr. Cowper. Have you had any of theſe Men come to you on a Meſlage ? 

D. Creagh. No, Sir. 

Hr. Sol. Gen. Do you know Thomas Vaughan, the Priſoner at the Bar? 

D. Creagh. Yes, I do. 

Mr. Sol. Gen. How long have you known him ? 

D. Creagh. About two Years. 

Mr. $:1. Gen. Was that your firſt Acquaintance with him? 

D. Creagh. Yes. 

Mr. Sol. Gen. What Place was he born at, as you have heard? 

D. Creagh. At Galloway in Irdland. 

Hr. Sol. Gen. From whom did you hear it? 

D. Creagh. From all Perſons that I have heard ſpeak of him. 

Mr. Sol. Gen. Did he ever own to you that he was born there? 

D. Creach. Yes, oftentimes in my Company. 

Hr. Sol. Gen. Did you ever receive a Letter from him about your giving 
Evidence in this Matter ?----D. Creagh. Yes, Sir. 

Ar. Sol. Gen. Do you know this Letter? (I hich was ſhewn him.) 

D. Creagh. Ves, Sir. 

Mr. Sal. Gen. Do you know his Hand? 

D. Creagh. Yes, | partly know it. 

Mr. II h taker. Did you ever ſee him write? 

D. Creagh. This is the Letter I received from him. 

L. C. J. Read it. Do you think it is his Hand? 

D. Creagh. I cannot ſwear it; but I believe it is his Hand, 

Mr. Phipps. Have you ſeen him write? 

D. Creagh. I have ſeen him write ſeveral Times. 

L. C. J. Do you believe it is his Hand? 

D. Creagh. Yes, my Lord, but I cannot ſwear it. 

[Then the Letter was read.] 
To Mr. David Creagh, in Newgate, Theſe. 

Mr. Creagh, 
© F Have ſome Aſſurance that Mr. J/hitaker has no Witneſs to prove me 
a Subject of England, but you, and two more, which I am glad of 
* withall my Heart: I hope I may have none againſt me that with me 
* worſe than you and Capt. Etherington. If Mr, I/hitater has not ſworn 
you yet, I hope you will not appear againſt me. I declare, if I had 


3 


* more than my Life, I would lay it in your Hand. I am like to be ſent 
to Newgate this Day, and it is like you and ſome more will be ſent here, 


+» For High-Treaſon an the High-Seas. 
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(30) 
© that we may not talk together. The Dutch Dogs took from me Eleven 
hundred Dollars in Money, which certainly troubles me more than the 
Thoughts of Death, which I value not a Straw ; but J hope in four or 
© five Days to be ſupplied. I fear they will keep me cloſe. I have all the 
Liberty imaginable here to write, and my Friends ſuffered to ſee me. I 
can ſay nothing that is comfortable, but that I am very well in Health, 
© and nothing concerned, if my Money come in time.“ 

Friday Morning. T. Vaughan. 

Mr. Phipps. Is that Letter proved? That is not to the Purpoſe; nor 
of any Weight, conſidering who proves it. 

L. 95 J. No, that none could prove him a Subject, but he and two 
more ? 

Mr. Sol. Gen. We will produce only one Witneſs more. Call Mr. 

. Rivet, The Court being informed by ſome Gentlemen then on the 

ench, that there was a Gentleman then in Court, one Mr. Rivet, who 
being of Galloway, could probably give ſome Account of the Priſoner ; he 
was immediately called, and required to depoſe what he knew. 

Fo. Rivet. My Lord, I am forry I am called where Life is concerned, 
when [ came hither only out of Curioſity ; but the Service I owe to this 
Government, obliges me to ſpeak what I know, now I am called to it. 

Then he was ſworn. 

Mr. Sol. Gen. Do you know the Priſoner at the BY ? What = 
man is he ? 

Jo. Rivet. have known him a great many Years; we were Children 
together in the ſame Town; we lived in Galloway in Ireland. 1 knew his 
Father, and Mother, and Brothers, and Siſters ; and I remember him a 
Child, as long as I can remember any thing, I cannot determine to a cer- 
tain Number of Years; and [| remember him not only a School-boy, but 
alſo an Apprentice to one Mr. Coleman. And I wonder very much at 
what Mr. French ſays, for by the Name and Place of his Birth, he muſt 
have ſworn what he knows to be otherwiſe ; for the Frenches are a Family 


| in Gall:wayz his Father was an honeſt Gentleman, and went over into 


Ireland in the Rebellion, in 1641. and he there married a Woman, a Na- 
tive of Galloway, and had ſeveral Children, one of which, in the latter 
End of K ing Charles's Reign, turned Papiſt, and I believe the Grief for 
it haſten'd his Father's Death. I own Part of the Evidence may be true 

about his being in the /Ye-Indies ; but his Mother, I believe, was never 
out of [reland in her Life. 

Levy bas + was his Father's Name ?---- Fo, Rivet. John. 

8 ou ſay, you knew this very Gentleman an 
one Thy. Coleman at ating : 1 J 

J. Rivet. I did ſo, my Lord. 

L. C. J. How long is it ſince you ſaw him ? 

Jo. Rivet. I cannot be poſitive, I think at the Reduction of Galloway 
in 1691. I cannot ſay whether at or after; but I ſaw him about that 
Time, and knew him, and have known him from a Child; I knew him a 
School-boy, and knew his Brothers, 

1 Turton, What Year did you know him firſt ? 
Fo. Rivet, I dare not be poſitive z I remember him particularly well, 

J. C. 7. Are you ſure this is the Man? - 

Jo. Rivet. I know him as well as any Face I ever ſaw, I came acci- 
dentally into Court out of Curioſity; and one that knew me, that was of 
Galloway, gave an Account to the King's Counſel, and fo J am called to 
give Evidence. 

L. C. 7. Do you know this Robert French? 

9. Rivet. | cannot fay I know him, for I ſee him but in the Dark; if 
I ſaw him in a better Light, it uy be I may. (Then Robert French was 


ſet up for Mr. Rivet to ſee him.) I think I recollect the Face, I am not 
certain. 


L. C. J. Do you know this Gentleman? 

Rob. French. No, my Lord. 

L. C. J. Where did you live ?----Rzb. French. In Connaueht. 

L. C. J. Did you know John Vaughan of Galloway? 5 

Rob. French. | have heard of him, my Lord. 

Mr. Baron Potois. What Trade was the Priſoner's Father ? 

Jo. Rivet. He had the Market ſeveral Years ; he lived very well, and 
kept a Publick Houſe in the Town. ; 

Mr. Phipps. Did you know any other Tho. Vaughan but this ? 

ROTO No, not in Galloway. 5 

0. Rivet. This may be a Confirmation of what I ſay: if it be | 
3 his Hair reddiſh. E * 

L. C. J. Pull off his Peruke. (hich was done.) 

T. Vaughan. My Hair is not red. 

L. C. 7. How are his Eye-brows ? 

T. Vaughan. A dark brown, my Lord, the ſame as my Wig. 

Mr. Baron Poewis. Let Somebody look on it more particularly, (They 
an ()fficer took a Candie, and laoſ'd on his Head, but it was ſhaved Jo eloſe 
the Colour could not be diſcerned.) : 

Mr. Phipps. We can give an Anſwer to this, my Lord; we ſhall 
prove that there was one John Vaughan at Galloway, and he had a Son 
Thomas, that died ten Years ago. As for Mr. Rivet, he is a mere 
Stranger to us, we know nothing of him; and, by what I can perceive 
he comes in as a Volunteer, not ſubpcena'd by either Side. And for Mr. 
Creagh, we ſhall ſhew he is not to be credited in any thing; for we ſhall 
prove him guilty of Felony, and that he ſwore, that if his Brother would 
not ſupply him with Money, he would ſwear Treaſon againſt him, and 
ſhop him in Newgate, and that he ſhould not come out till he came upon 
a Sledge; and if fo, there is Nobody ſurely can believe he will tick at Per- 
jury or Forgery, or any thing elſe which may be for his Advantage. Call 


Mr. yay" roo Creagb. (IVho was ſworn.) 
Mr Phipps. Pray do you know David Creagh? -C. Creagh. Ves. 


Mr. Phipps. Is he any Relation to you ? 
C. Creagh. Yes, he is my Brother, 


Mr. Phipps. Give the Court and the Jury an Account what you know 
of F Brother ? | 


. Creegh. It is an unnatural Thing to come on this Occaſion, and I 
am ſorry 1 am called upon this Account. 
D. Creagh. Speak what you have to fay ? | 
Mr. Phipps. What do you know of your Brother, whether you have not 


found him guity of ſtealing any thing ? 
C. Creagh. My Lord, Tam upon my Oath; I have known ſomething 


of it, he has ſtolen ſome Gold from me. 
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L. C. J. Vou pretend ren you afe to anſwer to what 
you know of his Reputation in general, and of his Way of Living. a 

C. Creagh. His Reputation has been but very ſlender, I am oy oy 
for it; ſeveral in the Court can give Account of it, as well as 1. He 
ſerved a Relation of his at Newcafle z he ſerved there ſome Time, and came 
to Town, and came to me, and depended upon me, and I ſubſiſted him; 
and he took an Opportunity one Day, when I and my Wife were gone 
abroad, and nobody at home but the Maid, and went up Stairs, where de 
Wife's Room is, and there being a Saſh-window, he opens it, and 
out of my Wife's Cloſet ſeveral Pieces of Gold. | 

L. C. J. How did you know that he did it? $44 

C. Creagh. I found it out afterwards ; he was my Brother; and there- 
fore I did not proſecute him. I did not know he had it, till afterwards 
that I found to whom he had diſpoſed of the Gold. I inquired who was 
in the Houſe, and thought the Maid had it; and ſhe ſaid none had been 
there but my Brother; and he at laſt owned the Fact, and I had it again. 

L. C. 6 Have you any more to ſay of your Brother? | 

Mr. Phipps. Did he ever threaten to ſwear againſt you ? 

T. Vaughan. Or me? | 
C. Creagh. He has been confined in Newgate eighteen Months, and I 
ſubſiſted him in Charity; I allowed him all along; and he has been ſend- 
ing to me by ſeyeral Meſſages, that if I ſubſiſted him not with more Money 
than I did allow him, he would ſwear me into a Plot. 

L. C. J. Did he tell you of 

C. Creagh. No, but he ſent me Word ſo. 

L. C. J. Is the Man here that he ſent this Word by? 

C. Creagh. Yes, the Man is here. 

Mr. Phipps. Let him ſtand up. 

L. C. F. Where do you live? 

C. Creagh. In Watling-ftreet; I am a Merchant; I declare it is not in 
Favour or Affection, but only in Conſcience, that I declare this. | 

D. Creagh. This is only to hinder me from giving my Evidence againſt 
a Merchant that I have taken up. 

T. Vaughan. What Character had he in Spain? 

—— David Creagh ſpoke, but was not heard. 

L. C. 7. What do you * the Gold ? 

C. Creagh. He had it, my Lord. 

D. Creagh. Why did you not proſecute me then, if I had it ? 

L. C. J. You are not ſure he took the Gold. 

C. Creagh. I was ſo ſure he had it, becauſe I had it from him again by 
another Hand. WE 

L. C. J. Did he tell you ſo, that he had it? 

C. Creagb. No; but I had a Letter about it. 

L. C. J. Where is that Letter ? 

C. Creagh. I have it not here. 

L. C. F. Give not an Evidence of a Letter, without the Letter were 
here ; it ought to have been produced. 

Mr. Phipps. Call Chr iſtipber Heyden. ( He was ſworn. } Do you give 
the Court an Account what David Creagh has ſaid to you of ſwearing 
againſt any Body. | 

C. Heydens, Several Times, when my Maſter has ſent me to him, to 
Pay him Five Shillings a-Week, or Five-and-Sixpence a-Week, to ſub- 

iſt him. 

Dr. Oladiſb. Who are you Servant to? 

C. Creagh. He is my Servant. | 

C. Heyden. This David Creagh has often told me, that I ſhould tell his 
Brother, that if he would not ſupply him with more Money he would 
ſwear againſt him. When I came to the Seffions- Houſe, when the Pirates 
were tricd the firſt Time, I was going thro' the Bail-dock, where this 
David Creagh call'd to me; and I aſked him what he did there? He ſaid 
he was to be Evidence againſt Captain Vaughan. No certainly, ſaid I, 

ou do not know him, do you ? Says he, Here's the Thing, it had been 
hotter for me that I had been an Evidence againſt him before this; and 
I am forced to be an Evidence againſt him, to fave myſelf : And he bid 
me tell his Brother, God damn his Soul to all Eternity, if he did not ſend 
him Supply that Day, he would have him in Newgate, and that he ſhould 
not come out again till he came out upon a Sledge ? 

I. C. 7 Did he ſay fo ?---C. Heyden. Yes, my Lord. 

C. Creagh. How long is it agone, Mr. Heyden? 

C. Heyden. It was the Day the Pirates were tried; more than that, here 
was Mr. I/roth's Man was with me at the ſame Time; and becauſe he 
ſhould not hear what you ſaid, you took me to the Door. 

Mr. Phipps. Is Daniel Bryan here ? (He appeared, and was ſiborn.) 

Daniel Bryan. I was ſubpœna'd here for I know not what; for 1 know 
not Captain Vaughan. 

Mr. Phipps. Give me Leave to aſk you a Queſtion : Do you know, or 
have you heard of Daniel Creagh ?----- Daniel Bryan. Ves, Sir. 

Mr. Phipps. Will you give an Account of what he has ſaid of ſwear- 
ing againſt any Body:? 

Daniel Bryan, He has threaten'd his Brother ſeveral Times, that if he 
would not ſend him Relief, he would bring him in for ſomething, and 
would inform againſt him. 

Mr. Phipps. Did he ſay he would ſwear againſt him? 

Daniel Bryan. He did ſay he would inform againſt him. 

Mr. Phipps. What did you hear him ſay of ſwearing againſt any one? 

Daniel! Bryan. He ſaid, he had rather others ſhould periſh, than himſelf. 

Mr. Whitaker. This Man was condemned for the ſame Crime. 

Mr. Phipps. Mr. Vaughan, have you any other Witneſſes? Call Creigh- 
ton. (I ho was ſworn.) What Countryman are you? 

Creigbton. A Connaught Man, I was born in Galloway; I believe Mr. 
Rivet knows me. | | 

Mr. Phipps. Did you know one John Vaughan, that lived at Gall:way ? 

Creighton, I know him very well. 

Mr. Phipps. Do you know the Priſoner at the Bar ?---Creighton, No. 

Mr. Phipps, Do you remember that that John Vaughan had a Son 
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Mr. Phipps. Do you know what he died of *--<Cyeightor. I cannot tell. 
L. C. J. How long ago did he die? | 
Creighton. About ten Years ago. I knew all the Brothers. 
Mr. Phipps. Did you ghd ride Thomas Vaughan ? 
Creighton. I knew him very well. | | 
Mr. Phipps. Is that Gentleman, the Prifoner, he ?. Creighton. No. 
Mr. Phipps. Do you believe that is riot the Man ? 
Creighton. I believe not. 2 
Mr. Phipps. Did you ever know any other Thomas Vaugban? 
Creighton. No. | 
Mr. Juſtice Turton. Had not John Vaughan a Son Apprentice at Galle- 
way to one Thomas Coleman ? Creighton, No, as I know of. : 
r. Juſtice Turton. How old was that Son, Thomas Vaughan, when you 
knew him? | : 
' Creighton, I was born at the next Door to that Thomas Vaughan that 
was reputed to be dead. | OY 
Mr. Juſtice Turton. Was not that Thomas Vaughan Apprentice to Mr. 
Coleman ?---Creighton. I cannot certainly tell. 
Mr. Juſtice — How old was that Thomas Vaughan when he went 
away from Galloway ? Creighton. I cannot tell. | | 
r. Juſtice Turton. What is your own Age ? 
Creighton. My Age is about Five-and-Twenty. 
L. C. J. You have not ſeen him in Ten Years ? 
Creighton. No, my Lord. | 
L. C. J. Can you take it upon your Oath this is not the Man you 
ſaw ten Years ago, that Thomas Vaughan you knew ? 
| 1 „ Ves, my Lord. 

L. C. J. How old was he when you were acquainted with him ? 
Creighton, I cannot tell certainly; I believe he might be about Fifteen, 
L. C. J. How long is that ſince ! Creigbton. Ten Years. 

L. C. J. What is your Name:? 

Creighton. Creighton. 

Mr. Cowper. You ſay you knew him ten Years ago; pray what ſort of 
Perſon was he, and how did he differ from this Man ? | 
Creighton. He was better ſet, and not quite ſo tall as this Man, and full 
of the Small-Pox ; he was the quarrelſomeſt Boy in the whole Town. 
Mr. Sol. Gen. You ſay he was not quite ſo tall as this Man? 
Creighton, No, he was not quite ſo tall. 

Ar. Sol. Gen. Do you think he might not grow ſince? This was ten 
Years Ge. when he was but fifteen Years old. 

1 _ owper. You knew him at Fifteen ; how long had you known 

im | 


Creighton. From my Infancy, 'till he departed the Town. 

Mr. Cowper. During all that Tme, what Employmont was he in f Tell 
ſome Circumſtances. 

Creighton. | think this Vaughan went to one Mr. Ruffel's School. 

Mr. Cowper. What to do ?---Creighton. To learn to write and read. 

Mr. Cowper. And was he not an Apprentice in that Time! 

Creighton. I cannot tell. 

Mr. * Were you acquainted with him? Creighton. Ves. 

LCF ou lived next Door to him; ſure you muſt be acquainted with 
him! 

Creighton. He was a fighting Boy; for I remember he did once thraſh 
my Coat ſoundly. 

L. C. F. Where do you live now ? 

Creighton, At the Caſile and Falcon in Alderſgate-ftreet. 

J. C. J. What Trade are you ?---Creighton, A Shoemaker. 

Mr. Baron Powis. How long have you lived here ? 

Creighton. This Ten Years. 

Mr. Baron Poris. What did that Thomas Vaughan die of, that you ſay 
was dead before you came away, as it was reported up and down ? 

Creighton, I cannot tell. 

Mr. Cowper. Juſt now you ſaid he went away from Galloway, and it 
was reported there that he was dead ten Years ago; now you ſay you have 
been in England ten Years. 

Creighton, | came into England about ten Years ago. | 

Mr. Cowper. Did you hear it at Galloway before you came away ? 

Creighton. I heard it at Galloway before I came to London ; and there 
are many can teſtify that there was a Report that he was dead. 

Mr. Juſtice Turton. How long was he gone from Galloway before you 
came away? 

Creighton, I cannot ſay to an Hour; I heard he was dead. 

L. C. J. Well, well, he went away from Galloway. 

Mr. Juſtice Turton. Have you not been here twelve Years ? 

Creighton. I think not; I came a little before the Revolution. 

Mr. Juſtice Turton. That is eight Years ago: Jutt now you faid you 
had been here ten Years. 

Mr. Phipps. Call John Kine. (Nhe was ſworn.) John Kine, did you 
know one John Vaughan in Galloway f 

John Kine. Yes, I lived with him. 

Mr. Phipps. What Children had he ?-—7ohn Kine. Four Sons. 

Mr. Phipps. Had he any one of thoſe Sons that was named Thomas ? 

n Kine. Not of thoſe four. 

Ir. Phipps. Had he a Son Thomas ? 
| John Kine, Yes, he had; he died about ten or eleven Years old of the 
Small-Pox. 

Mr. Phipps. You ſay you lived with this Joon Faughan ; look upon the 
Priſoner at the Bar, is bs any of thoſe Sons! 

John Kine. No, Sir, I never ſaw this Man till now. 

Ir. Phipps. How long did you live with him ? 
„n Kine. About eight or nine Years. 

Mr. Phipps. But how long have you been come away from him? 

2 Kine. About ten Years. 

r. Juſtice Turton, How well do theſe two Witneſſes agree together ? 
The other ſaid he died at Fifteen, and was pitted with the Small-Pox; 


Themas, and what became of him? 
Creigh:on. Yes, he had a Son Thomas ; but J underſtood that he went 


ſomewhere into the Country, and there died ; and it was ſpread all about 


the Town. 
I 


this Man ſays he died at Ten, and of the Small-Pox. 
L. C. J. Where do you live now? John Kine. I live in the City. 
L. C. J. How long have you lived there?- Jahn Kine. Twelve Years. 


2. 
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1. 0 How 1 was this Thomas J. han dead before, you came 
ichen ka Kine. Really I cannot be eee, I believe about eight or 


nine Tears. _— i 22 - N.. 2 | 
.J. Did Tea 4 die of the Small- Pox John Kine. Yes. 
0 78 7 Bu? you are ſure of? | | 9 887 


In Kine, I am ſure that was the Diſeaſe he died of. 
. C. 7. You knew him well, I believe! | 
ohn Kine, Yes, my Lord. a 1 K A GE 
C. J. How old was he when be died 2 Kine. About ten Years. 
T. C. F. Where. was he buried ?—Fobn Kine, At Galloway. 
Mr. Juft. Tur ton. Why does not the Officer take Care ? © is 
talking with op. Wick: Can you now reconcile your Evidence ? 
Priſoner's Counſel.) 85 "TR : ih 
(9% ave 2 15 more Witneſſes ?—Mr. Phipps. No, my Lord, 
Mr. Tuſt. Tur ten. What were the Names of all the Sens? 
Kine. The eldeit was John Vaughan, the other William Vaughan, | 
andther Edward Vaughan, and another James Faughan ; that was all that 
alive: rn Ke 
* Whitaker. There is never a Thomas Fanghen among theſe: 
Mr. Cewper. Thomas died up and down in ſeveral Places, | 


here is one 


# 


on the  High-Sear:\. (34) 


« with himſelf, the Examinate took hin on board for Charity, and deſign- 
© edto put the ſaid three Perſons aſhore in England, Being aſked, Whe- 
© ther, he did not put in à Claim for the ſaid Cu/fom-houſe Boat, by Reaſon 
© of her Captain ; Or, Whether the Perſons that took her had any Com- 
* miſſion from him? he the Examinate anſwered, That they that took her, 
* mult anſwer for what they did, and he muſt anſwer for his Actions only. 


Eodem die Capt' 
coram me, 
C. Heages. ; 


L. C. J. Mr. Vaughan, have you any more to ſay ? . 

Tha: Vaughan. It is very hard Circumſtances I am under; if an Engli/h- 
mam was in France, under the Straights that I am here, it would be very 
hard for him to prove himſelf an Englifhman. | 

I. C. J. You have had a very fair Trial, and you ſhall have Juſtice; 
be it for you, or againſt you, . 5 

Thomas Vaughan. I hope your Lordſhip will do me Right. 

. G. J. Gentlemen of the Jury, The Priſoner at the Bar, Thomas 
Vaughan, ſtands indicted for High- Treaſon, for adhering to the King's 
Enemies, viz. That he put himſelf as a Soldier in the Service of the 


Thomas Vaughan,” 


Mr. Phipps. Mr. Rivet, do you know the Sons of that Fobn Vau han f 
Mr. Rivet. He had all theſe Sons, Jabn, William, Thomas, and James. 
He ſpeaks of a Son Edward; I cannot exactly remember whether there 
was ſuch a Son or no; tho” I have a rude Idea of it, but am not certain. 
I knew this Thomas, TI went to School with him, and I ſaw him in the 
Year 1691, about the Surrender of Galioway. 
Furman. Is that Man at the Bar the ſame Thomas Vaughan? 
"rs Rivet. I am poſitive of that. _ 
L. wt 4 You ſaw him at the Surrender of Galloway ? 
Mr. Rivet. I did; it was about that Time. 
Themas Vaughan. I am a Subject of the moſt Chriſtian 8 I de- 
fire, though | ſpeak Engliſh, that I may be examined in French, in a Mat- 
ter that touches me ſo near. And you _ ſee by my Commiſſion, my 
Lord, that I am a Frenchman ; which I deſire may be read. 
L. C. F. We ſhall not trouble you with that. ; 
Th:mas Vaughan. I can ſhew you my Commiſſion, wherein the King, my 
Maſter, declares me to be a Subject of France. | 
Dr. Oldiſb. Mr. Vaughan, 1 think, you need not trouble the Court to 
read the Commiſſion ; the Commiſſion is the ſame as for all other Sub- 
jects of the French King, wherein he is look'd upon as a natural-born 
Bubiect of France; and ſo he owns himſelf upon his Examination before 
the Judge of the Admiralty. | a 1 
L. C. J. Have you any more to ſay? As to the Examination, who 
n 


can prove that ? 
Mr. Cawley. I can prove that, my Lord. (Ar. Cawley was ſworn.) 
L. C. J. Is that Thomas YVaughan's Examination? 


Mr. Cauley. Yes, my Lord, it is ſigned by him, and taken before Sir 
Charles Hedges the 25th of Fuly, 1695. | 
L. C. J. Read it. (Then Mr. Cawley read the Rxamination of T homas 


Vaughan.) | 
The 27th of July, 1695. 


Loyal Clencarty. 


— 


French King, in a Veſſel called the Loyal Clencarty, with divers other Per- 
ſons on board her, that were Subjects to the French King, and Enemies 
to the King of England, with a Deſign to burn the King's, and his Sub- 
zeAs Ships; and for that Purpoſe went in that Ship. That the Priſoner 
was on board the Ship, and with ſuch a Deſign, is proved, without all 
Contradiction, by ſeveral Witneſſes that have been produced; that is, that 
the 'T wo-and-twenty-Oar Barge, which is the ſame called the Loyal Clen- 
carty, lay hovering about the Buoy in the Nore; thoſe Men in the Coventry 
imagined they had ſome Deſign of Miſchief to the Ships, and they made 
after him with the Coventry. It was apprehended by Captain Vaughan and 
his Crew, that the C:ventry would be too hard for them, and ſo they did 
ſubmit, and were taken. And being examined on what Account he came 
on our Coaſts, it is confeſs'd by him, That he came with a Deſign to 
burn our Ships. You may obſerve what Sort of Men were aboard. You 
| have heard it proved to you, that Crittenden, the Marſhal of Dover, enter- 

ed thoſe Perſons taken aboard the French Veſſel, of what Nation, and what 
Quality they were ; and there were about a Dozen of theſe Frenchmen, for 
they were entered as ſuch, Now, for a Subject of England to joiri with 
the King's Enemies, in purſuit of a Deſign to burn or take any of the 
King's, or his Subjects Ships, that is an Adherence to the King's Ene- 
mies. But it appears, not only that Captain Vaughan was in their Com- 
pany but that he was their Commander; which commanding the Veſſel, 
on board which were French Subjects, Enemies of the King and the King- 
dom of England, is High- Treaſon, and the particular F at of Treaſon Br 
which he is indicted. And it appears that he had a Commiſſion from the 
French King to command this Veſlel, the Loyal Clencarty. 

Now the Priſoner having this Commiſſion to be Commander of this 
Veſſel, though they who ſerved under him were not native Frenchmen, but 
other Foreigners, yet their ſubjecting themſelves to him, acting by Vir- 
tue or Colour of that Committion, makes them to be the French King's 
Subjects, during their Continuance in that Service; for gtherwile all 


— 


— 


Officium Domini contra Thomas Vaughan, Caputm' Navicult, The | Prizes, which they ſhould take, would make them to be Pirates; which 
| 


none will pretend to maintain, when they ated by a Commiſſion from a 
Sovereign Prince, that was an Enemy. And if they ſhall cruize upon 


The Examination of Thomas Vaughan, late Commander of the | our Coaſts with a Deſign to take, or deſtroy any of the King's, or his Sub- 


Ship the Loyal Clencarty, aged Twenty-ſix Years, taken before 
the Right Worſhipful Sir Charles Hedges, Kt. Judge of the 
High Court of Admiralty of England. 


e T His Examinate ſaith, That he was born at Martenico within the 
« Dominions of the French King, and is his Subject; but refuſes to 
© anſwer of what Parents he was born: That he came laſt from thence 
bout four Years ago as Commander of a Ship called the Hare, which 
© had been before taken from the Engliſh, and came in her to Nantz in 
© France, and hath ever ſince been in France, or cruiling in French Ships: 
hat he hath been a Commander ever fince he was fixteen Years of 
Age, and hath commanded ſeveral French Privateers, and was Comman- 


© der of a Privateer of St. Mali, called the Granada, of 36 Guns, which | 


| jects Ships, they are Enemies, tho' they were the Subjects of a Prince or 
State in Amity with the King of England. But at this time there is no 
Neceſſity of entring upon this Queſtion, becauſe it is proved that divers, 
who were on board this Veſſel, were Frenchmen ; the joining with whom, 
in Proſecution of ſuch a Deſign, is that Kind of High-Treaſon, of adhe- 
ring to the King's Enemies, So that if Captain Vaughan was a Subject of 
England, he is proved guilty of High- Treaſon, if you believe the Evidence. 
But now it 1s inſiſted on by Mr. Yaughan and his Counſel, that though 

he was exerciſing Hoſlility againſt the King of England, and defignin 
Miſchief to his Subjects; yet, ſays he, I was not a Subject of England, 
| I was born a Subject to the French King. If that be true, then he is not 
guilty of High- IJ reaſon ; he is an Enemy, but not a Traitor: And that 
is the Point you are now to conſider of, whether he be a Subject of Eu- 


© about two Years 15 took the Diamond; and the Examinate was never | gland or France? 


© till now taken. Being aſked, Whether he ever lived in England, or in 
Ireland? he refuſes to anſwer. Being aſked, Whether he knew any 
© thing of the taking and carrying off a Cu/t2m-houſe Boat from the Downs 
to Bulloigne? Or, Whether he was then in London, or did give Direc- 
tions to any Perſons, or knew of her being carried off? he anſwered no- 
thing; but faid, That if any Perſon would prove it 1 him, he was 
preſent to anſwer it: But ſaith, That in France he heard of her being 
brought to Bullaigne; and he the Examinate bought her at Builoigne of 
* the Men that carried her away, and that ſhe coſt him goo and odd 
© Livres, and was then called the Elizabeth and Arne, or Michael and Anne, 
* bur which doth not remember: That he the Examinate ſtill hath the 
* {aid Veſſel at Brllzigne : That he cannot tell the Names of the Perſons | 
* he bought her of, and that took her away, but believes they had a Com- 
* miſfion : That ſomething above three Weeks ago the Examinate went 
* with a Commiſhon from the French King on board a LG pum tions # 
* Oar Barge, called the Loyal Clencarty, then at Bulloigne, as Commander 
thereof; and on Monday laſt was a Fortnight was taken by the Coventry 
* Man of War at the Busy in the Gunfl:et ; and that the Commander of the 
* C:ventry took away this Examinate's Commiffion. Being aſked, Upon 
* what Deſign he came out with the Barge ? replied, That it was not to 
take the Air; That the Barge formerly „ to the Lord Danby, and 

* was taken by a French Privateer about a Year ago; That before he came 

* out, he met with two Engliſb Seamen upon the Court of Guards at Bul- | 
* laigne, who told the Examinate, that they had been taken Priſoners, 

* and the Examinate took them in upon Charity; and afterwards met 

another Engliſhman, who told the Examinate, that he had been taken in 


— 


— —— 


| 


Now as to that, he being taken under ſuch Circumſtances, and ſpeak- 
ing Engliſh, it is reaſonable to be preſumed that he is a Subject of England, 
unleſs he proves the contrary. But then you have heard by ſeveral of the 
Witneſſes, that when he was at firſt taken, he acknowledged himſelf to 
be an Iriſpman; and he did not only acknowledge it to them that aſſiſted 
in apprehending him, but being carried to Dover, when the Marſhal en- 
tered him in his Book as a Priſoner, he entered him not as a Frenchman, 
but he declared at that Time he was an {rifhman; It may be, he did not 
conſider the Conſequence of it ; for the next Day he was carried before 
the Mayor of Dover, and then having conſidered better of it, that it was 
not for his Intereſt to acknowledge himſelf an Iriſhman, he ſaid he was 
born a Subject to the French King, and at Martenico. There were Scotch 
men and Iriſhmen taken at the fame Time; and they were entered as of the 
Nation they belonged to, and ſo were divers entered as Frenchmen. So 
that unleſs he hath given ſufficient Evidence to the contrary, this is ſuf- 
ficient to induce you to believe him an 4;fman born. 

But he has rd to take off this Evidence that hath been given. 
Firſt, he ſays, it was when he was in Drink, that he did confeſs himſelf 
to be an Iriſbman; but when he was ſober, he ſaid he was a Frenchman. 
And beſides that, he calls a Witneſs, whoſe Name is Robert French, to 
give an Account of him. And French ſays, that about fourteen Years ago 
he was at St. Chriflzphers, on French Ground, and he did then fee this Th 
mat Vaughan; he did take him then to be about the Age of Fifteen, He 
ſays he i{tay'd there about four-and-twenty Hours, and that he was in the 
Company of this Vaughan and his Father about five or ſix Houts. He ſays, his 


Land- Service, and believes it was before Fort Kenoque ; and the ſaid 


6 8 ſitting upon a Stone at Bulligne, and not knowing what to do 
OL. Vs ; 


Father told him at that Time, that this young Man, who was then about: 
fifteen Years of Age, was born at Hartenico. He ſays farther, that his Fa- 


ther did recommend this San to him to be a Sea-faring Man, being the Em- 


ployment 
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ployment he intended him for j and he is ſure this is the Man. This No- 
vert French was aſk'd, whether he ever ſaw this Vaughan from the Tithe he 
firſt ſaw him at St. Chriftophers until this Time: He ſays he never ſaw him 
ſince that Time, till about two Months ago. He gives you this Abeount 
how he came to meet with him: He ſays he came to Town; and being a 
charitable Many he uſed to viſit the Priſons; and he came to Newgate to 
one Noland ; and there he ſaw Captain Vaughan ; and though he had not 
ſeen him for fourteen Years before, yet he knew him agaihz and is poſitive 
that he is the ſame Perſon. 4 | 

Another ſwears he' knew the Priſoner about five Years, ind he was re- 
puted a Frenchman. ' pit , Nd a | 

There has been another Witneſs produced, which is that Daſcine, who 
came up as a Frenchman, and talked French, pretending he could not fpeak 
Engliſh; but on Examination it was diſcovered that he had an Employment 
in England, and was a Bailiff's Follower ; and it appears he can ſpeak Eng- 
liſh very well ; and notwithſtanding his Pretence, 4 his Evidence in 
Engliſh. And he tells you, That he, about the Year 1069, did go to St. 
Chriſtophers, and afterwards to Martenico ; and there he went to one Mil- 
liams, who had a Friend whoſe Name was Vaughan, at whoſe Houſe there 
was a Chriſtening to be of his Son, to whom Williams was to be Godfather 3 
and this Witneſs was carried thither, and the Child was chriſten d T homas. 
He tells you he went over again to St. Chri/tophers, and to Martenico, in the 
Year 1677, and that then he enquired for this Child, and did fee him. 
Then he ſays, after that he went over again to St. Chriſtephers, and to Mar- 
tenico about thirteen Years ago, and then ſaw him again; and, I think, never 
faw him ſince until very lately; and this Priſoner, he undertakes to tell 
you, is the very Perſon. Few 1 | 

But then one Harvey tells you he ſaw him in France, in the Year 1693, 
and there he was taken to be a Frenchman, and he lived with a Woman 


_—_— 


that ſold Silk, that ſaid he was her Nephew, her Siſter's Son; and that 


he was born at Martenico. This is the Evidence he gives you to induce 
you to believe he is a Frenchman, . d 

Now, in the firſt Place, before I open the Evidence in Anſwer to it, I de- 

fire you to obſerve the Weight and Import of this Evidence that hath been 

roduced by the Priſoner. F irſt, for this French, that ſays he ſaw Captain 
— fourteen Years ago, when he was about fifteen Years of Age; he 
had no former Acquaintance with him; ſtay'd in his Company but fix 
Hours; and came away within four-and-twenty Hours after his Arrival; 
and never ſaw him again in fourteen Years : It is a ſtrange Thing that he 
ſhould know him again ſo well as to be poſitive that he is the ſame Perſon ; 
for in fourteen Years there is a great Alteration in a Man: For a Man that 
has known one at the Age of fifteen, and not ſeen him in fourteen Years af- 
ter, though before he was very well acquainted with him, cannot fo 
eafily know him again. But however he is poſitive, upon his Oath, that 
he is the ſame Perſon that he ſaw at Martenico. : 

Then as for 2 you may conſider him, that he ſhould take Notice of 
a little Child that he ſaw chriſten'd ſeveral Years before; and that he ſhould 
now temember him when he had not ſeen him in thirteen Years; ſure he | 
had a great Liking to this Child, that when he went to Martenico, _— 
Years after, he ſhould be fo inquiſitive after him: I muſt leave theſe 
Things to you to conſider of : That he might have an Aunt in France, 
that is very poſſible too, 

But now conſider how this Evidence hath been endeavoured to beanſwer- 
ed: Iwo Witneſſes have been produced to contradict that which they have 
ſworn. The firſt is David Creagh, who tells you he has known the Pri- 
ſoner for two Years ; and ſays he was always reputed to be an Iriſhman, and 
born in Galloway: He has often diſcourſed with him about his Country, 
and he told him that he was an Jriſpman, and born at Galloway. Then you 
hear what a Letter is produced, writ to Creagh,when he was to come, upon 
his Trial; he mentions what his Defence was, and that it was impoſſible 
that any could do him any harm but he and two more. Creagh ſwears it is 
his Hand ; that he hath ſeen him write, and he believes it is his Hand. 

Then there is a Gentleman, Mr. Rivet, that came here by chance, who | 
is a Galloway Man ; he faith he knew the Priſoner's Father, who was re- | 
puted to come thither about the Time of the Rebellion in Ireland, in 1641, 
and lived at Galloway ; and that this Priſoner, Mr. Vaughan, was his Son, 
and he knew him of a Child ; was well acquainted with him ; liv'd hard by 
him; remembers him an Apprentice in Galloway, and tells you to whom; 
and ſays he is ſure this is the very Man; and that he ſaw the Priſoner in 
1691, about the Time and the Reduction of Galloway ; and he is conhdent 
that the Priſoner is the Son of Jobn Vaughan, at Galloway ; and he gives you 
a particular Account of him and his Family, viz. of the Reputation and 
Manner of living of his Father; and what other Brothers he had: So that 
there is no Objection againſt his Credit; and it is hard to believe, ſince 
he is ſo poſitive and circumſtantial, that he can be miſtaken, ; 

But the Priſoner and his Counſel have endeavour'd to anſwer all this 
Evidence ; and firſt they have called Creagh's Brother to prove that he is an | 
ill Man; for that he came into this Town where his Brother lives, who 
ſubſiſted him and took him him into his Houſe ; and one Day, when he 
and his Wife went abroad, he made bold with ſome of his Money; but 
they thought the Maid had it, and he charg'd her with it; but to his Sa- 
tisfation, it did afterwards . that David had it. 


Then there is another, Chriſtopher Heyden, Chriftopher Creagh's Servant, 
who ſays, he heard D. Creagh ſay he was forc'd to be an Evidence againſt | 
Vaughan to ſave himſelf ; and that he uſed to threaten his Brother, that if 
he would not give him more Money, he would ſwear againſt him. Bryan 
ſaith much to the ſame purpoſe. Theſe are produced to take off the Cre- 
dit of D. Creagh's Teſtimony. : 

But then, Gentlemen, as to the Place of the Priſoner's Birth two other 
Witneſſes are produc'd to give you Satisfaction that this Captain Vaughan 
was not the Son of that Mr. Va»ghan of Galloway whoſe Evidence I will 
open to you, and then you will ſee how coherent they are in their Teſtimony. 
The firſt is Creighton, a Shoemaker ; he ſays he knew Thomas Vaughan, 
the Son of John . of Galloway, about ten Years ſince; he was a 
Galloway Man bred, and lived the next Door to John Vaughan that had a 
Son Thomas. He ſays he has been here about ten Years in England. He 
fays he thinks that Thomas Vau)han, the Son of John Vaughan, was about 


— 


Vaughan was disfigured wich the Small- Bü; he tetembered bim well? 


| be hal Reaſor! for it, for Ke once baited hitn ſoundly ; and that he went 


away from Galloway when he. was about fifteen. Years of Age, and was re- 
ported to be dead; and if it were (6, this Priſonef cannot be the Perſon. 
The other Witneſs is as, poſitive as Creighton ; for he ſaĩth, he knew 
this " ng Vaughan of Galloway, and his Son Thomas ; and that Thomas 
| Vaughan, Son of John Vaughan, died abvut ten Years ſince of the Small- 
pox. So that they have found two Thomas Faughans : One tells you of 
one that was fifteen Years' old, and was disfigur'd with the Swall-jec; 
and the other tells you of Themas Vaughan, who died of the Small-pox 
when he was ten Years of Age, | | 
Lou are therefore to conſider the Evidence ori both Sides. The Queſ- 
tion principally is, Whether the Priſoner be a Subject of the King of 
England. If you are fatisfied that he is not an Engliſh Subject, but a 
Frenchman, then he is not guilty of this High-Treafon ; but if you are 
ſatisfied, by the Series of the whole Evidence, that he is an Iriſman, 
and that he had a Commiſſion from the French King, and that he cruized 
upon our Engliſh Coaſts, in company with the King's Enemies, with a 
Deſign to take, burn, or deſtroy any of the King's or his Subjects Ships, 
you are to find him guilty of the High-Treaſon whereof he ſtands in- 
dicted ; otherwiſe you are to acquit him. 
(Which was 42. 


Cl. of Arr. Swear an Officer to keep the Juty. 
(After a ſhort Stay, the Fury returned into Court, and gave in their Verdict. 

Cl. of Arr. Gentlemen, anſwer to your Names. E. Leeds. 

Mr. Leed?. Here. | 

Cryer. Vous Avez, and ſo of the reſt, 

2 of a_ Gentlemen, ate you all agreed of your Verdict? 

ury, Yes. | 
Cl. of Arr. Who fhall ſay for you? 
UI Av.” Thema vnde, bg Hand. (ie be 
F Arr. oma: „ hold th and. ö did. 
Look ft the Priſoner. "How a he guilty of 2 Hich-Tres! 
ſon whereof he ſtands indicted, or not guilty ? 

Foreman. Guilty. 

Cl. of Arr. What Goods or Chattels, Lands or Tenements had he at 
the Time of the Treaſon committed? 

Foreman. None to our Knowledge. 

HY Arr. Then hearken to your Verdict as the Court hath recorded 
it: You ſay that Themas Vaughan is guilty of the High-Treaſon whereof 
he ſtands indiCted ; but that he had no Goods or Chattels, Lands or Tene- 
ments at the Time of the High-Treaſon committed, or at any Time 
ſince, to N Knowledge; and ſo you ſay all. 

ury. Yes. 

he. Vaughan. My Lord, let me beg one Favour, that I may be uſed 
like a Gentleman ; that I may be ſent to a Chamber, and not to a Dun- 
geon ; and that my Friends may come to me. 

L. C. 5 Capt. Vaughan, they ſay you once made an Eſape, and there- 
fore the Keeper muſt keep with Humanity, but with all Security. 

Tho. 1 I defire I may be kept like a Chriſtian, 

L. C. J. The Keeper muſt do his Duty. 

Cl. of Arr. Thomas 2 hold up thy Hand. (ich be did.) Thou 
ſtandeſt convicted of High-Treaſon againſt our Sovereign Lord the King; 
What haſt thou to ſay for thyſelf why Judgment ſhall not paſs againſt 
thee to die according to the Law ? 

The. Vaughan. I am altogether a Stranger to the Law, my Lord; I 
refer myſelf to my Counſel, 

L. C. J. Well, then you refer yourſelf to your Counſel. You have had 
a fair Trial, and have no Reaſon to complain of it: If your Counſel 
have any thing to ſay in Arreſt of Judgment, they ſhall be keard. 

Mr. Phipps. My Lord, the Indictment has two Sorts of Treaſon laid 
in it; the one for adhering to the King's Enemies, the other levying of 
War; and with Submiſſion, I take it, that the firſt is not well laid; for it 
ſays that the Priſoner did adhere to the King's Enemies, but ſays not againſt 
the King. Now every Body knows that the French King is in War, not 
only with England, but Holland and Spain, and the Emperor: But if 


a Man join with the French againſt any of them, he adheres to the King's 


Enemies; and yet it cannot be ſaid to be againſt the King; therefore 
they ought to have Jaid it, that he did adhere to the King's Enemies contra 
Dominum Regem ; it muſt be aiding and comforting them againſt the King 
that makes the Treaſon. 

L. C. J. It does ſay fo. 

Mr. Phipps. No, my Lord; it only ſays that Captain Vaughan did ad- 
here to, the King's Enemies, and does not ſay it was | the King; 
and if that be Treaſon, is what we deſire to know. 

L. C. F. If he adhere to the King's Enemies, it muſt be againſt the 
King, though he aſſiſt them only againſt the King's Allies; for thereby 
the King's Enemies may be more encouraged and enabled to do Miſchief 
or Damage to the King. Suppoſe you aſſiſt the French King againſt 
the King of Spain, that is now in Alliance and League with the King 
of England, and the French in actual Enmity ; that is to adhere to the 
King's Enemies againſt the King. | 

r. Phipps. Would that be I reaſon, my Lord? 

L. C. 7. Yes, certainly; though that is not a Point in this Caſe, 
and ſo not neceſſary to be An now; for the Act of Parliament of 
25 of E. III. defines Treaſon in adhering to the King's Enemies, and 
expreſſes the Overt-Act in giving them Kid or Comfort; it is ſufficient 
to alledge the Treaſon in the Words of the Statute, adhering to the 
King's Enemies. An Overt-Act alledged, ſhews it to be againſt the 
King; and in purſuance of that Adherence, he did fo and ſo: He was 4 
Captain and Soldier in the Ship ; did join with the King's Enemies, &c. 
with a Deſign to deſtroy the King's and his Subjects Ships; ſurely that 
is moſt manifeſtly an Adherence to the King's Enemies againſt the King, 

Mr. Phipps. The Overt-AR, if it were alledged ſufficiently, would not 
help it; for if there can be an adhering to the King's Enemies, that is not 


1 reaſon; they ought to alledge ſuch adhering as is Treaſon ; and if the 
Treaſon itſelf is not well alledged, the Overt-A& will not help it. 
Z. C. J. There is an Overt-Act to ſhew it to be againſt the King. It 


the Age of fiſteen Years; but that this Priſoner is not he; for that Thomas is ſaid all along, he being in this Veſſel Clencarty, cum di ver ſis an 
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Mr. Phipps. But then that Overt- Act is not well alledged] for tis ſaid 
only he went a-cruiſing; whereas they ought to have alledged that he did 

. commit ſorge Acts of Hoſtility, and attempted to take ſome of the King's 
Ships; for cruiſing alone cannot be an Overt- Act; for he 115 doe cruiſing 
0 ſecure the French Merchant-Ships from being taken, or for many other 
Purpoſes, which will not be an Overt-Act of Treaſon. ; 
L. C. J. I beg your Pardon. Suppoſe the French King, with Forces, 


_ ould come to Dunkirk with a Deſign to invade England; if any one 


ſhould fend him Victuals, or give him Intelligence, or by any other Way 
contribute to their Aſſiſtance, it would be High-Treaſon in adhering to 
the King's Enemies. Fee "IE | 
Mr. Phipps. If the French King had defign'd an Invaſion upon Eng- 
land, and Captain Faughan had aſſiſted iti his Veſſel in forwarding the In- 
vaſion, it would have been Treaſon ; bit here is nothing mentioned but 
Cruiſing. 
L..C. F. Cruiſing about the Coaſts of England with a Deſign to deſtroy 
the King's Ships. | | 
Mr. Phip s. That Deſign ought to be made appear by ſome Act of 
Hoſtility; Grin the Caſe of Burton and Bradſhaw, and others, which my 
Lord Cote cites, the agreeing to riſe and pull down Incloſures, and meet- 
ing and providing Arms for that Purpoſe, is agreed not to be "__ of 
ar ; and they were indicted for conſpiring to levy War, upon the Sta- 
tute of Queen Elizabeth. And in this Caſe, here being only a Con- 
eng and nothing attempted, it can be no more "Treaſon than it was in 
at Caſe. . | 
2 L. C. F. When Men form themſelves into a Body, and march Rank 
and File with Weapons Offenſive and Defenſive, this is levying of War 
with open Force, if the Deſign be publick. Do you think when a Ship is 
armed with Guns, &c. doth appear on the Coaſt, — an Opportu- 
nity to burn the King's Ships in the Harbour; and their Deſign be known, 
2 goes to them, and aids and aſſiſts them, that this is not an ad- 
nering td the King's Enemies? Here are two Indictments, one for levying 
War, and the other for adhering to the King's Enemies; but the adhering 
to the King's Enemies is principally inſiſted on; and there muſt be an 


actual War proved upon the Perſon indicted in the one, yet need not be 


in the other Caſe. 
Mr. Phipps. I he ſame certainly is neceſſary in one as well as the other; 
for barely adhering to the King's Enemies is not "Treaſon ; but there muſt 
de an actual aiding and comforting them; and a mere Intention to affiſt 
the King's Enemies, is not an Adherence within the Statute of 25 Ed. III. 
L. C. J. If there be not High- Treaſon in the Act alledged ; that is, if 


it do not make out an Adherence to the King's Enemies, then your Ob- 


jection would hold good. : 

Mr. Phipps. The going to cruize, my Lord, does not make out an 
Adherence to the King's Enemies; for his Cruiſing 1 be for other 
Purpoſes as well as to take the King's Ships; and your Lordſhip will in- 
tend the beſt in favour of Life. 

Mr. Whitaker. To burn the King's Ships. | 

L. C. J. D. The Indictment is laid for adhering to, and comfort- 
ing and aiding the King's Enemies. You would take that to be capable 
to be conſtrued adhering to the King's Enemies in other Reſpects; but I 
take it to be a reaſonable Conſtruction. of the Indictment, to be adhering 
to the King's Enemies in their Enmity. What is the Duty of every Sub- 
je& ? It is to fight with, ſubdue, and weaken the King's Enemies: And 
contrary to this, if he confederate with, and ſtrengthen the King's Ene- 
mies, he expreſly contradicts this Duty of his Allegiance, and is guilty of 
this T'reaſon of adhering to them. But then you ſay here is no aiding, 
unleſs there were ſomething done, ſome Act of Hoſtility. Now here is 

oing aboard with an Intention to do ſuch Acts; and is not that com- 
orting and aiding ? Certainly it is. Is not the French King comforted 
and aided, when he has got ſo many Eng/ih Subjects to go a-cruiſing 


upon our Ships ? Suppoſe thay man his whole Fleet, or a conſiderable | 


Part of it; is not that aiding ? If they go and enter themſelves into a Re- 
giment, liſt themſelves and march, though they do not come to a Battle; 
this is helping and ira, => ; ſuch Things give the Enemy Heart and 
Courage to go on with the War; or elſe, it may be, the French King 
would come to good Terms of Peace. It is certainly aiding and com- 
forting of them to go and accept a Commiſſion, and enter into their Ships 
of War, and liſt themſelves, and go out in order to deſtroy their Fellow- 
Subjects, and ruin the King's Ships; theſe are Actings of an hoſtile 
Nature. And if this be not adhering, &c. it may as well be ſaid, That 
if the ſame Perſons had made an Attack upon our Ships, and miſcarried in 
it, that had not been ſo neither; becauſe that in an unproſperous Attempt 
there is nothing done that gives Aid or Comfort to the Enemy. And after 
this kind of Reaſoning, they will not be guilty, *till they have Succeſs ; 
and if they have Succeſs enough, it will be too late to queſtion them. 

Mr. Phipps. Intending to by War is not Treaſon, unleſs a War be 
actually levied. 

L C. J. Treby. Is it not actually levying of War, if they actually pro- 
vide Arms, and levy Men, and in a warlike manner ſet out and cruize, 
and come with a Defign to deſtroy our Ships? 

Mr. Phipps. It would not be an actual levying of War, unleſs they com- 
mit ſome Act of Hoſtility. 

L. C. J. Yes, indeed, the going on board, and being in a Poſture to 
attack the King's Ships. As to the Fault you find with the Indictment, 
there is a Fault, but not in Point of Law; they might have laid it more 
generally, ſo as to have given more Evidence. 

Mr, 3 Powis, However, it is well enough. But for you to ſay, be- 
cauſe they did not actually fight, it is not a levying War; it is not plain 
what they did intend. That they came with that Intention, that they 
came in that Poſture, that they came armed, and had Guns and Blun- 
derbuſſes, and ſurrounded the Ship twice; they came with an armed 
Force ; that is a ſtrong Evidence of the Deſign. 

L. C. F. You would make no Act to be aiding and aſſiſting, but fighting. 

Mr. Phipps. Then next I am in your Lordſhip's Judgment, whether 
the Statute of 28 of Hen VIII. by which Captain Vaughan is tried, is in 
Force, and be not repealed by the firit and ſecond of Philip and Mary, 


which ſaith, That all Trials, in Cafes of Treaſon, ſhall be at the Com- 
mon Law. Now by the Common Law, before the Statute 28 Hen. VIII. 
I 


on the High-Seas. 


Treaſon done upon the Sea was tried before the Admiral, or his Lieute- 


(38) 


nant; and my Lord Coke, in the 12 Rep. in the Caſe of the Admiralty, 


{ faith, the Juriſdiction of the Admiralty is by the Common Law. By the 


Statute 33 Hen. VIII. Treaſon confeſſed before three of the Privy-Coun- 
eil might be tried in a foreign County, but that Statute is repealed by the 
Statute 1 and 2 of Philip and Mary; for by the Statute 33 Hen. VIII. c. 
4+ Treaſon committed in Walis, might be tried in what County the King 
would affign ; but ſince the Statute of Philip and Mary, it muſt be in the 
proper County ; ſo that we are in your Lordſhip's Jud ment, whether 
the Statute of 28 Hen. VIII. be in Force; and whether, To the Statute 
of 1 and 2 Philip and Mary, T reaſons done upon the Sea, ought not to be 
tried before the Admirals, or anciently at the Common Law ? 

L. C. J. This is Treaſon by the Cn Law, and the Trial is by 
the Method of the Common Law. 

Mr. Phipps. Tis true that my Lord Coke, and other Authorities ſay, 
that the Statute 35 Hen. VIII. for trying Treaſons committed beyond 
Sea, is not repealed by the Statute of 1 and 2 Philip and Mary ; but they 
do not ſay that this Statute is not repealed by the Statute of Philip and 
Mary; and the Books being ſilent in this, is the Reaſon why I propoſe 
this Queſtion for your Lordſhip's JI 

L. C. J. It is no more a Queſtion than the Trials of foreign Treaſon, 
and then the Determination of the Trials upon the 35th determines the 
Queſtion upon this. 

Dr. Oldih. We muſt have two Witneſſes by the Rules of the Civil 
Law; an extrajudicial Saying of a Party may be retracted by them at any 
Time, that is the Civil Law, and fo there can be but one Witneſs, 

L. C. J. That is not the Law of England. 


Dr. Olaiſb. I do humbly conceive that the Civil Law is not taken away 


in this Caſe ; for though the Statute preſcribes the Form of Proceedings 
according to the Rules of the Comman Law, yet as to the Crimes and 
Proofs, the Civil Law is ſtill in Force; and then the Part may retract 
his Confeſſion in Judgment, much more any extrajudicial Saying. 

Mr. IWhitaker. You are'arraigning the Verdict. 

L. Gp That you ſhould have taken Notice of before the Verdict was 
given. But we think there is no Danger in hearing this Objection, be- 
cauſe it is ſo eaſily anſwered. How many Witneſſes were to the Confeſſion ? 

Sir Charles Hedges. We are not in a Court that proceeds according to 
the ſtrict Rules of the Civil Law; but if we were, that Law is not ſo ab- 
ſurd as to allow that a Party may retract his Confeſſion at any Time, ſo as 
to make it have no Effect. 

Dr. Oldiſh. There muſt be two Witneſſes at any Time. 

Sir Charles Hedges. So there are here to the Confeſſion ; but you miſ- 
take, if you think that every Particular is to be proved ſtrictly as the Civil 
Law requires; for the End of the Statute which directs the n of 
this Court, was to ſacilitate the Method of making Proofs, that being 
found difficult by the Courſe of the Civil Law; and therefore was that 
Statute made, as plainly appears by the Preamble thereof. 

Dr. Oldiſb. There is a new Statute that revives that Statute again, and 
that requires two Witneſſes; whereby it is reduced to the Rules of the 
Civil Law again. 

L. C. 7. Two Witneſſes there muſt be; but then conſider it is not ne- 
— to have two to every individual Overt-Act: For ſuppoſe there be 
two Overt-Acts laid in the Indictments, for one Species of 'I reaſon, com- 
paſſing and imagining the Death of the King; if there be one Witneſs 
that he bought a Dagger, and ſaid he would kill the King, and he is 
ſeen, it may be, going to the King's Bed-Chamber with the Dagger; 
another Witneſs — he ſaid he would kill the King with a Piſtol, and 
bought a Piſtol, and he ſtood waiting to kill the King as he came by; 
that is another Overt-Act of the ſame Treaſon. If one Witneſs prove one, 
and another Witneſs prove the other, that is ſufficient Proof with us. 

Dr. Olaiſp. It is another Queſtion, Whether he be a Subject ? 

L. C. 7. That is not an Overt-Act; if there be one Witneſs to that, 
it is jw, there needs. not two Witneſſes to prove him a Subject; but 
upon the Trial there were above two Witneſſes to prove it; that was 
Crittenden the Marſhal of Dover, Creagh, and Rivet. 
as the Doctrine of the Civil Law, it is not univerſall 
Countries; it is received in ſeveral Countries as they 
and not as obligatory in itſelf, 

Dr. Oldiþh. To in all Places, as to Proof; for 'tis the Law of God 
and Nations, ex Ore duorum, vel trium, &c. and one Witneſs is no 
Witneſs. 

Sir Charles Hedges. Two Witneſſes may be neceſſary to convict a Man 
of any capital Crime, but then it doth follow that there muſt be two Wit- 
neſſes to prove every particular Fact and Circumſtance. In this Point, 
touching the Place of the Nativity of Thomas Vaughan, was there not ſuffi- 
cient in his own Confeſſion, together with the other Proofs on the King's 
behalf, to throw the Burden of Proof upon the Priſoner ? You yourſelves 
ſeem to have been of that Opinion; you undertook to prove it, and 'tis 
you that have failed in that Particular. 

L. C. J. Our Trials by Juries are of ſuch Conſideration in our Law, 
that we allow their Determination to be the beſt, and moſt adv antageous 
to the Subject; and therefore leſs Evidence is required than by the Civil 
Law. So ſaid Forteſcue in his Commendation of the Laws of England. 

Dr. Old iſb. Becauſe the Jury are the Witneſſes in Reality, according 
to the Laws of England, being preſumed to be ex vicinets; but when it is 
| on the high and open Seas, they are not then preſumed to be ex vicineto, 

and ſo muſt be inſtructed according to the Rules of the Civil Law 
by Witneſſes, 

Mr. Baron Powis. This is not a Trial by the Civil Law ; for that 
Statute was made to avoid the Niceties of your Law. 

Mr. J. Eyre. He is tried with like T vides, as in other Caſesof High- 
Treaſon. 

Dr. Oldih. No, the late Act requires two Witneſſes. 

Cl. of Ar. Make Proclamation of Silence. 

Cryer. All manner of Perſons are commanded to keep Silence, white 
Judgment is giving, upon Pain of Impriſonment. 


W 


I muſt tell you, 
received in all 
nd it convenient, 


— 


And then Judgment was given, according as the Law directs in Caſes 
of High-Traaſen, 
The 


\ 
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18 
ville, Commander of the King's Orders, Governor and Lieutenant- 
General for his Majeſty in the Province of B- 
of France: To all thoſe who ſhall ſee theſe preſent Letters, Greeting. 


'© The King having declared War againſt his'Catholick Majety> the Fa- 


© yourers of the | of the Crowns of England and 
+ Scotland, and. the Eftates of the United Provincts, for the Reaſons con- 
* tained in the Declarations publiſhed by his Majeſty throughout che Ex- 
© tent of his Kingdom, Countries; Lands, and Lordſhips under his Obedi- 
* ence; and his Majeſty having commanded us to take care that the faid 
© Declaration be obervid, in What doth depend upon the Power and Au- 
0 * which his Majeſty hath been pleaſed to cominit to dur ſaid Char 
© of Admiral; We have, according to the expreſs Orders of his 110 


Majeſty, given Leave, Power and Permiſſion to Thomas Vaughan, living 
© at Bulloigne, to arm and ſet forth in warlike Manner a Bark, called The 


© Loyal Clencarty, of the Burthen of Ten Tons, or thereabouts, which is 
Lat preſent in the Port of Bulloigne, with ſuch Number of Men, Cannons, 


© Bullets, Powder, Shot, and other Ammunitions of War, and Proviſions | 


© which are neceſſary to ſet her out to Sea, in a Condition to fail and 
© cruize upon the Fiidees, and others without Commiſſion, as alſo upon 
© the Subjects of his Catholick Majeſty, the E/tates of the United Provinces, 
© the Favourers of the 
© and Scotland, and other Enemies of this Eſtate, in what Places ſoever he 
© can meet them, whether it be upon the Coaſts of their Country, in their 


Ports, or Rivers; alſo upon their Shores, or Places where the ſaid Cap- 


* tain Thomas Vaughan ſhall think fit to land to annoy the ſaid Enemies; 
* and there to make uſe of all the Means and Arts permitted and uſed by 
© the Laws of War, to take them and bring them Prifoners, with their 
© Ships, Arms, and other Things in their Poſſeſſion. 

Provided the ſaid Vaughan ſhall keep, and cauſe thoſe of his Crew to 
© keep the Maritime Orders, and that he ſhall carry, during his Voyage, 
© the Flag and Enſign of the King's Arms, ind'ef Ours, and cauſe the 
© preſent Commiſſion to be regiſtred in the Regiſtry of the neareſt Admi- 
* ra]ty where he ſhall be equipped, and leave there a Roll ſigned and certi- 
© fied by him, containing the Names and Sirnames, the Births and Reſi- 
© dence of his Crew; and make his Return to the ſaid Place, or ſome 


© other Port of France, and make his Report before the Officers of the Ad- 


* miralty, and no others, of what ſhall have happened during his Voyage, 


and give us Advice thereof, and ſend his ſaid Report to the Secretary- | 


itany, Peer and Admiral 


of the Crowns of England 


163. Proceedings agataft Sir J. Fenwick. Bar. 


| * * Ie Repy 
Lu ALEXANDER of Boirbon, Eatl of Toulouſe, Pute of An- 
| 


| Six Hundred Ninety-five. 


oY 


W. It. (46) 
ge of the Mating. with the Papers juffifying the ſame, that we may 


| © give ſuch Orders thereupon as may be nece , ka 60 
Ah we pray any reguite all Kings, Princes, Potentates Sovereigas, 
licks, 


© whom it Mall appertaih; to give. to the ſaid Vaughan all Favour, Aid. 
© Affiſtance and Succour in their Ports, with his ſaid Veſſel, Compan 3 
Prises; which he ſhall take during his Vo without doing, or ſuffer- 
© ing to be dene to him any Trouble or Hindrance ; offering to do the 
| © like hen we ſhall be by them thereunto required. | | 
And we do command and require all Marine Officers, and others to 
© whom it ſhall appertainz to let him ſafely and Freely paſs with his ſaid 
< Veſſel; Arms and Company, and the Prizes which he ſhall take, without 
doing, or ſuffering to be done to him any Trouble of Hindrance ; but an 
'© the contrary, to give him all Succour and Afiſtance that ſhall be neceſ- 
0 — 2 — Preſents to be of no Force after one Year; from the Day 
© of the Date hereof; :; N * 5 
© In Witneſs whereof We have ſigned theſe Preſents, and cauſed them 
© to be ſealed with the Seal of our Arms, and counter- ſi ol oy the Secre- 


* tary-General of the Marine, at Verſailles, the Tenth Day of the Month 
* of Fuly, One Thouſand Six Hundred Ninety-five.” 
L. S. 


By my Lord de Vallencour. 


| The preſent Commiſſion e in the Regiſtry of the Admiralty 
of Bulloigne, after having been ſeen by us James Abbot de la Cocherine, 
the King's Counſellor, deputed to the Intendency of Bullaigne, exerciſin 
the Charge of Lieutenant-General of the Admiralty, in the Preſence o 
the King's Proctor, at the Requeſt of the faid Captain Yaughen, bei 
preſent, whom we have permitted to ſail and cruiſe upon the Enemies o 
the Eſtate. Done at Bulloigne the Fourteenth of Fuly, One Thouſand 


Maginon. 
Verfionem hanc Anglicanam in omnibus, cum ſus Originali Gallio 


convenire teſtor, 
Wilhelmus Rocke, Notar. Publ, 


He was afterwards executed according to his Sentence. 


r 


CLXIII. Proceedings in Parliament againſt Sir Joux Fenwics, Bar. upon a Bill of Attainder for 
High-Treaſon, November, &c. 1696. 8 WILL. III. 


Proceedings in the Houſe of Commons. 


Jencris 6 Die Novembris, 1696. 


Dmiral Ru/el acquainted the Houſe of Commons, that his Majeſty 

had given Leave to lay before the Houſe ſeveral Papers in the Nature 

of Informations of wir Joon Fenwick, in which he and ſeveral other Perſons 

of Quality were named; and deſired that they might be brought up to the 

Table, and read ; and that he might have an Opportunity to juſtify him- 

ſelf, or if he did not, that he might fall under the Cenſure of the Houſe. 

And Mr. Secretary Trumbal being preſent, did ſay, That he had his Ma- 

jeſty's Leave to * thoſe Papers before the Houſe ; and if the Houſe 
pleaſed, he would bring them up to the Table. 

And accordingly (the Houſe ſhewing a general Inclination for it) they 
were brought up to the Table and read (being the Account he gave of the 
laſt Plot under his own Hand ; and his Examination taken by Mr. Vernon, 
afterwards upon his Trial produced); and after the ſame was read, the 
Houſe ordered, That Sir 7% Fenwick ſhould be brought immediately 
before them ; and that no Perſon ſhould in the mean time ſpeak with him, 
or give or receive any Paper from him. And the Houſe further order'd, 
That the Lord Cutts, Sir Henry Hobart, and Mr. Norris, three of their 
Members, ſhould ſee their Order executed. 

And in the mean time adjourned to the Afternoon. 

About Five a-Clock in the Afternoon Sir John Fenwick was brought 
with a ſtrong Guard (which the Lord Cutts had taken care for) to the 
Houſe ; and being brought to the Bar, Mr. Speaker ſpake to him thus: 

Mr. Speaker. Sir Jobn Fenwick, the Houſe underſtand that you have 
ſhew'd ſome Inclinations to make a Diſcovery of the Deſigns and Prac- 
tices of the Enemies of the Government ; you have now an Opportunity 
todo it; and the Houſe require it from you, that you make a full and 
ample Diſcovery of all you know of that Matter. 

Sir John Fenwick. Mr. Speater, I ſuppoſe the Houſe is not ignorant of 
my Circumſtances. I am indicted of High- Treaſon, and have been ar- 
raigned : What I have done to ſerve the King and Nation his Majeſty 
knows; it hath been communicated to him by his Privy-Council. I do 
not know but what I ſay may hurt mylelf; and therefore I defire that [ 
may have ſome Security for myſelf, and I am willing to tell the full of all 


I know. 


— — 


Mr. Speaker. Sir, if you pleaſe to withdraw for the preſent, the Houfe 
will ſend you their Pleaſure. 


[ Sir John Fenwick withdrew. Was cal din again. J 


Mr. Speaker. Sir Fohn Fenwick, ſince you withdrew, 
the Houſe have conſider'd of what you ſaid at the Bar. 
They do not think what you ſaid is an Anſwer to what they 
require; they do expect a full and candid Confeſſion from you of what 

ou know ; and they think that the beſt Way for you to obtain the 
avour of the Houſe is to deal ingenuouſly with them. 

Sir Jahn Fenwick. Sir, I am in the Hands of the Law, and I would not 
do any thing that his Majeſty might be angry with me ; for I do not know 
it is with his Majeſty's Conſent : I have acquainted him fully with all I 
know of the Matter; this is all the Account I can give you at this Time. 
'Tis a dangerous Point that I am under; I know not but I may come to 
my Trial in a few Days ; and what I may ſay may rife up againſt me in a 
Court of Judicature : I humbly propoſe it to the Houſe, if they do not 
think it a hard Caſe for me to make any Confeſſion here, when his Majeſty 
hath all that I know. TI ſhall be very ready to do what this honourable 
Houſe pleaſes to command me; vic defire this Houſe will conſider my 


* Paul Foley, 


Circumſtances : I would not offend the Kiag, nor offend this Houſe. 
Thereupon Mr. Speaker again ſpake to him to withdraw. And bein 
withdrawn, the Houſe debated, whether they ſhould ating him with 
their having thoſe Papers of Information. But they did not think fir to 
do it for this Reaſon, becauſe they thought thoſe Papers were a Contri- 
vance, and made by others for him ; and that the beſt Way to the 
Truth out of him, would be for him to tell his own Story. Beſides, if 
the Houſe ſhould let him know they had thoſe Papers, he would only refer 
to thoſe Papers, as he had lately done, when he was examined by the 

King and Council. 

Poss alſo debated, whether there ſhould be any threatening Words uſed 
towards him; but they thought that not proper; for his Confeſſion ought 
to be free and natural. It was alſo debated, whether they ſhould take no- 
tice of his Majefty's Conſent ; but that was not thought fit, bzing thought 
derogatory to the Privileges of the Houſe. So the Houſe ordered him to 
be called in again; and Mr. Speaker delivered the Senſe of the Houſe to 


— 


| him in theſe Words. 
| 4 Sir 


* 


Friends and Allies of this Crown, and all others to 


ſe1 
Qi 
diy 


ife 


- diſcovered it to the 


f (41 ) 1696. Parl. 
1 | Sir John Fenwick ut thv Bar. 


I. Syeaher. Sir John Fenwick, the Houſe has conſidered of what you 
have ſaid, to excuſe your making a Diſcovery of your Knowledge of the 
Deſigns and Practices of the Enemies of the Government ; and they think 
what you ſtand upon is only an Excuſe; they think you have no Reaſon 
to apprehend the King ſhould be angry with you for making any Diſ- 
covery to this Houſe, this being the proper Place to enquire of all hings 
that do relate to the King and Government, eſpecially his Majeſty's 
Safety; and you ought to diſcover to them what you know. As to what 

vou ſtand upon, that you ſhould not be prejudiced by what you diſcover 

re, I am commanded to _ they do take Notice by what you 
have ſaid here, that __ have 
ing and Council: And command me to tel] 
you, that you have no Reaſon at all to apprehend, that you ſhall ſuffer any 
thing if you make a full and free Diſcovery here; no Man that ever did ſo, 
and dealt candidly with this Houſe, ever did: Tis in your Power to de- 
ſerve the Favour of the Houſe; tis requir'd by the Houſe, that you make 
a Diſcovery ; and this is the laſt Time that you are like to be aſk'd to do it. 

Sir ohm Fenwick. Mr. Speaker, I know not what Anſwer to make to 
this Houſe z I would not willingly offend it; what I have informed the 
King of is a great deal; and a Man would have ſome little Time to re- 
collect himſelf; and I have been kept a cloſe Priſoner, and had no 
Conveniency of Pen, Ink, and Paper; 'tis hard to remember juſt of a 
ſudden ; —1 I would willingly be ſecure his Majeſty wil not be ang 
with me. I was in hopes that his Majeſty would have informed the Houle 
himſelf; he hath all that I know; my Circumſtances are hard, I am in 
danger every Day to be tried, and 1 defire to be ſecured, that what I fa 
ſhal! not riſe up in Judgment againſt me; tis hard to make me accuſe 
myſelf undes theſe Circumſtances, and very hard to put me on it now. 

Mr. Speaker. As to what 2 ſay relating to the Fear of his Majeſty's 
Diſpleaſure, and the other Excuſe, you have had your Anſwer already. 
As to what you ſay relating to Time, if you will now declare what you 
know and remember, the Houfe will take it into Conlideration, whether 
they will give you farther Time to make up the reſt. 

Sir John Fenwick. Sir, his Majeſty hath all exactly ; 'tis impoſſible for 
me to inform you of it without accuſing myſelf: I do not really know 
what to aſk but a little Time, if they would pleaſe to give it me. 

Mr. Speaker. Sir, you know already what the Houle requires of you. 

Sir John Fenwick. I do: But 'tis no Excuſe that | have made: What 
I have told is Truth, to the beſt of my Knowledge: I am not very good 
at Speaking; and if I might have a little Time, I ſhall do what they 
pleaſe to command me. 

Mr. Speaker. If that be all you have to ſay, if you pleaſe to withdraw, 
you ſhall know the Pleaſure of the Houſe. 


(Sir John Fenwick withdraws. Ts c alled in again.) 


Mr. Speaker. Sir John Fenwick, this Houſe have conſidered what you 
ſtood upon when you were here laſt,that your Memory was bad, and that 
ou deſired Time; but the Houſe think it a Matter of great Moment to the 
King and the whole Nation, that thoſe that are their Enemies ſhould be 
diſcover'd as ſoon as poſſible; and this being a Matter within your Know- 
ledge, the Houſe do not think fit to give you Time; but if t 7 find, by 
our Diſcovery, that _ deal candidly and ingenuouſly with them, and 
$8.9 told them as much as you know upon your Memory, they will con- 
ſider of your Requeſt of giving you Time for the reſt, 

Sir Jahn Fenwick. When FA I ſpake to the Privy-Counſellor, I pro- 
pos'd it to him, whether I might have a Pardon without being an Evi. 
dence againſt any Man; and in that Caſe I would ſerve the King ſo as to 
tell him all that I knew. It was upon Honour that I did it to him, and he 
took the Words in Writing from me, and ſent them to the King in Flan- 
ders. The King's Anſwer was, That he made no Objection as to my 
being an Evidence, nor his giving me a Pardon ; but that I could expect 
no Pardon, *till he knew what I could ſay: Upon that, 1 was encou- 
raged to do what I did for his Majeſty's Service; and have found in all my 
Buſineſs fince, whatever I do or ſay, the Anſwer is, Tis not ſatisfac- 
tory ; and I am where I was. When this was done, there was a Meſſage 
ſent to me from the LordsJuſtices, That this was not ſatisfactory, and 
I muſt tell all I know : Now, when a Man hath told all he knows, and 
this muſt ſtill be the Anſwer, 'tis very hard. The King's Anſwer was, 
That I ſhould more fully make good what I had ſaid. Sir, I did after- 
wards explain what I had informed that honourable Perſon, and till it 
was not ſatisfactory. I hope I ſhall not find this from this honourable 
Houſe: I am upon my Lite, and I hope this Houſe will conſider of it: 


I know this Houſe is good Security if I had it; but 'till I have it, I am. 


under theſe Circumſtances, and I may at laſt be told all is not ſatisfac- 
tory : I deſire the Houſe will pleaſe to conſider of it. 
Mr. Speaker. Sir, you know the Pleaſure of the Houſe ; you know 


what they require of you. 

Sir John Fenwick, I am very unwilling to offend the Houſe ; but 
theſe are very hard Circumſtances, to be told, when I have done all I can, 
tis not ſatisfactory. 

Ar. Spcater. Sir, you know what the Houſe does expect; you muſt 
either give them Satisfaction in it, or withdraw. 


[ Accordingly he withdrew. ] 


And a Motion was made for Leave to 1 bon a Bill to attaint Sir John 
Fenwick of High-Treaſon; and after a Debate thereupon, the Houle 
divided. | a 

. 


Veas 179. Noes 
So it paſſed in the Affirmative. 
Lune q Die Novembris, 1696. 
The Bill for attainting Sir John Fenwick of High-T reaſon was pre- 
ſented to the Houſe; a after a long Debate ot ſeveral Hours, the 


Queſtion was put for the ſecond Reading of it; whereupon the Houſe 
divided. | 


Yeas 


Vor. V. 


1 96. Noes 


104. 


ä 


ready, notwithſtanding what you ſay, 


. 
— 


OD it paſſed in the Affirmative, and Friday Morning was appointed 
for it. * | da | 
Ide ſame Day the Rouſe order'd, That Sir Fobn Fexwick ſhould have 
a Copy of the Order for reading the Bill the ſecond Time, and a Copy 
of the Bill; and that he ſhould be allow'd Pen, Ink, and N | 

And further otder'd That Mr. Attorney-General and Mr. Soliciter- 
General ſhould prepare and produce the Evidence againſt him on Friday 

ornin : 

And Mr. Spealrr this Day acquainted the Houſe; that he had received 
a Letter from Mr. Fuller, which he thought fit to acquaint the Houſe 
with; but upon a Queſtion for reading of it, it paſſed by a very great 
Majority in the Negative; ſo that there was no Diviſion upon that Mattes, 
but the Letter was writ in the Words following: 


<S1R, | | 

25 1 Preſume that no Perſon whatever, in the Intereſt of the preſent Go- 
r vernment, hath been more actually engaged with Sir Jahn Ferawick 
than myſelf, it being my Fortune ſeveral Times to bring Letters to him 
© from the late King and Queen at St. Germains, and to carry his Anſwers: 
© I have alſo been with him at Private Conſults of the late King's Adhe- 
© rents, as my Informations aflert; ſo that if I may be ſerviceable to the 
© detecting his Treaſons, I ſhall be very ready to ſerve the Government, 
© and to demonitrate my Integrity. 

J am, Sir, 
© Your Honour's moſt humble 
© and devoted Servant, 


. Fuller. 


Mortis 10 die Novembris, 1696. 
Sir John Ferwick ſent the Speaker a Letter in theſe Words, 


48 IR, Newgate, Now. 10. 
0 1 Would have addteſſed myſelf in the humbleſt manner I could to the 
T Honourable Houſe of Commons, from whom I received a Copy of a 
Bill againſt me with their Order; but my Keeper will not carry any 
| © Paper from me but to yourſelf, to whom I durſt not preſu n to ſend a 
Petition to deliver for me. Therefore I beg the Favour you will pleaſe 
© to acquaint the Houſe, that it is m bumbleP Licion to them, That they 
* would give Leave for my Counſel, Sir Francis Pemberton, Sir Thom:.s 
* Poewis, and Sir Bartholomew Sh:wer, to come to me with my Solicitor, 
* Chriſtopher Dighton, to adviſe with alone, The Kooner will not ſo 
© much as let me ſend the Copy of the Bil! and Order tro my Sheng, fo 
© it is of no Uſe to me: I humbly beg they will pleaſe to give Order, that 
© I may have all Aſſiſtance that is neceſſary for me, and that you will par- 
don this Trouble from, Sir, 
© Your moſt humble Servant, 
© Joun FENWICK.” 


Upon this Letter they did readily order that he ſhould be allowed two 
Counſel to make his Defence, _ that they might be alone with him; 
and after ſome Debate, did give» Leave that he might have the Solicitor 
he deſired, though it was ſaid, his Solicitor was a very great Jacobite; 
and it was inſinuated, that he was ſuſpected to be concern'd in the Eſcape 
of Goodman ; but it was alſo ſaid, that he had been made uſe of as his Soli- 
citor to prepare for his I rial, and before that, in other Matters; and ſo 
that it might not be thought that there was any Hordſhip upon him, in 


citor. 
Jovis 12 die Novembris, 1696. 


A Petition was preſented from Sir John Femuick, as follows : 


To the Honourable the Knights, Citizens, and Burgeſſes in Parlia- 
ment Aſſembled, 


The humble Petition of Sir Fohn Fenwick, Bar. 
© Sheweth, 
0 THAT there being a Bill of Attainder brought into this Houſe for the 
6 Attainting oi your Petitioner of High- Treaſon, and your Petitioner 
is adviſed, that there are many weighty Reaſons to be offered againſt the 
© ſaid Bill; 
« Your Petitioner thcrefore moſt humbly prays, That your Honours 
© will be pleaſed to hear him by his Counſ.l againſt the Paſſing of the 
* ſaid Bill at the Bar of this Honourable Houle ; and to appoint ſuch 
© Time for the ſame, as to your Honours ſhall ſeem meet. And 
your Petitioner ſhall ever pray, &c, 
0 
J. Fenwick.” 


Which Prayer of his Petition was granted. 
Veneris 13 die Novembris, 1696. 

Sir Jobn Fenwick was brought to the Houſe (by Order) from the Priſon 
of Newgate; and there being a veiy great Cuinpany of Strurers, both 
in the Lobby and Speaker's Chamber ; and fi fs Ling tull of Members, 
to prevent the Inconvenience ti t ach Nuwver of People crowding in 
might occaſion, the Lobby w.+ vricred to be cleared of all Perſons that 
were not concerned, and alle *peaker's Chamber, and that the Back- 
door of the ſame ſhou! |» |ock'd, and the Key laid upon the Fable: 
But it having been ſaid, that the Lords did admit the Members of this 

Houſe to hear their Debates ; there was private Intimation given the Ser- 
jeant to let them remain in the Speaker's Chamber, when others were remov'd. 

Then Sir John Fenwick was order'd to be brought to the Bar: Bur it 
being a Proceeding of that Nature, that none of the ancienteſt Members 
could give a Precedent, it was neceſiary to ſettle ſome Preliminaries; and 
the firſt N that was moved, was, Whether the Mace ought to lie 
upon the Table when Sir 7 hn Fenwick was in tue Houſe, or whether the 
Serjeant ought not to ſtand by him wit! it at the Bar? 

Mr. Smith. Sir John Fenwick being a Priſoner, the Mace ought to be 
at the Bar, and then no Member can ipeak, 

Mr. Boyle. This Hearing, of any Thins I can think of; is moſt like 
the Hearing of an Election; and then the Mace is upon the Table, aud 
every one a0 Liberty to ſpeak and aik Qurlitous., FP 

r. 


— — 


that Reſpect, the Houſe thought fit to allow Mr. Dighton to be his Soli- 


— 
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* 


%. Chant. of Bxcheq! The Made ought not tb be up- 
* Mr. Charle; on the Table, becauſe he is a Priſoner : The Sheriffs of Zen- 
- Montague. don can't have him in Cuſtody here, and ſo they dellver him 
N into Cuſtody of the Serjenn . 


e 


3 J. Habe. That 5 would de good, if he could not be in 
nleſs 


Cuſtody of the 2 — u he had the Mace in his Hand. | 
* * — e Mace ought to be upon the Table, becauſe the Bill 
is to be read. | 
Mx. Chr. Muſgrave. The Mace ought to be upon the Table. Never any 
Bill was read — the Mace was upon the Table | | 4 

Col. Granville. If the Mace be not upon the Table, it would be a great 
Hardſhip to the Members that they cannot ſpeak, and a great Hardſhip 
upon the Priſoner that he cannot aſk any Queſtions. My Lord Torrington 
was brought Priſoner from the Tower, and up6n Account of his Quality the 
Houſe did not let him go to the Bar: But while he was in the Houſe, the 
Mace was upon the Table, and he gave an Account of the whole Cam- 
paign ; and every Body was at Liberty to aſk what Queſtions 21 pleaſed. 

* Mr. Ati. Gen. The Matter is very new; and I think tis 
* Sir Thomas neceſſary you reſolve upon the Method before you call in the 

Trevor. Counſel, that you may acquaint the Counſel with it: 1 
; think it not proper that the Mace ſhould be upon the Table, 
becauſe he is a Priſoner ; though it * not be neceſſary that the Serjeant 
ſhould have it upon his Shoulders all the Time, but he may eaſe himſelf. 
I believe you will aſk Sir John Fenwick what he has to ſay, but no Queſtions 
to make him accuſe himſelf: And I on propofe it to you, that after 
the Counſel is called in, they may open the Nature of the Evidence againſt 
A Fenwick; and then, whether you will permit them to go on, or they 
ſhaſl withdraw, and the Houſe will conſider what „ ſhall be aſked. 

Col. Mordaunt. IJ hope the Queſtions will be taken down upon a Paper 
by the Speaker, and then read to us, that we may ſee if they be right, and 
ſo aſked by the Speaker. 

Sir Will. Williams. If the Mace is not upon the Table, our Mouths are 
muzzled : We are in the Nature of Judges; and ſhall we paſs a Vote that 
the Judges ſhall not aſk any Queſtions ? 

Sir Tho. Dyke. I can't be informed without aſking of Queſtions : I know 
not whether you are a Houſe without it, without having the Mace upon 
the Table. And will you act in your higheſt Capacity without being a 
Houſe ? I do not know how it was when the Lord Torrington was here; 

but when the Duke of Leeds was here, the Mace was upon the Table. 

Mr. Bzyle. I wiſh you had appointed a Committee to have ſettled the 
Preliminaries, and that the Bill had not been brought in at all ; what they 
labour, as a Matter to avoid Delay, r more. For thougb, when 
you carry the Mace to the Table, no Member ſhould have the Liberty to 
ſpeak, yct any Member hath Liberty to deſire that the Counſel may withdraw, 
and then they muſt withdraw, and the Mace muſt be brought upon the 
Table. 

Mr. Chanc. of Excheg. That Gentleman is certainly in the right: But I 
think the Mace muſt not be upon the Table till when the Priſoner is here; 
and I think the Queſtions muſt be aſK'd by the Chair. | 

The longeſt Examinations that I remember was of the Admiralty, and 
then the Queſtions were aſked by the Chair. For the Inſtance of my Lord 
Torrington, tis true, he had not the Mace with him, but he came at his own 
Requeſt, he came to give you an Account of his Proceedings; and in that 
Caſe not a Queſtion was aſked by any Member ; any Member hath Liberty 
to propoſe any Queſtion, but it muſt be aſkK*d by the Chair. 

Aſterwards the Queſtion was put, and it paſſed, That Sir 7 Fenwick 
ſhould ſtand with tne Mace at the Bar. 

Then a Queſtion aroſe about reading of the Bill : Some Gentlemen ſaid, 
it could not be read when the Counſel was preſent, for the Mace would be 
off the Table ; (and they ſeemed to be under a Difficulty by having paſſed 
the laſt Queſtion ;) others ſaid, it was not neceſſary to read it whilſt Sir 
Fobn Fenwick was preſent, he 70 a Copy of it; but at laſt it was 
thought reaſonable, it being in the Nature of a Charge upon him, that it 
ſhould be read to him when preſent with his Counſel; and *twas ſaid, it 
was done ſo in the Cate of Indictments, tho* Copies were delivered to them: 
But it ſhould be read only as a Matter of Form, as a Charge to which he 
was to anſwer ; but it could not be reckoned a ſecond Reading, accord- 
ing to the Rules of the Houſe, the Mace being off the Table; and there- 
fore it ſhould be read again when the Counſel and he was withdrawn. 

And it was ſaid, that the Journals did take notice, that in ſome Caſes, 
as in the Caſe of an adjourned Debate, ſome Bills had been read four 
times; and fo it was agreed, and that Difficulty was ſolved. 

And the Serjcant took the Mace, and brought Sir Jahn Fenwick to the 
Bar ; and Counſel was admitted for him, and tor the Bill, viz. 


Mr. Serjeant Gould, King's Serjeant, and Mr. Recorder Lovel, {ik-wiſe King's 
Serjeant. Aud Sir Thomas Powis, and Sir Bartholomew Shower, for Sir 
John Fenwick. 


And Mr. Speater opened the Matter thus: 


Mr. Speater. Sir Jahn Fenwick, the Houſe have received Information that 
you have been in a horrid Conſpiracy againſt the Life of his Majeſty, and 
for bringing ina French Force to invade this Kingdom, that you have been 
indicted thereof ; and they have conlidered the Nature of the Crime with 


163. Proceedings againſt Sir I: Fenwick, Bar. 


the Fidelity of teveral Noble 


. 


8 W. 111. (44) 


Houſe ; and that they will not be allowed to queſtion the Power of Parlia- 
ments to paſs Bills of Attainder, when they judge it requiſite ;. of which 
this Houſe is more proper to judge than any private perſon, and thereſore 
they will not allow you to debate tha t Point, W * 


| Let the Bill de %. 
d̃cu of the Hue of Comment reads.) | 


u Eereas Sir John Fenwick, Bart. was, upon the Paths of George Por- 
"www ter, Eq. and Cordel Goodman, Gent. at the &effions of Oyer ano Ter- 
miner hetd'foz the City bf London, on the 28th Bap of May, 1690, indicted of 
Hrgh-Treaſon, in compaſfing nd — the Reath and t ſtrution of 
= Pajelty, and adhering to his Enemies, by conſuiting and agrieing with 
* leveral Perſons (whereof ſome have been aiready Attaintt d. avs others not 
vet bzought to their T rial foz the ſaid Treaſon) at ſi vera Meetings, to ſend 


| |. Robert Charnock, fince attainted and exccutedto2 L.igh-Treaſon, in conſrirs 


ing fo alalinate his Majeſty's Sacred Perſon (chem God long p24 lertt) to 
the late King James in France, to invite and encourage the French Ring fo in⸗ 
vade this Kingdom with an armed Four. by pꝛomiſing to join with and 
atiff him with Ben and Arms Invaſion. And whereas the ſaid 
Sir John Fenwick did obtain his Pajeſty's Favour to have his Trial dilayt d 
from Time to Tine, upon his repeated Pꝛomiſe g of making an ingenuous 
and full Confeſfion of his Knowlcvge of any Drfign oꝛ Conſpiracy againſt 
his Dajefty's Perſon 02 Government, and of the Perions therein concerns 
ed. And whereas he has ſo far abuſed his Majeſty 's great Ci nuncy and 
Indulgence therein, that, initead of making ſuch Cenfeſhon he hath contrived 
and fozmed faiſe and ſcandalous Papers as his Jnfo:mations, riflicting on 
rs, divers Prmbirs of the L oute of 
Commons, and others, only by Hearn; and contziving therein to under s 
mine the Eovernment, and create Jeatoufies between the King and his 
Subjects, and to ſifle the real Conſpiracy. And whereas Cordel Goodman, 
one of the THitnefſes againſt the ſald Sir John Fenwick, ro pzove the ſaid 
Treaſon. lately and fince the ſeveral Times appointed ſo2 the Trial of the 
latd Sir John Fenwick, at one of which Times the iaid Sir John Fenwick had 
been accordingly tried, had it not been foꝛ the Expectation ve the ſaio o- 
veries fo often pꝛomiſed, is withdrawn; ſo that the ſaid Cordel Goodman 
cannot be had to pive Evidence upon any Trial. Beit tnaded by the King's 
Moſt Excellent L by and with the Advice and Content of the Lords 
Spiritual and T empozal, and Commons in this Narlisment affembled, 
and by the Authozity of the ſame, That the ſaid Sir John Fenwick ig hereby 
Convicted and Attainted of High-Treafen, and ſhait tuftcr the Pairs of 
Death, and incur all Forſeitures as a Perion attainted of Z,igh-Treaton. 


Mr. Spender. Mr. Serjeant Gould, the Houſe expects from you, and 
Mr. Serjeant Level, that you open the Evidence you have to prove the 
Suggeſtions of the Bill. 5 

Mr. Serj. Gculd. Mr. Speaker, we are here, in Obedience to your Com- 
mands, to. give an Account of the Charge, and likewiſe of the " dry Sos of 
the Fact, that is againſt this Gentleman, Sir Fohn Fenwick. The Charge 
againſt Sir John Fenwick is for High- Treaſon, and High-Treaſon of the 
higheſt Degree ; tis no leſs than a Deſign of depoſing the King, and ſub- 
verting the Government, and ſubjefling it to a French, arbitrary, and 
flaviſh Power. It further charges, that in Proſecution of this Conſpiracy, 
he hath met, together with ſeveral others, who have conſulted, conſented, 
and agreed together to bring in a French Army upon us; and in order ta 
that, as a particular Overt-AR, it is charged, that they contrived to ſend 
one to the late King James to bring in a French Power upon us. It is 
charged ilkewiſe, that he conſpired to levy War upon us, and for that 
Purpoſe did provide Piſtols, and other warlike Arms. This I take to be 
the Subſtance of the Charge, as laid in the Indictment, 

Now, may it pleaſe you, Mr. Speaker, as for the Evidence of the Fact 
charged and alledged in this Indictment : It is no Secret certainly to any 
at this Time of Day (after ſo many Trials, ſo many Convictions, ſo many 
Attainders), that 2 ſome Years laſt paſt there hath been a wicked Con- 
ſpiracy to bring in a French Power upon us, to ſubvert this good Govern- 
ment, and to depoſe the King; but God Almighty, by ſpecial Provi- 
dence, hath always prevented. and diſappointed them. e know, ever 
ſince the Buſineſs of Ia Hague (in which, even by a Miracle, God diſap- 
pointed them) they have been ſtill reſtleſs, and have been induſtrious to 
ſet up again this HE and for this have plotted to bring in a French 
Power, and have not had any Regard to the King's Mercy ſhewed to them, 
and that in paſſing ſeveral Acts of Parliament, but have ſtill perſiſted in 
the ſame Deſigns. 

As to the Charge upon this Gentleman at the Bar, we ſhall ſhew you 
that in Time: In the Year 1691, for ſeveral Months there was a Conſpi- 
racy carried on, but did not take Effect; afterwards, in Time, I think 
the Beginning of June, or latter End of Alay, there were ſeveral Conſults, 
or Meetings, at the King's-Head Tavern at the Upper End of Leadenbali- 
ftreet, where this Gentleman that now ſtands charged at the Bar was pre- 
ſent ; there were ſeveral Gentlemen, and among the reſt (as it hath and 
will appear upon Evidence) there was Sir John Fenwick, my Lord Mont- 
gomery, and leveral others, Whercof Captain P:rter and Goodman were 
there likewiſe preſent: It was then propoſed, that one Charnoct (ſince 
executed, and agreed upon by all to be preſent) ſhould go over into France 


to the late King James, to communicate to him their Reſolution and Sin- 


which you ſtand charged, and how deſtructive it would have been (if it had 


ſucceeded) to the very Being of this Kingdom; and therefore, that you may 
not go unpuniſhed, if you are guilty, have ordered a Bill to be brought into 
this Houſe to attaint you for High-"I'reaſon, which hath been once read, and 
will be now read to you at the Bar; and then you will hear the Evidence 
againſt you, and have Liberty to make your 88 And though you 
cannot claim any Right thereto, this Houſe * ſhew how ready they are 
to favour you, in giving you any reaſonable Help to make your Defence) 
do allow you Counſel to aſliſt you thetein; and having granted you this 
their Favour, they do expect that you will make a good Uſe of it, I am 


| likewiſe to acquaint thoſe that are your Counſel, that this Houſe do reckon 


theirown Prudence will ſo guide them, as not to give any jutt Offence to this 


— — —— — —  -- 


cerity in being ſerviceable to him in levying War here to depoſe the King, 
and ſubvert the Government ; who was to intercede with the French King, 
ſo that there might be Forces ſent from France. But after this, Charnock 
(preſent {till this Gentleman) comes and propoſes this thing again, and 
tried whether they were fincere and real in their former Reſolutions. To 
which they all replied, and did agree and aſtent, that ic ſhould be done, 
and they were very zealous in the Matter, and the Forces were at that“ 
Time propoſed. And what was that? Why, truly, no lefs than 8009 
Foot, and 2000 Dragoons of French, with an Aſſurance of 2000 Horſe 
from this Country. Charneck did go into France, and did communicate 
this Matter; and after he had communicated this Matter he came back, 
and brought Anſwer, that King Fames had endeavoured to anſwer their 
Expectations, but at that Time the French King could not ſpare his Forces; 
but however, returned his Thanks to them. 7 
his 
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This paſſed on till towards Chrimas laſt; then comes over Sir George 
— upon this Expedition, and there was a Commiſſion prepared for 
that Purpoſe : And as to one Part, he 31 along with him a Detach- 
ment of ſome of King James's Guards, who was to aſſaſſinate the K ing. 
The next Part was for raiſing a Rebellion; now that fell to Sir Fobn Fen- 
wict's Part. As to the aſſaſſinating Part, you have had ſeveral Examples 
made already. This we have Evidence to prove; and if we prove this 
Matter as we have opened it, then I think there is no Perſon whatſoever, 
but will agree that this is 1 in the higheſt Degree. Now, 
Sir, here ſtands our Matter: Here was an Indictment found according to 
the Law you made laſt Seſſions of Parliament, by two Witneſſes to one 
Species of Treaſon againſt Sir Fohn Fenwick ; we have one of theſe Wit- 
neſſes here vive voce But Sir Fohn Fenwick hath protracted his Trial by 
frequent Aſſurances of making a COMBI which hath terminated in 
what you have already mentioned in your Bill ; by Means of which, Sir 
John Fenwick hath not been try'd z whereas he had been try'd in courſe, 
without theſe Applications, and found guilty : But now be hath had all 
this Time, that Goodman is withdrawn is plain, and we think (but that we 
muſt leave to the Judgment of this honourable Houſe) may be reaſonabl 
ſuppoſed, by Contrivance, to take off this Proſecution of Sir Fobn Fenwick. 
For why ? The Inference is from a Fact that we ſhall prove to this ho- 
nourable Houſe : There hath been the like Attempt upon Captain Por- 
ter, but Captain Porter hath been more ſtedfaſt ; he hath been ſo reſolved, 
that he ſtood his Ground; and, to ſpeak the Truth, notwithſtanding he 
bath been highly attempted : For we ſhall prove to you, that one Clancy 
comes to Captain Porter, and tempts him to withdraw into France, with 
Aſſurance of a Pardon, and he hath Three Hundred Pounds paid him in 
Hand, and Three Hundred more he was to be paid when he ſhould come 
into France, to be remitted by Bills of Exchange: Beſides, he was to have 
zool. a-Vear; 1001. from my Lord Ayleſbury, 1001. from my Lord Mont- 
gemery, and the other 100 l. a-Year from Sir Jobn Fenwick, and this to be 
an Annuity during his Life: And thus far we ſuſpect Sir Fobn Fenwick 
may be concerned ; for his Lady came (he did not come perſonally, but 
his Lady did) and gave her Honour and Allurance, that it ſhould be all 
performed, and much more, if he would withdraw himſelf, 

Captain Porter preſently made a Diſcovery of this, and takes the 300 l. 
which was paid down; upon this it hath been ſo far proceeded, that Clan- 

hath been indicted for it, and convicted, and hath received Judgment, 
and I ſuppoſe there hath been Execution ; We have the Record of all 
theſe Proceedings. | 

We have this Circumſtance farther in the Caſe, (which it is my Duty 
to open to this Houſe) to ſhew what Labour there hath been to ſtifle the 
Truth of the Fact, upon taking of Sir Foz Fenwick: There was one 
Meller taken with him, and he lid a Letter into one Fow/s Hand, and 
this was to be ſent to my Lady Fenwick: And what is the Import of this 
Letter? The Import of it is (they could not prevail with Porter, as I 
opened juſt now, therefore), you muſt influence the Jury, get two or three 
ſtout Jurymen to ſtarve the reſt, for we have nothing elſe to depend up- 
on : Theſe Things we ſhall humbly offer to prove, according to our Du- 
ty, and according to the Order of this Houſe, and then leave Sir Jobn Fen- 
wick to make his Defence. 

Mr. Recerder. Sir, in what I ſay, I ſhall endeavour, as I ought to do, 
to purſue the Method of this Bill: And firſt, I will take Notice, that it is 
the Pleaſure and Direction of this Houſe, that we ſhould attend this Houſe 
this Day, to produce the Eyidence againſt wu Fenwick. 

The Crime for which he ſtands indicted is High- Treaſon ; I preſume 
the learned Gentlemen on the other Side will not deny, but that the com- 
paſſing and ccnſpiring the Death and Deſtruction of the King is High- 
Treaſon; and that to endeavour it, or ſhew it by an Overt-Act, to cauſe 
a foreign Power to invade the Realm, or to hold Correſpondence, or ad- 
here to the King's Enemies, is likewiſe High-Treaſon; and therefore 1 
ſhall not trouble the Houſe to ſay any thing to it one way or another, be- 
cauſe I believe they will not deny it. 

In the next Place, the Bill does take Notice, that Sir John Fenwick hath 
been indicted at the Old. Baily, in May 1696. Sir, by the Law of this 
Houſe of Parliament made laſt Seſſions, no Man ought to be indicted of 
High-Treaſon without two Witnefles ; purſuant to that Law, Sir Jahn 
Fenwick hath been indicted upon the Oaths of two Witneſſes, Captain 
Porter (whom we have here) and Goodman (whom we then had, and he 
did ſweat), ang upon the Eyidence of theſe two Witneſſes the Jury found 
the Bill, 

We have this farther Matter: For before the Time the Bill was pre— 
ſented to the Grand-Juiy, there was an Examination taken both of Porter 
and Goodman in Writing, and I think it was before a worthy Member of 
this Houſe, to whom I appeal in this Caſe, and in thoſe Informations (if 
1 miſtake not) the ſame Informations they gave againſt Sir 7h Fenwick 
as they gave againſt Mr. Ce; and upon the Trial of Cook they were 
ſworn, ald did juſtify and verify the Informations they gave before: And 
then, if you pleaſe, we ſhall call Witneſſes to prove, that upon the Trial 
of Cock, Porter and Geodman gave that Evidence that did equally affect 
Sir John Fenwick (for he was then withdrawn, and could not be taken); 
and the Evidence was, 'T hat Cook, Sir Fohn Fenwick, with my Lord Ayl:/- 
bury, my Lord Menigemery, Sir William Parkyns, Sir Jahn Freind, Char- 
nt, Goodman and Pater, were all together at a Conſult eſpecially ap- 
pointed for the carrying on theſe traitorous Purpoſes ; they gave the Court 

a great deal of Trouble, whether Goodman was there at that 'I ime, and 
they did call ſome Servants of the Houſe that did prevaricate, but the 
Court was thoroughly ſatisfied ; and it hath appeared more plainly ſince, 
that they did abuſe the Juſtice of the Court, for that GD was un- 
doubtedly there. Sir, Co,4 upon the Trial was convicted, and had Judg- 
ment of Dcath. And, dir, S is attainted ; but it does not become me 
to ſay, why he is not executed: His Majeſty, no doubt, hath great Rea- 
ſon for it. But this I may ſay, being preſent at the Irial, nothing was 

made more plain; and Sir John Fenwick appeared to be equaily concerned. 

To ſhew Sir Fobn Fenwick is guilty, I crave leave to add this, he did 
withdraw himſelt, and fled, and was enquired after with Diligence; and 
at laſt he was found. 


upon a Bill of Attainider for Higli-Treaſon. 


| We ſhall make 
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all we have begun with, by Evidence (we hope) 
to the Satisfaction of this Houſe. | 
Mr. Serj. Gould. If you pleaſe, Mr. Baker, that is Solicitor for the King 
in this Caſe, does attend at the Door with all the Papers; we defire chat 
he may be let in. | ; 
Mr. Speaker, Serjeant, call in Mr. Baker. (Which was done.) 
Mr. Speaker. What do you call Mr. Baker for ? 


Mr. Serj. Gowld. Lo give an Account of this Indictment, for we have 


a true Copy from the Record. 

Sir Thomas Powis. Mr. Speaker, ſince I am here aſſigned Counſel for the 
Priſoner, by the Allowance of this Honourable Houſe, upon his Applica- 
tion, without my Privity, I crave Leave humbly to acquaint you, in Be- 
half of my Client: I take it for granted, that he is, Lam ſure we that ate 
Counſel for him are, a little ſurpriſed in what the King's Counſel are go- 
ing about; for in Truth, we were not aware, nor do we find that any 
Notice was given to the Gentleman at the Bar, that there would be any 
Proceeding againſt him by examining of Witnefles, ar giving of Evi- 
dence ; he had (it ſeems) the Vote of the Houſe ſent to him, and like- 
wiſe a Copy of the Bill; but I could not underſtand that the Houſe had 
mou Notice that he ſhould be prepared by Witneſles, if he had any, or 

e at Liberty to produce them. Nor was there the leaſt Notice to hin, 
that there would be a Proceeding againſt him by Way of giving Evidence. 
He did, as I find, humbly apply himſelf, by Petition, that he might be 
heard by Counſel againſt the paſſing of the Bill; and I ſhall very careful- 
ly obſerve thoſe Directions you gave us, which I hope we ſhould not have 

ood in need of, but have behaved ourſelves as bocomes us, and not have 
drawn in queſtion the Pawer of Parliaments : I never had a Thought to 
do ſuch a thing; but this I humbly lay before you for your Conſideration, 
whether, without any fart of Notice, that I perceive, he had from this 

Houſe, to make his Defence to any Evidence, and conſequently there could 
be no need of Witneſſes on his Behalf; whether you will ſo proceed, un- 
leſs he had had Forewarning to provide himſelf otherwiſe than by the 
printed Votes, which (I ſuppoſe) he had no Opportunity of ſeeing ; and 
whether, within the Words you are pleaſed to acquaint us with, we may 
be heard as to the Reaſonableneſs of this Proceeding, that by and bye we 
muſt craye Leave to ſpeak unto. 

Mr, Speaker. Sir John Fenwick did petition, it is true, that he might be 
heard by Counſel at the Bar againſt paſſing the Bill; but he likewiſe pe- 
titioned for Counſel and a Solicitor ; and the Anſwer from the Houle was, 
That he ſhould be allowed Counſel to make his Defence, 

Sir Tho. Powis. Yes, Sir, I have ſeen the Order of the Houſe; and tru- 
ly there did not any Thing occur from it to me, that it ſhould be expect - 
ed that he ſhould produce Witnefles ; for he praying that he might be 
heard againſt paſſing of the Bill, and the Order of the Houſe being that he 
might have Counſel for making his Defence, I did not apprehend that ix 
impower'd us ſo to be prepar'd as to bring Witneſſes, eſpecially there be- 
ing no Notice given to him to bring Witneſſes, nar no Way for him to 
compel them to come here, 

Sir Bart. Shower, Mr, Speaker, we do acknowledge that we are fo far 
ready as to ofter ſome Contiderations againſt the Reaſonableneſs of the 
Biil, not againſt ſuch Bill in general, but againſt Sir 7% Fenwick in par- 
ticular, and upon thoſe Suggeſtions in the Bill; but in reſpect of his ma- 
king his Defence againſt Matter of Fact, and to anſwer the Charge of the 
Bar, we are not ready, The firſt Time we had Notice 
that Sir John Fenwick ſhould attend, or be brought to the 
Bar, was laſt Night at Nine or Ten a-Clock at Night ; 'tis 
true, the Order ſaid the King's Counſel ſhould produce 
Evidence for the Bill upon this Day; but it was not or- 
der'd that there ſhould be Evidence produced for Sir Jahn 
Fenwick, or at that Time that he ſhould be perſonally preſent ; We are 
ready, with Submiſſion, to offer what we have to ſay againſt the paſſing 
of this Bill, upon the Suggeſtions made in the Bill, as Sir Fohn Fenwick's 
Caſe is there repreſented ; but to anſwer them in reſpect of Truth or Falſe- 
hood, that we are not prepared to do ; Whether you will hear them to that, 
before you have heard us, in the other Particular, that we ſubmit to you, 

Mr. Speaker. Sir, you had Notice on Wegneſday laſt, that Sir John Fen- 

101. ſhould have Liberty to make his Defence by Counſel ; and if you had 
doubted whether he ſhould be admitted to do it by Witneſſes, you might 
have applied to have known the Pleaſure of the Houſe: But if that be 
what you ſtand upon, if you will withdraw, you ſhall know the Pleaſurg 
of the Houſe. 
Mr. Serj. Gould. I muſt confeſs we depended on it, and expected no 
other Thing than the Bar Evidence. This was our Order, and I appre- 
hended that the Petition meant the ſame 'I'hing : For, as I remember, it 
was an Order likewiſe that the King's Counſel ſhould produce the King's 
Evidence: What Reaſon was there for that Evidence, unleſs Sir Jahn 
was to apply himſelf to anſwer it ? 

Mr. Recorder. I beg your Leave to obſerve with what Reaſon the Coun- 
ſel on the other Side make this Objection ; when 'tis the Import of this 
Bill, that Sir Fohn Fenwick is guilty of High-Treafon : And your Order 
ſays, They are to be heard againſt the Bill, that is to ſay, they are to be 
heard againſt the High-Treafon charg'd upon him by this Bill. There- 
fore the Houſe did direct us to produce the Evidence againſt Sir Jahn Fen- 
wick, to verify the Suggeſtions of this Bill: And ſo I cannot apprehend 
what can be more proper at this Time, but to prove the Fact againſt Sir 
n Fenwick ; and *tis their Buſineſs to defend it as well as they can. 

Sir Tho, Powis. What was ſaid by the learned Gentleman on the other 
Side, I hope, will be ſome Reaſon why we might be of Opinion, that 
we ſhould not have Occaſion to produce Witneſſes : And the Truth is, this 
Bill does no where ſo much as ſay, Sir John Fenwick is guilty of High- 
T reaſon ; and therefore Mr. Recorder was under ſome Miſtake, when he 
{aid the Bill charged that he was guilty. The Bill does not any where make 
ſuch an Allegation; there is nothing but a Recital that he was indicted 


Nate , This Or - 
der vas made 
the Day before 


at the Riſing 0 
the Houſe, 7 


for ſuch a I reaſon; and then it recites, That whereas he had protracted 
his Trial by ſuch Means, and Goodman had withdrawn himſelf ; (but it 
does not ſay with bis Privity;) and then follows the enacting Part; 
Be it enatted, & e. So that there is no ſuch Thing as any Allegaticn that 
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he is guilty, whereby we could imagine-cdet thet wits the FaQ or Queſtion 
between us. We now offer theſe T hings humbly to you, and ſhall readily 
fobmit to what you think fit to do in it. 
Ar. Recorder. Sit Thomas Pois ſays, 
charged with his doing any Act, or being guilty of High-Treaſon ; but 
the Bill takes Notice that he ſtands indicted for it: Then it will be 
enough for us to prove that he ſtands indicted,” unleſs the Houſe think 
fit to let us go into the Evidence of his being guilty. | 
Sir B. Sbotuer. We do not oppoſe the producing Evidence gw the 
Suggeſtions of the Bill, and the Recitals of the Bill ſpeci 
they attempt to prove him actually guilty, by living Witneſſes, as they 
have _—_ it here, that we humbly beg leave to oppoſe. But if they 
think fit to prove the . — of the Bill, that there was an Indict- 
ment, that there were Witneſſes ſworn, and one is withdrawn, and the 


Promiſes of making Confeffion, and his prevaricating in that Matter, we ' 


are ready to make our Defence to that. 
Mr. Sproker. Gentlemen, you muſt withdraw before you have the 
Directions of the Houſe. FP PET SIM | 


Accordingly Sir John Fenwick, and the Counſel of both Sides, withdraw. 


And being withdrawn, 


Mr. Speaker. Gentlemen, you have heard what is ſtood _ by the 
Counſel for Sir Jahn Fenwick : They ſay, if you call only Evidence to 


: But if 


That Sir Jobe Fenwick is not 


prove the Suggeſtions of the Bill, 1 are ready to anſwer them; but 


if you call any Evidence to prove Sir John Fenwrck guilty of a Conſpi- 
racy, by living Witneſſes, they pretend they are not ready, and ſay, They 
did not know they ſhould be allow'd Li to produce any Witneſſes. 
Sir Tho. Littleton. Nr. Speaker, the Counſel could not think that the 
Bill ſhould ſet forth that Sir 2 Fenwwick was indicted, but that the 
Houſe would know by what Means; and that Goodman was gone away, 
and we ſhould not enquire by what Means. What are the Objections 
by the Counſel againſt the Bill? Say they, we are ready to give Reaſons 
againſt the Bill; they do not ſay down-right againſt your Juriſdi&tion : 
But, ſay they, we are ready to ſhew 'tis not reaſonable in this Caſe, as 
ſtand Circumſtances, to pals this Bill: Sir John's Petition was to be heard 
down-right againſt the Bill, If that was your Intention to hear him to 
that, ſh, to that only, I conceive you would not have worded your An- 


ſwer as you did : You order'd him Counſel to make his Defence ; and at | 


the ſame Time order'd the King's Counſel to produce the Evidence : How 
could they underſtand it, but to make Defence to the Evidence? It may 


be they have a mind to have another Fee : Whether you will think fit, in | 


the Circumſtances you ſtand, to give them further Time, I do not know: 
But the Circumſtances of the Kingdom, and the King's Life, muſt be 
conſidered as well as Sir fohn Fenwick. What is the Meaning that they 
are not prepared ? I ſuppoſe it is to have further Time; but I think your 
Order is fo 8 worded, that they could not ignorantly miſtake it. 

Lord Norryes. 1 riſe up to the Matter of Fact: That Gentleman tells 

u your Order is plainly worded ; tis ſo, if they had timely Notice of it: 
But the Counſel at the Bar tell you, they had no Notice of this Order till 
Ten a-Clock laſt Night. 

Ar. Speaker. That noble Lord does miſtake; for that which they ſay 
they had no Notice of till laſt Night, was, that Sir John Fenwick ſhould 
be brought hither ; but the Notice that he ſhould be heard by his Coun- 
ſel for his Defence was ſent him the Day before. 

Lord Norryes: This very Order, for his Majeſty's Counſel to prod uce 
the Evidence, was made but upon Thurſday. 

Mr. Speaker. Then I miſtake. But the Order that was made upon his 
Petition, I ſent . immediately: But the Order they mean, I ſuppoſe, 
is that for bringing im hither, 

Mr. Coper. Say the Counſel for Sir John Fenwick, We come pre- 

red to make Defence to every Thing charged in the Preamble of the 
Bill, but what is not charged, we do not come prepared to make Defencc 
to, Now, — conceive the Fact of High- Treaſon is not charged upon 
him by the Bill ; and if true, it is of great Weight; but as it is, 'tis 
none : For firſt, *tis plain the Preamble recites, that he was indicted for 
High-Treaſon by the Grand- Jury; that is a Charge of High-Treaſon 
within the Bill ; for it ſays, he was charged by the Oaths of his Coun- 
try upon the Oaths of two Witneſſes; and there is the very Overt-Act 
recited in the Preamble of the Bill. Now, allowing this its due Weight, 
Can any one think, that fits here as a private Judge, that the High-Trea- 
fon thus recited, as found by the Grand- Jury, was no Part of his Charge? 
The very Nature of the Bill ſpeaks ; for could any one think, that you 
would ground a Bill of Attainder upon a Suggeſtion, that he being indict- 
ed of High-T reaſon, had ſpirited away one of the King's Evidence, or 
for giving falſe Information? So that this is trifling with the Houſe, 
with Submiſſion. | 

Sir Rich. Temple. Can any Body ſay any Thing of the Intention of the 
Houſe, when *tis reduced into a Bill? Is it not the Bill that he is to make 
his Defence to ? And the Gentleman that ſpake, fays, that nobody could 
think otherwiſe : Why, Sir, nobody is to think otherwiſe than the Bill 
Kates it. 

Now the thing before you is, Whether upon the Suggeſtions of this 
Bill 'tis fit for you to paſs it? The Caſe of Mortimer was, That he made 
his Eſcape, being under an Indictment of High-Treaſon; and it came 
before the Houſe, Whether upon the Statute of 25 E. III. it was High- 
Treaſon? But they did not debate the Fact. 

Now you have brought a Bill here, and all the Ground is, that he was 
indicted for High- I reaſon, had thus and thus prevaricated, and delay'd his 
Trial upon Promiſes of Confeſiion ; and in Concluſion, one of the Wit— 
neſles is withdrawn: Sir, no Man is to make his Defence but to what is 
in the Bill ; nor can you examine to any thing but what is ſuggeſted in the 
Bill. If you had put the Iſſue upon the Guilt of Sir Fohn Fenwick, he 
mutt have a fair Trial in ſome Place, and that he cannot have here upon 
Oath ; for upon all Bills of Attainders they have had a fair Trial above. 
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os "chought, When 2 Bill of Attainder was to paſs 


Mr. Si. 1 


he could; to make it apps whether the Perſon was guilty of the Facts 
that were alledged againſt him to condemn him for; and, I take it, the 
principal thing to be conſidered is, whether he be guilty of ſuch a Crime 
as deſerves ſuch a Puniſhment? So that, 1 take ir, the Queſtion now is, 


Whether Sir Jobn Fenwick hath had that Notice to produce his Evidence, 
| as is convenient? For I think we ſhould loſe Lime to let Counſel ramble 


upon the Reaſonableneſs of ' our Proceedings ; the Queſtion'is, Whether 
he is guilty of the Fat? Sir, I can never think the Counſel could un- 


derſtand your Order, when it fays, to make his Defence, but it muſt be to 


the Fact upon which he is to be condemned. You have aheady deter- 
mined” that Point, as to his.prevaricating, but that is not the Matter that 
ſhall make me find him guilty ; but the Evidence that will weigh with me 
is the Evidence of High- Treaſon, and how far they can anſwer it. 

Mr. Hooper. The Queſtion is, Whether or no there be a ſufficient Guilt 
laid to this Man's Charge ? For in all Courts of Judicature this is a cer- 
tain Rule, You mult proceed ſecundum Ailegata & Probata ; and you ſhall 
not go about to prove a Thing unleſs it be alledged. Now the Queſtion 
is, Whether this te alled in the whole Bill, that Sir John Fen- 
wick is guilty of Hign- Treaſon ? And if not, you will go about to prove 
what is not alledged. Tis true, it hath been alledged that a Bill hath 
been found ; but ſeveral have been indicted who have been acquitted. It 
is poffible the Priſoner at the Bar may be guilty; but think we muſt ob- 
ſerve that Method here, that is obſerved every where elſe, and that is, not 
to go about to — any thing that is not alledged. | 

Mr. Clerk. The learned Gentleman hath made an Octjection that per- 
haps would hold very well in Heſtiminſter- Hall : But I ſuppoſe he may 
remember this Bill muſt have a ſecond Reading before you, as a Houſe 
and then perhaps the Allegations may be different from what they are 
now. But the principal Matter before you is, Whether this Gentleman 
be guilty of High-Treafon, or no? And if they did not prepare to that 
Part, I think they were negligent to their Client ; for it appears to be that 
Part that is moſt ſenſibly like to affect him. 

Mr. Howe. The more I hear the Matter debated, the more it ſeems 
ſtrange to me. I have heard the Bill read, and took Notice of the Heads 
of it: I always underſtood the Preamble of the Bill to be the lnducement 
to the End of it: I was mightily ſurpriſed to hear the King's Counſel 
attempt to make good think they did not ſpeak materi:!ly to one 
Point of the Allegations in the Bill, ſo that the Allegations do i_nify no- 


thing : Or elſe, if they intended theſe Allegations ſhould nere any thing, 


we muſt have theſe Allegations proved before we paſs our judgments up— 
on the Bill: Whereas the Counſel, inſtead of endcavoufing to prove that 
he was indicted for High-Treaſon, (tho' hinted at) would prove him 
uilty of T_T inſtead of proving that he had prevaricated, they 
ay not one Word of it; inſtead of proving that he has turged Papers, in 
order to alienate the Minds of the King's Subjects, they ſay nothing to it, 
tho” in the Bill it is alledged as High- Treaſon. 

We muſt not go here upon private Fancies and Opinions; no Mar, 
that heard my Lord Delameres Trial but believed him to be guilty of the 
Fact; yet he was acquitted, becauſe there was no Evidence ſufficient againſt 
him. | think you muſt ſtick to one of theſe Points; if you ſtick to this, 
to prove him oy of High-Treaſon, you muſt alter the 3.3] ; and then 
that muſt be proved out of the Mouths of two Witneſſes. If you pleaſe 
to ſtick to the Bill, then I hope the King's Counſel will go on to prove 
the Allegations of it, or let us know why they do not: I ſhall no more 

ive wy Vow to hang him, becauſe he is ind cted of Ii.ph-Treaton, 
than I ſha!l becauſe he hath been in Newgare. 

Mr. Sloane. I think a great deal of your Time in deboting this Matter 
may be ſaved ; though I will allow, th- Bill might have been drawn better, 
and that a Bar-Indictment is not a ſufficient Ground of itſe;t for a final 
Deciſion of this Matter: But when at the Time of finding the Indict- 
ment there were two Witneſſes, and one of them is withdrawn, and as is 
ſuppoſed, by his Means; if the Bill ſeems imperfect for any thing before 

ou now, you will not ſtay all the Proceedings upon it; but if you fee 
it impertect, and it may be amended, you will amend it at the Committee. 
I think the Favour you have given is abuſed, and that 'tis perfect trifling 
from the Bar. In one Breath they ſay, they could not get ready, for they 
had no Notice *till laſt Night; and in the next Place they ſay, they will 
go on to every thing but his being guilty ; and I believe they never will 
be prepared for that. 

Mr. Att. Gen. Sir, I am very unwilling to ſpeak any thing in this 
Matter; becauſe, Sir, by the Place I have the Honour to ferve his Ma- 
jeſty in, as one of his Counſel, if it was in the Courts below, I muſt pro- 
ſecute on Behalf of the King: But I am very ſenſible while I am in this 
Houſe, I am in another Capacity; I am to vote here as a Judge, and not 
as a Party. 

That which I do now trouble you about, is in Relation to the Matter 
that hath been objected ; That the Bill does not exprefsly affirm, that Sir 
Jobn Fenwick was guilty of High-T reaſon, but only that he was indicted 
tor it. Truly I thought, and do ſtil], with humble Submiſſion to the 
Houſe, that that Matter of affirming him to be guilty of High-Treaſon was 
not to be inſerted in the Bill; for that will be the Conſequence of your 
12 and Opinion, upon hearing of the Evidence. That worthy 

ember that ſpake laſt, ſaid, the Bill might be better drawn; I am 
ſorry we had not his Aſſiſtance in it: But, with Submiſlion to his 
Underſtanding, I think that had been too much Preſumption, 'til 
you are ſatisfied whether he was guilty or no. We could only go fo 
far as to ſet forth the Faults that we knew; as, that he was indict- 
ed, that we can verify, and can't take this to be like the Caſe of an In- 
dictment; for there you muſt firm ſuch and ſuch Things that cannot 
be altered afterwards. But a Bill in Parliament hath many Steps ; you 
read it ſeveral Times, and commit it; ſo that you alter the Suggeſ- 
tions of the Bill, as the Caſe appears to you to be verified; and if 
you be of Opinion that he is not guilty, you wil! not condemn him 
becauſe he is indicted: However, that is not unmaterial, but pro- 
per to be ſet forth for a Ground of your Proceedings, that there was a 

Proba- 


this Houſeg at every Man was concerned to hear what Evidence 
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ili is being guilty from that Accuſation. Therefore, Sir, I 
A J * e Gentlemen that are Counſel for Sir Jobn 
Fenwick could think, that you did intend to proceed otherwiſe than to 
hear Counſel as to the Fact: they could not think that upon Proof of 
his being indicted, that that would be Ground enough for you to proceed 
to paſs the Bill : For how could any Body think, but you would come to 


examine the Fact? I can't ſee how they ſhould come to miſtake, unleſs 


, ilfully. 
Pr. Price. The Matter now debated, is, What Method ſhall be fol- 
Jowed, or what Evidence ſhall be given upon this Bill ? or whether Evidence 
ſhall be given of any other Matter than is ſuggeſted in the Bill? I muſt 
confeſs, making a falſe Step at firſt ſetting out, hath put us out of the 
Way hitherto ; for in the Caſe of my Lord Strafford, Witneſſes were ex- 
amined, and Adjudication that he was guilty, before any Order for a Bill 
of Attainder. But fince you are in this Way, conſider whether the Counſel 
againſt the Bill have gone according to their Order: The Order was, that 
ounſel ſhould be heard to prove the Suggeſtions of the Bill, and the Counſel 
for Sir Jobn Fenwick do not oppoſe that; but the Counſel for the Bill open 
more T hings than are comprehended in the Suggeſtions of the Bill : for the 
Suggeſtion is only a Recital, and hath no poſitive Averment. And though 
the Bill and an Jadiament is not the ſame, 5 they muſt be the ſame in 
this, to put a charge upon the Perſon. If the Preamble is not to any 
Purpoſe, what need they have made any, but have ſaid only, Let him be 
attainted ? To what purpoſe does Sir John Fenwick come to the Bar? If it is 
to any Purpoſe, tis to anſwer the Charge of the Bill. x That learned 
Perſon ſays, to ſuggeſt that he is guilty till the Matter is proved, then 
there mult be an Amendment in that Point, and that will make itanew Bill, 
and then he muſt have another Day to anſwer the new Charge: But 
they might as well have ſaid he was guilty of Hi h-Treaſon, as to ſay in 
the enacting Part, that he ſhould be attainted. Therefore, if the Gentle- 
men for the Bill will proceed and prove the Preamble of the Bill, let 
them; otherwiſe let there be another Day for Sir Jabn Fenwick to attend, 
and let them do all together. 

Sir Chri/lopher Muſgrave. I think, as to that learned Perſon, nothing 
is to be laid to his Charge, for I think they have drawn the Bill purſuant to 
the Directions; and I am ſure if they had drawn it otherwiſe, before they 
had known the Senſe of the Houſe, I think they had been guilty of a 
Crime. 

That which ſeems to be before you, is, what was opened by the King's 
Counlel, and that was to prove the Treaſon. Now, Sir, I would be glad 
to know of any Perſon, whether any thing is to be admitted to be proved at 

our Bar but what is in your Bill. For let us have a little * to the 
Proceeding in J/eftmin/ter- Hall : Can any Perſon, upon an Indictment of 
High-T reaſon, offer Evidence of any 1 reaſon but what is expreſs'd in the 
Ind;Qment? And I think this is the ſame in Effect; for here you draw a 
Bill of Attainder againſt Sir Jahn Fenwick, and in Juſtice you ſend him a 
Copy of it, and, with great F avour too, you allow him Counſel to defend 
himſelf to that, as to the Suggeſtions that are in the Bill; otherwiſe, to 
what End did you ſend him the Copy of the Bill? Now, if you will admit 
of any thing to be proved but what is in your Bill, I know not of what dan- 
gerous Conſequence it may be, for 'tis impoſſible to be prepared for it. 

Mr. Sel. Gen. If the Counſel againſt the Bill could be any way miſtaken, 
or think the Bill defective, 1 am for giving them longer Time to make their 
beſt Defence; but think neither one nor the other of them true; but your 
Order was to draw a Bill for attainting Sir Fohn Fenwick of High-T reaſon ; 
end I think if the Bill had gone no RE but enacted that he ſhould be 
attainted of High-1 reaſon, we had ſtrictly purſued your Order; for the 
Preamble is no neceſlary Part of the Bill, - 

A Bill and an Indictment are of quite different Natures ; there is a 
Form for an Indictment, but no Precedent for an Act of Parliament. 

{\s to the Preamble, the Debate, when it was ordered, went no farther 
than that he was accuſed of High-T reaſon, and was like to have been 
brought to his I rial : and to delay it, he pretended to make an ingenuous 
Contcflion; and inſtead of that, there was produced a Paper which you have 

cenſured (as you thought fit), and upon that you voted a Bill to be brought 
in to attaint him of High-Treaſon: What then could be expected more 
tor the Inducement, but the Debate upon which it was ordered? 

If this Houle had thought fit to examine Witneſſes before (as now), no 
doubt but the Bill would have ſuggeſted that he was guilty of High- I rea- 
ſon ; but 'tis Time enough for you to ſuggeſt that, after you have heard 
what Witneſſes there are. If the Counſcl did not know this, notwithſtanding 
Il that I have ſaid, I am for giving them Time; but (with Submiſſion) it 
was impoſhble for them to miſtake it: If the Bill had went no farther than, 
Be it enacted, that he ſhould be attainted of High-Treafon, then they 
had ſome Colour to ſay there were different Species of High- Treaſon, and 
tney could not tell to what particular Facts they muſt apply themſelves: 
But when the Indictment is recited, which charges him with particular 
Facts, and tells him by what Witneſſes the Bill was found, it was im- 
poſſible not to know that this was the High-T reaſon you did intend to 
enact that he ſhould be attainted for: But when they ſay they are not 
ready, truly there may be ſome Reaſon for it; for I believe they never will 
be ready : Sometimes Men will be wilfully miſtaken, and ſometimes tis 
their Misfortune to be ſo. They ſay they are miſtaken; which of theſe 
are true, I know not, but we have ſcen already the Time when he hath 
trifled with the Courts of Juſtice; he hath delay'd his Trial till one 
Witneſs is withdrawn; if you give him longer Time, he may have the 
n Fortune to have the other gone too. I ſee no Reaſon for you to for- 

ear hearing of the Evidence. 7 

Mr. John Montagu. I am not ſurprized to hear Sir John Fenwick deſire 
Time ; for giving him Time is giving him Life; nor for his Counſel to 
tcl] you his Witneſſes are not ready; tis a common Excuſe; I hardly ever 
knew a Perſon brought upon his Trial, but that was his Excuſe; and yet 
I have ſeldom known it allowed as a good Excuſe : But 'tis objected, you 
muſt go ſecundum allegat & probat' ; and nothing being in this Bill like 
what the Counſel for the Bill did open, *tis not fit to hear them call Wit- 


neſſes to what is not alledged in the Bill, I grant that; and yet I think 
Vox. V. 


upon a Bill of Attainder For High-Treaſon. 
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they ought to be allowed to call Witneſles to prove every thing they have 
opened to you: Tis agreed they ought not to have brought in a Bill, to 
ſay in point blank Terms, he is guilty of High-'Treaſon ; but they ſay, 
you ſhould have charged with what Treafon he is accuſed of, and then they 
ſhould have been admitted to prove it. With Submiſſion, the Bil docs 


| that thing; for the Bill does recite, that he is indicted of High- Treaſon, 


in compailing, &c. This is the 'Treafon that is charged upon him by this 
very Bill: Now ſure you will permit them to prove what is alledged in the 
Bill. What did the Counſel for the Bill open? That at ſeveral Meetings 
they met to conſult of the Matter that this Bill takes Notice of. Did riot 
he tell you when Charnock came firſt there for that Purpoſe, and when 
Charnock met them again for their Aſſurance ? Now this being fo plainly 
ſet forth in the Bill here, which recites, that this Matter was proved b 
two Witneſſes, upon the Credit of whoſe Teſtimony this Matter was bd, 
and that one of them is gone away; and, ſay they now, we are ready to 
prove the Matter then ſworn : Is not that proper to ſatisfy Gentlemen's 
Conſciences that won't convict this Man without Evidence ? 

Sir Fr. Winnington. Mr. Speaker, I humbly conceive the Queſtion is not 


now, Whether Sir * Fenwick is guilty, or no? But, Whether the Ob- 


jections the Counſel for him have made, be ſo ſtrong as you will grant 
what they move to you? They tell you, if Counſel will proceed upon no- 
thing but what is fon eſted in the Bill, according to your Order, we are 
ready to make our Defence. It was ſaid the King's Counſel was ordered to 
give their Evidence ; that can have no Interpretation but as to the Mat- 
ters in the Bill. 

Says the King's Counſel, We will prove him guilty : Says the Coun- 
ſe] on the other Side, I hope the Houſe will give us Time to encounter 
them in that, for you have no ſuch Thing in the Bill; the ſending them 
the Copy of the Bill was as much as to ſay, You need not prove any thing 
but what is therein aſſerted. *T was faid by the learned Gentleman there, 
that there might have been an Act of 22 which might have ſaid 
only, Be it enacted, that ſuch a Man be attainted, without giving an 
Reaſon, I cannot deny but it might be ſo without any * don't 
believe it will be fo. And another learned Perſon was for mending of the 
Bill : Says he, When you have the Matter of Fact proved before you, it. 
my lead you to the amending of the Bill, and inferting what you pleaſe, 
and enacting of it; but does not anſwer what the Counſel ſaid on the other 
Side : Would you have us anſwer what we did not know that you would 
ſtand upon? The Queſtion is not, Whether he be guilty or no? But, 
Whether the Objections that are made be good to give them Time? 

Col. Granville, Sir, the Counſel (by what I obſerved from them) have 
ſtarted two Difficuties, and really (to me) both ſeem very material; the 
firſt is, Whether the King's Counſel ſhall be at Liberty to prove any 
thing that is not ſuggeſted in the Bill? The other is, Whether Sir John 
Fenwick had due Notice to make his Defence ? 

The firſt is a Matter of very great Moment: You are proceeding upon 
a Bill where not only the Life of Sir John Fenwick, but the Life of ever 
Man in England is in ſome meaſure concerned : When a Precedent is made 
in this Caſe, Nobody knows who may be affected or hurt by it; and 
therefore I defire you will ſettle that Matter, and have the . of 
the Houſe, whether they will admit the Counſel to prove any thing that is 
not ſuggeſted in the Bill ? If you will, I do not {ce how any Man that 
ſtands at the Bar of your Houſe, can be prepared to make his Defence. 
For there ſhall be one Crime alledged in the Bill, and when he comes to 
the Bar, the Counſel that are to proſecute, ſhall go quite off from that 
which is laid in the Bill, and produce you Evidence to a new Crime; and 
he ſtares and looks round him, and you had as good allow him no Coun- 
ſe], or Copy of the Bill. This you thought ſo neceſſary for every Man 
that was to come upon his Trial for his Lite for Treaſon, that you altered 
that Trial, and declared no Man ſhould have any Treaſon proved againſt 
him that is not alledged againſt him in the Indictment, 

We have had great Complaints of Meſiminſter-Hall; and if the Parlia- 
ment ſhould proceed in this manner, may have the ſame again, If they 
are too raſh in their Proceedings, they will be countenanced mightily in 
them, if you ſhould proceed ge a Man, and condemn him for one 
Thing, when he is accuſed of another, I deſire to know, how we can 
proceed in a Bill upon which Sir F. Fenwick is to be proved guilty, and 
he hath no Opportunity to anſwer it? I take it, as this Bill is drawn, Sir 
J. Fenwick's Guilt is noway concerned in it: For whereas the worthy 
Gentlemen tell you the Treaſon is ſpecify'd, there is no Treaſon ſpecify'd, 
otherwiſe than he is indicted for it. 

Mr. George Rodney Bridges. Sir, I think the proper Queſtion before you 
is, Whether you will allow Sir J. Fenwick Time to produce ſuch Wit— 
neſſes as he ſhall deſire for his Juſtification ? 'Tis a little ſtrange to me, 
that the Gentlemen that are of Sir J. Fenwick's Counſel ſhould inſiſt upon 
thoſe Things, to deſire farther Time for his Preparation, when (I think) 
tis very plain, they were told what they were to prepare for by the Bill; 
which was, they were to juſtify Sir J. Fenwick againſt thoſe Things he 
{tands indicted for; and the Matter of the Indictment is the Thing to be 
proved before you, and the Witneſſes to make it good are likewiſe men- 
tioned ; one of them is gone, but his Teſtimony remains upon Oath, not 
only to the Grand-Jury, but in another Place, that I am told of: I do not 
think you will think it reaſonable, after the King's Counſel have made out 
their 88 to give him Time to make their Obſervations upon the 
Charge ; ſo you will conſider before you hear the King's Counſel, whether 
you will allow him farther Time, or no. 

Sir fof. Williamſm. Mr. Speaker, the Gentleman that ſpoke laſt ſtates 
the Cale to be, Whether you will think it reaſonable to allow Sir J. Fen- 
wick farther Time to produce his Witneſſes? You may, Sir, make that the 
Queſtion ; but that will depend upon another, which is, Whether you 
think that Sir J. Fenwick had not Notice enough to prepare to defend him- 
ſelf againſt the. Charge contained in the Preamble of the Bill? And I add 
this further, Whether the Manner and Way of expreſſing that particular 
Charge in the Bill, is not ſo worded, ſo charged, as here exprelly to be- 
come a Charge that he is to anſwer for, and not only as a Matter of Fact 
anc, © related, not to come in Proof here: For if it proves to 
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be well charged in the Preamble, tis a particular Fact of Treaſon he is to 
anſwer for in this Houſe ; and then he hath had Time enough; ſo that now 
you are to judge of your own Way of expreſſing yourſelves, I believe eve- 
x Gentleman knows it was the Senſe and Meaning of the Houſe, that 
thoſe are the particular Treaſons mentioned in the Indictment with which 
he ſhould be charged at the Bar, and have Time and Liberty to defend 
himſelf; and not only to the Allegations, that he had been indicted, Ac. 
Now, Sir, if you ſhall allow theſe — to except againſt your Way 
of expreſſing yourſelves, that I ſubmit, to you: But tis clear to me, that 
this was a very good and proper way of 8 ourſelves, to charge him 
with theſe Facts, and to give him Liberty to —— it. If he and his 
Counſel underſtood it otherwiſe, the Queſtion is, Whether their differ- 
ing with you in the Way of expreſſing it, ſhall be allowed to them, with- 
out taking a reaſonable Exception to it? You are ty'd here to the ſtrict 
Rules of Juſtice; but as to the Forms of Proceeding below, I do not think 
you are. Our Meaning was, moſt certain (though he was indicted, that 
at was nothing to us), that they ſhould bring their Proof to our Bar to 
prove him uilty ; and if you ſhould give him two or three Days Time, you 
muſt mend your Bill to their Way of Expreſſion, and to their Senſe _ | 
Mr. 1 I take the Queſtion to be now, Whether the King's 
Counſel ſhould give Evidence of any other Matter than what is alledged 
in the Bill? As to that, I muſt obſerve to you, that this Bill does not ſet 
forth any particular Charge againſt him; it does not ſay, that he ſuch a 
Day did ſuch a Fa&t,Hwhereby he can make his Defence; tis only the Re- 
cital of an Indictment; and it does not ſay the particular Time and Place 
where the Fact was done, Now as to what that Gentleman ſays, if it had 
been ſaid generally, that he ſhould be attainted, it had been. ſufficient. 
22 H. MII. the Statute for attainting one for putting Poiſoninto a Pot, &c. 
there is the Day and Year when the Pad was committed; and ſo he might 
make his Defence. Then the King's Counſel offer to prove, that this 
Goodman was convey'd away by Sir — Fenwick; and there is no ſuch 
Charge in the Bill; for the Bill only ſays, that he is withdrawn; and I am 
of Opinion they ought to give Evidence of nothing but what is in the Bill. 

Mr. F/hitaker. As to the Exceptions made by the Counſel to the Inſuffi- 
ciericy of the Bill, by which they pretend ws = Fenwick was led into an 
Errot,' ſo that he had no due Notice, I muſt needs ſay, if they were in 
Nenn ſter-Hall they would be in the Right: But this Houſe is not bound 
to tibſe Forms: for \ believe the enacting Clauſe would do the Buſineſs of 
Sir John Fenwick well enough, if all the reſt were laid aſide; and I will 
conlider it with as much Tenderneſs and Conſcience for the Priſoner at the 
Bar, as any that brings Arguments from ſiminſler-Hall. I would con- 
ſider, whether ſuch a Defence as they have made, that from the Bill (as to 
what is laid in it) he had not Notice enough to prepare to make his An- 
ſwer : They ſay, a Recital is no direct Affirmation in civil Matters: It is 
an Affirmation; for to ſay, Whereas ſuch a one is Bound, is good in a Decla- 
ration upon a Bond. Now I would know, whether this be not enough, to 
ſay, That heis indicted, without any Allegation that he is guilty ? Had the 
Bill no Recital at all, it had been an Objection ; but it may be, it had been 
ſuch an Objection, that they ought to have done ſomething of their Parts, 
as to have — the Opinion of the Houſe to what they ſhould have 
anſwered : For ſuppoſe there had been no Recital at all (and you may 
make what Recital you think fit) what ſhould Sir 7%n Fenwick have done ? 
There are ſome Inſtances at Common Law: A Man is indicted for be- 
ing a common Barrater, and there are no Inſtances given in the Indict- 
ment; why then he comes and prays the Court, that they may declare 
what Inſtances they will give, and that they may give no other Words in 
Evidence ; Therefore I queſtion not but that ſhould have come on his 
Part; he is to be heard as to the enacting Part of the Bill; and under Fa- 
vour, you could do no otherwiſe. Now if they do offer to give Evidence 
of any Treaſon that is not ſpecified in the Recital of the Bill, and the 
Counſel make an Objection to it, I ſhall agree with them, 

Sir £4, Seymour. My Lords, and you Mr. Speaker, what 

a ah hath heen faid to you by that worthy Perſon that ſpake laſt, 

N | no doubt, is true; That if there had been no more than the 

enacting Clauſe, it would have done Sir John Femwick's 

Buſineſs with a Witneſs, or rather without a Witneſs : But that is not 

the Queſtion we are diſputing here; but the Queſtion is, Whether you will 

ive Sir J-bnu Fenwick longer Time to make his Defence to 

= Three a- {hat Part he inſiſts on, that is not contained in the Bill? 

98 You are well ſatisfied that you cannot go through with the 

Suggeſtions To-night, and the Debates, and what relates to it; and l find 

no Perſon againſt putting it off, but becauſe it would be a Delay; and if 
it be no Delay, that Reaſon is out of Doors. 

"They tell you, the Counſel could not but take Notice of the Matters ſug- 
geſted in the Indiftment : | cannot think that is reaſonably argued; becaule 
they do know the Practice and Method is ſuch, that they can take Notice 
of nothing but what is ſpecified and contained in the Bill. And therefore, 
there being no Guilt charged upon Sir 7% Femwick in the Bill, is it reaſon- 
able they ſhould come and accuſe themſclves here, or make a Defcnce to 
what is not charged? No; but, ſay they, it is implied: This is an untrod- 
den Path, and you ought to walk as fecurely in it as you can. *Tis extra- 
ordinary that you bring Sir Fobn Fenwick here to anſwer for Treaſon, when 
tis allow'd in the Suggeſtions of the Bill, you have but one Witneſs to 
that Treaſon ; and x. 2 you take theſe extraordinary Steps, you ſhould 
comply with him as much as you can in the Forms. For if Freaſon be 
not IT reaſon unleſs it be proved by two Witneſſes, and you will give him 
Liberty to make his Defence, I think it no Loſs of Time; for you cannot 
go through the Bill Po- night, to ſee whether Sir 7% Fenwick be guilty 
of what is contain'd in the Indictment. And 1 will give youone Reaſon. 
why he could not be prepared to make his Defence in to ſhort a Time; for 
he could not produce his Evidence if he had any; and if you give him 
longer Time, 1 ſuppoſe you will think fit that Sir Jahn Fenwick ſhould 

ive an Account of what Witneſſes he thall make Uſe of for his Defence; 
and you will give an Order for thoſe Witneſſes. 

Mr. Harceurt, If Sir ahn Fenwick's Buſineſs muſt be done, I hope we 
ſhall do it like rational Men, and what we enact, be able to give a reaſon- 


- 


able Account of it in the Preamble of the Bill. 


Becatiſe many 


163. Proceedings apain/t Sir | Fenwick, Bar. 


As to the Queſtion propoſed, your Debates have run ſeveral Ways: The 


5 — 
| firſt is, Whether Sir John Fenwick ſhall be allowed further Time? And in 


3 


this Caſe, whoever I differ with, tis of that Nature that I muſt deſire the 
Liberty of ſpeaking my Mind. I muſt confeſs, I ſee no Room for inlarg- 
ing the Time; and I ſhall humbly ſubmit my Opinion to other Gentle- 
men, whether he ſhould have further Lime to prepare his Witneſſes ? 
And for that, pray conſider the Nature of the Matter before you. _ 
Sir, there is nothing certain that is alledz'd in the Bill; aud ſhould you 
allow him further Time to anſwer that which is not alledg'd, I cannot ima- | 
gine what Effect you would have of it. Tis ſaid indeed, he ſtands in- 
dicted ;-but 'tis nowhere ſuggeſted, that he is guilty of that Indictment. 
This general Charge ſeems a great Hardſhip : There is no one Thing that 
ſo many have been unjuſtly — off by, as the Uncertainty of alledging 
general Facts in Indidments of High- Treaſon; nor has any Thing becn 
complain'd of in ſuch Trials for a greater Grievance. hat have you 
done in the Bill for regulating of Trials in Cafes of High-Treaſon? In 
that Bill you have reformed that Abuſe, and taken Care, that whatever 
Treaſon a Man might be guilty of, yet he ſhall never, upon his Indict- 
ment, anſwer to any Fact, unleſs the particular Overt-Act be expreſsly 
laid and affirmed in his Indictment. K | 

» That which ſeems moſt reaſonable in this Caſe to he done, is, not to in- 
large che Time; but when you think fitting to proceed, proceed upon 
whatꝭ is before you. Here are ſome Matters expreſsly alledg'd ; let them go 
over the Recital, ſee whether they can prove that ; but I cannot imagine to 
what Purpoſe you ſhould give the Priſoner further Time to anſwer no- 
ting for that which is not charged is fo. 

r. Finch. Mr. Speaker, Sir, this is a Queſtion, in my Opinion, of very 
great Conſequence : You are very well told from below, that this is an un- 
trodden Path ; and I am the more confirm'd *tis fo from this Debate. 

We are told, that Sir 7% Femwick, or his Counſel, could not be ig- 
norant of what they were to prepare themſelves for. For this was our 
Meaning, ſays one Gentleman, though I find the Path is ſo untrod, we 
are very unfortunate in expreſſing of it, for we have not ſaid it at all in this 
Bill; we have ſaid, Sir John Fenwick was indicted, c. Sir Jobn Fenwick hath 
had a Copy of this Bill ſent him, Counſel allow'd him, and upon a ſecond 
Reading he comes to make his Defence. We are told, the Procceding upon 
this Bill is not to be reſembled to the Procceding in jimi ler. Holt; and 
this is ſufficient in a Bill (tho' in an Iudictment it would not), without 
alledging that Sir John Ferwick is guilty. But one would think, that if Sir 
John Fenwick is guilty, every Allegation in the Bill, that is, the Inducement 
to the Bill, which is for attainting him, ſhould be a good and juſt Ground for 
the Attainder; and then, this Gentleman, that hath had a Copy of the Bill 
to prepare for his Defence, and ſhew you Reaſons why the Bill thould not 
paſs, though our Proceedings are not to be reſembled to the ordinary Pro- 
ceedings, yet we are to expect from him fuch a Defence as the ordinary Pro- 
ceedings in Il min ſler- Hal would require: But I think this is hardly to 
be expected; one might have thought, and reaſonably enough, that it might 
have come into his Imagination, that if there had been Ground to attaint 
him, by the ordinary Proceedings and Methods of Juſtice, the Parliament 
would not have taken an extraordinary Courſe to come at it: For I can 
never think it a good Reaſon to proceed this Way, that is, for the faving of 
lime; and if there be extraordinary they muſt gueſs at that out 
of the Bill: Now that is grounded upon thoſe Suggeſtions that I have cited; 
and then I ſhuuld have imagined, that whereas he had been indicted upon 
the Oaths of two W itnetles, as the Law requires, and one of them was with- 
drawn ; that you had rather intended to have charged him with ſome Con- 
trivance to elude [uſtice, whereby you had Reaſon to exert your extraordi- 
nary Authority to proceed againſt him by Way of the Legiſlative; and I do 
not find we have any Precedent to warrent this Proceeding, tho' in our 
Debates we have endeavoured to find one: yet I cannot but obſerve the 
Conſequence of this hereafter: For whether we can find a Precedent to war- 
rant this Proceeding in former Ages, or not, we are making a Precedent 
for our Poſterity. And conſider the Conſequence of this Precedent you are 
making; I think all the Bills in Parliament are grounded by the molt ſe- 
rious Ways of Deliberation, before you come to 5 And Bills of 
Attainder ought much more, ſure, to require the Seriouſneſs of your Pe- 
bates ; but I cannot but obſerve the Steps now made; I am afraid there 
was a wrong Step at fuſt; I was not here the firſt Day: But recolle& ſome 
Things from the Bill itſelf; the Tendernefs of thoſe Things upon which 
this enacting Clauſe does ſtand. Here was no Evidence given to induce the 
Houſe to bring in this Bill of Attainder ; when this Bill is brought in the 
Houſe, and the Preamble that ſuggeils that which is the Ground of the 
enacting Part conſider'd in the Houſe; and the Houſe did not think it rea- 
ſonable to procced to the Reading of it a ſecond Time; I remember we were 
told, Won't you read it a ſecond "Time, when you may have an Opportuni- 
ty of having thoſe Suggeſtions prov'd to you? This was the Ground why 
this Bill was read a ſecond Time. For conſider, otherwiſe a Gentleman 
may, in any other Cat- as well as this, defire Leave to bring in a Bill for at- 
tainting ſuch a one; and tell you, You ſhall have a good Reaſon given to 
you for it afterwards; and though the Reaſons ſuggetted in the Bill are 
not ſufficient, you may have Reaſons out of the Bill that are ſuficient. 
\V hat a Precedent will this be! Why, Sir, Length of Time gives a Sanc- 
tion to thoſe Prevedents which the Age that makes them think not of; and 
they become good Examples to Poſterity, that were even very heinous Pre- 

cedents to the preſent Times. Nov if this ſhall ſtand, as now in the Bil! 
I would aſk, What Man in Zrglend is ſecure, when a Parliament ſha}! ariſe 
that hath a Mind to attaint him? Why then, Sir, if you do amend the 
Bill, conſider the Method of your Proceedings; you do yourſelves, in 
effect, declare, that for bringing in of the Bill, for twice reading of the 
Bill, you had no Ground at all; for otherwiſe you had gocd Grounds 
recited in the Bill, and that muſt be a ſufficient Ground to attaint him; 
and if you declare it no ſufficient Ground to attaint him, you declare 
you have brought in a Bill, and read it twice, without any Ground, 
Whether you will allow Liberty to offer at your Bar any Suggeſtions 
otherwiſe than in the Bill, that I muſt ſubmit to you; and for giving 
Time, ſince that is a Queſtion of a very extraordinary Nature; but 
have humbly offered my Thoughts, Whether any thing hall be offered 
otherwiſe 
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herwiſe than is ſuggeſted in the Preamble of the Bill? I hope you will 
= for the Precedent ſake you are now making ; which if you do, I am 
afraid Bills of Artainder may become now as frequent as Bills of Attain- 
der were in Richard I1.'s Time; which I hope never ſhall be. 

Lord Norreys. Mr. Speaker, TI will not pretend to tell you, that you are 
bound by other Rules than Rules of Juſtice ; but what is Juſtice in //eft- 
min *- Hall is ſo here, and every where. And laſt Year you thought it 
Juſtice, that no Man ſhould be brought to a Trial, but he ſhould know 
What were the particular Facts that were alledged againſt him. 

Lord Cutts. I think it, in ſome Meaſure, a Misfortune, that a Matter 
of this Nature, as is your preſent Debate, hath held you ſo long; and con- 
ceive it a Thing to be wiſhed, that every Gentleman that ſpeaks upon 
this Occaſion, would apply himſelf more cloſely to g and leſs to 
Forms; I mean, to Forms, conſider'd merely as Forms; for it ought to 
be true Reaſon that is convincing to you : And you ought not to tie 
yourſelves to any Forms upon this Occaſion, but ſuch as are grounded 
upon Reaſon ; and really I have not heard any Thing that fell from any 
Chatieman, that ſhews his Doubt of the Nature and aggravating Circum- 
ances of the Crime of the Priſoner ; but it hath conſiſted with the ou 
Candour and Juſtice of this Houſe, to ſhew this Favour to the Priſoner 
before you. The Counſel ſay, they are unprepared ; if they mean they 
ſhould prepare themſelves for more Grounds of Difference and Chicanery, 
I would not give them farther Time; I can't perceive there is any Rea- 
lity of Argument in it; and there is in Reaſoning, as in Religion, ſome- 
times a Form without a Power, 

Sir Tho. Dyte. Sir, you have now two or three Queſtions before you; 
] deſire you will confine our Debates to one Point: I think, whatever 
Opinion Gentlemen may be of concerning the Proof, I think the Point 
under your Conſideration, if you will make a right Judgment, is the Pre- 
amble of your Bill, which I take to be the Foundation of it, and the Cauſe 
for which you attaint this Gentleman : Now the Preamble does not recite, 
and ſay, he is guilty, but e nor ſet forth any Time; nay, it 
does not ſay he was arraigned, do that theſe Things are very uncertain, 
and yet you muſt attaint him for the Things recited in your Bill. And 
you know theſe Acts of Attainder are extraordinary Methods in Caſes of 
"Treaſon ; and if you put it upon this Point, that the Act attaints him for 
one thing, and the Counſel thall prove another, it makes it more uncer- 
tain than it is, and no Man can be ſafe ; and therefore I hope you will 
confine the Counſel to Proofs of the Matter cantained in the Bill. 

Mr. J. Howe. Sir, I ſhall not move you to any thing that may tend to a 
Delay of the Matter before you : I think, if you pleaſe to go on upon 
the — ſuggeſted in the Bill, they are Allegations which muſt be 
proved before — Bill is committed; and that will not hinder Sir 7. Fen- 
wick from being examined to the Treaſon likewiſe, Therefore all that is 
alledged in this Bill, I ſuppoſe, being thought neceſſary to be proved, I de- 
fire he may be called in, and the Counſel may go on to prove what is al- 
ledged in the Bill, and afterwards Sir J. Fenwick may anſwer them. 

Lord Coningſby. If the Queſtion was, Whether you ſhould grant this 
Gentleman 'I ime or no to make his Defence, I ſhould not have troubled 
you. But the Queſtion now ſeems to be, Whether the Bill does depend 
upon the bare Suggeſtions of the Bill, or upon the Guilt of Sir J. Fen- 


wick? And therefore if Gentlemen do inſiſt upon it, that he ſhould have ſhould be bound to anſwer any thing that is not in the Bill? If they aſked 


longer Time to defend himſelf, as to his being innocent or guilty, I ſhall 


not oppoſe it; but if you think fit to put it off, as if the Fate of the Bill 
did depend upon the Suggeitions of it, I can't agree to that Matter ; 


therefore I deſire a ſhort I ime may be given him to anſwer the Matter of 


his Guilt. 

Mr. Harley. I find all Gentlemen that ſpeak of this Subject, to ſay this 
Matter is of a very extraordinary Nature, and you have entered into it by 
very extrauidinary Methods: But I muſt only obſerve, that this being the 
firtt Bill of this Kind that hath been brought into the Houſe, before any 
Proof, Gentlemen muſt be excuſed if they are cautious what Steps they 
do take; and when the Wiſdom of the Houſe has thought fit to take quite 
difterenc Methods, as to the Preliminaries, tis not to be wondered if they 
meet with Difficulties in their Proceedings. 

Some Gentlemen preſs for more Time to be given to Sir F. Fenwick to 
be prepared; and others urge, that you ſhould declare, whether the Coun- 
ſel ſhould be heard to any Thing byt what is ſuggeſted in the Bill. And 
I think you muſt give a Determination to the laſt Queſtion, though the 
whole Houſe — give him longer Time: For it you give him longer 
Time, it will after come to the ſame Debate, whether they ſhall be heard 
to any Thing but what is ſuggeſted in the Bill? If you ſhould think fit to 
add any Thing, then it will be reaſonable that he alſo ſhould be heard to 
that; for in the Caſe of the Death of a Man, let him deſerve never ſo 
much, yet he does not deſerve to die unjuſtly by your Hands. 

I: ſcems a very plain Propoſition, that when a Man is accuſed, he ſhould 
not aniwer to what he is not charged with; and to charge it with Innu- 
endo's and Implications is ſo uncertain, that as I always have ſeen it denied 
in this Houſe, fo I hope I ſhall not ſee ſo great an Aﬀembly give any 

ountenarice to it. They did tell you, they were prepared to ſpeak to the 
Reaſonableneſs of the Bill; but this Matter not being ſuggeſted in the 
Bill, they are not prepared to ſpeak to it, 

Sir 753. Littleton. | ſee now where your Debates have led you: I 


thought the regular Subject of our Debates had been the Point upon which | 


the Counſel withdrew ; and that was for Time. For what? Why, to 
prepare themſelves to anſwer any Evidence that might be om againſt 
them; becauſe they perceived you did expect the Counſe 

Iould produce their Evidence. But they made an Objection : Say they, 
We did not underſtand your Order was, that we ſhould come prepared to 
oppoſe any Teſtimony viva voce to be given againſt us, but only prepared 
to ſpeak to the Reaſonableneſs of the Bill. Now, Gentlemen, after five 
vr lix Hours Debates, have been willing to accommodate the Matter (that 


nobody might think that any one preſſed a Matter unreaſonable), that they that this Queſtion may be put, Whether the Houſe will hear, at the Bar 


might have Time: But ſome Gentlemen will not be ſatisfied with grant - 


in what the Counſel deſired, but they deſire more. And what is that? | the High-Treaſon whereof he was indicted ? 


for the Bill | 


upon a Bill of Attainder for High-Treaſon. 


| 


— 
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Why, that is, to know the Opinion of the Houſe, whether you will ad- 
mit any one Thing to be proved that is not ſuggeſted in the Bill? And I 
do take this to be within the Suggeſtions of the Bill, as fully as can be 
expreſſed. For what does the Bill ſay ? "The Bill does ſay he was indicted 
of High-Treafon, and that one of the Wirnetles is gone: And Gentle- 
men come to the Concluſion, and ſkip over the immediate Part of the 
Bill; for the Bill does ſay, that he did incite and conſult, &. And the 
Objection of the Counſel was not againſt the Evidence; but they ſaid, 
they were not prepared at that Time to anſwer it, and there they leave it ; 
and thereupon the Houſe go on upon the Debates. © What can we expect 
that they intended ? "They might think, either we ſhall gain our Point, 
and the Houſe will give us Time; or otherwiſe, if they go on and hear 


| this Evidence, then we ſay we wanted Lime. And that will be only Evi- 


dence ex Parte, and not carry fo much Weight with it, tho' we have no- 
thing to ſay to it ; or they might think it may have this Effect, that the 
Houſe will not go on, and hear any Evidence at all: In either of theſe 
Caſes, we have the faireſt 8 that we can have, on the ſecond 
Reading of the Bill, in Defence of our Client: All they deſired was, 
that they might have Time; and I hope that which ſatisfied them that 
are moſt concerned, may ſatisfy any Gentleman of the Houle. 

Mr. J. Howe. The Queſtion is not, what they aſked, but what is rea- 
ſonable for us to grant? I was in the Beginning againſt any Delay, and 
I think there is no Occaſion of Delay: All I deſire is, Sir, that the 
4 Counſel may be deſired to prove the Suggeſtions of the Bill ex 

oro. 

Mr. Sol. Gen. Moſt that have ſpoke of this Matter have ſaid, that the 
Matter is very generally laid in this Bill, and the Counſel could not very 
well know to what to apply themſelves : That it ſpeaks of High-T reaſon 
in general, and of aiding the King's Enemies, which is very general : It 
recites that indeed; but the Indictment is legal, according to the late Act 
of Parliament. *Tis not only ſaid, that he deſigned the Death of the 
King, but for that Purpoſe he and others met together, and agreed to fend 
Charnock to France, to go to King James, to induce the Frenc King with 
an armed Power to invade England. Now how can any Thing be more 
particularly charged ? And the Indictment is fo charged in your Bill, I 
think therefore the Counſel could not be ignorant to what they ought to 
apply themſelves: But by what I perceive, Gentlemen are very well gon- 
tented to give him further Time. I remember, when the Bill was firft 
brought in, there was a long Debate for a fecond Reading; and {ome 
Gentlemen thought it hard to be tried by fo ou an Aſſembly, and ſaid, 
they had rather be tried by a fewer Number: But I ſhall obſerve, that you 
have ſent the Copy of the Bill to Sir F. Fenwick beforehand, and you ſent 
him Notice that he ſhould provide himſelf. But I remember a much 
better Man than Sir J. Fenwick, who had the Misfortune to be under an 
Accuſation of High-Treafon, had his Inditment one Hour, and was 
tried the next; and tho' he pleaded to have his Trial put off till the After- 
noon, he could not prevail with the Court of Juſtice to do it: Sir John 
P-nwick hath had a Copy of his Bill for two or three Days, but he never 
had any Copy till he had pleaded. 

Mr. Waller. I ſtand up only for my Information; that which I would 
know is, whether the Counſel did not aſk you the Queſtion, whether the 


that, then the Gentleman that ſpake here is anſwered ; and the Gentlemen 
of the Houſe do not inſiſt upon what Sir J. Fenwick's Counſel did not in- 
fiſt on. And I do think the 2 Serjeant, who opened the Proceed- 
ings, after he had opened what had been before the Grand Jury, ſeemed to 
make it a Charge, as if Sir F. Fenwick had been condeſcending to the 
withdrawing of Goodman. Now that ſeemed as if they deſigned to make 
that a Part of the Evidence. 

Sir Richard Temple. The Counſel did not inſiſt upon it, only to anſwer 
the Suggeſtions of the Bill : Every Body knows, they objected to the others 
going on with the Evidence they opened, becauſe it was not in the Bill ; 
and the King's Counſel could not ſo much as alledge, that it was in the 
Bill ; and they would have gone on to have proved the Indictment. There 
is another Thing: It is told you, as if the Preamble had ſuggeſted ſome- 
thing of this Kind, that there was a Meeting. Now that Gentleman 
that ſpake laſt but one, has cleared it, that it only recites, he was in- 
dicted for theſe Things; and this brings nothing in Iſſue, whether he be 
guilty or no. Now I think the preſent Queſtion, and wn, Queſtion before 
you, is upon the Suggeſtions of the Bill ; for you can bring nothing in 
Iſſue here, but what is in the Bill; and Nobody can inſiſt, by the Rules 
of Reaſon or Juſtice, that any Man ſhould be heard to any Matter of Fact 
but what is in the Bill. And therefore I think there is nothing before 
you, 1 that you ſhould give Direction to hear them to what is ſuggeſted 
in the Bill. 

Mr. Methwen. Sir, I ſpeak to the Method of your Debates : Your De- 
bates ariſe upon an Objection that was made by Sir F. Fenwickt's Counſel, 
againſt the Counſel for the Bill going on with their Evidence to prove Sir 
J. Fenwick guilty of * 7 

I muſt beg leave to differ, as to what the Counſel did fay, from ſome of 
the Gentlemen that ſpake laſt; the Force of their Objection was, that they 
ſhould not now go on, for they were not prepared to anſwer them ; and 
the Reaſon they gave was, that they had not formal Notice; and the other 
afterwards ſpake to the Shortneſs of the Time: Your Debates for a long 
Time went purſuant to this, whether you ſhould allow them further Time 
or not? But the Length of your Debates hath raiſed a new Matter: Tho! 
I think that Doubt, though it was not made by the Counſel, may be very 
properly made by any worthy Member that hath that Doubt, whether, as 
the Bill is brought in, the King's Counſel might at any Time ſpeak to that 
Point, though Sir F. Fenwick be acquainted with it? And I muſt always 
agree, that Doubt ought to be reſolved, before you come to reſolve, whe- 
ther farther Time ſhall be allowed him or not ; and therefore I propoſe it, 


of the Houſe, the Evidence there is to prove Sir John Fenwick guilty of 


Col, 


CES.) 

Col. #harten.. Vou have three or four Queſtions, upon your Paper; 
and now, after ſo. long a Debate as. we have bad, I hope Gentlemen will 
not. think fit to ſtart new ones; and I hope you will take. Care that Gen · 
N ſhall not riſe, up three or four Times to ſpeak to this Matter. 

ou have another Rule of the Houſe,, That when a Queſtion is moved, 
and ſeconded, though another Queſtion is moved afterwards, yet that, 


muſt, be the firſt, Queſtion that is to be put; and I hope you will keep us 


to theſe Rules. 


I wonder at ſome ObjeAions: 'Tis told you, that. this is, ſuch a Pro- | 


ceeding that never any Thing of this Kind was before; and that you are 
here going to read a Bill of Attainder, before you have had an nner 
of Evidence upon which you ſhould. ground the bringing in of this Bill. 
Gentlemen muſt remember, or ſhould have informed themſelves ; for tis 
very certain that you had very good Grounds. to vote this Bill to be 
brought in: I ſee the Gentleman that brought in his own Accuſation ; 
Wye. his. own Diſcovery, read, and Mr. Attorney did inform you what 
was againſt him, and how, he ſtood indicted. And another Gentleman by 
me, told you, he was with him, and there was a Treaty for his Pardon; 
this was Evidence for reaſonable Men to go upon. And to tell you that 
theſe Precedents will endanger your Liberty ! Under Favour, this is the 
| Ground of all your Liberty. I is by this Power of Proceeding, when you 


have not that Evidence that //#min/ter- Hall requires, by which you will 


keep, great Men in Awe, | 
give me Leave to ſpeak to the Queſtion that I think you ought to 


Now, 
put 71 told you by the Counſel for the Priſoner, that they are not 


fired further Time: I confeſs, when you allow'd Counſel, I was of 

pinion it was a Favour; and now ſince they have made this Objection, 
though I do not believe you are obliged to allow them further Time, yet 
L bad rather err on that than the other Side; and therefore I think the 
faireſt Thing is tu allow, them ſome further Time. 
Mx, Secretary Tywmpal, Mr. Speaker, I have attended all this * 
your Debates, which are now in my Opinion of a very extraordinary Na- 
ture ;1 for a. great deal of your Time hath been ſpent upon Motion of the 
Counſel ſor the Priſoner at the Bar, whether you ſhould allow them fur- 
ther J'\jme or no: And now, by what I recollect from the Senſe of ſeve- 
ral Gentlemen, the Houſe ſeems willing to allow them further Time; 
even that is oppoſed at this Time of Day. 

Sir, the King's Counſel have open'd the Matter of Fact, upon which 
they did intend to produce their Evidence; and when they had open'd the 
feveral Heads, the whole QbjeCtion that I heard made by the other Side, 
was. They did not think the King's Counſel could have proceeded to 
examine Witneſſes upon thoſe Facts; and that they were not prepared to 
bring, Witneſſes on the Side of the Priſoner, and therefore pray'd for fur- 
ther Time: 1 ruly, whether that be reaſonable or no, or whether upon 
one Favour, the Houſe think fit to grant another; I cannot tell what 
might appear, if it had come to a Queſtion; ſince the Life of a Man is 
concerned, we ought to be tender of it, and I ſhall be as tender as another; 
therefore I am of Opinion, that a reaſonable Time ſhould be allow'd. 
To do what ? Why, upon the Evidence the King's Counſel ſhould pro- 
duce, they ſhall bring their Witneſſes on the other Side to anſwer them, 
Whether the King's Counſel will produce Evidence that is foreign to the 
Bill, that will be in Judgment of the Houſe; but it was a good Motion 


Eres fue the Senſe of the Houſe was, and upon that Account they 


made below, which I cloſe withal, that a ſhort Time may be allowed | 


them to make their Defence, and bring their Witneſles. 

Mr. Speaker. Gentlemen, you have had a long Debate; I do not re- 
member any formal Queſtion that was propoſed at firſt, till ſuch Time as 
I read to you what I thought was the Queition upon the Debate; when I 
read you the Queſtion for further Time, there were ſeveral Members ſtood 
up, and ſaid, that was not the Queſtion ; and took Exceptions to it, and 
propoſed that the Counſel ſhould be confined to produce Evidence only to 
the Matters ſuggeſted in the Bill ; ſo that now I have two Queſtions upon 
my Paper, which I will read to you, and put which you will. One 
Queſtion is, That they be confined to make their Proof to what is ſug- 
geited in the Bill. The ſecond Queſtion is, That Sir John Fenwick be 
allowed further Time, &c. | 

Sir Chriſtopher Muſgrave. A Gentleman ſaid, the ſecond Queſtion 
upon your Paper was but lately ſtarted ; but I remember, a little after 
the Counſel was withdrawn, it was moved, W hether you would give them 
further Time ? And I preſently after, in the Debate, did take the Free- 
dam to aſk, Whether it was intended they ſhould anſwer to any Thing 
but what was contained in the Bill? And, I remember, there was a 
Gentleman of the long Robe ſaid, That there was nothing offer'd by the 
King's Counſel, but what was within the Suggeſtions of the Bill. 
Another Gentleman ſaid, When they may have longer Time, they'd not 
ſeem ſo fond of it; tis indifferent to me, provided he be prepar'd to 
anſwer. But I cannot but obſerve, that the Concluſion of that honour- 
able Perſon was, that at laſt you muſt come to determine the Queſtion. 
You are likewiſe told by an honourable Perſon nearer the Bar, Why do 
you diſpute this, now you have order'd the King's Counſel to produce the 
Evidence; and ſo you have concluded yourſelves ? But for myſelf, I mult 
confeſs, I did never think the Evidence was to be heard otherwiſe than as 
to the Suggeſtions of the Bill, And if that Point be to be determined, 
why will not you determine it now, rather than to have another Debate 
upon it ? | 

1 Boſeawen. That which is preſſed by ſome Gentlemen, is begging 
of the Queſtion. Wi hat have we here brought Sir Zohn Fenwick for? Was 
it not to ſatisfy ourſelves, whether Sir John Fenwick was guilty of High- 
Treaſon ? Now that is ſuppoſed, by ſome Gentlemen, not to be within 
the Bill: If it be not within the Bilt, I defire you would throw out the 
Bill. But the Thing is, we muſt not examine to thoſe Things that will 
make Sir John Fenwick guilty. Sir, this is a very nice Thing, and very 
curiouſly woven. "The great Thing, fay ſome Gentlemen, we mult take 
Care of, is the Blood of a Man: Does any one ſay he is innocent? No: 
But we mutt have ſome Way or another that he muſt not be brought to 
his Trial. I deſire, as Engliſb Men, you will not only take Care of the 
Life of one Nan, but of the Life of the King; of the Lives of our Wives 
and Children, and all our Families. What will they ſay without Doors ? 
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You are afraid to meddle with Sir John Fenwick ; and therefore you will 
ſlide it away upon another Point; that his being guilty of High- Treaſon 
is not within the Bill. I am not for taking the Advantage of Time; I 
delire, as it was moved before, that you will give him Time, and try 
* guilty of this Freaſon or no; or otherwiſe do nothing in it 
at * <4 Fenris n 44 401 ee 

[Then the Order was made for Candles to be brought in.] 

Sir Thomas Littleton, Now you have Candles, brought in, it will be fit 
for you to return to the Queſtion : For my Part, I am willing to put both: 
But I think the laſt * that you have upon the Paper, properly 
ſpeaking, is to be put firſt; and that is, That the Houſe will proceed to 
examine Witneſſes to the Treaſon in the Bill for which he ſtands indicted. 


Mr. J. Heu. I think the Queſtion ought to be, That his Counſel be 
directed to bring Witneſſes to the Allegations in this Bill. 


proceed to examine Witneſſes at the Bar, to the Treaſons mentioned in 
the Bill for which he was indicted. | 


Queſtipn without that Limitation ; for that is as much as to ſay, that 
Mey ay ſhall be examined to none of the Treaſons in the Bill, except 
thoſe gor which he hath been indicted ; and that is a Limitation, I hope, 
ſhall ngt be put to the Enquiries of this Houſe. 1 hope you will put it, 
That they ſhall bring Evidence to the Matters alledged in the Bill ge- 
nerally: There are ſeveral other Allegations in the Bill which I would 
have him anſwer to; as the alienating the Affections of the King's Sub- 
jects from him, which I take to be High- Treaſon. 

Wiembers. No, no. | 

Mr. J. Howe. Why? If it be not High-Treaſon, it hath nothing to 
do in that Place. I believe tis a very high Crime, and would induce me 
very much for the Puniſhing of Sir John Frmwick. 

Mr. Nerris. Sir, I do not know how the Queſtions may be carried 
ſince Candles are come in; but I think 'tis for the better. I think there 
are two Things have been ſpoken to; one is this Bill: I find thoſe Gentle- 
men that were againſt the Bill on Friday, are more againſt it now. I 
was for the Bill then, and am now for a ſecond Reading of it: I think 
the Bill is very plain, and know not what they would have mentioned in 
it more, unleſs they would have had the Xing's- Head-Tavern, and what 
Wine 22 there. I think there is all the Reaſon in the World to 
hear the Witneſſes to prove him guilty of High-Treaſon. As to the Point 
of Time, I ſhould be very willing to allow it them, if that Queſtion was 
put; and, I think, you have been very favourable to him already, in al- 
lowing him Counſel 

Mr. Smith. I would only obſerve, when the Bill was to be brought in, 
the Objection was, that you had not Witneſſes. And now the Queſtion 
is, Whether you can hear Witneſſes upon Facts not particularly aſſigned 
in the Bill? I believe no Man can ſay, but that in the Indictment there 
are particular Facts that ought to be examin'd : I do own, for my Part, if 
Sir Jahn Fenwick was a greater Man than he is, it were better he ſhould 
eſcape, than you ſhould ſpend ſo much Time about him. Sir, the In- 
dictment is mentioned in the Bill; no Man thinks that Geodman's going 
_ 4 Reaſon enough for bringing in ſuch a Bill againſt Sir Fobn 

enwick, 


Mr. Speaker. Shall I read you the Queſtion ? 


That Sir John Fenwick be allow'd further Time to produce Il itneſſes in 
his Defence, againſt the Charge of High-Treaſon, and that he name hi; 
Mitneſſes. 


Which Queſtion was put, and paſſed in the Affirmative. 
Mr. Speaker. The other Queſtion is, 


That the Counſel, who are to produce their Evidence againft Sir John Fen- 
wick, be allowed to prove Sir John Fenwiek guilty of High-Treaſon, 


Sir Thomas Littleton. I do think one of the Reaſons why this Bill was 
brought, was, becauſe poſſibly, by the Abſence of this Witneſs, he could 
not, ſtrictly ſpeaking, be proved guilty ; though all Mankind is ſatisfied 
in his Guilt. And therefore I queſtion whether it will amount to a legal 
Proof: And if you had ſuch a Proof as would convict him by the common 
Proceedings of Law, I ſhould not have been for a Bill of this Nature; for 
'tis againſt the Honour and Dignity of this Houſe, to do the Work that 
an inferior Court can do. But probably, by the Abſence of this Witneſs, 
Sir John Fenwick, ata Trial in the O!d-Bailey, might eſcape ; though at 
the fame Time 'tis highly probable, the Witneſs that is wanting to con- 
vict him, is by his Means gone out of the Way. Therefore I ſpeak to 
the Wording of the Queſtion ; you ſay, Shall be allotued to prove. I would 
willingly prevent what may be objected when we come upon this Debate: 
If you do uſe the Word Prove, they may ſay, this is not Proof; for {till 
G::dman is not here. If you pleaſe to ſay, That we will examine Wit- 
neſſes to the Treaſon, and we will be Judges how far it appears to us, 
whether he be guilty, or not guilty. 

Ar. Speaker. Will you let me propoſe it to you thus then? That the 
Counſel, in producing their Evidence againſt Sir John Fenwick, be allowed 
to examine Witneſſes touching the Treaſons mentioned in the Bill, for 
which Sir Fohn Femwick is indicted. 

Mr. Montagu. I do not obſerve, that in reading of it you ſay any 
Thing as to the other Allegations of the Bill : I think you ſhould word 
it, That the Counſel be allowed to produce Evidence to the Allegations 
in the Bill, and the Treaſons whereof he ſtands indicted. 

Mr. Speaker. Well then, the Qugſtion is this, That the Counſel that 
manage the Evidence againſt Sir John Fenwick, be allow'd to produce 
Witneſſes touching the Allegations in the Bill, and the I reaſons whereot 
he ſtands indicted. 


Which Queſtion being put; it paſſed in the Affirmative. 
Mr. Speaker. Will you pleaſe to appoint a Time for it? 
Mr. J. Howe. That I would move you is this: You were ſo extremely 


late before you went upon this Information, that you had not Time to go 
3 through 


ir Thomas Littleton. I propoſe it to you thus; That the Houſe will 


45 J. Howe. I think that Gentleman might very well have moved 
| the 
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| Part of it; therefore I would move you, that you would 
5 1 in the Morning for Sir John Fenwick to be here. 


eupon it tons Ordered, That Sir John Fenwick ſhould be re- 
5. and brought to the Hauſe on Monday Ten a-Cleck. ] 


© James Montague. Sir Jahn Fenwick now inſiſted he had not Notice ; 
I — move, that be 2 be brought in, and acquainted with what 

have (Aud accordingly Sir John Fenwick was brought to 

ar. 
3 9 ater. The Houſe have conſidered of what Sir John Ferwick hath 
ſaid at the Bar, by his Counſcl, and they are of Opinion, That Wit- 
neſſes ought to be examined there, to prove the Allegations of the Bill, 
and to prove him guilty of High- Treaſon whereof he ſtands indicted ; 
but in Favour to you, becauſe your Counſel ſaid you were not prepared, 
the Houſe is willing to give you Time till Monday next, to make your 
Defence; and they require you to give in a Liſt of your Witneſſes; and 
if you ſend to me, you may have a Warrant for their appearing at that 
Time; and they require you to be here, ſo that they may proceed upon 
the Bill exactly at Ten a-Clock. 


And Sir John Fenwick being withdrawn, 
Reſto, ny 
That the Bill for Attainting Sir John Fenwick of High-Treaſon, be read 
@ ſecond Time on Monday next. 


Lune 16 die Novembris, 1696. 


Mr. Speaker. Gentlemen, 1 would receive your Directions in one 
Thing : You have ordered a Member to produce a Letter, and the Coun- 
ſel, in opening the Evidence, have referred to it. That Member deſires 
to know the proper Time for him to do it ; Whether, while the Counſel 
are managing the Evidence at the Bar, or whether he muſt ſtay till they 
are withdrawn ? 

Mr. Slane. As to this Matter, I do not queſtion but 'tis to be offered as 
an Evidence : And by the ſame Reaſon that you give him the Favour to 
examine the Witneſſes that are produced againſt him, for the fame Reaſon 
the Letter ought to be read in his Preſence, that he may explain it, or 
deny it: And give me leave to tell my Thoughts of another Matter: If 
that worth Member is to offer Evidence of what he took from Sir John 
Fenwick's Mouth, (though a Member commonly gives his Evidence in 


| his Place, after the Counſel is withdrawn) I think *tis not only fit to pro- 


duce the Letter in his Preſence, but that Sir John Fenwick ſhould hear 
what he ſays, and deny it if he can. : 

Mr. Speaker. Is that your Pleaſure, that the Letter be produced before 
Sir Jahn Fenwick, and that the Evidence to be given by Mr. Vernon ſhall 
be in the Preſence of Sir John Fenwick ? 


The Queſtion being accordingly put, it paſſed in the Affirmative. 


1 the Serjeant was ordered to take his Mace, and go into Weſtminſter- 
Hall, and ſummon the Members. 


And being returned, The Order of the Day for proceeding on the Buſmeſs of Sir 
John Fenwick was read. | It being a Quarter before Eleven à. Clock.) 


(Then Sir John Fenwick, and the Counſel and Solicitors on both Sides, 
were brought in.) 


Mr. Speaker. Sir Thomas Powys, when you were here laſt, you inſiſted 
upon it, That the Counſel againſt Sir Jobn Fenwick ſhould be kept to 
the Proofs relating to the Allegations in the Bill only ; or elſe that you 
might have further Time, becauſe the Witneſſes were not ready. The 
Houſe have conſidered that Matter, and in favour to Sir John Fenwick, 
that he might have no Surprize, have given him to this Day ; but they 
do allow the Counſel to give Evidence not only as to the Allegations in 
the Bill, but to prove Sir John Fenwick guilty of High-Treaſon; and 
therefore, Mr. Serjeant Gould, you are at liberty to go on with your 
Evidence. 

Mr. Serjeant Geuld. May it pleaſe you, Mr. Speaker, We are here to 
give in our Charge, and the Evidence that we have againſt Sir Jahn Fen- 
wick. I find by your Order, that we are now allowed to produce Evidence 
touching the Allegations of the Bill, and likewiſe of the T reaſons for 
which he ſtands indicted ; therefore I ſhall beg leave to open firſt, how he 
ſtands charged by the Indictment. 

The IA firſt charges him with Compaſſing and Deſigning to 
depoſe the King, and put him to Death. The ſecond Charge is, For in- 
citing the French King to ſend an Army of Soldiers to invade this King- 
dom, and to make a miſerable Slaughter amongſt the Subjects of this 
Kingdom. The third Thing is, For adhering to the King's Enemies. 
The fourth Part is, I hat to effect this, he, together with ſeveral others, 
that is to ſay, Charnock, Sir John Freind, and others, did conſult, propoſe, 
treat, and agree to invite the French King to lend a Number of Soldiers to 
invade this Kingdom, 2nd to procure great Numbers of armed Men 
againſt the King to riſe and be formed; and with theſe Enemies, upon 
their landing * invading this Kingdom, to join, for to make and carry 
on a Rebellion and War in this Kingdom. And further it charges, 'T hat 
he did conſult, conſent and agree, to ſend Charneck as a Meſſenger from 
Sir Fohn Freind, and others, into France to the late King James, to pro- 
poſe to him, to procure the French King to ſend Soldiers and armed Men 
to invade this Kingdom. Then likewiſe to effect this, the Indictment 
charges him with providing Horſes, Piſtols, and other warlike Arms, 
This is the Charge of the Indictment ; and theſe Matters are in the Bill : 
For the Bill does charge him with compaſſing and imagining the Death and 
Deſtruction of the Ling, with adhering to his Enemics, by conſulting 
and agreeing with ſeveral Perſons at ſeveral Times, to ſend Charnock to 
the late King James in France, to invite and encourage the French King 
to invade this Kingdom with armed Forces, and Promiſes to join them, 
and aſſiſt them with Men and Arms. 

Then the Bill does take notice of other Matters, That Sir John Fenwick 
hath protracted his Trial, by giving Affuranccs to the King to make a plain 
Diſcovery ; by Reaſon of which he did not come to his Trial ; and now 
one of the 


Vol. V, 


. 


upon a Bill of Attainder for High-Treafon, 


Tanner, deliver in the Indictment of Sir Fohn Fenwick. 


itneſſes againſt him is withdrawn. May it pleaſe you, Sir, | 
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This is the Charge as it ſtands before this honourable Houſe ; and the Evi- 
dence we ſhall charge him with, will be of this Nature: We ſhall give you 
an Account, That the latter End of May, or Beginning of June, Sir John 
Freind and Charnock, and ſeveral other Perſons, met at the King's- Head, 
and upon that Meeting they conſulted how to invade this Kingdom ; and 
they concluded in this, That they would ſend Charneck into France; and 
he was to propoſe it to King Fames, That he ſhould procure 8000 Foot, 
and 2000 Horſe and Dragoons ; and upon their Landing they were to join 
them with 2000 Horſe. After this they had another Meeting ; for Char- 
nock, to be ſure of the Matter, would have another Meeting ; and then he 
propoſed it to them, Whether they continued in the ſame Reſolution ? 
And they all then declared, particularly Sir John Fenwick, That they did 
approve of it, and ſtuck by it; and that Charnock ſhould go for that Pur- 
poſe to France. Charnoct, in Purſuance and Execution of this Treaſon, 
does go to France, and brings back a Meſiage, That the Matter had been 
communicated to the French King; but at that 'Time he was not ready for 
them, and could not ſpare his Soldiers, and his Troops. Then it reſted 
for ſome Time, till towards Chri/tmas, when Sir George Barcley came into 
England, and he brought with him a Detachment of about Sixteen ; and 
their Province was to aſlaffinate the King. But there was another Part, 
and that was the Invaſion ; and in that Part was Sir John Fenwick concerned, 
which we ſhall produce our Evidence to prove upon him ; but it does fall 
out, that we have but one Witneſs to this Matter that we can produce viva 
voce; though when this Indictment was found (for it was found upon the 
Act laſt Seffions, which required two Witneſſes to each Species of Trea- 
ſon) we had two; but one is ſince withdrawn, and that is touched in the 
Bill, as in Truth the Fact is. Now, if Sir John Fenwick had come on in 
the ordinary Courſe of Proceedings to be tried, Sir John Fenwick might 
have heen tried upon this Indictment, for then Goodman had been there ; 
but he procraſtinates his Trial, he makes Application to the King, and gives 
him Aſſurances from Time to Time of an ingenuous Diſcovery ; but in- 
ſtead of that, when Goodman now is withdrawn, theſe Aſſurances have 
terminated in this counterfeit Confeſſion that hath been laid before the 
Houſe, and is charged in the Bill, 

But, Sir, to ſupply this, we ſhall produce the Examination of Mr. 
Goodman ; we ſhall prove to you not only the Evidence that hath been given 
upon this Indictment, upon which he hath been arraigned, but allo the 
Evidence which hath been given upon the Trial of Cao, who was con- 
victed upon that Evidence. We ſhall go by theſe further Steps in the Caſe, 
and humbly offer it to the Conſideration of this Houſe, how far 3 
Fenwick will be affected with it: And that is this; Here hath been Good- 
man, and Captain Porter who ſtill ſtands his Ground; but they have tempted 
him with zoo Guineas in Hand, and 300 more was to be remitted to him 
upon his firſt landing in France, with Aſſurance likewiſe of King Fames's 
Pardon, and likewiſe 300 J. a Year ; 100 l. a Year whereof was to be ſet- 
tled by Sir John Femvick. This Propoſition ſprung from one Clancy: It 
could not be expected that Sir Fohn Fenwick thou] appear in his proper 
Perſon, but he did by his Lady, who was with Captain Porter, and gave 
him Aſſurance of all that was propoſed by Clancy, that That ſhould be 
performed, and a great deal more, 

We ſhall further give this Account, That when Sir Johm Fenwick was 
taken, there was a Letter handed to a third Perſon; and it appears by That, 
that he thought himſelf at that Time not ſafe, unleſs they could corrupt 
the Jury : For, ſays he, we muſt now get two or three ſtaunch Perſons that 
will ſtarve the reſt. Theſe Steps we ſhall proceed upon, and begin with 
the Indictment, and call our Witneſſes to it. | 

Mr. Serjeant Level. Mr. Speaker, I ſhall not repeat what hath been ſaid ; 
becauſe I know what hath been materially ſaid can't paſs the Obſerya- 
tion of this Houſe. "The Method we deſire leave to proceed in, is the 
Method you have preſcribed us; and that is, firſt to prove the Allegations 
of the Bill. And that we ſhall make appear to you by undoubted Proofs, 
That Sir John Fenwick does ſtand indicted for theſe T reaſons at the Seffions 
at the Old-Bailey, the 28th of May, upon the Oaths of Porter and Good- 
man; that we ſhall prove by Records, and that is not capable of any 
Traverſe or Denial. We ſhall alſo prove, by Matter of Record, That 
ſeveral who were concerned with Sir Jahn Fenwick in this Conf, piracy have 
been tried and attainted ; and then we ſhall call a living Witneſs to 
prove Sir Jahn Fenwick guilty of Treaſon in the higheſt Manner. Mr, 


[1/hich was delivered in, and read at the Table.) 


Mr. Serjeant Level. The Bill does charge, That he ſtands indicted upon 
the Oaths of theſe two, Captain Porter and Mr. Goodman : Beſides, I 
muſt beg leave to obſerve, that by the Act of Parliament made laſt Seſlions, 
tis enacted, That no Perſon ſhaf] be indicted unleſs upon the Oaths of two 
Witneſſes: Had not theſe Witneſſes been ſworn before the Grand Jury at 
that Time, this Bill could not have been found according to that Law, nor 
would Sir John Fenwick have pleaded : But he hath been arraigned, and 
pleaded ; ſo that we ſubmit it to this Houſe, that it does appear upon Record, 
That this Indictment was found upon the Oaths of two Witnefles. Be- 
ſides that, two Witneſles are ſubſeribed to the Bill. Now that other Per- 
ſons have been indicted, and convicted upon the ſame Evidence, we hal! 
prove, and that likewiſe by Records, 

Mr. Serjeant Gould. I thought when we came to give you an Account of 
the Abſence of Goodman, then to have given you an Account of this, and 
other Matters. F 


Mr. Speaker. You will agree upon your Method, Gentlemen: Who do 
you call in the ſirſt Place ? 


Mr. Serjeant Gould. Captain Porter, Sir. (Who being preſent.) 

Mr. Serjeant Gould. I defire, Mr. N that he will give an Account 
of what he knows concerning this Matter, as alſo of what is charged in 
the Indictment, : 

Mr. Speaker. Captain Porter, the Houſe requires you to give them an 
Account of your Knowledge of any Conſpiracy, by Sir 25 Fenwick, 
againſt the King and this Government ; and likewiſe of your Proceedings 
upon the Indictment againſt him for High-Treaſon. i 

Captain Porter. About the middle of May vas Twelve Months, there was 
two N e one at the King's-Head in Leadenball- Street, and the 


other 
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other in Pall-mall ;* theſe. two Conſultations were for the Grating wh 
the beſt Means to bring the late King" Joon! into England again: For 
it was ſaid, that King MVilliam being gone beyond Sea, he had left but few 
Forces, and therefore they thought they bould not have a fitter Opportu-- 
nity tham chat Juncture; upon e Charnoci to go 
into France, and make ſome s to the late King James, to borrow 
0000 Men of the French King, whereof there ſhould be 8000 Foot, 1000 

Horſe, and 1000 Dragoons; and it was propoſed, when they came over, 
to meet them with 2000 Horſe. HW e 118 | | 

Ar. Speaker. Where was this Wt 
Captain Porter. Our firſt Meeting was at the King's Head in Leadenha:l- 
ſtreet ; after that, Mr. Charnock deſired another Meeting, and then we met 
at Mountjoy's in St. James's, and we all ſtood to what we had before reſolved, 
That he ſhould go over to King me, and make this Propoſal ; and that 
if he could get ſo many Men of the French King, we would meet him with 
ſo many Horſe. _ v4 
Mr. Speaker. Sir, you ſay the-firſt Meeting was at the King's Head in 
Leadenhall-flreet ; who was then preſent?  _ | 
Captain Porter. There was my Lord Ayliſbury, my Lord Montgomery, Sir 
Jobn Femwick, Sir John Freind, Sir William Parkyns, Charnock, Mr. Cook, and 
myſelf; we dined there, 'and after Dinner Mr. Goodman came in to us, 

Mr. Speaker, Did Sir John Fenwick hear this Diſcourſe ? 

Captain Porter. Yes, Sir. 

Mr. Speaker. Did Sir John Femvick conſent to it? 


Captain Porter. He did abſolutely conſent to it. Sir Fohn Freind did | 


propoſe it; ſays he, Do not let us propoſe more than we can bring. 
. Speaker. Then you ſay you had a ſecond Meeting : | 
Captain Porter. When we agreed upon this Buſineſs in Leadenhall-freet, 


Captain Charnoct deſired another Meeting, to know if we continued in our | 


Reſolution; and the next Meeting was at Mrs. Miuntjey's; I think then 
my Lord M;ntgomery was not there, nor Mr. Goodman ; but there was my 
Lord Ayleſdury, Sir Fohn Fenwick, Sir Jobn Freind, Sir William Parkyns, 
Mr. Charnock, and myſelf. | | 

Mr. Speaker. How long after ? 

Captain Porter. About eight or ten Days, to the beſt of my Remembrance, 

Mr. Speaker. What was ſaid at that Meeting! 

Captain Porter. The ſecond Meeting was to agree to the ſame Thing: 
We deſired Gharnock to go as ſoon as poſſible to acquaint King James, that 
the ſooner he came that Year, the better. 

Mr. Speaker. Did Sir Jabs Fenwick conſent and agree, at the ſecond 
Meeting, to his going into France to procure the Forces ? 

Cap:ain Porter, Yes, Sir. xa 

Mr. Speaker. Will you give the Houſe an Account of any Thing elſe 
you know, relating to this Matter ? | 

Captain Porter. That is all. ; 

Mr. Serjeant Could. Was you examined by the Grand-Jury, when the 
Bill was preſented againſt Sir John Femuick ? 

Captain Porter. Yes, Sir. 7 

Mr. Serj. Gould. What Evidence did you give to them? 

Captain Porter, T he very ſame I give now. | 
Mr. Speaker.” Mr. Serj. Gould, what have you to ſay further to him? 

: * Serj. Level. We would aſk, whether Mr. Cook was at the firſt Meet- 
in 65 a] 
G Porter. Ves, Sir, he was at both Meetings. 

Mr. Serj. Level. Was Mr. Goodinan at the preferring of the Bill of 
Indictment at the O/d- Bailey ? | 

Captain Porter. I ſaw him go into the Jury, and he told me it was for 
the ſame Thing. * | 

Mr. Serj. Lovel. We have ſome of the Jury here, and we will call them 
to that. 

Mr. Serj. Gould. Now, if it pleaſe you, Sir, we will aſk him to the 
Matter eng Clancy's tampering with him. 

Mr. Speaker. Will you give the Houſe an Account of that Matter? 

Sir Tho, Powys. By your Favour, I hope you will give us leave to inter- 
poſe. in this Matter : For I am ſure in the Caſe of Life, and in Caſe where 
there is a Law prepared to be made ſubſequent to the Fact, to condemn any 
Man to Death, you will not only have good Evidence, but that which is 
legal Evidence. And I take it, that in Caſes of this Nature, of a ſubſe- 
quent Law, the Evidence ought to be much ſtronger, and much fairer than 
when a Man js to be tryed by a Law in Being, If they ſhould offer that 
which was ſaid in the great Caſe of my Lord of Strafford, (which Attainder 
there hath been an Act of Parliament to reverſe) by a Gentleman that did 
then appear againſt my Lord of Strafford, That where the Houſe proceed in 
a legiſlative Way, there needs no Evidence at all; but every Man may fol- 
low the Dictates of his own Thoughts and Conſcience: ("Tis in Ruſhworth's 
Collections, fel. 37.) Yet, I hope, you will be of another Opinion, and ex- 

ect ſtronger Evidence, than if a Man was to be tried by a Law in Being. 
ow that which is offered now, cannot be allowed in any Court of Juſtice : 
They were going about to ſhew, That my Lady Fenwick, the Wife of the 
Gentleman at the Bar, that ſhe had uſed ſome + Stam to take off Goodman's 
Evidence, and ay would make uſe of that againſt her Huſband. Now, 
what any Man's Wife ſays cannot be made uſe of againſt him, as nothing 
that ſhe ſays or does can be made uſe of for him; and, by the ſame Rule of 
Juſtice, it cannot be made uſe of againſt him: For otherwiſe the Rule 
would be unequal, That ſhe might be a Witneſs againſt him, but not a 
Witneſs for him ; that ſeems ſo unjuſt, that it will not be admitted in any 
Court whatſoever. | 

Sir Barth. Shower. By your Votes the Priſoner is allowed Counſel, and 
the King's Serjeant is to produce the Evidence againſt the Priſoner: That 
Phraſe of Evidence makes us believe, or at leaſt to hope, that you will give 
us leave to object to that which is not ſo; and in this I appeal to the 
Knowledge of the Gentleman on the other Side, who hath had a great deal 
of Experience of this Kind; and Iam ſure, in all his Obſervations in the 
Old- Bailey, he can't ſay this was ever admitted in Caſe of T reaſon, nay not 
in Felony, the Actions or Sayings of other Perſons ;- and I muſt confeſs I 
wonder to hear him move it now. 

When attempted on behalf of a cloſe Priſoner, that was not viſited by any 


Body, it was not admitted that the Actions of a third Perſon at large ſhould | 
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be admitted againſt him: 'T here the Actions of a Wife cannot be Evidence 
for, nor againſt her Huſband. It was never but in one Cafe, and that for. 
Sodomy, allowed, and that was after two or three Witneſſes beſides had. 
been produced; and by the Opinions ever ſince, it hach been allowed not 
to be Law ; and that for the the Danger might ſollow in Caſes 
of Matrimony and Families. Now they both do concern the Acts of other 
Perſons, and not Sir Fobn Hentuct. Beſides, I have one Objection more, 
and that is, There is no ſuch Thing alledged in the Bill: and, with Sub- 


miſſion, you have declared, That they ſhould produce Evidence as to the 


Allegations in the Bill, and the Treaſons in the Indictment; but I can't 
find any Order that they ſhould produce Evidence concerning the carrying 
ny of any Witneſs ; and tis not alledged, that Goodman is withdrawn. 
by Sir Fobn Fenwict's Privity. As to Porter's being tampered with, there: 
is no Colour of Suggeſtion in the Bill; ſo that this neither being in the 
Bill, nor being Evidence at Law, we muſt be ſurprized very much by it, 
if you ſhould admit it. TA 5 ur Von 
Mr. Speaker. You hear the Exception, What do you ſay to it? 
Mr. Serj. Gould, I think what theſe Gentlemen ſay, wil receive a plain 
Anſwer. They have made an Objection without anſwering the ſubject 
Matter; it is an Allegation in the Bil}, That Goodman hath withdrawn him- 
ſelf. Now the Uſe we make of this is, to let us in to give an Account of 
what Goodman hath ſworn, and to entitle us to read his Examination: For, 
ſay we, he hath been tampering to ſtifle this Conſpiracy, to take off the 
King's Evidence. For nobody doubts of the execrable and wicked Con- 
ſpiracy ; and tis as plain, here hath becn two Witneſſes to prove itz and 
as plain, that this Indictment is found according to the late Act of Parlia- 
ment, upon the Evidence of Porter and Goodman. Now, to ſhew this Con- 
ſpiracy is carrying on, we offer to prove the Tampering that hath been to 
take off the King's Evidence, and to lay that before the Conſideration. of 
this Houſe; ſo the Uſe we make of it, is only preparatory to let us in to 
tell you what Goodman hath ſworn, and in good Time we ſhali produce to 
you an Indiftment, where, upon his very Oath, and upon the ſame Evi- 
| dence as we offer here, another of the Traitors hath been convicted; and 
therefore we humbly offer it, Whether, as this Caſe is, we ſhall not be 
admitted to prove this Tampering ? 9 
Mr. Serj. Level. Before we withdraw, I beg two Words as to what is. 
objected. on the other Side, for the learned Gentleman appeals to me; and 
I muſt appeal to the Knowledge of fome Members that are learned in the 
Law, and to all, That even in erimin- 1 Cafes, Courts are not bound up 
| to poſitive Evidence, but that the Evidence of Circumſtances, and ſome 
Perſons to corroborate themy is admitted: And if it ſhould be ſa, that no- 
thing but poſitive Evidence ſhould convict, we ſhould have very few Con- 
victions at the O/d-Bailty; as to Clipping and Coining, where One is con- 
victed by poſitive Evidence and direct Proof, Forty are convicted and at- 
tainted by Circumitances, as Materials found about them, and putting off 
| Counterfeit- money. Sir, I mult ſubmit, to you, Whether, as the Nature 
of this Caſe is, this Houſe will not think fit to hear all Evidence that may 
concern this Matter, whether Certain or Circumſtantial ; and the Wiſdom 
of this Houſe will diſtinguiſh afterwards, what they think is material, and 
what is not. We do take this to be Part of the ſame Confpiraty we do 
charge the Priſoner at the Bar with, that he might not come to condign 
Puniſhment ; and therefore we pray, that let the Proccedings of other 
Places be what they will, that you will hear the whole Matter in this 
Caſe, whether the Evidence be poſitive or circumſtantial. 

Sir Themas Powys. I think they miſtake us when they give us ſuch an 
Anſwer. We doubt not but there is poſitive Evidence and circumſtantial ; 
but we ſuppoſe this to be no Evidence at all. Mr. Recorder tells us truc, 
That circumſtantial Evidence is frequently made uſe of ; but we ſay, That 
whatever my Lady Fenwick hath ſaid or done, is not to be admitted as Evi- 
dence againſt the Priſoner at the Bar ; becauſe what ſhe hath ſaid by Way 
of Endeavour to draw off Goodman, is no Evidence at all to be offered 
againſt her Huſband; and is not ſomuch as circumſtantial Evidence, | 

Sir Barth. Shower. We do agree, If the Bill had been brought in 
againſt my Lady Fenwick, or againſt Clancy, this had been proper Evidence; 
and they did, and may deſerve Puniſhment for it themſelves : But this is 
no Evidence againſt Sir John Fenwick, that is here. 

Mr. Serj. Level. We think *tis properly before the Houſe, even by the 
Order of the Houſe itſelf: For in the firſt Place, we are to ſpeak to the 
Matters contained in the Bill. One Matter is, That Sir Fobn Fenwick had 
been tryed before now but for Reaſons mentioned in the Bill; and that he 
delayed his Trial till ſuch Time as Goodman was withdrawn ; therefore 
what lies before us by the Direction of the Houſe, is, That till ſuch Time 
as Goodman was withdrawn, Sir John Fenwick did pretend to go on to make 
a Diſcovery, and afterwards*put it off with what is charged in the Bill : 
But ſay they, What is done by my Lady Fenwick, is no Evidence apainſt 
him. When all the Circumſtances are laid before the Houſe, what Deal» 
ings there was with Captain Porter, and what was faid at that Time, and 
the Conſequence preſently after Goodman's going away, I hope it is as 
much Evidence as the Cate will bear. 

Sir Richard Temple. Sir, Defire they may withdraw. 


[ Accordingly they withdrew.) 


Sir Richard Temple. I think it much concerns the Honour of the Houſe, 
when a Priſoner is at the Bar, that he ſhould be allowed the Right of an 
Engliſhman ; what you do here, may be a Precedent in after Ages: You are 
told what is offered as Evidence here is admitted in no Court, and the 
Anſwer that is made to it, is of no Force at all; they tell you there is no 
Allegations in your Bill, That Sir Jh Femwick had any Hand in his With- 
drawing, nor nothing in the Indictment of it, and for that Reaſon the 
Evidence ſeems improper ; and if it was, this would be no Evidence at 
all; for the Oaths of other Perſons is no Evidence againſt the Priſoner, to 
make him guilty of any Thing. as 

Lord Cutts. I think 'tis agreed already, That the Counſel for the Pri- 
ſoner ſhould not meddle with the Authorityand Juriſdiction of this Houſe : 


ds 


mn 


For if we are to be ty'd up to all the Forms and Niceties obſerved in in- 
ferior Courts, then to what End is the Prifoner 2 here? I think, 


Evidence ought to be admitted, that may clear every Man's Conſcience, 


that this Bill againſt Sir ohn Ferwick ought to pals. | 
Mr, 
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upon a Bill of Atrtainder for High- Freaſon. 


Mr. J. Howes & Gentleman hid, We are not ty'd to the Forms of in- 
ferior Courts ; but tho' we are not ty d to the Forms of inferior Courts, 


we are ty d to chat which was. the Ground of them, and that is, right 
Reaſon aud true Senſe: [FT hey. have alledged 


that he was indicted; no- | 


doubts it: That Goodman is withdrawn, n doubts it. But 
Is is char to Sir: Jahn Frick It might be with a Deſign for Good 


or Evil to Sir Fenwick. My Lord Fefferies ſaid, at my Lord Dela- 
mere's Trial, Fang am informed) That one Witnefs, with good Circum- 
ſtances, was enough to convict a Man of High- Treaſon. And I am told, 
it was told him chen, that if they ever met him in the Houſe of Lords, 
he ſhould anſwer it with his Head. I defire would aſk Captain Por- 
ter, when he comes in, Whether this was diſcourſed before Dinner, at 
Dinner, or after Dinner? And whether he knows that Goodman heard 
is or no | 

4 Chancel. of the There ſeems a particular Shyneſs to 
know the Truth of this Matter, I mean in the Counſel other Day: 
J he Gentleman ſays, That Goodman might be withdrawn to the Preju- 
dice of Sir Fobn Fenwick, as well as for his Good: I defire you will not 
jet the Government be ſo ſtigmatized. You have given leave to the 
Counſel to examine to any Thing that may be added to the Bill; for 
upon a Commitment, I can move you to put any Thing that ſhall be 
thought reaſonable. Li 

Sir Thomas Dyke. It may be a reaſonable Thing to enquire why Gd 
man is withdrawn ? But the Queſtion is, Whether this be a proper Time ? 
The Houſe is not ty'd to the common Forms, but they are ty'd to the 
common Rules of — And the Queſtion is, Whether the Houſe 
will permit any Perſon to ſuffer by the Acts of another ? 


Mr. Sol. Gen*, it is diſcretionary, whether you will de- 


„Sir John termine that this is Evidence now, or after you have heard 
Hales. it. I can't tell at whoſe Trial it has, but I won't enter upon 
the Legality of the Thing; 'tis one Thing when a Man is 
by a Jury, and another as when he is to be tried before 

udges. A Jury may be fo ſway'd and poſſeſſed by it, that it may not be 
th —— to hear it: But look into the Court of Chancery; and there 
Depoſitions, if one Side ſay they are Evidence, and the other Side ſay _ 
are not, are every Day admitted; and the Rule is, That it is ſooner diſ- 
patched by heari it, than not. 
as Judges, and will conſider how far the Actions of a Wife ſha}l concern 
her Huſband ; you will do the Priſoner Right, and yourſelves Right, 


if you will hear them. 7. 
The Queſtion is, Whether the King's Coun- 


Sir Francis Winnington. 
fel —— 6 | 
Mr. Speaker. Let me ſet you right; they are not here as King's Counſel, 
Sir Fr. inn. Very well: But in this Houſe you are the Judges and 
Jury too. The Evidence that is opened, is to induce you to believe that 
he is guilty ; and the Gentleman that ſpake laſt will not allow it to be a 
legal Evidence. Then the Queſtion is, Whether you, being Judges of 
the Fact as well as of the Law, ſhould be afraid to be induced to believe 


You do not fit here as a Jury, but 
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| u can; and every Man, accordin g to his Judgment, be for or a 11 
| — Bill. If upon what I bear, Tam of Opinion he is notoriouſly — U 
I- hall freely paſs the Bill. If I de ſs much as doubt that he is guilty, 
according to the old Rule, dubitas ne feceris, I ſhall not be for it; 
and in order to this, I am for hearing every body that comes before us. It 
is ſaid, that poſſibly Goodman is withdrawn to Sir Fohn Fenwict's Pre- 
judice; J Would be glad to hear that; if ſo, I hall have the worſe Qpi- 

nion of the Bill. They ſay, 'tis not alledged in the Bill, concerning 
Captain Porter's being tamper'd with; but *tis alledged, That Goodman 
is withdrawn; and that *tis not alledged that Sir Ich Fenwick was privy 
to it; but it may weigh to Gentlemen's Judgments, how he comes to 
be withdrawn. They that tamper with one Witneſs may be thought like 
to tamper with another. They tell you, That the 2 of a Man's 
againſt her Huſband. It may be ſo in point of 
Law; but if you think yourſelves bound up to the ſtriét Rules of Law, 

diſpoſe of your Bill preſently. 

Sir Will. Ceryton. Vou have been pleaſed to give Leave to the King's 
Counſel to prove Matters againſt Sit Fohn Fenw:ck. You have heard 
Captain Porter upon the Fact. If they had opened the Matters, that Sir 

obn Fenwick was inſtrumental to convey Goodman away, 1 ſhould have 

een willing to have heard it: But they opened it, That my Lady Fen- 
wick was inſtrumental in Conveying away Goedmen ; and this ought in no 
ſort to be admitted. An honourable Gentleman of the Long Robe made 
a Difference in the Proceedings between the Court of Chancery, and the 
Courts of Mefminſter-Hall; but I would fain know, if a Fact was ſtated, 
Whether my Lord Keeper could determine the Matter before a Com- 
miſhon went to prove it. *Tis true, we are not tied to the Forms of 
Law, but we are tied to the Forms of Juſtice. I know no Caſe 
where a Wife is admitted to be a Witneſs for or againft her Huſ-' 
band. In Brown's Caſe, indeed, who took a Woman away, and 
forced her to marry him; the Queſtion was, Whether ſhe thould 
be admitted? And in that Cafe ſhe was admitted as a Witneſs, becauſe 
the Neceſſity of the Thing required it; and there was no other Way 
to prove, whether he had her Conſent or not. Another Caſe there 
was of my Lord Caſtlebaven, where from the Nature of the Thing it was 
admitted; for it was impoflible there ſhould be any other Proof of it. 
But if my Lady Fenwic# be guilty of this Matter, it muſt only by way 
of Inference affect Sir John Fenwick. They tell you, they inſiſt upon it 
as an Inditment ; then it comes to be a Matter of Conſequence; and there- 
fore, ſince the Matter hath been fully ſtated to the Houſe, as to what they 
would prove, I think we oy now give our Judgment upon it, 

Mr. Beſcawen. You are here in your Legiſlative Power, and are no 
more tied to the Rules of Law in Examining of Witneſſes, than you are 
in giving of Judgment ; for you can give thoſe Puniſhments that never 
are given in MWeſiminſler-Hlall. I am of Opinion, that my Lady Fenwick 
cannot be examined for or againſt her Huſband ; but if he ſend her to 
ſollicite for him, it ſhall have ſome Weight with me. Thoſe that don't 
| believe it from what he fays, may give their Judgment accordingly : I 


| Wife will not weigh 
| 


a Fact, by that which is not legal Evidence? . Suppoſe my Lady Fenwick | defire to know of this Gentleman, if I don't believe it, — * 


had had the Deſign, and had told her Huſband what ſhe intended to do, 
and he ſhould have ſaid, he ſcorn'd it: This is poſſible, if you go to 
ſuppoſing; and that he might apprehend it would do him a Miſchief. 
Now it can be to no Purpoſe to hear this Evidence, unleſs it be to ſatisfy 
the Houſe, in order to attaint the Priſoner. No, but or they, Let us 
hear, and we will judge afterwards : Why ſo? It can't affect the Priſo- 
ner: And if any Perſon hereafter have a Mind to have my Lady Fenwick 
puniſhed, they may examine it. 

Mr. Sloane, The Gentleman that ſpake laſt hath made one Suppoſal 
let me make another. He ſuppoſes, I hat it may appear by the Evidence, 
upon the Examination of Witneſſes, that what 2 _— Fenwick or Clancy 
did, was contrary to the Direction of Sir John Fenwick : If the Evidence 
happen to be fo, 'tis nothing. But we may ſuppoſe again, Suppoſe it 
happens, that it appcars by the Evidence, that it was for the Benefit of 
Sir John Fenwick to the greateſt Degree, to get away one of the Wit- 
neſſes; & cui bono, is the ſtrongeſt Preſumption to me. I do allow, in 
IW/:/tminfler-Hall, that a Woman ſhould not be a Witneſs for or againſt 
her Huſband ; but if ſhe be directed by her Huſband, Qui facit per alium, 
facit per ſe; you dg not alledge all the Evidence in the Indictment, that 
runs in general; if the Evidence differs as to Time and Place, ye may 
find him guilty of the Indictment. 

Lord Norryes. Becauſe I would not willingly go upon Suppoſitions, 
] defire the Clerk may read the Queſtion that you have paſſed the Jaſt 
Day, to examining Evidence. 

[ IVhich was accordingly read.] 

Now I d-fire to know, Whether this be T reafon within the Indictment, 
or any of the Allegations of the Bill : Otherwiſe, I think you have tied 
yourklves up by that Rule. 

Mr. Pelham. I did expect the Gentleman that ſpake lately would have 

cleared the Matter. He gave you a Diſtinction between the Proceedings 
of Meſtminſter-Hall and the Court of Chancery. ] am ignorant of both. 
| defire to know, Whether we are to go here by the Proceedings of Meſi- 
1.infler-Hall, or the Court of Chancery. If we are not tied by theſe Rules, 
we may let ourſelves into any Evidence that will induce us to believe him 
guilty or not guilty : If we are tied to thoſe Rules that are obſerved in all 
Courts of Tubice: where Trials of Treaſon are had, this can be of 
no Validity: So I deſire to know, whether we are to go according to 
the Proceedings of thoſe Courts, or whether we may proceed as the Court 
of Chancery ? 
781 The.” Littleton, The honourable Member that ſpake laſt, defires to 
know, Whether we are bound by the Rules in Mefminſter-Hall, in their 
Proceedings, or not? I believe it would have been to very little Purpoſe to 
have thought of this Bill, if thoſe Courts could have convicted him. I be- 
lieve, if the Counſel had tied you to the Proceedings of We/tmin/ter- Hall, 
and therefore that you could not have proceeded on this Bill, would 
have taken Notice of them, and reprimanded them for ſaying ſo. I 
know not what to ſay to the Proceedings of Chancery in this Caſe; 


q 


but I | 
ſuppoſe upon this Trial, you will inform yourſelves by the beſt Methods | could not come, becauſe one of her Children was fallen ſick. 


give Judgment againſt him? I believe a Man's Conſcience ought to go 

with his Judgment. 

| Mar. Speaker. I will read the Queſtion : That Captain Porter be examin- 
ed to the Attempt of taking off his Teſtimony as to the late Conſ piracy, 

| [ Which Dueſlion being put, it paſſed in the Affirmative. | 

Mr. Harley. 1 ſuppoſe you will let the Counſel of both Sides have 
firſt done with their Queſtions, and then. there will be ſome Queſtions 
propoſed Ow. | 

— owe. They tell you how that Sir Fobn Fenwick was indi. 
ed, and that Goodman is withdrawn; but there is one Thing the Counſel 
of both Sides lip over, and that is, Sir John Fentwicl hath given in falſe 
Informations ; it looks as if pa were agreed on both Sides in that Mat- 
ter: I deſire the King's Counſel may be aſked, Whether they have any 
Evidence of that Matter ? | : 

Col. Crawford. Since ] am mention'd in that Paper 

Adm. Ruſſel. I believe, though that Gentleman was afraid that Matter 
would have been paſſed over, yet that the Gentlemen of this Houſe thar 
are therein named will take Care, for their own Vindication, That*that 
Matter ſhould not be ſlipped over; J ſuppoſe the proper Time for that is 
when the Evidence is over; I aſſure you, if nobody elſe will, I will. 
[Then Sir John Fenwick, and the Counſel of beth Sides, and Captain Por- 
| ter, were brought in. 

Mr. Speaker. Sir Tho. Powys, the Flouſe hath conſidered of your Ex- 
ception to the Teſtimony of Captain Porter, as to the Point he was to 
be examined to, and they are agreed, That ' tis fit that all the Evidence 
ſhould be laid before them, and they can judge afterwards, whether it be 
material or fit to be allowed, or not. Therefore, Captain Porter, pray 
do you give the Houſe an Account at large of what Attempts have been 
| made upon you, at any Time, to draw you off from your Teftimony, 
with reſpect to the late Conſpiracy. 

Capt. Porter. I had a Meeting with one Clancy, firſt in Mitre-Court 
at and afterwards at the King's- Head Tavern : 

by the Play-houſe : At thoſe Meetings he propoſed to 
give me 300 Guineas to bear my Charges to France, and to ſend me a Bill 
for 300 more; and likewiſe that I ſhould be allowed 3000. a Year, _— 

Mr. Speaker. How long had you been acquainted before ? 

Capt. Porter. Several Years, 

Mr. Speaker. Did he tell you who he came from ? 

Capt. Porter. He ſaid, he had been with —-- Fenwick, who deſired 
him to make this Propoſal to me. A 

Mr. Speaker. How often had you Meetings with him ? 

Capt. Porter. About ſeven or eight Times. 

Mr. Speaker. What Satisfaction did he give you, that Sir John Fen- 
| wick would perform the Agreement ? | 

Capt, Porter. He told me, my Lady Fenwick and my Lad 
ſhould meet and confirm eve Thing that Night. 


—— — — — 


— 


* 


| 


Montgomery 


| | he Day before 1 
was to go, I met with my Lady Fenwick, who told me, my Lady Montgomery 


Mr 
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Mr. Speaker, ' What Satisfaction did ſhe *  upt.mge that Sir John 
Fenwick would perform what Clancy had propoſed ?; 4 U ou 

Capt. Porter. She ſaid, what Clancy had propoſed ſhould certainly be 

made good. 2 en G.., 1 T 
Mr. Serj. Gould. Did you receive any Thing in part, in purſuance of 
this Agreement? „ 47 Þ if Foto 

Capt. Porter. I received 300 Guineas of Clancy, and he promiſed to 
me a Bill of zoo more, which was depoſited by Fenwick in his 
Hands, to be ſent after me into France. | ; 

Mr. Secj. Gould. Pray, what Letter was that he brought you? 

Capt. Porter. He brought me a Letter, and ſaid jt was writ by Sir Jobn 
Femwick to * on my behalf. 

Mr. Speaker. Did he deliver that to you ? ; 1 0 4 

Capt. Porter. No; he delivered it to the Gentleman that was to go 
with me, one Captain Donclagb. N ; 

Mr. Speaker. Why did you not take that Letter into your own Hands? 

Capt. Porter. I had it, and read it, before it was ſeal d up. 

Mr. Serj. Gould. Do you remember the Contents of it? : 

Capt. Porter. As much as I remember was, He deſired his Majeſty, by 
reaſon that my going away was to fave. my Lord A leſbury and my 
Lord Montgomery, &c. to pardon what I have done. 

Mr. Serj. Lovel. Who ſubſcribed it? 

Capt. Porter. It was not Sir John — Name; but they told me, 
King James would know who it came from. 

der Lovel. How did you proceed after the Meeting with my Lady 
Fenwick? 5 W 

Capt. Porter. The next Night after that he had paid me my Money, 
and ſhewed me the Bill, and I was to go away the next Day after; they 
ſaid, the Boat was provided. | „ 

Mr. Serj. Level. Can you tell whether the Boat was provided ? 

Capt. Porter. Ln were taken up preſently aſter. . 
Mr. Serj. Gould. We will now produce a Record to confirm the Evi- 
dence that he hath given you : This Perſon hath been convicted for this | 

Tampering. 
( Accordingly the Record for Clancy's Conviction was produced.) | 

Sir Tho. Powys. I defire to know, Whether they offer this as Evidence 
againſt Sir John Fenwick 

8. . They offer to prove, That this very Perſon hath been 
tampered with to take off his Teſtimony ; and — leave it then to the 
Houſe to judge, who is moſt likely to be guilty of Goodman's Withdraw- 
ing. They begin to ſhew you, there hath been an Attempt to take off this 
Perſon's Teſtimony; you have heard the Perſon himſelf to it already : 
So now they offer to read the Conviction of Clancy to this Matter. 


(The Record of Clancy's Cenviction was read.) 


Mr. Serj. Lovel. We will prove the like Solicitation hath been made 
by Mr. Dighton, who is the Solicitor for the Priſoner at the Bar, 

Mr. Speaker, What is your Witneſs's Name? | 

Mr. Serj. Level. Thomas Roe : If you pleaſe, Sir, to aſk him what En- 
deavours hath been uſed by Mr. Dighton to make uſe of him, that Good- 
man might withdraw himſelf. : 

Mr. Speaker. Mr. Roe, You are required to give this Houſe an Account 
of what hath paſſed between Mr. D:ghton and you, in order to take off the 
Teſtimony of Mr. Goodman. 

Mr. Ree. About the middle of September laſt I had Occaſion to go to 
Mr. Dighton, to en uire, Whether the Commiſſioners of the Land-Tax 

in Surrey ſate ; for I knew he was concerned in ſome Affairs for that Coun- 
ty : He told me, he did not poſitively know, but would ſpeedily enquire. At 
the ſame Time he took Occaſion to tell me, he knew it was in my Power 
to do Sir John Fenwick Service. I aſked him, What he meant by it? Says 
he, I know you know Goodman well, and it will be the better for you if 
you will tell me: I aſked him, What he meant by that 1 of talking ? 

He defired I would meet him ſome other Time, and I ſhould know fur- 
ther of his Mind. Accordingly I did meet Mr. Dighton : Says he, You 
know Goodman well, and if you can ſay any 2 that can diſcredit 
Goodman's Teſtimony, you ſhall have 100. a Year ſettled upon you for 
your Life. Says I, Sir, I do know him well: Says he, Did — never 
hear him talk of Poiſoning the Duke of N. and Robbing on the ben 
and that he is concerned with Clippers? Says J, I have heard him talk 
of thoſe Matters ſeveral Times; but you can't think I will be a Witneſs, 
and expoſe myſelf, and diſparage People till I know for what. Says he, 
For that you ſhall be ſatisfied ; you ſhall have 100/. a Year ſettled upon 
you, provided you can diſcredit Goo@man's Teſtimony, that Sir Fohn Fen- 
wick may come off, and it will be done by a Friend of yours. 

We accordingly agreed to meet the next Day at a Coffee-Houſe in the 
City, and appointed a Friend to be there ; but Mr. Dighton did not meet at 
the Time; and the Reaſon he told me was, becauſe Sir John Fenwick was 
that Day to be arraigned. As ſoon as Mr. Dighton had made this Propo- 
fal, I told Mr. Goodman of it, and he adviſed me to go on with him, and 
lee if I could get any Offer under his Hand: I told him he had appointed 
to meet me in the City, and a Friend to be there to hear me. I went, and 
told Mr. Dighton ; but Mr. Goodman would not be ſatisfied with that, but 
ſaid I muſt go to the Archbiſhop, and tell him what paſled ; ſo I did go 
and tell the Archbiſhop what I have told you now. 

Ar. Sheaker. Had you any Mecting after that? 

Mr. Roe. Yes, on the 19th of September; and then he made great Aſſeve- 
rations, that what he ſaid ſhould be performed; and that I ſhould not on- 
ly oblige Sir John Fenwick, but my Lord Afontgomery ; and that Goodman 
was a ſoſt Man by being become a common Evidence; and that it would 
not be in his Power to oblige any Man, my Lady Dutcheſs having diſ- 
charged him of his Employ, and he would not be in a Condition to do 
further for me ; and, ſays he, Whatever you would have gotten by ſerving 

my Lady Dutcheſs in her Concerns, ſhall be made up over and above this 
100. a font that I have promiſed. 

Mr. Serj. Gould. | defire he may be aſked, Whether Goodman did not 
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Fenwick, I ſawGoodman at Hicks's- Hall; and a little after he told me, that 
a Siſter of Six Fobn Fonwick's had come to him, and made ſome Propofals to 

him; andIacquaiated the Dukeof Shrewfury's: Deputy, Mr. Vernon, with it. 

| Ar. Speaker. Did you purſue this Diſcourſe with Mr. Dighton, ſo as to 

| come to any goſitire A MTA e nt nents; n ant! 

Mr. Roe. No otherwiſe than what I told you; my Deſign was to have 
Mr. Dighton to have given it me in Writing, orelſe for him to have faid ic 
before ſome other Man; but I don't know any thing whereby I could 
have diſcredited Mr. Goodman, if he would have done it. 

Mr. Serj. Gould. You obſerve, Sir, that one of the Witneſſes, whoſe 
Name is ſubſcribed to the Bill of Indictment, is withdrawn: Now to 
give you an Account that he is withdrawn, I deſire the King's Proclama 
tion may be read. | 9212 L*. 

Members. No, no. [> 

Mr. Serj. Lovel. We have Mr. Geodman's Examination under the Hand 
of Mr. Vernon; we pray it may be read. | | 

Sir Tho. Powys. Mr. Speaker, I-defire to be ſpared a Word to this Mat- 
ter: I take this to be a great Point, not only as it concerns the Life of this 
Perſon, but as it may be a Matter of Example in all Times hereafter ; that 
which they would offer-is ſomething that Mr. Goodman hath ſworn when 
he was examined by Mr. Vernon; Sir Fobn Fenwick not being preſent or 
privy, and no Opportunity given to croſs-examine the Perſon ; and I con- 
ceive that cannot be offered as Evidence; for if that ſhould be allowed for 
Evidence, then what is ſworn behind a Man's Back, in any Caſe whatſo- 
ever, may as well be produced as Evidence againft him ; and they know; 
that in a Caſe of the Value of Five Shillings, no Depoſitions or Examina- 
tions of any Man can be made uſe of; and I am ſure they will not ſay; 
that the Depofitions taken between other Perſons, where a Man is not 4 
Party, can be made uſe of as Evidence againſt him; and if not admitted 
where Property is concerned in the lowelt Degree, I hope you will never 
admit it in this great Place, from whence inferior Courts (as to Juſtice) 

; * 


take their Meaſures. 


Sir Barth. Shower. Mr. Speaker, I deſire 
the ſame Side. I humbly oppoſe the Reading of this Examination, as not 
agreeable to the Rules of Practice and Evidence, and that which is wholly 
new; and this in civil Cauſes can't poſſibly be done: No Depoſition 
a Perſon can be read, though beyond Sea, unlefs in Caſes where the Fa 
it is to be read againſt was privy tothe Examination, and might have croſs- 
examined him, or examined to his Credit, if he thought fit; it was nev 
pretended, Depoſitions could be read upon other Circumſtances. But i 
Criminal Caſes, I appeal to'the Gentlemen on the other Side, who know 
the Proceedings in the Old- Bailey very well, it was never admitted : Nay, 
in an Appeal of Murder, if Depoſitions be taken before the Coroner, and 
there be an Examination of Witneſſes upon the Indictment, though the 
Appeal be for the ſame Fact, and in order to bring the Perſon to the 
ſame Puniſhment ; yet, in that Caſe, thoſe Depofitions can't be read, be- 
cauſe tis another Suit; but it was never attempted in any Court of Juſ- 
tice, that the Examination of Witneſſes behind a Man's Back, could be 
read in any Place whatſoever. Our Law requires Perſons to appear, and give 
their Teſtimony viva voce; and we fee that their Teſtimony appears gre- 
dible, or not, by their very Countenances, and the Manner of their Deli- 
very: and their Falſity may ſometimes be diſcovered by Queſtions that the 
Party may aſk them, and by examining them to particular Circumſtances, 
which may lay open the Falſity of a well-laid Scheme; which otherwiſe, 
as he himſelf had put it together, might have looked well at firſt ; and 
this we are deprived of, if this Examination ſhould be admitted to be read. 

Now, though the Practice of other Courts docs not oblige this Houſe, yer | 
we know you will conſider the Rules of Juſtice ; tis but Juſtice in crimi- | 
nal Caſes, eſpecially as our Conſtitution is, that the Perſon ſhall fee his 
Accuſer. A Man may ſwear a Depoſition reduced into Writing, whoſe 
Conſcience perhaps would not let him publickly accuſe the Priſoner Face 
to Face: Experience hath ſhewed it often, that ſeveral that will calumniate 
another privately, will not juſtify the ſame in open Caurt of Juſtice. What 
Goodman is, "tis not proper for us at preſent to give an Account of; but 
we oppoſe it at preſent, for that we were not preſent, nor privy, nor could 
have croſs- examined him ; *tis only an Information before a private Juſtice; 
for if not ſo, we know not what Authority he had to examine him: and 
then if ſo, Mr. Recorder knows, that in the Old- Bailey, if Goodman had died 
it had not been Evidence; in caſe he had been ſick, or withdrawn without 
our Privity, they could not have read it; nay, if he were withdrawn by 
our Privity, it could not be read : *Tis true, the Inciting him to with- 
draw had been puniſhable in another Man, but could not have been read 
to have convicted the Party; and ſince this Examination could never have 
been read there, and if it muſt be unjuſt, and hath not been practiſed, I 
hope you will not do it now. 

A,. Speaker. Mr. Serjeant Gould, What do you ſay to it? | 

Mr. Serj. Gould. I obſerve this Gentleman's Objection, why this Ex- 
amination ſhould not be read ; and, under Favour, we think we are regu- 
lar, as this Caſe is, to have his Depoſition read. Tis true, as long as the 
Witneſſes can be produced, in all Courts, and Practice of the Law, you 
ſhall not read his Examination, or what is taken before a Juſtice of Peace : 
But that is not our Caſe ; it is now fully proved before you, that he is with- 
drawn; and it is fully before 2 that he hath given Evidence for the 
King, and hath been examined ; and this is an extraordinary Caſe, and 
that is the Reaſon we are in Parliament : He hath ſworn this Matter, and 
before a proper Officer; why then ſhall not his Evidence be read and al- 
lowed when he is wiltully withdrawn, and we ſay, by the Contrivance of 
the Priſoner at the Bar? And the Thing ſpeaks itſelf. Now, with Sub- 
miſſion, 1 take it to be every Day's Practice, that where an Evidence 
is dead, his Depoſition ſhall be read. It appears to you, that there was 
to have been a Trial, but the Witneſs is withdrawn; and it appears 
\ plainly that he hath been tampering. The Evidence is full in the 
Caſe as to Porter; and we have produced a Kecord of Conviction 
that does confirm it: Now this is ſuch a Practice, we come into 
Parliament to have it remedied ; for otherwiſe Men ſhall commit Trea- 


acquaint him, that a Siſter of Sir Jobn Fenwick's had been with him, and 
upon what Occaſion ? ö : : 
Mr. Roe. Abvut the Time of the Preferring of the Bill againſt Sir Jabn 


| fon, and by their Contrivance and Art the Witneſſes ſhall be drawn 
| away, and the Priſoner ſhall not be brought to condign Puniſhment. Here 
is the Record in which he gave Evidence, and he is withdrawn ; and 
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you would ſpare me a Word of — 
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tian: For I deny wbat the Gentleman ſays to be Practice; and Mr, Re- 
corder can givt you a better Account, who knows more of the Practice of 
it, That if a Witneſs is dead, they may read his Depoſitions, We are 
here before you in Parliament; and by the ſame Reaſons that others have 
been tampered with, this Witneſs may be preſumed to be tampered with ; 
and therefore we are in your Judgment, whether in this Caſe his Depo- 
ſitions ſhall not be read ? 1 | 

Mr. 8. Level. *Tis objected, on the other Side, That this Evidence 
ought not to be offered ; and for what Reaſon ? Becauſe, ſay they, a Jury 
ought to go ſecundim allegata & probata; and what is not ſtrictly Evidence 
by Law, you are not to take Notice of; but in criminal Caſes (which is 
is Caſe), where Perſons do ſtand vpon their Lives, accuſed for Crimes, 
if it appears to the Court, that the Priſoner hath, by fraudulent and in- 
direct Means, procured a Perſon that hath given "i ona againſt him 
to a proper Magiſtrate, to withdraw himſelf, ſo that he can't give Evi- 
dence as regularly as they uſed to do; in that Caſe his Information hath 
been read; which, I ſuppoſe, with humble Submiſſion, is this Caſe ; 
but I ſuppoſe we are not here tied up to formal Evidence; but 'tis our 
Duty, 90 the Houſe hath commanded, to lay the whole Fact before 
you, and you are Judges what is material, and what is not material. 

Sir Thomas Powys. Pleaſe, Sir, to ſpare me a little; for ſure this is 
no ſmall Matter. I did expect that they, if they intended to have ſup- 
ported this Evidence, would have mentioned ſome Author, ſome Caſe, or 
ſo ne Precedent, where this has been before But he makes ſuch a 
Diſtinction, I am mightily ſurprized at; for Mr. Recorder cites no one 
Inſtance, that ever he ſaw ſuch a Thing in his Life; nor cites one Book 
that hath ſuch Authority; but he gives you a Diſtinction, whether it be 
of his Side or our's, I muſt ſubmit to you; for he ſeems to agree, that in 
Caſes of Property, ſuch Evidence is not allowed ; but in Caſes of Life, 
in which we ought to be more tender, he ſays, tis to be allowed. Sure 
if it be not Evidence where five Shillings only may be at Stake, I ſubmit 
it to you, whether it _ to be admitted in the Caſe of Life? For my 
Part, I know nothing of it, if it be a Rule; but I always thought the 
Evidence ought to be more clear and full in the Caſe of Life, than in the 
Caſe of Property; but Mr. Recorder turns it upon us, and ſays, Though 
it is not Evidence in Caſe where Property is concerned, yet 'tis Evidence 
in Caſe of Life : But I deſire he will ſhew any one Lawyer in England, 
that ever ſaid it, but himſelf. 

Sir Bartholomew Shower. I anſwer to what Mr. Serjeant Gould ſays : 
That this is an extraordinary Caſe, I will not pretend to ſay any thing, 
you are the proper Judges of that; we now oppole it in reſpect of the 

ules of Juſtice. As to Mr. Recorder's DiſtinRion between civil and 
criminal Cauſes ; he hath admitted, that in civil Cauſes it would not be 
allowed; and I hope you will be of Opinion, that it ought not to be ad- 
mitted in criminal. The Jury muſt go ſecundim allegata & probata. 1 
deſire to know what other Rules a Jury hath in criminal Caſes ? But they 
ſay, that a Juryman hath not as much upon his Oath in trying a Priſoner 
for his Life, as in * Action of Treſpaſs. Is not the Oath, You 
all well and truly try, &c. according to the Evidence you have heard? Now, 
would know whether the Form of the Oath, which the Wiſdom of our 
Anceſtors hath thought fit to uſe for 1000 Years paſt, does not direct what 
ſha!l be Evidence? Evidence of Prima Facies muſt be Evidence of living 
Perſons : I am ſpeaking for the Life of a Man, and for maintaining the 
Rules of Law, which 1 hope ſhall continue for ever: And that is, that the 
Examination of a Perſon that is abſent, ſhall not be read to ſupply his 
Teſtimony. What you ſhall think fit to do here, we muſt ſubmit to ; but 
that ' tis allowed below, we muſt deny. 

Mr. Recorder. Sir, I do, with humble Submiſſion, ſtand to what I 
ſaid : As to the Definition of Allegata & Probata, in Matter of Property, 
we agree with them; but as to Allegata & Probata, in Matters Criminal, 
we muſt differ with them: I did ſay it before, and do ſay it again, with 
Submiſhon, That in many Caſes criminal, there need no poſitive Evidence 
at all; and yet the Jury, according to Allegata & Probata, in that Caſe, 
may „ a Criminal. And I do ſay, with Submiſſion, that where 
there is no poſitive Proof at all; yet in that Caſe, many Criminals are, 
and ſtill will be convicted. I did inſtance before in the Caſe of Clipping 
and Coining, which are Matters ſo ſecretly practiſed, as *tis very rare 
there can be any poſitive Witneſs to prove the Fact: What is then the 
Method ? Why, we go by Circumſtances, by Information of other Per- 
ſons, by Tools, and other Inſtruments that are found; and tho' nobody 
ever ſaw them do the Thing, yet they are convicted, We do not offer 
this Evidence to be as concluding Evidence as if Goodman was here; but 
a corroborating Evidence of what Captain Porter hath ſaid. If it did 
wholly ee upon this Evidence, it may be it might have no great 
Weight; but ſince there is other Evidence viva voce, and ſince you have 
been pleaſed to order us to lay before you all the Evidence, we humbly 
offer it to you, and pray it may be read. 

Mr. Manley. 1 humbly pray they may withdraw. 

Mr. Speaker. If you pleaſe to withdraw); but firſt I am required to aſk, 
if on both Sides you inſiſt upon this Point? 

And the Counſel for both Sides declared, they inſiſted on it. 

[ And then withdrew. ] 

Mr. Manley. I ſhould not have preſumed to have given you this 
Trouble of their withdrawing, but that a Thing is inſiſted on by the 
Counſel for the Bill, which J think is of the greateſt Conſequence to all 
the Freemen of England. Tis true, the Rules of Weſiminſter-Hall are not 
binding to the Legiſlative Power ; but I would not have the Legiſlative 
Power to be governed by the private Senſe of any Man whatſoever, but 
by thoſe Rules that are the Rules of Juſtice and common Equity. God 
forbid that we ſhould, upon Suppoſitions, ſuppoſe ourſelves out of all the 
Rights of the Law ! I never heard any Gentleman of the Long Robe, be- 
fore the learned Serjeant at the Bar, aſſert, that an Examination before a 
Juſtice of the Peace could be read againſt a Man for his Life. "Tis known 
to all that have looked into the A B C of the Law, that it was never 
practis'd. Tis true, in Equity, Depoſitions may be read, becauſe they 

Vor. V. 


© 2pon a Bill of Artainder for High-Treaſon. 


5 Yore 1 hope; in this Caſe, we ſhall be admitted to read his Depoſi- 
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are taken by the Conſent of all Parties; and 'tis as well a Depoſition of 
one Side, as of the other, and the Witnefles may be croſs-examin'd : But 
that is nothing to this Purpoſe. | 

Mr. Sloane. I believe I may ſave you a great deal of Trouble in this 
Matter; for thoſe Gentlemen from the Bar that made Objections, ſpake 
without Book, but I ſpeak by Book; (having my Lord r Hales's 
Pleas of the Crown in his Hand.) No leſs a Man than my Lord Chief- 
Juſtice Hales (and I think he was paſt his 4B C of the Law; I know not 
how far this Gentleman is advanced), in his Pleas of the Crown, in that 
Part where he ſhews what is Evidence to the Petit-Jury, he ſays : - 

Firſt, By the Statute 1 and 2 Phil. and Mary, c. 13. and 2 and 3 Phil. 
and Mary, c. 12. the Juſtice hath Power to examine the Offender, and 
Informer; and fo he goes on in ſeveral Particulars: And then, 5. He 
ſays, theſe Examinations, if the Party be dead or abſent, may be given in 
Evidence. I muſt allow, ſuch an Examinacion not of the ſame Authority, 
as if the Witneſs was preſent it would be, becauſe he can't be croſs-ex- 
amin'd ; but ſtill it muſt be of ſome Weight, and it muſt be read: But 
in this Caſe, 'tis of N Weight than in that which my Lord Chict- 
Juſtice puts; for he ſays, it would be Evidence, if the Party was dead; 
or if he was withdrawn without the Conſent of the Party againſt whom he 
is a Witneſs, and that comes to the Caſe in Chancery, every Day prac- 
tiſed ; That if any Perſon gets my Deeds and Evidences into his Hands, 
and he hath imbezzel'd the Deeds, they ſhall be preſumed to ſay what 1 
alledged, becauſe tis his Fault he does not produce them. So this With- 
drawing by the Inſtigation of * Fenwick, is a ſtrong Pretumption 
that what he ſwears againſt Sir 7%n Fenwick is true. N 

Sir Richard Temple. No Man can give Evidence of any Depoſitions 
nor was it ever admitted to be Evidence either upon the Party's Death Nh 
Abſence ; and I would not have that Doctrine paſs, that we are not tied - 
to the Rules of Law. My Lord Chief-Juſtice Vaughan, when he was of 
this Houſe, told us, we were not bound to the Forms of Law, but we 
were tied to the Rules of Law; and if you are not, how will J 


judge of 
this Crime? How will you judge it to be Treaſon in the wor of Tizes 


of Times? 


In the Trial of my Lord Mordaunt, who was try'd before the High Court 


of Juſtice, they would not allow of this Piece of Evidence, t 
had thrown aſide Juries. We are tied by the Rules of Law, 4 
tied by W I 

Sir Thomas Littleton. The worthy Member here tells us, we are tied by 
the Rules of Law, or we are tied by nothing. I hope he does not intend 
to put the Pun upon us, that was by a noble Lord, Vou are tied by Rules 
or no Rules; if you are tied by no Rules, what Rules are you tied by ? I 
think you may act by Rules, and yet admit of this Evidence. I tol you 
before, I ſhould not reckon myſelf ſo tied by the Rules of Law. but that 
I would hear all Evidence that ſhould be offered: And I do not think tis 
for our Honour to ſtifle any thing that may bring out the Truth. A wor- 
thy Lawyer ſaid, Let them produce one Evidence that is of the Recorder's 
Opinion; and a Member hath produced the Opinion of my Lord Chief- 
Juſtice Hales : And I hope we ſhall not be debarr'd from the Satisfaction 
of hearing what they might heur in the Courts below. Here are two 
Witneſſes that have been examin'd againſt him, which the Jury did 
believe that found the Bill. If we cannot have theſe two Witneſſes, let 
us have as much as we can. We have heard what one ſaid ; We have 
an Opportunity of hearing what the other ſaid. No, ſays the Gentle- 
am we do not deſire to be informed ; but I believe it muſt come to that 
at Jalr, 

Sir Richard Temple. The Gentleman that ſpake laſt, inſin 
I had dropped ſomething he could not dean, Give me —_— 
you, there was the Courts of the Preſidents of Wales; when they urged 
Rules of Law, then they were a Court of Equity ; and when they W 
from Points of Equity, then they were tied up by the Rules of Law; and 
ſo gave Judgment neither according to the one nor the other; and ſo it 
was taken away by Act of Parliament, 

Mr. Boſcawen. I have feen it myſelf, that a Juſtice of Peace has been 
examined himſelf, as to Depolitions he hath taken; and I take it to be 
an ordinary Examination. a 

Mr. Harcourt. Sir, I muſt ſay, if you were to pick all the Abſurdities 
out of the Trials in the laſt Reign, you could not pick out more than has 
been endeavour'd by the King's Counſel to be impos'd upon you this Day: 
This does in ſome Meaſure convince me of what was ſaid by — 
Gentleman the other Day, that it is much better to be tried by an Aſſem- 
bly of 400 Gentlemen, than at the Old-Bailey. There was a Quotation 
of a learned Author; and the Gentleman read you what was Evidence 
and what was not: And the Concluſion was, That theſe Depoſitions if 
the Party was dead or abſent, is Evidence, Why, Sir, if theſe Depoſi- 
tions be Evidence if the Party be abſent, then what are we doing of all 
this Day? If that be a certain Rule, there is no manner of need of ap- 
plying to this extraordinary Way; but if you pleaſe to enter into the Con- 
ſideration of that Point (I am neither afraid, nor unwilling to be informed) 
If Gentlemen will take it De bene 115 for better for worſe, with all my 
Heart; but if you enter into that Matter, I will freely tell you my Opi- 
—— It hath bee 

Sir Edward Seymour. It hat n made a Queſtion 
bound to purſue the Rules of Law ? 1 ranked, is no r — 
going to lay, That Bills of Attainder, and Judgments of Attainder, have 
been reverſed for no other Reaſon, but becauſe the Parliament have not 
proceeded — to the Rules of Law: I will not ſay, you are bound 
by the Rules of inferior Courts, but you muſt be bound by the Rules of 
Parliament, and by the Proceedings and Practice of Parliaments which 
is the Law of Parliament. And then I would know, whether this Houſe 
2 r of they ©) 1 And the Reaſon is this, becauſe 

that you make this, which is the ſuperi it 
Adtiſtande - an inferior Court, — Oe "WEBEEe "ths 

Mr. G. Rodney Bridges. The Matter before you is, whether Sir - 
wick be guilty, in your Judgments, of this Conlbiracy! And if er 
imagine why you ſhould not take all the Information that is offer 


and Why 4 hear all the Circumſtances of it: en. 


If you do not read this 
Athdavit, 
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' ſon, muſt be two Witneſſes ; and then comes to the 
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in: If there be any thing in the Objection, 


| it: But that I take to be n Ohjection neither z for though it be Evidence, 


Felony, and there two Witneſſes are not required expreſsly by the Law. 


And can tell you, upon my Reputation, I have ſeen it done ſeveral times. 

The learned Gentleman tells you, my Lord Chief - Juſtice Hales's Opi- 
nion is ſo, and that is grounded upon an AR of Parliament; and I think 
that is of greater Authority than any Judge; and therefore I think that 


Odjection will vaniſh. He ſays, you have no Authority to receive Affida- 


vits; but ſure we muſt take Notice of Acts of Parliament; and if that re- 
quifes Depoſitions to be taken, and to be Evidence again{t Criminals, we 
ought to take notice of it ; ſo that what the Law makes to be Evidence will 
be in this Place. | | | | 
r. Hirley. I look upon this Matter under your Debates to be of the 
reateſt Conſequence to the Lives of the Subjects of England, that poſſi- 
ly can come before you : Gentlemen have given you ſeveral Reaſons for 
reading theſe Depoſitions; one, that it was my Lord Chief-Juſtice Hales's 
Opinion; another, that there is an Act of Parliament for it: Now, I think, 
it would be proper to join Iſſue in theſe two Points: If any Act of Parlia- 


163. Prateedingt aguin Sir I. Fenwick, Bar. 

| Affidavit, I do not fay but 'tis a Kindneſs to Sir Jobn Fenwick z but what | 

hope you will not ſpend much more Time about 
a 


ment can be produced for this, then the Debate will be at an End; but if 


there be an Act poſitive in Fact againſt it, then I hope you will not receive 
it: And if my Lord Chief- Juſtice Hal-s's Book have not one Ward rela- 
ting to this, then I hope that will be no Argument, He begins his Chap- 
ter of Evidence, and fays, that the Evidence to the Jury, in Fates of Trea- 

Calesof Felony : But 
is that any Debate before us? And he tells you, that Informations might 
be taken of the Perſon himſelf, but that was not by the Common-Law, 


but was allowed of by particular Acts of Parliament; and then tells you, 


that his Information, and that Depoſitions before the Juſtice, were to be 
admitted (but he was to be by) : But is this any thing to ng? Have 
they wean any Statute that tells you, there muſt be two Witneſſes in 
this Caſe ! If you will take notice of a Statute, you muſt take notice of a 
Statiite that is in Point. If any Man ſuffers by one Witneſs, I believe all 
the World muſt ſay, he ſuffers unjuſtly : I think 'tis of the greateſt Con- 
ſequence to admit of Affidavits. Here it is, that the Boundaries are eſta- 
bliſhed for the Lives and Liberties of Mankind: And this is an Obſerva- 
tion that is found in Hiſtory, that thoſe that have broke their Bounds 
down, it hath returned upon them to their Prejudice. 

Sir Robert Richard. I am ſure now we are not upon the Point of Read- 
ing, whether it be much or little, but upon the Point of Hearing, and that 
I ſpeak to: And, [ think, the Gentleman near the Table did not miſtake 
what the Bar ſaid; for the Counſel on the other Side inſiſted poſitively, 
that neither by the Practice, nor by the Books, was a Depoſition to be read 
as Evidence : Againſt that the Gentleman near the Chair produced that 
Book. As to the Matter of Treaſon, every Parliament-Man can remember, 
that you have made an AR, that there ſhall be two Witneſſes in Caſcs of 
Treaſon. Now, at the ſame time, it will be taken notice of, that you have 
taken Care in that Act, that the Proceedings of this Houſe ſhall not be tied 
up. The Gentleman tells you of a Court that wavered between Law-and 
Equity, and ſo came to nothing; and Iam afraid, if we bring the Houſe of 
Commons down to the Courts of /7*/tnin/ler- Tail, they will make nothing 
of us neither. I do not ſay, that this Paper ſhall be as ſtrong Evidence as 
if Goodman was at the Bar; but to ſay, it ſhall weigh nothing, I can't agree 
neither: I-agrce alſo, to make a common Practice of reading Afﬀidavits, 
will be of ill Conſequence: And if you take this to be a Matter of ſmall 
Conſequence, I am not for reading this Affidavit. Now I aim not at Sir 
= enwick's Blood, but the Safety of the King and Government: And 

would not refuſe any Evidence in this Caſe, be it never ſo ſmall. Theſe 
Gentlemen ſpeak againſt a Matter being Evidence before it is read; *tis 
oftered as Evidence ; if it be ſmall, or come to nothing, it is the better 
for the Priſoner at the Bar, 

Mr. Pelham. I am indifferent whether I hear that Paper read, or no; 
but what is ſaid by a learned Gentleman ſtartles me: Says he, in Veſi- 
minſter-Hall th.y are bound to the Evidence of two Witneſſes, and there 
this Evidence would not be proper ; but here we are upon another Foot. 
J hope we are not here upon another Foot; I hope, though here we are not 


to be tied by the Chicanery of the Law, we are to be tied by the Equity 


and ſubſtantial Reaſons of it. I defire to know, if any one can be tried for 


| Treaſon upon one Witneis? And if we are not tied by the Rules of Law, 


we may hear any Evidence whatſoever; if the King's Counſel thinks it 
may ſatisfy your Fancies, it muſt be received. 

Lad Cutts, I conceive, Gentlemen, we are out in the Way of arguing ; I 
maſt put you in Mind that we are, at the Bottom, only arguing againſt the 
ſuriſdiction of this Houſe ; and though that Matter hath been ſettled be- 
tore, we are told very often of the Law and Rules of Je/tminſter- Hell. 
In Anſwer to that, I mult obſerve, there are ſeveral Sorts of Laws; there 
is the Law of Nature, the Law of Nations, the Law of God, and there is 
the Legiflative; and 'tis a felf-evidenr Mlaxim, not to be contradicted, 
That no Superiour is to be circymfcribed by an Inferiour : And I would 
aſk, if the Courts below are not inferiour to the Parliament? I here is no- 
thing can limit us, but the Law of Nature, the Law of God, and the Law 
of Parliaments; and though I cannot tell you very well what is the Law 
of Parliaments, yet no Gentleman hath ſaid any thing upon that Subject, 
that is againſt the Queſtion before you : The Matter was in a Courle of 
Law; but upon an extraordinary Accident, and for extraordinary Rea- 
ſons, *tis brought before you. The Accident is the withdrawing of a 
Witneſs; the Reaſon is the ſceuring of the King, the Government, your 
Selves, and Pofterity. I don't think any Man that ſpoke againſt it is 
for fayouring Sir Jun Pernvict; for 1 think this is the worlt Way: 1 


\ Government is at ſtake : 
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would appeal to evety Man, what Prejudice tis to you to hear chis Paper 
Tread ? 7227 800 bo D N We not to op Ni. nuff 
+ Mr. Hout. There have beef many Arguments given for and againſt the 
Reading of this Paper; and if 1 did not take it that the Reading of this 
Paper could be of no uſe to the Judgmetit we afe about to make, I ſhould 
be for the Reading of it: Either it amounts to a.Proof of High- Treaſon 
againſt Sir John Fenwick, or it ſignifies naming ty you. If you ſuppoſe 
it to weigh any thing, I can never agree to the Reading of it; for cis 
only an Hearſay brought to convict a Man that is tried for bis Life. But 
there is a greater Argument which weighs more than the Reaſon. hath 
been urged; and that is, your Enemies will have an Advantage, and your 
But 1 don't take that to be ſo much an Argu- 
ment of their Strength, as of their Weakneſs and Neglect; however, 
when they prove that, I will ſee how far I can go. Lis ſaid, that in 
the worſt of Times, they would not convict a Man upon one Evidence. 
As to Sir John Fenwick, though he ſhould not be a good Eu liſoman, yet 
his Cauſe may be a good Eg se. The Queſtion is, Whether there 
be more danger by the withdrawing of a Witnets, and the eſcaping of Sir 
* Fenwick, or the withdrawing of the Witneſs, and the convicting of 
ir John Fenwick? Here they let Goodman (ſuch a Rake) go about, and 
he is gone; and now the Fate of the Government ſeems to depend u 
it. The Precedent on the other Side is not fo much to be feared; for I 
ſuppoſe future Governmerits will take cafe not to let a Witneſs go about 


the Streets again: But it may happen that certain Men, for aſſerting the 


' Liberties of their Country, may be run upon by ill Governments, and 


Attempts made upon their Lives by falſe Witneſſes. But the Bill of 
Treaſon provides, that no Perſon ſhall be proſecuted without two Wit- 
neſſes. Now it may happen, that they ſhall have no ſuch Witneſſes as can 
convince a Jury (I believe this Man to be'as much guilty, in my own 
Thoughts, as | believe any Thing in the World, and yet I will condemn 
no Man upon my primate Racket but here are two Witneſſes brought 
before the Grand Jury, and nothing is ſo eaſy as to get a Bill found by 
them (and that is all that is done by Goodman). Now ſay thy, if this 
ſhould come before a Petit Jury, one of theſe Witneſſes may not be cre- 
dited; ſo they will carry him away, and urge this for a Precedent, and ſo 
this Man may be convicted. . 

Mr. Smith. I think we are come to the Debate of the Bill, inſtead of 
reading the Paper. Was the Queſtion, Whether this Paper fhould be al- 
lowed as a ſecond Witneſs? Then it would be a great Queſtion with me, 
whether it ſhould be read; but the Queſtion, as to Col. $-drey, was not 
whether the Paper ſhould be read, but whether it ſhould ſupply the Place 
of a ſecond Witneſs ? But your Debate is extraordinary; your Bill 
takes notice of Goodman being gone away, and now you won't take notice 
of what he hath left behind him; which I ſhould tne rather be 1atisfhcd 


in, becauſe I ſaw a Gentleman ſol citing at the Bar, that did endeavour 


to get him away. If Goxdman had bren brought a Priſoner to the Bar, 
I do not know, whether it might not have been reckoned as great a Fault, 
as now his having too much Liberty. It hath been cited as a great 
Lawyer's Opinion, that it might be given in Evidence; but he does not 
ſay what Weight ſhall be laid upon it. 

Mr. Pelhem. I am ſorry that honourable Gentleman miſtook me fa 
much; I thought I had ſpoke very plain; I told you, I was not againit 
reading of the Paphr, till the learned Gentleman told you, you were not 
tied up as the Courts of Meſtminſter- Hall, to two Witngiſee. As to what 
I faid of Mr. Sidney's Caſe, it was not againſt reading that Paper; but 1 
ſaid, he did rely upon it as againſt common Juſtice, to be attainted upon 
one Witneſs : And that Attainder you have thought fit to reverſe; and 
the Reaſon he gives for it was, becauſe it was impeſhble for a Man ty 
make any Defence againſt one ſingle Witnefe. 

Mr. Att. Gen. The Matter you are now debating upon, is, Whether 
theſe Papers ſhould be now read ? And Gentlemen have let themſelves 


into a Debate foreign tothe Queſtion. A great many are aga nit it upon 


this Argument, that they would not be of Opinion to condemn him, un- 
leſs there were two Witneſſes: That is not the Qucſtion, for | think no 
Man is ready to give his Opinion to condemn or acquit him, unleſs there 
were two Witneſſes : One Gentleman is againft the reading of it, and 
yet believes e Fenwick guilty. 1 mutt reſpite my Judgment ti!1 + 
have heard his Defence: I think that the Counſel for Sir *F:bu Fenwick 
at the Bar, are very much miſtaken, when they faid, that ſuch a Thing 
as an Examination in Writing was never b in any Court of Juſtice. 
think that is a great Miſtake, and a good Authority hath been cited for 
it; and every one knows the Practice is otherwiſe ; *tis often allowed, that 
the Examinations before a Juſtice of Peace are read. The Queſtion is 
now, Whether the Examination ſhall be read ? If there do not appꝛar 
another Witneſs to prove him guilty, you will debate that Matter then, 
Whether you will condemn him without two Wiineikes ? You might as 
well have debated before, whether Porter ſhould bg examined, becauſe no 
Man will condemn him without two Witneſſes, and therefore do not ex- 
amine one, Why, we know not what further Witneſſes may be proJuc- 
ed, if Sir John Fenwick was upon his Trial; 1 think this Information 
might have been admitted for Proof, if Goodman was out of the Way ; but 
if it was admitted, unleſs there was another Witneſs produced, I believe 
the Court will tell the Jury, here are not two Witneſſes, and therefore 
ou muſt acquit him. 

Sir William Coryten. I muſt crave leave to differ from that worthy 
Gentleman: I think this is the proper Time to determine, whether 
this Evidence is to to be admitted afterwards ? Indeed you may de- 
termine how far it is available. I thought both in Law and Juſtice, 
before I came into the flouſe, that this ought not to be admit- 
ted for Evidence. A Gentleman grounded his Argument, upon what ? 
My Lord Chiet-Juftice Habs's Opinion; but the Fattis, that my Lord 
Chief- Juſtice Hales ftates the Difference in Caſes of Treaſon, and 
in Caſes of Felony. Now in Felony, they make uſe of Depo- 


ſitions; and the Reaſon is, becauſe 'tis more for the Advantage of 
the Priſoner than his Diſadvantage ; for if the Witneſs differ from 


his 


W a 
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le, for it is eaſy to turn the Tables. And ſuppoſe Goodman 

. of Sir ob Fenwſth, and Sir Fohn Fenwick N Place of 
Goodman; it would hard (take the Informations to be as they are) to 
admit-them ſor Evidence; which, in my Opinion, are great Reflections 
upon Perſons of great Honour and Worth. - ; 

Sir Charles Muſgrave. * That which I perceive to be your Debate, is 
that upon which the Counſel withdrew ; you hear it afferted, "That there 
was no Inſtance in a criminal Cafe, where an Affidavit was allowed for 
Evidence: And I think the learned Counſel at the Bar did not much inſiſt | 
upon it; and yet I don't think they were ignorant of the Caſe quoted out 
of im rd Chief- Juſtice Hales, but they thought it was not applicable to 
this Buſineſs before the Houſe ; but only related to Felonies, and when 
Depoſitions were taken in the Prefence of the Party. Tis ſaid, we are 
not tied up to the Rules of J/e/tminfter-Hall; and that Parliaments may 
denominate Crimes after they are committed; but I never did hear, that 
the Parliament did take upon them ti determine that to be Evidence which 
is not Evidence in any Court of the World. If you read this Paper to 
inform yourſelves, you admit that to vidence which is no where elſe 
to be admitted. You are told, you are n tied to the Forms of inferior 
Courts of Law nor Equity : 1 are not bound by them, you are bound 
by your own Conſtitutions. ou are told, y 


dare uſed to read Affidavits 
in common Cauſes ; but if my Memory ſerves me right, you have always 
had it oppoſed in this Houſe ; therefore I think, accnxding to the Rules of 

our own Houſe, we ſhall not read Affidavits. ou make a new 
Rule in this Caſe? Pray conſider the Conſequence of it hereafter. 
Suppoſe there came down Affidavits upon another Perſon, agaipht a great 
Man for High-T reaſon, Whether that may not be thought ſufficient for 
to govern your Judgments ? J hope thoſe that hear me will have a Care of 
the Matter. Why, by the Parity of Reaſon, may not two Affidavits do 
by the Help of the Legiſlative Power ? I would be glad to know, Whether 
in the Caſe of an Impeachment, they ever heard of Affidavits being read! 
And this is much in that Nature ; and therefore, why ſhould you admit of 
an Affidavit now, when the Party charged was not preſent when that Affi- 
davit was taken ? 

Sir Jeſeph Willzamſon. I am ſorry this Point coſts us ſo much Time; the 
Gentleman that ſpake laſt hath brought us to the Queſtion, How far you 
will admit this Affidavit (as they call it) to be read? Iam of Opinion, 
notwithſtanding all that hath been ſuggeſted, that it not only may be 
read, but that it ought to be read. None of the Caſes that have been in- 
ſtanced, comes up to the Cafe in Queſtion ; all the Caſes that are brought 
are from inferior Courts, and the laſt that is brought is from the Example 
and Uſage, in lefs conſiderable Caſes, and indeed of a different Nature. 

This Bill of Attainder is indeed a Thing fo extraordinary (as hath 
been ſaid) as it never ought to be uſed but upon extraordinary Occaſions z 
and upon that Principle, all that is feared is all anſwered and avoided, It 
is to be thought never to come but upon the like Occaſion ; and then God 
forbid hut they ſhould be governed by the like Precedent ; and if that 
was proper to ſpeak now, which will be at the bottom of it, when we come 
to give Judgment, and we have time to conſider of it, I can't think we ſhall 
differ in many Voices. Whether it be Evidence, and how far it is ſo, is 
not now the Queſtion ; but the Queſtion is only, whether it be ſuch an 
Evidence as ought to be rcad ? And all the Inconveniencies that have been 
alledged, depend only upon this, that it ſhould not be admitted in the ordi- 
nary Proceedings in the Courts of Juſtice, Now I ſay, there was a Power 
lodged in the Parliament of England to make a Man guilty of Treaſon, 
that was not ſo before; and that even in a Reign when they came to de- 
termine what 'T reaſons were: I hey did not think it for the Safety of the 
Community of Mankind, but that there ſhould be a Power lodged in the 
whole, to declare that to be a Crime, that was no Crime before it was 
committed, giving them more than is aſked here : For here can be no 
Queſtion, but as to the Forms of Proceedings. The Queſtion is not upon 
his Crime, that is no Queſtion ; and I take it, that if upon any Occaſion, 
tis to be juſtified in this, and the Law hath truſted the Parliament with 
a greater Power than now they are about to exccute, and there are only 
Objections to it raiſed from another Place, which I think can never con- 
clude in this, 

Mr. Chancellor of the Exchequer. I am for reading of this Paper, though 
I don't think it Evidence equivalent with viva vice z nor do I think, that 
in like Caſes it ought to be admitted below; but I think, in your Pro- 
ceedings in Parliament, it ought to be read, whether it be an Affidavit or 


3 ; and | am more of that Opinion, from what happencd in a Caſe Fo- 
ay. 


to be examined, it was not the Teſtimony of a Man's Wife, but his own 


himſelf, and therefore the Evidence, which at firſt, for that Reaſon, was 
urged not to be heard, did amount to more when it came to the Proof. I 
would have this Paper read ; not becauſe it ſhould ſupply the Place of a 
Witneſs; no, but becauſe you ſee he hath been indicted by the Evidence 
of Goodman and Porter, and the firſt is withdrawn; and by whoſe Means 
you have heard: And I would know, whether Goodman's Evidence did 
amount to accuſe him of the ſame ? I do ſay, in your Power of judging, 
you are not conſtrained to the Rules of Weftmin/ter- Hall: And I would 
lay, that for your Conſtitution, the Courts of J//:/fmin/ter- Hall are to be 
governed by the Letter of the Law; but there is lodged in the Legiſlative 
a Power to judge thoſe Crimes that are ſheltered behind the Law; and I 
believe, if the e Attainders were examined, there was never any At- 
tainder that went upon a more juſt Proceeding than this. I take the Crime 
to be a Plot with your Enemies to bring in a foreign Power; and as if that 


was not ſufficient, he hath made a falſe and ſcandalous Confeſſion, to 


bring a Diſtruſt and Jealouſy among the King and his People; and he 
hath dallied and gain'd ſo much Time, as he hath had Opportunity to 
* | : 2 | 


pen a Bill of Attainder for High-Treaſon. 
. con before the Wee erf Peace, that turgs to the Ad- 
e ee, A ihe Manes of the ling fen oe ts be 


We had a Diſpute, whether Porter was to be examined, becauſe | 
the Teſtimuny of a Man's Wife was not good below. But when that came | 


Letter appeared in Evidence; and Clancy told Porter he came from Fenwick | 


(79) 
corrupt one of the Witneſſes 3 and therefore it would be hard, if no Law 
ſhould teach him. *T'is fait, Why did not you keep the Witnets ? It would 
be hard, after a Perſon hath made a Conſeſſion for the Good of the Ning 
dom, that he ſhould be always kept in Irons“ We are debating of the 
Bill, while we are now only purely to ſee what is in this Paper; I ſhould 
not have offered to have made uſe of this as a ſeeond Witneſs; but the being 
an Affidavit or not, is not material in this Point; the Commbas procce 
upon Impeachments without Affidavits. Tis offered as Evidence: That 
Goodman was a Witneis againſt him (you have had Proof of); and that he 
hath been tamper'd wich to withdraw, by the Friends of this Gentleman. 
I do think we have gone more fairly and equally to work, than upon any 
of the Records of Attainder in your Journals, 

Mr. Bretherton. The Queſtion is, Whether this Paper ſhall be read? 
Firſt, It hath not been proved before whom it was taken, nor nothing at 
all. It hath been objected, that there ought to be two Witneſſes by the 
late Statute, But I muſt-put you in mind, that it was ſo by the Statute of 
Edward VI. and fo was the Common-Law before; and my Lord Cee lays, 
there mult be two Witnefſes, and they brought Face to Face: And fo goes 
to the Divine Law; and if it ſhould not be ſo, I will put pou in mind of 
an Inconveniency ; Eleven Witnefles were produced before the Grand 
Jury ; and when they came to give Evidence Face to Face, before the Petit 
Jury, the firſt Witneſs did not know the Criminal that he had ſworn 
againſt, It was in the Caſe of Sir Rowland Stanley. 

They mention a Paper againſt Algernon Sidney; but that Paper was wrote 
by himſelf. *Tis faid, this Houle is not bound by the Rules of other 
Courts; for that Reaſon they ought to give Rulcs for other Courts. No- 
thing is more common than to ſay, Judgment was fo in the Houle of 
Lords, and that ſettles the Law in other Courts below. 

Sir n Copley. Several Gentlemen have ſpoke to the Reading this 
Paper; ſome have ſaid, That it ſhould be read as Evidence: Some others 
are for reading of this Paper; but yet at the ſame time tell us, it is not 

to be looked upon as Evidence, at leaſt not equivalent to a Witneſs, If 
the Paper be to be read at all, I would know for what Reaſon ? If it be to 
have any Sway upon our Judgment, if it hath any Effect upon my Judg- 
ment, then in ſome meaſure it is equivalent to a Witneſs, when 'tis 
in the Nature of a Witneſs; and if it ſhould be read to ſupply the 
Defect of a Witneſs, then I would know, what the Conſequence of 
this might be? I do very well underſtand, that the Court of Parliament 
does take no Precedent from J/2/tmin/ler-Hall ; nor am I afraid of any 
Precedent they ſhould give to HY/e/tminfter- Hall : But I am afraid of 
a Precedent to future * Suppoſe the Information of Sir 
2 Fenwick, that hath been delivered in here, ſhould be produced as 
vidence againſt any of thoſe honourable P.rſons that are charged in it, 
though I believe they are very innocent; and ſome Knaves or Raſcals in 
future Reigns ſhould come in againſt them, and this Paper ould be 
brought to ſupply another Witnets, what a Conſeguence would that be! 
| Sir Henry Hobart. I muſt differ with the Gentleman that ſpake laſt ; as 
| to the Gentleman that ſpake before, I did not expect any thing to be 
quoted out of Lancaſhire againſt the Reading of it. I will tell you why 
I think this Paper ſhould be read ; you have it ſuggeſted in the Bil, that . 
Goodman was one of the Evidence againſt Sir Jahn Fenwick; they are to 
make good the Suggeſtions, and this will ſhew, that Goodman was an Evi- 
dence. You are told the Danger of the Precedent, and there may come 
ill Reigns, and ill Parliaments; as to that, I ſhall only ſay, in a good 
| Reign, and a good Parliament, there is no Danger ; 2 f. an ill Reign, 
| and ill Parliament, they will make Precedents without your giving of 
| them. Mr. Se. John tells you in his Arguments, Tis true :nferiour 
| Courts, by the Statute of Zdward VI. they are bound by two Evidences 
viva voce; but you are no? preſcribed by that here, but you are to judge 
in your own Conſciences as the Thing appears. I may ſay as another did 
upon another Occaſion, let it be read; Valeat quantum wal. re piteft, 

Sir Marmaduke IFyyell, I deſire to take notice of one Argument that 
| bath been made uſe of by one or two honourable Perſons ; which is, that 

they tell us, that Goodman hath been tampered with by Sir John Fenwick : 
remember no ſuch thing that hath been proved; but indeed it was ſaid, 
that Mr. Dighton offered Mr. Re 1001. a Year, to invalidate Mr. Goods 
| man's Leſtimony. 

Lord Ca/tleton, Let me aſk you this Queſtion, Whether if you read this 
Affidavit, you read it as Evidence ? 
| Ar. Sol. Gen. I deſire you would conſider what you did, before you or- 
| dered Captain Porter to go on with his Evidence, and did agree you would 
| conſider of it afterwards. Some are for reading this Paper, and others are 
indifferent whether it be read or no; and thoſe that are againſt reading of 


it, are againſt reading of it becauſe is no Evidence: But that is no Rea» 
' fon why you ſhould not read it; for it is at moſt but doing a vain Thing. 
I think you have been told already, if it was inſiſted on below, it muſt 
be read ; and the other vide muſt demurr. The Court might ſay, 'tis 
not material, but it muſt be read before they can demurr : So that the 
Queſtion, Whether it is Evidence? muſt come afterwards ; and if you 
go according to the Rigour of Law, with Submiſſion, it muſt be _ 
Mr. Price. | did not deſign to trouble you in this Matter: but the 
Doctrine laid down by ſome Men of our Gown, ſurprizes me: *T'is only 
an Argument, that the Court below ought to admit this Paper to be read; 
but there is no Precedent ſhewed, nor convincing Reaſon given, why 
the Courts ſhould admit it. The Queſtion is, Whether an Information 
taken before a Juſtice of Peace, ought to be read here? If it be to in- 
troduce a new Law, and make a new Crime, then you make a new Sort 
of Evidence; But if this be a Crime againſt an Act of Parliament, or 
Law in being, then you mult take the Evidence the Law doth afford you, 
in the Nature of the Crime, The Charge here is a Charge of Freaſon 
againſt a known Law: But the great Argument is, this is an extra- 
ordinary Offence ; that Sir Jahn Fenwick, or his Lady, had 2 Hand in 
ſending Goodman away: *Tis a Miſtake z and oftcring one Thing that is 


not Evidence, brings us to another ; the Evidence of Glancy's tapering 


| with 


— 


(71) 
with him: Captain Porter does not ſay, that Sir John Fenwick employed | 
him; only, that Clancy ſaid ſo, which is but a Hearſay, and that is no 
Evidence, unleſs Clancy was at the Bar, and would ſay it. 2 W 

In the next Place, it is ſaid, That there was a tampering by a Sollici- 
tor: What is that ? Is it not natural for a Sollicitor to ſay, Is there any 
Objections to ſuch a Witneſs? Is it not natural for him to leſſen his Re- 

tation if he can? Now you would have a Copy of an Information to | 

vidence. Tis ſaid, tis tantamount : If fo, then the Courts of W:ftmm- 
ſter ought to intermeddle with it, and not this Houſe. A noble Lord 
mentioned to you the Law of Nature, the Law of Nations, and the Law 
of God; but he forgot. one Law, which was molt material, and that is 
Martial Law; which if he had ſaid, does juſtify the taking away a 
Man's Life upon extraordinary Evidence, he had ſaid right. 

. Mr. Speaker. The Queſtion is this, That the Information of Cordel 
Goodman, taken upon Oath, 24th of April, 1696, be read. 

Which Queſtion being put, the Houſe divided. 


Yeas, 218, Noes, 145. 


So it paſſed in the Affirmative ; and Sir ohn Fenwick, and the Coun- 
ſel and Sollicitors on both Sides, were called in again. - 

Mr. Speaker. Gentlemen, ſince you withdrew, the Houſe have conſi- 
dered of the Matter upon which you did withdraw, and they have thought 
fit, that the Information of Cordel Goodman, taken upon Oath before Mr. 
Vernon, 24th of April, 1696, be read. Clerk, read it. 


Clerk 7 the Houſe of Commons reads This is ſigned, Cordel Good. 
man, and ſworn 24th of April, 1696, before Fames Vernon. 


A one ſome two Years ſince, or better, I underſtood Col. Parker 
of 


was Reſident here, in order to engage ſeveral People for the Service 
ing James; and Captain Porter told me, he had a Mind to ſee me, 
which he accordingly did ; where he told me, there would be an Invaſion, 
and King James would be reſtored ; and that in order to it he had Commiſ- 
ſion to levy Men, and to grant out ſubordinate Commiſſions for a Regi- 
ment of Horſe, and did aſk if I would accept of one, which I accordingly 
did. He likewiſe ſaid, he would ſee me as often as he could; and that 
Captain Porter and I ſhould receive Directions from him, from Time to 
Time, upon ſeveral Meetings; and having received my Commiſſion, I 
underſtood what Captains were to be in the Regiment; which were Cap- 
tain Porter, Sir William Parkyns, Mr. Charnoct, Sir Hugh Smithſon, Mr. 
Higgens, and myſelf; and one Mr. Witherington, to be Lieutenant Colonel, 
he Commiſſions were to be Blank when they were to be delivered, and 
to be filled up by the Captains, &c. I then came acquainted with Mr. 
Charnock and Sir William Parkyns ; and by them and Parker, Captain Por- 
ter and I were informed, that there was a great Body of Horſe to be ready 
in the North ; but though I aſked, yet they never named any Perſons to 
me, but ſaid, it was ſufficient, I ſhould receive Orders, and a Roll to 
March, to Rendezvous upon Occaſion ; and indeed I did not much preſs 
it, becauſe I did gather there were a great many concerned; and at this 
Time Captain Porter and I took a Houſe in the Chaſe, with Stables and 
Barns, fit for holding Horſes, and as a fit Place to meet, upon Orders 
given us to March, which were then daily expected. 

Some Time after this Colonel Parker was taken, and being committed 
to the Tower, he made his Eſcape ; and after that I ſaw him, and then he 
told me, he would be ſure to correſpond with me and Porter; and I ſhould 
receive his Letters of Mr. Charnock or Mr. Fohnfon, and he accordingly 
did; and in his Letters he {till gave us Hopes, and ſaid, he would cer- 
tainly ſend us notice to be in readineſs Time enough, to be ſerviceable 
to the Deſign of the Invaſion. 

The laſt Letters I received from Parker gave me Advice, That he doubt- 
ed not, but the Cauſe would come to a Hearing at this Eafter Term; and 
he ſhould write no more, but bring the Orders himſelf : Upon which I 
went to Charnoct, and he told me he did expect him here in a ſhort time: 
But always, or moſt commonly, in his Letters, he told me, for a Sign, 
That when the Toulon Fleet ſhould join the Breft Fleet, I might cer- 
tainly depend, that we ſhould be invaded here. 

During theſe T'ranſaftions, Captain Porter complained, that ſomething 
he was ſending to Lancaſhire had miſcarried ; he deſired me ts ſet by two 
Boxes, which I looked not into, but ſuppoſed them to be Arms, and I 
did ſet them by for him : I had not bought any Arms, but had beſpoke 
ſome of one Perry, a Gunſmith, who ſaid, I ſhould have them at a Week's 
Warning. SO 

After Parker's having made his Eſcape, and getting into France, Mr. 
Charnock came to me, ſome Time before the King's going to Flanders, 
and ſaid, he had ſomething to propoſe to me; and defired me to go along 
with him, which I did; and he brought me to one Mr. Waugh, who 
ſaid, he expected a Commiſſion from Kin James to ſeize King William; 
accordingly we went to the Chacelate- Houſe in St. Fames's-ftreet ; and after 
ſome Diſcourſe about the Commiſſion he ſaid he expected, we appointed 
another Meeting at that Place, and adjourned from thence to my Houſe 
in Brownloe-/ſtreet, where was 2 Mr. Charnock, Mr. Porter, Mr, 
Waugh, Major Matthews, and Mr. Donelagh. The Subje& of our Diſ- 
courſe was, about the Surprizing and Seizing the King, as he came from 
Richmond ; and after ſeveral Ways propoſed to that Purpoſe, I particular- 
ly aſked, Suppoſe that the King were in our Power, what then? For we 
ought to have regard to ſome End or other in ſuch an Undertaking ; for 
I was not willing to offer any thing to his Perſon. Mr. Waugh ſaid, we 
might have a Coach, and convey him away; and he ſaid, he was aſſured 
of a Fort to be delivered to him, and put into his Hands (to the beſt of 
my Remembrance it was Deal), which might give us Shelter till we might 
find Opportunity to carry him into France by Shipping. I muſt confeſs, 
I did fee very little Probability in what he ſaid ; neither did I believe 
that he would receive any ſuch Commiſſion, as he ſaid he expected: (For 
about two Years ſince, I remember I ſaw Sir George Barcley, with Col. 
Fountain, and Mr. Porter; Sir George was then going over to France, 
and it was the only Time that ever I ſaw him; and then Captain Porter 
and I did deſire, that if King James defired any ſuch thing as ſeiz- 
ing King William, he would ſend over a Commiſſion, and a Pardon | 
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rithal in Caſe, of an Accident; which: Meſſage- Sir |Gwvrge Earrict 
wit in . ; 
over, and Ling James refuſed to ſend it.) However, we had another 
Meeting after that at my Houſe, by which Time, he ſaid, he would ſhew 
us the Commiſſion, and facilitate the ; it was at a Houſe behind 
the Temple, where the aforeſaid y met, and Mr. Wugb brought 
with him one Mr. Hays, who, he ſaid, could furniſh us with a Ship which 
would be ready to tranſport us after we had ſeized the King; but upon 
Diſcourſe with Mr. Hays we found that the Demands were ſo exorbitant, 


and not in poſſibility of being complied. withal; and: beſides, no Order 
: 7 


nor Commiſſion being produced, we did deſiſt tben; for Captain Porter arid 


Major Matthews, and I, did declare, we would not meddle without fight 


of the Commiſhon. After this, Captain Porter and I talked of having x 
Veſlel, and ſending Le Rue and Charngck about it. We met at the 


Fountain by the Temple-Gate, and Sir Wilkam Parkyns was there; and 
during the Time of our being there, one called Sir Milliam out, and Sir 
William called out Porter, who came in, and ſaid, there was a Gentleman 
that could help us in this Affair; who he was I know not; I believe 
Captain Porter may, for I ſaw him not: But all this proved ineffectual, 
for the King went away ſuddenly, and no Commiſſion ever came. And 
by Letters from France, I underſtood King James was angry that they uſed 
his Name to what he had not promiſ-d; and Porter and I wrote over, by 
his Order, the Truth of the whole Matter. 

Some Time after this, Captain Porter, the Earl of Ayleſbury, . 
Freind, Sir William Parkyns, and Sir John Fenwick, and others, met about 
ſending over ſome Propoſals to King James, to expedite an Invaſion ; and 
likewile Captain Porter ſaid, it was proper I ſhould be there, for he had 
engaged for me. I told him I would come; and at the King's-Head.in 
Leadenhall-fireet I found the Perſons above- named, together with my 
Lord Montgomer;, and one Mr. Cook. lids 

The Efect of their Conſultation was, the ſending Mr. Charnect with 
a Meſſage to this — * That if the King of France could ſpare ſuch à 
Number of Foot, and fo many Dragoons, amounting to about 12 or 15000, 
or thereabouts in all, that then upon Notice given, that every particular 
Man there was to furniſh ſuch a Number of Horſe, ſome more, ſome leſs, 
to be ready to ſuccour the Forces from France when landed. Mr. Char- 
nock went and returned with a Refuſal, that Forces could not be ſpared ; Sir 
Jobn Freind and my Lord Ayleſbury were of Opinion, that if King James 
would venture hither with ſome ſmall Retinue, he had Friends enou gh to ap- 
pear for him, without any foreign Forces; but that was held in doubt. 

I uſed afterwards to fee my Lord Ayleſbury; 1 always aſked, what News 
he heard ? He ſaid, when he received any Orders, he Hould know); for 
he having been in France (as he did not deny) I ſuppoſed him not to be 
ignorant of what was intended. | | 

And to the better ning an Invaſion, Sir John Fenwick uſed to ſend 
over a Liſt of the Forces, and how they were quartered, and what were in 
Garriſon, and what otherways diſpoſed of : He having made a Miſtake in 
the Account, Parker did by Letter deſire me to try if I could pro- 
cure ſuch an Account; which I accordingly did of one Gitfon, a Clerk 
in the Office, and ſent it over frequently. 

After the Eſcape of Parker out of the Tower, Sir John Fenwick, when 
I aſked him how he got away, and how much Money was given? he ſaid, 
200/. promiſed, and 3ool. given; for when a Perſon came in and told 
him he had brought him Liberty, and was to have 2001. he replied, You 
ſhall have 3oo/. and it was made good to him afterwards. 

Cordel Goodman. 


Much about the ſame Time, I uſed now and then, with Captain Por- 
ter, to be with Sir John Fenwick, and it was agreed, that if Parker ſhould 
not bring us timely Orders, that what Forces we could bring in, (viz. 
Porter and I) we were to take Orders from Sir John Fenwick ; this we offered 
him, and he kindly accepted : And then he faid, That he belicved moſt of 
my Lord Oxford's Regiment would go to King James; when I told Mr. 
Paradiſe had promiſad to bring in 7 or 8 to me, and that Mr. Aynfeorrth was 
to bring in 20, and Parker ha faid, if I made it 30, it was ſufficient for me. 

As to keeping the Horſes, Sir Jabn ſaid, it was dangerous, and they 
would era: 0a, Þ ſeized ; but the beſt Way was to have a Liſt of what 
Horſes were in and about the London Stables. 

Captain Porter and I ſent accordingly to view the Stables. I ſent Mr. 
Reyhough, and Captain Porter ſent Cranborn, and they took an 


Account. 
Cordel Goodman. 
Jurat. 24 April, 1696. 
coram me, Ja. Vernon. 


Mr. Serj. Gould. Now, Mr. Speaker, if you pleaſe, we will call ſome of 
the Grand Jury that will give you an Account what Evidence they found 
the Bill upon. Mr. Gracedue, you were one of the Grand Jury that 
found this Bill ? | 

Mr. Gracedue. Yes, Sir. 

Sir Thomas 1 This is fo far from being Evidence, that I think 'tis 
the Oath of the Grand Jury, That they ſhall not diſcloſe or diſcover the 
King's Secrets. The Bill of Indictment is but an Accuſation. A Bill of 
Indictment aannot be given in Evidence againſt a Man for the leaſt Crime 
ſoever. It can't be given in Evidence * credited, becauſe 'tis but an 
Accuſation ; and by Conſequence, whatever any Witneſs ſays at that time 
can 7 no farther. When a Perſon comes upon his Trial, they can't ſo 
much as reſort to any thing that is ſworn beſore the Grand N nor 
make uſe of it. 

Sir Bartholomew Shower. We humbly oppoſe this Evidence; becauſe the 
Gentlemen can give no Inſtance in their Reading or Obſervation, that the 
Teſtimony that hath been given before a Grand-Jury, hath been given 
in Evidence to a Petit Jury: And 'tis Part of the Oath of a Grand- Jury- 
Man, that it ſhould not be diſcloſed. We do not ſay, it will bind your 
Houſe ; but I hope it will be Evidence to you, that 'tis not agreeable 
to the Rules of Law. 


Members. Go on, go on. 


Mr. Speaker. Mr. Gracedue, will you give the Houſe an Account, who 
Mr, 


were the Witneſſes before you upon finding the Bill? 
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us, That he was at a Meeting at the King's-Head in Leadenha l-/treet, 
where there was Sir 
Mr. Charnech and others; and the Buſineſs was to ſend Mr. Chernock over 
to France, to procure. Men to invade this Kingdom; and 8000 Foot, and 
20c0 Horſe was propoſed. He told us, the 
that, if France would ſupply 8coo Foot and 2000 Horſe, it would be a 
ſufficient Power to come over; and that they would ſupply 2000 Horſe 
ainong themſelves. Upon which Charnockt replied, Gentiemen, you ſend 
me over upon Uncertainties; you ſay, you will ſupply 2000 Horſe; but 
unleſs you give me ſome Aſſurance, 
Queſtion was propoſed to all of them, if the 
Proportion; and they promiſed ang. Says I, Did Sir 
promiſe? And he ſaid, Yes. Says I, 

he ſaid, Ves. He was aſked, Who elſe ? But, ſays he, tis not a Queſ- 
tion for you to aſk us; and for that he referred himſelf to me: For, he 


Purpoſe. Were you one of the Jury that found the Bill againſt Sir Fobn 
Fenwick PM r, 


of the Bill ? 


Mr. Gracedue. Yes, I think I can. 'When he came before us, he told 


Femwock, my Lord Montgomery, Captain Porter, 


eſult of that Conſult was, 


can't, nor will I go. And the | 
would make good their 
Jobn Fenwick 


Did my Lord Montgomery ? And 


he was not bound to anſwer further, having proved the Indictment. 
Mr. Serj Level. We deſire Mr. Jau Meade may be aſked to the like 


eade. Ves. 
Mr. Speaker, Pray, who were the Witneſſes before you upon finding 


Mr. Meade. There was Captain Porter, and Mr. G:odman, Sir. 
Mr. Speaker. Can you remember what Mr. Goodman teſtified then? 
Mr. Meade. Mr. Goodman did then teſtify, That Sir Fobn Fenwick, m 
Losd Montgomery, &c. were at the King's-Head Tavern in Leadenhall- 


fireet ; and Charnock and the reſt there did conſult how to bring in their | 


old Maſter ; as to Charnoct, That they agreed to ſend him over, to King 
ames, to know whether the French King could furniſh them with 8000 
oot, and 2000 Horſe, and that they would endeavour to meet him with | 
2000 Horſe. Hereupon Charnock (Goodman ſaid) put it to every Man of | 
them, to know if they were all of one Mind? And they all ſaid they were. 
This he did prove, and this is all I can remember. 


upon a Bill of Atteinder for High-Treaſon, 


Mr. Gracedue« The Witneſſes * us were Captain Porter and Mr. 
Goodman... . "IM | ; 

"Mr. Speaker. Can you remember ſo well, as to give an Account to this 
Houle of what Evidence Mr. Goodman gave: . 


Mr. Serj. Level. We have many more to the ſame Purpoſe, if the Houſe 
think fit to hear them. ; 
Members. No, no. 

Mr. Serj. Gould. We will go thus much further; That upon the Trial 
of Mr. Cook, wherein there was Evidence given by this Gentleman, and 
in that this Gentleman that is the Priſoner at the Bar was particularly 
named to be concerned, we will call them that were preſent there at the 


giving of the Evidence: But firſt, we deſire to read the Record of Coats 


Conviction, | 

Thereupon a Motion was made for the Counſel to withdraw ; and be- 
ing withdrawn, a Motion was made for Candles, which paſled in the Af- 
firmative without a Diviſion, in regard it being dark without Candles, 
there could be no Motion made for adjourning the Debate, or remanding 
the Priſoner, | 

Afterwards a Motion being made for adjourning the Houſe 'till To- 
Morrow Morning, the Houſe divided. | : 


Ayes, 141, Noes, 163. 
And ſo it paſſed in the Negative; and Sir John Fenwick, and the Coun- 


ſel and Sollicitors, were brought in again to the Bar. 
Mr. Speaker, Mr. Serjeant Gould, the laſt Evidence you were about to 
offer was, that cf the Record of Mr. Cool. 
Sir Thomas Powys. Mr. Speaker, we oppoſe that being offered as Evi- 
dence; as I underſtand it, they are going to give in Evidence againſt Sir 
bn Fenwick what was ſworn againſt Mz. Co:k ; that is not admitted in 
the Courts below; for, according to that Method, the Trial of one in 
the Company would be the Trial of all the reſt. This was never aliow- 
ed in any other Caſe, and I hope you will not allow it here. 
Sir Bartholomew Shetber. The Indictment is, that they did conſult to- 
ether, but their Crimes are ſeveral; if they had been mentioned in one 
£37 ay and one had been tried at one Time, and the other at ano- 
ther, it would not have been allowed that they ſhould give in Evidence 
againſt the one, what had been ſworn againſt the other ; for though their 
Charge is by the ſame Witneſs, and for a Fact done at the ſame time, yet 
the Defence of the Parties may be different; and it cannot be — 
that we, on the behalf of Sir John Fenwick, are prepared to give an An- 
ſwer, in regard of any thing that was ſworn againſt Mr. Cook. 
Mr. Speaker, Mr. >erjeant Gould, you hear the Exception. 


| 


| 


Mr. Serj. Gould. We hope in this Caſe we ſhall go on with our Evi- 
dence, as offered and propoſed to this Houſe. Theſe Gentlemen have 
made their Objections, as if they were below in the inferiour Courts; but | 


we are here now before you in a parliamentary Way; and what is that 


which brings us here, but becauſe there is a Witneſs withdrawn by Ar- 
tifice, ſo that we cannot produce him ? And therefore we come, and hum- | 
bly apply ourſelves to this honourable Houſe. Now, Sir, you are Judges 
of the Method of coming at the Truth, and ſupplying that Defect: If 
we could produce him, there would be an End of the Matter; but in this 
Caſe we are in the Judgment of this honourable Houſe, Whether we ſhall 


not give ſuch Evidence as he hath given upon his Oath, though in other 
Caſes it is not admitted ? F | 

Mr. Serj. Lovet. When we produced the Record of Conviction, we on- 
ly produced it to ſhew you there was ſuch a Trial; and by that means to 
let us in, to ſhew you what was ſworn by Mr. Goodman at that Trial. 

Then upon the Motion of Colonel Granville and Sir Richard Temple, 
Sir John Fenwick, and the Counſe! and Sollicitors, withdrew. 

dir Richard Temple. If I did not believe what is now offered, is what 
was never offered before, and of dangerous Conſequence to every one 
here, I would not have troubled you at this time of Night. There has 


nothing been offered that this hath ever been done. They ſay, It hath not 
been done in inferiour Courts: Pray, let us ſee if ever it hath been done in 
Vor. V. 


(74) 


Parliament, That what was given in Evidence at another Trial, ſhould 
be given in Evidence againſt another Perſon here, When this Periou was 
not by, and had no Opportunity to defend himſelf againit it; I am (ure 
it was never done yer. ' 

Sir Thomas Mom pen. This Gentleman complains this was never done. 
When the Duke of Monmouth was impeached, the Bill was read three 
times in one Day, and that Gentleman moved for the Impeachment. 

Sir Richard Temple. Here were three Witneſlts that did declare they ſaw 
him in actual Rebellion, at the Head of an Army ; but I hope 1 am not 
to anſwer for all the Proceedings then. 

Colonel Granville. When I ſaw them going on to make uſe of that as 
Evidence, which was never allowed in any Court, I thought I ought to 
move for them to withdraw. I ſhall not give my Conſent to have it read, 
till ſomebody ſatisfies me 'tis good Evidence againſt Sir Fohn Fenwick : 
I can't fee how you can admit this for Evidence; Are we to read all the 
Trials that are upon this Plot? Therefore I deſire you will bid them pro- 
duce what is Evidence againſt Sir John Fenwick, and not to trifle with you. 

Sir Thomas Littleton. If you proceed in this manner, I know not when 
you will have done. They do not tell you, they produce this as Evidence 
againſt Sir John Fentbick; nor do | take this to be the only Evidence to 
me him guilty. If nothing but exact Proof would have ſatisfied, this 

ill would not have been brought in: But this is to make as good Proof 
as the Nature of the Thing will bear. You have heard ſeveral Thines 
before, in relation to Goodman, that poſſibly might ſtrictly be no more Evi- 
dence againſt Sir Jahn Fenwick than this; as Go:dmar's being withdrawn. 
Firſt, they offered to prove that he was gone; that it was ſuſpicious that 
Sir John Fenwick was privy to his going: Why did you admit the Evi— 
dence of what he ſaid to the Grand-Jury? What is this, but to give 
Evidence of what he faid to the Petit-Jury, wherein the Grand- Jury and 
Petit-Jury have both believed him ? 

Mr. Harley. I think if you had come to one Determination before. you 
had entered upon this Matter, you had very much ſhortened your Buſi- 
nels ; that is, that you would not expect ſuch Proof as is neceſſary at 
Law; and it may be, if you would come to it now, it would fave you 
Time: For | find by the Counſel, that what is (worn againſt another 
Man, at another time, would not be Evidence at Law againſt the Priſo- 
ner; and I believe ,if he ſhould except to a Jury-Man, becauſe he was 
upon Cook's Trial, it would not be allowed as a good Exception, and he 
would be told, he was no way concerned in another's Trial, 

Mr. Howe. Tis a ſtrange fort of Evidence that is offered here, and 
tis a ſtrange Way of bringing it in. "The Houſe made nothing lately of 
Hear-ſay, and yet now Hear-ſay muſt be taken for Evidence. I have 
heard that the Grand- Jury take an Oath not to diſcover what was ſworn 
before them; this, ſince the Grand- Jury have ſubjected themſelves to (yet 
you have brought them here as Witneſſes to give an Account of what 
was {worn before them, which I am afraid is a Breach of their, Oath), it 
{hall make me give leſs Credit to what they ſay, We are here to attaint 


| a Man, but we muſt not talk of Proof; that is a ſtrange Thing! I am 


ſure, if you do not find it with Proof, it would be againſt Proof. Shall 
I be platn with you? I queſtion, if this Houſe had heard what Goodman 
ſwore at that Trial, and what was alledged againſt it, whether this Houſe 
would have been of that Jury's Mind: For I have heard that two or three 
did ſwear, he was not at the Place at the Time he ſwore he was, as plain 
as a 1 could be ſworn. 

Mr. Harcourt. If you pleaſe to let the King's Counſel go on upon this, 
you will fave a great deal of Time, and prevent any Exceptiou to any 
Evidence afterwards : For 'tis not in the Power of Man to offer any thing 
more abſurd, I don't believe that ever any Man heard of ſuch a Thing 
offered, That a Record ſhould be given in Evidence againſt a Man, that 
is no manner of Party to the Record: 1 am ſure never any ſuch Thing 
was attempted before. As for the other Tnings, you had ſomething of- 
fered that made it ſcem doubtful how far you ſhould give Credit to them. 
Upon thoſe Matters, the Counſel at the Bar for the Ein told you, That 
there was ſome Pretence that it was Law, and practiſed below, and a 
Book was produced to juſtify it: But in this Caſe, if there be Book 
Practice, Precedent, or any thing to juſtify it, Iwill tit Cown. The An- 
{wer made it ten times worſe: The Gentleman ſaid, he would not have 
the Record read, but upon that Record to prove what was ſworn at the 
Trial : Why, does that concern any Perſon in the World but Cook ? 

Lord Cutts. If the worthy Gentleman that ſpake laſt had made out all 
his Propoſitions with Clearneſs, equal to the Aflurance with which he aſ- 
ſerted them, they would have more Weight: But I will ſay, that which 
he hath aſſerted does not appear to me ſo. I take this to be the ſame 
2 in ſome meaſure, debated over again. It hath been told you, That 
this Houle are to give their Judgment in a Matter of great Importance; 
and therefore I think 'tis fit that all the whole Matter ſhould be laid be. 
fore them; when that is done, they only are the Judges of what Weight 
it is. | 

Mr. Sloane. I go along with thoſe Gentlemen, That this is no 
Evidence againſt vir Jahn Fenwick : But our Queſtion is about a Win 
that is withdrawn, and to know what he ſaid, and how he was believed 
when he was here, How he is gone, we have ſcen already; and there- 
fore 1 think the Verdict againit Caot, nor nothing of that can be 
Wen in Evidence againſt Sir Jahn Fenwick ; yet if he hath withdrawn the 

itneſs, and the Credit of him is at Stake, as you have heard Evidence 
of what he faid upon Oath before the Irial came on, by the ſame Rea- 
ſon you may hear what he ſaid at the Trial. 

Mr. Pelham. I think it would ſhorten our Debates, if we were trul 
ſatisfied about what we are a-doing, that we are trying Sir Jh Fenwic 
as we are told at the Bar; he called it a Trial, and 'tis a rl I muſt 
confeſs I was in hopes I ſhould never ſit in the Houſe of Commons to tr 
any body; I did not think it the Buſineſs of us; if I had, I would nor 
have come hither : But ſince we are come into it, is any thing more na- 
tural, than to examine whether this Evidence be proper, or ſuch Evidence 
as _ —— . —.— ? 

ir Millium Milliams. I ſuppoſe there is no Gentleman of our Prof; 
that hath ſeen ny Record, will ſay, that this hath been offered 8 
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Court of Law : I believe, if he was upon his Trial upon the Inditment,. 
nobody will ſay it would be read againſt him. Let us conſider how many. 
Judgments, that have been given haſtily in the late gn have been re- 
verſed. What is the Reaſon that is given for it? It is for receiving that 


fon Evidence, which was not Evidence in the Law: Your Bill of Right 


takes Notice of it. AE ar” 


Fg 1 THT LES a a + & 9 5 | 
I bz . Proceeding agu Sir J. Fendvick, Bar. 


| 


Mr. Sol. Gen. 1 did not think this Matter would have held. 50% 


Quarter of an Hour; but if Gentlemen will debate upon the ſame 
Matter that hath been over- ruled twice before, all that is to be proved 


by:this Record is, that one Peter Cook was attainted for High- Treaſon: 
If the Counſel on the other Side would have owned Peter Cook to have 


been attainted, you had, not been troubled to have the Record brought 
to the Table. But as to what they ſay, that Sir Jabn Fenwick, was no 


Party to the Record, and therefore it can be no Evidence againſt bim, I | P 


ſuppoſe. it would be Evidence for him. Suppoſe Goodman had ſworn he 
never had been at the King's- Head-Tavern, would not the Priſoner have pro- 
duced a Witneſs to prove what he had ſworn ? Then I would put you in 
mind of a Caſe, becauſe. there is a Nicety in this Matter without any. 
Reaſon ;- it was in the Trial of Alderman Corniſh ; he was indicted and 
tried, and the great Fact was in the Houſe of one Shepherd; there was a. 
Witneſs againſt him, one Rumſey, who ſwore, &c. Says Mr. Corniſh, He 
was a Witneſs at my Lord Ruſſel's Trial, and he did not name me to be, 
one; and it went ſo far, that when Shepherd ſaid, I was in the Room; he, 
ſtood up and ſaid, No, it was read before I came in. Mr. Corniſh would 
have produced a Witneſs: to have proved what Rumſey ſaid : Says the 
Court, We cannot admit of that; for it does not appear to us, that my 
Lord Ruſſel was ever tried for High- Treaſon; and there, upon that Slip, 
was that Gentleman deſtroyed. I pray it may be read ; I have given no 
Opinion of what Force it is, but I think it depends upon the ſame Rea - 
5 5 nay, you have more Reaſon to do it, than any thing you have read 
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Mr. Price. Tis very much preſſed that you ſhould read that, which, 
when read, they ſay, is not Evidence, but only to introduce another Mat- 
ter. If it be not 888 upon what Account ſhall they read it? But if 
it introduce other Evidence, this is an Ingredient and Part of that Evi- 
dence. Now ſuppoſe the Record ſhould: be produced, and they ſhould, 


. 2 Witneſs to ſay what Goodman ſwore at that Trial: would that be. 


Evidence? No ſure, for nobody ever pretends that this hath been admitted 
either at Law, or in Parliament. By what Law? By what Rule ? By what 
Meaſure of Reaſon are we to proceed in this Houſe ? If you would permit 
to be produced a Record of Conviction againſt a third Perſon, and this to 


be Evidence againſt one that is not preſent, I think you may as well admit. | 


to be produced a Record of the Conviction of any other concerned in the 
Aſſaſſination. But I ſtood up principally upon the Obſervation made at 
the Bar, and he put you that which he takes to be a ſiniſter Caſe ;. for, 
ſays he, ſuppoſe Sir John Femwick had brought this Record, and made uſe 
of it to take off Goodman's Teſtimony, ſhould it not be Evidence ?. Yes, 
no doubt of it; and there is the DiflinQion, Tis one thing, where you 
are to give in a Record to convict and attaint a Perſon, and another thing, 
where it is to prove a Man perjured, and to invalidate his Teſtimony ; for 
when Evidence is brought againſt a Priſoner, he hath no way to leſſen his 
Evidence but what is collateral; if it be upon a Trial when another is 
concerned, if the Witneſs gave a _— Evidence, or the Party was ac- 
quitted, then the Record may be made uſe of againſt the Witneſs : But ĩt 
differs very much, where you bring Evidence to take off the Credit of a 
Witneſs, and where you bring it to convict or attaint a Perſon. The Caſe 
of Corniſh, that turns upon the ſame Reaſon, and it was only to be uſed to 
take off the Teſtimony of Rumſey; but if this Record of the Convic- 
tion of Cook be brought to any Purpoſe now, 'tis to ſatisfy your Con- 
ſciences, that Goodman gave a good Teſtimony at that Trial; and I won- 
der the Serjeants ſhould offer it, who are ſworn to offer nothing in Viola- 
tion of the Law. 

Dr. Oxenden. If I did not think this Queſtion had been determined be- 
fore, I ſhould not trouble you in this Debate; for did not we receive what 
Goodman depoſed upon Oath before a Juſtice of Peace? Was it read be- 
cauſe it was taken in Writing, or becauſe it was his Evidence ? Now they 
offer you an Evidence of his, that was not put into Writing, but they will 

rove by Witneſs; What is the Difference? If it had been taken down in 

riting, it muſt have been admitted as the ſame was before. 

Sir Marmaduke Myvell. That worthy Gentleman deſired to know the 
Difference, &c. That Depoſition was againſt Sir John Fenwick, but this 
Evidence, that oy offer now, was given againſt Peter Cook. 5 

Mr. Att. Gen. You are now upon a Debate, Whether you ſhall read the 
Conviction of Peter Cook : I do agree with thoſe Gentlemen that have ſpoke 
of this Matter, that the Conviction of Cook, nor any Evidence upon his 
Conviction, can be Evidence againſt Sir Jahn Fenwick. I don't pretend 
that this is; nor don't believe that this is offered upon any ſuch Conſide- 
ration; but tis one of the Allegations of the Bill, that ſeveral of theſe Gen- 
tlemen were preſent at this Conſult, of which Sir 1 Fenwick is accuſed; 
therefore, I ſuppoſe, the Counſel for the Bill did offer this Record to make 
good that Allegation, and fo think it may be properly offered: Unleſs it 
be admitted; I don't ſee how it can be made good further; I do not think 
it proper to examine to what Goodman ſwore at Cook's Trial. 

Sir William Miiliamſon. I ſpeak only to ſhew my Concurrence with the 
Attorney-General ; Mr. Attorney hath ſtated it right, no doubt, as to 
the Conviction of this Perſon ; as Mr. Attorney offers it, it may be 
proper enough. 

. Call them in, call them in. 

Sir Chri/topher Muſgrave: 1 hear Gentlemen ſay, Call them in: Do 
ou intend when yau call them in to read this Record? I think the learned 
Gentleman hath ſtated it, that it ought not to be read as Evidence. Now 
the Counſel for Sir John Fenwick ſaid, they _ you would not ſuffer 
it to be read as Evidence againſt the Priſoner : I never heard the Counſel 
ſay, that Cat was not attainted, nor ever heard that any Man did doubt 
it; then if it be no Controverſy between the Counſel, to what End is it 


brought hither ? Do you think that the Steps that are urged to be taken | 


in this Caſe, will not be a Precedent for Poſterity ? I take it that there is 


- 


mon Law, and Statute Law.; for it hath been in all Trials oppoſed, to 


2. en | 
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2 great deal of Difference between the Paper you have read and this Re- 

cord and theres. if you call in the Counſel, I hope you will not gratify 
g of it. | . 


4 
- 


W t. nde | 
Mr. Edward Harley. Before. you call the, Counſel in, I humbly propole * 
it to you to conſidet to what 8 wr ord ſhould be Nr as Evi- 


dence, you, overthrow all the, Courſe of Proof that is ſettled by the Con 


dire in Evidence * which. is improper, becaule it ſhould not ines 4 


not have it ſaid, that under the Reigh of Kin 


4+ 


an divided, : 
Ayes; 181: Noes; 110. 
So it paſſed in the Afftmati ves. 425 
Ar. Spec her. Gentlemen, You have had atiothet Queſtion that hatt 
been the Subject of your Debate, I hat the Coufſel for the Bill be ad- 
mitted to give Evidence as to what Goodman ſwore againſt Peter Czok. 
Mr. Robert Harley. The learned Gentleman did tell you, That what 
Goodman ſaid at that Trial, ought riot to be given ih Evidence; and thete- 


| fore, I think, Gentlemen won't inſiſt upon that; that is carrying it too 


far; and, I think, he opened it, that it was only to prove that Cook w. 

Wy .and to DELETE of it 15 farther. Bac | 2 
Ar. Speaker, Is it then your Pleaſure, that Sit John Fenwith and his 

Counſel, be called in:? 1 5 . | 
pic Queſtion being put, it paſſed in the Affirmative, and attordingly' 


they were called in. ] 3 ene 5 

Ar. heater: Sir Thomas, Powys, the Houſe hath determined to have this 
Record read, not as Eyidence againſt Sir John Fenwick, but to prove the 
Allegations in the Bill, and that Coat was attainted. 

1 Read the Record. 
[ Accordingly that Record was read by the Clerk.}] | 

Sir Barth. $h:wer.. We are ſure the Record does not prove that he was 
convicted upon Goodman's Evidence. 

Mr. Serj, Lovel. Look upon the Indictment. 

Sit Thomas Powys. It appears by that, that Goodman was a Witneſs upon 
the Indictment; but it does not prove by that, that he was a' Witneis 
upon the Trial. | 

Mr. Serj, Gould. May it pleaſe you then, Mr. Speaker, thus far it is 
agreed, that here is a Record of the Conviction of Cook; and 'tis agreed, 
and the Record ſpeaks it, that Goodman was a Witneſs, for it is indorſed 
upon the Indictment. Now the main Diſpute is, Whether Goodman's 
Evidence did prevail to convict Cook upon that Indictment? And for that 
we ſhall apply ourſelyes, Call our Evidence, ſome of the Jury, and ſome 
that were then Witneſſes, and they will give you' an Account upon 
what Evidence that Conviction was. 

Sir Thomas Powys. In what you were pleaſed to acquaint us at our laſt 
coming in, 1 were pleaſed to give ſuch a Reaſon in relation to the read- 
ing of this Record, that if we had heard it before, we would not have 
troubled you to have it withdrawn; for it was proper to make out the 
Allegations of the Bill, and that Cet was convicted; but, we apprehend, 
they can carry it no further than what they have applied it to. But I 
perceive from hence, the Gentlemen of the other Side are encouraged to 
proceed to another Piece of Evidence, ſuch they call it ; they are going to 
call the Witneſſes to prove what was ſworn at the Trial of Cost, where Sir 
John Fenwick, nor no Perſon on his behalf, was preſent, either to hear, or 
obſerve, or croſs-examine, or offer any thing to their Credit, which pofli- 
bly he might be furniſhed with, tho' Cot was not: I hope that will be 
no more allowed of as Evidence here, than in any other Place. 

Sir Barth. Shower. We humbly oppoſe their calling of Witneſſes to 
give this Account of the Evidence given at Coo#'s Trial. And we ſubmit 
it to your Conſideration, whether you will think it juſt, that the Evidence 
that is given with reſpect to one Man only, ſhall conclude another Perſon 
that ſtands at the Bar in Defence of his Life, or that it ſhall be given 
againſt him. Every Man's Defence is ſeveral ; and we oppoled the read- 
ing of the Record before, and ſo do now the calling of any Witneſſes to 
this Purpoſe, for the ſame Reaſon, | 

Mr. Serj. Lovel. We call theſe Witneſſes for no other Purpoſe, but to 
prove that Goodman, what he did inform by that Paper, he did ſwear be- 
fore a Jury. 2 | 

Mr. Speaker. Gentlemen, you muſt withdraw. 


[ Accordingly they withdrew.) 


Mr. Manley. I thank God I have that regard for the Laws of Englan 
and to every. Engliſbman's Life, that when I ſee any thing attempted againſt 
it, I muſt give my. Teſtimony againſt it: I did not believe they would have 
inſiſted on it, for there was a Gentleman that ſate near to you, who in the 
Cloſe of his Debate, I thought, had ſatisfied every Body, that this was a 
Thing that ought not to be read; if they ſhould do it, it would be a 
Thing of dreadful Conſequence ; if you ſhould admit of every thing thelz 
Gentlemen that come in for the Bill offer, I know not where it will end. 
How will it appear that upon Ge:dman's Evidence the Jury found Cat 
guilty ? For they might find Cook guilty, and yet give no Credit to Good- 
man ; for he was contradicted materially, and there might be other Evi- 
dence upon which they might find, him pulley, and yet lay aſide the Evi- 
dence given by Goodman ; but whether one Way or the other, we can't 
tell. They tell us, We are not to be guided by the Rules of //z/min/ter- 
Hall; but we are to be — by the Rules of Juſtice; and we are not 
at this Time to ſeek a Way to the King's Favour, by voting againſt a 


Mr. 


Criminal for High- Treaſon. 
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| acainſt Sir 7 


{ 75 ) 1696. Parl. 
Mr: Shan: There's no manner of doubt of it, That that Gentleman 
+. in the right; who tells you, If this IndiAment and Conviction of Peter 


ly; as to Sir John Fenwick, tis no Evidence; and if they 
5 pore Goode nc it ſhall be no Evidence againſt them; but 
take the Caſe as it is, here is a Witneſs, who hath given me Satisfaction, 
that tis one of Sir John Fenwick's Friends or Agents (which is the ſame 
Thing as if done by himſelf) by whoſe Means this Witneſs is withdrawn: 
Now the Queſtion is, What could this Witneſs ſay, when he was here ? 
What did he ſay ? Tis not Concluſive, but tis Material for you to hear 
what he did ſay when he was upon his Oath. 

Sir Chriſtopher Muſgrave. T he Gentleman of the Long Robe that ſpake 
laſt, was pleaſed to tell you, It is very reaſonable that you ſhould hear 
thoſe Perſons,” as to what Goodman ſwore at Coot's Trial; I confeſs, I 
think this is harder than all the reſt, becauſe what you have hitherto ad- 
mitted was in Writing; one was an Examination before a Juſtice of Peace, 
the other a Record; but for any Man to ſay, he can _— repeat what 
any Man ſwore at the Trial, to me is wonderful : Why, in his Evidence, 
the leaſt Miſtake of a Word alters the Nature of the Thing, and there- 
fore this would be a bold Undertaking for any Man ; for if he wavers in 
the leaſt Circumſtance, tis not true that he ſwore ſo: Then this Gentle- 
man was no ways concerned in that Trial; and to what Purpoſe is it read, 
if not to the Prejudice of Sir John Fenwick ? I do not know but by the 
ſame Rule, you may hear Evidence of what any Man hath ſworn upon all 
the Trials this three Quarters of a Year. 

Mr. Sloane. I have been called upon to know in what Caſes Teſtimon 
hath been given, that Witneſſes have ſworn ſo and fo at a former Trial. 
'Tis every Day's Practice between Party and Party, that where a Witneſs 
doth die, between the ſame Parties (I will ſtate the Caſe fairly) *tis given 
in Evidence, that ſuch a Witneſs, at ſuch a Trial, did ſwear fo and ſo; 
ſometimes they take it in Short-Hand, and then they can tell the Words 
of it; otherwiſe they repeat it upon their Memories; but I will not ftrain 
it: But J put it with a further Reaſon upon it; for we do not defire to hear 
it as concluſive Evidence upon the Priſoner, but only in this Senſe ; here 
is a Witneſs ſuppoſed to be carry'd away by the Priſoner's Means; and 
therefore, is it not neceſſary to hear what he ſaid before he was 'deluded 
and carried away? Not that after it is heard, it is any concluſtve Evi- 
dence; but it is reaſonable we would come at the Truth, omnibus Viis & 
Modis, qu bus Mediis ſciri poterit. 

Sir Thomas Littleton. A Gentleman ſays, To what Purpoſe ſhould it be 
read, if it be not to the Prejudice of Sir John Fenwick ? On the other Side, 
we may ſay, *tis for his Benefit; that is only ſuppoſing one Way or ano- 
ther: I will hear any Body to his Benefit, and any Body to his Prejudice. 
Says a worthy Gentleman, It is not done in criminal Cafes: Why, in 
this Caſe you have heard the Grand-Jury, what he ſwore before them al- 
ready; and what Objection is there more againſt hearing what he ſwore 
in another Caſe, than againſt heating what he ſwore upon the Indictment ?. 
The main Inducement for you to hear it is, becauſe he is gone away, and 
cannot be heard viva voce, and with Suſpicion that it was by Contrivance 
of>the Party. 

Mr. Grey. I would ſpeak but one Word as to what the Gentleman that 
ſpake laſt but one ſaid ; and that is, as to the Courts below, That one Man 
is allow'd very often to give in Evidence what another ſwore ; it hath 
been ſo, and 'tis at the Peril of any Perſon that ſwears, that he ſwear 
Truth; for he may be proſecuted, if he does not ſwear Truth; but I 
would aſk him, what Remedy there is here, if he do not ſay the Truth? 
We have no Remedy againſt him, if he takes away this Man's Life by 
what he ſays here. 

Mr. Smith. Truly, Sir, if I muſt give my Opinion, I do think 'tis very 
reaſonable that Bills of Attainder ſhould be only upon extraordinary Oc- 
caſions ; I think that, take it at beſt, if there was not a Place where the 
Witneſſes are to be ſworn, and more particularly examined, I know not 
whether I ſhould give my Conſent for the paſſing of this Bill through your 
Houſe ; for the Witneſſes againſt the Priſoner are not ſworn, nor the Wit- 
neſſes brought againſt them; ſo that we can only give our Opinion upon 
the Probability of the Matter; for what that Gentleman ſays weighs with 
me, That 'tis a difficult Thing for any Man to charge himſelf with what 
was ſworn at a former Trial ; for the Miſtake of a Word may alter the 
Senſe very much. We are told by a worthy Gentleman, That there was 
two or three Witneſſes that did give ſuch Evidence againſt the Teſtimony 
of Goodman, that 'tis a Wonder almoſt how Cook could be found guilty : 
It is our Misfortune that Goodman is not here; it would have been worth 
our while to have heard what Goodman could have ſaid in his own Defence; 
but ſince there are ſuch Witneſſes like to be offered againſt Goodman's Te- 
ſtimony, is it not reaſonable that we ſhould hear what Goodman ſaid for 
himſelf f 

Mr. Howe. Sir, I always thought it very reaſonable, that you ſhould 
hear any Evidence that might tend to = nformation; but I think *tis 
plain, that nothing can tend to your Information that is alledged by any 
Perſon that is not to be believed ; that is to ſay, is not to be believ'd from 
the Nature of the Evidence, though from the moſt credible Perſon in the 
World. I know not whether theſe Witneſſes are to be brought or no; 
but IJ have heard that Cog#, after he was condemned to die, without any 


Apprehenſion of his being ſaved, did, upon the Sacrament, declare, That 


Goodman was not upon the Place at that Time he ſwore himſelf to be there. 
I have heard ſince, that the ſame Divine that gave him the Sacrament, Dr. 
Male, when he had confeſſed it, after he had made ſuch a Declaration, had 
ſuch an Abhorrence of it, that he would go to him no more; but I cannot 
think we can have Information from theſe Perſons, that I ſuppoſe did not 
think of giving Evidence in this Trial, and therefore did not take notice 
ſo particularly of what he ſaid ; and if fo, tis lofing your Time to 
hear it. | 

Mr. Speaker. Gentlemen, the Queſtion is this: That the Counſel 
„hn Fenwick be allowed to examine Witneſſes, as to what 
G:edman ſwore at the Trial of Peter Cooł. ; yy 

Sir Godfrey Copley. I muſt confeſs, it would weigh with me, if it had 
been made appear, that Sir Fobn Fenwick had taken off any Evidence, and 
I ſhould be ready to apply it as well as I could ; but I muſt needs take no- 
tice of what was ſaid in this Debate, That we had done as much as this 


x ip on 4 Bill of Auainder for High-Treaſon: 
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comes to already: This makes me a little more apprehenſive, and to take 
care what we do now, ſince what this Houſe does hath ſo quick an Opera- 
tion.” We are citing Precedents of this very Day already, and make one 
Thing a Hand to draw on another; and ſo they may eaſily be made uſe 
of in after Parliaments. 

Sir Henry-Dutton Colt. I believe no one Gentleman doubts, that Cook 
was convicted upon the Evidence of Goodman ; if they do, I would know 
the Reaſon of it; for upon the laſt AR, there are to be two Evidences to 
the ſame Treaſon : There were but two poſitive Witneſles againſt him for 
Treaſon; and they were Porter and Goodman : I think, therefore, he was 
convicted upon the Evidence of Goodman ; what then needs any Perſon 
to remember any Particulars that paſſed at the Trial, if they remember in 
the whole, that he was convicted by the Evidence of Porter and Goodman? 

Mr. Speater, As many as are of Opinion, that the Counſel againſt Sir 


Fohn Fenwick be allo to examine Witneſſes, as to what Goodman ſv 
at the Trial of Cook, ſay, Aye. | F A 1wore 
Ayes 180. Noes 102; 


[ Afterwards the Queſtion of Adjournment war: put, and it paſſed in the Ne- 
gative; and ſeveral Gentlemen that were againſt the Bill, to about Forty, 
went away together in a Body ; ſome of them having declared, that their 
Health would not give them Leave to ſtay there longer. 

And Sir John Fenwick and the CO were 1 in again. 

Ar. Speaker. Mr. Serjeant Gould, the Houſe do allow you to examine 

Witneſſes as to what Goodman ſwore at the Trial of Cook ; pray go on with 
your Evidence. 

Mr. Serjeant Lovel. We call Mr. Collins, Sir. 

Io was brought to the Bar.] 

Mr. Speaker. Was hea-Juryman ? : 

Mr. Serjeant Lovel. He was one of the Petit- Jury, Sir. 

Mr. Speaker. Mr. Collins, can you give the Houſe an Account of what 
was ſworn by Goodman upon the Trial of Cook ? 

Mr. Collins. To the beſt of my Memory, Iwill give the beſt Account I 
can. Goodman did depoſe, That he came to the Ring's- Head in Leaden- 
| hall-Street, and enquired for Captain Porter, according as the Captain had 

ordered him; and the Captain came down and carry'd him up into the 

Room where the Gentlemen were. There was Sir John Freind, Sir IWil- 

liam Parkyns, Mr. Charne.k, Mr. Cook, and Sir John Fenwick ; there was 

two others, if you pleaſe to have me name them. 

Members. Yes, yes. 

Mr. Collins. My Lord Ayleſbury and my Lord Montgomery: This was 
what he depoſed, | | 


Mr. Speaker. Go on, Sir; you have named thoſe that were at the 
Meeting. 


Mr. Serjeant Level. Did he give you an Account of what was agreed 
on at that Meeting ? 
Mr. Collins. I think it was about ſending Charnect to Fance. 


Mr. Speaker. Sir, you ſhould repeat all the Particulars; what Charnock 
was to do, 


— Collins, I can't remember any Thing further than what I have 
told you. | 
Mr. Serjeant Gould. If you pleaſe that Mr. Cooper may be aſked to this? 
Mr. Speaker, Was you of the Petit-Jury that convicted Mr. Cost? 
Mr. Cooper. Yes. | 


Mr. Speaker. Can you give the Houſe an Account what Evidence Good- 


| Man gave to you for Conviction of Cook, and what he ſaid in that Evi- 


dence ? SIP PS 

Mr. Cooper. Mr. Goodman did declare upon his Evidence, That he was 
at the Old King's-Head in Leadenhall- Street, where he did meet with divers 
Perſons that were in Conſultation ; he named Charnock; Sir John Fenwick 
Sir John Freind, and divers others. F 

Mr. Speaker. What was the Conſultation ? 

Mr. Cooper. It was about ſending Charnoct over into France. 

Mr. Speaker. To what Purpoſe ? 

Mr. Cooper. Lo bring over Forces, or encourage the Bringing over of 
Forces: That was the Purport of his Meſſage. 

Mr. Speaker. Will you produce any other Evidence to this Point? 

Mr. Serjeant Gould. We deſire this Gentleman may be aſked to the 
ſame Purpoſe. . : 

Mr. Speaker. Was you one of the Petit- Jury? 

Another Witneſs. There was Captain Porter, and Mr. Goodman; that 
were the two Evidences ; and Goodman did ſay, That he had been at the 
Old King's- Head in Leadenhall-Street, one Coxe's, and Sir John Fenwick 
was there, and ſeveral other Gentlemen, conſulting of an Affair to ſend 
over into France for ſome Forces to be brought over into England; and 
that Charnoct was the Perſon, and they all agreed he ſhould go over. 

Mr. Speaker. But did he give you an Account of what Cook and the 
others did agree to, upon which you found Mr. Cook guilty ? 

The ſame. We did apprehend that Cook did conſent that Charneckt ſhould 


— 


go over to France, and acquaint King James, That there had been a Meet- 


ing of ſeveral Gentlemen, and that they had made ſeveral Offers of Soldiers 
nd People that were to be raiſed here, and to acquaint King James with 
it; and he declared, That Sir John Fenwick was there at the ſame Time. 

Mr. Speaker. Pray, can you give this Houſe an Account of what Ex- 
ception was taken to Goodman's Credit, and how it was an(Wered ? 

The ſame. There was Exception taken, That he was guilty of a great 
many Crimes, and that he had his Pardon ; and the Fines were levy'd upon 
him; but it was ſaid then, that he had paid his Fine, and that he was 2 
very good Evidence in the Caſe, 

Ms _m_ Mr. Serjeant Gould, have you any other Evidence to 
produce | | a 

Mr. Serjeant Level. If you pleaſe, Mr. Speaker, here is Mr. Tanner, the 
Clerk of the Arraignments, that beſt knows the Nature of theſe Things; 
that as to theſe Objections that were made, it appeared to the Court to be 
a Contrivance; for he was never bailed, but diſcharged without any more 
to do. If you pleaſe that he may be aſked, What Objections were made 
to Goodman's Reputation, and what Anſwer was made to it ? 

Mr. Speaker. I did aſk the Juryman that; and I ſuppoſe you need not 


| labour this Point, unleſs the Credit of Goodman comes in Queſtion here, 


Mr. 
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Mr. Serj. Gould; Then may it pleaſe you, Mr. Spraler, we have one 
o' her Piece of Evidence againſt Sir Jahn Fenwick, which we are humbly 
to offer to your Conſideration, and I think 'tis very material; and 'tis 
ſome of the Evidence which I did open in ſtating of the Caſe, wherein Sir 

ohn Fenwick hath, in a manner, given a Verdict againſt himſelf; for 
while Sir Job Fenwick was working of his Eſcape to go beyond Sea, at 
that very Time there was a Letter written by him, directed to his Lady, 


and delivered into the Hands of one Mr. Fowler, who was to caule it to 


be delivered to his L:dy by one Mebler, who was taken up when Sir 

ohn Fenwick was. This Letter imports, That Sir John Fenwick look'd 
upon himſelf as having no Defence, but depended only upon a Con- 
trivance with the Jury ; they were to work with ſome Perſons of the Jury, 
who were to ſtand it out, and to ſtarve the reſt ; and ſo by that Means to 


fave him. Our Evidence of this will be, that it fell out that Nebler (we, 


have him not here now, but have endeavour'd it as much as was poſſible, 
but he is gone too out of the Way), that he was taken at the ſame 'I'ime 
that Sir bn Fenwick was ; but by reaſon of the protracting of Sir John's 
Trial, he comes, and is delivered, there being no Charge againſt him; 
and he is, ſiuce his Deliverance upon his Habeas Corpus, gone out of the 
Way; but we ſhall, in the Method of our Evidence, produce you Mr. 
Fowler, the Perſon to whom this Letter was handed, who will give you 
an Account of this Letter; and then will produce this Letter: To which 
End, we muſt humbly beg the Favour of a worthy Member of this Houſe, 
Mr. Vernon, who hath this Letter, that it may be produced, and ſhewed 
to Mr. Fowler. 

Mr. /ernon. Sir, I receiv'd your Order to bring the Letter that Sir 


John Fenwick wrote, while in 8 at Rumney, which was ſent up to 


me by Mr. Maſcall, who had it of 
ready to deliver it. 

Mr. _ Who ſent it to you ? 
Mr. Vernon. One Mr. Maſcall, a Juſtice of Peace of Rumney. 

Sir Thomas Powys. I hope now we ſhall make an Objection to this 


Fowler ; and, if you pleaſe, I am 


Letter with good Authority. Surely for them to produce a Letter, as Sir 


2 Fenwick's, is not to be allow'd as Evidence, unleſs it was prov'd that 
e wrote it, becauſe that ſort of Evidence was particularly taken Notice 


of by Parliament: And Judgment given upon that ſort of Evidence, by 


Compariſon of Hands, in the Caſe of Mr. Sidney, and the Act of Reverſal 


/ of his Attainder 'does allow it to be illegal Evidence. This is ſuch an 
Authority as, I hope, will bear no Diſpute: And the Courts of Meſimin- 
fler-Hall have ſince thought it ſo; they did ſo in the Caſe of Croſby, who 


was tried the other Day in Meſiminſter-Hall. 

Sir Barth. Shower. In this Objection we have the Opinion of inferiour 
Courts, and the Parliament too; for the particular Evidence Mr. Sidney 
was convicted upon, was upon a Paper which was found, and proved by 
ſome who pretended to know his Hand; and I am ſure that is more than 
they can pretend to, and more than they have yet opened. We do therefore 
humbly oppoſe this Evidence, it being in the Caſe of the Life of a Man; 
and the King, Lords and Commons, having declared, I hat this fort of 
Evidence ought not to be allowed: And therefore, I hope, you will not 
allow it in this Caſe. And in Creo/by's Caſe, upon reading the Act of 
Parliament, this Evidence was not allowed, and Croſby was acquitted. 

Sir Thomas Powys. | have a Copy of the Bill for reverſing the Attainder 
in my Hand; and it ſays, I he producing a Paper found in the Cloſet of 
Mr. Sidney, which was not proved by any Witneſs to be his Hand-writing, 
&c. And, we hope, if in the Judgment of the Parliament that was not 
thought reaſonable Evidence to Attaint him, this will not be thought rea- 
ſonable in Parliament to Attaint this Gentleman, 

Mr. Serj. Gould. As this Caſe is, we hope this may be a concurring 
Evidence: It will be plain, upon the Evidence we ſhall give, that Habber 
was with Sir John, and taken with him; and at that Time this Letter was 
handed by him over to Fowler, to be carried to my Lady. Now, Sir, we 
humbly offer it to your Conſideration, How far it is available, and what 
Operation it will have ? Whether, in a Caſe of this Nature, theſe two be- 
ins taken together, and J/ebbcr delivers this Letter to Fowler to deliver it 
to Sir John Fenwict's Lady, and the Import of the Letter concerns Sir 
John — for his Acquittal; you will not ſuffer it to be read? Tis 
not to charge him with a Treaſon, for that is the Caſe of Alger neon Sidney: 
is not to prove a Crime upon him; but we will prove that Sir Jahn Fen- 
wick handed this Letter over, that it might come to this Lady; by which 
he deſired his Lady ſo far to work the > hag that ſome Jury-man might 
he found to ſtarve the reſt, and ſtand out for him: If we could produce 
Meller, we would; *tis plain, JYebber correſponded with Sir Fohn, and 
was with him. 

Mr. Serj. Level. I humbly beg one Word in this Matter: The Coun- 
ſc} on the other Side do very well know, the conſtant Practice is, That 
in the Caſc of a Deed or Will, let the Value of the Eſtate be what it will, 
if the Witneſſes cannot be produced, or are gone beyond Sea, they al- 
ways admit Evidence by Compariſon of Hands. But for the Caſe of Al- 
gernoon Sidney, there is no Doubt but his Attainder ought to be reverſed, 
becauſe that Attainder was upon no other Evidence; for there was no 
other Proof, but a Paper, that he himſelf did ſay, was only for the Ex- 
erciſing of his own Ingenuity and Parts; and it was ſaid to be written for 
no other Purpoſe, and proved only by the Compariſon of Hands : Had there 
been any other Witneſs to corroborate, it had alter'd the Caſe. But in 
our Caſe, we do produce the Letter, not for the convicting of the Pri- 
ſoner at the Bar; but we are humbly to lay before you all the Matter of 
Fact. It will be worthy of your Conlideration, what you will think fit 
to take, and what to reject ; that is a Matter for your own Judgment. We 


— 


163. Proceedings againſt Sir J. Fenwick, Bar. 


— this — for this — 8 ſhew-you, that after Sir Joby 

enwick was taken, he apprehended his Caſe to be ſo deſpe: 

uſed theſe indirect Mea, a * 3 a 2 

1 * — Speaker. What mean you by that? This Letter came ſrom Mr. 
r. 

Mr. Serj. Level. Here is Mr. Fexeler that receiv'd it from [/ebber. wh 

1 „ enwick was by, in the Preſence of Sir Jahn Fenwick. © 22 
7. Speaker, Shew Mr. Fowler the Letter. 
[ Accordingly the Clerk ueit down rf the Bar, and fhew'd Mr. Fowler the 
| Her. 

Mr. Speaker. Do you know that = Mr. Fowler. Yes, Sir. 

Mr. Speaker. Where have you ſeen it before ? 

Mr. Fowler. I had it from one Mebber, that was at Rumncy, about the 
Third of Fune, as I remember. | 

Mr, Speaker. Was that the Time that Sir John Fenwick was ſeiz'd 2 

Mr. Fowler. He was then at Rumney. Mr. IV/ebber, | was told, had 
ſome Acquaintance with me, and defired to ſpeak with me. I went to 
him; and he was riſing ; and when up, ſays he, Mr. Fowler, 1 would de- 
fire you to put a Letter into the Poſt; ſays he, There is no Hurt in it; it 
is directed to Mrs. Fran:es Farrer, at the Counteſs of Carlifie's in 853. 
Square; and when I had deliver'd it, he deſired me to come to him again 

Mr. Speaker. Did you come to him again? | : 

Mr. Fowler. Mr. Maſcall, of Rumney, ſent for me to his Houſe, and 
told me, that he had hcard that I had received ſome Letter Hows: Mr 
Webber ; and when he had opened it, and ſaw what it was, he thought fie 
to ſend it up to the Secretary of State; and I made my Mark upon it 
that | might know it again. : 

Mr. Speaker. Have you made your Mark upon it ?--Mr. Faw. Yes, Sir 

Mr. Serj. Lovel. Ideſire he may be aſced, Whether Sir Jahn Fenwick 
was not in the ſame Room when //ebber delivered it ? 

Mr. Fowler. Yes: But I queſtion whether he faw Mr, Mobber give it; 
for he deliver'd it privately, as I thought. : 

Mr. Speaker. Was Sir John in the Room then? 

Mr. Fowler. Yes, Sir. 

Ar. Speaker. Can you ſay any thing more of Sir Jon Fenwict's 
Knowledge of that Paper ? 

Mr. Fowler. No, I know no more. 

Mr. Serj. Gould. If you pleaſe then, Mr. Speaker, becauſe perhaps 
there may be ſoine Objections, that we ſhould give an Account of te. 
we will call a Witneſs, that we have done our utmoſt to find him out. : 

Members. No, no 

Sir Thomas Powys. That which I was going to offer is, That this Proof 
is ſhort, if that which in the Act of Reverſal of the Attainder of Mr. Sid- 
ney is admitted to be no Proof againſt him; for the Act recites that Let- 
ter was found in his Cloſet, and proved by Compariſon of Hands, and yet 
for all that, this ſort of Evidence is condemn'd by this Act of Reverial as 
illegal Evidence. This Caſe before you comes ſhort of that; for here is 
no Proof by Compariſen of Hands, nor that it was in the Polleflion of Sir 
John Fenwick : But only that a Pei ſon in the Room, without the Privit 
of Sir John Fenwick, delivered it to another; and the Witneſs ſays, he 
did it in a private Manner, : 

Sir Bartholomew Shower. With Submiſſion, this Letter could not be 
read in any Place whatſvever againſt Sir Fohn Fenwick, in a Civil Cauf:; 
for even in that Caſe, they mult prove it to be his Hand-vriting by 
Compariſon of Hands. 

Mr. Serjeant Gould. I think not to infiſt upon it *“: But that we ſhall 
deſire is this; we have now done with our Evidence, only we ſhall deſire 
the worthy Member, Mr. Vernon, to give an Account what was the Rea- 
ſon why Sir Jobn hath not been tried; for indeed, he hath very much 
trifled with the Government, pretending ſtill ro make a free and inzenuous 
Confeſſion. - 

Sir Thomas Powys. I am of Counſel for this Gentleman at the Bar: 
for his Life, for his Fo:tune, for All that he hath in the World. "Tis 
not only this Gentleman's Cale, but 'tis a Cafe that may be of great Con- 
ſequence in all future Times, I have, as 'twas my Dury, atiended for at 
leaſt theſe twelve Hours, either in opening the Matter, or by producing 
ſuch Evidence as, we hoped, we did fairly object to. Sir, there are ſc 
veral Things offer'd on their Parts, which conſefs we little expected 
and which will require ſomething to be ſaid to; and I have a great deal to 


offer on the Behalf of Sir John Fenwick, both as to this Method that is 


taken, and what is alledged in the Bill, and what is contained in the In- 
dictment, upon which the Bill is founded, wherein I deſire to be heard: 
and fince you have been pleaſed to allow us to be Countel for him, I am 
ſure we ſhall have a fair and favourable Hearing. We have a great deal to 
offer to you, both as to the Matter of the Indictment, and the Manner of 
it: And I hope toſhew you, That the Indictment, as it is laid, does not 
contain a ſufficient Charge of Treaſon, We have likewiſe a great deal to 
ſay, as to the Evidence they have offer'd, at leaſt what they call fo: Bur 
I muſt make it my Requeſt, That we may have Liberty *till To-morrow 
Morning to make our Obſervations, and anſwer what hath been ſaid by 
the Counſel on the other Side. I am not in a very good Condition by this 
long Attendance, and by attending my Duty in the Courts in IWeftminſler- 
hall; and I am afraid I am not now in a Condition to do my Duty, as may 
be expected from me. I muſt own it, I am not prepared as I ought to be ; 
and I hope whea there is ſo great a Stake, you will allow us till eee 
row Morning. : 
Sir Bartholomew Shower I beg your Favour in the ſame Manner and 


to the ſame Effect as Sir Thomas Powys hath done. It is to be acknow- 


* This Letter was rote wvith a Black-Lead Pencil, and wvas as foliows : 


1 HAT I fear'd is at laſt happen'd ; had I gone alone I had done it; but the other was betray'd from London. It is God's Will, fo we muſt ſabmit. 


T nothing can fave my Lite, but my Lord Car/://'s going over to him, [ meaning King William] back'd by the reſt of the Family of the Howards, to beg it, 5 3 


« ing, that I will be Abroad all his Time, where I cannot hurt him; and that I will 


« not think what elfe to ſay; but the great Care muſt be the Jury, if two or three could be got that would /arve the reſt 


U. never draw Sword againſt him. I muſt leave it to vou what ay. All tient 

« be made. My Lord Devon/aire may perhaps, by my Lady; my Lord Godolphin and my Lord — by my Lady Montgomery ; Mr. 3 I 
« byry. My Lord Arran might engage his Brother S-/&ir+ to ufe his Intereſt with Xeppe!, I believe, if my Lord Carli/le would go, it were beſt before 3 apr 
„ they will cut me ſhort for want of Time; if he can prevail with him for a Pardon, he will procure it as well before my Trial as after, at leaſt he may ogra for pu K 
« prieve, till ſome can come over to him. My Lord alfo will have an Opportunity to engage Bentinck [the Earl of Portland}, and get my Lord Eſex to join with him. I — 


that or nothing can ſave me. 


« Money, Iknow, would do it; but alas! that is not to be had, nor ſhall I get enough for Counſel. I beg of you not to think of being ſhut up with me; I know it 
1th me; 


« will kill you, and beſides, I have no ſuch Friend as you to take Care of my Buſineſs : Though it would be the Comfort of my Life ime i a 
«« with me: And! hare this only Comfort now lei, that my Death will 4 you eaſv, My deareſt Life, grieve not for 4 but 3 3 have 
„ hear, as ſoon as they bring me to Town, where they put me, and then I would have a Servant, er ſemebody with me. 1 "am inter n 
« more now. Engage Sir Jon Lesuther, the new Lord, who has more Intereſt than any body. Let my Lord Scarfaale engage Jermaine t 
% me, Speak to my Lady 4riington, I my Trial could be put off till the King comes back, there would be more Opportunity to ſolicit him. 


2 


vou 
You will 
rupted, to can ſay no 
engage Urerkirk for 


ledg'd 
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ledg'd there are ſeveral Things offercd in Evidence, which is new to us 
Lawyers. We do not deſire to trifle : We do not deſite it on behalf of 
the Priſoner by way of Delay, but on behalf of the Length of the Pro- 
ceedings, that you will give us a fair Hearing, as you have allowed it to 
the King's Serjeants; and that we may make that efcnce that is incum- 
bent upon us in diſcharge of our Duty to the Priſoner. 

Mr. Speaker, Gentiemen, you muſt withdraw. 


And being withdrawn, 


Mr. Smith. IT would not give an Opportunity to any Man to practiſe 
with Witneſſes, to hinder the Truth of the Matter from appearing, after 
they have heard the Evidence for the Bill. ] would know what Liſt of 
theſe Witneſſes Sir John Fenwick hath OR in? 

Mr. Speaker. You did make an Order, That Sir John Fenwick ſhould 
deliver in a Lift of his Witneſſes; but I believe he did not ſend in a Liſt 
to any Body upon that Account, for I have made no Order for any. 

Lord Coning/by. I am convinc'd that you are obliged to fit fo long as to 
hear the Witneſſes on both Sides; and therefore my Motion is, to call in 
the Counſel, and aſk them, if they have any Evidence to produce; but! 
do not deſire the Counſel ſhould go on to make their Obſervations Fo- 


night. 


Sir Walter Young. I think you are rightly moved by that noble Lord 


that ſpoke laſt. I think if Sir John Fenwick hath any Evidence to pro- 
duce, he ought to produce it now; and that you ought not to give him 
Time till To-morrow Morning to produce that. 

Mr. Speaker. 1s it your Pleaſure that Sir Fohn Fenwick and the Coun- 
ſel be called in, and told, That the Houſe do expect, if they have any 
Witneſlcs, that they do examine them To- night; but as to their Obſer- 
vations, the Houſe will give them Time till To-morrow Morning ? 


dich was generally conſented to, and they were brought in again.] 


Mr. Speaker. Sir Themas Powys, the Houſe have conſider'd of what you 
ſaid, when you went out, and they are inclin'd to allow you Time for 
making your Obſervations; but they have command. d me to alk you, 
W hether you have any Witneſſes to produce? and to let you know, That 
if you have any Witneſſes to produce, they expect you would produce and 
examine them To- night. 

Sir Thomas Powys. Sir, I would acquaint you with all the Openneſs 
that becomes me on this Occaſion, I muſt confeſs we have not any Wit- 
neſies that we propoſe to call; but when we come to ſpeak to the Matter, 
we hope to give you ſome Satisfaction as to that ; but at preſent we have 
no Evidence to produce, unleſs it be a Copy of a Record. 

Mr. Speaker. Sir, if you pleaſe to withdraw, you ſhall know the Senſe 


of the Houle. 


[ Accordingly they withdrew. ] 


Ar Chancellor of the Exchequer. I ſuppoſe, ſince the Gentlemen have 
no living Witneſſes to produce Jo- night, you will not think fit to receive 
them at any other Time, for tis giving them too much Advantage; and 
the whole Meaning of the Chicanry of the Counſel, is only to get 3 to 
reply, Mr. Dighton having heard the Evidence. And now I have 
mentioned him, give me leave to tell you, That 1 think you can't riſe 
without taking ſome Notice of him. I think there is as plain a Suborna- 
tion prov'd in Dighton, as can be, by one Rye; and when you have heard 
ſuch a Character of a Man, and there is no other Evidence that he can ſo- 
licit, I think you ought to take care that he be forth- coming; and that he 
ſhould be taken into Cuſtody. I think you may give the Counſel further 
Time as to the Record; that can't well be falſified; tho? I believe in a 
Matter of this Moment, where the Government is concern'd, there never 
was ſuch a Proceeding by the Counſel, as this has been, to entertain us 
ſix or eight Hours together, by Delays. 

Mr. Smith. I ſuppoſe before you hear any Thing as to Dighton, you 
will do ſomething as to the putting this Cauſe oft to another Day; I 
humbly propoſe that you will go on this again on Wedneſday. 

Sir 11. Hobart, When 'tis proper to go upon Ways and Means, I ſhall 
come into it: But while this is upon your Hands, I believe you will 
never get heartily into other Buſineſs : And therefore I humbly move you, 
that you will go upon this To-morrow Morning. 


[Thereupen the Houſe came to theſe Reſolutions, ] 


Reſolved, That this Houſe will proceed farther in relation to this Buſineſs 
of Sir John Fenwick To-morrow at Twelve a-Clock, 

Ordered, That Sir John Fenwick be remanded to Newgate. 

Ordered, That the Bill be read a ſecond Time To-morrow Morning. 


Mr. Puſſel. J am unwilling to trouble Gentlemen at this Time of 
Night; But I would know, Whether, when dir Fohn Fenwick is called 
in, you will aſk him any Queſtions upon that Paper? 

Members, No, no. 


[The Caunſel were called in, and withdrawn again.] 


Reſolved, That this Houſe, being informed that the Counſel for Sir John 
Fenwick have no living Witneſſes to produce, except to prove a Record, that 
tris Hoſe will nat hear any Witneſſes, except to prove the ſaid Record. 

Ordered, That Mr. Dighton do attend To-merrow Morning. 

Aijurned till Ti-merrow Morning at Twelve a*Click, 

Memorandum, Jt was half an Hour after Ten, at the Time ef 

Adjournment. | 
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Sir Thomas Powys. Mr. Speaker, I am of Counſel for Sir 7% Fenwick, 
who now ſtands before you upon the greateſt Concern he can have in this 
World; and as you have been vieaſed to aſſign us to be of Counſel for 
him, and I muſt own have very x" wars heard us hitherto, fo I {hall 
think myſclf very unfortunate, if I ſhould let fall any Expremion in his 
Defence, that ſhould ſeem indecent, and give Offence to this Houſe; for 
Lam ſure I have no Intention to do it, but on the contrary, to behave my- 
ſelf with all the Deference that is poſſible, in a Caſe of this Nature. 

The Thing I ſhall infiſt upon, will be upon three Heads, 


Fir/t, The Manner of Proceeding, and Method that hath been taken 
in this Proſecution. 

Secondly, I ſhall take notice of thoſe Things that are alledged againſt 
him in the Bill, upon which he is to make his Defence. 

In the Third Place, I fhall beg your Favour, to obſerve what Sort of 
Proofs they have offered on the other Side, and which they call Evidence. 

As to the fir ft Matter, I muſt intreat the Favour of you to be thus un- 
derſtood: That when I ſay any Thing in relation to the Mauncr of Pro- 
ceeding, I do not ſpeak in Oppoſition to the Power of Parliaments ; for I 
know very well, that our Lives and Eſtates, and all that we have, are ſub- 
ject to Actsof Parliament; but I hope you will permit me to offer ſome 
Reaſons, which (I hope) may be of Weight, in Oppoſition to the exer- 
citing of that Power in the Way you are now going. Nobody can ſay, but 
when an Act of Parliament is paſſed, though the Party concerned may 
think it was upon hard Terms; yet when it is become a Law, it is not to 
be oppoſed. I can't ſay but thoſe Perſons, who in the laſt Seſſions of Par- 
liament were impriſoned by an Act ex pe facto, and ſubſequent to the Fact 
complained of ; yet when it was paſled into a Law, they were legally de- 
tained : But, I hope, I may ſo far take notice of their Caſe, as ſome kind 
of Reaſon againſt this, to the End that thoſe Laws may not grow familiar, 
that they may not eaſily be obtained; becauſe Precedents generally grow; 
and as that Law ex poſt fatto, extended to Liberty, ſo this extends to 
Life: One Precedent 1s apt to beget another, and therefore, ſure, you will 
be careful how you give Precedents, eſpecially in Caſe of Life. 

The firſt Thing I obſerve, is obvious; that is, the Perſon who is to be 
ſentenced by this Bill is forth-coming, in order to be tried in the ordinary 
Method of Juſtice. He is not only indicted, and actually under Procels ; 
but he hath pleaded, and he is 1 1 when his Majeſty, in the Courſe of 
Juſtice, ſhall call upon him, to undergo his rial; and either there is 
ſufficient Evidence, legal Evidence againſt him, as the King's Serjeant in- 
ſiſted there was; and if there be ſo, then, under Favour, there is no Rea- 
ſon but he ſhould have the Benefit of an ordinary Trial, which is the Birth- 
right of all the King's Subjects: Or there is not ſufficient Evidence againſt 
him ; and if there be not, it will be a good Reaſon againſt making a par- 
ticular Law for taking away his Life: For, we think, nothing can be 
ſaid for this Law, but want of Evidence; and that, to my Underſtand- 
ing, is a very odd Reaſon. 

Sir, I would not ſpend Time in taking notice, That the meaneſt Sub- 
je in the Kingdom is entitled, by being born in this Kingdom, to be 
tried by a Jury, where there are thoſe juſt Advantages that can't be had 
in another Caſe: There is a Liberty of challenging 35, without ſhewing 
any Reaſon, and as many more as he can any way object to with Reaſon. 
The Witneſſes are upon Oath, and all the Proceedings are by certain 
known Rules and Methods, and not only by the Statute of Magna Charta, 
but by the Common Law of England, much more ancicnt than that Sta- 
tute; and though the Proceedings therein are ſuch as a Criminal may 
ſometimes eſcape, yet the juſt Advantages are ſo much beyond any Thing 
of that Nature, that I hope we ſhall never complain of that ancient Courſe 
of Proceeding by Jury: I am ſure it is the Honour of our Government, 
the Mark of our Freedom, and Envy of our Neighbours; and I hope, that 
Method of Trial ſhall never be laid aſide, though ſometimes it may not 
have the Effect that is deſired by it. | 

I would take notice to you, that in a Caſe of the grcatcſt Crime, and 
moſt Notoriety of Fact, yet the Perſons concerned in it were brought to 
their TI'rial, The Regicides, who did not fly, but were found upon the 
Reſtauration of K. Charles II. though their Treaſon had the worlt Effect, 
even in the Murder of the King; yet, notwithſtanding, though the Fact 
was ſo notorious, thoſe that were found upon the Place were admitted to 
their Trials in the ordinary Courſe of Juſtice ; although at the ſame time 
there was a Bill of Attainder againſt ſome that fled, and ſome that were 
dead, and fo could not be tried. 

I would, with your Favour, likewiſe obſerve, That the Parliaments of 
England have been ſo far from depriving Perſons from their ordinary 'T'ri- 
als, that whereas the Common Law of England ſays, that Ptrſons Out- 
law'd for Treaſon and Felony, if taken, ſhall be put to Death without 
Trial; yet the Parliament, in the Reign of Edward VI. made u Law, 
providing, That Criminals that returned within a Ycar, according tg 
that Law, ſhould be admitted to their ordinary Tt rials, 2 

Sir, all along the Statutes run in fa our of rials; there are no less 
than two Acts of Parliament in the Reign of Edward VI. in the firſt and 
ſiftn Year of his Reign, that ſay, there ſhall nut be lef, than two Wit 
nefles againſt any Perſon for Treafon : And I hope I ſhall never ſee a Law 
made fo much in Oppoſition to thoſe AEts, as that a Perſon ſhill be fen. 
tenced to Death without fo much as one Witneſs, as I ſhall thew by 


and bye. 


Perhaps it might be thought extraordinary, That in the ſame Par lia— 
ment that paſſed a Bill for regulating Trials in Caſas of High-Treaſon, 
requiring two Witneſſes with great Strictneſs, and giving further Ad— 
vantages to the Criminal than cver were before allowed, an Act ſliould 
paſs, to put a Perſon to Death, without any Trial at all. And let any 
one compare the Preamble of that Act with this Bill. | 

Sir, 1 take it, with humble Submiſſion, that the preſent Caſe is not at 
all to be likencd to moſt of thoſe Bills of Attainder that may be cited: 
thoſe, when they come to be looked into, will be found either to have paſſed 
againſt ſuch Ferſons as fled from Juſtice ; and therein they on!y purtyeg 


Ar. Spcaker. Sir Thomas Powys, You that are of Counſel for Sir John Fen- 
dice, tue Houſe agreed laſt Night, to give you Time till To-day to make 
7 Defence, your Obſervations upon the Evidence that hath been given. 

obs V. 


the Rules of the Common Law, which allowed them to be Out wed, 
and by Conſcquence to be attainted : And the Parliament, therefore, in at- 
tainting them, did but the ſame Thing; and therein, there was nothin» 
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ordinary. True it is, that where Perſons have been forthcom- 
—— 2 — ſome few Bills of Attainder : But I will preſume to 
ſay, they are never mentioned without heavy Cenſures, and a great Com- 
al inſt them. : 
7 Tbis Cauſe is not like the late Inſtance of the Bill of Attainder againſt 
the Duke of Monmouth; for he was preſent in the Kingdom: yet he was 
in direct Oppoſition to any Method of Trial; he was in Defiance to all 
Courts of Juſtice : But here is a Perſon who ſubmits himſelf, and hath 
pleaded, and ſtands ready to be tried ; and I hope, I may take Notice, to 
take off all Prejudice that may be raiſed, That this Gentleman, though 
he was of the Pariiomont that paſſed that Bill, yet he was not in Town, 
till at leaſt a Month after the Bill was paſſed. 

I do agree, there are ſome Caſes where Perſons have been attainted with- 
out being admitted to be tried, In the Beginning of the Reign of Edward | 
III. Roger Mortimer was attainted and executed, without being tried; 
but 28 Ed. III. it was reverſed, becauſe he was not brought to Judgment 
according to the Law of the Land, 1 Ed. III. The like in the Caſe of 
Edmund Earl of Arundel: But 4 Ed. III. Richard his Son petitioned in 
Parliament, ſetting forth the Proceedings to be _ the Great Charter, 
and inſiſting, that there ought to have been due Proceſs of Law, and he 
was then reſtored in Part; but 28 Ed. III. there was an Act of Reverſal, 
declaring, That it clearly appeared, that the ſaid Edmund was _ put 
to Death; and that the Statute by which he was attainted, was void, er- 
roneous, and null. There is an Inſtance in 32 H. VIII. Col. 4. Inft. fel. 
37. of Thomas Cromwell Earl of Hex, who, though he was in ea in 
the Ter, yet he was attainted without being tried : But the Words of 
my Lord Coke are as follow, Auſerat oblivio, fi poteſl, fi non ut, umg; 
filentium tegat : For the more h. gh and abſolute the Juriſdiction of the Court 
is, the more juſt and honourable ought it to be in its Proceedings, and to 
give Examples of Juſtice to inferior Courts. And he adds further, to the 
Und, as 1 apprchend, that the Reverſal of this Attainder may be of no 
ill Uſe : I am, ſays he, confidently perſwaded, ſuch worthy and honour- 
able Members ſhall from Time to I ime be of both Houſes of Parliament, 
as never any Attainder, when the Perſon is forth-coming, ſhall be had 
hereafter, without hearing of him; which I underſtand to be, without 
trying of him: And 'tis memorable, what my Lord Cote recites, That 
he who thus died, attempted the like againſt another. 

There is another Caſe, of Thomas Seymour, Admiral of England, who 
likewiſe was attainted by Act of Parliament; and as it appears, without 
Execution: You have an Account thereof in the Second Part of the Hi/tory 
of the Reformation, Fol. 98, 99, 100, whither 1 will refer you, only to 

read the Sentence of the learned Author, there pronounced againſt him. 
That latter Caſe is, that of my Lord Strafford, which every Body knows, 
I ſhall, as the beſt Account of that Matter, crave leave to read the Words 
of the Parliament in the Act of the Reverſal. I will not trouble you with 
reciting the Whole, but only read the Beginning, and ſome Part thereof 
in another Place. J/hercas Thomas, late Earl of Strafford, was impeached of 
High-Treaſon, upon Pretence of endeavouring to ſubvert the fundamental Laws, 
and called to a publick and folemn Arraignment and Trial before the Peers in 
Parliament, 4 5 he made a particular * to every Article objefted againſt 
bim; inſemuch, that the Turbulent Party then ſeeing no Hopes to effett their un- 
juſt Deſigns, by an ordinary May and Method of Proceedings, did at laſt reſalve 
ts attemtt the Doſtruction and Attainder 1 the Earl, by an Att of Parliament, 
to be therefore purpeſely made to condemn him upon Accumulative Treaſon 

And then it goes on to ſhew, it was carry'd by the Tumult of the People; 
and then folſows . Aud to the End that Right be done to the Memory of the 
deceaſed Earl i Strafford aforeſaid: Be it further enacted, That all Recards 
and Proceedings of Parliament relating to the * Atlainder, be wholly can- 
celled and taken 2 File, or otherwiſe deface and eblitcrated, ta the Intent 
the ſame may not be viſible in after Ages, or brought into Example to the Preju- 
dice of any Perſon 3 So that the Parliament that enacted that Re- 
verſal, qid conſider thoſe Proceedings as very evil and unjuſt, and was not 
willing there ſhould be any Remains of ſuch an Example to future Ages. 

Sir, having made theſe Obſervations as to the Manner of Procceding, I 
come now to that which is the ſubject Matter of the Bill at preſent before 

ou, and which we take to be the Charge againſt Sir Fohn Fenw'es : 
I muſt crave Leave to obſerve, that in all Courts of Juſtice, where 
any Perſon is accuſed, he is to make his Defence ſecudum alegata & 
prebata: Lis not enough that a Matter is proved, if it be not alledg- 
ed; nor that it is alledged, if it be not proved; but if it be both 
alledged and proved, then it is a full Charge, and requires an Anſwer, It 
is not only the Law of England, but I believe all Nations, and wherever 
any Perſon is to make his Defence, eſpecially in Capital Crimes; that to 
which he is to anfwer muſt be alledged againſt him ; from whence I thall 
obſerve what is alledged againſt Sir John Fenwick ; for, I hope, we are not 
concerncd to defend him turther than as to what at this Time he is charg- 
ed with. This Bill of Attainder, as it is drawn, and now ſtands betcre You, 
doth not ſo much as alledge, or ſay, That Sir Y Fenwick is guilty of the 
Freaſon whereof he was indicicd ; and thathath prevented us from produc- 
ins Witncſles to that, and feveral Matters which the King's Countel have 


* 9 1 . . a b . , 8 3 - 2 : 1 
emer'd upon : For though you have permitted them tocxamine Witneſſes 


to ſeveral Things quite out of the Bill: yet, 1 hope, you arc not come to 
any Refolution, That theſe Matters ſhall be thought fatal to Sir Jahn Len- 
wick, that are not ſo much as alledged againſt him. We do not therefore 
think we are bound, or ought to tollow them in thoſe 1 hings that are to— 
tally out of the Bill; and therefore his being guilty, is not now the 
Yueſtion, becauſe *tis not a Charge upon him. a 0 | 

The firſt Thing that isalledged in the Bill is, That Sir 7% Fenro'ct was 
indicted at the Scilions, for that which is laid in the Ilnlictment to be 
Treaſon (which by and bye I thall crave leave to be heard to); and, | think, 
nobody will ſay this alone does require any Anſwer, further than to own 
the Fact or to deny it: And we do admit that he was ſo indicted. I need 
not labour much to clear him of the Conſequence of that alone; for very 
often innocent Perſons have been indicted and accuſed (for an Indictment is 
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ſay he is guilty. When the Bill hath recited that Matter, it proceeds to 
take Notice, That they by ſome unfair Prevarications (for ſol agree they 
were, if the Facts alledged in the Bill are true, which by the way — not 
been yet proved, by producing any one Witneſs) did obtain the King's 
Clemency to put off his Trial, in Expectation of an ingenuous Confeſſion, 
which the Bill takes for granted he hath prevaricated in, by charging ſe- 
ver al Perſons of Hondur and Fidelity with Matters of a high Nature, only 
by Hearſay; and by uſing other unfair Artifices to put off his Trial. How 
far it is made out, that I muſt ſubmit to you; we think at preſent there is 
no Proof of it, and by Conſequence we are not concerned to anſwer it : 
But had they proved it as fully as it is laid (though far be it from me to 


| excuſe ſuch a Behaviour); 2 when a Criminal is to be tried for that 


which will be of fatal Conſequence to him if he be convicted, nobody 
can fay it comes near Treaſon, by unfair Means, to contrive to put off 
his Trial. 

The next thing the Bill recites is, That one of the Witneſſes, who 
might have been produced againſt him upon his Trial, if it had proceeded 
as was intended, is ſince withdrawn. I cannot ſay, but Goodman is with- 
drawn : But as the Bill does not ſo much as alledge, that it was by the 
Means or Procurement, no nor Privity, of Sir John Fenwick ; fo from 
thence that Part of the Bill charges no Offence home to Sir John Fen- 
wick : For in caſe the ſame Witneſs had happen'd to have died by the 
Act of God, it would not have been ſaid to have been a good Reaſon 
for this Bill of Attainder againit Sir John Fenwick, unleſs he had con- 
tributed to it. 

From theſe Premiſes follows the enacting Part, That Sir Fehn Fenwick 
be attainted of High- Treaſon; and in future Times the Act mult be ſup- 
poſed to be grounded upon the Inducement to it. And I humbly ſubmit 
it to you, Whether this Bill, condemning him for High-Treafon upou 
ſuch Recitals, will be thought to be reaſonable ? 

Theſe being the Allegations of the Bill, I will now, with your Favour, 
come to that, which they on the other Side do call Proofs; and I muſt 
humbly obſerve to you, and-ſubmit it to your Judgment, Whether in the 
Caſe where a Man's Life is to be taken away, by a ſubſequent Law made 
on Purpoſe for him, the Proofs in that Caſe ought not to be much more 
evident, than if he were to be tried by a Law already in being ? In my 
poor Apprehenſion (I ſpeak it with all Submiſſion to you, Sir, J it would 
be too much at once, to make a ſubſequent Law to condemn a Man to 
Death, and to do it upon doubtful and uncertain Evidence, or rather 
upon no Proof at all. Nothing could excuſe ſuch a Law, but an unde- 
niable Proof of the Fact. And therefore, ſurcly, the Poſition we find of 
Mr. St. John's, in my Lord Strafford's Caſe, is of moſt dangerous Con- 
ſequence. I am afraid none are ſafe, if that be admitted, That a ſubſe- 
quent Law may take away a Man's Life without any Evidence, other 
than the private Opinion or Conſcience of every particular Law-maker. 
He is pleaſed ſo to aſſert, That it may be done, as in Ruſhworth's Hiſtory 
of that Trial, fol. 677. I am ſure if this be ſo, no Man knows how long 
his Life is his own: I hope this Doctrine ſhall never be followed or ap- 
proved. Sir, we have the Happineſs to live under an Eſtabliſhment that 
every Man does, or may know the Law he is to go by: Every one is 
bound at his Peril to take Notice of the Laws, and to act accordingly, 
becauſe they may be known: But at this Rate none but Prophets can 
live amongſt us. 

In the next Place, I would obſerve what Courſe they have taken in 
their Evidence who are the King's Counſel. 

Firſt, They have betaken themſelves to that which is not alledged in the 
Bill; and we think that this is not agreeable to a Courſe of Tullice. 

In the next Place, to make out what they inſiſt on, they have produced 
but one Perſon that comes hither viva wece to ſpeak to it; and I muſt 
take Notice to you, That he is not upon Oath. I know very well it is 


well, though it is not your Courſe in this Houſe to adminiſter an Oath, 
yet, I hope, that is ſo far from being a Reaſon why this Bill ſhould paſs 
here without an Oath, that it is a good Reaſon why ſuch a Bill ſhould 
not begin here: There is no Place in the World where a Perſon is ſen— 
tenced to Death without an Oath. In the Caſe of my Lord Strafford, the 
Proceeding firit was by way of Impeachment, and the Witneſſes had been 
firſt examined upon Oath in the Houſe of Peers; and that Bill of Attainder 
takes notice of it, reciting that it had been fully proved; and, by Confe- 
quence, we may ſuppoſe, that they would not otherwiſe have paſſed it, 
that being the Ground of their Proceeding upon that Bill of Attainder: 
But for the Bil to begin originally in this Fiace, to form ſuch a Judgment, 
the heavieſt that can be pronounced againſt a Man, a Judgment of Death, 
corrupting of his Blood, and forfeiting all he has in the World ; and this 
upon bare Allegations, without fo much as the Sanction of an Oath, is 
extremely hard. Mr. Porter is ſuch a Perfon, that I know not how he hath 
gained fo much Credit, that this Act ſhould pats upon his Parole to take 
away the Life of a Man. He was lately of that horrid Conſpiracy of the 
Aſlaſiination of the King; and hall that Man, who was fo lately of that vil- 
lainous Diſpoſition, to be engaged in a Crime of that black Nature, and 
not convicted by his own Conſcience, but by the Danger he had run himtelf 
into, not fo much as pardoned his Crime, but at this time, if I may with- 
out Offence uſe that Exprefion, Drudging for his Pardon; I fav, ſhall 
this Perſon's Life be taken away by his Parole? : 

dir, The next Thing I would go to, is that (which likewiſe they call 
Evidence), which is an Examination, as they term it, of G:o4man, taken 
before a Juſtice of Peace: But he was not examined, and I muſt inſiſt 
upon it, that though you permitted it to be read, yet I did obſerve you did 
not declare it to be Evidence; but you were, preſume, willing to hear 
all Things, and their judge what would be the Evidence. And, I think, 
the King's Counſel did not preſs it further. Sir, as this is not Evidence 
that would be allowed in an inferiour Court, fo, [ hope, you will not allow 
it to be Evidence here; for then it is like to be followed by other Courts, 


who obſerve the Proceedings here as their great Rule. 'Tis only what 


no more than an Accuſation) ; and this Bill, as I have obſerved, dothnot { Mr, Goodman thought fit to write down without being examined, 


Sir, 


not your Courſe in this Houſe to adminiſter an Oath; but i know very 


iced 
nuſt 
t is 
very 
ath, 
paſs 
»uld 
ſen- 
the 
been 
nder 
nſe- 
d it, 
der: 
ent, 
eath, 
this 
h, 1s 
hath 
take 
f the 
t vile 
and 
micit 
vith- 


mall 


call 
taken 
inſiſt 
u did 
hear 
hink, 
dence 
allow 
2urts, 
what 


Sir, 


* 


(85) 1696. Patl. 


Sir, the next boy No reſort td is, What Goodman ſwore upon his Exa- 


mination in another Cauſe, where Sir Fehn Fenwick was neither Party nor 
preſent. Sir, there are, I ſuppoſe, ſuch Reaſons againſt that fort of Evi- 
dence from natural Juſtice, that it is not admitted in any Court; be- 
cauſe there may be a weak Defence, or the Perſon that ſwears it againſt 
one, perhaps niay not, when Face to Face, have the Confidence to perſiſt 
in it, in Caſe it be falſe, againſt another ; or at leaſt that Perſon, who was 
not a Party before, when he comes upon his Trial, may think of ſuch 
Queſtions as may go a great way to diſcover the Truth, may produce ſuch 
Evidence againſt his Credit as may overthrow it. 

But if what is ſworn at one Time againſt one Man muſt be always taken 
for Truth againſt all others, the Trial of one of the Company is the 
J rial and Condemnation of all the reſt: And how contrary is this to a 
fundamental Rule in our Law, That no Evidence ſhall be given againſt a 
Man, when he is upon Trial for his Life, but in the Preſence of the 
Priſoner ; becauſe he may croſs-examine him who gives ſuch Evidence; 
and that is due to every Man in juſtice. 

But I would with Submiſſion inquire, how they are ſure that Goodman 
would have ſwore this Matter again, if he was now forth-coming ? Be- 
cauſe he did ſwear ſo in Coot's Cauſe, is it neceſſary that he would ſwear 
ſy again now, if Face to Face with Sir Jahn Fenwick ? Nobody can 
tay to poſitively and abſolutely ; they only can imagine it, becauſe he 
once ſwore it, therefore it is poſſible that he would do fo again: Whereas 
we may as well ſay, he did then {wear to fave his own Life; and having 
done that, and found an Opportunity to get out of the Way, his own 
Confcience might put him upon Flight, to prevent his doing of it again; 
and that might be the Reaſon ſor the withdrawing of himſelf. However, | 
inliſt upon it, That there is no Proof that it was by the Procurement of 
dir Je Ferwick: The Bill does not alledge it, and the Proofs do not come 
up toit: Nay, there is nothing offered to ſuch Purpoſe, ſave only that 
Mr. Porter was pleaſed to ſay, That another Man told him, that the 300 
Guincas he was offered, and 200 more he was to have received, were to 
have come from Sir 7 Ferwick : But Hearſay Evidence is to be rejected, 
eſpecially againſt a Man for his Life; becauſe every Man is at —_ to 
talk at large: But God forbid that that ſhould be allowed for Evi- 
dence | 

The next Thing they went upon was what Mr. Roe ſaid ; That Mr. 
Di _ht:n, who by your Permiſſion is Solicitor for dir F;hx Fenwick, was 
inquiring of him what he could ſay to take off Goodman's Evidence : "The 
Words I think he uſed were, What he could fay to diſcredit G man's Evi- 
dence; and, I hope, that does no way affect Sir hn Fenwick : For it 
does not appear that he had any Authority from him; but it is only 
ſuſpected, becauſe he is now Solicitor for him, which he was admitted to 
after the Time ſpoken of. But | take the Words to be nothing relating to 
G:»dman's withdrawing of himſelf ; but to inquire what he could ſay to diſ- 
credit his Teſtimony, which ſuppoſeth he would appear; and imports the 
quite contrary of withdrawing himſelf: And if he had gone no farther, 
I think, there had been no Fault in that; for any Solicitor may enquire 
up and down for the Advantage of his Client; and the Word Solicitor 
imports his Employment. As to the Offer Mr. Re ſays he made him of 
a very great Recompence, how far he is guilty of that, I ſuppoſe he can 
give ſome Account, if you ſhould pleaſe to enter into an Examination of 
it; and as I find he does not doubt to clear himſelf : So that Sir John Fenwick 
is in no fort proved to be privy to Mr. Goodman's withdraw.ng himiclf, 
much leſs to be proved to have had a Hand in it. 

There is one Thing more I would offer, and that is grounded upon the 
Bill of Indictment preferred at the Old- Batley againſt Sir John Fenwick ; 
That the Matter in the very Indictment that they have read on the other 
Side, as it is there laid, and as far as it hath been offered to be here proved, 
does not amount to TI rcaſon ; or, at leaſt, it hath been made a very great 
Doubt, and by ſome within theſe Walls : But this I offer, with all Sub- 
miſhon; I have the Author in my Hand, who is a Perſon of Note of the 

King's Counſel ; he hath furniſhed me with ſuch Arguments as, I hope, 
I may be admitted to put you in mind of without Offence. 

Ine Indictment lays, That there was a Conſpiracy and Agreement to 
call in Foreign Power, and to that Purpoſe to ſend Charn-c>& to France; 
but the Indictment does not ſay, That Charnoct was ſent, only that there 
was a M-cting, and an Agreement, and a Conſpiracy, to fend him: 80 
the Indictment does not lay it as a Thing done, nor does the Bill charge 
it io; but only takes Notice, That he, I mean Sir John Fenwick, was in- 
Jictea for Conſpiring and Agreeing to call in a foreign Force; fo that 
this Bill does not ſay that Charnock was ſent. And I appeal to you, Whe- 
ther it be proved that he was ſent: For Mr. Porter ſays no more, but that 
there was a Meeting at the King's Head, and he named Sir Jahn Fenwick 
to be one who was preſent; and there it was, he ſays, agreed, That Char- 
n-c& ſhould be ſent into France. Now, if there was nothing more than 
an Agreement and Conſpiracy to do it, and no further Act, but ſuch 
a \iceting to do it, but the Perſon was not actually ſent, or, at 
[-at*, not proved to be ſent; then, from this learned Author's Opinion, 
| infift upon it, that this is not a ſufficient Overt-Actof Treaſon, 
In the late Caſe of my Lord Rufſel, whole Innocency is vindicated 
by this Author, he takes notice, I hat a Conſpiracy or Agrecinent to levy 
War is not Treaſon, without actual levying War; and of that Opinion 
was my Lord C:4-, and my Lord Chief-Juſtice Ha/:zs. A Conſpiracy or 
Ayreement to call in foreign Forces, unleſs actually done, or a Perſon, 
at icaft, actually ſent, or ſomething more than a bare Agreement for that 
Purpoſe, is the ſame as a Conſpiracy to levy War. And in the Caſe of 
iy Lord Ruſſel, the Proof being only, That he and others met together, 
and agreed to ſeize upon the Guards, and levy War, which he never àctu- 
al'y Cid, it is infiftcd upon by this Author, that that was not Treaſon ; 
for that Indictment went no further. And therefore my Author ſays, 
* Show me where ſuch an Accuſation was ever agreed to be more than a 
* Conſpiracy to levy War; and that ſuch a Conſpiracy was ever agreed to 
© be T'rcafon within the Statute of Edward III. till within theie few 

Years.“ 

Sir, now I muſt humbly ſubmit it to you, whether this be any thing 

more: And for the Purpoſe you will pleaſe to conſider, What this preſcnt 
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Bill, and what that Bill of Indictment is: For it is not, for that Char- 
n:ck was ſent into France to ſolicite Forces; but only that Sir fin Fenwick 
was at a Meeting, where they did agree ſo to do. Calling in foreign 
Forces is levving War, but Conſpiracy to levy War is not Treaſon, 
unleſs it be actually done: A Conſpiracy to call in foreign Forces is no- 
thing more. And therefore I humbly inliit upon it, That neither by this 
Bill, or by the Indictment recited in it, or the Proofs offered before you, any 
thing is charged, but only an Agreement at that Meeting mentioned by 
Captain P.rter, a ſingle Perſon, and he not upon Oath, to call in foreign 
Forces, For he only ſays, That Charnack told him he had been in France. 
I ſha!l not trouble you any further; we have not thought ft to produce 
Witneſſes, for the — I have offered: For that we do not find, that 
Sir Jahn Fenwick throughout the Bill is charged with being guilty of P'rea- 
ſon; and we are not willing to enter upon the Defence of a Matter not 
charged upon him. I hope, Sir, you will not make a Precedent, That 
where a Perſon is indicted, and ready to abide his Trial, in the ordinary 
Courle of Juſtice, as Sir Fohn Fenwick now is, that he might be taken 
out of the Hands of the ordinary Judges, and be brought to this Bar, 
to receive his | rial here. 

A Matter of this Nature may be of very great Conſequence : We know 
at preſent upon hat Ground we ſtand ; for by the Statute of Edwward III. 
we know what is "I reaſon ; by the two Statutes of Edward VI. and the late 
Act of Treaſon, vie know what is Proof; by the Statute of Magna 
Charta, we know we are to be tricd, per legem terre & per judicium parium z 
that is, a Peer by his Peers, and a Commoner by a Jury: But if Bills 
of Attainder come into Faſhion, we ſhall neither know what is Treaſon, 
what is Evidence, nor how, nor where we are to be tried, Sir, I ſubmit 
it to you, and hope this Bill ſhall not paſs. 

Sir Bartholomew Shower. Mr. Speaker, J am of Counſel for Sir John 
Fenwick, the Priſoner at the Bar; and firſt, I am humbly for to thank you 
tor „our Candour, of which I have had frequent Experience; and humbly 
beg for myſelf, That if I offer any Words that are indecent, or unfit for 
me, that you will interrupt me; for it is furtheſt from my Intention ſo to do. 

"The Bill that is brought into this Houſe againſt Sir Fobn Fenwick, is 
that whereby every one of you (with Submiſſion) are to declare and pro- 
nounce, That he ſhall be drawn, hanged, and quartered, as a Traitor, And 
the Qu-ition betore you is, Whether you will do this in this Caſe ? 

Sir, I ſhall not pretend to queſtion, nor enter into any Debate or Argu- 
ment in this Thing concerning the Power of Parliaments : No queſtion, 
but in all Governments, there is ſome ſupreme Power; and by our Con- 
ſtitution it is lodged in the King, Lords and Commons. 

'Fhere are Preccdents of Attainders, and that many; but can they ſhew 
me, where there hath been any Attainder by Parliament, for High- Treaſon, 
upon one ſingle Act, which it Trcafon, was determinable at Common 
Law? There have been Bills of Attainder for flagrant "reaſons, and for 
great Miniſters of State; fome topping Sinners, who have been above Judges 
and Jury, and whom inferiour Courts could not tell what to lay to: 
But I believe | may ſay this, That for a ſingle Conſult or Agreement be- 
tween four or hve private Gentlemen, in a private Room, in which there 
was no Danger, but by the Conſequence of the Reſolution, if it was put 
in Practice, no Man can thew any Precedent for attainting any Perſon 
in Parliament. 

If you pleaſe to obſerve, the 25 Edw. III. reſerves the Power to Parlia- 
ment, to proceed in Treaſon not expreſſed within the Statute ; but as to 
the Compaſling the King's Death, Adhering to the King's Enemies, and 
thoſe Things that are there particularly ſpecthed, it ſeems the Senſe of the 
Parliament to leave them to the Rules of the Common Law. So 1 Her. 
IV. No. 144. upon the Roll it is at large complained of Accuſations in 
Parliament for I'reaſons and Felonics, and declares for the future, they 
ſhould be determined in the inferiour Courts. 

I. This was occaſioned by Sir Raw. Harray; Catton's Abridgment, 189. 

"There is a melancholy Precedent or two of tingie Acts of Attainder; 
but they are moſt of them reverſed. Sir Thomas Haxey in Richard the IId.“'s 
Time, was Attainted for bringing in a Bill into the Commons Houſe 
againſt the Prerogative; but 1 Zen. IV. it was reverſed with great Cenſure, 
Cott. Abridg. 362, 363. There are others in Hen. VIII. Iume, but they 
were for Acts in that Reign, which were queitionable, whether or no 
within the Statute of Edi. III. and were for ſuch Actions, as perhaps 
were not for the Honour of the Prince, or Good of the Government, 
to diſcloſe by publick Trial, as the Attainder of the Queen, and others 
concerned, 

beg leave to repeat the Words of a great Author, the Biſhop of Saliſ- 
bury, in the Hiſtory of the Reformation, Which I crave leave rather to do, 
becauſe it hath been approved of by this Houſe, for he had Thanks ot 
the Parliament for it; Fo. 359, 360. where ſpeaking of theſe fort of 
Attainders, he ſays, After theſe Executions, followed the Parliament in 14.31, 
in which th:ſe Attainders were not only confirmed, but divers others were made 
of Perſans in Cuſtody, without bringing them to Trial; (and he ſays) which 
can't be enough condemned as a Breach of the moſt ſacred and unalteral l Rules 
of Fuſtice. 

That of the Marchioneſs of Exeter, &c. I ſhall make no Paraphraſe 
upon it: There is no queſtion but you will agree, and I muſt admit, Salas 
Populi to be Suprema Lex; but for an Act, not the laſt of May, but laſt May 
was twelve Months, the Danger paſted, the Perſons executed that were 
concerned in the great "Treaſon, and all Danger that might have been 
from that Act gone, and no Fear now concerning it; I hope you will 
not uſe the extraordinary Power of the Legiſlative, to puniſh for that Fact 
which may be puniſhed by the ordinary Rules of Law. 

The Reaſon ſuggeſted in the Bill is, That 'tis impoſſible to have this 
Gentleman tried by the Rules of the Common Law ; for otherwiſe there 
is none: For you will not waſte your Time; and if the Doctrine that was 
broached here e een Fa true, there is no Occaſion to trouble you now; 
for according to their Doctrine, there is legal Evidence, and there is no 
need of a Bill of Attainder but taking that for granted, that we muſt do; 
otherwiſe there is no Reaſon for this Bill. Then the Bill ſays, That Gd 
man was an F,vidence, and that he is withdrawn; which 1 muſt obſerve, 
is neither laid, nor proved to be by the Privity, Conſent, or Procurement 


of 


| 
| 
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of Sir John Fenwick, There is no Pretence of it in the Bill; no Inſinuation 


of it, nor any Evidence to that Purpoſe. Then ſuppoſe Goodman is with- 
drawn, we may preſume you will not paſs a Bill to put Sir John Fenwick 
in a worſe Condition than if Goodman was preſent, if he had been ready to 
have ſworn the ſame Thing. 

In cafe you do paſs this Bill, you Co put Sir John Fenwick in a worſe 
Condition than he would have been if Goodman were here: Perhaps it 
might have been reaſonable to have an Act paſſed, that Goodman's Depo- 
ſitions ſhould be read at the Trial, if Goodman was withdrawn ; but we 
hope it can't be a Reaſon to condemn Sir Fohn Fenwick of High-T reaſon 
without Trial; for the Conſequence of this is (if it were by his Means), 
that he is puniſhed greater than the Thing requires. For it Goodman was 
h-re, Sir John Femvick would have had his Trial by a Jury, the Benefit 


of Challenges, Exceptions to the Array, might have challenged upon Ac- 


count of Favour, if any of the Grand- Jury had been impanelled; had his 
legal Exceptions to the Teſtimony of the Witneſſes ; might have theſe 
Witneſſes examined upon Oath ; might give Evidence upon Oath to it; 
and all this he is deprived of: So that now he is in a worſe Condition, by 
Gocdman's Abſence, than if he was preſent, We inſiſt upon it, therefore, 
and ſubmit it to you, whether any Punithment can be impoſed by the Le- 

iſlative Power, but only to ſupply that Defect, and put the Caſe in the 
— Circumſtances it would have been, if ſuch a Miſcarriage had not 
been committed. But this Bill is to condemn him to Death upon the 
Oath of one Witneſs, though there was your Act of Parliament laſt Year 
requires two. With Submiſſion to their Judgment, it was the Law of the 
Land before that; and in all Caſes, where 
the Law of God, and the Law of the whole World; and no Law allows 
a Man to be condemned but by two Witneſles ; and the Reaſon that here 
one Witneſs is admitted, is, becauſe he hath the Benefit of a Jurys and 
Challenges to them, who the Law ſuppoſes are privy to the Fact, and 
therefore are to come from the Vicinage, from the Neighbourhood of the 
Place where the Party dwells; aud for that Reaſon, in Caſes of Felony, 
where no Statute interpoſes, the Law allows but one Witneſs. Natural 
Reaſon requires two Witneſſes in caſe of ſo great Crimes, becauſe that one 
Witneſs can be no Rule to guide your Judgments ; one affirms, the other 
denies; this is equal; and — ought to be on the Side of Inno- 
cency, rather than otherwile but we hope, in this Caſe, it will not be 
thought reaſonable to paſs the Bill to condemn Sir John Fenwick for T rea- 
ſon, and to condemn him to the baſeſt of Executions, upon the 'Teſtimo- 
ny, nay, upon the Patole of one Witneſs. And 'tis no more than if Gd. 
man had been dead, then you would not have done it. If Goodman and 
Porter had both come to this Bar, you would not have done it, but have 
referred him to his Trial at the Common Law. Now what is there pre- 
tended by them to induce you to judge the contrary, or at leaſt without ſo 
much as an Allegation in the Bill, that Sir Jobn Fenwick procured his 
withdrawing? I propoſe it to your Conſideration, Whether there be any 
Proof that Goodman is withdrawn ? He was once in Cuſtody, let out upon 
Bail, the Proſecutors approved the Bail, he never yet called upon his Re- 
cognizance; nay, there is not one tittle of Evidence, but that Goodman 
may be in the ſame Lodging where he was: And then ſuppoſe, when you 
have paſled this Bill, Goodman ſhould appear again, and contradict his 
Teſtimony he has given before; then it may be too late for you to do 
Right to Sir John Femuick. *'T'is not ſo much as offered that Goodman 
could not be tound ; they offered a printed Proclamation, which ] am ſure 
the King's Serjeant will not allow to be any Evidence. Whether it paſ- 
{cd the Great-Seal before it was printed, or whether it paſſed it at all, non 
conſlat; for it was not read; they waved it, It does not appear Sir Jabn 
Fenwick conſented, or procured Goodman's withdrawing ; he could not 

rocure it, for he was a Priſoner, and fo not likely to affect it, being a 
Þriſoner, eſpecially for his Life. 

As for my Lady Fenwick, whether ſhe did ſo or not, I am ſure you'll 
be of Opinion, it ought not to affect Sir Fobn Fenwick : Suppoſe Clancy a 
Stranger to Sir Fohn Fenwick, and in Truth he never ſaw him: Or ſup- 
poſe him a Friend, and he officiouſly did what he did; he ought to anſwer 
for it; and I think he hath undergone the Puniſhment the Law thought 
fit to inflict in that Cale ; 'tis his own Crime, and by the Rules of Juſ- 
tice, no Man's Crime ought to tend to the Puniſhment or Misfortune of 
another Man: The Act of one Criminal, thought to be a Party, or Ac- 
quaintance, or a Friend of Sir 7h Fenwick's, ought not to affect him, 
nor nobody but the AQuor ; *tis he that hath ſuffered for it. 

And what hath been ſaid in that Matter ought not to influence your 
Judgments ; for "tis not improbable, but what Clancy told Perter is falſe; 

ou will never allow Hear-ſay, nor permit your Judgment to be govern- 

ed by any Thing but what is certain, and hath all the moral Rules of 
Perſuaſion : Hear-ſay was never, by any Law, in any Court of the World, 
allowed, nor indeed belicved in private Converſation, 

As to my Lady Fenwick, there is this further, That Huſband and Wife, 
in reſpect of Crimes, are diſtinct Perſons ; and what one does cannot af- 
fect the other, no more than the deſerves to be executed for what Sir 7% 
Fenwick did: And as to what Porter ſays concerning it, it only relates to 
himſelf; it proves no Suggeſtion of the Bill, which is, That G:odman is 
withdrawn, becauſe a Stranger to Sir Fohn Fenwick (and it mult be fo in 
Conſtruction of Law) made an Attempt upon Captain Perter ; therefore 
Goodman being withdrawn, there was an Attempt upon him, and by the 
ſame Perſon, and by the fame Means: This is no Evidence; it carries 
no Logick in it, and won't prevail upon your Judgment. 

We offer another Thing to your Conſideration : *T'is ſaid, that one 
Re was ſpoke to by a Solicitor of Sir eb» Fenwick's, Whether or no he 
could ſay any Thing to the Diſcredit of G:2d4man, as to his Robbing or 
Clipping? Ihe atking of that Queſtion was lawful ; and to deſire him to 
teitify it was lawful: I muſt agree, to offer too great a Sum of Money, 
may ſubject him to an Information in the King's Bench; (but Mr. Attor- 
ner knows that beſt) but God forbid it ſhould affect Sir Fohn Fenwick ! Mr, 
Dizhton was not his Solicitor at that Time, not appointed, nor had any 
Liberty to come to him ; beſides, it can't be an Evidence, nor can't in- 
duce you to believe, That the ſame Perſon was inſtrumental to get away 
Goodman, becauſe he atked Ree, if he knew Crodman to be guilty of thole 


rials are per Teſles; and 'tis 
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Crimes; for there is no Evidence, that he aſked him to perſuade him to 
withdraw himſelf. 

There's another Thing we could offer to vou : There's no Proof of 
that, which, upon the firſt Reading of this Bill, was aimed at, to be pu- 
niſhed with greater Pains than the es Law inflicts, and that'is, the 
giving of falſe Papers and Accuſations againſt Great Perſons ; they have 
not attempted any Thing like it; ſo that That is to be taken as if there 
was no ſuch Thing. Neither is there any Proof of protracting his Trial, 
by any Promiſes of Confeſſion or Diſcovery ; they opened it, but did not 
attempt the Proof of it, but waved it. 

But take it to be ſo; I hope you will not paſs an AR to attaint a Man 
for making a falſe Accuſation, which only incurs an Action of Scandalum 
Magnatum, or Fine and Impriſonment upon an Indictment; and, I hope, 
you'll not condemn him to a greater Puniſhment, when, at the Time he 
did it, he had no Notice of that Puniſhment. The Deſign of the Law, 
is to influence Men by Fear of Penalty ; and how can that be, when Pe- 
nalties are not known at the Time the Fact was committed? I ſpeak with 
Submiſſion ſtill; it ſeems not juſt, that 1 ſhould forbear with ſo much 
Caution, from an Action that expoſes n. e to the Penalty of 201. as from 
an Action for which the Law ſays, I ſhall forfeit my Life : Now, Sir, in 
this Caſe it might be expected F $a he ſhould incur the Penalty of Fine, 
Pillory, and Impriſonment; but not that he could incur the Renalty of Death. 

Then, Sir, as to the protracting of his Trial by ſuch Promiſes of Con- 
ion : Certainly the putting off his Trial, in itſelf, is ſo far from be- 
ing a Crime, that it can't be thought but lawful : *tis every Man's Duty, 
upon the Principle of Selt-preſervation ; and it was at the Liberty of the 
Government and Miniſters, to do as they thought fit in it. 

In the next place, we do inſiſt, That there is no Treaſon alledged nor 
proved in this Caſe : There is no Pretence of Truth nor Charge, in reſpect 
of the Aſlaſſination; nor of buying of Arms or Horſes, though mentioned 
in the Indictment: And if Sir John Fenwick had been to have been tried 
upon this Indictment, and they had had both theſe Witneſſes there, all 
that could have been proved, muſt be of the Conſult; as to the reſt, he 
muſt have been found not guilty: And I believe 'tis moſt notorious, that 
the whole Company there could not have raiſed what was talked of. 
Now, as to this ſingle Act, it hath been ſaid, that a Conſpiracy to levy 
War is not Treaſon : My Lord Ruffel was attainted for it, and that At- 
tainder was reverſed upon this very Account, and the Act declares the 
Reaſon of it, he being deny'd his lawful Challenges, and by ſtrained Con- 
ſtruction of Treaſons he was unlawfully convicted of Treaſon. Now the 
Overt-Act in the Indictment was this, That my Lord Riel, and others, 
did conſult and conſpire to ſeize the King's Guards: The Proof of it went 
further, That they ſent Sir Thomas Armſtrong to view them and ſcize them: 
But then the Queſtion is, Whether the Conſulting to ſend a Man to in- 
vite foreign Forces, is any more than a Conſult to ſeize the King's 
Guard: ? We ſay each are levying of War, and 'tis not within the Clauſe 
of adhering to the King's Enemies; for they muſt be either preſent aid- 
ing and abetting of them, or ſending them Money, Arms, and Ammuni- 
tion, and the like; and I think, for that, I may appeal to your Act made 
againſt correſponding with the King's Enemies; which, I ſuppoſe, if the 
Law before was otherwiſe, it needed not to have been made. Now here 
is only a Conſult and Agreement to do this Act. 

It hath been queſtioned, Whether Scribere et agere ? But here it is on- 
ly mittere ; nay, it is not ſo much, 'tis only agreare mittere ; fix Men had 
between them a little private Diſcourſe, and at laſt one of them did agree 
to ſend Charneck to France The Queſtion is, Whether the Law of the 
Land will warrant this to be Treaſon? And if not, then you mutt not 
paſs this Act upon ſuch a ſingle Point. Dr. Story's Caſe is deny'd to be 
Law ; this Caſe is no more than that in my Lord Dyer, tor writing a Let- 
ter to invite the SHaniſß King to invade England; and it was a Time of 
great Fear of them, as it is of the French King now ; and he was attainted 
upon that, but that Judgment hath been queſtioned and deny'd to be Law. 


My Lord Hales exprefsly, in his Pleas of the Crown, ſays, That a Con- 


ſpiracy to levy War, is not an Overt-Act of the King's Death ; and that 
attempting to levy War, is not Treaſon, Now the Sorts of T'reaſons 
are theſe Three ; Compaſſing the K ing's Death; Levying War; or, Ad- 
hering to the King's Enemies. Now for compaſſing or agreeing to levy 
War, to apply that to be an Overt Act of compaſſing the Vice Death, 
hath been always complained of as a Strain of the Law. 

Upon theſe Reaſons, we think this would not have been an Act of com- 
paſſing the King's Death, as laid in the Indictment ; and then if it be but 
a Queſtion, Whether it be or no? we hope you will not proceed in your 
Legiſlative, eſpecially when he is deprived of the Advantage of inſiſting 
on this at his Trial at Common Law: Witneſles are there upon their 
Oaths ; he might have had a Challenge to the Jury; he might move in 
Arreſt of Judgment. Now the Queſtion is, Whether you will pronounce 
Sentence of Death upon him for High-Treafon, upon one ſingle Act, a 
Year and a half ago, juſt after the Act of Parliament for regulating Trials 
in Caſes of High-Treafon ; and if we had had a Trial at Law, we ſhould 
have canvaſſed theſe Things, if we had Witneſſes upon their Oaths ; for 


the Pardon reached the 29th of April, they could ſwear no new Diſcourſe 
but juſt in A; and now they ſay it was in the Middle of Hay; if it 
had been before, the King's Grace would have exempted Sir John Fen- 


wic from Puniſhment ; and theſe Things we ſhould have had the Advan- 
tage of, if we had had the Liberty of a I ria). 

There's another Conſideration ; Sir Fchn Fenwick hath pleaded, and 
hath ſo pleaded to Iſſue, and Iſſue is joined, and a Penire Facic: is awar- 
ded, Now we ſubmit it to you, whether you will think fit to take it out 
of the Hands of the Common Law, when there is no extraordinary Ne- 
ceſſity? And the Conſideration we have to offer to you, if you do not caſt 
out this Bill, if we ſhould have the good Fortune, as we hope for in ano- 
ther Place, Sir hn Fenwick ſands ſtill liable, and muſt ſubmit to his 
Trial, if the King's Counſel think fit to proſecute him, and we think it 
hard to undergo your Cenſure, to be condemned in this Place; and if 
(perhaps) he be acquitted here, to undergo the like Danger in another, 
and then to be tricd in a Third: And for theſe Reaſons, we hope, you 


| will reject this Bill. 
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1. Seri. Genld, May it pleaſe you, Mr. Speaker, I have hearkened to 
. — — Gentlemen Robe objend, bad could not be aware of all they 
have ſaid: They have enlarged upon ſeveral Topicks ; I ſhall recollect 
them as well as | Brng and anſwer them in the Method they have taken. 
I never did think, that the Parliament would take 3 out of the ordi- 
nary Courſe of Juſtice, nor attaint any of Treaſon, unleſs in Cafes extra- 
ordinary ; and theſe Gentlemen have agreed, That in Caſes extraordinary 
they have done it. I hey likewiſe have agreed, and Sir Bartholomew Shower 
has told you, That there are ſome Treaſons, by the Statute of 25 Edw. 
III. reſerved by that Act, to be declared by Parliament. Sir Thomas Powis 
ſays, This is taken out of the ordinary Courſe of Juſtice : So ſays Sir 
Bartholomew Shower ; ſays he, Here is an Indictment before you, the Party 
bath pleaded Not Guilty ; and they ſay he may be tried in the ordinary 
Courſe of the Law ; and therefore they look upon it as improper to bring 
it here. 

The Gentlemen are miſtaken very much, to think that 1 did ſay, That 
the Examination that I ſaid was Evidence here, would be allowed below. 
If I had thought fo, I ſhould have thought at the ſame Time, this Houſe 
would not have meddled with it: But I do diſagree with them in this; and 
take it, That where a Caſe is extraordinary, you will come and meddle 
with the Matter. Here is an abominable "Treaſon, that is agreed on all 
Hands. Here is Plot upon Plot ; here hath bcen a Plot now to take away 
the King's Evidence ; there was two Witneſles in the Beginning, and 'tis 
very plain that one of them is not here; for that here was a Proclamation 
produced, and I did look upon that Matter as taken for granted, That 
Goodman was withdrawn, and for that Matter they may be caſily ſatisfied. 
They ſay, we have not proved the Suggeſtions of the Bill; but we think 
we have: For firſt of all, Captain Porter hath here ſworn it expreſly ; it is 
not a T hing of looſe, bare Talking, but he hath proved a deliberate and 
formed Conſpiracy ; he hath proved, that it was actually agreed upon a 
firſt, and at a ſecond Time; and that Charneck was ſent in order to the 
Execution of it: And what was it for? It was plainly to depoſe the King. 
He tells you, for that Purpoſe they had deſired 8000 Foot, 1000 Horte, 
and 1c00 Dragoons from the French King; and theſe Gentlemen agreed 
to join them. Now, can there be a greater Evidence of depoſing the 
King, and conſequently of imagining his Death? *Tis an Evidence of 
the —— of the Death of the King, as well as of the Rebellion ; 
it being lo in the neceſſary Conſequence of it. Now, I think he hath fully 
proved that. Then we offer to you, how far you will allow of this Exami- 
nation: Why ? Becauſe upon a ſecond Contrirance here is a Witneſs 
withdrawn; and can we give you greater Evidence of that than we have 
given? We have proved that there was Tampering, let the Thing run as 
tar as it will. Captain Porter was dealt with, had 300 Guineas in Hand, 
and 300 more he was to have remitted to him; and was to have 3ool. a 
Year, whereof Sir John Fenwick was to pay one. It does follow after, 
that he is withdrawn : We muſt leave it to this honourable Houſe, what 
Conſtruction you will make of that; Whether here is not a ſecond Plot? 

Now this Matter is brought before this honourable Houſe, we have 
ou ſo far in it, as to produce Goodman's Examination that was taken be- 


ore a Juſtice of Peace: We have ſhewed you the Evidence that he hath - 


given upon a former Trial ; and now he is gone, ſure Nobody but muſt 
juſtly infer, tis by Sir Jobn Fenwick's Means: So that here the» have taken 
away the Evidence that is neceſſary in the ordinary Courſe of Proceedings. 
In ſuch an extraordinary Caſe I think it hath been uſual for the Parlia- 
ment to interpoſe : Therefore, what they pretended, under Favour, that 
this ſhould not be Evidence, is all taken off. For now we are in Parlia- 
ment, you Will make uſe of ſuch Informations as can give you any Light 
into the Matter, and may obviate and cure the Diſtemper that is upon us ; 
and you are Judges of your own Methods, and how far Sir John Fenwick 
hath been concerned upon the Inſtances we have given you, that is in your 
Judgments. As for what Sir Thomas Powis tells you; ſays he, This Power 
hath not been executed by Parliaments very frequently, but it hath gene- 
rally been done where Perſons are withdrawn from Juſtice, and can't be 
come at in the ordinary Courſe. Why, we are in the like Caſe ; if ſo be we 
c:n't come at Juſtige in the ordinary Courſe, and that by our Evidence 
having bcen — with, and drawn away; then, Sir, under Favour, 
by their own Arguments, 'tis proper to come before this honourable 
Heuſe ; ſo that notwithſtanding what hath been ſaid, we do think we have 
given you Evidence. 

And as for what they ſaid, That we have not given any Account that 
Sir Jahn Fenwick, by giving Aſſurance of his Confeſſion, had protracted 
his Trial ; for that 1 hid apply myſelf, That Mr. Vern might give you 
an Account of it : So that upon the whole Matter, we muſt leave it to 
your Conſideration, and hope we have given you good Satisfaction, that 
there hath been a great Flot againſt the Government ; and there was no 
Evidence of any other Matter before the Judges, and they allowed it to 
be High-Treaſon. Here is the ſame Evidence, only we have not one of 
them diva vece. 

Mr. Serj. Level. Mr. Speaker, I ſhall not trouble you nor the Houſe very 
long ; but I humbly hope, with a little Pains, to fatisfy the Houſe, 
that moſt that hath been ſaid on the other Side is not much to the Purpoſe. 
dir, I will conſider, with the Leaye of this Houſe, what the Common 
Law was before 25 Edw. III. and how the Law does now ſtand ; and 
draw ſome Conſequences from thence, and the Neceſſity of this Caſe, 
The Statute of 25 Edw. III. I mult obſerve it, is not an enacting Law, 
It is only a Law declaratory ; for all thoſe particular Inſtances of Treaſons 
that are mentioned there, were T reaſons before that Law was made; and 
ſo, by the Preamble of it, plainly appears: But the Judges had a greater 

iberty upon conſtructive Treaſon, and upon accumulative Treaſons; 
ind that was left too much at the Diſcretion and Liberty of the Judges 
below, and the executive Power of the Law. Then that Statute comes 
and reſtrains the Judges in that Point; and ſays, That they ſhall not give 

udgment in any Cafes of Treaſon, but only in theſe Caſes particularly 
mentioned there : And that Statute ſays, That if any other Matter which 
ſhall be thought Treaſon ſhould come before them, they ſhall not proceed 
to Judgment, but acquaint the King in Parliament with it. I only make 
ule of it, to prove how T reaſons ſtood before that Act, and how it comes 
to be altered from the Common Law: And I am ſure it is not to be denied, 
dut vg one Witneſs was ſufficient at the Common Law: But then comes 
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1 Edw. VI. c. 12. and that, for the Security of the Subject, does ordain» 
That in Caſes of High- Treaſon there ſhall be two Witneſies of the Fact : 
But that Statute does not alter, but was made for the Security of the Sub- 
je& in point of Proof. But in that Statute of 1 Zdw. VI. c. 12; that does 
provide there ſhall be two Witneſſes in Cafes of High- Treaſon, there is 
an Exception of Treaſon for counterfeiting and forging of the Coin; and 
that is the Reaſon that the Law is taken. now, that though there muſt be 
two Witneſſes in the Caſes of other T reaſons, yet in the Caſe of Coining 
there needs but one. The Offence or Crime is never the greater, becauſe 
there are to be two Witneſſes to prove it. In this Cale that is here before 
you, we come to deſire your Help, becauſe one of the Witneſſes is by Art 
and fraudulent Means withdrawn : Does that purge tae Crime at all, or 
leflen it? No Man will ſay the Crime is leſs, but it does prevent a regular 
Trial before the Courts below; and that is the Reaſon why we did come 
here; and we hope this Defect ſhall be ſupplied by a ſpecial Law. But, 
ſay they, tis very hard a Law ſhould be made ex p fats to take away a 
Man's Life. It would be very hard, if the Caſe was as they have ſtated 
it, to make a Crime -x p facto that was not ſo before: But 1 do not take 
it to be hard for a Law to be made to repeal another, to make a Matter 
triable that was not triable before. 

Suppoſe a Law ſhould be made, That all Treaſons from and after ſuch 
a Time, ſuppoſe from a I ime before the Fact is here ſuppoſed to be com- 
mitted, as May was twelve Months, ſhould be triable as at the Common 
Law; no doubt the Parliament may repeal a Law in Part, or in all. No 
Man can ſay but Sir J-bn Fentvick might be tried at the Common Law 
by one Witneſs, before the Statute of 1 Edw. VI. So that J do obſerve, 
and humbly ſubmit it to you, That this Law, by the Act, is not changed 
as to the Crime ; the Crime is as it was before, it is only changed as to 
the Number of Witneiles. The Inſtances that have been obſerved on 
the other Side, with humble Submiſſion, I think, do not reach our Caſe. 
We do not inſiſt that there are two legal Witneſſes; we do confeſs the 
Information that hath been read is not a legal Proof; but this Houſe, in 
their legiſlative Capacity, is not to be confined to the Evidence that a 
Jury muſt have below. This Houſe may take what Ways and Methods 
they pleaſe to ſatisfy themſelves. Say they, Here is the Life of a Gentle- 
man that is concerned. I know all good Men will be tender of the Life 
of a Man ; but here is the Life of the King, and the Safety of the King- 
dom, the Peace and Safety of us all, that is concerned in the ſame Cale ; 
and let them put theſe Things into the Balance, and conſider which 
ought to weigh moſt. 

You have a Record before you, of the Conviction of Peter Cook, who 
was indicted by the ſame Witneſs. 

A learned Gentleman, that is of Counſel for the Priſoner at the Bar, 
did make the ſame Objections as are made now, at the Ol/d-Bailey (it 
may be, there are ſome other Particulars now) ; and after all the Debates 

Arguments that could be uſed at that Time, it was unanimouſly re- 
ſolved, 'That the Crime was High- Treaſon : And if it was High-Treaſon 
in Peter Cock, tis no leſs in dir John Fenwick, who was preſent at the 
ſame Time, and engaged in the ſame Buſineſs ; For wliat was a Crime in 
one, was the ſame in both. 

I think *cis too diminutive an Expreſſion, to ſay, This was nothing but 
a little Twittle-"I'wattle, They did there meet upon a ſolemn Conſulta- 
tion; and not only once, but they did meet a ſecond Time; and what was 
it todo? It was to invite a foreign Power to invade this Land, and to 
make War with the King and Kingdom ; and they did promiſe and fo- 
lemnly engage to aſſiſt them with armed Forces; and it was proved, That 
they did agree with Charnock to go into France; and Charnoct was not wil- 
ling to go the firſt Time he was deſired, till he found they were ſtaunch and 
ſteady in their Reſolutions ; and upon a ſecond Meeting they were all 
found ſo, and then he would go: I think that is an Overt- Act of Treaſon, 
if there be any. And when he came back, he ſaid, he had been in France, 
and brought an Anſwer to the Meflage he went about: This is all now 
laid before you. But, ſay they, this is an extraordinary Cale : I do agree 
it; but becauſe it is an extraordinary Caſe, and for the Safety of the King 
and Kingdom, it is fit there ſhould be an extraordinary Remedy, 

They aſk, What Miſchief it would be if this Gentleman ſhould be left 
to the ordinary Courſe of Law ? It hath been the Wiſdom of all Ages 
to make = Law, to puniſh ſuch as by their Artifice would evade the Law. 
Here is this Gentleman, as we ſay, guilty of High-Treaſon; but that we 


| ſubmit to you. 


This Gentleman was in the Proſecutian of the Law, and might have 
been tried in the regular Way, and had the Witneſſes upon their Oaths ; 
(the Grand Jury have found Billa Vera upon their Oaths) but we muſt 
appeal to a worthy Member of the Houſe (who b:cauſe he was a Member 
we did not call upon him) to give you an Account how he did delay and 
protract his Trial ; and now they know he can't be tried at all, they pre- 
tend he is willing to be tried : And becauſe he can't be tried, they would 
have it as an Argument that he ſhould not be puniſhed by any other 
Means. 

Sir, If ſo notorious a Crime as this is, ſhould be committed againſt the 
Rody of a Nation, 5 unpuniſhed, either in the common Courſe, or 
by ſome extraordinary Methods, the Nation would be in a doubtful and 
dangerous Caſe. 

hen this Houſe hath paſſed their Judgments in this Matter, it will 
go to another Place, where it will have another Examination; and it will 
have that regular Conſideration that all other Acts have. We are in an 
extraordinary Caſe, and do think, That this extraordinary Caſe does de- 
ſerve an extraordinary Puniſhment, 

Sir Barth. Shower. 1 beg Pardon but for one Word : No Man does ab- 
hor ſuch Conſults more than myſelf ; but I do not think, that Diſcourſes 
are ſuch an Overt-Act of High-Treaſon, as deſerves tae Puniſhment of 
Death. | 


Sir John Fenwick and the Counſel withirew. And being withdrawn, 
Admiral Ruſſel. I think this may be a proper Time to aſk 


Queſtions : If fo, I think myſelf enough concerned to trou- Meaning Fen- 
ble you with one or two. I think, in the Paper that hath price "hal * 
been read, I am mentioned twice. Theſe are the Queſtions ; 

N ; I defire 
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1 deſire to have aſked, What Proof he hath of this? Whether ever 
he faw ——? And, what Proof he has that I ſent Captain Lloyd 
«ver, and that 1 gave him a Liſt of the Ships? And that I ſaid, we 
could not fit out thirty Ships in May? And whether or no, fince this Re- 
volution, he hath had any Converſation with me? | 

Colonel Grawford, W hat that honourable Perſon ſays, calls me up; my 
Name is mentioned in Sir ahn Femwick's Paper; I defire you would a 
him, Why he mentioned me in his Paper, as he hath done? And that 

ou would require him to make Proof of what he ſays in relation to me. 

Colonel Godfrey. I defire ſome Queſtions may be aſked him in relation 
to a noble Lord, my Lord Marlborotgh : If he be guilty, I would have 
it known, and I would as willingly have it known if he be innocent, as 
I believe it will ſo appear. I would have him aſked, Whether, ſince the 
Beginning of .this War, or from the Time of this King's 3 Sir 
22 Fenwick did ever ſpeak to him, in publick or private? Or ever did write 
to him, or receive any Meſſage by Word of Mouth, or Letter, from my 
Lord Marlborough ? He ſays, That ſome dervice he had promiſed King 
James, inclined him to promiſe him his Pardon: I would know what that 
Service was? And in relation to his ſending Lloyd into France, Whether 
he can, by any Body elſe, make that appear ? ; 

Colonel Crawford. "That Gentleman hath put me in mind of one ſhort 
Queſtion ; Whether ever he converſed or fpake with me in his Life ? 

Mr. Bridges. Whether Sir John Fenwick hath any Body but himſelf to 
ſupport the Hearſay he hath given an Account of ? And I defire a Queſtion 
may be aſked him on behalf of the Duke of Shrewſbury ; What Proof he 
has that the Duke of Shrew/bury came into the Office of Secretary uf State 
again, by the Operation and Conſent of King James? 

Mr. — I defire a Queſtion may be aſked previous to that, be- 
cauſe 'tis ſo in Time; How he knows that noble Lord was in Treaty 
with King James, before he went out of the Secretary's Office, when 
he firſt came there ? 

Colonel Granvil. I defire he may be aſked, What Proof he can give, 
that my Lord Bath was to betray Plymouth into the Hands of King James, 
or the King of France; and whatever elle my Father is accuſed of in | 
that Paper? 

Mr. Harley. I humbly propoſe it to you for the Method of your Pro- 
ceedings, ſince you take this Method, Whether it will fave you Time 
for you to look upon that. Paper, and aſk him as to the ſeveral Parts of 
it, what Proof he can make of it. ; 

Mr. Howe. 1 do not oppoſe Sir 2 Femwick's being 

A Vote made examined to this Paper; but it might have been more to 

a little before, our Credit, if you had examined him before your Vote: 

AL But here are a great many Gentlemen riſe, to aſk a Man 

to that which he docs not pretend to any Proof of. The 

belt Way for ſaving your Time is, I conceive, to have 

the ſeveral Parts of the Paper that does concern theſe Gentlemen read to 

him : and to aſk him upon what Grounds he gave the King that Infor- 
mation. This will lead him into all that he knows of the Matter. 

Mr. Boſcawen. I am not againſt the Queſtion that is propoſed laſt; 
but you may aſk him that at laſt. But there is a noble Lord that is re- | 
flected on in that Paper, and that is my Lord Godelphin; I deſire you 
would pleaſe to aſk the ſame Queſtions as to him. 

Lord C:ningsby. I did intend to take care of my Lord Godolphin; there 
is a hard Reflection upon that noble Perſan ; but under favour, you muſt, 
{ think, let him know you have ſuch a Paper; and then aſk him in ge- 
neral, What Proof he has to the Particulars of that Paper? And then 
you will do Injuſtice to nobody. 

Mr. Norris. "There have been ſeveral Queſtions moved by ſeveral worthy 
Members ; and, I think, the Queſtions ought to be aſked : But, I think, 
there is one previous Queſtion to all theſe; and that is, when you tel] 
him that you have ſuch a Paper, I think the firſt Queſtion ſhould be, Whe- 
ther ever he delivered thoſe Papers to the King? | 

Sir R. Delaval. I find I am named in that Paper that Sir John Fenwick 
hath given; I deſire that Part that relates to me may be read to him; and 
that he may give a Reaſon why he hath ſaid ſo of me and Mr. Klligrew. 

Lord Malen. There is another mentioned, and that is Commiſlary 
Crawford; I deſire he may be aſked, What Proot he hath, that he gave | 
Mr. —— a Liſt of the Army ? | 

Mr. Chanc. of the Exchequer. JI can't blame Gentlemen for aſking 
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Queſtions that concern them or their Friends: Some are for reading of it 
to him, I am againſt that: But yet I would have you to enquire into this 
Paper. And being you intended to do it, it might have been as well en- 
quired into before Mr. Dighton came laſt to him. I think you may put 
yourſelf into an eaſy Method, and avoid all leading Queſtions ; and afk him 
upon every Name in that Paper, as you come to it, What he knows of 
that Gentleman? And aſk him no other Queſtion. 

Mr. Smith. J was ſtanding up to the ſame Purpoſe : I would not have 
you to put Words into his Mouth, nor let him know by any Queſtion 
what Anſwer he is to make. | : 

Ar. Spcaker. Gentlemen, I am willing to do you any Service I can : 
but here are long Informations, and I nevcr read them, nor know the Con- 
tents of them, but as they were read at the Table. 

Myr. Att. Gen. I think the Method lately propoſed will ſave you a great 
deal of Time, and is proper for the Diſcovery of the Truth ; that you will 
name the Perſons to him in order as they are in the Paper, and aſk him in 
general, What he knows of thoſe Perſons? But when you call him in, I 
am not for aſking him to the particular Things he hath ſaid againſt them 
in that Paper; becauſe that Paper, though it is under his own Hand, is 
not his own ; and if he knew it then, he knows it ſtill. 

Colonel Mordaunt. I won't pretend to propoſe any Thing, only for 
the ſhortning of your Time : If after vou have informed him there is ſuch 
a Paper, that you ſhould aſk him, Wh-ilir he will own it ? And then, 
What Sort of Proof he will bring ro prove it ? You will find he will 
either tell you, he will adv:ſe with Counſel, or wheiher he will give any 
Anſwer at «II. | 

Lord Cutts. J have only one Queſſion to be aſk'd Sir 7: Fenwick ; 
*tis not a Queltion that relates to any Perſon named i. at Paper, I thin! 
there is no one Perſon that he hath named, but [> eau out known or be- 
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lieved to be in the Intereſt of this Government; and none but what are 
in ſome Poſt of Truſt, and Employment in it. Then, I thiok it highly ne- 
ceflary to know, How it comes to paſs that he hath had ſo much Conver- 
ſation with Perſons of that Character, and none with thoſe People that 
he bath been ſeen daily to converſe with? And if he hath, Why he hath 
not diſcovered them, as he hath done the reſt ? | 
Mr. Speaker. Is it your Pleaſure I inform him we have the Informations? 
Mr. Palmer. If 1 am not miſtaken, when you firſt called Sir John 
Fenwick before you, he referred himſelf to what he had informed the King; 
and referred himſelf to that Paper, as often as you aſked him any Queſ- 
tions. And if you aſk him. general Queſtions, I preſume he will give you 
the ſame Anſwer : Therefore, I think, it may be proper to aſk him, W he- 
ther this is the Paper that he delivered in, or not? Of otherwiſe, I doubt. 
he will tell you, He knows nothing but what is in that Paper. Now, if 
he refers to that Paper, you may ask him, if he knows it again, if it be 
ſhewed to him? 1 

Mr. Sloane. What this Gentleman has ſaid, has partly interrupted wha: 
] was going to offer; but as to what he ſays, That when he was here be- 
fore, he referred to his Confeſſion delivered in to the King; we did not 
tell him we knew of that : But he put it further, 'That he was not bound 
to accuſe himſelf, and that what he ſaid might be given in Evidence 
againſt him; and ſo far he was in the Right: For if he knew of any Bod 
that was concerned in a Conſpiracy againſt the Government, that was Mil. 
priſion of Treaſon at leaſt in him. I don't queſtion but it was a very miſ- 
chievous Contrivance ; but if he ſhould confeſs it, without ſome Aſſurance 
of being indemnified, he proves himſelf to be guilty of it. 

Ar. VLice- Chamberlain. You are now upon the Method of your Proceed- 
ings. There is great Suſpicion whether this Paper be Sir ohm Fenwick's 


| own or no. If you wjl}-tell Sir John Fenwick, that in the Paper in your 


Hand he hath laid TMings to the Charge of Perſons of Truſt, whom. this 
Houſe hath a good Opinion of; and that this Houſe defires to know, What 
Ground he hath for it? If he does not think fit to give you an Account of 
it, there is an End of your Enquiry. 

Mr. James Montague. The Houſe ſeems to agree, that they will have 
Sir Jahn Fenwick tent for in: I ſuppoſe. you will not have the Counſel, 
nor dollicitor by; and when he withdraws, I deſire he may be kept pri- 
vate from his Counſel and Sollicitor. | 

Lord Cutts. By Sir John Fenwick's Behaviour, when he firſt appeared at 
the Bar, and by what he ſaid then, I believe Sir Jahn Fenwick did tell you 
to this Senſe, That he had Aſſurance from a noble Perſon, that what he 
then ſaid, ſhould not riſe againſt him in Judgment; and I think he was 
told, If he dealt ingenuouſly, he might expect Favour, or to that Effect. 
I do, for the ſaving of Time, mention it to you, to conſider how far the 
Houſe may give him Security, that what he here ſays ſhall not riſe up in 
Judgment againſt him ; and that if he dealt ingenuouſly he might expect 
ſome Favour from this Houſe. 

Mr. Harley, You are upon the niceſt Thing, in its Nature, that poſ- 
ſibly can come before you. I think befo:e you call him in, it ought to 
be underſtood that the Queſtions be very plain. 

Mr. Manley. I think you have been well moved from the other Side, That 
we ſhould not read this Paper to Sir Fobn Fenwick : And I am of that Opi- 
nion from this Conſideration, beſides what hath been mentioned: We are 
here in a Judici-] Capacity as well as a Legiſlative ; and this Paper I take 
to be an Examination made upon Sir Fohn Fenwick ; and as my Memory 
ſerves me, ſome Things he ſpeaks of as Matters of Fact, which he does 
poſitively aſſert; which being contained in the ſame Paper with other 
Matters of Hearſay, if you ſhould read that Paper to him, and ask him a 


| Queſtion, Whether that be his Paper? That, I doubt will be con- 


trary to the Rules of Law: For it will be asking, Whether this Infor- 
mation againſt himſelf be true or falſe? And I think it does not become 
the Dignity and Honour of this great Aſſembly, to ask him any Queſtions 
that may make him accuſe himſelf. 

Mr. Vernon. I would obſerve to you, that he has not conſidered theſe 
two Papers : The firſt of theſe Papers I think the Bill refers to, and that 
is under * Fenwick's Hand; and there he does charge nothing at all 
upon himſelf, but it is an Accuſation upon the Perſons named. In the firſt 
Paper he does ſay, There was a ſelect Number to manage the Affairs of 
King James, and —--- was ſent over, but they are not named; and af- 
terwards he went about to explain it in the ſecond ; and the Bill referring 
only to the firſt, I ſuppoſe you will confine yourſelves only to the firſt Paper. 

Ar. Chancellor of the Exchequer. 1 would think of tome Way to recon- 
cile theſe Things you are going upon : For though Gentlemen are in the 
Right to preſs for theſe Queſtions, yet I do not think it the Buſineſs before 
you. Therefore I think you ſhould acquaint Sir John Fenwick, that this 
baper hath been prefented to you, which this Houſe hath thought falſe 
and ſcandalous : But before he goes away, this Houſe has a Mind to hear 
what he would ſay to it; and let him ſay what he would upon that, 
then you would not lead him by any Queſtion. The firſt Peiſou 
that is named 1 have a great Reſpect for, and am as willing he ſhould 
be vindicated as any. The firſt Queſtion that you afk him is, What he 
knows of my Lord Gode{phin? But that you ſhould literally aſk him 
Queſtions, as the Paper ftates it, I don't think it proper for this Aſ- 
ſembly to aſk; for there are Facts beyond the Act of Indemnity, many of 
them. After you have done with the Paper, 1 have ſome Queſtions to aſt 
him: I take thefe Matters to be falle ; but I ſhall have ſome Queſtions 
to aſk him which I believe will prove true. 

Mr. Bridges. Before you call in Sir hn Fenwick, I would offer one 
Thing to your Conſideration ; I think that Paper you are upon is writien 
with dir 7ehn Fenwick's own Hand. Why may it not be fit ſor you to 
ask Sir John Fenwick, if that be his Hand ? 

Members. No, no. 5 

Mr. Speaker. Is it your Pieaſure that Sir John Fenwick be called in? 
[Thich Bueſticn being put, it paſſed in the Afrrmative. And he was brought 

lin without his Counſe!.)} 

Mr. Speaker. Sir Jabn Fenwick, this Houſe does underſtand, that you 


| have given in Informations againſt ſeveral Perſons of great Quality, that hav? 
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whit you know in relation to thoſe Perſons. I am commanded in the firſt 
Place bo aſk you, What you know of my Lord Godolphin, in relation to 
this Matter ? | arri 

Sie John Fenwick. I am under a double Proſecutlon for my Pife: 1 
know not but what I ſay may turn to my own Prejudice: I hope the Hotiſe 
will not think it an Obſtinacy in me; and ſince this Houſe have done me 
the Favour to hear me by my Counſel, I hope they will pleaſe to couſi- 
der what they have ſaid. | Ks 

Mr. Speaker. No doubt the Houſe will conſider what you have ſaid by 

ur Counſel, that is, in reference to your own Defence ; but they do ex- 
pect from you, as I told you before, That you do deal candidly with them 
in what you know of this Matter. 

Sir Fobn Fenwick. Sir, I am under Proſecution for my Life : and, I hope, 
the Houſe will pleaſe to conſider, That I know not what Inconvenienc 
may come upon me by it; and I hope, the Houſe will excuſe me, for I 
do it not out of Obſtinacy, but for my own Perſervation. 

Ar. Speaker. You would do well to adviſe yourſelf well in this Matter; 
tis of great Concernment; the Favour of this Houſe, if you deſerve it, may 
be of great kindneſs to you. I have only in Command to tell you, what 
the Houſe expect, and you are to conſider how to anſwer it. 

Sir Fobn 4 I hope the Houſe will not put me upon any thing 
that will hurt myſelf: I ſhould be 7orry to incur the Difpleaſure of this 
Houſe, but I hope they will conſider my Condition; and I am ſure the 

ultice and Honour of the Houſe is ſuch, That they will not preſs any 

lan to do any Thing that may hurt himſelf, 

Ar. Speaker. Sir, if you pleaſe to withdraw. 


[ Accordingly Sir John Fenwick withdrew. ] 


Lord Cutts. I would humbly propoſe ſomething to you to ſave your Time, 
and remove this Inconveniency. The Houſe have heard what Sir John 
Fenwick ſays; I can't but ſay, that in Matters of Blood we can't be too 
tender; but that I would propoſe to you, if this Houſe approve of it, is 
this: Suppoſe you wave the whole Matter to the laſt Moment of paſſing 

our Bill, and then I ſhall have ſomething more to ſay to you in the 
latter. 

Mr. Clerk. Now [ think it may be very proper for you to proceed in your 


- 


legiſlative Capacity. I am glad the Houſe have taken ſo much Pains in the | 


Examination of the Matter; and it is no ſmall Satisfaction to me, That 
the Gentleman was brought to the Bar upon this Enquiry ; verv probable, 
another Time may induce him more to comply than he does at preſent ; 
though, if I may { peak my Opinion, there 1s little hope of the Gentle- 
man's anſwering your Expectation here: And I think the firſt thing you 
are to do now, is to read your Bill. 

Mr Pultney. One of the Allegations of the Bill is, That his Trial was 
put off upon ſeveral repeated Pretences of making a Confeſſion. The 
Counſel for the Priſoner took Notice that that Allegation was not proved : 
The Counſel for the Bill told you, they muſt refer to a worthy Member 
of this Houſe, who could prove it; the worthy Member is Mr. Vernon. 
{ ſuppoſe, before you enter into a Debate, as there will be after the ſecond 
Reading of the Bill, Gentlemen will defire to have all the Evidence. And 
I find your Order is, That Mr. Vernon do give in his Evidence while Sir 
John Fenwick is at the Bar; and therefore I humbly move, "That Sir hn 
Fenwick may be called in while Mr. Vernon gives his Evidence. 

Mr. Speaker. 1 ſuppoſe if Mr. Vernon gives Evidence, you will call in 
the Counſel. 

Members. Yes, yes. 

Atr. Speaker. Pray, then, hear the Motion that hath been made. Shall 
T put the 5 That Sir John Fenwick and the Counſel be called in, 
while Mr. Vernon does give his Evidence? 


I bich Queſtion paſſed in the Affirmative ; and Sir John Fenwick and the 
Counſel on both Sides were brought in.] 


Ar. Speaker. Gentlemen, you that are of Counſel of both Sides, the 
Houſe, before they proceed any further, was willing to hear the Teſti- 
mony of a worthy Member of this Houſe, which has not yet been given ; 
and they are willing that Sir Jahn Fenwick and you ſhould b. preſer:t while 
it is given, Mr. Vernon, will you pleaſe to acquaint the Houſe, Cc. 

Mr. Vernon. If I underſtand the Counſel for the Bill aright, that 
which they did appeal to me for, was about the protracting of Sir John 
Fentuichs Trial, and upon what Pretence it was. The Account, Sir, that 
I can give of it, is this: "That Sir chn Fenwick's Trial was put off, will 
appear beſt from the frequent Adjournments of the Seffions at the Old- 
Bailey for ſix or ſeven Weeks together. For when Sir John Fenwick was 
committed to the Tower (which was, as I take it) on the 1gth of June, there 
was, I believe, a Seffions to be held ſoon after; for, as I remember it, the 
firſt Application that Lady Mury Fenwick made for putting off Sir John 
Fenwick's Trial was upon the 3oth of June; and the Petition was, That he 
might have ſome Friends come to him to adviſe him how to make his 
Application to the King: On the zoth of June, or zbout that time, my 
Lady Mary Fenwick did firſt propoſe, That ſome Body ſhould be fent over 
from Sir ob Fenwick to the King upon ſome Matters of Importance, but 
did not declare what they were ; but only that ſhe was told there was ſuch 
Matters, and ſhe had a proper Perſon to ſend, and would acquaint the Lords 
Juſtices with the Man, if he might have Leave to go to: But afterwards 
my Lady Mary Fenwick ſaid ſhe could not provide a Perſon fo ſoon ; and, 
I think, the 2d of Fuly, ſhe came and offered to go herlelf ; and ſaid, if it 
was not as much for the King's Service, as Sir John Fenwick's Benefit, 
ſhe would not undertake the es She had leave to go, and would 
have capitulated, that the Trial ſhould be put off till ſhe returned; but the 
Lords faid, when ſhe ſhould return, would depend upon her Pleaſure; but 
they would write to the King at the ſame time, and give notice of her In- 
tention, and that the Trial ſhould not go on till they had an Anſwer of 
their own Letter. ; 

There was a Paſſage in the Tranſport-Ship going to Holland, and my 
Lady Mary Fenwick deſired to ſpeak with Sir John in private, in Order 
to her Journey; the ſame Night ſhe came back _ and ſaid, ſhe had 
conſidered of it, and ſaid, ſhe would not go; and ſeveral Reaſons ſhe gave. 
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Upon the 7th of July there was a noble Lord that was in the Commiſfion 


for. the Adminiſtration of the Government, ſaid, he had had an Appli- 
cation made td him from another noble Peer, my Lord Garlifle, who de- 
lired that he would go to Sir John Fenwick, for that he had been very 
earneſt to ſpeak with him. That noble Lord did acquaint the Lords Jul- 
tices with it, who acquieſced in what he thought fit to do in the Matter: 
He went the ſame Day to Sir John Fenwick, and the next Day the Lords 
Juſtices met again ; he then told he had been with Sir John Fenwick, and 
that Sir John Fencoict had told him, he had ſent to the King; for he did not 
allow it ſhould be otherwiſe communicated. My Lords then thought it 
was fit to ſtay for the King's Anſwer. This was the 7th of Fuly; and 
by what Accident I know not, but no manner of Account came til] the 
7th of Augit, that the Letter was received; but the 7th of Augt/? the Let- 
ter was acknowledged to be received; and the Anſwer that then came to 
it was, That the King had not received any great Satisfaction by the 
Meſſage; (I know not what it was) but that Sir Fobn Fenwick ſhould be 
tried; but withal, that noble Lord acquainted my Lords Juſtices, That 
the King was pleaſed to write to him, That what Sir 7% Ferwick had 
to ſay, ſhould be {ent him in Writing. It happened at that time, that 
the ae were upon their Circuit; and there being the King's Di- 
rec tions to receive what Sir John Fenwick had to ſay in Writing, that 
noble Lord did undertake to go again to ve bing Fenwick ; and, I ſup- 
8 he did receive ſomething from Sir John Fenwick, which he ſent to the 
ing: When the Anſwer' to that came it was in September, and that no- 
ble Lord was at the Bath; and fo it required a little time — Why then it 
appeared, That the King's Direction was, That what Sir Fohn Fenwick 
had ſent to the King, he ſhould prove it; and he ſhould likewife ſhew 
his Ingenuity in Contefling what he knew of any other Deſigns againſt 
the Government: And the 10th of September, as I take it, I was directed 
to go to Sir John Femwick, who was then in the Tower, and to acquaint 
him with this Meflage from my Lords Juſtices. Sir Jon Fenwick's An- 
{wer was, That he had no more to ſay, or ſome Words to that effect; and 
then he muſt prepare for his Defence as well as he could ; but if he could 
ſpeak with that noble Lord, he ſhould be glad to do it; but he was not 
come from the Bath, and Direction was then given for his Trial. Again, 
in the mean time, that noble Lord did come, and he did go to Sir Jahn 
Fenwick, and he brought an Account from him, That Sir Fohn Finwick 
would prove to the Ling, and make out what he had faid; and was 
ready to 2 the Lords Juſtices Satisfaction: And upon that, I was ſent 
to Sir Jobn Fenwick; I carry'd the Meſſage in Writing, which you may 
ſee when you pleaſe; and it was to aſk him, Whether he was willing to 
make out by Proof, what he had already ſaid to the King; and whether 
he was ready, in Compliance with the King's Directions, to give the Lords 
an Account of what he knew of any Deſign againſt the Government? I 
carry'd Sir John Fenwick this Meſſage, and he returned an Anſwer in 
Writing, That he was ready to make out to the King what he ſaid, and 
would acquaint the Lords with all the Matter that he had not obſerved to 
the King; (his Arraignment was then to have come on the 17th) but he 
did dictate a Paper which was brought to the Lords, which they thought 
fit to be ſent to the King; and the Trial was put off as to that time; And 
before an Anſwer from the King came, it was (| believe) the beginning of 
October: And this is the Account I have to give you. 

Mr. Speaker. Gentlemen, you conſider that this Evidence is given, with 
Relation to that part of the Bill, that ſets forth, how Sir John Fenwick had 
delay'd his Trial by Offers of Confeſſion. You have heard what the Evi- 
dence is; if you have any thing to obſerve as to that Point, you may 
ſpeak before you withdraw. 

Sir Tho. Powys. As to this Matter, I can only ſay, That in itſelf at 
leaſt, according to our Rules of Law, it is not, in any degree, Treaſon : 
What you will conitrue it to be, | can't tell. We think it is only what 
is y when Perſons are under an Accuſation ; they will put off 
their Trial as long as they can: Perhaps their Witneſſes may be out of 
the way, or ſomething elſe may be the Reaſon of it, and it does not carry 
any Crime in itſelf ; at leaſt, not of the Nature that this Bill is of, 

Sir Barth. Shower. We do think, with Submiſhon, that, conſidering 
the Nature of the Bill, and the particular Cafe of Sir 7ohn Fenwick, will 
(in ſome meaſure) anſwer this Fact: I take this fingly in itſelf, as it hath 
been obſerved, not to conſiſt with Honour; but it docs not import a Crime, 
for any Man to uſe little Inſinuations to put off his Trial. "wg ſuppole 
it was unlawful, or that which they call prevaricating: I hope it is far 
from making him guilty of High-Treaſon, which is the greateſt Crime 
this Bill deſigns to paſs Sentence for; and, I hope, you will conſider, if 
it be an Offence, 'tis ſo at Common Law; and the ſame Evidence will 
prevail to bring Sir Fohn Fenwick to condign Puniſhment by the com- 
mon Methods. And if it be no Offence, [ hope you will not by Law 
make it an Offence, ſo as to inflict the greateſt Puniſhment for this Artifice. 

Mr. Speaker. Mr. Serjeant Gould, Have you any thing to ſay ? | 

Mr. Serj. G:uid. No, Mr. Speaker. 

Mr. Speaker, "Then withdraw. 


And being withdrawn, 


Mr. Shane. J propoſe it to you, Whether, if the Paper be Evidence, 
it ſhould not be read in the Preſence of the Priſoner ? | 
Members. No, no- 


[Then the Queſtion was put for Candles; which paſſed in the Affirmative, 
and they were brought in.] 


Ordered, That the C:unſel be diſcharged any further Attendance at this time, 
Mr. Methwen. There can be no Debate previous to the reading of your 
Bill. I deſire the Order of the Day may be read. 


[ Accordingly the Order of the Day for reading of the Bill a ſecond Time, was 
read by the Clerk. ] 


[Then the Bill was read a ſecond Time by the Clerk.) 


And being afterwards opened by Mr. Speaker, and Mr. Speaker having 
expected for ſome Time, and no Member riſing up to ſpeak : 


Mr. Speaker. Shall I put you the Queſtion of Commitment? 
5 vir 
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ment *cill ſome Exception is made to the 
Exceptions as any Bill that hath been W in a great while: Tis a 
tender Subject to ſpeak of, the Pretence of the Bill being for the Preſer- 


Sir Te. Dyke, Sir, I hope you will not put the Queſtion of Conimit- 
ill; 


I am ure it is as liable to 


vation of the King,and Government: And if I thought it was really fo, I 


ſhould be heartily for it; for I think there is no Compariſon between the 
Value of the King's Life, and that of private Perſons : But that hath been 


often ſaid, but not proved; therefore, I think, I may tell you my Rea- 
ſons why J am againſt the Bill. That the Parliament hath a Power to 
make ſuch a Law, is agreed; but I think it ought not to be uſed but up- 
on extraordinary ccafions, when Great Perſons are concerned, that 


can't be otherwiſe brought to Juſtice, and when Crimes do not fall under 
. the Denomination of the Law, which is not the preſent Caſe, This 


Caſeis, That a Gentleman is charged with Treaſon ; and *tis proved but 
by one Witneſs; though the Counſel did ſay, That a Conſult to levy 
War was not Treaſon. Now either it will not be the Crime that is al- 
ledged, or it is not proved. Here you are Judges, Proſecutors, Witneſ- 
ſes and Jury: I would know in what Country it is ſo? Beſides, the Wit- 
ne ſies are produced here, and not ſworn ; and upon the whole, there is 
but one Witneſs. Sir, I am againſt the Bill, and againſt it, as being of 


dangerous Conſequence. 
Mr « Pultney. This Matter before you is of ſuch a Nature, that as a De- 


bate is riſing upon it, I hope all Gentlemen will hear one another with 


the greateſt Attention that may be. | 

he worthy Member admits you have a Power to paſs the Bill, and I 
do not find that conteſted by any body; though (with Submiſſion) the lat- 
ter Part of what he ſaid, contradicted what he admitted at firſt ; but ſince 
that is ſo much agreed, I ſhall ſay but little to it, and that is this: That 
without ſuch a Power 2s this, any Government would be imperfect, and 
would want a ſufficient Power for its own Preſerv>tion, upon extraordi- 
nary Occaſions. You have been told, this hath bcen an untrodden Path; 
but, I believe, Gentlemen are pretty well ſatisfied it hath not been ſo un- 
trodden, and many Precedents of that kind have been quoted; and the 


Counſel againſt the Bill have admitted, That there have been frequent 


Precedents. An Objection hath been made to ſome of them, That they 
were made in ill Reigns ; but I take it to be no Objection, That the Pre- 
cedent was made at one Time or anotber, fince *tis agreed, that we have 
ſuch a Power, and that that Power hath been executed. 

The chief Matter befcre you is, Whether in the preſent Caſe, there is 


efficient Ground for you to exert that Power? And upon that, give me 


leave to obſerve the Nature of the Crime of this Gentleman, and the Evi- 
dence that hath been brought to prove him guilty of that Crime. His 
Crime is High-Treaſon, the higheſt Crime in the Law: *Tis for conſpi- 
ring the Deſtruction of the King, and the Orverthrowing of the Go- 
vernment. The Overt-Adt which the Bill tells you (and which is men- 
tioncd in the F is his inviting in a French Force, in order to 
accompliſh his Deſign. If this Crime would admit of Aggravation, ſome 
other Parts of the Bill would aggravate it; but I think it will admit of 


none. The Counſel at the Bar made a Doubt, Whether or no, that 


which was laid in the Indictment did amount to a ſufficient Overt-Act 
of High-Treaſon ; and his Argument he drew from a Book that hath been 
put out by a learned Gentleman of the Houſe ; but the Gentleman could 
eaſily have anſwered himſelf ; and, I preſume, did not ſpeak his own Opi- 
nion. For that Gentleman did write a Book, called, His Majefly and Go- 
vernment vindicated : By which he endeavoured to overthrow the Argu- 
ments in the other Book of the other Gentleman, 

As to the Proof before you, you have had the Teſtimony of Mr. Por- 
ter, whoſe Evidence hath been juſtified by the ſeveral Convictions ground- 
ed upon it; and by the Confeſſion of ſeveral Gentlemen, that have own- 
ed the Fact at the very Time when they have been going out of the World : 
And there hath been no Evidence brought by the Priſoner at the Bar, that 
ſhould invalidate the Teſtimony of this Gentleman. And ſo (with Sub- 
miſſion) you have one undoubted Evidence, that does charge the Priſon- 
er with the Fact mentioned in the Bill: You have other Proof that does 
not come up within the Letter of the Law ; but you have ſtrong circum- 
ſtantial Proof, that every Gentleman will apply to his Conſc:gnce in the 
e he ſhall give in this Matter. One of the Allegations in the 

ili is, That he did, by repeated Promiſes of making a Confeſſion, from 
Time to Tims, gain a Delay of his Trial. It is a great Preſumption, 
that That was in order to a Defizn that he had of ſeducing Mr. Goodman, 
that was one of the Witneſtes; for it was obſerved to you, what Prac- 
tice there was in the Caſe, with the other Evidence, Mr. Porter. 

Sir, Gentlemen have objected the Conſequences of making a Prece- 
dent: You were very well told by a worthy Gentleman that ſpoke the 
other Day, near the Place where I am, That in the Caſe of a good Par- 
liament, 'tis not to be imavined that they will make uie of this | ron} tek 
but upon as good a Ground as you have now; and an ill Parliament, they 
will have the ſame Reaſon, for they will copy after the fame Precedents 
that have been made before, and will not ſtick at doing of it. 

Beſides, let Gentlemen conſider the Way of Arguing : I have a Power 
to do ſuch a Thing, and yet if I have ſuch a Ground as is ſufficient, I 
hall not make uſe of it: To ſay you have a Power, but ſhall not exert it, 
is as good as to ſay, you have no Power at all. 

Thee were ſome Precedcnts cited by a learned Gentleman that ſpoke 
againſt the Bill, and he particularly quoted that of my Lord Straffird 
and the Act of Parliament that repcals that Attainder, was in Part read 
to you: But, Sir, the Reafons given in that Bill of Repeal! of my Lord 


| Straffud's Attainder, are, That it was obtained in a tumultuous Manner, 


which influenced the Parliament in doing of it; and that it paſſed in the 
Houſe of Lords, when moſt of the Lords were abſent : And at laſt, the 


King, when he gave his Conſent, by Commiſſion, to the Paſling of the 


Bill, it was with great Reluctancy. *T'is certain, all theſe are Reaſons 
that are given; but there is not One that queſtions the Parliament's Pow- 
er of doing it; though upon the Trial, Gentlemen may remember there 
was a Doubt in the Law, Whether the Evidence was ſufficient. 
Sir, It hath been urged to you, of what iil Conſequence it would be, 
and how. much Injuſtice, to make a Liw io puniſh a Man cæ PH facto; 
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I but that the Parliament may declare That te be a Crime, which was uct 


| 


— — — 


{ 


| great 


ſo before, nobody doubts ; and without that, the Clauſe in the 25th of 
Edd. III. fignifies nothing 3 and I don't 2 75 it is a greater Injuſtice 
to ſupply in Point of Form, as to Matter o Evidence, when the FaQ 


| committed by the Priſoner was againſt a known Law, at the Time when 
| it was committed: And the rather, if I think that Defe& of Form in tt 


Courts below,” was occaſioned by the Priſoner. Lis a Matter of Blood, 
"tis true ; but I do not aim at this Gentleman's Life in it; but any Man 
' muſt 3 he muſt be concerned in great Matters, to bring to 8 this 
eſign; therefore, all I propoſe by it is, to get his Conſefſion, which 

in all Probability we might have had, if the other Witneſs had remained here. 
Sir, upon the whole Matter, I do think we have Power to do this: I 

| do think here is good Evidence (I ſpeak with reſpect to myſelf) to.think 
| him guilty of this Crime, I do think, if this Bill does miſcarry, there 
is the greateſt Blow that can be given to your Conſtitution. And give me 
leave to uſe this Expreſſion; I think, if this Bill miſcarry, it nor only 
turns this Plot upon you, but makes it impoſſible ever to come to the 


Depth of any other; and for theſe Reaſons, I am for committing of this 


Bill. 
Mr. Newport. Sir, I am unwilling to trouble you at any Time, but 
more eſpecially at this Time, when I am afraid I am like to ſpeak againſt 
the Opinion of the Majority of the Houſe ; for I ſee Gentlemen are in 
great haſte for the Commitment of this Bill. al 
Sir, in this Matter I look upon myſelf, as every Gentleman here; to 
be a Judge; and therefore, I will in this Caſe, as in all others, go ac- 
cording to the Dictates of my own Conſcience : I muſt be ſaved * my 
own Faith, and never will pin my Faith upon another Man's Sleeve: 
Perhaps it may be a Weakneſs in my Nature, that I am very tender in 
the Matter of Blood; but I hope Gentlemen will not be in ſo much haſte 
to commit the Bill; for De morte h minis, nulla g cunciatis longa. A Gen- 


tleman below ſaid, the other Day, it was poſſible in his own private Opi- 


nion, he might believe the Priſoner guilty; and ſome notice was taken of 
thoſe Words: But, Sir, I would put a Caſe for Argument's fake, and 
would have it taken no otherwiſe; and I would go a little farther than 
that honourable Gentleman; and ſuppoſe that I knew, of my own pri- 
vate Knowledge, that Sir John Fenwick was guilty ; yet, Sir, with humble 
Submiſſion, as a Judge, I do not think it ought to weigh one Way or 
another with me; and will give you my Reaſon for it; for as a Judge, I 
am to go according to my judicial Knowledge, and not according to my 
private Knowledge. 'Tis a Maxim, Ni refert quid notat Judex, ft non no- 


ä — 


| 
| 


| 


— ſ— — 


| 


| 


ta forma judicii; and it puts me in mind of a Caſe in Hun. 1V's Reign: 
Two Men travelled together, and one killed the other, and the Judge 
ſaw it: Afterwards that Judge went the ſame Circuit, and an innocent 
Man came to be tried before him for it; and yet the Judge, in that Caſe, 
was obliged to go according to his judicial Knowledge; all the Judge 
could do (the Man being found guilty) in that Caſe, ſays the Book, was, 
to reſpite the Judgment and Execution, and to make 18 to the 
King for the poor Man's Pardon. 

he Evidence that is produced, is firſt a living Witneſs; the next Evi- 
dence was the Confeſſion of Geodman, taken before a Juſtice of Peace; 
for that, truly I did not think Yeſterday it was a legal Evidence: I am 
ſure in a Court of Law, it would not be admitted; but the Houſe was 
pleaſed to read it, and Gentlemen, when they preſſed it, told us, Read 
it, valeat quantum valere pott. Then if you frike this Paper out of the 
Caſe, with humble Submiſſion, there is nothing left but the Teſtimony 
of Captain Porter; and fo then, in that Caſe, you have but one Witneſs. 
It would ſeem a little ſtrange, that the Commons of England, that lately 
were ſo very careful of the | 4 of the Subject, and were fo deſirous of 
paſſing a Bill, that did provide, That where there were two Species of 
Treaſon in one Indictment, and one Witneſs to one Species, and another 
Witneſs to another Species, that That ſhould not be good Evidence to 
convict a Perſon of High-Treaſon ; that they thould be attainting a Man 


| for Treaſon upon one ſingle Evidence | Surely wr will ſay, we have 


mightily changed our Opinions ſince laſt Seffions. I ſpeak not this upon 
the Account of Sir Jahn Fenwick; I know him not, though I am not a 
Stranger to his Character, and I hear that is none of the bett.; I ſpeak it 
as it may be my Caſe, or any Man's whatſoever. God knows, we live in 
an unſettled '] ime, and how ſoon a Precedent of this Nature may turn 
upon any Man whatſoever |! : 

Amongſt the great Irregularities committed in the late Reign, I thought 
that of Mr. Algernoon Sidney one of the greateſt Strains I ſaw in //e/tmun- 
ſter-Hall; for there was my Lord Hzmxward a Witneſs againſt him, and the 
next Evidence was a Book that he had wrote againſt Sir Rebert Filmere, 
which, I think, is printed ſince this Revolution, and I have it in my 
Study ; and I hope, I ſhall not be hanged for it. That was conſtrued to 
be calculated for a Treaſon that hath not been committed above two 
Months, and was the ſecond Witneſs to convict him; but that Attainder 
was reverſed, and it was fit it ſhould be ſo; for I thought ira hard Strain 
to convict him upon that Evidence. 

I am very ſorry this Bill is brought into this Houſe; nor can I imagine, 
after all that hath been ſaid by the learned Gentleman, why this Man was 
not tried when there were two poſitive Witneſſes againſt him. All the 
Reaſon this Gentleman has told you, is, That he promiſed to make an inge- 
nuous Confeſſion: But any Man might have eaſily ſeen through this Con- 
feſſion, That it was only an Artifice to abuſe the King's beit Friends; 
nay, the rather, when this Gentleman's Brother had ſerved this very Go- 
vernment, but two or three Years ago, the ſame Trick. We know my 
Lord Pre/ton was attainted of High- I reaſon, and then he muſt do ſome- 
thing for his Pardon; and he made an ingenuous Con ſeſſion, as he called it, 


| whereby he accuſed moſt of the Great Men; and when he had a Pardon, 


tho' his Confeſſion was under his own Hand, and delivered to the King, 
he denied every Word of it; and what he told, was to fave his own Life. 
My Neighbour cited you ſeveral Precedents; I have looked into a great 
mauy of them. they are mentioned in Ru/hworth's Cu. lections, in the great Ar- 
gument that Mr. St. John made for pafling the Bill againſt my Lord Straf- 
ford; and as to thoſe Precedents, all I can ſay is, I could not have come 


up to them, if I had lived in thoſe Times. The laſt Precedeat was of 2 
Cook 
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| Pray Sir, is this the preſent Caſe ? Hath not Sir Fobn F:mwick been heard 
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Cook that put Poiſon into the Pot of the Biſhop 6 Rocheſter : And what 
did they do? They did enact, that he ſhould be boiled alive. I have a | 
at Honour for the preſent Biſhop ; but if it had happened in his Fa- 
mily, I ſhould hardly have conſented to the like. Fudicandum eft Legibus, 
won Exemplis. I ſhould be glad this Gentleman might ſuffer his due Pu- 
niſhment ; but I am not, by any Means, ſatisfied in the N of this Bill: 
And as to what Gentlemen 0 is the Reaſon why this Man was not tried, 
decauſe it was thought he would have made an ingenuous Confeffion : Sir, 
if they have made any Miſtake, I will not help it by the paſſing this Bill 
of Attainder. I aſk your Pardon for troubling you ſo long: I am Nn 
in this Matter, and ought to deliver my Opinion. I hope no Man doubts 
but I am as zealous for this Government as any Man whatſoever ; but let 
what will come of it, I can't give my Vote for paſſing of this Bill. 
| Mr. Sol Gen. This is a Bill for Attainting Sir 12 Fenwick of High- 
Treaſon: Tis the greateſt Crime we know in the Law; and, I think, the 
reateſt Crime known in a Government. It is much greater than Mur- 

r, or any Thing elſe; becauſe it ſubverts the Government, and the 
Law whereby thefe Crimes are puniſhed ; and Perſons ſhould be deterred 
from committing theſe Crimes. 

It hath been made a Queſtion by the Gentlemen at the Bar (I think 
Two of them), Whether this Matter that Sir Fohn Fenwick is indicted 
and accuſed of, is High-Treafon or not? I muſt confeſs I heard ſome- 
thing of it without Doors ; and that they would make it out, That it he 
was guilty of the Matter charged, it was not High-Treaſon. I thought 
it ſomewhat a bold Matter, but did not think they would have uncertaken 
it in this Place, though they might have pretended ſome Flaw in the In- 
dictment: But it ſeems they have the Authority of a good Lawyer in it; 
and they have quoted one learned Author, as they pleaſe to call him, tho' 
I take that for a great Compliment : I believe they un, mean myſelf ; and 
they have done me ſome Honour ; for they ſay, my Lord Chief Juſtice 
Hales was of the ſame Opinion ; and then ſaid ſomething of Dyer. Now 
he hath read ſomething at large out of that Author he ſpeaks of, and chal- 
lenges any one to ſhew any Opinion, "That ever a Conſpiracy to levy 


ive a Challenge on the other Side, That he would ſhew me any Opinion 
fore that Time, or ſince, That a Deſign to depoſe the King is not High- 
Treaſon within that Statute. The Author that he ſpeaks of ſays that 
expreſly in the Matter of my Lord Ruſſel, and tells you particularly; and 
in The Government indicated, which was only an Anſwer as to the Proſe- 
cution of my Lord Ruſſel, there are ſeveral Caſes cited, That a Deſign to 


depoſe the King was High-T reaſon, and agreed to by that very Perſon ; and 


it always was agreed to be High-Treaſon. Then take the State of this 


ſome Perſons to view the Guards (it was ſaid, in order to ſeize the King); * to acquit the Priſoner, or convict him. 


this was Evidence againſt my Lord Ruſſel, for a Conſpiracy to levy War: 


But it was ſaid, That this was not ſo much a Conſpiracy to levy War this Crime for which he ſtands accuſed. I do think this Dt 


— 


| 


War was High-Treaſon within the Statute of 25 Edw. III. Now, I would | have been convicted, and then get a Pardon for him ; for a Pardon will not 


f 


| 
| 


Caſe, and that of my Lord Rufel : The great Matter was, That he ſent | then every Gentleman in this Houſe may make uſe of his private Know- 


upon a Bill of Attainder for High-Tteaſon: 
| 


of Precedent. Then it hath been ſaid, This would not be good before 


hs, 


bim; ſo that I fay, he hath been tried fairer than any Man ever was in 
Parliament, be it upon Bill or upon Impeachment, that is, as to the Matter 


the Judges. I muſt confeſs it; but the Evidence Captain Por ler pave 
of his own Knowledge of Sir John Fenwick, every Body will agree is what 
the Law will allow. But he is but a ſingle Witneſs, and you ought not 
to proceed upon the Evidence of a ſingle Witneſs. Let us ſee how the 
Law ſtands upon the whole Matter: You have made an Act of Parlia- 
ment laſt Seſſions, and I own the Law was before that, That there ſhould 
be two Witneſſes in Caſe of Treaſon ; but all that goes no farther than 
to Trials in the King's-Bench, and Commiſtions of Oyer and Terminer, 
and ep e And if you look upon thoſe Acts, 'tis very plain; 
for they refer moſtly unto the Judges, what they ſhall do in ſuch and ſuch 
Caſes: But then you will ſee what is the Reafon of making thoſe Rules; 
I think there was good Reaſon that you ſhould not put chat Power in Per- 
ſons below, that you have in er : You give them Rules to proceed 
by, and they are to keep up ſtrictly to them; you may act by other Rules. 
"Tis one | hing when I command my Servant to do ſuch a Thing, and 
another Thing when I a& myſelf. And there is a Difference when a Ju- 
dicature is by few, and when 'tis by many; the Law puts a greater Con- 
fidence in many than ina few. The ordinary Trial is by twelve Jurors ; 
but if it be a Matter of an high Nature, as an Attaint, then it ſhall be by 
Twenty-four ; and you do prefer a greater Number in every Thing to a 
few. Tis ſaid, Though a Judge do think in his Conſcience a Perſon 
Naas. yet he ought not to make uſe of that private Knowledge; and a 
-aſe was quoted out of Hen. IV. But I think that Judge might have be- 
haved himſelf ſomething better than he did ; and ſure I am, now he would 
be blamed. I do not ſay, that a Judge upon his private Knowledge ought 
to Judge he ought not; but if a Judge upon the Bench knows any Thing 
whereby the Priſoner might be acquitted or convicted (notgeneral] y known) 
then I do ſay, he 1 55 to be called from the Place where he ſate, and go 
to the Bar and give Evidence of his Knowledge; and ſo the Judge in Ilen. 
IV.'s Time ought to have done, and not ts have ſuffered the Priſoner to 


always do the Buſineſs; for there may be a Forfeiture that the King's Par- 
don doth not reſtore. But though we act as Judges here, do we act onl 

as Judges ? [ thought we were as well Triers of the Fact as Judges. There 
is this Difference between the Judicature of I/-e/tminſter- Hall and this 
Court: They are to judge upon a Fact found by a Jury; but we act both 
the Part of a Jury in trying, and alſo of Judges in judging what the Fact 
amounts to: So that if a Juryman may make uſe of his private Knowled 

to acquit a Priſoner, as (I think) Nobody doubts but 'tis his Duty to do, 


confeſs, for my Part, I am ſatisfied, that Sir Fohn Fenwick is guilty of 


is High- 


againſt the King, as againſt the Guards. But this is of a quite different Treaſon; I think there is no Danger of a Precedent in this Caſe. if you 
- Captain Porter hath given you an Account of it (and I think convict him, being convinced upon the Evidence you have heard, that he 


Good mans Examination is to the ſame Purpoſe), That they met in Leaden- 


hall-Street, and conſulted how to bring og Fn back again; and the | at the 

end Charnock over to King | Purpoſe given in Evidence, 
| every Man that is of that Opinion ought to be for the Bill. 
; of thoſe that think he is guilty, and therefore 


only Method they could think of, was to 
2 that he might prevail with the French King to ſend them 10,000 

en, and they would meet him here with 2000 Horſe : And for what Pur- 
poſe was this? It was to bring back King James again. I would be glad 
to hear if thoſe Gentlemen that were at the Bar, or any Body elſe, could 
ſay this was any Thing elſe but a Deſign to depoſe King William: And 
they can't ſhew me one Lawyer's Opinion, but that deſigning to depoſe 
the King, was ever called imagining the Death of the King, within the 
Statute of 25 Edi. III. The firſt Reſolution of this Matter was pretty 
early; I think it was Hen. IV th's Time, and that was pretending Richard 
II. was alive, and that he was the lawful King: So that the |} atk is 
Treaſon, as it is charged in the Indictment. 

Then, as to the Precedent, That 'tis an ill Precedent : I muſt confeſs, 
I am not afraid of a Precedent of this Kind : I ſhould be glad if theſe 
Gentlemen ſhould turn back, and fee how many Attainders have been by 
AR of Parliament. But I dare ſay, there have been more Men deſtroyed 
by the irregular Judgment of a Commiſſicn of Oyer and Terminer, than by 
all the Acts of Parliament, whether legal or illegal. 

As to what they ſay of my Lord Cote, who mentions the Attainder of 
my Lord — and Sir 7. Mortimer; the Gentleman pretends to re- 
peat my Lord Coke's Words at large; but he did not deal fo well as he 
ought to do by you; for he ſhould have told you all my Lord Coke tells 
you; That Cromwell was never brought to anſwer, never permitted to ſay 
any Thing for himſelf, neither in Parliament, nor where he was. Now, 


y you ? I would be glad that Gentleman, or any Body could ſhew me, 
that any Perſon hath fo fair an Hearing before Commiſſioners of Oyer and 
Terminer, as Sir John Fenwick hath had before you. As to Sir Fohn Morti- 
mer, tis much of the ſame Nature: My Lord Coke ſays, there was a Jea- 
louſy of Sir Fohn Mortimer's pretending to the Crown; and becauſe they 
ſuſpected him, they did give out, that he ſaid, That the Earl of March was 


| 


— — 


Heir to the Crown; and if he did not, he would pretend to it himſelf, &c. 
Now, ſays my Lord Cole, this was but a bare Pretence, and nothing elſe: | 


guilty of meeting 
| Mrs, Mountjey's, for the 
he ought to be againſt the Bill; but I think, 
Jam one 
am for committing the 


is guilty : I do own, if any Gentleman think he is not 
ing's- Head in Leadenhall-Street, or at 


Bill. 

Mr. Harcourt. I can readily agree with the Gentleman that 
that High- Treaſon is the higheſt Crime in the Law; and Aa preg 
Matter of the Indictment that is mentioned in the Recital of the Act is 
undoubtedly High- Treaſon; and I am ſure he will agree with me in one 
Thing alſo, [hat the greater the Crime is that any 33 is acculcd of. 
the clearer the Proof ought to be by which he is convicted. : 

Some Gentlemen have begun their Diſcourſe in relation to the Power ; 
but ſure 'tis no Argument, becauſe | can do a Thing, therefore I will do 
it; becauſe we have Power to repeal Magna Charta, and all other ſubſe- 
quent Laws, which have been made in favour of Liſe and Liberty, and 
Property, by the ſame Conſequence we ought to do it : A better 3 
muſt be given me, before I conſent to this Bill, 

Then for the Precedents, 'tis ſaid, there have been many, and man 
have been mentioned ; and if I thought it worth while, I would 5 
many more you have not heard of. As for Precedents in general they are 
ſo far imitable as they are grounded upon true Reaſon, and agrecable to 
232 ; but I don't remember any one Precedent of this Nature for a 

erſon in Cuſtody, forthcoming, to be tried, yet to be Attainted without a 
Trial at Law, but what has been univerſally branded ; and they all ſeem 
to be Reproaches even to thoſe ill Reigns in which they were uſually made; 
and rather to be marked out as Rocks for us to avoid, than Pattcrns for 
our Imitation. 

Before I particularly mention the Fatls how they ſtand before you, I 
would beg leave to obſerve upon the general Method of your 6 
and tell you what ſtaggers me in it. . 4:4 

I have often heard this called a Trial, and that we are t . 
Gentleman that ſpoke laſt gave us another Title, Ke told wb, te 3 8 
Jury alſo. I know no Trial for Treaſon but what is confirmed by Shona 
Clarta, per Judicium Parium, by a Jury, which is every Engliſhman's 


He ſpeaks 25 if he did not ever think him guilty of thoſe Words, and ſays, | Birth-right, and is always eſteemed one of our Carling Privileges ; or per 


having indicted him, they not being able to proceed that Way, they made - 
it good by Act of Parliament, and he was condemned: So that what my 
Lord Coke complains of, is, That theſe Perſons fo condemned were never 
heard; and if this be the Truth of the Matter, theſe Precedents (with | 
Submiſſion) have no Affinity with yours. But I believe this may be ſaid 
in this Cafe, Sir 7h Fenwick hath been heard, and that more than ever 
any one in Parliament was before, in a capital Matter. 

As to the Caſe of my Lord Stirafford, he had Counſel aſſigned him to 
ſtand by and hear, but not to prompt him. If there aroſe any Point of 
Law, he was to propoſe the Matter to the Lords, and the Counſel was to 
aſſiſt him by their Direction. And in the Caſe here before you, you | 


have allowed Sir Fohn Fenwick Counſel, not only to aſſiſt him in point of 
yo but to affiſt him in point of Fact too. They have made Anſwer for 
OL. V. 


Legem Terre, which includes Impeachments in Parliament ; but if it be 
a Trial, *tis a pretty ſtrange one, where the Perſon that ſtands u pon his 
Trial hath a Chance to be hanged, but none to be ſaved. I can't toll 
under what Character to conſider ourſelves, Whether we are Judges or Jury- 
men : I never heard of a Judge, I am ſure not of a Juryman, befor: — 
he was always upon his Oath : I never heard yet of a Judge, but had 
Power to examine Witneſſes upon Oath, to come to a clear Sight and 
Knowledge of the Fact: I never heard of a Judge, but if a Priſoner 


came before him, the Priſoner was always told, he ſtood upon his Deliver- 


| ance, and had not only a Power to condemn the Guilty, but to ſave the In- 
nocent, Have we this Power? 


be called fo) it may ſo happen, 
the innocenteſt 


O 


Suppoſe upon ſuch a Trial as this (if it muſt 
ö that a Perſon that comes before us, ſhould be 
an in the World ; what Judgment is it that we can give, 


for 
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for ſo much as ſuch a Perſon hath made his Innoceney fully appear ? Is 
the Speaker, by his Warrant, to ſend him back again to Newgate? You 
can't diſpoſe of him otherwiſe, though you were {ſatisfied of his Innocen- 
cy : But in ſuch a Caſe, the Party muſt undergo a double Trial, which 
is contrary to all the Rules I have heard of. If I am a Judge in the Caſe, 
I beg leave to tell you, for my own Juſtification only, what a Definition 
T bave met with of of Jo... Diſcretion : 32 Lord Chief - Juſtice Coke 
ſays, tis Aſcernere per Legem; ang by that Diſcretion I beg leave to con- 
ſider this Caſe: If Judges make the Law their Rule, they can never err; 
but if the uncertain, arbitrary Dictates of their on Fancies, which my 
Lord Coke calls the crooked Gord of Diſcretion, be the Rules they go by, 
endleſs Errors muſt be the Effect of ſuch Judgments. 

As to this particular Caſe, I did expect from the Gentleman that ſpoke 


laſt, that he would have told you there was a plain Evidence, why you 


ſhould go on to the Paſſing of this Bill; but inſtead of that, I am 
rized to hear a Thing mentioned, That in Parliamentary Proceedings a 
Man may be hanged by one Witneſs ; certainly that is not to be taken 
for granted. ; 
As to this particular Caſe, I would take Captain Porter as upon his 
Oath, for Suppoſition : You have one Witneſs againſt Sir John Fenwick 
of High-Treaſon; and, with your leave, I deſire to examine what you 
have more in this Caſe, | 
Yeſterday you voted a Paper to be read, Goodman's Narrative or Exa- 
mination ; tis a different Caſe now you have it before you to determine 
upon. Yeſterday the Queſtion was only for hearing ; but Gentlemen now 


conſider how far they ought to believe it, and the other Evidence we 


heard. And firſt, there is ſome Evidence that Clancy tampered with Per- 
ter, and gave him a Sum of 300/. and ſo they would infer, becauſe Por- 
ter was tampered with to be gone, therefore Goodman was. It was told us 
further (and Idefire ] my be informed if I am miſtaken), That Clancy ſaid, 
he came from Sir John Fenwick ; and afterwards my Lady Mary Fenwick 
faid, ſhe would make ood what Clancy had faid ; and from theſe Arguments 
they preſume, that Sir John Fenwick knew of it. Give me leave to tell 
ou a Rule I never heard contradicted, That Preſumption is to be made 
in favour of Life; but to preſume a Man guilty becauſe Porter was tam- 
red with by another, becauſe he ſaid it was b 7 Long Fenwick's Or- 
Kd, ſhall we preſume Sir Fohn Fenwick did it? Is Hear-ſay to be Evi- 
dence? Or is a Man to be had to the Gallows upon Preſumption ? How 
often, and with how much Reaſon have we heard Exclamations againſt 
Judgments upon Preſumptions, Innuendoes, conſtructive and accumula- 
tive Treaſon ? Cc. , : 

Gentlemen, there is ſome further Evidence, and that is, of what was 
fworn at Ces Trial; and ſome Gentlemen thought fit to have the Re- 
cord read, and an Examination of what was ſworn there, I can never go 
ſo far as to think it reaſonable, That what Evidence hath been given in 

ene Caſe ſhould affect another Man; but all this is to be anſwer'd, by 
calling it Parliamentary Proceedings. We doubt tis no Evidence in the 
Courts below, but they are mentioned with ſome kind of Diſdain, as very 

inconſiderable. In this Caſe, I beg leave to ſay this in their Vindication, 
That whatever the Rules in Weftminfler- Hall are, tis not therefore Rea- 

- fon beczule 'tis a Rule; but becauſe 'tis Reaſon, and Reaſon approved of 
by long Experience, therefore 'tis a Rule; and if they make their Rules 
for that Cauſe, I hope that is a Cauſe why we ſhould imitate them: But 
I would not have thoſe Rules thought Matters of Form, but Subſtance, 
or more properly Part of the Law itſelf. TE 

Upon the whole Matter; if no Gentleman will give us a Reaſon why 
this is Evidence, but one Witneſs, and that not upon Oath; and if we 
are to come to our Parliamentary Diſcretion to ſupply that Defect, the 
Want of the other, tis a Diſcretion I will diſclaim all the Days of my 
Life. And I hope you will reject the Bill. 

Lord Cutts. If, Sir, the Gentleman that ſpake laſt had been ſpeaking 
to Maſiminſter-Hall, 1 ſhould think that he had ſhewed a great deal of 
Reaſon, and ſpoke with a great deal of Judgment; but ſince I think you 
are here upon a quite different Foot; I ſhall not follow him (becauſe | 
will not unneceflarily detain you) to anſwer every Particular. 

remember, when the Counſel for the Priſoner firſt ſpake, they took 
notice to you, That Precedents were procreative, and one begat another, 
and they are apt to multiply ; therefore I do think, 'tis of the higheſt Mo- 
ment to you, what Precedent you make 'To-night: And if any Gentle- 
man can be ſatisfied, That the Precedent of paſſing this Bill, will be of 
worſe Conſequence than the Precedent of not paſſing it, I ſhall humbly 
ſubmit. I do think, Sir, the Matter before you is of the higheſt Impor- 
tance; and I muſt confeſs, 'tis with a great deal of Satisfaction to my- 
ſelf, that I do ſee Gentlemen ſeem to apply themſelves with a great deal 
of Seriouſneſs to this Debate. Sir, I ſhall not pretend to make a parti- 
cular Anſwer to what the Counſel for the Priſoner did ſay; as to the Pre- 
cedents of Acts of Parliament, I think this Anſwer is ſutficient at preſent 
for that, That if we have no Precedent we are under a Neceſſity, of making 
one. It is told us, That of all the Precedents none will juſtify us in this 
Proceeding; but at the ſame Time it muſt be conſidered, That we are in 
a Caſe, the like to which never yet happened in England. 

The firſt Thing 1 ſhall apply myſelf to, is the Juriſdiction of Parlia- 
ments; and truly, I think, it will be very neceſſary to fay a little upon 
that. I have heard none call this Power in queſtion, the Thing ſpeaks 
itſelf; 'tis the Legiſlative Power, and the a of the Word tells 
you what it is: Tis a Power that can make Laws, and aboliſh them; a 
Power that is ſuperiour to all other Powers whatſoever, and we are Part 
of that Legiſlative Power; and therefore I ſhail ſay no more to that, it 
being a Matter agreed, That we have a Power to proceed in this Mat- 
ter. Now I will take leave to obſerve ſomething as to the particular Caſe 

Ou. 

derholgh. a Gentleman that ſpoke ſome Time ſince, did ſpeak to you of 
the Nature of the Crime; yet, with Submiſſion, I think there remains 
ſomething to be added to what he ſaid. The Contpiracy of which Sir 

n Fenwick to me appears guilty, is not only againſt the Life of the 
King, not only to depoſe the King, not only a Conſpiracy to raiſe a Re- 
bellion, but at the ſame Time to contrive an Invaſion from France, and 
bring in a foreign Power. I know not what better Expreſſion to tell my 
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Thoughts in, than by uſing a Term which Phyſicians uſe in ſome deſpe- 
rate Caſes; they tell you, there is a Complication of Diſtempers ; and 1 
think this is a Complication of Treaſons: This is the higheſt Crime, and 
it is attended with all the aggravating Circumſtances this Crime can ad- 


| 


| 
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mit of. Now, in giving our Opinion, and paſſing our Judgment upon 
this Matter, I think there are two Conſiderations ought to guide us: 


There is a Conhderation we owe to the Priſoner that is brought before 


us; and another Conſideration which we owe to the common Security. 


As to the Firſt of theſe, it being a Matter of Blood, wherein the Life of 


an Engliſhman, the Life of a Man of his Quality and Figure is at take, 
we ought to proceed with all the Calmneſs that is poſſible ; and I do agree, 
if there was nothing but Preſumption, that ought to be in favour of Life. 
But pray let us conſider how this Matter ſtands : Let me deſire thoſe Gen- 
tlemen that are of Opinion we ought to have ſo much Tenderneſs for the 
Priſoner, to lay before them another Scene, and Sort of Conſide ration, 
at the fame Time, I do conſider the Hardſhip (if I may uſe that Expreſ- 
ſion) of paſſing this Sentence; I do conſider what a Condition we had 
been in, if the Contrivance that was laid had taken Effect; that is the 
weightieſt Part of the Matter before you: And tho' it was diſappointed 
then, I know not how far off tis at preſent; this ought really to weigh 
with you. And I hope I may take leave, upon this e to obſerve 
to you, what one of the wiſeſt and beſt of the Romans ſaid upon an Occa- 
hon of this Nature: he tells you, That a Man that would conſider his 
Duty aright, muſt confider the Matter in all its Parts and Circumitances ; 
and when that is done, muſt act adequate, as well to the Community, as 
to himſelf and his Neighbour. I would apply that to the preſent Caſe ; 
and would deſire thoſe Gentlemen that expreſs ſo much Tenderneſs in this 
Caſe, to have ſome for the Government, and themſelves. 

It was told you, That the Priſoner before you does not ſt.nd convicted 
of any Crime : It was told you at the Bar, That the moit we ought to 
pretend to, is no further than to leave him in the Condition we found 
him: I think, with Submiſſion, the Priſoner ſtands Convicted of High- 
Treaſon, with the higheſt Conviction upon Earth, and that is, the ge- 
neral Conſent of all Mankind ; forT wiil be bold to ſay, I do verily be- 
lieve, that there is not one Gentleman within theſe Walls, nor that walks 
the Streets, not a living Soul, that doubts of his Crime. But, Sir, I 
would put this Matter yet further; I am not only ſatisfied in my own 
Conſcience and Reaſon, of the Juſtice of your Proceedings, which ought 
indeed to be the Foundation of every Man's Opinion; but J am ſatisfied, 
that in this Way, there is no Hardſhip impoſed upon Sir Jaun Fenwick, 
if he will be his own Friend: For I doubt not, upon what hath paſted in 
this Proceeding, that before Things are brought to the aſt Extremity, if 
Sir Jobn Fenwick be his own Friend, if he be ſo much a Penitent and 
Friend to the Government, and to Poſterity, to tell Fruth, and leave 
off his Diſſembling, and be plain; I doubt not but he will find Favour, 
Now, Sir, I would beg leave only to anſwer one or two Objections ; for 
ſome Things that have been ſaid againſt the Paſling of this Bill, I do not 
think material. | 

One Odjection that ſeems to me to carry the greateſt Appearance of 
Weight, was made by one of the Counſel for the Priſoner : He faid, It 
would look ſtrange in after Ages, that the ſame Parliament ſhould paſs 
the Bill for regulating of Trials in Treaſon, and this Bill of Actainder. 
Sir, I defire you will pleaſe to obſerve how this Matter ſtands; and in the 
firſt Place, as previous to that, I take leave to oblerve a le Things: 
"Tis a Propoſition generally agreed to, and not to be denied, that That 
which is deſigned for the Preſervation of any Creature, ought not to be 
made uſe of to their Deſtruction. Now this Treaſon- Bill was deſigned 
for your Preſervation, to ſkreen you againſt the Danger of arbitrary Pow- 
er, and the Malice of Falſe Witnefies; and this Bill of Artainder is 
brought to ſkreen both you and the Government from your Enemies, both 
abroad and at home. And I think the Ireaſon-Bill is no Objection up- 
on theſe Conſiderations : Beſides, the Treaſon-Bill was only made to be 
a Rule to infcriour Courts, The learned Gentleman that ſpake laſt, told 
you, The Rules of J/:Aminſter- Hall were not Rules, becauſe they were 
obſerved there, but becauſe they were grounged upon Reaſon, Why, dir, 
in anſwer to that, Iwill only take leave to tell him, that That which is 
Reaſon in Neſlminſter-Hall, does not carry the ſame Weight here. I 
think that Matter was ſo well explained by the learned Gentleman at the 
Bar, that there need nothing be 2dded to it. He told you very well, *Tis 
one Thing what I truſt to do by my Servant, and another Thing what I 
do by myſelf. It is very obvious to any Man's Underſtanding, if this 
Power were lodged in the Judges, what Uſe they might mak» of rhis un- 
limited Power; but no Gentleman can miſtruſt any | hing that {hall be 
done by this Houle, 

Another Objection that was made by the Counſel for the Priſoner, was; 
ſays he, This is Evidence, or it is no Evidence; if it be Evidence, then, 
ſays he, Why do you not try him at Law? If it be no Evidence, Why 
do you admit it here? Now, Sir, with Submiſſion, this carries the Face 
and Form of an Argument; but if you take it to pieces, | think there is 
no convincing Weight in it: For, Sir, the Reaſon why this Matter 
comes before you, is, becauſe by the Abſence of one of the Witnefles, ac- 
cording to the formal Part of the Law, Sir n Fenwick will be acquit- 
ted; but it is 22 agreed, that the Conſequence of ſo great a Crime 
going unpuniſhed, may be dangerous to your Poſterity. This Bill of at- 
tainder is brought into the Houſe, that you may ſupply that Want of 
Form, you being convinced of the Sony of his Crime. 

Another Objection made by the Counſel at the Bar, was as to Captain 
Porter, whom he reflected upon; ſays he, ſhall a Man that hath owned 
himſelf guilty of ſuch a Villainy as the Murder of the King, of a ſudden 
have ſuch Credit as to ſway with you? I would take leave upon this Oc 
caſion, to repeat to you what my Lord Chief- Juſtice upon the Bench did 
obſerve at Charnock's Trial: This ſame Thing was urged and preſſed home 
by Cbarnact; and my Lord Chiet- juſtice was pleaſed to take notice, That 
it conſiſted with the Wiſdom and Juſtice of all States and Governments 
to allow of ſuch Evidence, becauſe without it they could never come to 
the Knowledge of any Treaſon or Conſpiracy : For he added, Whom will 
you have an Account of theſe Things trom, but the Actors of them? 

And therefore, when they are penitent, and willing to attone 2 their 

rime, 
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but L think tis incumbent upon every G 


ind, we ought not only to rece; ve, but encourage them. 
1 — the Government would be in, if you did not paſs 


- this Bill, was urged; it was anſwered, But what Danger will you and 


rity run in not paſſing of it? Ithink the Matter appears fo plain 
— pears you, that wha all the other Parts of the Queſtion are 
fed over, I ſhould think it a Reflection upon the Houſe, to enter upon 
a particular Anſwer to it. I had not ſaid what I have ſaid, that I think 
any Part deciſive, but to clear myſelf to the World for the Opinion I am 
going to give; and perhaps what I have ſaid, may give occaſion to ſome 
others to ſay ſomething that may be much more to the purpoſe ; but for 
the Reaſons I have given, I am for the Bill. 
Mr. Sloane. Sir, U as little care for meddling in Matters of Blood, as 
any Man, and ſhould be glad to avoid giving my Opinion in this Caſe; 
entleman that hath the Honour to 
fit here, in Point of Truſt ; I think tis his Duty to them whom he repre- 
ſents, to the King and Kingdom in general, to give his Opinion when he 
is clear and ſatisfied in it; and if I was in the leaſt diſſatisfied, I ſhould 
venture the Diſpleaſure of the Houſe to abſent; but upon the whole Caſc, 
and the Proof that hath been given, I am very clear that Sir John Fen- 
wick is guilty of this Treaſon that he is accuſed of; and that it is Treaſon 
without any ſtrain, and well warranted by Precedents. 
I would firſt take notice of what is ſaid to your Juriſdiction in general; 
I remember it was faid this was an Incroachment upon Magna Charta; 
for by that, no Perſon is to be tried for his Life, but by the Judgment of 
his Peers. "Thoſe Gentlemen that have made that Objection, have intirely 
forgot the other part, which is the next Sentence; Nec ſuper 1b1mus, nec 
ſuper eum mittimus, niſi per regulare Judicium parium ſuorum vel per Legem 
erre. What do they make that to be? *Tis true, in the ordinary Cou rſe 


of Juſtice, Perſons muſt be tried, a Commoner by a Commoner, and a 


Peer by a Peer; but there are ſeveral forts of Trials and Laws in the 
Land : And when you come to conſider what is meant by per Legem Terre, 

ou have the Commons Lex Terre; you have the Statute Law, and Lex 
Leci, the Laws of particular Manors : And there are ſeveral forts of Trials 
betides that by Jury; there are Trials by Battle: The Defendant in Caſe 
of Appeal may try it by Battle, and he that is killed loſes the Cauſe. 
IJ hen there is a Law above all theſe Laws, and that is the Law of Varlia- 
ment, which my Lord Coke calls Lex Parliamenti, and Lex Parliamentaria 
in another Place, which he ſays is, ab omnibus inquirenda, but a paucis 
nota; and tis not fit it ſhould be known how far they can go (and fo tis in 
Chancery), and that is a Law that is unlimited, and that is one of the Laws 
ſaved by Magna Charta. I ſay, therefore, that without any Incroach- 
ment upon Magna Charta, or any Law whatſoever, you enter regularly 
upon his Trial. 

I would anſwer another Thing that was ſaid againſt a Trial in Parlia- 
ment; and I muſt confeſs, I did wonder to hear it from that Honourable 
ancient Member, I hat if he was to be tried, he ſhould rather chuſe to be 
tried in //Ve/tmin/ter-Hall, Why, Sir, before I ſhould have given fo ſudden 
a judgment as that, I would have conſidered what my Cafe was: If I had 
had ſuch a Caſe as Count Coningſmark, . a bad Cauſe and a great deal of 
Money, I would rather be tried there; or if I could be tried as Sir George 
WWakeman was; but if I had a good Cauſe, and would uſe no Corruption, 
inftcad of twelve Men that might be corrupted, I had rather be tried by 
four or five hundred Gentlemen that are bevond it. You ſee how Trials 
went below, the Trial of my Lady Liſſe, that could neither ſee nor hear 
and there came a Perſon to her Houle that was proved to be in Monmouth's 
Rebellion, and the was burned for it. 

Then as to the Caſe before you, I would offer my Reaſons why I be- 
lieve this Gentleman to be guilty ; here is Capt. Porter, he hith poſitively 
ſworn, that he had another Mecting at Mrs. Afountjoy's, and there they 
did conſult, and agree to ſend Charnoct over to France; and Charnock was 
directed to go with a Meſſage to invite a foreign Power over here. Now 
the Ny wc is, Whether he is to be believed? And I would go upon the 
ſame Reaſons for believing a Witneſs, as they do in I/:Aminfter-H-ll ; 
and will go as far along with thoſe Gentlemen, as to the Credibility of a 
Witneſs : But if he be to be credited in Nefminſter-Hlall, why is he not 
ſo here? And therefore, if they had brought any Teſtimony againſt his 
Credit, as made him guilty of Perjury, or Forgery, it had been an Ob- 
jection againſt his Teſtimony; but it was ſo far from that, That they did 
not offer to prove one Word of that; but what was ſaid was ſaid from the 

Counſel, and that is to go for no Evidence. The Counſel did indeed al- 
ledge againſt his Credit ſeveral Things, but did not prove any; and if they 
nid, they would not have taken away his Teſtimony in I//tminſter- Hall; 
That is, that he was concerned in the late intended Aſſaſſination, and Trea- 
fon: This was the ſame Objection that was made below; and they brought 
Witneſles to prove that and ſome other Things, but they did not weigh 
any Thing; for if it ſhould be an Objectio that he was in the Con- 
ſpiracy, then you can have no Evidence of any Villainy, for they will 
never truſt honeſt Men with it. Therefore I do take it, that Porter ſtands 
before you as a very credible good Witneſs, without any Imputation what- 
ſocver. Then, Sir, ſay they, he is not upon his Oath ; that is an Ob- 
jectiom to your Juriſdiction, and though they ſay they own your Juriſdiction 
yet when they ſay ſo, they ſpeak againſt your Juriſdiction ; and by the ſame 
Reaſon you can go upon no [mpeachment whatſoever; for you can in no | 
Cafe give an Oath. Then, Sir, they tell you, he is but one Witneſs, and | 
that tis in the Caſe of Treaſon, and there ought to be two Witneſſes; and 
there fore thoꝰ you have Juriſdiction to do any Thing whatſoever, yet you 
have no Juriſdiction to go upon this Cauſe. Now, Sir, becauſe this 
teems to be the moſt formidable Objection that is inſiſted on againſt the 
Proceedings in this Caſe, I beg your leave that I may fully anſwer it. 

And taking it to be true, that the Fact is proved by one Witneſs, I 
conceive we may proceed in this Cauſe, though they can't in //fminſter- 
Hall; and I do take it, that there is a great deal of difference between one 
and the other; and I do not take your Proceedings upon this Bill, being 

tacre is but one Witneſs; to be any Strain, but what you may extend the 


upon a Bill of Attainder for High-Treaſon. 
| Crime, by doing ell the Service they can to the State, and Juſtice to 
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beg you to conſider what the Law originally was as to Treaſon, and how 
it came to be altered. Before the Statute of 25 Ed. III. it was certain 
what was Treaſon, and what was not; then the Statute came and reduced 
it, that as to all inferior Courts, theſe are your Treaſons, and no other 
ſhall be adjudged ſo; but the Parliament reſerved to themſelves a Power, 
that if any Caſe ſhould happen like them, they were to determine it them- 
{lves So, Sir, that at that Time, and after that Pime, one Witneſs 
was good in Cafe of "Treaſon ; as now *tis at this Day for Robbery, Fe- 
lony, or any other Fact but Treaſon. And till 1 Zdw. VI. one Witneſs 
was good in all 'T reaſons : Then comes two Statutes in Ed. VI's Time, 
and the firſt takes notice, That ſince the 25 Ed. III. by ſeveral Statutes 
Treaſons had been made which were unſeaſonable, and therefore repecals 
them, and makes ſeveral new T'reaſons: Then comes a Proviſo at the end 
of it; Provided always, that no Perſon whatſoever, after the Firſt of Fe- 
bruary then next coming, ſhall be indicted, arraigned, condemned or con - 
victed for any Offence of Treaton, Oc. unleſs the Offender be accuſed 
by two ſufficient and lawful Witnelles, or ſhall willingly, without Vio- 
lence, confeſs the ſame. Now that Proviſo relates only to the T reaſons 
particularly mentioned in that Statute. Then comes the next Statute 5 
Ed. VI. and purſues the ſame Words: But now this did not mean any 
Facts whatſoever that were left to the Judgment of the Parliament, be- 
cauſe theſe Facts were not within their Cognizance, They are not parlia- 
mentary Words; indicted, arraigned, convicted, but only uſed by the 
Court below. Why, Sir, if it be ſo that one Witneſs is ſufficient, here 
you have not only one credible Witneſs, but he is propt up extremely 
well by collateral Circuinſtances; and though I do not allow that below 
they can proceed upon one Witneſs with pregnant Circumſtances ; yet for 
the Reaſons given, conſalering he this Evidence is propt up, I think it 
is {uſhcient before you: For there was another Witneſs againſt him, and 
it hath been proved what that Witneſs could have ſaid if he was here ; and 
'tis plain that Men have died upon the ſame Teſtimony. I muſt confeſs, 
when I was for reading of Goodman's Examination, &c, I was not for 
reading them as concluſive Evidence, nor dol think them ſo in any ſort, 
either the Conviction of Cost, or Gozdman's Examination before a Juſtice 
of Peace; but it is a ſtronger Evidence in this Caſe than any other, be- 
cauſe the Witneſs is not dead, nor is he withdrawn by the means of any 
Body but the Pritoner, or his Friends; which, as I take it, appears upon 
the Evidence: and if fo, I think it comes to the Caſe, That if any one 
gets my Deede, if he will not produce them, they ſhall be preſumed to be 
what J ſay they are. I muſt confeſs, the Atting of his Wife or any Agent 
might not be 3 if it appeared they did it officiouſly without his 
Knowledge; but being Clancy ſaid he came from Sir John Femw'ch, and 
it was for Sir John Fercvicts Advantage, I will belicve it was by his Pri- 
vity : And for mytelf, { think it no virain, if in this Cafe we take him to 
be a good Second to Captain Porter, though it ought not to be admitted 
in I ejtminſter- Hall, 

Then tis ſaid, That you have no Juriſdiction to proceed by Attainder 
in this Cale, where the Perton does appear, and he is in the Hands of the 
Law, and ready to take his I rial : | quoted you an Inſtance the other Day, 
12 Car. i]. where they attainted Perſons that were dead, without cxamin— 
ing one Witneſs; and I have viewed all the Books ſince, and there's no- 
thing appears, but the Bu cd red to be brought in, one Reading, and 
another, and forat Petitions for making of Savings: There is one Rank 
of People that were dead; a ſecond Rank, which, as you were told from 
the Bar, were the F ing's Judges: ſome of which, it is true, were tried 
by the Law : But how? Not by the Direction of the Parliament: It was 
beforc they came into the Hands of the Parliament ; and the Parliament 
takes notice they had been tried. There was another Sort that was never 
tried, but abſented; and though they might have come into the Hands of 
the Law and been Out-law'd, the Parliament took cognizance of them, 
and attainted them of Treaſon, Sir, I do take notice, that there was 
a fourt!; Sort of People convicted at that Time (for if we were confined to 
the Rules of /7*/tmin/ter- Hall, no doubt we could not give a leſſer Judg- 
ment than that for Treaſon) ; there were the Lord Mounſon, Sir John 
D' Anvers, and others; and the Statute recites, that they were concerned 
in the Murder of the King; yet in regard ſo many had actually ſuffered, 
they did not give them the Judgment of Treaſon, but to forfeit their 
Eſtates, Cc. 

This is to ſhew you the Juriſdiction the Parliament have over Offences 
and how they can alleviate the Puniſhment according to the Circumſtances 
as they appear before them; therefore I think this is a plain Proof that 
we have a Juriſdiction to go on with the Bill; and at the ſame Time, I 
ſay this, I would put it out of the Caſe, whether the Priſoner be a little 
Man or a great Man, that is now in Judgment before us; and I would. 
put it out of the Caſe, what a good T hing his Diſcovery would be; I do 
not think that a good Argument; neither do I think it any Argument if 
this Man eſcape, what Danger we ſhall be in: But | do give my Judg- 
ment from the Argument of his Guilt, and our Juriſdiction. 

Mr. Pelham. vir, the learned Gentleman that ſpake laſt, ſeemed ſo 
very clear in his Opinion, when he began to ſpeak, that I was in hopes he 
would have given me and every Body Satisfaction in this great Point, ef 
pecially when he began with Magna Charta, which ſays, That every Man 

ſhall be tried by his Pecrs, or by the Law of the Land : I do take it to be 
Part of the Law of the Land, that no Man ſhould be condemned for Trea- 
ſon without two Witneſſes; but after that he did Jay his Finger upon the 
Sore, he told you, the great Objection was, That the Courts of ei- 
minſter-Hall are fo govern'd and ty'd down, that they can't paſs any Sen— 
tence for Treaſon, but upon two Witnefles ; and he told you, they ought 
to bety'd io: Indeed he did ſay we were not ty'd ſo: But I own to you, he 
did not give me any fatisfactory Reaſon why he ſhould not be ty'd ſo. Tis 
ſaid, we are not ty'd, and 'tis impoſſible we ſhould, for no Act can tie the 
Legiſlative Power; and ſeveral Gentlemen have ſaid, That thouch 
there are ſcveral Statutes that declare there ſhall be two Witneſles in Catcs 
of Treaſon, yet they do ſay, that in Caſe of Attainder by Parliament, one 
Witneſs may be ſufficient. Why may it not be thought, that theſe Acts 


Legiſlative to, without going beyond what hath been done, I therefore extend to the Legiſlative, as well as the Statutes of Edt. III. by which it 
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is preſumed, That the Parliament may proceed upon one Witneſs? And I 
tally it, That there being no ſuch Hint, tis a Preſumption that the Le* 
Terre does crave an Obſervation of it by the legiſlative Power. 
I did preſume Yeſterday to tell you, That Mr. Algernoon Sidney did 
ſtand upon it as his natural Right, that they could not proceed againſt 
him, there being but one Witneſs : I did not bring his Caſe as parallel to 
this, or think that his Authority ſhould influence you ; but he was a 
Man that had that Love to Liberty, and the Good of his Country, that 
he would not have ſaid ſo, even to ſave his Life, if he had thought it in- 
conſiſtent with either of them: But | have looked upon his Trial ſince, 
and there he does declare, That the being condemned by two Witneſſes, 
is the Law of God, and the Law of Man z the juſt Law that is obſerved 
by all Men, and in all Places; 'tis certain he reached even by theſe 
Words, the Power of Parliament: When I do ſay Power, I do not mean, 
but that when ſuch a Law is paſſed, all are bound by it; but in ſome 


do but what is juſt and agreeable to the Truſt repoſed in you. 

The Gentleman ſays, he thinks it a ſtrange Opinion of him that ſaid, He 
had rather be try'd by a Jury than the Houſe of Commons : Indeed, if 
he could be ſure of ſuch a Houſe of Commons as this, he might retract 
ommons, 
which hath not made me extremely fond of that Trial. I have fat here 
when ſix or ſeven Noblemen have — declared Enemies to the Kingdom 
without any Evidence at all, and the Reaſon was ſomewhat like what it is 
now. The Power of Parliaments was brought in as an Argument then ; 
and it was ſaid, it was only in order to an Impeachment, but no Impeach- 
ment followed ; yet theſe Noblemen went with that Brand in their Fore- 
heads; and if any Diſturbance had been, they had been expoſed to the 
Fury of the People: And though we are ſure of this Houſe of Com- 
mons, and may be of all in this Reign, yet I know not how Facts may 
ariſe, and what Parliaments we may have ; and upon that Account I am 
very unwilling a Precedent ſhould be made, at leaſt contrary to the Uſage 
in all manner of Courts whatſoever, 

Sir Thomas Littleton. Sir, I ſhall not trouble you long in this Debate, that 
hath taken up ſo much of your Time already, in the Conſideration of 
ſome Matters we have been upon ; though I did think your Time not 
very regularly ſpent, till this Occaſion offered itſelf : I hope, therefore, 
now it will take up leſs of your Time. I fee the great Matter that was 
inſiſted on before, is inſiſted upon ſtill; and I do think we may ſay it 
among ourſelves, though we would not let the Counſel, That we ace ty'd 
up in this Caſe by the Rules of Meſtminſter-Hall; but I believe if that 
was the Caſe, and the Queſtion was no otherwiſe, than, Whether or no we 
are ty'd up by the Rules of Veſiminſter-Hall? I believe it would receive 
a Determination, that we are not bound up to thoſe Rules. 

But I will take leave to tell you what I think is proper for us to ground 
our Judgment on : I think the great Reaſon, even of thoſe who are againſt 
the Precedent, why they did admit Sir John Fenwick to have Counſel, and 
to examine Witneſſes, if he had any, and to croſs-examine the Witneſſes, 
and why they were willing to hear Evidence on both Sides in the Nature 
of a Trial; the great Reaton was, becauſe that in a Caſe of ſo great 
Conſequence as this is, they would have the beſt Information they could 
obtain, Why did they defire to be informed, but that afterwards they 


their private Opinion, Whether he was guilty or no? 'T hey ſay, we are 
not to give our Judgment upon our private Opinion; I always will. (It 
was not long ago we were not to have our Religion upon our private Opi- 
nion neither :) And when I am juſtified in that, I will * it. Whe- 
ther this be ſtrictly legal Evidence, I do not lay ſo much Weight upon it, 
as whether it hath ſatisfied my Conſcience; and I believe there is not a 
Man in the Houſe but is ſo (upon what he hath heard), and doth believe 
that Sir John Fenwick is guilty ; and if we believe he is guilty, I would 
be glad to know by what Rules in the World any Man can = his Vote 
againſt this Bill, — of that Belief. And I tell you why I think every 
Man believes ſo; becauſe every Man in the Kingdom that hath not heard 
ſo much as we have heard, does believe him to be ſo; and I can't think 
that their Repreſentatives only ſhould be of another Opinion. 

What Evidence have you had? You have had Captain Porter's Evidence, 
and that would be good even in inferior Courts; and beſides that, you 
have the Evidence of what Goodman did ſwear before the Grand- Jury ; 
you have heard what he did ſwear, and the Grand- Jury did believe him; 

ou have heard likewiſe what he did ſwear in another Cauſe to the Petit- 
* and they believed him, and convicted the Priſoner upon it: And 
though this be not legal Proof, ſtrictly ſpeaking, will any Body ſay that 
I have Reaſon to diſbelieve this Man, and think he had ſworn falſe ? 

Ay, but here is but one Witneſs, Gentlemen tell you. I will put you 
a Caſe where I believe this Houſe would attaint a Man without any Wit- 
neſs. Suppoſe two Perſons had ſeen Sir Fohn Fenwick kill the King; (I 
believe we ſhould not have pulled him in Pieces in a barbarous, Manner, but 
he would have had a Trial) and ſuppoſe before his Trial they had 
been conveyed away, if before hoy had ſworn this to a Grand- Jury, 
and they had found the Bill, I believe this Houſe would have attainted 
bim for it. 

Sir, 1 do not think that we ſhould ſtand upon theſe little Niceties, nor 
be bound by the little formal Proceedings of other Courts, when the 
Government is at Stake, We are fent hither to take care that the publick 
Safety do not ſuffer any Miſchief from the Enemies of it: We have had 
Plot upon Plot; and I have heard ſo much ſaid on behalf of the Lancaſhire 
Plot without Doors, that 1 wiſh we do not get an ill Name upon our- 
ſelves before we have done. We have this 3 to exert upon extra- 
ordinary Occaſions ; and here is a Man that hath endeavoured to ſubvert 
the Government, and Well-being of them that ſent you hither. I hope 

ou Will uſe it now; and if they knew who were not of that Opinion, I 
be ieve thoſe that ſent them would hardly fend them any more. 

Mr. Hcwe. Sir, as to the Argument, that if it was known how we 

ave our Opinion, thoſe that are againſt this Bill, the People would not 
chuſe them again: I am not afraid of that; I have been told ſo often, 
and yet 1 find the People I live amongſt, uſe me better and better every 
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Day 4 and I believe, Sir, they will deſire to uſe me, when they will lay 
other Men aſide. I muſt in ſome meaſure ſupport what ſeemed to be re- 
flected on an honourable Gentleman, in that he faid, he had rather be tried 
by 12 than 400. I am of his Opinion, and this is my Reaſon for'it; 1 
have my lawful Challenge in caſe of the 12; and if there be any on the 
Pannel I have offended, I can deſire they may be withdrawn, and that 
can't be done in any Caſe here. | | h 

But Gentlemen put the Streſs of their Argument upon that which no- 
body denies, and prove it handſomely ; and well they may; for it is ſelf- 
evident, the Power of Parliament they inſiſt on, when nobody pretends 
but we have a Power to do what we pleaſe : But I muſt ſay of their Power 
what Bratton ſays of the King's Power, Hoc tamen non poteft facere, quod 
non poteſt juſt facere. It is ſaid, We are not ty'd up to the Rules of 
eee we are not ſo; but I veg leave to tell them, That what 
is Reaſon and Juſtice in //:fminſter-Hall, is ſo every where. And I do 
take theſe particular Points we ſpeak of, to be grounded upon Reaſon and 
Juſtice, and ſo far we are to purſue them. | 

Two Evidences was not given as a Reſtraint upon Feftminfler- Hall 
for fear they ſhould do ſomething that is ill, for they are anſwerable e 

every thing they do ill; but they were allowed to the People of England 
that they might have a fair Trial ; and it was thought conformable to the 
Laws of God, the Law of Reaſon, and the Law of all Countries, That 
no Man's Life ſhall be taken away upon any particular Occaſion. And 
for to ſay, That a Man's Life may. be taken away by two Witnefles in one 
Place, and by one in another, is to ſay, That there is no certain Rule to 
prove a Man guilty of a Crime that may forfeit his Life, which is not 
admitted in any Country whatever. 

But truly, Sir, we are going alittle further ; for the Gentlemen before 
told you, there was no need of two Witneſſes, one would ſerve; but 
now they go a little further, for they tel] you, there needs never a one at 
all: For I do fay, if every Gentleman here is to be guided by his private 
Opinion, there is no Man but before he heard this Cauſe aid. conceive in 
their Opinion ſome Judgment of his Guilt. And, Sir, I think no Man but 
would have told you, that would have been an unjuſt Judgment, | 

But they do ſay, That the Bill of Treaſon that was made laſt Seſſions of 
Parliament was to limit /Y:/tminfler- Ha!l; and that I will truſt that with 
myſelf, which I will not truſt with my Servant. Why truly, if I, or my 
Servant, was to commit an Error, or a great Crime, I had rather my Ser- 
vant did it, than myſelf: But I do not think that my Servant ſhould be 
bound up from doing an unjuſt Thing, and myſelf ſhould have the Liberty 
to do it. Another Thing that Law provided againſt was, that People ſhould 
not be hanged without ſufficient Evidence, and theſe Things have been 
long complained of: But I never thought that the Evidence of one Wit- 
neſs, and no Witneſs would be ſupported in theſe Days. | 

But, Sir, what have you done? We have prevented People being exe- 
cuted by an arbitrary Power, and in an unlawful Way in WW:jtminſter- 
Hall: but if you give this Example, you have brought the ſame Proceed- 
ings into this Houle, and that they may be perpetually executed here, and 
ſo the Subject will be never the ſafer for the Bill of Treaſon. 

And I do believe likewiſe, That it is better that a very heinous Fault, or 
a Miſtake, ſhould be committed in Meſiminſter-Hall for ten Years to ther 
than once perpetrated in this Houſe : And my Reaſon is this, Becauſe 
W:/tmin/ler- Hall have a Law to be tried by, if they tranſgreſs that Law; 
and there is a Way by turning out of Judges, and other Things ; and 
this Houſe hath no ſuperior Fer and when they do a Thing, they 
make it a Law: So that this Houſe (as it hath often been obſerved) can 
mak? this Nation unhappy, becauſe this Houſe can only citabliſh arbitra- 
ry Power and Miſery upon this Nation by a Law. 

Sir, as to the Evidence, to ſay ſomething to it, ſince eve Body hath 
ſpoke to it; for my Part, I do confeſs to you, the longer I fi here, and 
the more I have heard of this Trial, the leſs I have been convinced with- 

in myſelf, that theſe Witneſſes can know any thing of Sir John Ferwict's 
Guilt. I have heard Captain Porter give his Evidence; but that is no 
ſufficient Proof to me: I have heard what Evidence Goodman did give to 
the Grand-Jury ; but whether they did aſk ſuch Queſtions as I ſhould, if 
I had been of the Grand-Jury ; or whether they did confront him with 
Evidence, I can't tell. "Therefore tho' the Grand- Jury was convinced 
by it, it is no Reaſon to convince us; becauſe we might not be convinced 
by the ſame Evidence, 

But to go further : There is very great Reaſon to believe that Goodman 
was not then at this Place, and that not one Word that Goodman ſays is true. 
I have ſuch Reaſon for what I ſay, that if Coof's T rial had been before 
this Houſe (not to arraign Je/tmin/ter-Hall, though I think we are a 
ſuperior Power, and I may ſay what 1 pleaſe of that Trial); I fay, if 
Cook's Trial had been before this Houſe, and what I have heard be true 
I do think they would hardly have found Co guilty upon G:24man's Evi- 
dence : For there were three as poſitive Evidence as could be, that he was 
not at the Place when he ſwore he was. And I obſerve a little Failure in 
Captain Porter's Evidence in that Point; for | don't think it proved by 
Captain Porter, that Goodman was by when this Diſcourſe was: For he 
ſays, he ſpake of this Thing at Mrs. Mountjsy's, and dined there. 

Members. No, no; It was at the King's Head. 

Mr. Howe. Well, there was but one Place where it was. Now whether 
Captain Porter heard them talk of it before Gzadman came in, or whether 
Goodman be a good Witneſs, he having been there but the latter Part of the 
Time, which ſeemed to me to be the Time they ſhould have given over 
their Talk of the Buſineſs, they having been fo long together before: But 
it does not appear to me that G»odman can be a good Witneſs. 

But I take it, That it is not juſt nor reaſonable to find a Man guilty 
upon one Witneſs, and circumſtantial Evidence. I did mention a Caſe 
where there was a poſitive Witneſs, and a circumſtantial! Witneſs, it was 
in my Lord Delamere's Trial ; and yet that was aot thought a convincing 
Argument by the Lords to find him guilty; and I hope no Conſideration 
2 oblige us to do that, which I am ſure we ſhou!d blame them for 

oing. 

The Conſequence of this, Gentlemen ſay they do not fear. I believe, 
if Sir Y Fenwick had been told, when he was Major General of King 
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ames's Arm 
— at 55 and thought it impoſſible ; but the contrary has happened : 


And I have feen Parties hang one another. with ſuch Violence, pray God 
We may keep from it: I do not know; we are all concerned in ſome 


| meaſure, it hari been the Unhappineſs of this Nation, that at one Lime 


or another every Body hath been concerned, that they may have a Pro- 
ceeding of this Sort againſt them; and this ſurmounts all that at preſent 
Gentlemen can do; tor it extends beyond all Pardons,” and will reach 
beyond the Act of Indemnity. God knows who may be ſerved fo, notwith- 
ſtanding all the Act of Indemnity. : 

Sir, there is ode Thing that is {aid further, which the Gentlemen at the 
Bar conclude with as a ſubſtantial Argument, that we do not aim at Sir 

bn Fenwick's Blood (God forbid we ſhould), but at his Confeſſion: You 
Will here read the Bill once, and twice, will commit and paſs the Bill 

Sir John Fenwitk not oonfeſſing), and ſtill this i nat to aim at his Blood: 
— it happens, perhaps, that this Man knows more of this Matter; 
and this Man is racked in a manner to Death, fru Reading to Reading, 
becauſe he does not confeſs; and at laſt he comes to be hanged, drawn 
and quartcred (inſtead of 12 for not confeſſing it. 

This I take to de the dangerouſeſt Part of all the Arguments that 
have been urged : For this I muſt tell you, That according to my pri- 
vate Opinion, I do believe that Sir Jehn Fenwick does know of no more 
Perſons concerned (nor do | believe he knows all that he ſays) than he 
tells you. He hath not been a Man that hath kept Company with Great 
Men: He hath generally relieved: the poor Jacobite Officers: There are 
Five People, as I take it, he hath told you he did converſe with: I would 
fain know in what Plot any Man converſes with above Five of the Plot- 
ters? There may be a Plot that may be moſt dangerous, and yet a Per- 
ſon that knows of this Plot, may not know above two or three others that 
are concerned in it. 

But the great Argument is, Take care of your Government. In the 
firſt Place, they muſt ſuppoſe the Safety of the Government depends upon 
his Execution, or why do they uſe it as an Argument? But 1 wiſh they 
would ſhew me the Government would be one Penny the worſe, if this 
Bill does not paſs. Do you want Examples of Puniſhment to deter Men? 
No; you had lawful Proof againſt four or five Perſons, and they have been 
exccuted : Here are Examples made, that nobody for the future may pre- 
jume to plot together, and not be executed. ä 

What is the Reaſon of this Bill then? Why, there is a Plot going on; 
Sir John Fenwick hath been impriſoned this fix Months or more; and will 
you hang him becauſe there is a Plot now going on? What Conſequence 
is that? Do you think that he knows any thing of it, or that he can diſ- 
cover it? It hath been ſtarted ſince his Confinement, it may be, and he 
Lnows nothing of it: So that as to what is preſſed of his Confeſſion, I 
know no one Thing would be gained by it, that could be uſeful to the 
Government ; for I believe all hath been diſcovered already that he knows, 
and that Plot hath been utterly diſappointed, and they have been fain to 
make a new one. Will you proceed in a Bill of Attainder, unleſs the Mat- 
ter be of the greateſt Conſequence ? The Preamble of the Bill for Attaint- 
ing the Duke of Monmouth, gave a ſubſtantial Reaſon for it; That he was 
in Arms, and could not be brought to Juſtice, That implied, That if 
he could have been brought to Juſtice, they would not have Attainted 
him. 

{ think I need not give you more Arguments in this Matter; I wiſh I 
could hear thoſe that have been given, well anſwered. I ſhall fay no more; 
but J know this, that my private Opinion ſhall never guide me in this 
Caſe. is not the ſame Thing with the Caſe my worthy Countryman 
put: In the Caſe of Religion, my private Opinion does not affect other 
Ferſons; indeed it does the Papiſts, where they will murder others that 
are not of that Religion. 

Mr. Norris. This is a very ſolemn Debate, and 'tis upon a very ſolemn 
Occat:on. ' Tis a Caſe of Blood; 'tis a Caſe that in my Life-time, I thank 
God, I never had todo with yet; and in this Mattcr wherein I am now 
to be Judze, I will uſe as much Caution as any Gentleman within theſe 
Walls. 

{am ſo conſcious to my own Inability in what I have to ſay, that I 
can't expect to convince any Body; but what I ſay, is to diſcharge my 
own Duty, and ſatisfy my Conſcience in that. 

I doubt not but every Gentleman conſiders the Station that he is in, and 
the 7 ruſt repoſed in him by thoſe that ſent him hither : We are intruſted 
with the Lives, Liberties, and Properties of every Man in England; and 
we are anſwerable for them to thoſe that ſent us hither, to our Poſterity, 
and to ourſelves, 

In this Matter, many Things of great Weight and Importance are be- 
fore you; here is the Life of a Man, the Preſervation of the King and Go- 
verninent, and the Power of Parliaments to be conſidered. Sir, as I ſhall 
be cautious of taking away the Life of a Man, ſo I ſhall be careful of the 
Fre{crvation of the King and Government, and the Power of Parliaments 
and though I do not taink it requiſite, nor never will give my Conſent to 
ſupport the Government or Honour of this Houſe at the Expence of in- 
nocent Blood; yet I ſhall not be afraid of giving my Opinion in this 
Matter, to bring a Criminal to Puniſhment : Beſides the T reaſon he hath 
committed, he hath Crimes of a Nature almoſt equal to Treaſon ; and for 
which, becauſe he hath evaded the Cognizance of I ęſiminſter-Hall, he is 
nov! brought before you; and there are ſeveral Inftances, where this Houſe 
hath taken notice of Offences of a leſs Nature, and for a leſs Reaſon than 
this is brought before you. 

To quote Precedents, is a little dry Subject; but however, I will inftance 
in one, that (I think) does aſſert the Power of Parliaments in this Caſe, which 
has nat been mentioned yet; and that was (as I remember) in the 3 Rich. II. 
of an Agent that came from Genoua, who was, by a Misfortune, killed 


upon a Quarrel that happened in the Streets; he that killed him was 


brought to his Trial; it could not be brought within the Statute of 
25 Ed. III. but he was brought to his Trial, and it was found only 
ſe defendends; but he being a Publick Miniſter, it was thought fit 
that the Nation ſhould take more Notice of it; and he was Attainted 
afterwards by Parliament, and there is a Record of it: They did not 
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upon a Bill of Aitainder for FH gh-Treaſon. 


chat I ſhould come here to ſit upon his Life, he would have | 
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think fit to make a general Law, but they made an Example of the Man 
that committed this Fact. Ht 

A great many Gentlemen have ſuppoſed this, and ſuppoſed that, and 
what ought not to be ſuppoſed ; but [ will make an eaſy Suppoſition; 1 
will ſuppoſe that we are the Commons of England in Parliament aſſem- 
bled 3 and if fo, Sir, we have a diſcretionary Power to do whatſoever we 
ſee is for the Good of the Kingdom; and if we are to be circumſcribed 
by the Rules of //:fAmin/ter-Hall, and we are to do nothing but what 
they would do, to what Purpoſe do we fit here? If we arc intruſted 
with this Power, and may exert it, I think here is a fit Occaſion for you 
to exert this Authority, 

Sir, give me leave to take notice, That the Strain of Argument that 
was uſed ſome Years ago, is very much altered by the ſame Gentlemen; 
(1 will mention it) I think it was in 78, when the Bill of Excluſion was 
brought within theſe Walls; the Arguments ran then (for I have ſeen 
them in Print) thoſe that were againſt that Bill; What will you do? ſay 
they; Will you do this} Thing? Paſs a Judgment againſt a Man without 
hearing of him? Hath he been brought to your Bar, to anſwer what you 
have to ſay againft him? How do you underſtand that he is guilty of the 
Crimes you accuſe him of ? And they did not uſe thoſe Arguments againft 
them that were for diſinheriting the Duke of York ; But the Anſwer then 
was, Do you diſpute the Power of Parliaments ? Is there not a diſeretion- 
ary Power in the Parliament? 1 do take notice, That thoſe Gentle- 
men that uſed that Argument for the Bill of Excluſion, now uſe it a quite 
wy Way. Sir, I think the Power of Parliament is not to be trifled 
witn. | 

It hath been urged, and ſaid alittle while ago by a Gentleman, That he 
does not believe Captain Porter is a good Witneſs, [ will give you a good 
Reaſon way I do think he is a very good one, and they at the Bar think fo 
too, becauſe they would have given a great Reward to have taken him off ; 
and for the ſame Reaſon, I believe Goodman to be a good Witneſs os: 
Sir John Fenwick was ſatished, that Goodman did know how far he was 
concerned, and he hath been prevailed with to be out of the Way. 

Sir, here are a great many Circumſtances that agree ſo well together 
that (I think) no Perſon can doubt of Sir John Fenwick's Guilt ; and (1 
think) *tis in this Caſe in the Body politick, as in the Body natural, when 
a Man is almoſt paſt the Cure of Phyſicians, when a Man hath a Gan- 
grene, a rotten Member, which the Phyſicians by the ordinary Means 
can't cure, the Remedy the College of Phyſicians themſelves in that Caſe 
would uſe is, they would ſay, Immedicabile vulnus enſe recidendum e/l. 

Jam of Opinion, that the Legiſlative hath this Power, and that this is 
proper Occaſion to exert it; and to compare ſmall Things with great, 'tis 
like Thunder and Vengeance in the Hands of Providence, that is not uſed 
but upon extraordinary Occaſions ; and then it ought not to fail, for that 
makes a Man trifle with, and deſpiſe that Power that is not effectually able to 
exert itſelf; and if the Sword of Juſtice be drawn, if they find it ruſt 
8 will not cut, they will have a mean Opinion of your Power for - bs 

uture, 

Gentlemen are afraid of Precedents in this Caſe ; for that Reaſon I am 
for committing this Bill, becauſe I would make this a Precedent and 1 
will tell you why; Becauſe it may happen in future Ages, that Miniſters 
of State, and Perſons concerned in the Government, may be faulty (I 
think | may ſuppoſe that); and as the Law itands now, he is but a bung- 
ling Politician that can't ruin the Government, and yet not come within 
the Bill of Treaſon to be hanged for it: And therefore for the keeping 
an Awe upon Miniſters of State, and becauſe I would have this [louſe al- 
ways have it in their Power to punith future Offenders, as they ſhall ſee 
Cauſe, as well as this unfortunate Gentleman at the Bar, I 
mitting this Bill. 

Mr. Finch. Sir, the Queſtion now before you, ariſes upon a Caſe 
wherein you have a Man accuſed of High-Yreaſon, and for that there is 
but one Witneſs, which by the Rules of Meſiminſter-Hall, is confeſſed by 
cvery Gentleman, is not legal Evidence. 

I remember the other Day, when this Evidence was offered, and an Ob- 
jection made to it, the Anſwer was, That we ought to hear it (though in 
IVe/tminſter- Hail they could not do it), becauſe we fit here as Judges 
and we can diſtinguiſh what is legal Evidence, and what is not legal 
Evidence, and can give its juſt Weight to every Part of it. 1 do ob- 
ſerve now, in this Debate, ſome Part of the Evidence, wHich no Man can 
ſay could have been given according to the Rules of Law, is inſiſted upon 
and Weight laid upon it. N 

And here they have taken into Conſideration the Power of Parliaments; 
and the Method of Parliaments has been inſiſted upon. As to the en. 
of Parliament, Whether the Parliament can do it? And whether, if the 
Parliament pleaſes to do it, they are tied up (as Gentlemen are pleaſed to 
exprel(s it) to the Rules of Heſiminſter-Hall? That the Parliament can 
do it, 'tis a hard Matter to gain-ſay, That any thing is out of the reach of 
the ſupreme Power of a Nation; the Legiſlative Authority can do every 
thing: Yet, though Gentlemen have ſaid this, and others have obſerved 
That there wanted no Authority to prove this, being ſelf-evident ; yet 
give me leave to inſtance in ſome Particulars in this Caſe, with the Au- 
thority of the Judges upon it, where the Parliament have proceeded ac- 
cording to the Rules of Heſiminſter-Hall. 

We read in Hen. VIIIth's Time, That the Lord Cromwell, Earl of E 
ſex, was Attainted in Parliament; and Eiſtory tells us, That he was At- 
tainted by a Law of his own making. Now, ſays my Lord Cite, That 
ſeems ſtrange; but enquiring of an ancient Perſon that lived in thof: Days, 
he told him the Meaning of it ; That Lord had conſulted with the Judges, 
Whether or no, if a Man was Attainted by Parliament, and was not 
brought to be heard, ſuch Attainder would be good in Law ? The Judges 
ſtarted at the Queſtion, but could give no other Anſwer than this; Truly | 
if ſuch Attainder be made, we know no Law to find Fault with it, for it 
is done by the Legiſlative Authority. It fell out, That the Inſtance of con- 
demning a Perſon in Parliament (not according to the Rules in IWiftmin- 


/ter-Hall) fell out to be the Nobleman's Caſe; for he himſelf was fo At- 
tainted immediately after. 
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ha before any Juſtices, the Juſtices ſhall tarry, without going to 
Judgment of the Treaſon, "till F Cauſe be "nd and declared before 
the Kin and his Parliament, Whether it ought to be judged Treaſon, or 
other Felony ? I ſpeak to the Juriſdiction that the Parliament has by that 
Statute: *T'is, that if the like Treaſon (for at Common Law there was 
a great many Treaſons) ſhould fall out, and be brought before inferiour 
Courts, of which they doubted, whether they were Treaſons or no; 
then they ſhould be brought before the Parliament, to judge whether 
they were Treaſons or Felony : But how ſhall they judge? By the 
Laws in being, And who is this Judgment in? Not in the Parlia- 
ment by Bill, but only in the Houſe of Lords: Much leſs is it, That 
you may judge that to be Treaſon in this Houſe, that was not ſo by 
the Common 5 before. So that, give me leave to ſay, therefore there 
is no ſuch Power reſerved to the Parliament, to declare any thing Treaſon 


that is not T reaſon before. | 


I muſt ſay, 'tis of the laſt Conſequence, that we ſhould make a Law 
in a particular Caſe, to take away from him all the Liberty that belongs 
to a Subject. Some Gentlemen talk of the great Favour he hath had at 
this Bar: I know not what to think of it; I am ſure you allowed the 
King's Counſel ſuch Privileges as I never ſaw before, and that was, to offer 
that for Evidence that every body acknowledged was not fo; and I do 
not think any body would think it a 2 Favour to be heard in this 
manner, eſpecially to Things not in the Bill. 3 1 ; 

»Tis ſaid, every Man muſt go according to his private Opinion, tis 
not ſaid judgment neither; the Inſtances that have been given are of a 
quite differcnt Nature : AMan isnot togive his Judgment againſt his Know- 
ledge : I think that Judge ought rather not to have try'd the Cauſe at all; 
but if we fit here to judge, we fit to judge him according to the Law of 
England, and then we mult judge him according to legal Proof. Will you 
fit upon a judgment that is not only not tied to the Rules of 1 1 
Hall, but is not tied to the Laws of the Land; and Attaint a Man 
without a legal Trial, without legal Evidence, and upon one Witneſs, 
when the Law ſays, you ſhall have Two; and after all, ſay tis a reaſon- 
able Proceeding ? I know not how it came about, that the Act of Grace 
was paſſed ; it did not riſe from this Houſe : If it hath any ill Conſe- 
quence, let them anſwer for it that were the Cauſe of it. 

They ſay the Government is at ſtake, becauſe the Plot hath not been 
found out to the Bottom. That is not our Fault: This Man hath been long 
enough in Cuſtody ; if he hath trifled with the Government, I am ſorry 
he hath impoſed upon them; but if it be ſo, I think there is nothing in 
this Caſe, of that Conſequence, as to make you make this Precedent. 

Sir Mall. Strickland. Mr. Speaker, I would not make uſe of any ill 
Precedent: And yet if the preſent Occaſion, and the Neceſſity of the 
Kingdom required it, I would make a Precedent : I am glad the ſeveral 
ill Precedents are avoided in this Caſe, and I would be bold to ſay, whe- 
ther this Gentleman ſuffers or no, no Man can ſay that he hath been 
hared to Death by Counſel. 

Sir, 1 ſhould be as tender in Point of Blood as any Man ; but I do 
think, if the Safety of the King and Kingdom is concerned, *tis not one 

rivate Man that we muſt have reſpe& for, ſo as to let the Publick ſuffer 
b it. I do think, that upon this Occaſion there have ſo extraordinary 
Things happened as have hardly happened in former Ages; that one who is 
known to be in a Conſpiracy to bring over a French Power with a Popiſh 
Army, to deſtroy our Lives and Liberties, after his Trial has been deferred 
by his Equivocations and Pretences to make a great Diſcovery ; when he 
comes to make it out, he accuſes the beſt of your Friends; and this is only 
an Artifice to get time *till they could get the Evidence out of the Way; I 
think, if you do not take notice of it, and let the Legiſlative ſupply that 
Defect, it may be of il! Conſequence, and may encourage any one to 
commit the worſt of Miſchiefs, upon hopes, that if they can get the 
Evidence out of the Way, they ſhall go unpuniſhed. 

Sir Francis J/innirgten. I ſhall trouble you but alittle while, it being 
late; but Gentlemen ſaying 'tis an extraordinary Caſe, I ſhall give my 
Reaſons why this Bill ought not to be committed ; for every Member here 
now is a Judge, and he mult take the Blood of this Gentleman upon him 
in Judgment, either to condemn or acquit him; and I muſt confels, I have 
very much admired, to hear that Doctrine preach'd, 'I hat every Man, as he 
is ſatisfied in his private Conſcience, ought to judge this Man guilty. I de- 
fire to know by what Authority we fit here ? We fit here and have a Legi- 
ſlative Authority, and tis by the King's Command we come together; but 
at this Time we are judicially trying this Man for his Life; and therefore 
1 humbly conceive, That we ought to proceed ſcuαm all-gata & probata ; 
and for any Man in his private Opinion to ſay he 1s guilty, he does not 
act by the 4 he ſits here. For to tell you of the Lancaſbire Plot, 
or that a Man ſhall not be choſen hereafter, ſeems to be Argument to en- 
flame, but nothing to the Queſtion. 

Now, Sir, I will humbly offer to your Conſideration, and the Judg- 
ment of the Houſe, why I think we cannot judicially condemn this Man; 
for I think the Queſtion of Commitment to be the ſame as of his Life 
and Death. a 

I do agree upon all the Precedents good and bad that have been cited, and 
doubt not but in extraordinary Caſes, 'tis in the Legiſlative Power of the 
Parliament to look after the Safety of the Kingdom; but I ſhall offer why 
this does not come to that Caſe, 

I humbly conccive in this Caſe, for I will not ſpeak to the Rules of 
IVeftminfter- Hall, but upon the right Reaſon of the Thing; for if it be 
Reaſon in Heftmin/ter- Hal!, it may be ſo here, and that ought to overcome 
every thing: But whereas Gentlemen ſay you have oneWitneſs, I do notap- 
prehend you have one good Witneſs, and I will give you my Reaſon for it; 
for you muſt take Capt. Porter upon his Parole, and conſider what he ſays 
upon his Word; and then I do appeal, if you take what he ſays upon his 
Word, whether ever they did know that a Bill of Attainder procceded 
againſt any Man upon bare Affirmation? No; in that Caſe you ſhould 
have turned it into an Impeachment, if the Thing looked probable, and 
then you had the Witneſs upon Oath ; and the ancient Method of Bills 
of Attainder uſed to be firit by the Impeachment of the Perſon, and then 
to urn it into a Bill of Attainder. | 


163. Proceedings againſt Sir J. Fenwick, Bar. 
other Caſe ſuppoſed Treaſon, which is not in that Statute ſpecified, doth | 
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Then ſee what it is that is inſiſted on by the King's Counſel, and re- 
Cited in the Bill, That there was a Bill of Indictment found by the Oath 
of two Witneſſes, that is, Porter and Goodmin : Under Fayour, I think 
they are not to be counted as Witneſſes in the Point; and I offer this as a 
Reaſon ; and, I think, *tis natural Juſtice in all Courts of the World, That 
if a Man be accuſed as a MalefaQor, he hath the Liberty to croſs- examine 
the Perſon that accuſes him. Now we very well know, that in Caſe of 
Bills of Indictment, when they are found by the Grand-Jury, they never 
admit the Priſoner to put Croſs-Queſtions, becauſe the Bill of Indict. 
ment is but the Accuſation; and if an Accufation be enough, who can 
be Innocent? Why, then if it be ſo, then this Oath that was given to the 
e is not ſuch an Oath upon which you can put ſuch a Value. 

Then, Sir, go to the Paper of G:odman, which you would read, and 
conſider the Validity of that; Goodman being now abſent, the Priſoner hath 
no Opportunity to croſs-examine him ; and I beſeech the Houſe to conſider 
the ill Conſequence of it: Any Miniſter of State may come and get an 
Examination before a Juſtice of Peace, or Secretary of State, and the 
Man is conveyed away, and a Bill of Attainder is clapp'd upon his Back, 
and this ſhall be read as Evidence againſt him: He is but half a Witneſs, 
and a Witneſs upon an Accuſation, not upon a Trial. 

Then come to Sir Jobn Fenwick's articular Caſe; Sir Fobn Fenwick is in- 
dicted, Iſſue is joined, and he hath Notice of his Trial; and one of the 
Witneſſes goes away, no Man can tell upon what Account he went; I may 
believe why, in my private Opinion, but that is not our judicial Know- 
ledge: Then if that > ſo, was it ever known, that when any Man was in- 
dicted, and Iſſue joined, becauſe his Trial was deferred, therefore a Bill of 
Attainder muſt be brought againſt him ? Here are Plots againſt the Go. 
vernment, and it may be Forty may be taken up for it; and as to Twen 
there may be two Witneſſes, and the others may have the good luck to have 
but a ſingle Witneſs againſt them; will you have Acts of Attainder againſt 
all the reſt? If this had been an extraordinary Caſe, wherein the Go- 
vernment had been particularly concerned, it might have weighed with 
you; for no Man can ſhew me any Precedent of a Bill of Attainder, but 
where there was open Act of Hoſtility, or Men of great Relation and 
Power were concerned to ſubvert the Government. But what is Sir Jabn 
Fenwick's Caſe ? He is in Cuſtody, and the Plot is detected; if he was run 
away, you might ſtill ſuppoſe he was plotting againſt the Government, be- 
cauſe he was fled from Juſtice. Gentlemen 7 the Government is con- 
cerned; ſo it is in every Felony and particular Treaſon; but muſt there 
therefore be a Bill of Attainder to puniſh it? When there is a Bill of At- 
tainder, it muſt be from an immediate Danger that threatens the Govern- 
ment eſtabliſhed, that ſuch a Man is Attainted. But I do not fee that Sir 
Jobn Fenwick hath any of theſe Circumſtances. All Men agree, That this 
is an extraordinary Way of Proceeding: Then the Queſtion is, Whether Sir 
Join Fenwick's Caſe be extraord hy or, Whether he be more than a com- 
mon Malefactor that is in a wicked Conſpiracy ? I do not ſee that this Caſe 
of Sir John Fenwick's is ſo extraordinary, that if he be not hanged, the 
Government muſt fail. 

And, under Favour, a Precedent, when *tis once made, I know not what 
Time may produce from it: It may be, after the Death of his Majeſty, that 
came to reſtore our Liberties, we may have wicked Members, and Members 
choſen as in Hen. V Ith's Time. It may be the Condition of every Subject 
in England. The Power of Parliament we muſt govern by Reaſon and 
common Juſtice ; and if there be not fo urgent Neceſſity to uſe this ex- 
traordinary Remedy, becauſe it may be dangerous to Pollerity, therefore 
I am againſt this Bill. 

Sir 77. Littleten. The worthy Gentleman took notice, That the Lan- 
caſhire Plot, and ſome Words I uſed, were uſed only to inflame ; I can't fo 
well gueſs at his Thoughts, but I have heard him ſeveral Times biting his 
Wife and Children into his Speeches, to no Purpoſe at all. 

Sir Francis Minnington. I have a Wife and Children, and that Gentle- 
man none; therefore I think I may make uſe of that Expreſſion, 

Sir Tho, Seymour. Mr. Specker, IJ have attended your Debate with the 
beſt Attention I can ; and I have heard a great many Arguments, and ſome 
very wild ones too. I hope, how frightful ſocver "I hings have been opened. 
* will not lead your Underſtanding out of the Methods and Rules of 
Juſtice, Iwill not take upon me to tel] vou, what is nothing to the Queſ- 
tion, as, that Treafon is a very great Crime, or, that the Parliament hath an 
unbounded or unlimited Power, and are not tied to the Rules of J/:/ftmin- 


ie, Hall; I think that is no Part of the Subject Matter before you. 


That nothing bounds or can limit the Parliament, is what every 
Body does admit; but 'tis the right Application of that Power which is now 
to be conſidered of: For you may judge the Priſoner, and others will judge 
you. The World will judge you, if you do not apply that Power aright. 

For my part, I ſhall avoid as much as can be, the ſaying of any thing 
that hath been ſaid; and therefore I hope you will believe that my Diſ- 
courſe muſt be very ſhort : But that which does move me in this Queſtion, 
is in ſhort this, "That I do not give my Judgment to condemn any Man 
otherwiſe than the Law directs how, and upon what Terms I muſt give it. 
If the Law hath ſaid, That Treaſon is not to be "Treaſon, unleſs it be proved 
by two Witneſles, 1 am never to give my Judgment in that Caſe, whea 
there appears but one. 

And this I take to be the State of the Caſe, not to enter into Matters of 
Precedent of Attainders ; for thoſe are only Inſtances of ſo many Facts 
that have been done. And in all thoſe Inſtances that have been urged and 
quoted, when Times have been ſedate and quiet, Marks have been put 
upon them, as was hinted by a Gentleman that ſpake very ingeniouſly 
upon this Subject at the Beginning of this Debate; I ſay, Marks have 
been put upon them for you to avoid, but not to imitate. I take it, that 
the Law hath determined that there ſhall be two Witneſſes to the Proof of 
Treaſon, and there is no Treaſon that hath not two Wi itncſles to it. There 
is but one Attainder that we meet withal in ſacred Hiſtory, and that is the 
Attainder of Nabeth; he was Attainted, and we know what induced that 
Attainder ; he had nothing to object as to the For:nality of the Procecd- 
ings there was ſet up againſt him: And though Fezavel's Letter kad 
had diſpoſed the Rulers to deal by him as they did, yct there were two 
Witneſſes that did appear againſt him, | 
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ves* iy. that I ſhould come here to fit upon his Life, he would have 
— q ——— thought it impoſſible ; but the contrary has happened: 
And have ſeen Parties hang one another with ſuch Violence, I pray God 
we may keep from it: I do not know ; we are all concerned in ſome 
meaſure, it having been the Unhappineſs of this Nation, that at one Time 
or another ever Body hath been concerned, that they may have a Pro- 
ceeding of this Sort a inſt them; and this ſurmounts all that at preſent 
Gentlemen can do; — it extends beyond all Pardons, and will reach 
nd the Act of Indemnity. God knows who may be ſerved ſo, notwith- 
ing all the Act of Indemnity. 2 5 X 

_ — is one Thing that is d further, which the Gentlemen at the 
Bar conclude with as a rr ers (Ye that we do not aim at Sir 
John Fenwick's Blood (God forbid we ould), but at his Confeſſion : You 
will here read the Bill once, and twice, will commit and paſs the Bill 
dir John Fenwick not confeſſing), and ſtill this is not to aim at his Blood : 
— it happens, perhaps, that this Man knows no more of this Matter; 
and this Man is racked in a manner to Death, from, Reading to Reading, 
becauſe he does not confeſs ; and at laſt he comes to be hanged, drawn 

and quartered (inſtead of High-Treaſon) for not confeffing it. 

This I take to be the dangerouſeſt Part of all the Arguments that 
have been urged : For this I muſt tell you, That according to my pri- 
vate Opinion, I do believe that Sir Fohn Fenwick does know of no more 
Perſons concerned (nor do I believe he knows all that he ſays) than he 
tells you. He hath not been a Man that hath kept Company with Great 
Men: He hath generally relieved the poor Jacobite Officers: There are 
Five People, as ran it, he hath told you he did converſe with: I would 
fain know in what Plot any Man converſes with above Five of the Plot- 
ters? There may be a Plot that may be moſt dangerous, and yet a Per- 
ſon that knows of this Plot, may not know above two or three others that 
are concerned in it. 8 N | 

But the great Argument is, Take care of your Government. In the 
firſt Place, they muſt ſuppoſe the Safety of the Government depends upon 
bis Execution, or why do they uſe it as an Argument? But 1 wiſh they 
would ſhew me the Government would be one Penny the worſe, if this 
Bill does not paſs. Do you want Examples of Puniſhment to deter Men? 
No; you had lawful Proof againſt four or five Perſons, and they have been 
executed: Here are Examples made, that nobody for the future may pre- 
ſume to plot together, and not be exccuted, 8 0 . 

What is the — of this Bill then? Why, there is a Plot going on; 
Sir Jabn Fenwick hath been impriſoned this fix Months or more; and will 
ou hang him becauſe there is a Plot now going on? What Conſequence 
is that? Do you think that he knows any thing of it, or that he can diſ- 
cover it? It hath been ſtarted ſince his Confinement, it may be, and he 
knows nothing of it: So that as to what is preſſed of his Confeſſion, I 
know no one Thing would be gained by it, that could be uſeful to the 
Government; for I believe all hath been diſcovered already that he knows, 
and that Plot hath been utterly diſappointed, and they have been fain to 
make a new one. Will you procced in a Bill of Attainder, unleſs the Mat- 
ter be of the greateſt Conſequence ? The Preamble of the Bill for Attaint- 
ing the Duke of Monmouth, gave a ſubſtantial Reaſon for it; That. he was 
in Arms, and could not be brought to Juſtice. That implied, That if 
he could have been brought to ſuftice, they would not have Attainted 
him. Wo 

I think I need not give you more Arguments in this Matter; I wiſh I 
could hear thoſe that have been given, well anſwered. I ſhall ſay no more; 
but I know this, that my private Opinion ſhall never guide me in this 
Caſe, Tis not the ſame Thing with the Caſe my worthy Countryman 
put: In the Caſe of Religion, my private Opinion does not affect other 
Perſons; indeed it does the Papiſts, where they will murder others that 
are not of that Religion. ; 

Mr. Norris. This is a very ſolemn Debate, and 'tis upon a very ſolemn 
Occaſion. *Tis a Caſe of Blood; tis a Caſe that in my Life- time, I thank 
God, I never had to do with yet; and in this Matter wherein I am now 
to be Judge, I will uſe as much Caution as any Gentleman within theſe 
Walls. 

I am ſo conſcious to my own Inability in what I have to ſay, that I 
can't expect to convince = Body; but what I ſay, is to diſcharge my 
own Duty, and ſatisty my 'onſcience in that. : RP 

doubt not but every Gentleman conſiders the Station that he is in, and 
the Truſt repoſed in him by thoſe that ſent him hither: We are intruſted 
with the Lives, Libertics, and Properties of every Man in England; and 
we are anſwerable for them to thoſe that ſent us hither, to our Poſterity, 
and to ourſelves. d | | 

In this Matter, many Things of great Weight and Importance are be- 
fore you; here is the Life of a Man, the Preſervation of the King and Go- 
vernment, and the Power of Parliaments to be conſidered. Sir, as I ſhall 
be cautious of taking away the Life of a Man, ſo I ſhall be careful of the 
Preſervation of the Ling and Government, and the Power of Parliaments ; 
and though I do not think it requiſiie, nor never will give my Conſent to 
ſupport the Government or Honour of this Houſe at the Expence of in- 
nocent Blood ; yet I ſhall not be afraid of giving my Opinion in this 
Matter, to bring a Criminal to Puniſhment : Beſides the TT reaſon he hath 

committed, he hath Crimes of a Nature almoſt equal to Treaſon ; and for 
which, becauſe he hath evaded the Cognizance of Weſtminſter- Hall, he is 
now brought before you; and there are ſeveral Inſtances, where this Houſe 
hath taken notice of Offences of a leſs Natute, and for a leſs Reaſon than 
ts is brought before you. : He 

To quore Precedents, is a little dry Subject ; but however, Iwill inſtance 
in one, that (I think) does aſſert the Power of Parliaments in this Caſe, which 

has not been mentioned yet; and that was (as I remember) in the 3 Rich. II. 
vi an Agent that came from Genoua, who was, by a Misfortune, killed 
upon a Quarrel that happened in the Streets ; he that killed him was 
brought to his Trial ; it could not be brought within the Statute of 
25 Ed. III. but he was brought to his Trial, and it was found only 

ſe defendende; but he being a Publick Miniſter, it was thought fit 
that the Nation ſhould take more Notice of it; and he was Attainted 
afterwards by Parliament, and there is a Record of it: They did not 

Var. V. y 


apo a Bill of Attainder for High-Treaſon. 


| = would do, to what Purpoſe do we fit here? 
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think fit to make a general Law, but they made an Example of the Man 
that committed this Fact. 1 | 

A great many Gentlemen have =; gu" this, and ſuppoſed that, and 
what ought not to be ſuppoſed ; but I will make an eaſy Suppoſition ; I 
will ſuppoſe that we are the Commons of England in, Parliament aſſem- 
bled ; and if fo, Sir, we have a diſcretionary Power to do whatſocver we 
ſee is for the Good of the Kingdom; and if we are to be circumſcribed 
by the Rules of W./tminfter- Hall, and we are to do nothing but what 
If we are intruſted 
with this Power, and may exert it, I think here is'a fit Occaſion for you 
to exert this Authority. | : ; 

Sir, give me leave to take notice, That the Strain of Argument that 
was uſed ſome Years ago, is very much altered by the ſame Gentlemen ; 
(I will mention it) I think it was in 58, when the Bill of Excluſion was 
brought within theſe Walls; the Arguments ran then (for I have ſeen 
them in Print) thoſe that were againſt that Bill; What will you do? ſay 
they; Will you do this; Thing? Paſs a Judgment againſt a Man without 
hearing of him ? Hath he been brought to your Bar, to anſwer what you 
have to ſay againſt him? How do you underſtand that he is guilty of the 
Crimes you accuſe him of? And they did not uſe thoſe Argumen's againſt 
them that were for diſinheriting the Duke of York : But the Anſwer then 
was, Do you diſpute the Power of Parliaments ? Is there not a diſcretion- 
ary Power in the Parliament? I do take notice, That thoſe Gentle- 
men that uſed that Argument for the Bill of Excluſion, now uſe it a quite 
—_— Way. Sir, I think the Power of Parliament is not to be trifled 
witn. 

It hath been urged, and ſaid alittle while ago by a Gentleman, That he 
does not believe Captain Porter is a good Witneſs, I will give you a good 
Reaſon my I do think he is a very good one, and they at the Bar think fo 
too, becauſe they would have given a great Reward to have taken him off; 
and for the ſame Reaſon, I believe Goodman to be a good Witnels too: 
Sir John Fenwick was ſatisfied, that Goodman did know how far he was 
concerned, and he hath been prevailed with to be out of the Way. 

Sir, here are a great many Circumſtances that agree ſo well together, 
that (1 think) no Perſon can doubt of Sir John Fenwick's Guilt ; and ( 
think) *tis in this Caſe in the Body politick, as in the Body natural, when 
a Man is almoſt paſt the Cure of Phyſicians, when a Man hath a Gan- 
grene, a rotten Member, which the Phyſicians by the ordinary Means 
can't cure, the Remedy the College of Phyſicians themſelves in that Caſe 
would uſe is, they would ſay, [mmedicabile vulnus enſe recidendum i. 

I am of ae N that the Legiſlative hath this Power, and that this is 
proper Occaſion to exert it; and to compare ſmall Things with great, 'tis 
like Thunder and Vengeance in the Hands of Providence, that is not uſed 
but upon extraordinary Occaſions ; and then it ought not to fail, for that 
makes a Man trifle with, and deſpiſe that Power that is not effectually able to 
exert itſelf ; and ii the Sword of Juſtice be drawn, if they find it ruſty, 
_ will not cut, they will have a mean Opinion of your Power for the 

uture. 

Gentlemen are afraid of Precedents in this Caſe ; for that Reaſon I am 
for committing this Bill, becauſe I would make this a Precedent : and 1 
will tell you why ; Becauſe it may happen in future Ages, that Miniſters 
of State, and Perſons concerned in the Government, may be faulty (J 
think I may ſuppoſe that); and as the Law ſtands now, he is but a bung- 
ling Politician that can't ruin the Government, and yet not come within 
the Bill of Treaſon to be hanged for it: And therefore for the keeping 
an Awe upon Miniſters of State, and becauſe I would have this Houſe al- 
ways have it in their Power to puniſh future Offenders, as they ſhall ſee 
Cauſe, as well as this unfortunate Gentleman at the Bar, I am for com- 
mitting this Bill, 

Mr. Finch. Sir, the Queſtion now before you, ariſes upon a Caſe 
wherein you have a Man accuſed of High-T reaſon, and for that there is 
but one Witneſs, which by the Rules of Meſiminſber-Hall, is confeſſed by 
every Gentleman, is not legal Evidence. 

I remember the other Day, when this Evidence was offercd, and an Ob- 
jection made to it, the Anſwer was, That we ought to hear it (though in 
Weftminfter-Hall they could not do it), becauſe we fit here as Judges, 
and we can diſtinguiſh what is legal Evidence, and what is not legal 
Evidence, and can give its juſt Weight to every Part of it. 1 do ob- 
ſerve now, in this Debate, ſome Part of the Evidence, which no Man can 
ſay could have been given according to the Rules of Law, is inſiſted upon, 
and Weight laid upon it. 

And here they have taken into Conſideration the Power of Parliaments ; 
and the Method of Parliaments has been inſiſted upon. As to the Power 
of Parliament, Whether the Parliament can do it? And whether, if the 
Parliament pleaſes to do it, they are tied up (as Gentlemen are pleaſed to 
expreſs it) to the Rules of /Ve/tmin/ter-Hall? That the Parliament can 
do it, 'tis a hard Matter to gain-ſay, That any thing is out of the reach of 
the ſupreme Power of a Nation ; the Legiſlative Authority can do every 
thing: Yet, though Gentlemen have ſaid this, and others have obſerved, 
That there wanted no Authority to prove this, being ſelf-evident yet 
give me leave to inſtance in ſome Particulars in this Caſe, with the Au- 
thority of the Judges upon it, where the Parliament have proceeded :c- 
cording to the Rules of /e/tminſter- Hall. 

We read in Hen. VIilth's Time, That the Lord Cromwell, Earl of E 


ſex, was Attainted in Parliament; and Hiſtory tells us, That he was At- 


tainted by a Law of his own making. Now, ſays my Lord Cale, That 
ſcems ſtrange ; but enquiring of an ancient Perſon that lived in thoſ? Days, 
he told him the Meaning of it ; That Lord had conſulted with the Judges, 
Whether or no, if a Man was / ttainted by Parliament, and was hot 
brought to be heard, ſuch Attainder would be good in Law ? Ihe Judges 
ſtarted at the Queſtion, but could give no other Anſwer than this; Truly, 
if ſuch Attainder be made, we know no Law to find Fault with it, for it 
is done by the Legiſlative Authority. It fell out, That the Inſtance of con- 
demning a Perſon in Parliament (not according to the Rules in Wi/tmin- 


fler-Hall) fell out to be the Nobleman's Caſe ; for he himſelf was fo At- 


tainted immediately after, 
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other Caſe ſuppoſed Treaſon, which is not in that Statute, ſpecifed, doth 
happen before- any Juſtices, the Juſtices ſhall tarty, Without going to 
Judgment of 3 till the Caufe be ſhewed and declared before 
the King and his Parliament, Whether-it olight to be judged Treaſon, or 
other Felony ? I ſpeak to the Jarifdition that the Parliament has by that 


Statute Tis, that if the like Treaſon (for at Common Law there was 


a great many Treaſons) ſhould fall out, and be brought befote inferiour 
Courts, of which they - doubted, whether the 


they were Treaſons or Felony : But how ſhall they judge? By the 
Laws in being. And who is this Judgment in? Not in the Parlia- 
ment by Bill, but only in the Houfe of Lords: Much leſs is it, That 
you may judge that to be Treaſon in this Houſe, that was not ſo by 
the Common Law before. So that, give me leave to fay, therefore there 
is no ſuch Power reſerved to the Parliament, to declare any thing Treaſon 
that is not Treaſon before. | N 

I muſt ſay, *tis of the laſt Conſequence, that we ſhould make a Law 
in a de Caſe, to take away from him all the Liberty that belongs 
to a Subject. Some Gentlemen talk of the great Favour he hath had at 
this Bar: I know not what to think of it; I am ſure you allowed the 
King's Counſel ſuch Privileges as I never ſaw before, and that was, to offer 
that for Evidence that every body acknowledged was not ſo; and I do 
not think any body would think it a great Favour to be heard in this 
manner, eſpecially to Things not in the Bill.” 8 

"Tis ſaid, every; Man mult go according to his private Opinion, tis 
not ſaid judgment neither; the Inſtances that have been given are of a 

uite different Nature: AMan is not togive his Judgment againſt his Know- 
ledge I think that Judge ought rather not to have try'd the Cauſe at 114 
but if we fit here to judge, we fit to judge him according to the Law, 
England, and then we muſt judge him according to 1 Proof. Will you 
fit upon a Judgment that is not only not tied to the Rules of M gſiminſler- 
Hall, but is not tied to the Laws of the Land; and Attaint a Man 
without a legal Trial, without legal Evidence, and upon one Witneſs, 
when the Law ſays, you ſhall have Two; and after all, ſay tis a reaſon- 
able Proceeding ? I knowinot how it came about, that the Act of Grace 
was paſſed ;/ it did hot -riſe from this Houſe : If it hath any ill Conſe- 
quence, let them anſwer for it that were the Cauſe of it. 

They ſay. the Government is at ſtake, becauſe the Plot hath not been 
faund out tothe Bottom. That is not our Fault: This Man hath been long 
enough in Cuſtody ;/ if he! hath trifled with the Government, I am ſorry 
He hath impoſed upon them; but if it be fo, I think there is nothing in 
this Caſe, of that Conſequence, as to make you make this Precedent. 

Sir Mill. Strickland. Mr. Speaker, I would not make uſe of any ill 
Precedent: And yet if the. preſent; Occaſion, and the Neceſſity of. the 
Kingdom required it, 4 would make a Precedent : I am glad the ſeveral 
ill Precedents are avoided in this Caſe, and I would be bold to fay, whe- 
ther this Gentleman ſuffers or no, no Man can ſay that he hath been 
hared to Death by Counſel. wth rt 

Sir, I thould be as tender in Point of Blood as any Man; but I do 
think, if the Safety of the King and Kingdom is concerned, tis not one 
private Man that we muſt have reſpect for, ſo as to let the Publick ſuffer 
by it. I do think, that upon this Occaſion there have fo extraordinary 

hings happened as have hardly happened in former Ages; that one who is 
known to bf in a Conſpiracy to bring 'over a French Power with a Popijh 
Army, to deſtroy our Lives and Liberties, after his Trial has been deferred 
by his Equivocations. and Pretences to make a great Diſcovery ; when he 
comes to make it out, he accuſes the beſt of your Friends; and this is only 
an Artifice to get time *till they could get the Evidence out of the Way; I 
think, if you do not take notice of it, and Jet the Legiſlative ſupply that 

Defect, it may be of ill Conſequence, and may encourage any one to 
commit the worſt of Miſchiefs, upon hopes, that if they can get the 
Evidence out of the Way, they ſhall go unpuniſhed. 

Sir Francis IVinnington. I ſhall trouble you but a little while, it being 
late; but Gentlemen ſaying *tis an extraordinary Caſe, I ſhall give my 
Reaſons why this Bill ought not to be committed; for every Member here 
now is a Judge, and he muſt take the Blood of this Gentleman upon him 
in Judgment, either to condemn or acquit him and I mutt confeſs, I have 
very much admired, to hear that Doctrine preach'd, That every Man, as he 
is ſatisfied in his private Conſcience, ought to judge this Man guilty. I de- 
fire to know by what Authority we fit here? We fit here and have a Legi- 
ſletive Authority, and tis by the King's Command we come together; but 
at this Time we are judicially trying this Man for his Life; and therefore 
I humbly conceive, That we ought to proceed ſecrndum allegata & probata ; 
and for any Man in his private Opinion to ſay he is guilty, he does not 
act by the Commiſſion he fits here. For to tell you of the Lancaſhire Plot, 
or that a Man ſhall not be choſen hercafter, ſeems to be Argument to en- 
flame, but nothing to the Queſtion. DFE 

Now, Sir, I will humbly offer to your Conſideration, and the Judg- 
ment of the Houſe, why I think we cannot judicially condemn this Man; 
tor I think the Queſtion of Commitment to be the ſame as of his Life 
and Death. ; 

do agree upon all the Precedents good and bad that have been cited, and 
doubt not but in extraordinary Cafes, *tis in the Legiſlative Power of the 
Parliament to look after the Safety of the Kingdom; but ] ſhall offer why 
this does not come to that Caſe, | 

I humbly conceive in this Caſe, for I will not ſpeak to the Rules of 
IFelminſter- Hall, but upon the right Reaſon of the Thing; for if it be 
Reaſon in N etmnſicr- Hal, it may be ſo here, and that ought to overcome 
every thing: But whereas Gentlemen ſay to have oneWitneſs, I do notap- 
prehend you have one good Witneſs, and Iwill give you my Reaſon for it; 
for you mult take Capt. Porter upon his Parole, and conſider what he ſays 
upon his Word; and then I do appeal, if you take what he ſays upon his 
Word, whether ever they did know that a Bill of Attainder procceded 
againſt any Man upon bare Affirmation? No; in that Caſe _ ſhould 
have turned it into an Impeachment, if the Thing looked probable, and 
then you had the Witneſs upon Oath; and the ancient Method of Bills 
of Attainder uſed to be firſt by the Impeachment of the Perſon, and then 
to urn it into a Bill of Attainder. 
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Then ſec what it is that ig inf ted is King's Counſel, and re 
cited in the Bill, That there was'a Bill of Indictment found bythe Oath 
of. two Witneſſes, that. is, Porter and Gondmen © Under Favour, I think 
they are not to be counted as Witneſſes in the Point; and L offer this as a 
a ſon; and, I chink, tis natural. Juſtice in all Courts of the World, That 
if, a Man be accuſed as a Malefactor, he hath the Liberty to croſs - examine 
ms Perſon that aceuſes him. Now we very well know, that in Caſe of 
01s of Indictment, when they are found by the Grand- Jury, they never 
admit the Priſoner to put Croſs - Queſtions, becauſe the Bill of Indict- 
ment is but the Accuſation; and if an Accuſation be ho can 
be Innocent ? Why, then if it be ſo, che this Oath that was given to the 
Grand-Jury, is not ſuch an Oath upoF#which you can put ſuch a Value. 
Then, Sir, go to the Paper of G{@dmaen, which: you would: read, and 
can{ider the Validityof that; Goodman being now abſent, the Pri ſoner hath 
no Opportunity. to croſs-examine him; and I beſeech the Houſe to eonſidet 
the ill Conſequence of it: Any Miniſter of State may come and get an 
Examination before a"Juſtice of Peace, or Sectetary-of State, and the 
lan is cony iys and a Bill of Attainder is chapp'd-upan his Back, 
and this ſhall be as Evidence againſt him: He is but half a Witneſs, 


and a WitneſSuppnan Accuſation, not upon a Trial. pad ffi 


Then come to Sir 7## FenwicP's particular Caſe; Sir Jahn Fenwick is in- 

el ape is join, and he hat Notice of his Trial; and wort the 
itneſſes goes away, no can tel upon what-Accounthe went; I ma 

believe why, in pan fray dogs Sur chat is not our judicial — 
ledge: Then if that be ſo, lee wn, that when any Man was in- 
dicted, and Iſſue joingh, becauſe his Trial was deferred, thtreſore à Bill of 
Attainder muß be brought againſt®hig#? Here are Plots againſt the Go. 
vernment, and it maybe Forty may en up'forit; and as to Twenty, 
there may be two Witneſſes, and the may have the good luck to Have 
but a ſingle Witfiefs againſt them; will ou have Acts of Attainder againſt 
all the Teſt ? If this had been an ext aordinary Caſt, wherein the Go- 
vernment had been particularly concerned, it might: have weighed with 
you; for no an (+ me Precedent of a Bill of Attaimderg blit 
where there was opgn Roof Hoſtility, or Men of great Relation and 
Power were concerned to ſubvert t verument. But What is Sir 


Femuwick's Caſe ? He is i ody, e Plot is detected ; iſ he Mas run 
away' you might ppoſe he was plotting againſt the Government, e- 
cauſe he was fled, n Government is Son- 


uſtice, 
cerned ; ſo it is in every Fai, of? rticular. Freaſbn j but muſt there 
therefore be a Bill of Attainder to bun fh it? When there is a Billiof At- 
tainder, it muſt be from an immediate Danger that threatens the Govern- 
ment eſtabliſhed, that ſuch a Man is Attainted. But I do not fee thut Bir 
Jobn Fenwick hath any of theſe Circumſtances. All Men agree That this 
is an extraordinary Way of Proceeding: Then the Queſtion is, Whether Sir 
Joln Fenwick's Caſe ere Whether he be more than a com- 
mon Male factor that js in a Wicked Conſpiracy? I do not ſee that this Caſe 
of Sir John Fenwick's is ſo extraordinary, that if he be not hanged, the 
Government muſt fail. „ na 
And, under Favour, a Precedent; when 'tis once made, I know not wha 
Time may produce from it: It may b& after the Death of his Majeſty, that 
came to reſtore our Liberties, we may have wicked Members, and Members 
choſen as.in Hen. VIth's Time. It may be the Condition of every Subject 
in England. The Power of Parliament we muſt govern by Reaſon and 
common Juſtice ; and if there be not ſo urgent 8 to uſe this ex- 
traordinary Remedy, becauſe it may be dangerous to Poſterity, therefore 
Jam againſt this Bill. | 

Sir Tho, Littleton. The worthy Gentleman took notice, That the Lan- 
caſhire Plot, and ſome Words I uſed, were uſed only to inflame ; I can't fo 
well gueſs at his Thoughts, but I have heard him ſeveral Times bring his 
Wife and Children into his Speeches, to no Purpoſe at all. 

Sir Francis I/innington. I have a Wife and Children, and that Gentle- 
man none ; therefore I think I may make uſe of that Expreſſion. 

Sir The. Seymour. Mr, Speaker, I have attended your Debate with the 
beſt Attention I can; and I have heard a great many Arguments, and ſome 
very wild ones too. I hope, how frightful ſoever Things have been opened 
they will not lead your Underſtandin out of the Methods and Rules of 
Jullice. I will not take upon me to tell you, what is nothing to the Queſ- 
tion, as, that Treaſon is a very great Crime, or, that the Parliament hath an 
unbounded or unlimited Power, and are not tied to the Rules of W:/tnmmn- 
/ler-Hall; I think that is no Part of the Subject Matter before you. 

That nothing bounds or can limit the Parliament, is what every 
Body does admit; but 'tis the right Application of that Power which is now 
to be conſidered of : For you mayJudge the Priſoner, and others will judge 
you. The World will judge yous if you do not apply that Power aright. 

For my part, I ſhafl avoid as much as can be, the ſaying of any thing 
that hath been ſaid ; and therefore I hope you will believe that my Dit. 
courſe muſt be very ſhort : But that which does move me in this Queſtion, 
is in ſhort this, That I do not give my Judgment to condemn any Man 
otherwiſe than the Law directs how, and upon what Terms I muſt give it. 
If the Law hath ſaid, That Treaſon is not to be Treaſon, unleſs it be proved 
by two Witneſſes, I am never to give my Judgment in that Cafe, when 
there appears but one. 

And this I take to be the State of the Caſe, not toenter into Matters of 
Precedent of Attainders ; for thoſe are only Inſtances of ſo many Facts 
that have been done, And in all thoſe Inſtances that have been urged and 
quoted, when Times have been ſedate and quiet, Marks have been put 
upon them, as was hinted by a Gentleman that ſpake very ingeniouſly 
upon this Subject at the Beginning of this Debate; I ſay, Marks have 
been put upon them for you ta avoid, but not to imitate, I take it, that 
the Law hath determined that there ſhall be two Witneſſes to the Proof of 
Treaſon, and there is no Treaſon that hath not two Witneſſes to it. There 
is but one Attainder that we meet withal in ſacred Hiſtory, and that is the 
Attainder of Nabeth; he was Attainted, and we know what induced that 
Attainder ; he had nothing to object as to the Formality of the Proceed- 
ings there was ſet up againit him: And though Fezabel's Letter had 
had diſpoſed the Rulers to deal by him as they did, yet there were two 
Witneſſes that did appear againſt him. 


| + I take 


I take it, that two Witneſſes are requiſite for the Knowledge bf the 
Truth; thut you may make a right 3 whether they (wear right or 
no. 1 will give you but one ſmall Inſtance more; I muſt tell you, Su- 
nah had been but in a bad Condition, if one Witnels or circuinſtantial 

idence would have made her guilty. 2 
1. Gentleman here ſays, Tis — But that which weighs with 
| me is, that there may be Inconveniencies on one Side, and there are no 
Inconveniencies on the uther. I know not what may be the Conſequence 
of this Precedent, nor where it may bring you : I know the Conſequence, 
if Sir Fobn Ferwick be not executed upon a Bill of Attainder ; for nobody 
will believe there is a Neceſſity for this extraordinary Remedy to be appli- 
ed for an Offence, a Year and half after he hath been indicted and arraign- 
ed for it, and they might have proceeded to his Trial ; and I know not 
whether tis his Fault that they did not; for it was not in his Power to 
prevent it: And if you, upon every Occaſion, come to ſupply the Defects 
of them that are remiſs in the Government, it will make them more 


2 As to the Matter of Precedents; Why, it may fall out, that by this 
precedent an innocent Man may be puniſhed, and then we that make this 
Precedent are guilty of his Blood; and if he ſuffer never ſo remotely; it 
will be required of us, if they proceed from this Precedent. Now, if Sir 

In Fenwick be not executed, unleſs in a legal Way, what is the Con- 
ſequence of that? Is it that Sir John Fenwick {hall go unpuniſhed ? 
Though they are deprived of one Evidence, that would make it Treaſon, 
he may be puniſhed for a Miſdemeanour, and on for his Life; 
and I had much rather he did languiſh in that Condition, and I am ſure it 
is much ſafer for you, for no Inconveniency can ariſe that Way; and 1 
take it, that when thoſe that are our Guides diſpute waich is the Way, 
we are to take that which is the ſafeſt. 

The Learned have diſputed, Whether this Matter, as now it is charg- 
ed upon Sir John Fenwick, be Treaſon ; I will not take upon me to de- 
termine it; they differ about it; and when they can't determine it, will 
you by a Queſtion determine it abſolutely ? 

Upon the whole, there hath been ſo much ſaid by the Counſel for the 
Priſoner, and ſo little ſaid by the Counſel againſt him, and ſo few Arguments 
urged againſt him, that I muſt ſtil] retain the Opinion I had, That there 
is not Evidence enough for you to proceed upon this Bill of Attainder. 
Mr. Boſcawen. Sir, I defire to give my Reaſons for my Opinion in this 
Matter. I have no perſonal Diſguſt againſt Sir John Fenwick. The 

t Argument for Sir John Fenwick againſt this Bill is, That this is an 
extraordinary Proceeding, and therefore ſhould be againſt an extraordi- 
nary Ferſon ; and in the next Place, that it is againſt the Rules of Law. 
The Rule of the Law is, That there muſt be two living Witneſſes: As 
to that Matter, Gentlemen generally agree, that 'tis within the Law of 
Parliament to attaint People by Bill of Attainder ; but they ſay they have 
been often miſapplied ; which I do eaſily believe, becauſe ſome have been 
attainted, and have not been heard; and ſome have been in tumultuous 
Times : But this Gentleman hath had a fair Trial, and a Debate in this 
Houſe : But I would fain know, though they confeſs Bills of Attainder 
may be, how it can poſſibly be, if the . at the Bar ſay true, That 
it muſt be upon Oath, may you give no Oath ? 

To ſay it may begin in the Houſe of Lords: Under Favour, I take it, 
that a Bill againſt a Commoner can't begin in the Houſe of Lords. And 
if you can't have Witneſſes upon Oath, you muſt have as much Evidence 
as the Nature of the Thing will afford; that is, you muſt have Witneſſes to 


are ſatisfied in their Conſciences, that he is 
French to come into England, I am aſtoniſhed to think, that you ſhould not 
paſs this Bill againſt him. I think, as to this Witneſs, Porter, they havenot 
endeavoured to blemiſh him ; but their Argument ſeems to run more upon 
Goodman's not being preſent. I would know, if there are two Witneſſes, 
and I do not believe them in my Conſcience, whether I can paſs this Bill? 
But I appeal in this Cafe, es pſa loquitur ; the Thing is ſo plain. How 
many have been attainted and ſuſtcred for the fame Crime, that have ac- 
knowledged Sir John Fenwick to have been preſent ! There were ſeveral 
Members of the Houſe ſeat to examine Sir John Freind and Sir William 
Parkyns in Newgate ; and they were ſent with this Intention, That the 
Houle would intercede with the King for a Pardon for them, if they diſ- 
covered the full of the Plot (it was not the Death of Sir Hilliam Parkyns 
and Sir John Freind that was aimed at, but the Preſervation of the Pub- 
lick); ana when they were examined, they did acknowledge, that they 
were privy to the calling in of the French, and that Sir William Parkyns was 
to have a Troop of Horſe; there was to be 2000 Horſe; but he would 
not redeem his own Life with the Blood of others. Now I do take it, that 
there is Evidence againſt Sir John Fenwick ſufficient, in a Parliamentary 
Way, to attaint him. 

he Gentleman ſays, the Conſequence of throwing out this Bill would 
be nothing, and that Sir John Fenwick is alittle Man: I agree he is, but tis 
the Conſequence of bringing in a French Army that is to be conſidered, 
Would you pave the Way for them to come over, and make their Entrance 
eaſy ? I hope the People of England are concerned in the Caſe, as well as 
their Wives and Children. If you let him go, what will be ſaid ? I have 


him guilty ; and yet will you let him eſcape? What Encouragement will 
this be to your Enemies? He hath not denied the Matter himſelf : Nay, 
he hath not brought one Gentleman to vindicate him, that he is a Man of 
a Behaviour not to be believed to be guilty of ſuch a Thing, which 
was done in other Trials. 

L deſire you would conſider what the French King ſaid of his Brother 
King James; How could he think to bring in Popery with a Proteſtant 
Army? J am ſure the bringing in of a French Army muſt be for the De- 
ſtruction of the People of England, and the Proteſtant Religion, and will 
bring your People to go in Wooden Shoes. Tis the Example of this 
Thing you are to conſider. It was ſaid at the Deſtruction of Carthage, 
That the Commonwealth was always to be minded. I think you ought 
always to be mindful for the Preſervation of England; and I believe he 
is guilty, and I am therefore for the Bill. 

_— Digby. I ſhall trouble you but with a Word or two. I ſuppoſe, 

| ſh, | 


hon 6 Bill of Attainder for High- 


convince your Conſciences in the Thing; for if all this great Aſſembly 
uilty of inviting an Army of | 


not heard one ſay, that he believes he is not guilty ; there is none but think | 
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| as long as we act by the known Rules of Juſtice, and the Laws of our 
| Land, we ſhall not need to fear any,Cenſure in our own Kingdom, or any 
| where elſe ; but ' tis a very uncertãin Thing for Gentlemen to be Judges in 
the Caſe of Life and Death, withoũt any Rule to walk by; a great many 
will not allow us any Rule at all: 1 always tock our Rule to be the Law 
of the Land, and that even ourſelves are bound by the Laws our Anceſtors 
have made, till we think fit to repeal them ; and I am confirmed in this 
Caſe by one particular Argument from the Bill of Treaſon that paſſed laſt 
Seſſions, in which there is a Clauſe, That it ſhould not extend to future 
Parliaments. The only Argument for exerciſing of this Power, is the 
extraordinary Caſe of this Gentleman. When a Gentleman ſpeaks of 
the Power of Parliament, I take ir to be the juſt Power of Parliament: 1 
think a Man may fay, a Parliament can't do what they can't juſtly do. 

But all Gentlemen allow, that this Power ought not to be exerciſed but 
in an extraordinary Caſe, wherein the Government is nearly concerned, 
[ believe very few but think, that if it had not been for the Vindication 
of ſome particular Gentlemen, we never had had this Matter before us 
and then I will leave it tb Gentlemen to conſider, if the Government can 
be in ſo much Danger if Sir John Fenwick does eſcape ? 

Mr. Brotherton. Mr. Speaker, I perceive the Queſtion, Whether this 
Bill ſhall be committed, ariſes very much upon a Suppoſition that ſeems 
to be granted, That there is no other Law to try this Perſon by; and it 
hath been hinted, That before the Statute of Edw. VI. one Witneſs was 
ſufficient : Now, if I ſhew you that here is a Law in being, and hath con- 
tinued for ſeveral hundred Years, whereby a Man may be tried, and thar 
by one Witneſs, I think it is ſomething that hath not been ſpoke to yet. 

Sir, I ground my Reaſon and Opinion upon the Authority of the Law, 
and upon the Hiſtorians of all Times, who agree in the Thing, nd come 
down to my Lord Cote, which is printed by Authority; and he is expreſs, 
That where there is but one Witneſs (he treats of what Witneſſes are 
neceſſary, and he tells you two Witneſſes were required by the Common 
Law of Treaſon, if the Perſon was tried by a Jury) ; but, ſays he, if there 
be but one Witneſs in caſe of Treaſon, he ſhall 4 tried betore the Con- 
ſtable and Marſhal. And in treating of the Statute of Hen. VIII. which 
| does appoint how Treaſon beyond Sea ſhall be tried; ſays he, that is only 
where there are only two Witneſſes ; but if there is but one Witneſs, he 
ſhall be tried before the Conſtable and Marſhal ; becauſe, ſays he, the Sta- 
tute of Hen. VIII. does not take away that Trial before the Conſtable 
and Marſhal ; and for that, Sir, there are ſeveral Precedents in this Caſe, 
of Perſons that have been Attainted by a Court-Marſhal ; and if the Ac- 
cuſer was vanquiſhed, he was to ſuffer the ſame Judgment the Defendant 
was, it he was found guilty. I am upon a Gentleman's Life, and never 
was ſo before, and deſire to be never ſo again; there have been ſeveral 
Precedents, I ſay, in this Caſe, and my Lord Coke is expreſs in the Point; 
and I deſire any Gentleman to ſhew me any Law that hath repealed this. 

In caſe of Murder; ſuppoſe a Man be wounded upon the Land, and die 
upon the Sea, and I could ſhew ſeveral Caſes where the Common Law 
can't try a Man by Jury, but he ſhall be tried by the Cuſtom of Merchants 
before the Statute of Ed. VI. Ifa Man was wounded in one Country, 
and died in another, he could not be tried. That which 1 aim at, is to 
ſhew you, that though the Common Law ſhould fail, yet they need not 
come with a Bill in this Caſe, If two Engliſhmen beyond Sea light, and 
one kill the other, it can't be try'd by the Common Law ; How then ſhall 
it be tried? It muſt be tried by the Court-Marſhal. It was Sir John 
Ameſley's Caſe in Rich. IId's Time; and Helli's Caſe, and Lord Herbert's 
Caſe, in H. VIth's Time, who 12 being but one Witneſs) was ac- 
cuſcd before the Conſtable and Marſhal. 


* 
ſon: 


— 
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Memorandum, [ Mr. Brotherton was here interrupted by the great Noiſe 


| the Houſe made upon the Novelty of the Argument, ard did not go on 
further with it.] 


— 


Mr. Paget. Sir, I attended to the Debate of this Day, and have not hi- 
therto troubled you myſelf, becauſe I did expect to be better informed by 
this Debate. 

I think the Subſtance of the Debate of this Day hath been, not ſo much 
to ſhew us by what Rule we are to go, as to ſhew us that we have no Rule 
to go by but our Judgments. Sir, 1 never had the Honour to fit in Par- 
liament before this Time, and therefore can't quote Precedents of what 
hath been done in former Parliaments ; others have taken a great deal of 
Pains to ſhew you, that it is in the Diſcretion of Gentlemen, and they are 
only to be ſatished in their Conſciences. I am not fond to hear myſelf ſpeak, 
and therefore I hope I ſhall be favourably heard at this Time; and I do 
think I have the more Reaſon to ſpeak at this Time, from ſomething that 
fell from a very honourable Gentleman at the Bar : If I do miſrepeat him, 
| hope he will excuſeme, for I do not do it with an ill Deſign: But I think 
his Words were to this Effect; That he did not know, but if it was known 
in the Country, that Gentlemen did give their Judgment againſt paſſing 
of this Bill, it might hinder the Election in future Parliaments. Sir, ſince 
there ſeems to be ſo great Streſs upon our Determination in this Matter, 
I hope I may at this Lime ſhew you my Reaſons why I can't come up to 
| agree in this Bill ; and I ſhall ſubmit it to them, whether they will do me 
the Honour to chuſe me again? I muſt confeſs, I do think this is as nice 
a Caſe as I can pretend to give my Opinion in; and as it is ſo, I ſhall de- 
fire the beſt Aſſurance of the ruth of this Matter, before I give my Opi- 
nion for the Paſſing of this Bill. 

Sir, you have had before you one Evidence : I will admit him to be as 
much as a ſingle Evidence can be: As to the Paper of Go:4man's Exami- 
nation, I have heard that and other Matters too, which I ſhall not repeat. 
But I do remember, that, in the Debate of Yeſterday, it was not inſiſted 
on to be Evidence: And if not fo, I ſhall only take the Matter as de- 
pending before you upon one Evidence only. | 

Sir, it is true, I believe this Houſe, as to its Legiſlative Proceeding, is 
not ticd 2 Methods of inferior Courts: But 1 hope I ſhall be excuſed, 
if in the Methods of Proſecution and Conviction of Offenders, after they 
have been preſcribed by the Wiſdom of the Parliament, I hope I ſhall be 


— 


| excuſed, if I believe this Houſe can't take away any Perſon's Lift, 
; leſs Evidence than inferior Courts could do. 2 n upon 


And 
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And, Sir, I ſhall not enter into any very long Vindication of myſelf, 
and my Zeal and Willingneſs to ſerve the Government; I never was em- 
ployed in any other Government; and I think my Actions have been ſuch, 
that nobody can inſtance in any one Thing that hath looked otherwiſe ; 
and when [ kavs ſaid this, I ſhall trouble you no further about that: But 
there hath been ſo much ſtreſs laid upon this Bill, that whoſcever ſpeaks 
agajnft it, ſeems to ſpeak againſt the Government; becauſe it is ſaid, the 
paſſing of it is ſo ncceſlary for the Support of the Government. And I 


was the more willing to cffer you my Reaſons, becauſe, as the Nature of 


this Debate has been, I can't ſatisfy myſelf where my Judgment and Opi- 
nion ſhall reſt ; For if it be fo, that you are not tied to have as much 
Evidence as inferior Courts, and, as they ſay, one Evidence is enough, 
and my Judgment is to be guided by Papers; then they. without any Evi- 
dence, may be enough to ſatisſy: And if you take up with leſs Evidence 
than inferior Courts, I can't come to declare how little Evidence may 
take away a Man's Life. 

As to the Priſoner, I know him not; but I think this Bill is for all that he hath 
to loſe, and is for all the beſt Zng/ fan can loſe upon the like Occaſion. 

Sir, I ſhall be very tender in giving my Opinion for the Bill, unleſs it 
was vety clear to me that it was aal. Truly, I have heard very 
little of the whole Plot, or of this Matter that hath been examined, or 
for which others have been executed; my Life has been generally in the 
Country, and | have not had the Curioſity to buy the Trials; and as this 
is the firſt Perſon that hath been called before me, to give my Judgment 
en, I hope I may be excuſed for taking this liberty, upon ſuch Evidence as 
#ppears before us, to tell you, I can't give my Conſent to this Bill. 

Sir William Lowther. Sir, you have had a very long Debate in this 
Houſe, and long Diſcourſe from the Bar; and though the Counſel was 
directed that they ſhould not diſpute the Privileges and Authority of thus 
Houſe, yet, as far as my Judgment carries me, their whole Diſcourſe was 
againſt it: And moſt of the Gentlemen that have ſpoke againſt the Bill, 
it hath been, becauſe it hath not been adequate to the Proceedings in 
[YV:/lninflir- Hall, becauſe there hath been but one Witneſs. Sir, if there 
had been two Witneſſes, this Houſe had not been troubled with it: It 
is a Caſe of a very extraordinary Nature, and ſo required an extraordina- 
ry Procceding. 

It hath been queſtioned by ſome Gentlemen, Whether one Witneſs be 
ſufficient in this Caſe, or no? Which I wonder at, ſince a great many 
have been convicted upon his Evidence, and every one of them has con- 
fefled ; which ſhews it to be a noforious Truth. 

There is another Inference they draw from the Proceedings here : Be- 
cauſe a great many of thoſe Precedents of Attainders have been reverſed, 
and thote with Notes of Ignominy. If they did confider the Times they 
were made in, and the Times they were reverſed in, there might be a 
great deal of Cauſe for it: We find, that it was contrary Factions that 
reverſed them, and that makes it never the worſe. And truly, Sir, I do 
not know but Where Circumſtances are ſo notorious, but they are tanta- 
ment to a ſecond Witneſs, as I have heard in We fiminfter- Hell, and in 
Caſts of Life too, If a Man be murdered, and two in a Room, and one 
comes out with a blocdy Sword, the Law does preſume that Man mur- 
dered him, tho' there is no particular Evidence that he murdered him, 
but only this Circumſtance; and yet the Man's Life is concerned in that 
Cale, So that upon the whole, it appears to me that he is guilty, and, I 
think, nothing can be plainer. 

1 here is another Circumſtance, That he fled for it; and that is a Pre- 
ſumption of a Man's Guilt; For a Man loſes his Goods, if he flics for 
Þclonye 

Mr Harig. It would be very unreaſonable and impertinent to trouble 
you long after ſuch a Debate; I ſhall avoid Repetition of what hath been 
1:2ycted to you much better from other Perſons, than would have been 
{10014 me. 

i own 'tis a Caſe of great Concern, and 'tis my Misfortune that I 
ſhould ever fit upon a Thing of this Nature; but I will diſcharge my 
Conſcience always, and give what Arguments occur to me, why I am 
againſt this Bill. | 

Gentlemen have been pleaſed in their Arguments to enter upon the 
Debate of your Power and Authority, and have made that a Part of their 
Argument; but I think, with Submiſſion, we need not diſpute that at 
all ; It is admitted, that there have been Bills of Attainder paſſed former- 
Iv, and your Authority is not under diſpute; for the Legiſlative in all 
Nations have a Power Jodged in them, for the Safety of the Whole, 

zut your proper Enquiry is, Whether this is ſuch a Caſe as you ought 
to exerciſe this extraordinary Power; mne regnum ſub graviore regns © 
Though you have this abſolute Authority, yet 'tis to be executed by the 
Rules of Reaſon, and by the Rules (for ſuch there are) of eternal Jultice; 
and 1 look upon this as one that is inviolable, That no Man can forfeit 
his Life, in ſuch a Caſe as this is, without two Witneſles. I muſt ad- 
here to that, becauſe I have heard nothing in this Debate that can make 
me quit that Maxim : And *tis ſuch an ancient Land-mark, that I will 
never draw a Curſe upon me, and my Poſterity, for removing of it. I 
beg leave that I ſpeak with this Earneſtneſs to you. 

Gentlemen have been pleaſed to make it part of their Arguments, The 
great Danger the Government is in if this Bill does not ſucceed, I will 
not uſe many Words; but I think that Argument ought not to be taken 
in the groſs, but to be examined, Whether this Argument, of the Ha- 
zard of the Government, is of equal Poize for you to break the eternal 
Rules of Juſtice? 1 won't quote the Caſe before; every Gentleman knows 
it, (though there was two Witneſſes in that Caſe to put an innocent 
Perion to Death) where it is urged, the Romans will come and take our 
State and Nation : But with how much Reaſon that was urged, every 


Body knows; and how far the Government is now in Danger. Let us | 


consider, Is this Gentleman out of your Pewer ? Is the Government in 
Danger of a Man that is your Priſoner ? Is he in open Rebellion againſt 


you ? If this Law dues not paſs, if you have not your Hands in his Blood, 
is he not under the Power of the Law? Did not he tell you fo himſelf:? 


Every Gentleman ought to have a Zeal for the Government, and I with 


it was viltble in every Thing elle ; but if that be ſo, give us leave alto to 1 ſhould think my Blood unjuſtly ſpilt, let me be never fo guilty, 


163. Proceedings again Sir J. Fenwick, Bar. 


| 
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ſpeak with Zea) for out Liberty, and ancient Conſſitution. The Argu- 
ment is turned two Ways: On one Side you are told, That this proba- 
bly may make him confeſs ſomething; and by others, he is to be made an 
Example of Puniſhment. This is the firſt Beginning of a Bill of this 
Nature: But the ſame Reaſon that leads you to this, muſt lead you to all 
the reſt : The ſame Reaſon that is urged for this Bill to make him confeſs, 
will lead you to bring in a Bill to make him a good Evidence : This eve- 
ry Body muſt allow to be the Conſequence of it. | | 
How does this Bill come before you? It comes before you upon a vil- 
lainous, ſcandalous Aſperfion of ſome great Men; though I know them 
not all, yet I have a great Value for them, and | would make their Cafe 
my own : But if they were the neareſt Relations I had, | would be againſt 
this Bill upon their Account; and Jet any one examine the Reaſon of it. 
Sir, I won't run into Precedents ; but, only becauſe it hath been told 
you, That the Precedents were made in one Keign by one Faction, and 
then the Attainders were reverſed in another Reign by another Faction: 
There is one occurs to my Mind, which hath been touched at, and is at 
leaſt of Inſtruction to me. T here was a Caſe in Ed. Illa's Time; there 
was the Depoſition of a King, a King barbarouſly murdered, and his Son 
upon the I hrone; and there was the Notoriety of the Fact, for which a 
great Man was attainted in his Son's Reign, and no different Title : and 
four Years after, a Bill was brought in againſt the, Earl of March And 
one of the Articles againſt him was, T hat he had procured that Attainder 
of that noble Lord, under Pretence of ſome Letter, or Paper, that was 
ſigned by him; which, if it was ſo, ſays the Record, was no Evidence. 
I ſay this before Gentlemen, to ſhew them how Things have turned, 
and Precedents that have been made very unanimouſly ; but in bad Times 
have been turned to ſhed the beſt Blood in England. It grieves me to my 
Soul] to hear of Mr. Corniſh, whoſe Attainder you have reverſed, to hear 
that quoted as a Precedent in this Houſe : *Tis not whether two Witneſ- 
ſes be the Rule of J/e/minfler-hall, *tis the Rule of right Reaſon ; and 'tis 
a Maxim in your Law, Make what Law you will againſt the Law of 
God, *tis void: And this is the Law of God, and right Reaſon. 
You muſt provide for the Government; and when you can't do it by 
Courſe of Law, then Armies muſt do it, when the Courts are ſhut. I 


| hope Gentlemen will not put a hard Conſtruction upon what I have faid ; 


I have done it to diſcharge a good Conſcience. 

Mr. Chancellor of the Exchequer. Sir, I am for the Commitment of this 
Bill, becauſe in my Conſcience I think Sir Febn Fenwick is guilty z and 
becauſe I think the Power of Parliaments may interpoſe in this Matter : 
And it they haveſuchaPower, I think they may juſtly exerciſe it in this Caſe, 

Gentlemen ſay, they will not diſpute the Power of Parliament; and yet 
in their Arguments they tel] us, we are not to proceed otherwiſe than ac- 
cording to the Forms of inferior Courts. And if the Parliament is not 
to proceed without two Witneſſes in the Caſe of Treaſon, give me leave 
to ſay, there is no room left for a Bill of Attainder, unleſs you will take 
the Buſineſs of inferior Courts upon yourſelves: And I am confident, ſe- 
veral Gentlemen, if there were two Witneſſes, would uſe it as an Argu- 
ment, What have you to do with it? Refer it to the ordinary Courts of 
Juſtice; and I am ſure that would be very reaſonable, But I do think 
that Parliaments have that Power, and they have always uſed it; and I 
believe *tis for the Advantage of your Conſtitution. The inferior Courts 
are to go by the Letter of the Law; and whocver can avoid that, is to 
eſcape 9 — there ; but the Legiſlative is not to be dallied with: 
And if the Offence be of that Nature, that inferior Courts can't reach it, 
they can go beyond all Forms to preſerve the Government. This they 
have done, and upon that Principle you fit here. Was it by the Forms 
of common ſuſtice below, that you declared the Throne to be vacant, and 
King 1#://;am to be lawful King ? Is it upon the ordinary Rules of A- 
minſier-hall, that his Title does depend? No, it depends upon this Max- 
im, That the Parliament of England are intruſted for the Whole, and 
may conſtitute a Government for the Preſervation of the Whole. And 
upon the fame right Principle that I gave my Vote to declare him rightful 
and lawful King, by the ſame Principles 1 declare his Enemies to be 
Traitors. 

You are told here, *tis according to the Law of God and Nature, that 
there muſt be two Witneſies in Caſes of Treaſon : 1 do not pretend much 
Skill in other Parts of the World, I think 'tis our particular Happineſs 
to have this Way of Trial: I think in any other Part of the World, if he 
had dealt thus with the Government, he would have had another manner 
of Proceeding againſt him, than to be condemned by King, Lords, and 
Commons : But that is your Conſtitution, but it does not hold in other 
Parts of the World. 

Some Gentlemen lay the Streſs of their Argument upon te ul] Conſe- 
quence it may have in another Reign: { would avoid ill Conſequences in 
another Reign as much as I could, but dur immediate Care is the preſer.- 
ing of the preſent Conſtitution, 

But if Gentlemen are apprehenſive, that by ſuch an Example, if King 
James ſhould return, others may be punithed ; if we may judge what he 
would do, by what he hath done, he would go another Way to work; if 
he came to Londen, he would proceed as his Party Cid at Dublin, and at- 
taint all the Proteſtants in one common Bill; that is the Precedent he hath 
ſet, and he will follow. And therefore, in order to prevent that, and in 
order to punith our Enemies, and to preſerve our Conſtitution and Prero- 
gative of Parliament in all Points; and becaute I am convinced in my 
Conſcience he is guilty, 1 ſhall give my Concurrence for Commi:ment of 
this Bill. 

Col. Granvile. Sir, I would not preſume to trouble you at this Time 
of Night, was the Debate upon a leſs Subject than it is; but ſince you 


are going to pronounce Judgment in a Cale of Life and Death, and that 


this Houſe is above any Rules, and we have no Precedent for it, but eve- 


ry Gentleman is to find out private Rules to walk by; the Rule that I 


ſhall take to is, That I would deal with Sir 7%. Ferrurck as I would have 
Mankind to deal with me, if I vas in Sir Fob Femuvice's Place, and were 
indicted of High-Treaſon, and were not allowed any Trial, nor the Be- 
nefit of making my Defence, according to the known Laws of the Land; 
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The Laws ate what are ſet up for the Defence of every Man; and when 
once we break through them, Whatever our End may be at that Time, 
and tho' it may in ſome manner ſtem to juſtify us, becauſe tis to come at 
un ill Men; yet pray conſider, the, beſt of Men may be come at as eafily as 
the wor{t of Men. And what makes me cautious is, That my Hands are 
guiltlefs of Blood yet, and I will take care how I begin to dip them in it. 
And that which will make me cautious in any Caſe of this Nature is, what 
I read in the Story of the late Time, That when once a Sett of People had 
begun to dip their Hands in the Blood of my Lord Strafzrd, nothing 
would quiet them till they had tained their Hands with Royal Blood. The 
Laws are the common Detence between the King and the People but the 
King is ſafeſt when the Laws are moſt ſtrictly obſerved. 

I ſhall not pretend to talk of your Power, which hath no other Bounds 
but your Juſtice and Diſcretion; and what you think fo, will, I hope, 
met with Approbation abroad, And in this Caſe I ſhall always be 
againſt v:hat is called a Trial To-day : But I do not think it any ; for I do 
think we are an unft Court to determine this Matter, We fit in fo many 
Capacities, tis hard to diſtinguiſh in what Capacity we are here: Some 
are accuſed ; tis hard to be accuſed, and to be a Toke at the ſame "Time. 
I am ſure I am as much concerned as if I was accuſed myſelf; and 'tis for 
my Innocence and Honour that I think myſelf bound to ſpeak againſt this 
Bill. For as no Reſentment ſhall make me do any Thing that is unjuſt, 
ſo I fear nothing that he can ſay; and I will never go abuut to ſtop his Evi- 
den ce, by cramming a Bill of Attainder down his Throat. 

Befides, tis an unfit Thing for any Gentleman who is obliged to be of 
Countel for the King; *tis hard for him to be ſo, and fit here as a Judge: 
I think alſo to proceed in this Manner, is a diſreſpectful Thing to the King 
himfelf ; for in this Cafe you turn the Throne of Mercy into the Seat of 
udgment. The King, who ſhould have all the Ways to ingratiate him- 
ſelf with his Subjects ; you make him, by this Procceding, to pronounce 
the Sentence himſelf upon the Life of a Subject; and 'tis hard to offer a 
Bill to the King in ſuch a Manner, by which you oblige him either to re- 
ject it (which was always Jook'd upon as an Hardſhip) or to paſs Sentence 
upon this Geatleman, which perhaps his gracious Temper and his Mercy 
make him averſe to, 

Sir, 'tis too late to give you other Arguments; you have heard a great 
many better than I can give: But I think this Bill is unjuſt in itſelf, and 
dangerous in its Conſcquence z and therefore I hope you will not com- 
mit it. 

Sir Herbert Crſts. Sir, I did not think to trouble you in this Debate, 
but only for the Arguments that have been uſed by ſome that ſpake lately, 
who ſeem to lay a great Lead upon Men, according as they give their Vote 
in this Matter, becaufe 'tis in relation tu the Blood of a Man. 1 have con- 
ſidered the Point, I hope, with as much Caution as any Man within theſe 
Walls, and hope to act with as ſtrict a Conſcience as any Man whatſoever; 
and ſhall be glad to be informed from thoſe Gentlemen, that have laid the 
Streſs ſo hard upon Religion, how they can ſhew me, that I do not as 
ſtrictly, as to all Points of Religion, give my Vote for paſſing of this Bill, 
as they would excuſe themſelves from it, I muſt agree with thoſe Gentle- 
men, That you are no ways bound or limited to the Rules of VHeſiminſter- 
Hall; and therefore what was ſaid upon that, I did not think worth 
taking notice of; but when we are told, we are bound up by the Laws of 
Nature and Religion, and the Law of God, in this Matter, this touches 
me ſo nearly, that I mult defire thoſe Gentlemen to ſhew me in Scripture 
the Law that they quote. 

If it be the Law of Nature, and the Law of God, that every Man that 

dies muſt be convicted by two Witneſſes, as an honourable Perſon ob- 
ſerved, I wonder it is not obſerved by all Chriſtian Nations and 
Governments, That they are not all governed by this Law; if there be 
any Direction from the Law of God, that no Man is to die for Treaſon 
without two Witnefles, but he may ſuffer for Murder and Felony with 
one Witneſs. Now, I (ay, I muſt defire the Gentleman that aflerts it, 
that he would be pleaſed to ſhew me it in Scripture, and | will be entirely 
of his Opinion: But til! hear that very plainly proved, *ts not within 
my Reading or Rem mbrance, and therefore I deſire it may have no 
Weight. And now | am up, I ſhall give my Reatons, why 1 ſhall give 
my V «tc for this Bill. 
The Reaſon that governs me, is the Preſervation of the Government, 
and the Common-wealth under which I live; and which I think I am in 
the Station wherein i ſtand bound to preſerve, by all the Rules of Juſtice 
imaginable. Now if your Law hath bounded inferior Courts, but hath 
not bounded you in this Matter, though you have ſaid infcrior Courts 
ſhall not actermine and give Judgment in fach a Caſe ; yet, I think, you 
are not bound up fo here: But if the Matter be proved to my Satisfaction, 
I may give my Judgment according to the Evidence that cvines before me, 
without that KKiiriciion, 

But, Sir, this ought not to be done, *tis ſaid, but upon extraordinary 
Occaſions. You were told, ſome Time ſince, of the Calc of the Duke of 
A7o:mauth; but it was ſaid, that he was attainted becauſe he was in Arms, 
and could not be come at otherwiſe: But I think this is a parailel Caſe to 
that, if not much ſtronger : for here is a Perſon that hath been accuſed, 
and fully proved to have been in Rebellion, and in treaſonable Practices 
with your Enem cs, to bring an Invaſion upon you, and to ſubvert your 
Government; and tho' he hath not been proved to have been in that ſin- 
gle Act of the Altaflination, yet there is ſuch a Correſpondency between 
one and the other, that I do look upon him 2s equally guilty of both. 
Therefore this having been ſo fully proved, and the Perſon that ſtands 
accuſed being out of the reach of the common Courſe of the Law; what 
Remedy have you, but to fly to your Legiſlative Power, to attaint him 


upon tne Grounds and Allegations of your Bill, that one Witneſs is 


withdrawn? And J am very well ſatisfied, and I think we may preſume 
"tis by his own, or his Friends Encouragement and Procurement. And 


I & take this to be as reaſonable a Ground for your Bill, as any Thing 
in the other Caſe; and I know not wit is an extraordinary Caſe, if this 
bent one: Is it not an extraordinary Cafe, for a. Plot to be laid for the 
tota! Subverſion of this Conſtitution, and our Religion for ever, and we 
can't come at it to puniſh it another Way? But it hath been ſaid, the 
Safety of the Gorernment does not depend upon him: If we acquit him, 


en a Bill of Attainder for High-Treaſon. 
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| we are to acquit every one alike : I hope the Goverument ons not depend 
upon him alone; but if you clear him, there is the fume Right to clear 
any Criminal whatſoever. Sir, ſince I am brought up upon giving my 
Judgment in this Matter, (though I come as unwillingly as any body 
it) I miſt go according to my Conſcience ; and till 1 can fee ſomething 
of the Law of God, that has been hinted at, made out, I mult po accord- 
ing to the Law of my Reaſon ; and that is, that I mut be for the Bill, 

Y ood Norreys. I will not pretend to tell you what the Authority of this 
Houſe is, tis what they pleaſe to make it; but I am ſure they will 
ground it upon good Reaion;z bat I think the Reaſon chicity given for the 
Commitment of this Bill, leaves you a Latitude to do what you pleaſe, 
and give no Reaſon at all; for it is only to ſay, I am convinced in my 
Conicience this Man is guilty; no matter upon what Proof, no matter 
whether any Proof or not; you may believe it from his Lite and Conver- 
ſation, and the Company he keeps, or from his Intereſt ; and, that may be 
Argument enough to find a Man guilty. But till I know a Reaſon better 
grounded than this, I cannot be tor the Commitment of this Bill. 

Sir Chriſtepher Muſgrave. I am ure at this Time of Night I am unſit 
to ſpeak in ſo great a Matter: I muſt confets I ſhould not have troubled 
you, if it had not been in the Caſe of Blood. 

You have had a great Debate before you of the Power of Parliaments, 
and that hath teen ſufficiently argued; and I have not Learning enough to 
give you any Precedents that have not been already quoted: But every 
body docs agree in this, That what Power you have of this kind, is not 
to be exerciſed but upon extraordinary Occaſions, Now 1 would be glad 
to know, What this extraordinary Occaſion is? 

Every body allows, That Treaſon is the greateſt Crime a Man can be 
guilty of; and the Charge of this Gentleman is High-Treafon : But 
therefore, in this Caſe, mult you exerciſe this Authority? Pray, wherein 
does this Caſe differ from any other Cafe of Iliph-Trecafon, that any 
other Perſon will be practiſing againſt the Government? All the Differ- 
ence I can make of it, conſiſts in two Points; the one is, That he hath 
prevaricated with the Government; and the other, That Gentlemen ſay 
he hath been a Means of Procraſlinating his Trial, in which Time an 
Evidence hath made his Eſcape. I will allow you, that *tis a very great 
Crime for any one to aſperſe fo great Men as he hath done; but I would 
be glad to know, whether there being fuch an Ingredient, it be ſufficient 
to attaint him upon High- Treaſon upon that Account, 

Then as to that of a Witneſs being gone, Gentlemen have faid, They 
are apt to believe, and there is great Preſumption that he hath been the 
Occaſion of this Witneſs being gone. Is that an Ingredient ſufficient, 
though at preſent it hath not been proved to you? But if it had been pro- 
ved, I ſhould not however think that is Preaſon. 'T hen it this be the only 
Difference between this Gentleman and any other Perſon that ſhall be 
practiſing to ſubvert the Government, I would know, if there be but one 
Witneſs againſt any Man, for Conſpiring againſt the King, if they may 
not have recourſe to this Precedent, to proceed againſt hin by a Dill of 
Attainder ?- For the Argument is, W hofocver is endeavouring to ſubvert 
the Government, provided there be but one Witneſs, you are obliged, by 
virtue of your Legiſlative Power, to bring a Bill of Attainder againtt him. 
And what then? Of what Uſe is the great Care and Wiſdom of your An- 
ceſtors, and yourſelves, that where a Crime is lo great, and the Puniſh- 
ment ſo great, there ſhould be two Witneſſes ? 

I was mightily ſurprized to hear Gentlemen tell you, That two Wit- 
nefles is a Form in your Law, and a Form in inferior Courts. 1 never 
could believe that was a Form; lor according to your Law, no Man ſhall 
be declared guilty of Treaſon, un!cis there be two Witneſies apainſt him; 
ſo that it gives, ina manner, a Determination to the Crime; that I take 
to be the Caſe. ; 

A Gentleman told you, That he was fully ſatisfied by the Proof, that 
this Gentleman is guilty: But how can a Man fatisfy his own: Conſcience, 
to condemn any Man by a Law that is ſubſequent to the Fact? For that 
is the Caſe; and pray ſce the Danger of Precedents : It now will appear 
upon your Journals, that you have cauſed to be read a Depoſition of a 
Perſon that was abſent, taken before a Juſtice of Peace, when the Perſon 
accuſed had no Opportunity to interrozate him; and Jikewiſc, that you 
have heard a Witneſs as to what a Man ſwore in the 'I rial of another Man: 
All this will appear upon your Books. 

And truly, I would be glad to know, if another Age may not be apt to 
think, that you took theſe to make good the Defect of another Witneſs; 
and then I muſt appeal to you, it you have not admitted of a Teſtimony, 
which according to no Law is admitted, 

They ſay you are not ticd to the Rules of IWAminſter-Hall, nor thcir 
Forms. Is there any Law in being, that ſays, a Judge may hear a Wit- 
neſs as to what was ſworn upon the I rial of another Perfon, to condemn 
him that was not Party to that "I rial ? If there be no ſuch Law, then the 
Rule is founded upon Juſtice and common Right, that nothing ſhall be 
brought againſt a Man when a Man was not a Party when the Oath was 
made, and he had no Opportunity to examine him. 

I thought it my Duty to tell you, That when you have made this Pre- 
cedent, if any Perſon thall be accuſed of I reaſon but by one Witneſe, 
there will be the ſame Reaſon to proceed thus againit him. 


I 


Then (being a little before Eleven a-Clock at Night) the Qngſtian was put, 
I hether the Bill ſhould be Committed © And the Iianſe divided : 


Ayes, 182. Nocs, 128. 


So it paſſed in the Affirmative, and the Bill was committed to a C:mmittee of 
the while Houſe, 


Veneris 20 die Novembris, 1696. 

The Houſe reſolved.into a Committee of the whole Houſe upon the ſeid Pill, 
and ſeveral Wards being offered as an Amendment to the ſaid Bill, to 
import Sir John Fenwick's being Guilty; at laſt the Merds that were 
aired on, were theſe [Of which Treaſon the ſaid Sir ahn Fenwick 
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is guilty) : It was x propoſed to the Conſideration . of the faid Com- 
0 


mittee, Whether the Lords Spiritual fhotild land in the enafting Part ? 
But upon looking into the ſeveral Ad of Attainder, it ed they were 
wnconcerned in all thoſe Hatt of Attaindery, in the enatting Part; and ſo 


the Committee was ſat sed in that Point, and they were left to fland in 
the Bill by genera! Conſent ; and the Bill was ordered te be reported to the 
Houſe ; and afterwards, upon the Report, the —— with the Com- 
mitte in the aforeſuid Amendment of the Wards, importing Sir John 
Fenwick's being gritty. | 


Mereurii 25 Die Novembris, 1696. 
The ſaid Bill againſt Sir John Fenwick was read the third Time. 


Mr. Methwen. Mr. Speaker, I have not troubled you in moo this long 
Debate, and do it unwillingly tow : but I do think it every Man's Duty, 
In a Caſe of this greut Importance, freely to own his Opinion, and give 
his Reaſons for it. 

The greateſt Part of the Debate hath run upon two Things ; the In- 
conveniency of Bills of Attainder, and the having them too frequent ; that 
it is neceſſary to have them ſometimes, that any Perſon might not think 
they are not out of Reach, if they could evade the Laws that were made to 
protect the People. 

I think, in general, that this Bill, as every other, ought to have its Fate 
upon the particular Circumſtances before you ; and whoever gives his Af- 
firmative to this Bill, ought to be convinced, that Sir Fohn Fenwick is 
guilty of High- Treaſon; and alſo, that there are extraordinary Reaſons 
why the Nation does proſecute him in ſo extraordinary Manner; and I do 
think one of theſe is not ſufficient alone. 

If between the Indictment and Arraignment, or Trial, Goodman ſhould 
have died, and there had been no other Reaſon for attainting Sir John Fen- 
wick, only the Defect of his Evidence, I ſhould not have thought it a ſuffi- 
cient Reaſon, though we ſhould have had an Opportunity of being in- 
formed of his particular Evidence, and believed him guilty ; and it Sir 
John Fenwick does not appear guilty, I do not think any Reaſon of State, 
though he hath prevaricated, and behaved himſelf to the Diſſatisfaction of 
every Body; therefore, I think, there muſt be both theſe. 

ou have heard the Evidence; I ſhall not repeat it, but rather come to 
theſe Things that diſtinguiſh Sir John Fenwick's Caſe; only thus, uu 
have received the Evidence againſt Sir John Fenwick, and given him Li- 
berty to make his Defence, and have fully heard him ; which I think 
hath altered the Reaſon of a great many Precedents cited from my Lord 
Coke, and other Authors. 

That which diſtinguiſhes this Caſe is, the gu Danger the Nation was 
in from this Conſpiracy, and the Senſe the Nation hath had of it; andI 
tind, by the general Opinion of all Perſons, this Danger is not at an End. 

There ſeems likewiſe to be an Opinion as general, That Sir John Fen- 
wick could have contributed to your Safety by a Diſcovery. 

The next Circumſtance, That Sir John Fenwick knowing of this, and 
the ExpeClation the Nation had from him, for that he could have contri- 
buted to your Safety, hath made uſe of that to put off his Trial ; and at 
laſt, has made ſuch a Paper, as docs ſhew an Inclination to do you all the 
Prejudice he can, and tended to the creating of new Dangers ; and by this 
means Sir John Fenwick, againſt whom there was two Witneſſes when he 
was indicted, hath delayed his Trial, ſo that now there is but one; and 
there is a violent Preſumption, that this Perſon is withdrawn by the Prac- 
tice of Sir John Fenwick's Friends, 

There remains yet with me as great a Conſideration as any of theſe ; 
the publick Reſentment of the Nation for ſuch his Behaviour, is the only 
Means his Practice has left you; and it ſeems neceſſary for your Safety, to 
come the next beſt Way to what he could have done. 

Againſt the Evidence that hath been given, there have been great Doubts 
raiſed ; not ſo much whether it be ſuch Evidence as may incline us to be- 
lieve him to be guilty ; but whether it be ſuch as you ſhould hear in the 
Capacity you are in; and whether, after it is found, ſuch as it is, that is 
not ſuch as would convict him upon another Trial. Whether you ought 
to credit it, and that ſhould influence you to give your Vote for this Bill of 
Attainder ; this is 2 Doubt that I find weighs generally with them that 
differ from me in Opinion about this Bill; and therefore I deſire leave to 
ſpeak to that Particular. 

"Tis ſaid, That you are trying of Sir John Fenwick ; that you are Judges; 
and that you are both Judges and Jury ; and that you are obliged to pro- 
ceed according to the ſame Rule, though not the Methods, of J/efmin- 


fter-Hall ; gr allegata & probata. 


But the State of the Matter, as it appears to me, is, That you are 
here in your Legiſlative Power, making a new Law for the attainting of 
Sir John Fenwick ; and for exempting his particular Caſe, and trying of it 

if you will uſe that Word, though improperly); in which Caſe the 
lethods differ from what the Law requires in other Caſes ; for this is 
never to be a Law for any other afterwards. 

Methinks this being the State of the Caſe, it quite puts us out of the 
Method of Trials, and all the Laws that are for limiting Rules for Evi- 
dence at Trials in Hefminfter-Hall, and other Judicatures; for it muſt 


be agreed, the ſame Rule of Evidence maſt be obſerved in other Places as 


well as Je/tmin/ter-Hall, | mean in Impeachanents, and it has always 
been ſo taken. ; 

This Notion of two Witneſſes has ſo much 
men, that we have had ſome Gentlemen ſay, 
Law of Nature, the univerſal Law of Nature, nay, by the Law of God : 
And I think, if it was fo, there would be no doubt but it will oblige us. 

But therefore I go to the Bottom of the Matter : That any Man de- 
ſerves to be puniſhed, is becauſe he is Criminal: That this or that Man 
deſerves it, is becauſe he is guilty of a Crime, let his Crime be made evi- 
dent any Way whatſoever ; for whatſoever makes the Truth evident, is, 
and is accounted in all Laws to be Evidence. 


ined upon ſome Gentle- 


Now as to the Rules for examining any Perſon, whether he is guilty or | 


| 


— 


at this is required by the 


16 4. Proceeding againſt Sit J. Fenwick q Bar. 


8 W. III. (420 


not, and the Evidence that is allowed in all Nations, ho two Nations agtee 
in the ſame Evidence for the Trial of Criminals, nor in the Manner 9f 
giving the Evidence againſt them. | 

Your Trials differ all other Nations 3 not ny that you are trie 
by a Jury, which is particular to you; but that the Witneſſes are to be 
8 Face to Face before the Off. ndet ; and you have made Lau: 
that there ſhall be two Witneſſes in Caſes of High- Treaſon; and herein 
you are the Envy of all other Nations. ; 

Sir, the Evidence that is to be given againſt Criminals, differs in the 
ſame Nation where the Offences differ ; there is a Difference between 
the Evidence that will convict a Man of Felony, and the Evidence that i; 
to convict a Man of Treaſon ; and the Evidence to convict a Man of the 
ſame Crime, hath been different in the ſame Nation, according to the Rea. 
ſon of the Law. No doubt, by the Common Law of England, that Evi. 
dence was ſufficient, which was ſufficient to incline the Jury to believe the 
Perſon guilty. This before the Statute of Edward VI though that was 
made upon great Reaſon, and appears to be for the publick Good, by the 
general Approbation it hath received ; but I don't think in your Proceed. 
=P here, you are bound by it. 

ut, Sir, it is ſaid, Shall we that are the Supreme Authority (as we are 
Part of it) go upon leſs Evidence to ſatisfy ourſelves of Sir Fohn Fenwict's 
Guilt, than the other Courts? And ſhall we reſort to this extraordinary 
"AI in this Caſe ? 
ruly, if it did ſhake the Manner of Trials below, I ſhould be very 
unwilling todo it; but I do take it clearly, that it cannot; but on the 
contrary, I think there is no ſtronger Argument for your reſorting to this 
extraordinary Way, like to that of the Caution which your Law hath 
| paring for the Innocency of all Perſons. For if we conſider all thoſe 
aws that have been made, tis plain it muſt be in the View of our Anceſ- 
tors, that Criminals might not eſcape ; and the Laws are made for your 
ordinary Trials, and for thoſe Things that happen uſually ; and your Go- 
vernment hath this Advantage, That they can keep to that which others 
cannot : For in a very oh Courant (as was obſerved by a Perſon that 
ſat in this Houſe the laſt Time this was debated) the Ways of puniſhing 
Crimes of this Nature are extraordinary, when Perſons are condemned : 
They are not only unheard, but they are condemned before they are ac- 
cuſed ; and that is thought neceſſary there, which will not be endured 
here; and 383 Government hath continued ſo long, and no Endea- 
vours have been to alter it, though ſo many noble Families have ſuffered 
by it, becauſe they are convinced, as to their Conſtitution, tis neceſ- 


ſary. 

The next Argument is from the Precedent we are about to make ; and 
whatever the other Precedents have been, what you do now will be a Pre- 
cedent for you and your Poſterity : and whilſt that is uſed to make you 
cautious, and tends to make you conſider well, whether it is according to 
the Duty to your Country to paſs this Vote (which no doubt is the only 
Queſtion before you), 'tis a good Argument. 

Sir, if this Precedent ſhall appear to Poſterity to be a Precedent concern- 
ing an innocent Man, or a Perſon whoſe Guilt was doubted of, or one 
whoſe Guilt did not appear, and this Bill ſhould be carried by a prevailing 
Party, I do agree it was a very ill Precedent: But if the Caſe be, that 
this Precedent will appear to Poſterity, upon the Truth of the Thing, to 
be a Precedent made of a Man notoriouſly guilty ; of a Man that had de- 
ſerved this extraordinary Way of Proceeding, this extraordinary Reſent- 
ment of the Nation; and that nothing could have hindered this Man from 
the common Juſtice of the Nation, but his having endeavoured to elude it 
in this Matter ; and if it appears that you would not be put off ſo, but 
made an Example of this Man, I ſhall not be ſorry it ſhould appear to Poſte- 
rity ; but I believe Poſterity will (as I think they ought) thank you for 
It. 

Sir, I do ſay for my own Particular, while I am innocent, I ſhould not 
think my Life in Danger to be judged by 400 Engliſb Gentlemen, and the 
Peerage of England, with the Royal Aſſent; and when I reflect, I can't 
be of Opinion, that the Government could have procured a Parliament to 
have paſſed a Bill of Attainder againſt my Lord Rufſel, or Mr. Corniſh, or 
Mr. Colledge, I don't think all the Power of the Government could have 
prevailed with the Parliament to have done it; and here I ſee that a great 
many Gentlemen have oppoſed every Step of this Bill, for fear of making 
an ill Precedent ; yet thoſe Gentlemen do believe in their own Conſciences, 
that he is guilty ; and I can't think that any Perſon can be in Danger by 
ſuch a Bill, when Gentlemen oppoſe this Bill only upon the N! 
Part, though they ſtill confeſs him to be guilty. 

All the Concluſion | make to myſelf is, That I do believe, I am con- 
vinced in my Conſcience (which I think is ſufficient, when I act in the 
Capacity I now do) that Sir Fohn Fenwick is guilty : But there are Rea- 
ſons ſo extraordinary to ſupport this Bill of Attainder, that I do not ſee how 
= Perſon, that is ſo convinced, can refuſe to give his Affirmative to this 

Il, 

Sir Gedfrey Copley. Sir, I am very ſenſible a great deal hath been ſeid 
upon this Subject; but I think there is ſomething in Duty incumbent up- 
on every Man, eſpecially upon me, who can't concur with the general 
Senſe of the Houſe, to give my Reaſons for my Diſagreement ; and [I 
will make no uſe of Arguments but ſuch as I can't anſwer myſelf. A 

reat deal hath been ſaid upon this Debate by Gentlemen learned in the 
| Say and many of theſe, though they have ſaid they would not ſpeak as 
to the Power of Parliaments, yet the greateſt Part of their Arguments have 
touched upon your Method of Proceedings, and to ſhew you how they in- 
terfere with the Rules of 1/:/tmin/ier- Hall ; fo great is the Force of Cul- 
tom and Education: But I acknowledge ſome have brought us Arguments 
quite of another Strain. 

This is a Matter of ſo extraordinary Importance, that I think it proper 
to conſider what Rules we have to go by; but I take the Puniſhment 
of Offenders and Criminals, to be the neceſſary Support of all Govern- 
ments whatſoever, without which no Government can continue ; but 
all Societies of Men have ſuppoſed to themſelves ſome Rules, whereby it 
may be known, whether Offenders are guilty or no. ; 

b 


hen e Bill ef Attainder for High-Treaſon, 
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£5» of ont Nation tc have two poſitive Witneſſes to] Vote, I reckon him ſo deſpicable, and becauſe I believe him to he a Tr. i* 

It n 2 A ede, hat I e fe of this-as an | tor, und üer the Worſe of him for the Part he hath acted ſillee he was 

_ prove © e WL ai died up o Meſe Rules i No I am not of that Ir fy, I Thoul, not c * | myſelf about it, But 7 ſpeak 

tri * pray A are bound by he Rules of any Society whatſoever, againſt. this Bill T peak Þ the Behulf of all thoſe that may, hercafter 
{A Ws woot ment Nabe 2 Power to blogs alt Laws that they have paſſed, | ſuffer* by ſuch 4 Precedent Ad tls. Thoſe Precedents that e been 


if ink good ; and fo certainly cannet be tied up by any Rules now 
— ba Dede n, Sie, there ate the eternal Rules of "Equity, and ſuſtice, 

* Right Reaſon, and Conſcience; and theſe, I think, are unalterable, 
in the and never to be ſwerv'd from; and therefore I ſhall take the Liberty to 
tween | fee how far agreeable dur Proceedings ate to theſe Rules. 8 i 
that is Sir, I do ock upon it, that 'tis a Rule agreeable to what ! fpeak of, 
of the That no Man ſhalt be Nr he knows not hom; and that no 
Res- Man ſhall be accuſed, but _ the — "WA againſt him, and he, ſhould 

2 | onted, and brought Face to Face. $6 ; 

2 the 8 of thoſe * believe Sir Fohn Fenwick to be guilty ; and there 
it was is clear Proof of it by one Witneſs ; and you have added to this an Indict- 
dy the - ment that is found: But I muſt needs own, that | think that to be ſo far 
* from giving an Addition or Strength to the Evidence, that when that is 


n the Scales to be lighter than they were before; 


brought in, I look u 


; or Writing that is ſworn to behinid'a Man's back, ſhall 
wid Fee * ſupply —— Part of the 4 if not ſo, 
— why is it brought here f) and if that be to be interpreted to make up a 

Pert of the Evidence, I do, * parallel Reafon, argue, that the like may 
very make up the Whole at one Time or another; and may be ſo far made 
n the ue of, that any profligate Knave, that gives Information before a Juſtice 
© this of Peace, or a Secretary of State, this may riſe againſt any Man whatſo- 
7 hath ver when he is obnoxious to the Government ot a Perſon may be ac- 
thoſe cCuſtd for his good Service in this Reign, and this may be ſet up againſt 
Lnceſ- bim, and he run the Hazard of his Li e. N . 

our Pen, Sir, as to the Neceſſity of this Matter, I muſt confeſs, that thoſe 
r (30- that brought this Matter before us, are much wiſer than I; and-therefore 
others I wilt not examine what Reaſon they had to do it: But tt is ſo little agree - 
n that | Able to me, I with it had not come here. But is it wide ſuppoſed, that 
iſhing Four Government is in hazard of any Man that is fat in Neæcgate? Can 
med: any Man think, that Sir John Femwick can do- any Thing in his Condi- 
re ac- tion to hazard it Can you expect tat a Man thut hath been Six Months in 
dured Prifon, and nobody came at him, that he may make\ſuch a Diſcovery as 
,ndea- may be worth your while? But ſuppoſe you had-#Man of Invention and 
fered PreAice, what a Spur do you put t it? May nota Man'of Parts, when 
neceſ- de hath no other W ay to ſave himſelf, may not he frame fuch a Plot, as 
m4 make the beſt Subjects in England tremdie?/ - 
- and Why then, Sir, I do ſay, by this you are in a — dangerous Vay to 
y Pre- ſuffer by the Invention of any Man: And ſuppoſe he guld be ſo ignorant, 
te you as to know nothing; or ſo great a Blockhead, to bo able to invent no- 
ing to thing, would you hang him either for Ignorance ot Inſufficiency ? I muſt 
e * confeſs, I dread the 8 this for the Nation in general, and for 
dur Poſterity, Tis not Sir John Fumtoict's Life I argue for; I do not 
1Cern- think it worth a Debate in this Houſe, nor the Conſideration of ſo great 
Tr one an Aſſemt ly; but I do ſay, if this Method of Proceeding be warranted 
ailing by an Engliſh ME there is an End to the Defence of any Man 
T7 he never ſo innocent. | 44 | 
n = p Sir, — [ heard it mentioned on the other Side of the Way, by 
a de- an honourable Perſon, who never lets any Argument want its Weight, 
eſent- Tnat King James attainted a great Number oi Perſons in a Catalogue, 
| from in a Lump. Sir, I am not afraid of what arbitrary Princes do, nor an 
** it Iriſh Parliament; but I am afraid of what ſnall be done here: I am con- 
o, but cerned for the Honour of your Proceedings, that it may not be a Prece- 
Poſte- dent to a future Parliament in an ill Reign, which I am ſatisſied you 
ou for would not do. I had ſome other Thoughts, which cannot recollect, c. 
Mr. Feley, the Speaker's San. Sir, the worthy Gentleman that ſpake firſt 
11d not upon this Debate, calls me by He ſaid, that he thought in this Matter, eve- 
ind the ry, one ought to give the Reaſons of his Opinion : And in giving the 
L can't Reaſons of my Opinion, I do ſolemnly proteſt, I do it with the ſame Since- 
ent to rity as I would do, if I was upon my Oath, and of a Jury. 
iſh or he worthy Gentleman ſaid, That if there could be any Danger from 
J have this Precedent, that an innocent Man might loſe his Life, he would not 
a great be for it. I defire that he would conſider, whether there be almoſt any In- 
48 ſtances of any innocent Men that have loſt their Lives, but what has pro- 
a. ceeded from Frecedents that have begun upon guilty Men. The ſame Gen- 
ger by tleman told you, that if we did not believe Sir John Fenwick to be guilty, 
Jential no other Conſideration ought to move us to be for this Bill. 
Now the Reaſon I am againft this Bill is, becauſe it does not apprar to 
n con- me, trom the Evidence that hath been given at the Bar, that Sir John Fen- 
in the wick is guilty. And I do think, that which 15 not legal Evidence is 10 
e Rea- Evidence; and I do think, that all the Lawyers that have ſpoke in this Mat- 
ee how ter, have allowed it to be no legal Evidence. And I deſite Gentlemen 
to this will conſider, if it has not been thought reaſonable, that Men ſhould ve 
convicted upon ſuch Evidence, why now it ſhould be ſaid to be neceſſary ? 
en ſeid 1 think the Saying of my Lord S/ raſſard upon his Trial was this: If the 
ent up- Pilot was to direct a Ship in a dangerous Sea, and there wa? no Buoy to di- 
general rect his Courſe, if he there ſplit his 2 * excuſable; but if there 
as a Buoy up, then he was accountable for it. 
EN x Now, * ing our Government to the Sea, there hath been many 
in the Rocks and Sands, and many Men have loſt their Lives by them; but the Trea- 
peak as en Bill ſeems to be ſet as a Buoy to avoid that Miſchief for the future. 
_ have Now if we ſplit upon theſe Rocks, I ſhall think we are but il! Pilots. 
hey in- Upon a former Debate we were told, we are not ticd up to the Rules 
of Cuſ- of I eAminſter-Hall, and it was ſufficient to juſtify a Man in giving his 
uments Vote for this Bill, that he was fatisfied that dir Fohn Fenwick was gui Z. 
| See the Conſequence of that, in - — I have as much believed as 
- pr do this, I have found myſelf miſtaken. 2 
7 Wen · a Jury acts 9 to legal Evidence, that they have no Rea- 
Jovern- ſon to miſtruſt? When a Jury finds according to legal Evidence, they are 
ie ; but in no manner of blame: And if this Man be innocent, when you have taken 
ereby it 2way his Life, and his Eſtate, and ruined his Family, all that you have 


Underitandings, guided by your own private Opinion. 
Were this the Caſe of Sir «bn 
Yor. V. 


to ſav for it is, That you have acted according to the beſt of your own 


I: 


"urged, Jon 


ha 
come near this Point. And though the Power of th Par- 
nament is above that of othet Courts,” yet there hath been nd Precedent 
that comes up to this, That we ſhould paſs a Bill to attaint Sir John 
Fenwick, becauſe he will not give Evidence, or there is no Evidence againſt 
him. If Sir Jobn Fenwick be to be hanged, becauſe there is but one Evidence 
againſt him, any Man in the World may ; and then I think every Man's 
Life depends upon it, whether this Houſe do like him or not. Conſider 
what a Reverſe of Opinion this will be, to what former Parliaments have 
iven in Caſes of the like Nature. I think if this Bill does 
Man's Life will be as precarious as his Election. ES 
We have been told, how much Danger the Government will be in, if 
this Bill does not paſs. I have as much Zeal for this Government as aby 
Man; but all the Government is concerned, is, That a Man that you 
think a Traitor ſhould live. And I do think the Government is no more 
concerned in this Life, than in the Living of any Jacobite in England. 
But on the other hand, I think the Lives and Liberties of the Su jets 
of Enyland are concerned; arid; by this Bill, you will make all their 
Lives and Liberties precarious. | b oh 
I am not for bringing the Blood of Sir John Fenwick upon me, 6 my 
Poſterity; nor can I conſent” for to make à Precedent, that a Man may 
be hanged without Evidence. - | hr 
Lord Cutts. The worthy: Member that ſpake laſt but one, told you, 
That he thought the Life of Sir John Fenwick was not worth the Confi- 
deration of this Aſſembly: I do differ from him in that. If the Scriptiire 
tells us, That the moſt inſignificant Creature does not fall without God 
Almighty's 2 think the Life of 4 Gentleman thay be 
thought worth ours. An % en? br „nd e 
The worthy Gentleman that ſpake laſt, told us, That he did believe in 
his Contcience Sir John Fenwick to be guilty : But becauſe he heth found 
himſelf miſtaken formerly, when he believed Things with the ſame ap- 
pearing Certainty, therefore he may be miſtaxen no-. 1 hope Gentlemen 
will not preſs an Argument upon our Judgments,” from Precedents that are 
only Mittakes : 1 do agree, That any Man may be miſtaken in x Thin 
which at that Time he thinks himſclt moſt certain of; but tilł that 16 
take appears, I ſay, it ought not to make him doubt of any Thing that 
he does clearly and diſtinctly perceive: If otherwiſe, there is an End of 
all Religion and Law; and it ſhakes the Foundation of the moſt certain 
Belief a Man can entertain, e : 
As it appears to me, ſome Gentlemen ſcem to lay a greater Streſs vn fome 
Things than they deſerve, and are not pleaſed to anſwer ſome Arguments; 
and therefore I deſire leave to ſpeak to two or three Points in ſhort, 1 ſhall 
not ſay any Thing of the Authority of Parliaments, it ſpeaks itſelf ; nor 
of the diftterent Conſideration of our Proceedings, and that of inferior 


Courts; that ſeems to be agreed: But I ſhall apply myſelf particularly to 
John Fenwick's Caſe, and in that take 


mention ſome "Things upon Sir 
Care, as near as I can, not to trouble you with any Thing I have faid 
upon this Subject. 
I can't but obſerve, That every Gentleman that ſpeaks againſt this Bill, 
begins with an Introduction, that he believes him Criminal; which does 
ſomewhat aſtoniſh me: | hope they will explain themſelves a little. But to 
the Point: As to Sir fohn Femuick's Caſe, I did take the Liberty in a for- 
mer Debate to obſerve, That it was not only a Conſpirecy againſt the lawful 
King of England, and had ſuch Parts in it, but alſo in bringing in a tyran- 
nical and foreign Power upon you. But there is one Conſideration I did not 
mention then, becauſe I thought what I ſaid carried ſo great weight, it need- 
ed it not; I do ſay, not only as a Chriſtian, as an Engliſhman, and as a Subject 
of this Government, againſt which he hath committed a Crime of the 
higheit Nature; but I will ſay, as a Man of Honour, that he hath acted 
contrary to the Rul:s of Honour. I think Sir Fobn Fenwick had made 2 
much better Figure, if he had appeared in Arms in Flanders, where he 
might have charged this Prince at the Head of his Troops, than baſely 
have contrived his Death in this Manner. | 
Sir, I have only one Thing more that I deſire to ſpeak to; for what I ſay 
is more ſor my on Information than to deſire any Man's Opinion further 
than he agrees with it: I ſay, moſt Gentlemen have likewiſe owned, That 


pals, every 


| 
| ments they have been brought to that, that you may ride from one end of it 


it they thought this an extraordinary Caſe, they would be for this Bill. 
do ſay, as it appears to me, I do think, if ever there was an extraordinary 
Caſe, this is one; and if ever any Government was in Danger, this is, or 
may be, upon your Reſolution To-day. A great deal of Streſs hath becn laid 
upon this Argument, That Sir 7:hn Fcrwick is in Hold: I take that to be 
nothing, for they keep a Combination together {till. *Tis by Rewards and 
Puniſhments that all Governments are ſupported. Robbcries, that were ſo 
common in France, that you could nut walk aſter it was dark, by Puniſh- 


to another with a Purſe of Cold in your Hand. And if you think it a 
triſling Matter, that wicked Men that have ſuch Inclinations ſhould 
eſcape, I don't doubt but you may have Plots every Day. 

I don't doubt but this W knows a great deal that he hath never 
laid before you. I would not be thought to preſs it as an Argument that he 
ſhould be condemned, becauſe he won't confeſs; but I will be bold to ſay, 
if he does know of a great many Perſons that have been concerned in this Ba- 
ſineſs ; if he knows of a Riſing that was defigned, when this Conſpiracy was 
to be executed (and it may be executed ſtill, if Things ſhall be ripe for it); 
| ſay, though you keep him in Hold, it will be an Encourazement to them to 
go in the Cabals, in buying of Arms, Sc. I think the Matter before 
you is no leſs than the Fate of England, and the Fate of {Cnrope, and ct 
all your — ; I am ſure it is: And give me leave to fay to you on- 


Thing that is Matter of Fact, There are theft Stories infinuated abroad, 
and thoſe Matters of Fact aſſerted, with relation to a Conf piracy, and rc- 


Fenwick only, and I not to give my | 


viling this Houſe, that are not fit for me to repeat. But vour Enemies laſt 
Year, before the breaking out of this Conſpiracy, had the ſame fort of Meet - 
ings, and the ſame fort of Diſcovri-, as they have now, I will end with pro- 
teſting to you, I hat LEN with Sir Jahn Fendi ich the ſome Candour 


and 
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Sit Godfrey Copley, That noble Lord miſunderſtood what I ſaid, as to 


' the ſmall Value I put upon Sir Jobn Fenwick :-1 did lay, That Sir John 


Fenwick, conſidered in his ſingle Capacity, I did not think it was worth the 
while of this Houſe to act in their Legiſlative Capacity ypon him. 

Sir Charles Cartwrizht. I think this Bill is of very great Moment, and 
ought well to be conſidered before it paſſes ; for when it is paſſed, it will be 


too late to retrieve the ill Conſequence which may attend it: There is ſo 


much Roguery in the World, I think it a hard Matter to arrive at the 
Truth. *Tis not long ago there was a Plot contrived by one Young, and 
others, againſt the Biſhop of Rocheſter ; and ſo cunningly contrived, That 
if a Bill of Attainder had been brought in againſt the Biſhop of Reche/ter, 
before the Truth had been diſcovered, I do not know what might have been 
the Conſequence of it, I ſuppoſe nobody queſtions the Truth of this Plot; 
but God forbid that every body that hath been named for it ſhould be 
guilty. It may be true, That there was ſuch a Meeting that Sir John 
enwick is accuſed of being at, and yet Sir John Fenwick might not be 
there; and I do not think it ſufficiently proved, and therefore I can't 
give my Conſent to this Bill. 

Mr. Manley, Sir, I have, as well as I could, attended to this Debate in 
this Matter; and I did not trouble you in the laſt Debate, becauſe I was 
willing to take all the Opportunities I could to inform myſelf. 

'Tis to me an extraordinary Thing, not only for the Matter, but Man- 
ner of your Proceedings ; which, conſidering all Circumſtances, appears 
to me to be not only not common, but unprecedented ; and as we are all 
in this Matter Judges, ſo I hope we ſhall apply ourſelves to conſider of it 
with that Temper, as may lead us to give a right Judgment, And if 1 
had never fo great Obligations upon me, and Dependencies, though from 
the Crown, I would lay them by, at leaſt they ſhould not influence my 
Judgment in this Matter. We are to paſs Judgment in a Matter of Life 
and Death upon this Perſon ; and 'tis urged we ſhould do it, becauſe the 
common Courſe of Juſtice will not reach him for the Crime 1 
againſt him, which is High- Treaſon; and the Species of that Treaſon, as 
it is laid in the Indictment, is, &c. 

Sir, the Evidence that hath been given to ſupport it, hath been the Affir- 
mation of a ſingle Witneſs at the Bar: Indeed other things have been al- 
ledged in the Bill; but, as hath been ſaid in YeAmin/ter- Hall upon another 
Occaſion, They look like Pepper and Salt to me; for in themſelves they 
are not Crimes (I ſpeak with Submiſſion to your Judgments) at leaſt to 
bear Company with an Accuſation of * reaſon. | 

As to the Evidence; firſt, Captain Porter tells you, That Sir John 
Fenwick was at a Meeting at the King's-Head, and at Mrs, Mountjoy's af- 
terwards, when there were treaſonable Diſcourſes amongſt them, and 
Charnoct was directed to go into France; but the End of that is not prov- 
ed; for the Witneſs that told you of thoſe Meetings, did not tell you, as 
I obſerved, that Charnock did go to France; and what he ſaid upon other 
Occaſions, is no Evidence to me. And though we are not ticd up to 
the Rules of Veſiminſter-Hall, I am ſo young a Member, I know not 
what Methods are obſerved in Parliament, that I may in ſome meaſure 
make them a Rule to me. 

The Law of England requires two Witneſſes upon the greateſt Reaſon ; 
and *tis not only the Policy of England, but the general Conſent (in this 
Caſe) of the whole World, and it is grounded upon the Law of God. It was 
objected by an honourable Gentleman the other Day, to a Gentleman, that 
he ſaid the Law of God required two Witneſſes. A Gentleman who is very 
near allied to one, from whom he might have carly informed himſelf, made 
us a Challenge, to ſhew him where it was to be found: If he will look into 
Numbers and Deuteronomy, there are three particular "Texts very plain in it. 
Ihe Reaſon of this is illuſtrated in the Story of Suſannah ; her Safety de- 
pended upon it: And the Ferws, when they proſecuted our Saviour, though 
they wanted no Malice, nor nothing to animate them to put him to 
Death, yet St. Matthew tells us, at laſt there was two Witneſles found 
againſt him : And this being the Law of the Land, and the Law of God, 
muſt be my Rule; I muſt have this Matter proved againſt Sir 7h Fen- 
wick, as full as the Law of the Land, and the Law of God requires. The 
other Evidence brought to maintain this Bill, is what is ſworn by Gzod- 
man before a Juſtice of Peace, and the Account of the Evidence given by 
Geoedman to the Grand- Jury, which, I muit confeſs, I declare I am very far 
from being convinced ought to have Weight with us: But, I think, they 
mult lay a great Weight upon it, who give their Vote for this Bill; or other- 
wiſe they mult give their Vote upon the Teſtimony of one Witneſs. 

The Reaſon for this extraordinary Proceeding is, tis urged, There is 
a Neccſlity for it; the Plot will be loſt elſe, fay tome ; Sir ohn Fenwick, 
ſays others, will eſcape elſe. As for the Plot, I wiſh to God there was no 
ſuch Thing; but 'tis probable the beſt Way of ending this Plot would be, 
if his Majeſty: in his Wiſdom thought fit to interpoſe with his Mercy 
and Grace at this Time; and better than for the Legiſlative Power, in an 
eu traordinary Manner, to take off a Perſon againſt whom there is not a le- 
gal Evidence. Gentlemen ſay, they are convinced in their Conſciences ; 
but | will appeal to their Coniciences, whether there be legal Proof againſt 
him; and ſhall we then interpoſe, in an extraordinary Manner, to take 
away his Life ? 

No Man pretends to anſwer, but that this Proceeding may be dangerous 
to Poſterity : If he had any Security this might be done without that Dan- 
ger, it might be ſome Encouragement to Gentlemen to come into it; but 
ſince it may be dangerous, are not we, who are entruſted by the People, to 
have an equal Care for the Liberty of the People? We are to take Care 
of his Majeſty's Life and Government; and the Reaſon is, becauſe upon 
him, and his Government, the publick Safety does depend. Lis Salus 
Pot uli, is the great Reaſon that the Law takes ſuch Care of the King ; and 
as we are to do nothing to the Detriment of the King, ſo we are to do 
nothing for the King that may be of Detriment to the People. 

An honourable Lord hath been pleaſed to ſay, We are not yet out of 
Danger: I am forry to hear it, and could not think it, when to noble a 


Lord is fo near the King, and hath ſo great a Share in taking Care of the 


publick Safety. But ſute, nothing can happen from this Perſon ; there 


hath been Care taken he ſhould have no Converſation with any Body : If 

1 thought there was a Hazard to the Government, or to the King, and no 

Way to ſecure us, but taking away this Gentleman's Life; ſuch a Reaſon 
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as that would make me go counter to my own Reaſon and Judgment. But 
I can't be of Opinion, that a May of Sit Jobn Fenwick's Size, who in his 
beſt Circumſtances, indeed, is a Gentleman by Birth, and hath a Gentle. 
man's Fortune, but is now in a great Meaſure without his Eſtate 3 fo his 
Fortune can't do any hurt, and his Alliance, I ſuppoſe, is not conſiderable 
enough to do any neither. | | 

Then, as bis Circumſtarices do not make him fo conſidetable à8 to do us 
any hurt, let us take care, that we do not in any caſe, by his Blood 
wound ourſelves. ' | ; 

 Gentlemtn lay but little Streſs upon the Dangerouſneſs of the Prece- 
dent; Ido lay more; and tis chiefly upon that Reaſon I can't come up to 
be for this Bill. I would, not. that ſo good a Parliament ſhould lay the 
Foundation of any, by which, in After-ages, the beſt Men in England 
may ſuffer, *Tis ſaid, an ill Parliament will not want a Precedent, but 
will make uſe of their Power; but they will fall ſooner into, if led by a 
good Parliament. 

Sir, This is a Matter I would not have preſumed to have troubled you in; 
for I can't think any thing I can ſay, will have any Weight with any one 
that is not of my Opinion: But as an Engliſbman, and as I have the Ho- 
nour to be of this Houſe, when a Thing of this Nature coryes before us, 
and I am to give my Opinion as a Judge in it, I was willing to give my 
Reaſons for my Opinion. I think this Bill is unprecedented ; and you 
will give me leave to ſay, it appears to me to be unreaſo1able; I think 
it contrary to the fundamental Rules of Reaſon and Juſtice; I doubt it 
may be dangerous to our Conſtitution; and I fear future Ages may have 
Reaſon to repent what we do; and therefore I am againſt this Bill, and 
hope it will not paſs. 

Sir William Sirickland. Sir, I do aſſure you, I ſhall not in an Thing of 
this Bill, or any Thing elſe, run counter to my Conſcience or 7 ; 
but I do think, and I think few deny it, I do think in my Conſcience that 
Sir — Fenwick is guilty ; and thinking fo, 1 ought to condemn him. I 
do think, if we ſhould ſpare this Gentleman for want of Form, as they 
call it, now we are in our Legiſlative Capacity, and there ſhould be an 
ill Effects of it; and other People, by thinking they might avoid Pu- 
niſhment by the Forms of I oftmin/ter- Hell, ſhould have the like Imagi- 
nations againſt his Majeſty, and they ſhould take Effect; I ſhould think 
myſelf in a great meaſure guilty of that Misfortune. I think the King- 
dom is concerned, and the King's Preſervation, in this Bill; and I hope 
you will pals it. 

Mr. Dolben, Mr. Speaker, I am againſt paſſing of this Bill; and I ſhall, 
with 25 much brevity as I can, lay before you my Reaſons why I am 
againſt it; and probably I ſhould not have troubled the Houſe with them, 
but that I think it neceſſary to juſtify my Opinion in a Caſe of this Im- 
portance. 

| do admit that the Fact that is charged upon Sir John Fenwick is an 
Overt-Act of High- Treaſon, within the 25th of Ew. III. though I mutt 
take leave to ſay, That a Judgment upon a Caſe, at leaſt as ſtrong as this, 
has lately been very much arraigned and controverted : But 'tis nat my 
Intent to diſpute the Nature of this Fact; for I am perſuaded, That to 
conſult how to procure an Invaſion of this Kingdom with foregin Forces, 
is an Overt-Act of Compaſling the Death of the King; and TI do think 
this Charge does amount to ſuch an Overt-Act. But I beg leave to reflect, 
how far Overt-Acts of this Nature, which fall directly within any Species 
of "I reaſon mentioned in the 25th of Edw. III. how far ſuch T reaſons are 
cognizable in Parliament, and within the Intention of that Statute ; In- 
deed, that they are cognizable by the abſolute Power of Parliament, there 
is no doubt. 

Sir, That the Statute doth firſt enumerate feveral Specics or 
Branches of Facts, which it ſays ſhall be adjudged Treaſon, that is, in the 
Courts of Judicature ; and then afterwards it goes on, and ſays, If any 
other Caſe, ſuppoſed Jreaſon, not ſpecified in that Ae, 42th happen before any 
Juſtice, the Fujtic's ſhall tarry without any going to Fudgment of the T. reaſon 
till the Cauſe be ſhewed and declared before the King and his Parliament, whe- 
ther it ought ta be judged Treaſon or Felony, Now, Sir, with Submiſſion, 


this is a great Argument, that the Intention of thoſe that made this Law 


was, That theſe Treafons, which were directly under any of theſe Parti- 
culars enumerated by the Statute, that they ſhould be left and be appropri- 
ated to the Deciſion of the inferior Courts; but that Facts of another Na- 
ture, which did not come under the Particulars enumerated in the Act, as 
extraordinary Offences, and Miſbehaviour of Magiſtrates and great Men, 
and the like; theſe indeed ſhould be reſerved for the Conſideration and 
Judgment of the Parliament, who are only a Match for powerful Of- 
tenders, whom the common Juſtice of the Kingdom can't grapple with. 
And as this ſeems to be the Intention of the Makers of the Act, fol 
think the Inſtances generally have been purſuant to that Inſtitution ; for 
| know of but one ſingle Inſtance of any one that ever was attainted by 
Bill for any Treaſon that is contained under any Specics cnumcrated in 
the 25th Edw. III. *Tis true, where Perſons have been out of the reach 
of the Law, in open Rebellion, or fled from Juſtice; in theſe Caſes the 
Parliament have thought fit to attaint them; as in the Caſe of Sir Fehn 
Mortimer, and others who made an Eſcape out of the Tater; and the 
Caſe of the Regicides; and likewiſe the Caſe of the Duke of 4onmouth, 
who was in open Rebellion: But I ſay, that I have no: found in my Read- 
ing, upon the beſt Search 1 could make, where any that were in Cuſtody 
were attainted by Bill for any I reaſon within 25 £dw. III. and that was 
the Caſe of Ferham ; but I think there is no Precedent of any Man, who 
is not only in Cuſtody, but hath been indicted, arraigned, and Iſſue 
joined, and he hath put himſelf upon his Country for his Trial; and 
the Perſon acculed was to be convicted, or acquitted, by the Verdict 
of 'I'welve Men; I never heard of any Inſtance, when after all this 
Proccedins a Ferſon was taken off from this Trial, and debarr'd 
the Benefit of the Judgment of his Peers, and the Benefit of his Chal- 
lenges, and deſtroyed, and cut oft extrajudicially by an Act made on pur- 
pole, ex po/? fats : I never met with any Inſtance like it, unleſs it be that ot 
my Lord $traford ; and I believe nobody will cite that, if they reflect up- 
on the Preamble of the Act for reverſing his Attainder: For in the Pre- 
amble, tis ſaid, That the turbulent Party did attempt the procuring of 


that Act, on purpole to condemn him. This ſhews the Opinion of our 
Pre- 
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| predeceſſors in relation to Proceedings of this fort ; they eſteem it contraty 


to the fundamental Rules of Juſtice and Right, which Parliaments, as 
well as other Courts, muſt be governed by. 

Roger Mortimer was attainted, and afterwards his Attainder was re- 
verſed; and the Reaſon declared, becauſe he was attainted againſt the good 
Laws and Cuſtoms of the Kingdom. 

Ferham's, that I mentioned before; and declared for the future, That 
it ſhould be, &c. 

Another Attainder there was of Sir Thomas Haxey ; but that was re- 
yerſed, and declared to be againſt all Law. hen there are the Attainders 
of H. VII.'s Time; I ſhall not particularize them; but beſides that, all 
the Hiſtory of thoſe Times, and Law-Books, condemned them, as Pro- 
ceedings againſt all Law and Juſtice. There is the Statute of 1 Edw. VI. 
c. 12. ſeems directly levelled againſt thoſe Attainders in the preceding 
Reign; for it ſays, That the Proceedings in King H. VIII.'s Time, 
were grounded upon Laws that were extreme and terrible; and therefore, 
that there might be no Proceedings of that kind for the future, it reduces 
all Treaſons to the ancient Standard of 25 Edw. III. and goes on, and 
enacts, That no Man ſhall be convicted or condemned for 'I'reaſon, but 
upon the Teſtimony of two lawful Witneſſes, 

Now I take that to be a general Law, and to extend to all Convictions 
and Condemnations for Treaſon ; and can't but declare my Opinion of 
it, That it muſt extend to Bills of Attainder, fince theſe are the principal 
and moſt powerful Convictions and Condemnations ; and if that Statute 
does extend to Bills of Attainder, then pray conſider, whether this Bill 
of Attainder now be ſupported by ſuch l as the Statute requires? 
There was indeed one lawful Witneſs produced; but inſtead of the other, 
they have only produced a Record between Parties not concerned in this 
Bill, and the Depolitions of a Perſon, whether living or dead, non con/tat ; 
and I believe nobody will ſay theſe Depoſitions will be equivalent to 
a ſecond Witneſs. 

I do believe a great many Gentlemen are of Opinion, That thoſe Rules 
of Evidence are not to guide you here: But I beg Pardon that I can't 
poſſibly be of that Opinion; I rather incline to my Lord Chief-Juſtice 
Vaughan's Notion, That though we are not bound by the Forms of Law, 
yet we are bound by the Rules of Law; every Body allows we are bound 
as to the Nature of the Fact; every Body will take himſelf bound by the 
Statute of 25 Edw. III. to form his Judgment as to the Fact: Why are 
not we then bound by theſe Acts? Likewiſe as to the Evidence, and the 
Proof of the Fact; if 25 Edw. III. be binding to us, ſo as to preſcribe us 
a Rule to judge the Fact by, Why are not the Statutes of Edw. VI. 
binding to us as to the Evidence of that Fact ? 

But ſay ſome Gentlemen, if there be not two Witneſſes, that is from 
Sir John Fenwick or his Agents. Sir, no Gentlemen will ſay, that there 
hath been any Proof of that ; the very Bill does not charge him with it : 
But taking it for granted, what ſhall follow upon that? Shall it there- 
fore follow, that Sir John Fenwick ſhall immediately be put to Death ? 
No, God forbid ! I think there is no Parity between the Crime ot ſeducing 
away a Witneſs, and the Judgment of Death: But I think this a more 
reaſonable and natural Inference to be made, That becauſe Sir John Fen- 
wick hath ſeduced away a Witneſs, therefore it is juſt to make a Law, that 
the Depoſitions of that Witneſs ſhould be of as good Force and Effect as 
if Goodman was here to give it viva voce: for then you will not take from 
him the Benefit of his 'T rial, nor the Benefit of his Challenges, which is 
the Birth-right of every Engliſhman. 

And one Thing TI will fay further: Theſe Bills of Attainder are like 
Siſipbus's Stone, they have rolled back upon thoſe that have been the Pro- 
moters of them. is known, that my Lord Cromtoell was the firſt Man 
that promoted them in H. VIII.'s Time; and the Advice that he gave 
his Maſter for the Ruin of others, proved fatal to himſclf. 

Sir, this is the laſt Time we ſhall have the Opportunity of conſidering 
this Matter: I muſt take leave to declare, that my Opinion is, "That if 1 
conſent to the paſſing of this Bill againſt Sir Jahn Fenwick's Life, upon any 
other Grounds than ſuch as are entirely agreeable, and juſtifiable by the 

Laws of God and Man, I am guilty of the Death of Sir fohn Fenwick, 1 
am not ſatisfied that I can give my Conſent to this Bill upon thoſe Grounds, 
and therefore I beg leave to be againſt it. 

Sir Edward Seymour. Mr. Speaker, you all know I have borne my Teſti- 
mony againſt this Bill, being not perſuaded that it is juſt: Now we are 
come to the finiſhing Part of it; and! ſhall lay before you thoſe Reaſons 
that prevail with me, and ſubmit them to the Judgment of the Houſe; and 
if Iam more tedious than I uſed to be, I hope the Occaſion is ſuch, that 
you will pardon me; for I will endcavour to contract myſelf into as ncar 
a Compaſs as I can. 


I ſhall not trouble you with any Arguments that have been laid before 
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Life to fave his own ? for he is not in the Condition of a Freeman, who 
gives his Evidence without check or controul, but he is drudging on for 
his Pardon, as the Couniel told you, which depends according to the Evi- 
dence he does give or not give. 

For my Part, I can't go ſo far as ſome Gentlemen have done, to a 
rick wes Fenwick is guilty : For where there is no, there is no Tran 
greſuon ; a Man that is guilty, muſt be guilty according to the Law: 
And the Law hath required and ſaid, That there ſhall be no Treaſon but 
what is proved by two Witneſſes; and here it appears that you have not 
one. The ſame Law that calls it Treaſon, ſays it ſhall be fo proved: 
Then if you paſs this Bill, you make that "Treaton which before was not 
Treaſon. : | 

Sir, the Law does require two Witneſſes, and there is divine Authority 
for it too: It hath been hinted at, the Place in Numbers, No Man is to 
die upon fingle Evidence; and it fays, Theſe are the Staiutes you ſhall obſerve 
throughout your Generations and Dwellings, But I will go a little further, 
becauſe a worthy Gentleman declared, there was no ſuch Law of God. 
He will find, in the 19th of Deuteronomy, a Caſe juſt as 'tis here; for the 
Caſe of High- Treaſon was Idolatry at that Time: and the Law fays, 
I poſeever fhall ſet up Idols, ſhall be floned to Death ; but it ſays, No Han 
ſhall be condemned to die by the Mauth of one Witneſs, but by two or three 
IVitneſſes he ſhall ſuffer : I think this is poſitive enough. I ſhall not trou- 
ble you with more Inſtances, though I could repeat ſeveral, 

Sir, the Law enjoins Forms ſtrictly, even to the leaſt Circumſtance : 
If a Man be condemned to die, and after he is condemned to die, another 
take away the Life of that Man, *tis Murder. I will go further: If the 
Officer that is to do Execution, if a Man be condemned to be hanged, 
drawn and quartered ; - if the Officer ſhot him, it is Murder in him; fo 
that Men are not left to a diſcretionary Power to act according to their 
Conſciences, | 

I take the Reaſon by which this Bill is ſupported, to be deſtructive to 
all human Society; for if that be adin tted, that a Man ſhall act according 
to his Conſcience, and not according to the Rules that are . 
him, I know not who is ſafe; for how can an innocent Man make his 
Defence upon that Principle? It is a ſafe Conſideration for then that take 
upon them that Way of judging, becauſe they are bound by no Rules; but 
what hath not that done almoſt within Memory! Felton, that killed the 
Duke of Buckingham, what was his Juſtification, but he was perſuaded 
in Conſcience he did well in fo doing? Ravillac, that killed H. IV. in 
France, he juſtified the fame by his Conſcience, and ſaid he had done a 
good Thing; and I may ſay this Argument of Conſcience hath acted all 
the Villainy of the laſt Age, and I am afraid hath gone a great Way to 
diſturb the Happineſs of this. 

For if this be a Rule to this Houſe, How is the King bound ? I thought 


he had been bound by Law); but if this thall be admitted as an Argument, .. - 


I do 


'tis enough to ſay, if this Houſe be arbitrary, the King is. 
reflect upon this Reien ; but it will be enough to ſay, tho' he 
Law, and turn twenty Colleges out of Doors, his Conſcience 
him to it. We ſee how unbounded Liberty the Lords take, is, y are 
become Maſters of all our Eſtates; and I would be very loth for my Ef- 
tate to depend upon the feeble Tenure of a Lord's Confcicnce, 

If then this be the Caſe, as it is, according to this Method, I deſire to 
know into what Condition we ſhall bring ourſelves ? 

You have been told, it is expected from you by your Country, that 
you ſhould exert this Authority and Power : Sir, 1 would have been glad 
that in Caſes more reaſonable we had exerted this Authority and Power of 
Parliament; I with it had gone to the preventing the debaſing and abuſing 
your Coin; I wiſh it could be exerted, that we might not ſee ourſelves 
cheated under Countenance of an Act of Parliament; but contrary to that, 
you are fond of being ſprinkled with the Blood of Sir 7 Fenwick. As 
long as the Government is not in danger, I believe the Country would be 
giad that their Blood might run ſecure in their Veins, and not be tapt 
upon every Occaſion to ferve a Turn; for if you break the Laws, what 
Man can promiſe himſelf Security:! 

We know the Conſequence, if this Bill docs not paſs; Sir John Fen- 
wick may live in Miſery all his T ime. | 

But what this Precedent may make, no Man can foreſce. This Bill is 
againſt the Law of God; againſt the Law of the Land; it does contribute 
to the Subverſion of the Conſtitution, and to the Subverſton of all Go— 
vernment; for if there be Rules to be obſerved in all Governments, and no 


Government can be without them, if you ſubvert thoſe Rules, you de- 
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you already; nor ſhall I enter into the Examination of Precedents; a 


great many have been laid before you, and a great many of them have been 
reverſed, moſt of them; and the Reaſons why they have been reverſed, 
becauſe the Perſons condemned have not had the due Benefit of the Law: 
And if that be a good Reaſon for reverſing of ſuch an Attainder, 'tis a good 
Reaſon why you ſhould not do it. | 

can't but take Notice, That the Beginning of this Bill in the Houſe 
of Commons, is the firſt Step of this kind that hath been made in Parlia- 
ment, except that of the Duke of Monmouth; and the Reaſon of it I take 
to be this, becauſe you hear not upon Oath; you condemn not upon 
Oath : You, nor the Party under Accuſation have that Advantage a zainſt 
a forſworn Evidence, as there is in the other Houſe ; the Method has been 
to paſs ſuch Bills in the Houſe of Lords, and tranſmit them hither, upon 
which you then judge. 

I think, in this Caſe you have no Evidence ; and inſtead of two Wit- 
neſſes, you have no Witneſs at all; for as to Goodman, De non apparenti- 
bus & non exiſtentibus eadem eſt ratio. As to Porter, he hath been exa- 
mined : But when you conſider, that he was a Perſon engaged in this 
Conſpiracy, and that he had no Repentance of his Crime till he was diſ- 
covcred, and then he comes to be an Evidence; how far that ſhall ſway, 
every Man muſt allow; that I muſt ſubmit to you : But thus much I may 

«y, every Man muſt allow me, that in far leſs Caſes no Man that does 
wear for himſe}f, or upon his own Account, is to be admitted as an i. vi- 
dence, If a Robbery be committed in an Hundred, though a Man be but 
to pa a Groat towards it, he ſhall not be an Evidence; how much more 
tuen in a Caſe, when a Man comes to ſwear to take away another Man's 


—— — 


—— — — 


made, that he is guilty, to the Whimicy of two or three mad Men; 
| whereas we go according to the Evidence brought at the Bar; we don't 


2 
deſire leave to bring in a Bill to repeal all thoſe Laws, 


ſtroy the Government; and therefore, for theſe Conſiderations, nobody 
will think it ſtrange, if | give my Negative to this Bill. 

Mr. Chanc. of the Excheg. Sir, the Gentleman that ſpake laſt, hath 
carried the Reaſon againſt this Bill a little further than ſome others ; for 
it ſeems now, we are not to reject the Bill for want of one Witncls that 
is legal in //fminſter-Hall, but it ſeems there is no Evidence at all; and 
by Capt. Porter's not being pardoned, and yet drudging for hi, Pardon 
as to all that have been condemned upon his Teſtimony, hte hath ar- 
raigned the Evidence as not ſufficient, and hopes that will be the Judge 
ment of the Houſe upon this Bill, I think if the Houſe rejcct this Bill 
upon that Argument, it will go further than many mean that oppoſe: 
ik, 

Another Thing he ſays, He compares the Convictions that T have upon 
my Judgment, and of every Body elſe that ſpeaks from the Procts that arc 


go upon the Whimſics of Ravillac and Felton, but upon the Prœoſs that 
have been made here; and though there are not two Witneſſes, yet upon 
what appears in Proof, I am convinced that he is guilty ; and upon that 
Conviction, I think, according to the Duty I owe my Country, and the 
Conſtitution of Englund, when a Bill does come to puniſh the Man whom 
I think guilty, I think | ought to be for the Bil}. As to what is ſaid out 
of Deuteronamy, That the Law of God was againſt it, if you will arg ue a 
Fariiori, tis literally true in the Cafe of Murder; but whether Murder or 
Tre2fon, there is the Life of a Man concerned; and "tis not the Puniſh- 
ment, whether to be hanged, or hanged, drawn, and quartered, that 
makes any great Difference; and give me leave to tay, if you go to make 
Precelents from the Jew! Law, then, I fay, the Law of {England is 
inſt that Law, in Caſe of Murder; and by the fame Reaſon you may 


9 


2 Sir, 


ing? So that if Gentlemen will argue, the Nature of the 


6127) 


© Bie, if this was the eternal Lay of God and Man, whers was tis ctefn il 
Law in England before, Edward V Ith's Time ? If it be the eternal Law, that 
tbe e mult be two Witneſſes, why does it not hold in gland even in ſom 
Caſes of Treaſon to this Day; I mean the Treaſon of ow; 2g and Coin - 
| | Ap Its are what 
the Law of every Country ordains, and that is the Law. Wen SS | 
And the way of Evidence and Proof too differs in every Country ; and [ 
may affirm, That there never was any Government in which there was not 
a Power lodged ſomewhere to be exerted upon extraordinary Occaſions, 
beyond the legal Way of Proſecution. | 
a don't care to travel into the ſeveral Countries to ſee how their Con- 
ſtitution is; but I believe there is not one Place in Europe in which it is 
ſtrictly neceſſary there ſhould be two Witneſſes to take away the Life of a 
Man; but it is generally ſo as it is here in all ordinary Caſes, but in this 
very Law ; this aſt Law does not go upon two Witneſſes, but you have a 
Proviſo in it does abſolutely exempt Proceedings in Parliament: I do not 
infer from thence, that you ſhould not have two Witneſſes, if you pro- 
ceed by way of Impeachment, I think you ought ; and fo for haying Wit- 
neſſes upon Oath, &c. When theſe Proceedings are in Parliament, there 
is a direct Proviſo, by which the Parliament is exempted from thoſe Rules. 
Upon the whole Mattcr, I think this Man is guilty ; I think the Prece- 
dent would be more fatal, to ſay, that a Parliament can't proceed in ſuch 
a Caſe, than that a guilty Man ſhould ſuffer, I think this Bill comes be- 
ſore you with more Circumſtances and Reaſon to juſtify it, than any that 
hach been brought here before; here is a Bill found againſt him by his 
Country, the Evidence of his Friends having Lerne; with one of the 
Witneſſes, confirmed by a Jury, Cc. MA 
A learned Gentleman ſays, He would come up to make this Paper Evi- 


dence; but can't come up to make ſuch a Law, by which every Man that is 


concerned in that Depoſition would be affected: But here is ſomething par- 
ticular in this Caſe, a Man that hath been abroad, and hath not uſed the 
like Artifice, I think you ought not to uſe the like Power to puniſh him, 

Grime. And therefore I ſhall conclude ; but 


that is not guilty of the like 


J muſt take notice of one rep It was ſaid, That this was the firſt Pre 
is Houſe, but that of the Duke of Mon-' 


tetſent'of this kind begun in t 
mth : But I believe; if this Bill of Attainder is not to be begun in this 
Houſe, tis not to be brought in at all; for I believe there is a Statute, 
That the Life of a Commoner is never to be meddled with by the Lords 
originally. Iwill not trouble you any further: I do in my Conſcience 
think that Sit John Fenwick is guilty, and therefore I am for this Bill. 

Mr. Pelhatz, I did not think to have troubled you this Day: I did ra- 
ther intcnd to have left it to others that can ſpeak better, or have not ſpo- 
keri upon this Subject ; but that which hath teen mentioned by ſeveral, as 
if they did think that we who mentioned the Law of God upon this Oc- 
caſion, did it as if we did think the Law of God was binding to you at this 


Day: [ never thought any ſuch Thing, otherwiſe than as to the Morality of 


it, ſo far forth as it is grounded upon Reaſon and Juſtice, and tends to 
the clearing of an innocent Man ; and fo far we and all Mankind are bound 
by it; and that Law having been afterwards confirmed in the Nerw-Te/ta- 
ment by our Saviour and his Apoſtles, at leaſt approved of by them ; and 
this having been confirmed by the Law of Eng/and likewiſe ; | do not think 
this a fit Occaſion for you to paſs by ſo fundamental a Law as that is : And 
I conclude with this, That | can't ſatisfy myſelf in my Conſcience, and 
ſhould think fome Misfortune might follow me and my Poſterity, if | paſſed 
Sentence upon Sir John Fenwick's Life, upon leſs Evidence than the Law 
of England requires. 

Sir H. Crofts, I ſhall endeavour, as much as I can, to give you little 
trouble in this Matter. But becauſe it hath been hinted and remarked io 
particularly upon me, I muſt beg leave to diſcharge my. Duty, as well as 
my Conſcicnce, as to what I faid here the other Day. 

Sir, I do very much forget myſelf, if I did aſſert, That there was no 
ſuch Place in Scripture that required two Witneſſes : The Thing that I 
ſaid, was this, "That if any Gentleman could ſhew me any Rule from 
Scripture that required two Witneſſes, more in the Caſe of Treaſon than 
in the Caſe of — and Felony, I ſhould be glad to ſee it. 1 do ſay, 
that the Scripture ſnall be a Rule to me, as far as the Scripture requires; 
but I do take the Few:f L aw not to be ſo abſolutely literally bindin upon 
us here. And as to the Text out of Numbers, that very TI ext of Scripture 
is particularly and literally applicable to Murder ; and if that be binding 
now, we have been very much miſguided by our Predeceſſors, and I think 
we are bound to take it in hand, to repeal all Laws that are againſt it. 

Str, he is pleaſed to deny us, in ſome meaſure, the Liberty of being 

uided by our Conſcicnces ; truly, I don't know what he would have Gen- 
men go by; truly, let him go by what Rule he pleaſes, I will go by the 
Rule of my Conſcience, and will not do any thing againſt it upon any 
Conſideration or Cunlequence whatſoever ; nor will J part from the Li- 
berty and Power of Parliaments, for any Rule or Law of inferior Courts 
wharſoever. 

Sir, you are told, you ought to be guided by the Rules of Law, that is, 
not the Forms of Law, but the Rules of Law. Sir, I ſay, if theſe Rules 
were made to bind Parliaments, it was reaſonable they ſhould be bound by 
them; but if they were made only to bind inferiour Courts, they were far 
enough from being intended to put a Cramp upon the Proceedings of Par- 
liament ; and if you ſhall ſubject yourſelves to them, you give the Lawyers 
ſucha Power, that I don't doubt, but their Books will be of greater Au- 
thority than your Journals; therefore, in Conſideration of that, and be- 
cauſe [wonld leave that which is the Right of Parliaments to my Suc- 
ceſſors, I ſha l not ſubmit to that. 

Therefore, I ſay, I come clear to the Point, Whether Sir John Femvick 
be guilty or not; only I mult obſerve a little back, That as to thoſe Inſtances 
that the worthy Member was pleaſed to make ule of, of Ravillac and of 
Felton ; ſhall thoſe extraordinary Caſes, that which Men did in heat of 
Blood and private Malice; ſhall theſe be brought to bear a Parallel with what 
is done in Parliament for the Juſtice of the Nation? I don't Coubt but there 
are Men enough, in their Conſciences, at leaſt with pretence of it, will 
jubify te Deſtruction of your Government and Religion, and every 


Tuing elle: All th oſe Men that deny the Right of your Governments 


2 


have Com ſeienee and Juſtice enough to ſubvert it, if they could; and 
therefore I do not ſu much onder, that many Men without Doors have 
argued in that Nature. . We Re rern: 
But I fay, my Conſcience is the Rule 1 muſt. go by; and to me the 
Queſtion is only, Whether Sir John Fenwick be guilty or not guilty, and 
am called to give my Judgment in it; and I think Lam bound by the Lay 
of Nature, by the Law.of the Nation, and I ſee nothing in the Law of 
God that prohibits me, to give my Judgment according to the Evidence, 
and the Opinion I have in my Conſcience. of the Truth of it. 
If there be no ſuch Rule that. requires two Witnefles binding upon me. 
if I may go upon one Witneſs; if I believe he ſpeaks true, and that the 
Perſon. is | guilty ; then I am bound to act for the Preſervation of the 
Nation, and all our Poſterity : They that made this Attempt, made n 
upon you and your Poſterity for ever: Tis not fo ſmall a Matter x; 
ſome repreſent it; *tis not the Perſon, ſo much as the Nature of the Fag 
we are to conſider ; and we are not to let Men eſcape Puniſhment accord. 
ing to their Greatneſs, or their Smallneſs, but according to the Nature cf 
the Fact, and their Guilt, I think I have that Freedom, and I am ſo 
little bound by thoſe Rules that have been urged, that if both Witneſſs 
were here, and gave 'Veſtimony againſt him, if 1 did not believe him to 
be guilty, I would loſe my Life rather than vote him ſo ; but, on the con. 
trary, if here be ſufficient Evidence to convince me, though not accord. 
ing to the Rules of inferior Courts, I will not ſabject the Freedom of 
Parliaments to thoſe Rules. K hain 
Sir, you have been told formerly, and I think it a Matter of that 
Weight, I beg Leave to urge it again, becauſe 'tis a great Reaſon that 
guides me in this Matter; * lay it down for a Doctrine in this Houſe 
(for a Reſolution here taken is as much a Rule as a Law, for it ſhall be 
brought as a Precedent) ; and therefore, if it ſhall be laid down as a Rule 
here, that you will never attaint any Man, or find him guilty, but upon 
two Witneſſes, 1 think the Government, and all you have, ſtands upon 
a_tottering Foundation; He muſt be Ns aan Stateſman, that 
can't lay his Plot ſo, as you ſhan't reach him by two Witneſſes, 
Therefore, I ſay, I think it becomes the Wiſdom of Parliament, not 
to declare themſelves bound in that reſpect ; I would have them bound by 
Juſtice, but not by the common Rule of the Law, 

Sir Robert Cotton. Sir, I do find that Gentlemen do very much inſiſt 
in this Caſe, That if a Gentleman does beheve that Sir Jen. Fer 
wick is guilty, he muſt give his Vote for the paſſing of this Bill: If that 
be ſo, Fon lad that Opinion did not take Place in the laſt Reign; if it 
had, I am of Opinion I ſhould not have been here now, and L clieve 
my Lord J/arrington, who was very inſtrumental. in promoting this Re- 
volution, would not have died in his Bed. My Lord and I were accuſed 
of a Crime, which, I believe, if proved by two Witnefles, had been 
Treaſon, I have heard ſome Gentlemen ſay in this Houſe, they did be- 
lieve my Lord Harrington was guilty (though he was not guilty of the 
Fact as it was laid), here was a Man (wore, Sc. and there was ſor: 
corroborating Evidence; but as to Mr. Fey, and myſelf, there was none 
but this particular Perſon, and they indicted us of Miidemeanor; tho' 
it would have been Treaſon, if there had been two Witneſſes. Now if 
the ſam? Fact was Treaſon when proved by two Witneſſes, and but Miſ- 
demeanor When proved by one, methinks we are doing an extraordinary 
hing; we are going, after the Fact committed, to make that which is 
but a Miſdemeanor, to be Treaſon. And for theſe and other Reaſuns, i 
can't agree to the paſſing of this Bill. 

Lord Nerr:ys. Sir, though I had always an Apprehenſion of th: ill Conſe- 
quence of this Bill, yet never ſo much as now; tor this Gentleman hath 
given Arguments thet ſhake me more than all that | have heard befoie; for 
he ſays, there are a great many Men, if they may proceed according o th-ir 
Conſciences, will ſubvert this Government, and bring in K ng Fes aud 
arbitrary Power: And he tells you, that every Precedent in this Houſe 
is . to a Law, and will ;ultify the like for the future. I am ſure 1 
am very unwilliag to make a Precedent that ſhall juſtify Men in ſuch ill 
Actions, in ſaying their Conſciences prompted them to it, 


[Then 4 Queſtiin was put fer bringing in Candles; which paſſed n the Afirma- 
tive, and they were brou, ht in.] 

Mr. Hamond. I don't think the Power of Parliaments in Queſtion in 
this Caſe ; but then, as all other Powers, it mult be founded upon Juſtice, 
and never uſed but upon extraordinary Occaſions, and when Criminals are 
not to be met with otherwiſe. The Power of Parliament is not leſſened, if 
this Bill does not paſs : But the Queſtion is, Whether this Power ſhall be 
excrted in this Caſe? What Gentlemen ſay of being guided by Con- 
ſcience, hath noWeight with me, further than that is governed by the Law of 
the Land: If it be to be admitted in the Caſe of Lite and Blood, why 
not in Meum & Tuum? Why was he brought to the Bar then, if, accard- 
ing to our private Judgment, we are to determine this Matter ? No Man 
thought but he was guilty. 

[ beg leaye to mention one Thing that is come to my Knowledge : Aſ- 
ter the Trial and Condemnation of Mr. Cost, J had an Order ſent me, that 
I might ſee him; and I went to him by Virtue of that Order; and the 
greateſt Part of the Time I ſpent with hiia, he took up in declaring again 
the Evidence of Goodman, and that he would receive the Sacrament upon 
it, and give it in Writing, as his dying Words. I ſaw alto three poſitive 


| Witnefles contront him at his Trial ; and when I heard him ſay this, it 


weighed ſo much with me, that I have very great Giound of Suſpicion, 
that G:odmen was perjured in the Caſe of Ck. | 

Here hath been popular Exprefions of Plots, and }acobites, that no 
Man can apply to this particular Caſe, or ſay, this is 2 Caſe wherein we 
ought to ule this extraordinary Power: He was in tue Hands of the Law, 
and nobody can ſay, that the Government muſt tins, if he does not dis. 
If we go from the Rules of juſtice, I believe it will give a great Blow © 
the Government. 

Mr. Vernon. Sir, I riſe uponly upon what that worthy Gentleman hath of- 
fered unto you; for ] did not think to trouble you with any Thing of that 


| Nature. But if pw will give me leave to acquaint you witu What bels 
| who have been 


ater with him than this Gentleman, and much oftner. 8“, 
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lie dock tell hoe, chat de is very far from den 
wks {ro John Fenwi. & and himſelf, concerning the eee e 
er the Weh; for be hath à very particular Remembrance of it: An 
iT that Sehtleman was to ſpeak with him now, he would fatisfy him, I 
believe, in thut Point. And fince I am up, I think every Man that ſpeaks 
upon this Occaſion, * ſhould Tikewife give ſome Account of himſelf, in 
what Manner, and for what Reaſon, he diſcharges his Conſcience here: I 
hope 1 may uſe that Word, fince Gentlemen make uſe of Conſcience for 
his Acquittal; and a Man ought to have a very good Conſcience for his 
Condemnation. 8 l 

As to Sir John Femwict's Innocence, I wiſh he had given no Occaſion 
to have it called in queſtion : And ſince he did fall under this Accuſation, 
I wiſh he; or his Counſel for him, would have taken ſome Pains to have 
made his Innocency appear: But I don't find the Queſtion is, Whether 
Sir John Fenwick is guilty ? But whether there be any Evidence of his 
Guilt? And I ſhall tell you, in ſhort, my Opinion of that: I take the 
Proof of the Fact to be, in general, ſuch a Demonſtration, as the Nature 
of the Thing is capable of; and that is ſufficient, and capable to con- 
vince 2 — Frag honeſt, unprejudiced Man, of the Truth of what is 
afferted. And there is no manner of Doubt left, Whether it is ſo or no; 
nor Appearance of any Poſſibility, that it could be otherwiſe. I think 
there hath been that Proof in this Caſe, and nothing attempted to diſ- 
prove it, and nothing hath been proved on Sir John Fenwict's Behalf, that 
any Wrong hath been done him: And therefbre, in ſhort, my Senſe is, 
That whereas ſome Gentlemen think him guilty, but the Matter not 

ved, [ think him guilty, becauſe tis proved; and there hath been no 
ﬀer made to diſprove it. | th. 

Mr. Bromley Warr. Some Gentlemen have ſpoke of the Power of Par- 
liaments ; bot T ſhall ſay nothing to their Power, which, I have learned 
from my Lord Coke, is fo tranſcendent and abſolute, that it cannot be 
— within any Bounds: But the more Juſt and Honourable it ought 
to be in its Proceedings, to give an Example to inferior Courts. And 
though their Power cannot be deny'd, yet the Exerciſe of it hath been 
often cenſured and condemned; and Acts that have paſſed in one Parlia- 
ment, have been in the ſame Reign repealed, and ſometimes ſeverely brand- 
ed, Id poſſumns, quod jure peſſumus. Tis certain, here is a Defect of legal 
Evidence: We are not tied here to the Forms of We/ftminfler-Hall ; but 
certainly, with Submiffion, we ought to tie ourſelves up to the Rules of 
Weftmin/ter- Hall, eſpecially when they are founded upon Common 
Juſtice, which is the ſame, is not mutable, and ought to be univerſal. 
By the Law of the Land, no Perſon ought to be convicted in Caſes of 
Treaſon, but upon two Witneſſes ; the Law of God is the fame. How- 
ever, if you will paſs this Bill, all Perſons muſt acquieſce ; and there is no 
diſputing of your Power afterwards, It hath been an Argument uſed To- 
day, That the Security of the Government requires the Paſſing of this 
Bill ; which I think to be a good one too, if they can make it appear, that 
unleſs you proceed in this Way, the Government is in Danger : Though 
I muſt obſerve, it was not that Conſideration, but the Vindication of an 
honourable Perſon's Reputation, that brought this Matter firſt before you. 

It does not appear to me, that Sir John Fenwick's Life or Death can 
endanger the Government. You have been told of a Deſign that he hath 
been engaged in, and is carried on at this Time : That an Invaſion from 
France ſeems to threaten us: The former Deſign hath been Fappily diſ- 
covered and defeated ; and 'tis not probable that Sir John Fenwick ſhould 
have any great Share in any that is carrying om at preſent: And, as far as 
I can learn, he is not ſo conſiderable a Man in his own Perſon or Intereſt, 
that we need fear him. | | 

An honourable Perſon ſaid, If we do not paſs this Bill, they that ſent 
us here would give us no Thanks. *Tis not a good Wa of arguing 
but, I believe, if thoſe look forward, they will thank us. bir, in the Act 
for declaring the Rights and Liberties of the People, you have it ſaid, 
That the late King James, by the Aſſiſtance of divers evil Counſellors, 
&c. How comes it to paſs, that we never have Attainted any of them? 
And if we are for proceeding in this Way of Attainder, becauſe it pleaſes 
them that ſent us hither, | dare ſay, the Attainting one of thoſe Men 
would gratify thoſe that ſent us hither, more than the Attainting twenty 
ſuch as Sir eh Fenwick. It was pretty well known what Share ſome 
Gentlemen had in bringing in of Popery and Arbitrary Power; and I 
will take the Liberty to ſay, That there is never a 8 in this 
Houſe, but believes them to be the worſt of Criminals. 

Upon the whole Matter, I do not think you have any Occaſion to exert 
a Power, that nobody denies : I ſee no Security this will be to the Govern- 
ment, and conſequently, no Neceſſity of it. I think you are making a 
moſt dangerous Precedent, and that it will be of ill Conſequence to you ; 
and therefore I am againſt this Bill. 

Mr. Smith. Sir, 1 will be as ſhort as I can; and if it had not been for 
ſomething in this Day's Debate, I ſhould not have troubled = As to 
what was ſaid by the Gentleman that ſpake laſt, of making Examples of 
ſome that had been Criminal in the laſt Reign: How that came to hap- 
pen, that no ſuch Examples were made, I ſhall not now entertain you ; 
but I believe moſt of the Gentlemen in the Houſe know pretty well. 

But I take the Matter before you is, What Evidence you have to 
prove Sir John Fenwick to be guilty ? and whether there be not an ex- 
traordinary Occafion at this 1 ime to exert the Legiſlative Power:? 

I ſhall not enter into the Matter of Precedents, thoſe are out of my 
Province ; but I have read ſome : However, it ſhall not paſs upon me for 
a Rule, becauſe ſome Bills have been reverſed, no others ſhall be brought 
in; it is poſſible, that the reverſing of them may be worſe than the firſt 
bringing of them in. 

But to apply myſelf to the Evidence ; I cannot but obſerve one Thing, 
that ſeems this Day extraordinary : We are told by ſome Gentlemen, 
they are againſt our proceeding upon this Bill, becauſe it does not gua- 
drate to the Rules of V minſter-Hall; and at the ſame Time, Gentlemen 
take Liberty to make xceptions here againſt that Evidence that e 


— { has allowed: That they ſhould take Exceptions to that Evi- 
oL. V. | 
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dence which the Law 6f-England allows to be good! For it is notorious, 
it hath been admitted in Feſtmirfer-Hall; and Gentlemen might as well 
have told you,” That thoſe Men that ſuffered died innocent, as to have 
denied it. AndT think there is a further ſtrengthening of his Evidence; 
for there is not one Man, who hath died upon his Evidence, but hath 
acknowledged himſelf guilty of what he hath charged him with, _ 

As to the Matter of the other Evidence, Sir, 1 do not fay, that it is 
Evidence that will come at We/tminfter-Hall; but at the ſame time, give 
me leave to tell you, they ſeem to lay a little Streſs upon it, when they tel! 
you, they believe it was falſe Evidence, and inſtance in what Coct ſaid to 
a Gentleman of this Houſe, after his Condemnation ; but I think thus far 
I may ſay, That when you ſent ſome of your Members to examine Sir John 
Fred, he did own all thoſe Perſons to be at that Place; and that is a 
much better Argument for the Validity of Goodman's Teſtimony. But as 
to the Matter betore you, ſome Gentlemen' have made it a Queſtion, 
Whether Sir John Fenwick be ſo conſiderable a Man, as you ſhould pro- 
ceed in this extraordinary Manner with? Though they all ſav, you may 
do it; yet at the ſame ' ime, they tell you this was never put in Execu- 
tion, but they were in the Wrong that did it. 

Now, Sir, the Queſtion is, Whether you ſhould make uſe of this Power 
at this Time? Say ſome, the Plot is over: I wiſh it was: But when a 
Conſpiracy hath been laid ſo deep and general as this was, tis not, the 
hanging of one or two that will make us ſafe ; when *tis apparent to you, 
here is all the Artifice in the World, all the Endeavours in the World, by 
Sir John Fenwick's Friends, to remove Goodman out of the Way; 'tis ſome 
Argument that he had ſomething to ſay to him: And when we ſee Pri- 
ſons broke open daily; we have known Perſons murdered in the Streets 
for giving Evidence. Very notorious is the Caſe of Dedſworth : You 
have Plots all about you ; and yet can you think there is no Occaſion to 
make uſe of this extraordinary Power ? 

I would have as great a Conviction upon my Conſcience as I could; 
but *tis very hard a Man muſt throw his Conſcience aſide in the Caſe ; Tis 
very hard to believe, That if there be two Witneſſes produced, though I 
don't believe the Witneſſes, yet I am ſafe if I condemn the Man; and if 
there be but one Witneſs, I am to acquit the Man, though I believe him 
to be guilty, 

And though they go to Scripture, to tell you there muſt be two Wit- 
neſſes, yet they don't go ſo far as to tell you there have been very extraor- 
dinary Things done, even by God himſelf, for the preſerving a Commu- 
nity. i 

And there is the Reaſon of it, that one Witneſs may take away a Man's 
Life in one Caſe, and not in another. There was a Thing ſaid, that was 
one Thing that occaſioned my ſtanding up: A Gentleman ſaid, truly, it 
ſeemed to him to be a better Way to put an End to the Plot to have an 
Act of Indemnity, than the Conviction of Sir John Fenwick would be. 

Sir, there ſeems very little Reaſon for Acts of Indemnity, when we have 
ſeen an Act paſſed ſo lately, which has not reſtrained Perſons, nor 
brought them to a Senſe of their Duty; and we have heard Perſons own 
at your Bar, That the Fact was committed juſt after the Act of Indemni- 
ty. Sir, I do heartily, according to my Conſcience, vote for this Bill. 

Mr. Harcourt. Sir, I am ſenſible it is very difficult to ſay any thing, 
and not ſeem tedious at this Time of Night; but I take it to be my Duty 
not to be ſilent in this Matter. | 

All the Arguments that I remember have been made uſe of in any for- 
mer Debate, or in this Day's, may be reduced, in ſhort, to che two 
_— 3 The Danger of the Government, and Gentlemen's private 

inion. 

Sir, As to the Danger of the Government, if any Body will convince 
me there is ſuch Danger, (I promiſe him, if it be worth his while fo to 
do) I will be his Proſelyte, and vote for this Bill: But to tell me, the 
Government is in Danger, and that the Fate of England and Europe d®- 
pends upon this Bill, is certainly rather offered to amuſe, than to convince. 

It hath been aſked, Can the Circumſtances that Sir Fohn Fenwick is in 
admit of any Danger to the Government, which hath Power over his Li- 
berty every Day, and may reſtrain him of his Liberty during his Life? A 
Man, by the Account I have had of him, of little Intereſt, not worth 
Nine-pence. (I have no Acquaintance with him, and fol may eaſily miſ- 
take his Circumſtances.) But, Sir, whatever his Circumſtances are, he 
is in ſafe Cuſtody, and no doubt there he will be kept; and to ſay the Go- 
vernment is in — by ſuch a Man, ſure, that cannot be thought by 
any Man living: And God forbid this ſhould be the Caſe of the Govern- 
ment, that it cannot ſupport itſelf without taking away this unfortunate 
Gentleman's Life, contrary to the Rules of Law ! | 

For the Argument of private Opinion, 'tis almoſt as dangerous as the 
Precedent you are making. I will not argue it from the Caſe of the Peo- 
ple, Enthuſiaſts and Madmen; but I will urge it in the Caſe of Men that 
ſat in Judgment. If Opinion is to juſtify the condemning of a Man, let 
us never mote call the Verdicts againſt Mr. Corniſh, Mr. Sidney, Lord 
Rufſel, and others, Murders. Afk the Jury, no doubt none of them are 
ſo filly, but in his Opinion, they were guilty, But if Opinion may con- 
demn a Man without Proof, why not acquit him as well, where there is 
Proof? Such a Practice, I am ſure, would never be endured. 

The propereſt Method, I think, was propoſed by the Gentleman that 
began the Debate; and I beg Leave to follow the ſame Steps, to conſider 
his Guilt, how it appears to us, and whether there be any Reaſon for this 
extraordinary Manner of Proceeding. 

The Recital of that Bill are the Arguments for it ; and thoſe we ſend 
up to the Houſe of Lords for the Paſſing of this Bill: And firſt, it ſays, 
That Sir Fohn Fenwick was indicted by the Teſtimony of Porter and Good- 
man, &c. It 9 * that ſeveral Days were appointed for his Trial, and 
at one of thoſe Days the Trial had come on, if it had not been for the 
Diſcovery that he pretended to make; but it does not ſay it was put off 


at any other * or Times, for that Reaſon: But it goes on, and ſays, 


He hath made ſeveral Reflections, &c. inſtead of making an ingenuous 


Diſcovery 5 and then it recites how that Goodman is withdrawn, 
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his Relations had done it; that they would prove that Goodman Was with 
drawn by his Means. Give 9 to 40, That there was no Proof of 
it, unleſs the Hearſay of Clancy, and the Actions of my Lady Fammuict, are 
to be Ne to the known Laws of England, to affect this 
R an in the Caſe of his Life: 1 ſay, 
had been. of-another Opinion, no doubt, he would | have offered that 
Amendment to the Committee. KF | 

As to the Diſcovery that Sir John Fenwick hath made, it does not ap- 
pear to me, whether it be true or falſe : It is one Thing to give a Vote 
to clear a Gentleman's Reputation, and another Thing to carry it ſo far, 
as to give Judgment, That the Perſon that made thoſe Reflections ſhall 
die, and that before any Proof of their Falſhood. va 

Here is an Indictment found, and here is an Evidence withdrawn; 
that is all I am ſatisfied in : And ſuppoſing the Perſon guilty, it is no 

anner of Inducement from theſe Arguments, to pr in this extra- 


ae Manner. i 
But I would conſider the Matter of the Amendment made at the Com- 
mittee [Of which Treaſons he the ſaid Sir Fobn Fenwick is guilty]. I 
can't ſay that; and therefore I can't vote for the Bill. If he be guilty, it 
does not appear ſo by legal Evidence; and therefore I am to judge him, as 
e to =; an innocent Man, The Law requires two, Witneſles to 
convict a Man of this Crime. Tis the greateſt Crime, and the Law is 
ſo merciful, that it won't expoſe a Man to ſuch great Penalties, without 
Fa 4A vidence. i | . | ; 

The firſt Act of Parliament that requires two Witneſſes is, 1 Edward 
VI. The next is 5, Edward VI. And upon that Act, give me leave to 


notice, that Act goes a little further than the firſt ; for the 5 Edward | | | | | 
d | deny that tis juſtifiable at any Time to proceed upon Bills of Attainder, 


I. does not only ſay there ſhall be two Witneſſes, but it goes on, an 
ſays, —which two Witneſſes (they are there called Accuſers, but 
n= the ſame Thing) ſhall be produced in Perſon before the Party at his 

rraignment, and ſhall there, CES Face, maintain and avow what 
they have to ſay. So the Parliament particularly provided, That there 

ould not only be two Witneſſes, but that they ſhould appear in proper 
erſon, in open Court. 

I beg leave to obſerve, That after the making of the firſt Act, in the a 
ag ear of Edward VI. there was an Attainder of Sir Thomas Seymour, 
in Parliament, without hearing of him; and that very ſelf-ſame Parlia- 
ment, within two Years afterwards, ſeems ſo to have reſented that Matter, 
that ay 4 made that Proviſion, I have mentioned, in the 5 Edward VI. 

to ſecure, that that ill Precedent ſhould do no harm, they put in that 
auſe. If this Act paſſes, I wiſh we do not repent it in leſs 

nat Parliament did the Attainder of Sir Thomas Seymour. Let us be 
guided by the Reaſon, the Juſtice, and the Diſcretion of that Act, though 

e are not bound in our Legiſlative Capacity by the Power of it. I can't 

ut obſerve, that from the making of that Act, no Perſon has been at- 

| aha in any other manner, till the Duke of Monmouth : So great a 

eneration has that Law always had in all Reigns, though a multitude of 

Conſpiracies have happened in them all. I do not think it ſo material, 

hat there ſhould be two Witneſſes, as that theſe Witneſſes ſhould be heard 
Fee to Face, and croſs- examined. It hath been told you, That 

*tis natural Juſtice and Reaſon that there ſhould be two Witneſſes. A 
Gentleman aſked you, where that natural Juſtice was before the Statute 
of Ed. VI.? Sir, the Statute of 25 Edw. III. ſays, That every Perſon that 
is attainted, ſhall be Provablement attaint ; and ſomewhat may be from 
thence inferr'd more than that the Crime ſhould be prov'd, for ſo muſt 
every Crime. But as to the Proof required by that Act, and the Acts of 
Ed. VI. all thoſe Acts, by very learned Opinions, have been thought de- 
clarative of the Common Law: But that's ſcarce worth the Enquiry, 
ſince tis certain how the Law ſtands at this Day. 

An honourable Gentleman took notice, That ſuch Evidence as we have 
bad, and ſuch Proceedings as theſe, would not be reaſonable in Caſe of 
Impeachment ; but diſtinguiſhed between that Proceeding and this. But 
certainly the Reaſon is the ſame. Tis true, the ſame Perſons that ac- 
euſe in one Caſe, give their Judgment in the other; but in each Caſe, 
fach Privileges as are juſt and reaſonable, ought to be allowed to the Party 
accuſed. | 
I ſhall add no more, but that we are making a Precedent, which can't 
be made without breaking through all the Fences of the Law; and when 
tis made, we know not who may ſuffer by it. 

Sir Rich. Temple. As to the Evidence you have before you, I appeal to 
any Man, Whether at the Common Law, if there was but one Witneſs 
againſt a Man, whether he was not at Liberty of demanding Trial by Bat- 
tle? Thoſe Acts that have been made fince, are made certainly to provide, 
That in no Caſe whatſoever, a Man ſhould be ſo much as accuſed with- 
out two Witneſſes of the Treaſon. 

As to what hath been ſaid of the particular Evidence before you z what 
hath been obſerved here, is a good Objection in the Courts below. I do 
not ſay it does diſable a Man from being an Evidence, becauſe he is not 
pardoned ; but he is not ſo good an Evidence as if he was pardoned : But 
that I ſtand upon is this : Shall you come here, and make a Precedent in 
this Place to condemn a Man to the higheſt Penalties, upon leſs Evidence 
than you will allow any Body elſe todo it? That is what was never done 
in Parliament before, Will you make a Precedent in Parliament, that at 
any Time they may bring in a Bill here, and judge a Man to Death for 
Treaſon upon no Evidence? | 

As to this Bill itſelf, conſider what a Precedent you will make: There 
is nothing that any Bill was condemned for in Parliament, that is not in 
this Bill. All Mankind muſt perceive, that you have but one Evidence, 
and ſuch a one as I have told you: And whatever any Man's private Per- 
ſuaſion is, tis the Proof mult govern you. Then this is a Law ex pot 
Facto, and that hath always been condemned; you make that Evidence, 
that was not ſo before. Sir, this is, beſides mak ing a Law in a particular 
Caſe, againſt the Common Law of England, and the Right. that every 
Subject has: It is making a Law to hang a Man without a Trial; tis 
making a Law here, that was introduced here upon a Pretence to make him 
an Evidence. Every one ſaid, That they did not ſeek his Blood; and if 
that be the ſecret Inducement in this Caſe, tis a dangerous Precedent. 
The Earl of Exeter, when he brought the Rack into the Tower, every 
Body knows the Fate that came upon him afterwards. 
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| x came it u onourable Perſon's. 8dr. 
tion, and it was not tranſmitzed to you. by the King, but by the hanour- 
N : He told 75 That if you had a mind to ſee theſe Papers, 


and required it, he had + 


Thing of this conſequence, that the Government had been in the utmt 


Danger, would it have been tranſmitted only at the Requeſt of 2 private 


Gentleman, and left unto whether you would proceed upon it ot no? 
But tis obſerved, that the Plot may go on ſtill : Pray if this Gentle, 
man be cut off, does that cure it ? You are ſecure of him now, that he can't 
act in it; ſo that I have not heard the leaſt Ground to convince me, that 
the Government would be in leſs Danger if this. Gentleman was cut off. 
Sir, we are told here of goi — 4k to our Conſciences; give me 
leave to ſay to you what was inſtanced in the other Day; That in the 
worſt of Times, when they did not ſtick at murdering, of the King, yet 
they ſtuck at this; they would not allow any Man to ſuffer upon one 
Witneſs; and they did not admit of Depoſitions againſt my Lord Aar. 
daumt ; and my Lord Mordaunt ſaved his Life by it. * 
You have depoſed King James for breaking in upon the Law; and did 


any body believe that Mr. was not guilty of the Treaſon he was 
charged with ? He owned it before this Houſe ; and yet he was tried only 
for Miſdemeanor, there being but one Witneſs againſt him; and t 

| that ſtrained all other Laws, N 


| [ uck at this, and would not violate. this 

Law; fo that think there is no Neceſſity for making ſuch a Precedent, 
and I think it would be the worſt of Precedents. 

Mr. Boſcawen. I have obſerved upon this Debate that ſome Perſons 


and yet they don't diſpute the Power of Parliaments z but at the ſame Time 
ſay, they ought to go according to the Rules of I gminſler- Hall. 
Another ſays, it is — Ching whether we proceed by Way of 
peachment, or Bill of Attainder: I think him much out of the Way; f 
in that Caſe, the Lords only are Judges, and you are the Proſecutors; 
and you don't uſe Legiſlative Power in that. TOY 
A worthy Frie mine ſaid, He had often been miſtaken in his o 
Conſcience, when he thought himſelf very much in the Right. That 
1 be ſo; and if there was any room rationally to ſu , that Sit 
7 n Fenwick was not guilty, I ſhould be of Opinion to be of the more 
vourable Side; but 1 take it, there is no room for any Man to believe 
but he is guilty. | | *. | 
Now | — examine what Grounds we have to believe him guilty, 
Upon Trials, when they charge a Jury with a Priſoner, one Part of thei 
Charge is to enquire, whether he fled for it or no? is notoridus, that 
Sir Jahn Fenwick fled for this, which is no ſmall Argument of his, Cui. 
Another is, that he was here at the Bar, and did not deny the Fact; iſ he 
had confeſſed it, no doubt but you would have CHD him guilty z and 
when he does not deny it, this is the next door to it. 3 
It hath been told you, many Bills of Attainder have been. reverſed as 
unjuſt; it hath been as notorious, that the Verdicts of twelve Men, 
and when Men have been tried by their Peers, have been reverſed tog. 
I will inſtance in two or three. The firſt I begin with, was that of the 
Duke of Somerſet ; but nobody could ſay but he was guilty of the Fact, 
for he confeſſed it; but there was a powerful Enemy, the Duke of Ver- 
thumberland. The next is, the Duke of Norfelh, who was attainted in 
Queen Elizabeth's Time; and they were not by Parliament, and yet both 
were reverſed. And I think, as this Matter ſtands now, ſome Geatte- 
men are of Opinion, by the Evidence they have heard, that he is guilty; 
but I think nobody hath faid, that it appears to him, by the Evideice he 
hath heard, that he is innocent. Now I defire to know, whether every 
Man muſt not uſe his Conſcience, to judge whether there be ſufficiem 
Evidence? I acknowledge there is not ſufficient Evidence to convict him 
in WWe/tminfler-Hall ; but there is more to ſatisfy my Conſcience, and the 
World abroad, than if Goodman was here ; beſides his aot denying it, you 
have the Evidence of the Perſons that died, who owned the ſame Thing: 
And I mention that the rather, becauſe they confeſſed it to Perſons ſent 
from this Houſe ; and did not only confeſs themſelves to be guilty, but 
acknowledged, that there was ſuch a Conſpiracy ; and Sir Wlan Par- 
kyns 2cknowledg'd in particular, that he was to raiſe a Troop of Horſe, and 
that the French were to be invited over : Is this nothing for the Legiſlative 
Power, that is to ſecure the Peace and Welfare of the Government ? 
Gentlemen ſay, there is a great deal of Danger in this Matter: Some, 
if you acquit him; others, if you condemn him. If you are ſatisfy'd he 
is guilty, by this Bill you ſet up a Land-mark, that others may take Can 
they do not come into'this Predicament: On theother hand, if you jet 
this Bill, you will give Advantage to your Enemies; when they ſhall ſee 
a Man that is ſo notoriouſly concerned in calling in a French Army, ths 
worſt of your Enemies, to be Scot-free. If he be guilty, what Dangers 
there of the Precedent ? When a Perſon in the like Nature, that hath fled 
for it, that does not deny it; when living Perſons confeſs it, and dying 


| Perſons confirm it, then there will be Danger in ſuch a Perſon. 


Upon the whole Matter, I think there is no Man that ever I heard, 
that does not believe him to be guilty ; and 'tis ſtrange you ſhould want 
Evidence, and yet every one think him guilty ; and I think no Man muſt 
be acquitted or condemned, but according to a Man's Conſcience. 

An honourable Perſon ſaid, Porter was no good Witneſs: If Gad 
was here, he would not be ſo much; and yet we muſt acquit him becauſe 
Goodman is not here: And therefore, upon the whole, I think you will 
= your Enemies a great —— if you acquit him; and if you con- 

emn him, you will do yourſelves Right. 

Mr. Cowper. Sir, being concerned in Proſecutions of this Nazure 
without Doors, I have hit declined concerning w bags in any Debate 
of this Evidence, though unconcern'd in the Conduct of the Evidence 
againſt Sir John Fenwick ; but being to give my Opinion and Vote as3 
Judge, I ſhall crave Leave to give my Senſe of this Matter. 

I would beg Leave, in the firſt Place, to make uſe of a Diſtinction, which, 
I think, will ſerve to anſwer ſeveral of the Arguments that have been made 
uſe of: I think there are two Things to beconſider'd; Firſt, his Crime, and 


J 


the Proof of that Crime; and then the other Matters done by hin 
ſubſequent, Cc. The 
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& this Bill, by which you judge him to die. 'W at he hath 


my Ai te this But oy un I 

done fub(E convinces me ig my Judgment, that we are here in a pro- 
— c — of Proceeding: ar him ; thereforelet noMan fay, 

hrt you have vondemned him becauſe he hath protracted his Trial: No, 


a have 
teſtiy proved ved zoaint him: Then let them not ſay, on the other hand, Will 
| 1 Man that is at any Lime ulld of Higb- Treaſon ? No; 

t when a Man is guilty of the ul raps _ _ 2 
ed manifeſtly p ved againſt him in the ordin 2ourle of Proceedin 
er Berrakt to atone for his Crime, and ſerve his — 82 
his Trial till one of the Evidence is gone; and then, 
be to have a Reſerve, which he would make known to 
"Perſon, yet when he thinks he is out of the ordinary Reach of 
uſtice, he ſets the Juſtice of his Country at d ;e, Theſe are 
rounds, not why he is to die, but ro juſtify our Proceeding in this Manner, 
Sir, 1 would beg leave, in a few Words, to take notice of a few Things 
mid in this Matter: Gentlemen are afraid, that this will be made uſe of b 
Puſterity to the Diſadvantage of honeſt Men: And ay have been told, 
That Precedents have begun with the Puniſhment of the Guilty, and then 
have been carried on to the Puniſhment of - thoſe that have not been ſo, 
is true, there hath been a very bad uſe made of very juſt Acts in rela- 
tion to the Publick : But what do Gentlemen infer from that? Muſt we 
have no ſuch thing as Juſtice ? Muſt not the Guilty be puniſhed, becauſe 
the lame Methods may be made uſe of for the puni ing of heneſt Men ? 
I am nat afraid of what uſe Poſterity will make gt it; if there come 
Times of Violence when there are no Parliaments, they will not want 1 
Precedent; there are others that have been cited, that will much more juſti- 
thoſe Proceedings; nay, this may protect the Innocent. If a Bill 
me to be proceeded in againſt another, he may ſay, Sir John Fenwick 
was heard perfonally, and by his Counſel z that the Evidence was produced 
before Him, and confronted with him, An innocent Man may ſay, There 
was that extraordinary in his Crime, which is not in mine; he would 
have ififfeduced 4 foreign Army, and afterwards have aggravated his 
Crime, By endeavouring to abuſe the King, and creating a Jealouſy be- 
tween the King and his Miaiſters. 
© Vir, in the next place it is ſaid, That here is not legal Evidence; which 

I think is a Miſtake: And, ſay ſome, Though here is an Evidence, that real- 
ly convinces them in their Conſciences (1 am not aſkamed to make uſe of 
4 Word), yet they are not for paſſing this Bill, becauſe there is not a 
legal Evidence. With ſubmiſſion, that is a Miſtake ; before 1 Ed. VI. one 

itneſs was a good Evidence in High-Treaſon; but there was Variety of 
Opinions touching Treaſon before that Time; but neither the xit nor the 
5th Ed. VI. in the penning or wording of them, nor in the Reaſon of them, 
were intended to extend to the High Court of Parliament; fo that, for aught 
that hath been ſaid, though one Witneſs corroborated by Circumſtances, 
as this Caſe is, and the Confeſſion of the Party, would not be legal Evi- 
dence below; yet, with ſubmiſſion, it is a legal Evidence in Parliament, 
even according to the ſtrict Rules of Law; becauſe no Law hath made 
two Wimeſſ-s requiſite in this Caſe ; ſo that tis a convincing Evidence; 
I think it may be juſtified to be a legal Evidence; and as it convinces me, 
that I can't reſiſt the Belief of it, I muſt be for this Bill, notwithſtanding 
what ſome Gentlemen have ſaid, by way of endeavouring to explode 
Conſcience as a Rule not to walk by in this Caſe. One Inſtance given 
againſt it was, becauſe a Hangman has not a diſcretionary Power to exe- 
cute a Man according to his Conſcience, and put him to what ſort of 
Death he pleaſes ; as if we had not a better, and more legal, and diſcre- 
tionary Power in the High Court of Parliament than the Hangman has. 

But we are told of feveral Inſtances, where mad, and hair-brain'd Men 

have made uſe of their Conſcience to palliate their Extravagancies. No 
doubt it hath; and let me tell you, Religion hath been made uſe of as 
a pretence to the worſt of Villanies in all ages; and yet I hope they will 
not argue, that there ought to be no Keligion neither, for a Guide to 
Men's Actions. 
When Men come to be Judges, I would know what Rule they can haye 
better than a ſedate, well-informed Conſcience ? Below, when a legal Evi- 
dence is given, yet the Jury are not bound to go by that legal Evidence; they 
are, when they have heard it, Judges of the Fa , and are to go by no other 
Rule, than what is ridiculed here, even the Rule of their own Conſcience. 
It was ſaid early in the Debate, by a Member of great 1 that 
this 1 Monmoath's Caſe) is the firſt Precedent of a Bill of Attainder 
that began in this Houſe, It ſeems the ancient Way was, for the Lords to 
give the Witneſſes their Oaths, and when they thought fit, they ſent down 
a Bill, and the Commons were to proceed upon it ; But I think, with 
ſubmiſfion, this is a much better Way; and I had much rather give my 
Conſent upon hearing convincing Evidence, and that the Party has no- 
thing to ſay for himſelf, than upon any Bill tranſmitted from the Lords, 
and no other Evidence, than that they thought fit to pals it, 

Some Gentlemen have ſet a great Weight, or rather miſtaken the Argu- 
ment: Say they, Sir Jobn Fenwick is not a Man fo conſiderable as to en- 
danger the Government. Admit that thoſe that have ſpoke for the Bill, 
have not made that uſe of the Argument; but this is that I lay my Finger 
upon in particular; 'tis plain he was to be General, and knew a great 
many of the Officers. I am ſatisfied he hath not made that Atonement to 
his injured Country, that he ought to have done. I am ſatisfied, that 
unleis this Bill proceed ſteadily againſt him, you will have none of that 


Diſcovery 


[Here he was interrupted by the Noiſe of ſame Gentlemen, ſewing Diſſatis- 
Jaction at that Way of arguing. | | 
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2 proceeds. Don't let Gentlemen pervert this Argument, 
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vated his Crime in that manner which he hath done, he deſerves to die; 

valeſs he will merit his Life by a Diſcovery of what he knows, I think 
; | 


condemned him for having been guilty of High-Treaſon, mani-⸗ 


ee Ame, for High-Treafon: | 
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ill you hang a man if he don't confeſs ? No; but when I have | 
heard Proof, that he js guilty of the worſt of Treaſons, and hath aggra- | 
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eath : But if not, de will 
Juſtice, of his Country, | 
Mr. Paget. Sir, I can't beljeve, but I ſhall be heard, as to the little I 
bave to fay, with ſome uneaſineſs, after ſo long a Debate. But, Sir, ſince 
I did take the Liberty to give my Opinion, why I was againſt this BY! 
before; 1 think it as reaſonable to give you my Reaſons, why I don't 
ſtand conyinced by the Arguments ow yet heard, And that I may 
the better give you my Reaſons, I ſhall, as well as I can remember, re- 
97 the Arguments chat have been urged for the Paſſing of it. 
417 miſtake not, ſome of the Arguments have run upon the Power and 
Prerogative of Parliaments ; ſome upon what was proper Eyidence in this 
High Court of Parliament, other than what would be in ather Places; 
others upon the Extraordinarineſs of the Occaſion, © 
As to the firſt of theſe Arguments; ſince Gentlemen, much more expe- 
rienced in Rules of Parliament, do not think tit to deliver their priv 
Opinion, what Rules Parliaments may in Reaſon be ſuppoſed to S451 
ſhall not ſay any Thing to that. | 
As to the Arguments, of what Evidence ſhall be ſufficient to adjudge 
a Man to Death in this Houſe; I confeſs, I ſhall at all Times be ver 
careful how I give my Opinion in Matters of Life and Death; becauſe 
I think the greateſt Caution is to be uſed in that Caſe : And for this 
Reaſon, I can't conſent to give my Opinion in one Caſe, that I ſhall 
think fit to retract in any Caſe afterwards, | : 
f I underſtand the Meming of the Houſe, *tis not in favour to Sir {by 
Fenwick himſelf that Gentlemen oppoſe this Bill, but for fear of u 
ng in a Precedent, that may be made uſe of againſt a better Man. . 
confeſs, here is a worthy Member that ſpake laſt, ſaid ſomething in 
his 22 that hath ſome Weight with me. I did apprehend by the 
qu Debate of the Houſe, That the Parliament had no Rules at all, 
ut what they would fix to themſelves ; but I have a great Regard for his 
Opinion: But if he ſays true, the Evidence before you is not legal Evi- 
dence in We/tmin/ter-Hall; hut tis legal Evidence according to the Rules 
of Proceeding in the High Court of Parliament : But I think, truly; if 
they may be preſumed to have any Rules to go by, nothing is ſo plain to 
me, as that a Rule of their own of ſo late . as the Act for regulat- 
ing Trials in Caſes of Treaſon, ſhould be a Rule to them: And 'tis ſaid 
in that Ad, That after ſuch a Day no Perſon ſhall be brought to Trial 
in any Caſe of Treaſon, Cc. but he ſhall be condemned upon the Evi- 
dence of two Witneſſes, and I muſt needs ſay, that Act that was paſſed 
laſt Seſſions, is ſo much for the Liberty of the People of England, that I 
think it will be yery hard to repeal that ſubſtantial Part of the Law ſo ſoon 
after it was made. i in 
As to the Extraordinarineſs of the Cafe, I am ſenſible what Streſs hath 
been Jaid on that Argument, as if the Strength of this Government did 
in ſome meaſure depend upon your Diſpoſal of this Matter one Way or the 
other: And ſince that is the Caſe, I ſhall ſpeak tenderly of it; for T do as 
much abhor Acts of Treaſon againſt the Government, as any Man that 
ipoke for this Bill: I think as the Crime is to be diſtinguiſhed from al 
others, as being a more than ordinary Crime, ſo I think the Perſon that 
is 2 muſt be extraordinary: And [ think, with ſubmiſſion, there 
is ſome difference between Principals and Seconds in an Act of Treaſon, 
When you can't come at a Man being at the Head of 3 Rebellion, jt may 
be reaſonable to proceed by Bill of Attainder; but I think 'tis not to be 
uſed upon all Occaſions, or when you may come at a Perſon another 
Way; which, I think, is the Cafe of this Gentleman. I am of Opinion, 
that there does not depend more upon Sir 2 Fenwick now, than when he 
was firſt taken. Why he was not tried, I ſhall not examine the Reaſon 
I ſuppoſe it was becauſe he gave ſome Aſſurance of his Confeſſion: 
Truly, I have heard no other Reaſon for proceeding againſt him now, 
but thoſe Papers which haye been adjudged ſcandalous, and are fo to all 
Intents and Purpoſes, I do think 1 But the Liberty of the People of 
England is very much concerned in the Revocation of that Act, which 
was promoted for the Liberty of the People; and none of the Arguments 
that haye been uſed can convince me, That I qught to give Judgment 
upon leſs Evidence than is provjded by that Act. | 
Mr. Shane. Sir, I hardly thought I ſhould have needed to have troubled 
you with my "Thoughts in this Matter, but that this honourable Gentle- 
man that ſpake laſt, has gone ſo far in his Reaſon, as to ſpeak to Matter 
of Law: He ſeems to extenuate the Fault of Sir John Femwick ; and gives 
it as a Reaſon why he ſhould not be attainted by this Bill, for that he was 
none of the Principals, but only an Acceſſary: There is no Gentleman 
of the Gown but will tell you, that there is no Acceſſaries in Caſes of 
Treaſon, but they are all Principals, and equally guilty ; and there is no 
Evidence in this Caſe to make him Acceſſary, but he is either Principal 
or nothing. ; \ 
When f have made this Obſervation, 17 me leave to tell you my own 
Thoughts: As every Man is to be fay his own Faith, ſo may red 
th 
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Salvation depend upon my Opinion, ering to my Conſcience in 
Matter, which is for paſſing this Bill, 

The laſt Time, I gave you my Reaſons why I was for this Bill; and yet 
I have not heard them anſwered, though a Gentleman ſaid I anſwered my- 
ſelf: But I will ſtate the Caſe, and deſire him to reply to me. I did 27 
then, Sir, and do ſo again, That I do not think thoſe ſcandalous Papers 
any Reaſon to provoke you to paſs this Bill; and I do think, if he ſhould 
be threaten'd, it would be a Blemiſh upon his Confeflion. Another Thing 
I put out of the Caſe, That he is a Man ſo dangerous to the Govern- 
ment, that if he eſcape, we are all undone. I do take him, that in his 
Perſon, Intereſt and Friends, he is not ſo; and would not have that be 
a Motive for the paſſing of this Bill: But take it upon the Evidence that is 
before us, and the Nature of our Proceedings; then I will ſay, we have 
great Reaſon to proceed upon this Bill, for the Preſervation of the Govern- 
ment, and for this Reaſon ; Whereas it is inſiſted on one ſide, that here 
are the Laws and Liberties of England at ſtake, and nobody knows 


 whogſy 
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| whoſe Caſe it may be next. Sir, if we don't go u 
' Reaſons; that we don't ia dy Body follow Te | 
. ſee what the Caſe will de that here is a Gentleman that every Bi | 
the Houſe foes believe ! he bath been im a Conſpiracy to | 
in the Frenth, and depoſe he Man came 2 us ang 


Side? NI be eafy to take off one of the Witneſſes by Men of great E- | 
tates, and then there is no coming Hogg 5 vp by the Parliament them- 


But now, Sir, to that which is the Queſtion : Tis allowed by every r 
Body, you wa do what 8 but without ſtraining cont," 


Points: That the Fact is Treaſon ; That he is En guilty ; and That 
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| Kingy and t defore us, a 
we had ho Power to reach, him ; What will be the Precedent on the other | 


ſelves: This Parliament was of Opinion, t they could not come at Sir | 


John Fonvick, though they were of Opinion that he was guilty. 


iſla- 
tive Tower, I ſhall offer m oughts and Reaſons for it, upon the three 
we have a plain Juriſdiction in this Caſe, in the ordinary Methods and 
Proceedings of Parliament. Mea jb # 

Sir, the Fact is Treaſon, the Meeting at ſeveral Times, and conſpi- 
ring, and conſulting to bring in a French Power to depoſe the King. You 

have been told by ſeveral Perſons, and the Counſel at the Bar, That ſuch 
Meetings without - ſome other Overt-Act, is not Treaſon but 1 affirm 
the contrary, for that is an Overt-Act of compaſſing the Death of the | 
King: And Sir Ba#tholomew Shower, who did inſiſt upon it at the Bar, 
did otherwiſe act his Part upon it at the Trial of Mr, ; for he offer- 
ed it at firſt, but afterwards he deſerted it, as a Thing he could not ſtand 
upon; for 'tis the Opinion of all the Judges, upon a late Reſolution. 

Then, Sir, the Fact being Treaſon, is no Act ex poſt fucto. We are 
not making that Treaſon which was not ſo, but we are only judging 'of 
the Fact that was Treaſon before; though if it was a Doubt whether it 
was Treaſon or no, the Parliament hath a Power by 25 Edw. III. to 
judge that Treafon, that the Courts below have no Power of. 

The next Thing is, Whether there be ſufficient Evidence of his Trea- 
. fon before us? I will put it out of the Caſe, as no conclufive Evidence at 
all, what Goodman hath ſaid upon his Oath (further than that there was 
ſach a Wirneſs that did and could ſwear ſuch a Thing, and that he was ex- 
amined before the Jury) ; and this I will take upon me to ſay (and I will | 
ive my Reaſon for my Opinion), That the Parliament is not obliged to 

Fo itnefles by any Law now in being. 

It hath been told you, That from the Time of Edw. III. one Witneſs 
was ſufficient till the Statute of Edt. VI. Now I will prove to you, from 
the Statute of Phil. and Mary, That by the Common LawSand all the 
Time between the Reign of Edt. III. and Edw. VI. one Witneſs was 
ſufficient for this Treafon. For that Statute of Phi. and Mary does ſay, 
that any Perſon that ftrall- bring from beyond Sea any falſe and counter- 
feit Coin, or be accuſed or impeached of any Offence concerning the Im- | 

iring, Counterfeiting, or Forging of any Coin current within this 
— ſhall, and may be indicted, arraigned, convicted, or attainted by 
ſuch-like Evidence, and in ſuch-like Manner as was accuſtomed before the 
firſt Year of K. Ed. VI. Now, what was the Reaſon of that Statute be- 
Fore the Statute of Ed. VI. ? Thoſe Counterfeits were to be tried by one 
Witneſs ; and therefore at this Day all the Counterfeiters and Utterers 
of falſe Coin have been Attainted by one Witneſs. 

*T'is ſaid again, That there is the Law of Nations, and the Law of God, 
to the ye Gentlemen have ſaid ſeveral times already, That in 
Murder and Felony one Witneſs is ſufficient ; which, ſaving ſome little 
Parts of — ent as to the Forfeiture and Attainting of the Blood, 
is the ſame Penalties. We are not in the Land where that Law was in 
Force; for by that Law, as to common Felons, there was a Reſtitution 
only: But I would put a Gentleman that fits by the Bar this Caſe ; By 
the ſame Law of Deuteronomy and Numbers, that he hath quoted, Adulte- 
ry is Death : Will you be contented that that ſhould be ſo here? They are 
either all of them in Force, or none of them in Force. 

I do ſay, That by the Statute of Ed. III. and ever after, till the Sta- 
tute of Ed. VI. one Witneſs was ſufficient to convict any Man of Trea- 
ſon. And I do ſay, That the Statutes of Ed. VI. do not preclude the 
Parliament from any Method of Proceedings. 

The Statute ſays, That no Man ſhall be indicted, &c. nor ſhall they 
proceed upon ſuch IndiAment. From which Words in the Statute, I do 
plainly make it appear to any Gentleman that will read it, 'tis confined | 
only to the Courts of J/:/tmin/ter-Hall: For certainly, you can't call a 
Bill of Attainder to be a Proceeding upon an Indictment. What J ſay, | 
is only to diſcharge my own Conſcience, and to ſalve the tender Con- 
ſciences of them that hear me; and therefore, I defire them never to ſay, 
That there ought to be two Witneſſes, before they anſwer what I have 
ſaid upon that Statute, 

Then, Sir, you have need but of one Witneſs, and you have had Cap- 
tain Porter before you ; who, I think, notwithſtanding all that hath been 
ſaid, is a credible Witneſs. A Gentleman made ſome Objections to his 
Credit, and told you, he was not to be believed, becauſe he was in the 
ſame Conſpiracy, and had been in ſuch a villainous Action: But, Sir, the 
ſame Gentleman hath often confined you to the Rules of W:Amin/ter- Hall ; | 
and he hath told you, Tis a wrong Place here, and that a Man has not 
ſo good a Trial here as in Heſtminſter-Hall. Why ? the Thing that was 
ſpoke of, of his being concerned in the Aſſaſſination, and of his being a 
Fellow-Conſpirator with them, which is now urged as an Objection be- 
fore you, is no Objection in Meſiminſter- Hall. 

I wouid only take notice of another Objection this Gentleman made to 
the Witneſs, which he ſaid he had from the Bar ; which was, That Cap- 
tain Porter was not pardoned, and he was now drudging for his Pardon : 
But that is ſo far from what ought to be quoted, that he that ſaid it 
ought to be reprimanded for it. 

He made another Objection againſt his being a good Witneſs, and 
compared it to the Cale of an Hundredor ; but he did not remember, that 
the Man that was robbed is a good Witneſs ; and the Reaſon is, becauſe 
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of the Neceſſity of the Thing, and that no others can be; and the De- 
fendant in an Hundred can't be a Witneſs, becauſe there may be others; 
and that is the Reaſon of this Caſe, | 

| 1 | r 


| might be attempted, was from the Trou!;n Fleet coming to Bref. 
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Col. Wharton. A gan lately told you, We had lately paſſed an 
Act for Trials in Caſes of Treaſon, and bow we are in this Proceedi 


about doing ſomething that 18 contrary to it: That is a. Thing that 

ſtick with me, if I could not anſwer it; but I appeal to every. Gentleman 
in this Houſe, whether that Act hath any Sort of relation..to Trials in 
Patllament; for that is only to direct the Courts in #yfmin/ler- Hall. 

1 have only this to ſay; I think the Evidence very full before you. 1 
think you have had one very good Witneſs, and the Counſel for * Pri 
ſoner had Liberty to confront. him: If he had not been guilty, the Pri. 
ſoner at the Bar would have deny'd it: I am convinced of the Tuck of it, 
2 Conſcience is to make a Judgment upon it, and that is all we can 
go ere. | Wy HEJ# 8 
| Mr. Yefferys. A worthy Gentleman of the Long Robe hath taken Painz 
to find out Precedents to juſtify our Proceedings ;-and another ſays, there 
is no Act to circumſcribe our Proceedings. Bur ſince Gentlemen differ 
ſo much, it gives me à great deal of Caution. This I know, there is a 
Law of the Land, by which Perſons ought to be governed: I take this 
to be an extraordinary Method of Proceeding, and Y hope the Lords will 
take more Care of the Matter than the Commons. | 

Mr. Edward Harley. Sir, I can't ſatisfy myſelf to be for this Bill; and 
in a few Words, I ſhall give my Reaſon for it. It hath been ſaid, That 
the Parliament is unlimited. I do agree, that we are not tied to the Rules 
of W:/lminfler- Hall. I ſhall only mention the Reaſon why two Witneſ⸗ 
ſes are required in Caſes of High-Treaſon. If any will look into the Hi. 


| tory of England, they will find it hath been often the Deſign of the Crown 


to trump up Plots upon the Subject; and therefore theſe Acts took par- 
ticular Care there ſhould be 'two Witneſſes to prove the Fat: This is 
the Reaſon of the Law, and, I think, upon it the Liberty of the Sub- 
ject is founded; and therefore I can't be for this Bill. 


Then the Queſtion fer paſſing this Bill was put, and the Houſe divided. 
Ayes, 189. Noes, 156. 


The Writ for Executing Sir Joby Fenwick, being under the 
| whole Broad-Sea}, and incloſed in it. 
Gumrue: tertius Dei Gratia, Angliæ, Scotia, Franciæ & Hibernie, 


Rex, Fidei Def. c. Vic. Com. Londen, & Vic. Com. Mids. Sa- 
lutem: Cum Johannes Femwick, Bar, per quendam actum ad ſeſſionem 


| © preſentis noſtri Parliamenti apud W:ftminft. ſuper viceſimum diem Oc- 


* tobris, Anno Regni noſtri octavo, per prorogationem tent. edit. de al- 
ta proditione per ipſum perpetrat. & commie attinctus fuit, & executio 
6 ir inde adhuc reſtat faciend. & quia pro certis cauſis & conſideratio- 
© nibus nos ſpecialiter moventibus, totam executionem Actus attincture 
* predict. ſuper dict. Jobannem Fenwick, præter amputationem Capitis 
« ſui, omitti volumus ; ideo ptæcipimus vobis & per præſentes firmiter in- 
© jungendo mandamus, quod in & ſuper viceſimum tertium diem inſtan- 
tis menſis Januar. inter horas nonam & undecimam ante meridiem ejuſ- 
dem diei dictum Fohannem Fenwick in Goala noſtra de Newgate ſub Cuſ- 
© todia veſtra nunc exiſtent a Goala predic. uſque ad Tower- Hill, duca- 
tis, & Caput ipſius Jobannis Fenwick ad tunc & ibidem amputari & a 
Corpore ſuo omninoſſeparari faciatis. Teſte me ipſo apud Weſtmonaſt. 
« decimo octavo die Januar. Anno Regni noſtri octavo. C Rur. 


The Label. 
Vic. Cam. Lond. & Midx. de executione 
faciend. John Fenwick, Bar. auths- 
ritate Parl. Attinct. CHUTE. 


All the Puniſhment being remitted but Bebeading, he was brought to a Scaffald 
erecled on Tower-Hill, where he delivered this Paper to the Sheriffs, 


QPEAKING nor Writing was never my Talent: I ſhall therefore give a 
very ſhort, but faithful Account, firſt, of my Religion, and next, 
what J ſuffer moſt innocently for, to avoid the Calumnies I may reaſona- 
bly expect my Enemies will caſt upon me when dead; ſince they have 
moſt falſely and maliciouſly aſperſed me, whilſt under my Misfortunes. 

As for my Religion, | was brought up in the Church of England, as it 
is eftabliſh'd by Law, and have ever profeſſed it; though I confeſs I have 
been an unworthy Member of it, in not living up to the ſtrict and excel- 
lent Rules thereof; for which I take Shame to myſelf, and humbly aſk 
Forgiveneſs of God. I come now to die in that Communion, truflin ; 
as an humble and hearty Penitent, to be receiv'd by the Mercy of God, 
through the Merits of Jeſus Chriſt my Saviour, 

My Religion taught me my Loyalty, which I bleſs God is untainted ; 
and i have ever endeavoured in the Station wherein I have been placed, to 
the utmoſt of my Power, to ſupport the Crown of England in the true and 
lineal Courſe of Deſcent, without Interruption. 

As for what I am now to die, I call God to witneſs, I went not to that 
Meeting in Leadenhall-ftreet with any ſuch Intention as to invite King 
James by Force to invade this Nation; nor was I myſelf provided with 
either Horſe or Arms, or engaged for any Number of Men, or gave par- 
ticular Conſent for any ſuch Invaſion, as is moſt falſly ſworn againſt me. 

I do alſo declare, in the Preſence of God, That I knew nothing of 
King James's coming to Calais, nor of any Invaſion intended from thence, 
till it was publickl IAN And the only Notion I had, that ſomething 


I alſo 
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b 64. 
| | T alfo call God te witneſs that I recriy'd the Knowledge of what is | 
cotain'd in thoſe Papers that 1 gave to a great Man, that came to me in 
the Tower, both from Letters and Meſſages that came from France; and 
he told me, when I read them to him, that the Prince of Orange had deen 


quainred with moſt of thoſe Things before. og ed 
* vey 7 hand expected Mercy fro that Prince, becauſe I was itiſtru- 
mental in ſaving his Life: For when, about April, 1695, an Attempt 
formed: againſt him came to my Knowledge, I did, partly by Diſſuaſions, 
and partly by Delays, prevent that Deſign; which, 1 
— 2 that the laſt villainous Project was concealed from me. 

If chere be any Perſons whom I have injur'd in Word or Deed, I hear- 
tily their Pardon, and beg of God to pardon thofe who have in- 
jur'd me; particularly thoſe who with t Zeal have fought my Life, 
and brought the Guilt of my innocent Blood upon this Nation, no I rea- 
ſon being proved upon me | 


164. The Trial of Edward E. of Warwick, &c. 


uppoſe, was the | 


I return my moſt hearty Thanks tothoſe noble and worthy Perſons who 
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gave me their Aſſiſtance, by . this Bill of Attainder, without 
which, it had been impoſſible I could have fallen under the Sentence of 
Death. God bleſs them and their Poſterity ; though I am fully ſatisfy'd 
they pleaded their own Cauſe while they defended mine. ge gut 
I pray God to bleſs my true and lawful Sovereign Kin Jumes, the 
ueen, and the Prince of ales, and reſtore him and his Polterity to this 
T hrone again, for the Peace and Proſperity of this Nation; which is 
impoſſible to proſper, till the Government is ſettled upon a right Foot. 
And nvw, O God! I de with all humble Devotion commend my Soul into 
thy Hands, the great Mater and Preſerver of Men, and Lover of Soul:; be- 
ſeeching thee that it may be always dear and precious in thy Sight, through the 
Merits of my Saviour Feſus Chriſt. Amen. | 
| | Joux Fexwick. ' 


Then he ſubmitted to the Block, and the Executioner ſever'd his Head 
from his Body. 


CLXIV. The Trial of Edward Earl of 
BOU T Eleven of the Clock the Lords came from their own | 
A Houſe into the Court erected in We/ftminſfter- Hall, for the Trials 
of Edward Earl of Warwick and Holland, and Charles Lord Mo- 
in the Manner following : | | 
* Lord High Nee Attendants, two and two. : 
The Clerks of the Houſe of Lords, with two Clerks of the Crown in 
the Courts of Chancery and King's-Bench. 1.8. 
The Maſters in Chancery two and two. | 
Then the Judges. l 5 
The — Sons, and Peers Minors, two and two. 
Four Serjeants at Arms with their Maces, two and two. 
The Ycoman Uſher of the HouſG. e | 
Then the Peers two and two, beginning with the youngeſt Barons. 
Then four Serjeants at Arms, with their Maces. 
Then one of the Heralds, attending in the Room of ' Garter, who by | 
Reaſon of his Infirmity could not be preſent. n D ; 
And the Gentleman Uſher of the Black.Rod, carrying the White- 
Staff before the Lord High Steward. 1911 bag * 
Then the Lord Chancellor, Lord High Steward of England alone. 
When the Lords were ſeated on their proper Benches, and the Lord 
teward upon the Wool-Pack ; 
® Ho two Clerks of the Crown in the Courts of Chancery and King's- 
Bench, ſtanding before the Clerk's Table with their Faces towards the 
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ke Clerk of the Crown in Chancery having his Majeſty's Commiſſion 
to the Lord High Steward in his Hands, made three Reverences towards the 
Lord High Steward, and the Clerk of the Crown in Chancery on his Knees 
reſented the Commiſſion to the Lord High Steward, who delivered it to 
the Clerk of the Crown in the Xing's-Bench, (then likewiſe Wee before 
his Grace) in order to be opened and read; and then the two Clerks of 
the Crown making three Reverences, went down to the Table; and the 
Clerk of the Crown in the Court of King's-Bench commanded, the Serjeant 
at Arms to make Proclamation of Silence ; which he did in this Manner : 

Serjeant at Arms. O yes, O yes, O yes, My Lord High Steward his 
Grace does ſtraitly charge and command all manner of Perſons hero pre- 
ſent, to keep Silence, arid hear the King's Majeſty's Commiſſion to his 
Grace my Lord High Steward of England directed, openly read, upon 
Pain of Impriſonment. | 

Then the Lord High Steward flood up, and ſpoke to the Peers. 

Lord High Steward *. Your Lordſhips will be pleaſed 
to ſtand up, and be uncovered, while the King's Com- 
miſſion is reading. 28 

All the Peers flood up, and were uncovered, while the Commiſſion was read. 
Clerk of the * Ulielmus Tertius Dei Gratia Angl. Scot, Franc, & 

Crown. © Hibern, Rex, Fidei Defenſor, &c. Prædilecto & fideli 
* Confiliar. noſtro Johanni Domino Somers, Cancellar. noſtro Angl. Sci- 
atis quod cum Edrus. Comes Warwic. & Holland, nuper de paroch. Sti. 
Martini in Campis in Com. Middleſex. & Carolus Dnus. Mohun, nuper 
ds paroch. predict. in Com. prædict. coram dileQis fidelib. noſtris Ca- 
* rolo Lee, Mil. Samuel. Buck, Willielmo Withers & Franciſco Tyſſon, 
* Armigeris, & aliis ſociis ſuis Juſticiar. noſtris ad inquirend. per Sacra- 
* mentum, probor. & legalium hominum de Com. noſtro Middle(cx. præ- 
dict. ac aliis viis modis & mediis quibus melius ſciverint aut poterint, 
* tam infra libertat. quam extra, per quos rei veritas melius ſciri poterit & 

_— de quibuſcunque Proditionibus Miſpriſionibus Prodition. Inſur- 
rectionib. Rebellionib. Controfact. tonſur. lotur. falſis fabricationib. & 
alis falſitat. Monet. hujus Regni noſtri Angl. & alior. Regnor. five Do- 
minior. quorumeunque ac de quibuſcunque Murdris Feloniis Homicid. 
Interfectionibus Burglar, Raptib. Mulier. Congregationib. & Conventi- 
cul. illicit. verbor. prolationib. Coadunationib. Milprifionib. Confedera- 
tionibus falſis Alleganciis Tranſgreſſionibus, Riotis, Routis, Retentio- 
nib. Eſcapiis Contempt. Falſitat. Negligentiis, Concelament. Manute- 
nent. Oppreſſionibus, Cambiparciis, Deceptionib. & aliis Malefactis Of- 
fenc. & Injur. quibuſcunque; necnon Acceflar. eorundem infra Com. 
prædict. tam infra libertat. quam extra, per quoſcunque & qualitercunque 
habit. fact. perpetrat. ſive commiſ. & per quos vel per quem cui vel qui- | 


Lord Somers 


Murder of Richard Coote, E/q; March 28, 1699. 


bus quando qualiter & quomodo & de aliis Articul. & Circumſtanc. præ- | 
miſſ. ſeu eor. alicujus vel aliquor. qualitercunque concernen. plenius veri- 
tat. & ad eaſdem proditiones & al. præmiſſ. audiend. & terminand. ſecun- 
dum legem & conſuetud. Regni noſtri Angl. nuper aſſignat. de Felonia & 
Murdro per ipſos Edrum. Comitem Warwick. & Holland, & Carolum 
Diminum Mohun, Commiſſ. & Perpetrat. per ſacrament. probor. & le- 
gal. hominum Com. noſtri Middleſex. prædict. Indictat. exiſtunt. Nos 
conſiderantes quod Juſtitia eſt virtus excellens & altiſſimo complacens, 
volenteſgue quod prædict. Edrus. Comes Warwic. & Holland, & Caro- 
* lus Dominus Mohun, de & pro Felonia & Murdro unde ipſi ut præfertur 
* Indictat. exiſtunt. coram nob. in preſenti Parliament. noſtro ſecundum 


Vol. V. 
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Warwick and Holland, before the Houſe of Lords, for the 
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© leg. & conſuetud. Regni noſtri Angl. Audiantur, Examinentur, Senten- 
* tientur & Ajudicentur, cœteraque omnia quæ in hac parte pertinent de- 
* bo. modo exerceantur & exequantur; ac pro eo quod Officium Seneſ- 
* challi, Angl. (cujus præſentia in hac parte requiritur ut accepimus) jam 
* vacat, Nos de Fidelitate Prudentia provida Circumſpectione & Induſtria 
* veſtris plurimum confidentes Ordinavimus & Conſtituimus vos ex hac 
cauſa Seneſchallum, Angl. ad Officium illud cum omnibus eidem Offi- 
* cio in hac parte debit. & pertinen. (hac vice) gerend. occupand. & ex- 
ercend. Et ideo vob. Mandamus quod circa præmiſſ. diligenter inten- 
* datis & ea omnia quz in hac parte ad Officium g Angl. per- 
* tinent & requiruntur (hae vice) faciatis exerceatis & exequamini cum 
effectu. In cujus rei Teſtimonium has Literas noſtras fieri fecimus 
Patentes, Teſte meipſo apud Weſtmonaſterium viceſimo quinto die Mar- 
© til, Anno Regni noſtri Undecimo. 
| Per ipſum Regem propria Manu Signat.' 


Serj. at Arms. God ſave the King. | 

Then the Herald and the Gentleman-Uſher of the Black Rod, after 
three Revereuces, kneeling, preſented the White Staff to his Grace, and 
his Grace removed from the Wool-pack to the Chair, which was placed 
upon an Aſcent juſt before the uppermolt Step of the Throne, and ſeated 
himſelf in the Chair. 

Clerk of the Crown. Serjeant at Arms, make Proclamation. 

Serjeant at Arms. O yes, O yes, O yes, My Lord High Steward of 
England, his Grace, does ſtraitly Charge and Command all manner of Per- 
ſons here preſent to be uncovered, upon Pain of Impriſonment. 

Then the Judges and Maſters in Chancery ſat down in their Places up- 
on the Wool-pack, uncovered. 

Then the Clerk of the Crown read the Return of Certiorari in hæc verba. 


* Guliclmus Tertivs, Dei gratia, Ang], Scot. Franc. & Hibern. Rex, 
« Fidei Defent, &c. Juſtic. noſtris per Literas noſtras Paten. confect. ad 
* inquirend, per Sacrm. probor. & legal. hom Com. noſtri Midd. ac aliis 
* viis mod. & med. quibus melius ſciverint aut poterint de quibuſcunque 
« prodic. miſpriſ. prodic. inſurrection. rebellion. controfact. tonſur. lotur, 
falſis fabricat. & aliis falſitat. monet. hujus Regni Ang]. & alior. Reg- 
* norum five Dominiorum quorumcunque ac de quibuſcunq; murdris, fe- 
* lon, homicid. interfection. burglar. raptibus mulierum, congregacon. & 
* conventicul, illicit. verborum prolationibus, coadunat. miſpriſion. confe- 
* derat. falſis alleganc. tranſgreſ. riot. rout. retention, eſeapiis contempt. 
* negligenc. concelament. manutenen. oppreſſion. deception, & aliis male- 
6 fackis offenſ. & injur. quibuſcunq; necnon acceſlariis eorundem infra 
Com. prædict. tam infra libertates quam extra per quoſcunqg; & qualiter- 
* cunq; habit. fac. perpetrat. five commiſſ. ac de aliis articulis & circum- 
© {tanciis præmiſſ. 2 quodlibet ſeu corum aliquod vel aliqua quali- 
© tercunq; concernen. plenius veritat. & ad eaſdem prodition. & al, præ- 
miſſ. audiend. & terminand. aſſign. Necnon Juſtic. noſtris ad Gaol. no- 
ſtram de Newgate de Priſonar. in ea exiſten. deliberand. aſſign. & eorum 
cuilibet Saltm. volen, certis de cauſis omnia & ſingula Indictamen. & 
Inquiſition. de quibuſcunq; felon. & murdris, unde Edrus. Comes 
« Warwic. & Holland, & Carolus Dominus Mohun, & al. coram vobis 
Indictat. ſunt; necnon Record. conviction. Rici. French, Rogeri James 
& Georgii Dockwra, pro felon. & homicid. unde indictat. ſunt. Et ſuper 
* inde per quandam. Jur. Prie. inde inter nos & præfat. Richardum 
French, Rogerum James & Georgium Dockwra, capt. convict. exiſt, ut 
« dicitur coram nobis & non alibi terminari vobis & cuilibet veſtrum man- 
* damus quod omnia & ſingula in Indictament. & Record. convict, prz- 
dict. cum omnibus ea tangen. quibuſcunq; nominibus iidem Edrus. 
Comes Warwic. & Holland, Carolus Dominus Mohun, Richardus, Ro- 
«© gerus & Georgius nuncupentur in eiſdem coram nobis ſub ſigillis veſ- 
« tris aut unius veſtrum in octab. Sti. Hiliarii ubicunq; tunc fucrimus 
in Angl. mittat, ſeu unus veſtrum mittat. una cum hoc brevi ut ulte- 
* rius inde fieri fac. quod de jure ac ſecundum legem & conf. Regni noſtri 
* Angl. fore viderimus faciend. Teſte J. Holt, Mil. apud Weſtm. xxviii 
die Novembris, Anno Regni noſtri decimo. 


per Cur, Aſtry. 
Ad Inſtanc. proſecutor. quoad duos Def. & ad inſtanc. cæterorum Def. 
* 3, Bee.” - 


© Virtute cujus brevis mihi & aliis direct. Indiftament. & Inquiſition. 
© infra mentionat. necnon Record. conviction. infra nominat Rici. 
French, Rogeri James & Georgii Dockwra, pro felon. & homicid. unde 
© indictat, & ſuperinde per quandam Jur. prie. convict. exiſt. cum omni- 
© bus ea tangen. coram Dom. Rege in quibuſdam Sched. huic brevi an- 
© nex, mitto prout interius præcipitut. | 

* Reſponſ. Fra. Child. Mil. Major. Civit, Lond. un. Juſtic. infra ſcript,” 

« Midd. ff. Memorandum quod ad deliberation. Gaol. Domini Regis de 
© Newpate tent. pro Com. Middleſex. apud Juſtice-Hall in le Cld-Bailey in 
« Suburbiis Civit. London. die Veneris ((cilt.) decimo tertio die Januarii 
Anno 4 Dom. noſtri Gulielmi tertii Dei gra. nune Regis Angl, &c, 
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* decimo, coram Fran. Child, Mil. Majore Civit. London. Edro. Ward, 
Nil. Capital. Baron. Sccii. dict. Dom. Regis, Henrico Hatſel, Milit, un 
© Baron. Sccii. dicti Domini Regis, Thoma Stamp, Mil. Edro. Clarke, 
Mil. Aldris dict. Civit. London. Salathiel. Lovell, Mil. ſervien. dict. 
* Nom. Regis ad legem ac Recordator. dict. Civit. London. & aliis ſociis 
* ſuis Juſtic. dict. Dom. Regis ad Gaol. ipſius Dom. Regis de Newgate 


prædict. de priſonar. in eadem exiſten. del iberand. aſſign. ven. hie in Cur. 


Carolus Lee, Com. Mil. Samuel Buck, Will. Withers, Fran. Tyſſon, 
Ar. Juſtic. dict. Dom. Regis per Literas patent. ipſius Dom. Regis eiſdem 
© Juſtic. prænominat. & aliis ac quibuſcunq; quatuor vel plur. eorum ſub 
* magno Sigillo dict. Dom. Regis Angl. confet. ad inquirend. per Sacra- 
© ment. probor. & legal. hom. de Com. Midd. præd. ac aliis viis modis & 
* mediis quibus melius ſciverint aut poterint tam infra libertat. quam ex- 
© tra, per quos rei veritas ſciri poterit de quibuſcunq; prodition. miſpriſion. 
* prodition. inſurrection rebellion. controfractur. tonſur. lotur, falſis fa- 
© brication. & al, falſitat. monetæ hujus Regni dict. Dom. Regis Angl. 
& al. Regnorum ſive Domin. quorumcung; ac de-quibufcunq; murdris, 
© felon homicid. interfeccon. burglar. rapt. mulĩer. congregac. & conven- 
© ticul, illicit. verborum prolation, coadunac. ,miſprifion. confederac. fal- 
« ſis alleganc. tranſg. riot. rout. retention. eſcapiis contemp. negligence. 


© concelamen. manutenen. oppreſſion. cambiparciis deception. & aliis ma- 


« lefact. & offenc. quibuſcunq; nec non accefſar. eorund. infra Com. pred. 
tam infra Libertat. prædict. quam extra, per quoſcunq; & qualitercunq; 
« habit. fact. perpetrat. five commiſſ. ac de aſiis articul. & circumſtan. 
præmiſſa & eorum quodlibet ſeu eorum aliquod vel aliqua qualitercungz 
« concernen. plenius veritat. & ad eaſdem prodition. & al. premiſſa audi- 
end. & terminand. ſecundum legem & conſuetud. hujus Regni dict. Dom. 
Regis Angl. aſſign. & per manus ſuas propr. deliberaver. hie in Cur. dict. 
« Dom. Regis quoddam record. indictament. coram eis & aliis ſociis ſuis | 
« nuper przantea preſent. & capt. verſus Edrum. Comit. Warwic. & Hol- 
land, Catolum Dominum Mohun, de Oakehampton in Com. Devon. 
« Ricum. French, Rogerum James & Georgium Dockwra, pro murdro cu- 
«© in{dam Rici. Coote, Ar. in forma juris terminand. &c. (eiſdem Rico. 
4 Fed Rogero — & — Dockwra, priſonar. in dict. Gaol: dict. 
Dom. Regis de Newgate, cauſa in eodem indictament. content. adtunc | 
« ex. ſten. ) Record. cujus quidem indictament. patet in quibuſdam ſchedul. 
© huic annex. [8 
ie ſl. Memorandum quod ad Seſſionem de Oyer & Terminer Do- 
mini Regis tent. pro Com. Middleſex. apud Hicks-Hall in St. John- 
Street, in Com. pred. die Mercurii ſcil. ſeptimo die Decembris, Anno 
« Regni Domini noſtri Gulielmi tertii, Dei gratia, nunc Regis Anglia, 
Kc. d. cimo, coram Carolo Lee, Mil. Samuele Buck, Willielmo Withers, 
« Franciſco T yſſon, Armigeris, & aliis ſociis ſuis Juſtic. dict. Dom. Regis 
« per Literas Pa, ipſius Dom. Regis, eiſdem Juſtic. prænominat. & al. 
« ac quibuſcunque quatuor vel pluribus corum ſub magno Sigillo dict. Do- 
mini Regis Angliæ conſect. ad inquirend. per ſacrament. probor. & lega- 
« tium hot. Com. Middleſcx. præd. ac aliis vits mod. & med. quibus me- 
ius ſciverint aut poterint tam infra libertat. quam extra per quos rei veri- 
« t1s melius ſciri poterit de quibuſcunque prodition. miſpriſion. prodition. 
«© inſurrection. rebell-on. controfactur. tonſur. lotur. falſis fabrication. & 
« aliis falfitat. monet. hujus Regni dict. Dom. Regis ra. & al. Regnor, 
« ſive Nominior. quorumcunque ac de quibuſcunq; murdris, felon. homi- 
cid. interfection. burglar. rapt. mulier, congregat. & conventicul. illicit. 
© verborum prolation. coadunat. miſpriſion. confederat. falſis allegan. 
« tranlgr. riot. rout. retention, elcapiis contempt. negligen. concelamen. 
« manutenen. oppreſſion. cam biparcits deception. & aliis malefactis & of- 
« fenſis quibuſcunq; necnon acceſlar, eorundem infra Com. pred. tam in- 
fra libertat. quam extra, per quoſcunque & qualitercunque habit. fact. 
« perpetrat, five commill. ac de aliis articulis & circumſtantiis præmiſſa & 
© cor. quodlibet vel aliqua qualitercunque concernen. plenius veritat. & ad 
caſdem prodition. & al. premiſſ. audiend. & terminand. ſecund. legem & 
« conf. hujus Regni dicti Dom, Regis Ang]. aſſign. per ſacrm. 5 2 Rid- 
dle, Richardi Read, Roberti Leg, Joſephi Partherich, Johannis Marriott, 
Jonathan Hall, Nicolai Baker, Roberti league, Thomz Briggs, Willi- 
© elmi Brace, Thome Williams, Georgii Biſhop, Thome Hodges, Johan- 
© nis Lynn, Samuelis Lee, Richardi Rogers Joſephi Rogers, Johannis 
Cheney, Johannis Fowler, & Roberti icholſon, probor. & legalium 
© hominum Com. præd. adtunc & ibidem jurat. & onerat. ad inquirend. 
pro dicto Dom. Rege & corpore Com. prxd. præſentat. exiſtit. qd. Billa 
Indictament. huic Schedul. annex. eſt vera. 

« Midd. fl. Jurator. pro Domino Rege ſuper ſacrum. ſuum præſentant 
quod Edwardus Comes Warwic. & Holland, nuper de paroch. S. Marti- 
© ni in Campis in Com. Middleſex. Carolus Dominus Mohun, Baro Mo- 
hun de Okchampton, in Com. Devon. nuper de paroch. præd. in Com. 
« Middleſex. pred. Richardus French, nuper de paroch. præd. in Com. 
« Middleſex. pred. Gen. Rogerus James, nuper de paroch. pred. in Com. 
« Middleſex. pred. Gen. & Georgius Dockwra, nuper de paroch. præd. 
in Com. Middleſex. præd. Gen. Deum præ oculis ſuis non habentes, ſed 
© inſtivatione diabolica moti & ſeducti, triceſimo die Octobris, Anno Reg- 
ni Domini Gulielmi tertii, Dei gra. Angl. Scoc. Franc. & Hibern. Re- 
« is, Fidei Defenſ. &c. decimo, vi & armis, &c. apud paroch. præd. in 
0 | tg Middleſex. præd. in & ſuper quendam Richardum Coote, Ar. in 
pace Dei & dicti Domini Regis, nunc adtunc & ibidem exiſten. felonice 
© voluntaric & ex malitiis ſuis præcogitat. inſult. fecer. & qd. præd. Ed- 
« wardus Comes W arwic. & Holland, cum quodm. gladio (Anglicea Sword) 
« de ferro & chalihe confect. valor. quinque folidor. quem ipſe idem Edwar- 
dus Comes Warwic. & Holland, in manu ſua dextra adtunc & ibidem ex- 
tract. habuit & tenuit, præfat. Ricardum Coote in & ſuper ſiniſtram part. 
pectoris ipſius Ricardi Coote prope Os Collar — — the Collar Bone), 
ipſius Ricardi Cote adtunc & ibidem felonice voluntarie & ex malitia 
«© ſua præcogitat. percuſſit pupugit & inforavit (Anglice did ride, lab, and 
« thruft in) dans eidem Richardo Coote, adtunc & ibidem cum gladio ex- 
« tra, præd. in & ſuper dict. finiftram partem pectoris ipſius Rici. Coote, 
«* prope Os Collar (Anglice the Collar Bane) ipſius Rici. Coote unum vul- 


Billa vera. Samuel Cowthorne de paroch. Sti. Martini in Campis in 


© yoluntarie & ex tmalitia ſua 


nus mortal. (Anglice one mortal uu) latitud. dimidii unius pollicis S& | 


« profund. quinq; pollicium; de quo quidem vulnere mortal. præd. Ricus. 
© Coote adtunc & ibm. inſtanter obiit. Et qd, præd. Carolus Dnus. Mohun, 
« Ricus. French, Rogerus James & Georgius Dockwra, adtunc & ibm. fe- 
lonice voluntarie & cx malici:s ſuis præcogitat. fuer. preſen. auxilian. a- 
« bettan. confortan. adilt-n. & manutenen. præfat. Edrum. Comit. War- 
wic. & Holland, ad præfat. Ricum. Coote, modo & forma præd. felonice 
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precop. interficiend. & murdrand. Et fic Jur. 
6 pre: ſuper ſacrm. ſuum pred. Fer 4h pred. Edrus. Comes W urwiei 
& Holland, Carolus Dnus. Mohun, Ricus, French, Rogerus James & 
Georgius Dockwra, præfat. Ricum, Coote, modo & forma prid felonite 
© voluntarie & tex maliciis ſuis præcogitat. interfecer. & murdriver. contra 
* pacem dei. Domini Regis nunc Coron. & Dignitat. ſuas, &c. * 
Ricus. French, 13 Januar. 98. pon: ſe Cul. de Felon. & Homje; 
t © rant. Non. cul. 1 catalla nulla. Pet. Librum, Legit ut Gig 
ricus. Crematio reſpectuatur quouſq; &c. | 
c _— James, 13 Jan. 98. pon. ſe cul. de Felon. & Hemicid. tant, 
* Non cul. 12 Murdro, catalla nulla. Petit Librum. Legit ut Clericus, 
© Crematio reſpectuatut quouſq; &c. | 


Com. Midd. Yoman, 
Willus. Cripps de parochl pred. in Com. præd. Yoman, 
Henricus Pomfret de paroch. præd. in Com. præd. Voman, 
* Willus. Salmon de paroch. præd. in Com. præd. Chirurgus, 
Robtus. Applegate de paroch. præd. in Com. pred. Yoman. | 
ö | Jur. in Car, 

© Midd. ſſ. Memorand. qd. ad Deliberation. Gaolz Dni. Regis de Newpate 
tent. pro Com. Midd. apud Juſtice-Hall in le Old-Bailey in Sudurbiis 
« Civitat. London. die Mercurii ſcilt. ſeptimo die Septembris, Anno Repni 
© Dni. nri. Gulielmi tertii Dei grat. Angl. Scot. Franc. & Hibernizr Ke. 
c 505 Fidei Defenſ. &c. decimo, coram Franco Child, MI. Majore Civitat. 
London. Georgio Treby, Mil. Capital. Juſtic. dei. Dni. Regis de Banoo, 
* Littleton Powis, Mil, uno Baron, Scęii. dict. Dni. Regis, Thoma Stamp, 
+ Mil. Edro. Clarke, Mil. Aldris. dict. Civitat. London. Salathiel. Lovell 
Mil. Servien. dei. Dni. Regis ad Legem ac Recordatore dick. Civitat 
London. & aliis Sociis ſuis Juſtic. dei. Dni. Regis ad Gaolam ipſius Dui, 
© Regis de Newgate pred. de Priſonar. in eadem exiſten. deliberand. aſũ gn. 
ven. Robertus White, gen. Coronator dei. Dani. Regis infra Libertat, 
© Decani & Capituli Eccliæ. Collegiat. bti. Petri Weſtm. Civitat, Burgi x 
Ville Weſtm. in Com, Midd. præd. Et per manus ſuas proprias delibe- 
* ravit hie in Cur, quandam Inquiſition. de morte Rici. Coote, Ar. coram 
© eo nuper capt. in Cur, hic de Recordo in forma juris terminand, 
quidem Inquiſitio huic Schedulz annex. eſt, pon. ſe 


& Villa. We roch. ti. Martini in Campis infra Libertat. De- 
in Com. Midd, canĩ & Capitli. Eccleſie Collegiat. bti. Petri Weſtrn, 
« Civitat. Burgi & Villz Weſtm. in Com. Midd, triceſimo die Ottobris, 
Anno Regni Dai, nri. Gulielmi tertii Dei gra. Angl. Scoc, Franc, & 
* Hiberniz Regis, Fidei Defenſoris, &c. decimo, coram Roberto W hite, 
© gen. Coronatore dci. Dni. Regis Lidertat. præd. ſuper viſum Corporis 
* cujuſdam Rici. Coote, Ar. ibm. jacen. mort. per facrm. Johis Harris, 
Petri Solomon, Rici. Newgent, Win. Fryer, Samuelis homſon, Ja- 
* cobi Timberlick, ſen. Jacobi Timberlick, jun. Rici. Jackſon, Jobis. 
Finch, Samuelis Powell, Samuelis Dimont, Robti. Giltrick, Johis. Pau- 
* lin, Joſephi Vernon, Thomæ Smithſon, Andrez Rogers & David. Jones, 
« proborum & legalium homin. Libertat. præd. jurat. & onecat, ad inqui- 
rend. pro dto. Dno. Rege quando qualiter & quomodo præœfat. Ricus. 
* Coote ad mortem ſuam devenit dicunt ſuper ſacrm. ſuum præd. qd. E- 
* drus Comes Warwic. & Holland, nuper de paroch. Sti. Martini in Cam- 
* pis infra Libertat. præd. in Com. præd. Carolus Dnus. Mohun, nuper 
de paroch. præd. infra Libertat, præd. in Com. præd. Ricus. French, 
© nuper de paroch. pred. infra Libertat. pred. in Com. præd. gen. Roge- 
© rus James, nuper de paroch. præd. infra Libertat. pred. in Com. præd. 
gen. & Georgius Dockwra, nuper de paroch. pred. infra Libertat. præd. 
in Com. præd. gen. Deum prz oculis ſuis non habentes, ſed Inſtigatione 
* diabolica moti & ſeducti deo. triceſimo die Oftobris Anno decimo ſupta- 
dicto, vi & armis, &c. apud paroch. præd. infra Libertat, præd. in Com, 
præd. in & ſuper præfat. Ricum. Coote, in pace Dei & dei. Dni. Regis, 
nunc adtunc & ibm. exiſten. felonice voluntarie & ex maliciis ſuis preco- 
« git. inſult. fecer. & qd. præd. Ricus. French, cum quodam Gladio (An- 
* glice a Raprer) de ferro & chalibe confect. valoris quinq; ſolid. quem ipſz 
idem Ricus. French, in manu ſua dextra adtunc & ibm. extract. khuit. & 
* tenuit præfat. Ricum. Coote, in & ſuper ſiniſtram partem pectoris ipfius 
* Rici, Coote, prope Os Collar ( Anglice the Collar Bone) ipiius Rici. Coote, 
* adtunc & ibm. felonice voluntarie & ex malicia ſua precogitat, percuſſit & 
«* pupugit dans eidem Rico. Coote, adtunc & ibm. cum gladio praed. ex- 
* tract. in & ſuper præd. finiſtram partem pectoris iptius Rici, Coote, prop! 
dict. Os Collar ipſius Rici. Coote, unum vulnus mortal. longitudinis dis 
* mid. unius pollicis & profunditatis quing; pollicium, de quo quidem vul- 
nere mortali præd. Ricus. Coote, apud paroch. præd. infra Libertat, 
« pred. in Com. præd. inſtanter obiit. Et gd. prædici Edrus. Comes 
Warwic. & Holland, Carolus Dnus. Mohun, Rogerus James, & Geot- 
© gius Dockwra, adtunc & ibm. felonice voluntarie & ex maliciis ſuis præ- 
© cogitat, fuer. preſentes auxiliantes abettantes confortantes aſſiſtentes & 
© manutenentes præfat. Ricum. French, ad predictum R:icum. Coote, in 
forma præd. felonice voluntarie & x M alicia ſua præcogitat interficiend. 
& murdrand. Et fic Jur. præd. dicunt ſuper ſacrm. ſuum præd. quo! 
« pred. Edrus. Comes Warwici & Holland, Carolus Duus. Mohun, Ri- 
cus. French, Rogerus James & Georgius Dock wra, præfat. Ricum. 
Coote, modo & forma predict. felonice voluntarie & ex maliciis ſuis præ- 
cogitat. interfecer. & murdraver. contra pacem dei. Dni. Regis nunc 
Coron. & Dignitat. ſuas, &c. Et ulterius Jur. pred. dicunt ſuper ſacrm 
* ſuum pred. qd. immediate poſt Feloniam & Murdrum præd. per ipſos 
modo & forma præd. fact. & perpetrat. apud paroch. pred. infra Liber- 
© tat, præd. in Com. prad. fugam fecer. Quæ bona & catalla terras five 
© tenementa præd. Edrus. Comes Warwici & Holland, Carolus Dnus. Mo- 
hun, Ricus. French, Rogerus James & Georgius Dockwra, tempore Fe- 
* lonize & Murdri predict. per ipſos modo & forma pred. fact. & perpe- 
trat. five aliquo tempore poſtea uſque diem Captionis hujus Inquiſition! 
* habuerunt Jur. præd. penitus ignorant. In cujus Rei Teſtimonium tam 
præfat. Coronator quam Jur. pred. huic Inquiitioni Sigilla ſua alterns* 
tim appoſuerunt die anno & loco, primo ſupra dcis. 


Ricus. French, 13 Jan. 98. pon. ſe cul. de felon. & homicidio tant. Not 
cul. pro Murdro. Catal. nulla. Judicium ſuper Indictamentum. 

© Rogerus James, 13 Jan. 98. pon. ſe cul. de felon. & homicid. tant. Non 
© cul. pro Murdco, Catalla nulla. Judicium ſuper Indictamentum. 
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ius Dock wra 13 Jan. 8. pon. ſe cul. de felon, & homicid. tantum. 
Non cul. pro Mark, J: Cai nulla. Tudicium ſi 
« Mida. fl. Memorandum d. ad Seffionem de Oyer 
ni Regis tent. pro 
in Com. pred. die Mercuff felt. feprimo, 
Domini noſtri Gulielmi Tertii Dei gratia nunc Regis Anglia, 
decimo, coram-Carolo Lee, Mil. Samuele Buck, Willielmo Withers, 
Franciſco Tyſſon, Armigeris, & aliis Sociis ſuis Juſt g 
Regis per Literas Patent. ipſius Dom. Regis eiſdem Juſtic. prænominat. 
« & al. ac quibuſcunque quatuor vel pluribus eorum ſub —— Sigillo dict. 
Dni. Regis Anglia confect. ad Inquirend. per ſacrm. probor. & legalium 
hom. de "ay Middleſex præd. ac aliis viis mod. & med. quibus melius 
« ſciverint aut poterint, tam infra Libertates quam extra, per quos rei ve- 
c ritas melius {ciri poterit & inquiri de quibuſcunque Prodicion. Miſ- 
priſion. Prodition. Inſurrection. Rebellion. Controfactur. Tonſur. Lo- 
tur. & falſis Fabrication. & aliis falſitat. Monet, hujus Regni dict. Dom. 
" Regis Anglia & aliorum Regnorum five Dominior. quorumcunque ac 
10 duiduleen qe Murdris F eloniis Homicidiis Interfection. Burglar. 
Rapt. Mulier, Congregat. & Conventicul. illicit. Verborum prolation. 
« coadunat. Miſpriſion. Confederat. falſis Alleganc. Tranſgr. Riot, Rout, 
Retention. Eſcapiis Contempt. Negligen. Concelamen. Manutenen. 
« Oppreffionibus Cambiparciis Deception, & aliis Malefactis & Offenſis 
« quibuſcunque, necnon Acceſſar. eorundem infra Com. pred. tam infra 
6 Liberrat. quam extra, per quoſcunque & qualitercunque habit. fact, per- 
c petrat. five commiſſ. Ao. de aliis Articulis & Circumſtantiis præmiſſa & 
( carum quodlibet ſeu eorum aliquod vel aliqua qualitercunque concernen, 
c ptenius veritat. Et ad eaſdem Proditiones & alia Præmiſla audiend. & 
c terminand. ſedm. Legem & Conf. hujus Regni dei. Dni. Regis Angliæ 
( affign: per ſacrm. Ægidii Riddle, Rici. Read, Roberti Legg, 
 Parcherich, Johis, Marriot, Jonathan Hall, Nicholai Barker, 


Terminer Domi- 


« Biſhop, Thomæ Hodges, Johis. Lynn, Samuelis Lee, Rici. Rogers, 
Jobis. Cheney, Johis. Fowler & Roberti Nichalſon, proborum & lega- 
« lium Hominum Com. præd. & tunc & ibm. jurat. & onerat. ad inqui- 
tend. pro dco, Dno. Rege & corpore Com, pred. præſentat. exiſtit, qd. 
« Edrus. Comes Warwici & Holland, nuper de paroch. S. Martini in 
« campis in Com. præd. Carolus Dnus. Mohun, Baro Mohun de Oake- 
« hampton, in Com. Devon. nuper de Paroch. præd. in Com. Midd, præd. 
« Ricus. French, nuper de paroch. prad. in Com. Midd. pred. gen. 
« Rogerus James, nuper de paroch. præd. in Com, Midd. prad, 
gen. & Georgius Dockwra, nuper de paroch. prad. in Com. Midd. 
« pred. gen. um præ oculis ſuis non hentes, ſed inſtigatione di- 
« abolica mot. & ſeduct. zo die Ocobris Anno Regni Gulielmi tertii 
Dei Gratia Angl. Scoc. Franc. & Hiberniz Regis Fidei defenſoris, &c. 
« decimo, vi & armis, &c. apud paroch. præd. in Com. 22 in & 
ſuper quendam Ricum. Coote, Ar. in pace Dei & dei. Dai. Regis nunc 
( adtunc & ibidem exiſten, felonice voluntarie & ex maliciis ſuis præco- 
« gitat, inſult. fecer. Et qd. præd. Comes Warwici & Holland, cum 
« quodam Gladio (anglice, a Sword) de ferro. & Chalibe confect. valoris 
« quinq; ſolid. quem ipſe idem Edrus. Comes Warwici & Holland, in 
« manu ſua dextra adtunc & ibd, extract. huit & tenuit, præfat. Ricum. 
« Coote, in & ſuper ſiniſtram partem pectoris ipſius Rici. Coote, prope Os 
Collar (anglice, the Collur Bone) ipſius Rici. Coote, adtunc & ibm. felo- 
nice voluntar e & ex malicia ſua præcogitat. percuſſit pupugit & inforavit 
« (anglice, did ſtrike, tab, and thruſt in). Dans eidem Rico. Coote, ad- 
« tunc & ibm. cum gladio extract. præd. in & ſuper dict. ſiniſtram partem 
« pectoris ipſius Rici. Coote, prope Os Collar (anglice, the Cellar Bone) 


« latitudinis dimidii pollicis & profunditatis quinq; pollicium, de quo qui- 
dem Vulnere mortali præd. Ricus. Coote, adtunc & ibm. inſtanter obiit. 
« Etqd. præd. Carolus Dnus. Mohun, Ricus. French, Rogerus James & 
Georgius Dockwra, adtunc & ibm. felonice voluntaric & ex maliciis ſuis 
« precogitat. fuer. præſentes auxiliantes abettantes confortantes aſſiſtentes 
& manutenentes præfat. Edrum. Comitem Warwici & Holland, ad præ- 
« fat. Ricum. Coote modo & forma præd. ſelonice voluntarie & ex malicia 
« ſua præcogitata interficiend. & Murdrand. Et fic Jur. præd. ſuper ſacrm. 
ſuum præd. dicunt. qd. prædict. Edrus. Comes War wici & Holland, Caro- 
« lus Dnus. Mohun, Ricus. French, Rogerus James, & Georgivs Dock- 
« wra, præfat. Ricum. Coote, modo & forma præd. felonice voluntarie & 
s ex maliciis ſuis præcogitatis interfecer. & murdraverunt contra pacem 
dci. Dni. Regis nunc Coron. & Digni'at. ſuas, &c. Per quod Præcep- 
« tum eſt vic. Midd. qd. non omitteret, &c. quin caperet predictos Edrum. 
«s Comitem Warwici & Holland, Carolum Dnum. Mohun, Ricum. 
« French, Rogerum James & Georgium Dockwra, ad reſpondend, &c. 
« Quod quidem Indictameatum has. 2 Juſtic. dei. Dni. Regis (per deas. 
« Literas paten. ipſius Dni. Regis eiſdem Juſtic. prænominat. & aliis ac 
« quibuſcunq; quatuor vel pluribus eorum ſub magno Sigillo dei. Domini 
« Regis Angliæ ut præfertur confect.) poſtea icilt. ad Deliberationem Gaolæ 
« dci. Dni. Regis de Newgate tent. pro Com. Midd. præd. apud Juſtice- 
+ Hall in le Old-Baily in Suburbiis Civitat. Lond. dco. die Mercurii ſcilt. 
« ſeptimo die ejuſdem Menſis Decembris Anno "a dci. Dni. Regis nunc 
« decimo ſupradicto coram Franciſco Child, Mil. Majore Civitat. London. 


« Georgio Treby, Mil. Capital. Juſtic. dei. Dni Regis de Banco, Little- 


« ton Powis, Mil. uno Baronum Sccii. dei. Dni. Regis, Thoma Stampe, 
Mil. Edro. Clarke, Mil. Aldris. deæ. Civitat. London. Salathiel Lovell, 


Mil. Servien. dei. Duni. Regis ad Legem ac Recordatore dee, Civitatis 
London. & aliis Sociis ſuis 4 — dei. Dni. Regis ad Gaolam dei. Dani. | 


Regis de Newgate, præd. de Priſonar. in eadem exiſten. deliberand. aſſign. 
per manus ſuas proprias deliberaverunt hic in Cur, de Recordo in forma 
juris terminand. &c. Super quo poſtea ſcilt. ad deliberationem Gaolæ 
dei. Dni. Regis de Newgate præd. die Veneris ſcilt. 13 die Jan. Anno 
« Regni dei. Dni. Regis nunc decimo ſupradicto coram Franciſco Child, 
« Mil. Majore Civitat. London. Edro. Ward, Mil. Capital. Baron. Sceii. 
dci. Dni. Regis Henrico Hatſall, Mil. uno Baron. Sccii. dei. Dni. Re- 
© zis Thoma Stamp, Mil. Edro. Clarke, Mil. Aldris. deæ. Civitat. Lon- 
« don, Salathiel Lovell, Mil. Servien. dei. Dni. Regis ad Legem ac Re- 
« cordatore dict. Civitat. Lond. & aliis ſociis ſuis Juſtic. dei. Dni Regis 
$ ad Gaolam ipſius Dni. Regis de Newgate predict. de Priſonar. in eadem 
d exiſten. deliberand. aſſign. vener, predict. Ricus. French, Rogerus James 
& Georgius Dockwra, ſub cuſtod. Willi. Goare, Militis, & Joſephi 
Smart, Militis, vic. Com. præd. (in cuſtod, cujus ex cauſa præd. in 


Indictamentum. 


Com. Middleſex. apud Hicks-Hall in 8. John-ſtreet 
die Mercurii ſeilt. ſeptimo die Decembris Anno Regni | 
Þ. 


1 
oberti 
Teague, Thome Briggs, Willi. Brace, Thame Williams, Georgii 


| 


or the Murder of Richard Coote, EJ7. 


uſtic. dict. Dom. | 


« ipfius Rici. Coote, unum Vulnus mortale (anglice, one mortal Wound) | 


| 


| 
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| © Gaolam de Newgate præd. praantea commiſſi fuer.) Ad Barram hic 
duct, in propriis perſonis ſuis & ſtatim de premiſlis in Indictamento 
© prad, ſuperius ſpecificat, eis ſuperius ſeparatim impoſit. ſeparatim allo- 


| © cut. qualiter ſe velint inde acquietari iidem Ricus. French, Rogerus 
James & Georgius Dockwra, ſeparatim dicunt qd. ipfi non ſunt inde 
* culpabijes nec aliquis corum eſt inde culpabilis & inde de bono & malo 
* ſeparatim. pon. ſe ſuper priam, &c, Jo. immediate ven. inde Jura. coram 
præfat. Juſtic, dei. Dni. Regis ult. noiat. hic, &c. Et qui nec, &c. 
Ad recogn. &c. Et Jur. Jure, ill. per præfat. Vic, ad hoc impanellat. 
a (9%) Chrus. Rednap, Thomas Moody, Thomas Dunck, Simo. 
Smith, Johes. Smith, Michael Miles, Thomas Rowell, Nathaniel Lee, 
* Joſephus Deveniſh, Henricus Bradbury, Willus. Giles, & Johes. Bur- 
| © goyne, exacti vener. qui ad veritat. de & ſuper præmiſſis pred. dicend. 
* eleCti, triati & jurati dicunt ſuper ſacrm. ſuum qd. præd. Ricus. 
French, Rogerus James & Georgius Dockwra, ſunt culpabiles, & qui- 
© libet eorum eſt culpabilis de Homicidio & Felonica Interfectione præfat. 
* Rici. Coote, in Indictamento prad. ſyperius nominat. Et qd. iidem Ri- 
* cus. French, Rogerus James & Georgius Dockwra, tempore Feloniz & 
Homicidii præd. per ipſos Ricum. French, Rogerum James & Georgium 
* Dockwra, in forma præd. commiſſ. ſeu unquam poſtea non huer, nec 
* aliquis eorum huit. nec hent. nec aliquis corum het. aliqua bona 
© ſeu catalla terras ſive tenementa ad noticiam Jur. pred. fed. iidenz 
Jur. ulterius dicunt, ſuper ſacrum, ſuum prad. qd. prad. Ricus. 
French, Rogerus James & Georgius Dockwra, non ſunt culpabiles nec 
F eorum aliquis eſt culpabilis de Murdro præd. in Indictamento pred. ſu- 
c r eis ſuperius ſeparatim impoit. proutiidem Ricus, French 

* Rogerus James & Georgius Dockwra pro ſeĩpſis ſuperius plitando. alle- 
« gayer, nec ſeipſos ea occone. unquam retraxer. nec eorum aliquis ſe ea 
| © occone. unquam retraxit. Super quo viſis & per cur. hic intellectis om- 
* nibus & ſingulis præmiſſis Conf, eſt per cur. hic qd. pred. Ricus. 
French, Rogerus 5 & Georgius Dockwra, quoad Murdrum præd. 
in Indictamento præd. ſuperius — 


| 


ec. eis ſuperius {cparatim impoit. ſint 
quiet, Et eant & quilibet eorum ſit quiet. & eat inde fine die, & Et 
| « ſuperinde ſtatim ſeparatim per cur. hic queſit. eſt de præſat. Rico. 
| French, Rogero James & Georgio Dockwra, fi quid pro ſe habeant vel 

« diſcere feianf, vel aliquis eorum aliquid pro fe Habeat vel diſcere ſciat 
* quare cur. hie ad Judicium & Exccutionem de eis & eorum quolibet ſu- 
per Veredicto præd. quoad Homicidium & Felonicam Interfectionem 
« prazfat. Rici. Coote, procedere non debet, qui ſeparatim dicunt qd. ipſi 
© {ſunt Clerigi & quilibet eorum eſt Clericus & ſeparatim petunt Bene- 
* ficium Clericale eis & cuilibet eorum in hac parte allocari & ſuper hoc 
4 (tradito eiſdem Rico. French, Rogero James & Georgio Dockwra ſepa- 

* ratim per cur. hic Libro) iidem Ricus. French, Rogerus James & 
Georgius Dockwra, ſeparatim legunt ut Clerici & quilibet eorum legit 
* ut Clericus ; ſed qui cur. dei. Dni. Regis hic & præfat. Juſtic. dei. Dni. 
© Regis ult. noiat. de Judicio ſuo de & ſuper Præmiſſis pred, quod Homi- 
« cidium præd. & Felonicam Interfectionem præfat. Rici. Coote reddend, 
nondum adviſantur, Ideo dies inde dat. eſt præfat. Rico. French, Ro- 
6 Fo James & Georgio Dockwra, in ſtatu quo nunc, &c. uſq; prox. 
Gaolæ deliberationem dei. Dni. Regis de Newgate, prad. pro Com. 
« Midd. præd. tenend. de Judicio ſuo Je & ſuper præmiſſis illis aud. &c. 
* Eo. qd. præfat. Judic, dei. Dni. Regis ult. noiat, & cur. hic inde 
nondum, &c.“ 

Lord High Steward. Is it your Lordſhips Pleaſure that the Judges may 
be covered f------ Lords, Ay, ay. 
| [ Then the Judges put on their Caps.) 

Clerk of the Crown. Serjeant at Arms, make Proclamation, 

Serjeant at Arms. O yes, O yes, O yes ! Chief Governor of the Tower 
of London, bring forth the Body of Edward Earl of Warwick and Holland, 
your Priſoner, forthwith, on Pain and Peril will fall thereon. 

[Then the Earl of Warwick was brought to the Bar by the Deputy-Gover- 
nor of the Tower of London, having the Ax carried before him by the 
Gentleman Jaylor, who flood with it at the Bar, on the Right Hand uf 
the Priſoner, turning the Edge from him ; the Priſoner at his Approach 
to the Bar mating three Bows, one to his Grace the Lord High Steward, 
the other to the Peers on each Hand; and his Grace and the Peers re- 
turned the Salute. 

Lord High Steward. My Lord of I/arwick, your Lordſhip is brought 
before this great Judicature, in order to your Trial. You ſtand indicted 
by the Grand Inqueſt for the County of Middleſex,as guilty of the Murder 
of one of the King's Subjects, for whoſe Blood Juſtice requires a ſtrict In- 
| quiſition ſhould be made. 

Your Lordſhip is called to anſwer this Charge before the whole Body of 
the Houſe of Peers aſſembled in Parliament. It is a great Misfortune 
to be accuſed of ſo heinous an Offence, and it is an Addition to that Mis- 
fortune, to be brought to anſwer as a Criminal before ſuch an Aſſembly, 
in Defence of your Eſtate, your Life, and Honour, But it ought to be a 
Support to your Mind, ſufficient to keep you from ſinking under the 
Weight of ſuch an Accuſation, that you are to be try'd before fo noble, 
diſceraing, and equal Judges, that nothing but your own Guilt can hurt 
you. No Evidence will be received, but what is warranted by Law; no 


— 


— 


Weight will be laid upon the Evidence, but what is agreeable to Juſtice; 
no Advantage will be taken of your Lordſhip's little 3 in Pro- 
ceedings of this Nature; nor will it turn to your Prejudice, that you have 
not the Aſſiſtance of Counſel in your Defence, as to the Fact, (which 
cannot be allowed by Law) and their Lordſhips have already aſſigned you 
Counſel, if any Matters of Law ſhould ariſe. 

Your Lordſhip, throughayt your whole Trial, may aſſuredly promiſe 
yourſelf, to find all the Candor and Compaſſion which is 1. with 
impartial Juſtice ; beyond that nothing is to be expected: Their Lord- 
ſhips can never fo far forget themſelves, as to depart from what is right, 
and to draw the Guilt of Blood upon their pwn Heads ; but if your Lord- 
ſhip is innocent you are ſafe. 

My Lord, It will be requiſite for you to recollect yourſelf upon this Oc- 
caſion, in the beſt manner you can. You ought to hear with Temper 
what the King's Counſe] have to ſay, without interrupting them; and to 
hearken carefully to the Witneſſes produced againſt you, that you may be 
ready to croſs-examine them if you find Cauſe, and to make your Ob- 
ſervations upon the Evidence when the proper Time comes for your Lord- 
ſhip to make your Defence: of which I will not fail to give you Notice; 
and when that T imegoes come, your Lordſhip may be aſſured, yourſelf and 


3 your 


— 


. 
your Witneſſes will be heard with rome Patience and Attention ; and when 
my Lords have heard and conſidered the whole Matter, the Judgment will 
unqueſtionably be according to the Rules of Juſtice, and ſuch as will be- 
come the Honour of this high Court. ; | 
[Krad the Indiftment to my Lord.] | 
9 of Warwick, My Lord, I beg I may have 


L. St. Will 
Ink, and Paper ?----Lords. Ay, ay. | . 

Lord High. Steward, Carry Pen, Ink, and Paper to my Lord. (JPhich 
was done by the Clerk.) | | | 

Lird High Steward. My Lord, your Lordſhip will do well to give Atten- 
tion while the Indictment is read to you. Read it to my Lord in Engliſh. . 
Clerk of the © Y OUR Lordſhip ſtands indicted by the Name of Eduwar 

Crown, * Earl of Warwik and Holland, late of the Pariſh of St, 
© Mariin-in-th -F.elds in the County of ering 4 for that your Lordſhip, 
© together with Charles Lord Mohun, Baron Mohun of Oakehampton in the 
County of Devon, late of the Pariſh aforeſaid in the County of Middle- 
© ſex aforeſaid, Richard French, late of the Pariſh aforeſaid in the County of 
© Middhiſex aforeſaid, Gent. Roger James, of the Pariſh aforeſaid in the 
County of Middleſex aforeſaid, Gent. and George Dockwra, late of the 
© Pariſh aforcſaid in the County of 7 aforeſaid, Gent. not having 
© the Fear of God before your Eyes, but being moved and ſeduced by the 
Inſtigation of the Devil, the 3oth Day of OZober, in the tenth Year of 
© the Reign of our Sovereign Lord William the Third, by the Grace of 
God King of England, Scotland, France, and Ireland, Defender of the 
Faith, &c. with Force and Arms, &c. at the Pariſh aforeſaid, in the 
County of 1{iddl:ſex aforeſaid, in and upon one Richard Coote, Eſq; in the 
Peace of God, and of our ſaid er Lord the King, then and there 
© being, feloniouſly, voluntarily, and of your Malice afore-thought, did 
© make an Aſſault; and that your Lordſhip, the ſaid Edward Earl of Mar- 
© zwick and Holland, with a certain Sword made of Iron and Steel of the 
Value of Five Shillings, which you the faid Edward Earl of Warwick and 
Holland, in your Right Hand then and there had and held drawn, the 
« aforeſaid Richard Coote, in and upon the left Part of the Breaſt of him the 
« ſaid Richard Coote, near the Collar Bone of him the ſaid Richard Coote, then 
« and there felonjouſly, voluntarily, and of your Malice afore-thought, did 
« ſtrike, ſtab, and thruſt in, giving to the ſaid Richard Coote, then and there 
« with the Sword drawn aforeſaid, in and upon the left Part of the Breaſt of 
him the ſaid Richard Coote, near the Collar Bone of him the ſaid Richard 
« C:0te, one mortal Wound of the Breadth of half an Inch, and of the 


Depth of five Inches, of which ſaid mortal Wound the aforeſaid Richard- 


Cote, then and there inſtantly died: And that the aforeſaid Charles Lord 
© Mohun, Richard French, Roger James, and George Dechwra, then and there 
« feloniouſly, voluntarily, and of their Malice afore- thought, were pre- 
« ſent, aiding, abetting, comforting, aſſiſting, and ang renee ou the 
« ſaid Edward Earl of I/arwick and Holland, the ſaid Richard Coote, in 
Manner and Form aforeſaid, feloniouſly, wilfully, and of your Malice 
« afore-thought, to kill and murder; and fo you the faid Edward Earl of 
© JVarwick and Holland, and the ſaid Charles Lord Mohun, Richard French, 
© Roger Fames and George Dackwra, the aforeſaid Richard Coote, in Manner 
and Form aforeſaid, Rlonioully, voluntarily, and of your Malice afore- 
«© thought, did kill and murder, againſt the Peace of our Sovereign Lord 
the Ling, that now is, his Crown and Dignity, &c. : 

How ſay you, Edward Earl of Warwick and Holland, are you guilty of 
this Felony and Murder whereof you ſtand indited, or not guilty ? 

Earl of Warwick. Not guilty: ; ; 

Clerk of the Crown. Culprit, How will your Lordſhip be tried ? 

Earl of J/Varwick. By God, and my Peers. . 

Cl. of the Cr. God fend your Lordſhip a good Deliverance. 

Then at the Motion of ſome Lords who ſate towards the upper End of the Hauſe, 

and ly Reaſon of the Diſtance could not diflinftly hear the Clerk, the In- 
liel mant was read again, the Clerk landing near the upper End of the Houſe. 

Cl. of the Cr, Serjeant at Arms, make an O Yes. 

Serjeant at Arms. O Yes, O Yes, O Yes, If any one will give Evidence on 
behalf of our Sovereign Lord the King, againſt Edward Earl of Warwick 
and. Holland, of the Felony and Murder whereof he ſtands indicted, let 
them come forth, and they ſhall be heard; for now he ſtands at the Bar 
upon his Deliverance. TOE. | 

L. H. St. Will your Lordſhips give me leave to go down to the Wool- 
pack, that I may hear the better. Lordi. Ay, ay. 

Then his Grace removed to the IVo:lpack, and delivered t el bite Staff to be held 
by the Gentleman Uſher of the Black Rad, who during the whole Trial al- 
ways received and delivered back the White Staff upon his Knees, 


L. H. S/. Mr. Att.rney, are you ready to proceed? 
* 14r. Att. Gen. Yes, my Lord. 
i Thomas T. II. St. Then begin, Sir. 
gal Mr. Serj. Tight. May it pleaſe your Lordſhips. 


I. St. Pray, Mr. Serjeaut, raiſe your Voice as much as poſſible you 

3 En my . 0 towards the upper End of the Houſe may hear. 
„Serj. 

„ and Holland, the Priſoner at the Bar, ſtands indicted for 
the felonious Killing and Murder of one Richard Coete, Eſq ; and the In- 
ditment ſets forth, That upon the 3oth Day of Oclober, in the tenth Year 
of his Majeſty's Reign, at the Pariſh of St. Martin-in-the- Fields, in the 
County of Middleſex, the Priſoner at the Bar, the Earl of JVarwick, to- 
gether with Charles Lord Mobun, Baron of Oakebampton, R chard French, 
Reger James, and George Dockwra, Gent. feloniouſly, voluntarily, and of 
their Malice afore-thought, did make an Aſſault upon the ſaid Richard 
Coote, in the Indictment named; and the Indictment chargeth, that the 
Earl "of IVarwick, at the ſame Time and Place, with a Sword, feloniouſiy, 
voluntarily, and of his Malice ware, did give unto the ſaid 
Richard Cote, in or upon the left Part of the Breaſt of him the ſaid Richard 
Carte, near his Collar Bone, one mortal Wound of the Breadth of half an 
Inch. and of the Depth of five Inches, of which ſaid Wound the ſaid 
Richard Corte then and there inſtantly died; and the Indictment further 
: hat the ſaid Charles Lord Mobun, Richard French, Roger Fames 
Dockwra, the Earl of J/arwick, to commit the Felony and Mur- 
hen and there aiding, aſſiſting, comforting, and abet- 


charges, t 
and George 
der aſoreſaid, were t 


ting ; and ſo the Jurors charge, that he the ſaid Edward Earl of JYarwick | Time when my Lord of J/arwick, my Lord {chun and Mr. Caote were ® 
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the Uſe of Pen, Ink, and 
your Lordſhips pleaſe to allow my Lord JFarwick Pen, 


* 


Hrigbt. May it pleaſe your Lordſhips, this noble Lord Edward 
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George Dechwre, the ſaid Richard Ct e, feloniouſly, voluntatily, and wr 
their Malice afore-thought, at the Pariſh aforeſaid, in the County afore. 
ſaid, did kill and murder, againſt the Peace of our Sovereign Lord the 
King, his Crown and Dignity. To this Indictment this noble Lord the 
Prifoner at the Bar, Edward Earl of Warwick and Holland, has pleaded not 
guilty, and for his Trial hath put himſelf upon my noble Lords his 

eers here preſent : We ſhall call our Evidence, and if we prove this Fa 
for the King, we do not doubt but your Lordſhips will give fuch J udp. 
ment for the ſame as ſhall be juſt. | 

Mr. Ait. Gen. May it pleaſe your Lordſhips, I am of Counſel in this 
Cauſe for the King againſt this noble 1.ord Egmard Earl of Warwick and 


| 


Holland, the Priſoner at the Bar, who ſtands indicted by the grand Jury of 
the County of Middleſex, has been arraigned, and is now to be tried before 


— Lordihips for the felonious killing and murdering of Mr. Coote, in the 
Indictment named; the Evidence to make good this Charge againſt this 
noble Lord, it comes to my turn to open to your Lordſhips. 


' My Lords, the Caſe, as to the Fact, according to my Iriſtructions, iz 


— — 


this: Upon Saturday the 29th of October laſt, at Night, my Lord of Mar. 
wick, my Lord Mobun, Mr. French, Mr. Dockwra, and Mr. Coote, the un- 
fortunate Gentleman who was killed, met together at one Locket's, who kept 
the Greyhound Tavern in the Strand, and there they ſtaid till it was very 
late; about twelve of the Clock at Night, or thereabouts, a Meſſenger waz 
ſent by the Company to fetch another Gentleman, Mr. Fames ; and Mr, 
James coming to them, in what Condition your Lordſhips will be told b 
the Witneſſes ; about one of the Clock in the Morning, on Sunday the 

of October, they all came down out of the Room where they had been ſo 
late, to the Bar of the Houſe, and there, as the Witneſſes will tell your 
Lordſhips, Swords were drawn, and Chairs were called for, and two Chairs 
which were neareſt at hand came, and two of the Company went into thoſe 
Chairs ; who they were, and what paſt at that Time, the Witneſſes will 
tell your Lordſhips ; thoſe that got into thoſe Chairs came out again, and | 
more Chairs were called for. But I muſt acquaint your Lordſhips, that 
my Lord Mohun, when the two Gentlemen that went into the Chairs or- 
dered the Chairmen to take them up, and carry them away, ſpoke to them to 
ſtop and go no furrher, for there ſhould be no quarrelling that Night, and 
that he would ſend for the Guards and ſecure them ; and after this they 
came out of the Chairs again; it will appear there were Swords drawn 
amongſt all of them, and ſome Wounds given: More Chairs being called 
for, and brought, this noble Lord that is here at the Bar, my Lord of War. 
wick, my. Lord Mohun, and the other four Gentlemen, went all into the 
Chairs, and gave the Chairman Directions whither they ſhould carry them, 
at leaſtwiſe the Foremoſt had Directions given them, and the reſt were to 
follow them; it was a very dark Night, but at laſt they came all to Leiceſter 
Square; and they were ſet down a little on this Side the Rails of the 
Square, and when the Chairmen had ſet them down they went away; but 
immediately ſome of them heard my Lord of Warwick calling for a Chair 
again, who came towards the Rails, and there they found two of the 
Gentlemen that had been carried in ſome of the other Chairs, holding up 
Mr. Cote between them, and would have had the Chairmen carried him 
away to a Surgeon's, but they found he was dying, and ſo would not 
meddle with him ; afterwards 1 of Warwick and Mr. French were 
carried by two of the Chairs to Mr. Amy's, the Surgeon at the Bagnis in 
Long- Acre, where Mr. French being wounded, was taken care of particu- 
larly by the Recommendation of my Lord of JYartwick, and the Maſter 
of the Houſe was called up, it being very late; Mr. Cote's Sword was 
brought to that Place, but by whom it was brought we cannot exactly ſay, 
While my Lord of Warwicł and Capt. French were there, and my Lord of 
Warwick had given Orders for the denying of himſelf, and forbid the opening 
of the Door; there came the other two Gentlemen, Mr. James and Mr. 
Decktwra, and upon their knocking at the Door they were let in by my 
Lord's Order, after he had diſcovered who they were, looking through 
the Wicket. Mr. James had his Sword drawn, but it was broken. M 
Lord of J/arwick's Hand was ſlightly wounded, and his Sword Bloody up 
to the Hilt when he came in, as will be proved by the Teſtimony of the 
Servants in the Houſe. There was a Diſcourſe between my Lord, Mr. 
James, and Mr. Dictura, about going into the Country; but before they 
went, the Swords were all called for to be brought to them, and upon En- 
quiry, there was no Blood found upon Mr. N Sword, but a great 
deal upon my Lord of I/arwick's, of which great notice was taken at that 
Time. Mr. Cocte, who was killed, had received one Wound in the left 
Side of his Breaſt, half an Inch wide, and five deep, near the Collar 
Bone ; he had likewiſe another Wound upon the left Side of his Body ; both 
which, your Lordſhips will hear, in the Judgment of the Surgeon, were 
mortal Wounds, and the Evidence will declare the Nature of them. 

My Lords, the Evidence does chiefly conſiſt of, and depend on Circum- 
ſtances, the Fact being done in the Night, and none but the Parties con- 
cerned being preſent at it ; we ſhall lay the Evidence before your Lordſhips, 
as it is, for your Judgment, and call what Witneſſes we have on behalf of 
the King, againſt this noble Peer the Priſoner at the Bar, and take up your 
| Lordſhips T ime no further in opening; and we ſhal! begin with Samuel 
Cawthorne ; he is a Drawer at the Tavern were thoſe Lords and Gentlemen 
were together, and he'll give you an Account of the Time they came there, 
how long they ſtaid, what happen'd in the Houſe during their being there, 
and what Time they went away. | 

J. H. St. Give him his Oath. (Thich the Clerk did.) 

Ar. Att. Gen. My Lords, I doubt the Witneſs is fo far of, that it will 
be difficult for him to hear the Queitions that we are to a{k him, unleſs we 
could have him nearer to us. 

L. H. St. Mr. Attorney, My Lords ſeem to be of Opinion, that it will 
be more for your Advantage and theirs, that the Witneſſes ſtand at the 
Diſtance they do; which will oblige you to raiſe your Voice fo loud, that 
they may hear the Witnefles and you too. 

Mr. Att. Gen. Is your Name Samuel Crwthorne ?--Caw. Yes, my Lord. 

Ar. Att. Gen. here do you live ? | 

Cawthine, With Mr. Locket at Charing-Cref+. | | 

Mr. Att. Gen. Did you live with him at the Gr:zhound Tavern in the 
Strand the latter End of October laſt ? Cawthorne. Yes, I did. 

Mr. Att. Gen. Well, pray will you acquaint my Lords with the 
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that Houſe, how Jong they flayed, what happen'd while they were there, 


and when they went away ? 


Cawtherne. It was Saturday Night, the 29th of October laſt. 


Mr. At. Gen. Pray tell my Lords the whole of your Knowledge in the 


8 2 There came my Lord of Warwick, my Lord Mobun, Capt. 

Cite, Capt. French, and Capt. Dockwra, the 29th of October laſt, in the 

Evening, to my Maſter's Houſe at the Grey-hound Tavern in the Strand. 

- Mr. Att. Gen. How long were they there, and what time of Night came 
in? | ; "ib | 

wy," About Eight a- Clock at Night, my Lord JFarwick, my Lord 

Au bun, Capt. French, and Capt. Coote, came in. 

Ar. Ait. Gen. What Day do you ſay it was ? 

Cauthorne. Saturday, the nine-and-twentieth Day of Over laſt. 

My. Att. Gen. How long did they continue there : Catothorne. It was 
between One and Two the next Morning before they went away. 

Mr. Att. Gen. Was any Body ſent for to come to them there: 

Cawthorne. Yes, Mr. James. 

Mr At. Gen. What Time was that? 

Cawthorne. About Twelve of the Clock. 

Mr. Ait. Gen. Did he ſtay with them till they went away? 

Catuthorne. Yes. f 

Mr. Ait. Gen. What did you obſerve paſt in the Company while they 

were there? 
k Cawthorne, I did not obſerve any Thing of Quarrel, not ſo much as an 
angry Word amongſt them, till they came down to the Bar and were 
going away; when they came down to the Bar they order'd me to call 
them Chairs, or Coaches; and there were no Coaches to be had, and fo 
] went for Chairs, and two Chairs came; for the Porter that went to call 
the Coaches was a great while before he came back ; and, as I ſaid, I go- 
ing for Chairs, there came two; but that they ſaid waz not enough; ſo 
more Chairs were called for, and at length there were more Chairs got- 
ten; in the firſt three Chairs, my Lord of IVarwick, my Lord Mobun, and 
Capt. Cote went away in; and my Lord Warwick and my Lord Mchun 
bid the Chairmen carry them home. 

Mr. Ait. Gen. Were there then any other Chairs at the Door ? 

Cawtheorne, There were two more Chairs at the Door, and another 
was called for, 

Mr. At. Gen. Did you hear any Directions given where they ſhould 
carry them ?—Cawtlorne, My Lord Warwick and my Lord Mobun bid 
them carry them home. 

Mr. Att. Gen. Did you hear my Lord Warwick or my Lord Mabun par- 
ticularly, and which, ſay whither they would be carried! 

Cawthorne, I did hear my Lord Mohun ſay, Capt. Coote ſhould go and lie 
with him, or he would go and lie with Capt. Cate that Night, for there 
ſhould be no quarreliing. 

Mr. Att. Gen. Did they upon that go away ? 

Cawthorne, Mr. French and Mr. Cote were in Chairs before my Lord 
Mobun or my Lord Warwick, or any of the reſt. | 

Mr. Att. Gen. What then happen'd upon their going into the Chairs? 

Cawthorne. My Lord Mohun came out to them and ſwore, there ſhould 
be no Quarrel that Night, but he would ſend for the Guards and ſecure them, 

Mr. Att. Gen. What happen'd then? 

Catothorne. Upon that, both of them came out of their Chairs and came 
into the Houſe, and there they came to the Bar, three of them in the 
Paſſage by the Bar, and three of them behind that Paſſage. 

Mr Att. Gen. Pray, will you tell what did really paſs throughout the 
whole Tranſaction ? What was done after they came in again into the Houſe ? 

Catothorne. After that, I was bid to call for ſix Chairs, if I could get 
no Coaches, and fo I did; and when I had brought what Chairs I could 
get, and returned to the Bar, I heard the Swords clath ; when the Swords 
were drawn I cannot ſay, nor by whom, it might be by all the fix, for 
zught I know, becauſe i was in the Street to call the Chairs, and when 
came back to the Houſe, I was in hopes all had been quieted, for their 
Swords were putting up: And when they went away in the Chairs, I did 
hope they went away friendly. 

Mr. At. Gen. Pray, how did they go away? Who went together? 

Cawthorne. My Lord of IVarwick, my Lord Mihun, and Capt. Cocte 
went in the firſt three Chairs, them three together, and bid the Chair- 
men go home; the ſixth Chair was not then come. 

Mr. Atr. Gen. When that Chair came, pray what Directions were gi- 
ven to it ?f—Cawtherne, I did not hear them give the Chairmen any Di- 
reciions at all. 

a Mr. Ait. Gen. Do you know any thing more that was done after this 

"ime ? ; 

Catotherne. No, my Lord, not after they went away; aſter I return'd 
with the Chairs, it was in two Minutes time that they went away, 

Ar. Att. Gn. My Lords, I ſuppoſe he knows no more of the matter. 

Z. H. St. Will you then atk him no more Queſtions, Mr, Attorney ? 

Tr. Att. Gen. No, my Lords, unleſs this noble Lord ſhall afk him any 
(Q:citions, upon which we ſhall have occaſion to examine him. 

L. H. St. My Lord, has your Lordſhip any Quettions to aſk this Wit- 
8 For now is your Time, the King's Counſel having done examin- 
In him. 

tr. of Mar. ] deſire to aſk him, whether I did not bid the Chairmen 
20 home ? 

J. H. St. If your Lordſhip pleaſe to propoſe your Queſtion to me, I 
vw I 1equire on Anſwer to it from the Witneſs, and it will be the better 
heard by my Lords. 

E. c Ii ar. Mu Lord, I deſire to know of this Man, whether, when I 
went away in the Chair from his Maſter's Houſe, I did not bid the Chair- 
Bn go home? 

Z. H. St. Witneſs, you hear my Lord's Queſtion, What ſay you to it ? 

Cavthrne. Ves; My Lord of I/arwick did bid the Chair-men go home 

E. of Il ar. My Lord, I have another Queſtion to aik him, Whether he 
-s of any Quarrel there was between me and Mr. Cote at that Time, 
& any other Time, becauſe we both uſed to frequent that Houſe ? 


Cauwthirne, No, my Lords, I never heard any angry Words between 


5 


me rule and Mr, Coote in my Lite, 


Vor, V. 


pr the Murder of Richard Coote, Es. 


| [Then the Lords tottordi the upper End of the Houſe complaining that they did 
not — 5 Crace, the Lord High Steward was plenſed to repeat the Queſ- 
tron thus: f 
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L. H. St. When my Lord of JYarwick bid the Chairmen go home, or 
at any other time, did you obſerve that there had been any Quarrel be- 
tween his Lordſhip and Mr. Coote ? 

E. of ar. My Lord, 1 deſire he may be aſked, ſince we both uſed 
that Houſe, Whether that Night, when I went away, or before or aſter, 
I had any Quarrel with Mr. Coote ? | 


| anſwer, is, Whether you did hear any quarrelling or angry Words to 
paſs between my Lord //arwick and Mr. Coote that Night before or after 
ag came down, or when they went away, or at any other time ? WW 
atothorne. No, my Lord, I never heard any angry Words paſs be- 
tween them then, nor ever at any time before in all my Life, but I al- 
wor looked upon them to be very good Friends, 

. of Var. I deſtie he may be aſked, Whether Mr. Cote did not come 
to that Houſe in my Company, and whether he did not frequently come 
to that Houſe ? 

Cawthorne, Ves; they uſed to be there every Day almoſt, and they came 
that Night together in Company. 

E. of Har. I defire he may be aſked, Whether I have not been fre- 
quently in his Company there : Catothorne. Yes; I ſay very frequently, 
every Day almoſt, ſometimes twice a-Day. 

L. H. S/. Would your Lordſhip aſk him any other Queſtion ? 

E. of ar. My Lord, I defire he may be aſked this Queſtion, Whether 
he knows of any particular Kindneſs between Mr. Coote and me? 

L. H. St. Do you know of any particular Kindneſs between my Lord 
IVarwick and Mr. Czote, the Gentleman that was killed? 

Cawthorne. Yes, my Lord, there was always a great Kindneſs between 
them, as I obſerved; it ever was lo, and I never heard angry Words paſs 
between them, but they were very good Friends conſtantly; I waited up- 
on them generally when they were at my Maſter's Houle, which was eve— 
ry Day almoſt. 

E. of War. I deſire to know of this Witneſs, Whether he does not re— 
member, or can name, ſome particular Kindneſſes that paſled between, 
Mr. Coote and me t? 

L. H. St. Can you ſpecify any particular Inſtances of Kindneſs that 
paſſed between my Lord 1/arwick and Mr. Coote ? 

Cawthorne. Yes; my Lord of Warwick uſed generally to pay the Rce- 
koning for Mr. Cocte, and he did ſo at this Time. 

E. of Mar. My Lord, I deſire he may be aſked, between whom he ap- 
prehended the Quarrel to be at this Time? 

L. H. St. You ſay, Friend, there were Swords drawn, and a Quar- 
relling at the Bar; Can you tell between whom the Quarrel was ? 

Cawtherne. My I. ord Warwick, my Lord Mobun, and Capt. Coote, were 
all on one Side, and the other three were on the other Side, 

E. of Mar. Who were the two Perſons that it was apprehended the 
Quarrel was between ? I deſire he may be aſked, 

L. H. St. You ſay, there were Three on the one Side, and Three on 
the other ; pray, between whom did you apprehend the Quarrel to be ? 

Cawthorne, I belicvethe Quarrel was between Mr. Co:te and Mr. French. 

E. of Mur. My Lord, I deſire to know of this Witneſs, what Words 
he heard Mr, Cote ſay, after he and Mr, French returned into the Houſe 
and came out of the Chairs, 

L. H. St. What do you ſay to the Queſtion my Lord propoſes ? 

Cawthorne. I heard Mr. Cocte ſay, He would laugh when he pleaſed, 
and he would frown when he pleaſed, God damn him. 

E. of ar. My Lord, I deſire to know, who he thinks thoſe Words 
were addreſſed to:? 

L. H. St. To whom did Mr. Csate ſpeak theſe Words? 

Cawthorne. Whether he ſpoke them particularly to Mr, French, or to 
the other two Gentlemen who were on the other Side of the Bar, I can- 
not directly tell. 

E. of Mar. I deſire to know of him, Whether Mr. Cote was not One 
of the Three that was on the outſide of the Bar? 

Cawth:rne, Yes, my Lord of I/arwick, my Lord Mohun, and Captain 
Coote, were of the outſide of the Bar, 

E. of lar. Was Captain Cote with me in the Beginning of the Night 
at that Houſe ?—Cawthorne, Yes, he came at the Beginning of the Night 
with my Lord of [Far wick, 

E. of Peterb. My Lords, I deſire to aſk this Witneſs one Queſtion, 

L. H. St. I think it is proper, my Lords, in Point of Method, to let 
both Sides have done before any Queitions be aſked by any of my noble 
Lords, 

E. of Peter b. I did apprehend my Lord of JYarwick had done. 

L. H. St. No, my Lord, not as yet: Pray, my Lord Murtbict, what 
other Queſtions has your Lordſhip to aſk of this Witneſs ? 

FE. of Har. My Lord, I deſire he may be aſked particularly this Queſ- 
tion, Whether he perceived any Quarrel particularly between me and 
Capt. C:2te when we went out of the Houſe ? 

L. H. St. You hear the Queſtion, Did you perceive any Quarrel be- 
tween my Lord J/arwick and Mr, Coote before they went out of the Houſe ? 

43" "6a No, I did not; nor ever ſaw any Quarrel betwcen them in 
my Life. 

F. of Har. I deſire to know who paid the Reckoning that Night? 

Cautlurnc. The Reckoning was called for before I came in to take it; 
and tho' I think my Lord of /Zarwick paid for Mr. Coate, yet I cannot fo 
directly tell, becauſe it was collected before I came into the Room to re- 
ceive it. 

L. H. St. My Lord, have you any Thing more to aſk this Witneſs ? 

E. of Jar. No, my Lord, at preſent, that I think of. 

L. H. St. My Lord Puerbirough, your Lordſhip deſited to aſk a Queſ- 
tion, will you pleaſe to propoſe it now ? 

E. of Peterb, My Lord, this Witneſs ſeems to take notice of two Sides, 
who were on the one Side, and who were on the other, and that Mr. Coote 
and my Lord of Mariet were on one Side; I defire to know one Thin 


of him, what rcaſon he had to apprehend that they two were of a Side? 
4.4 St 
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L. H. St. The Queſtion my Lord deſires you, that are the Witneſs, ta 
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ſay, there were three and three of a Side. What reaſon had you to appre- 
hend, that my Lord Warwick and Mr. Coote were of one Side? You muſt 
aj} to m hoy you come to make that Judgment, what Reaſon 
had to think fo? | 287% 70 a 
1 They three, my Lord Mobun, my Lord Warwick, and Mr. 
Coote, were on the one Side of the Bar; and r Capt. French, 
and Capt. Doctwra, were on the other Side of the Bar. | 
L. H. St. So you ſaid before; but the Queſtion which my noble Lord 
deſires to be ſatisfied in, is this, How you come to ſpeak as if there was a 
Quarrel between three and three? What Reaſon had you to think, that 
three were on one Side, and three on the other ? | 

Cawthorne. Their Swords were all drawn, and they ſtood three on one 
Side of the Bar, and three on the other. 

E. of Rocheſter. My Lords, I defire to aſk this Witneſs one Queſtion ; 
I thiak he told your Lordſhips at firſt, that he did not perceive any angry 
Words among them; afterwards he comes to talk of Swords drawn 
amongſt them all, three on the outſide, and three on the inſide of the Bar; 
I defire ro know what was the Occaſion of thoſe Swords being drawn on 
the one Side or the other? 

Cawthorne, Whatſoever Quarrel there was, was amongſt themſelves 
above Stairs, 'and I know no angry Words that paſſed between them when 
them came down to the Bar, 

L. H. St. See what you ſay ; How conſiſtent one Part of it is with 
another! You aid at firſt, you did not hear of any angry Words that 
paſſed between them, and yet you ſay, all their Swords were drawn, and 

three were on the one Side, and three on the other: And when you were 

examined upon the Motion of that noble Lord, what you meant by three 
on the one Side, and three on the other, you ſaid, my Lord Mohun, my 
Lord Warwick, and Mr. Coote, were on the one Side; Mr. James, Mr. 
French, and Mr. Dockwra, were on the other Side: How could there be 
two Sides, unleſs there was a Quarrel ? 

Cawtherne. I ſaid, I did not hear any angry Words paſs between them 


before they came to th» Bar, or while they were above Stairs; but they 


were three on the one Side of the Bar, and three on the other. 

L. H. St. But you have not given a ſatisfactory Anſwer to that 
. which the noble Lord, my Lord Peterborough, aſked you, What 

eaſon you had to apprehend that the noble Lord, the Priſoner at the 
Bar, and Capt Coote were of a Side? 

Cawthorne. My Lord Mohun came to the Chair- ſide, when Capt. Coote 
and Capt. French were got into the two firſt Chairs, and told Capt. Coote, 
that there ſnould be no Quarrel that Night, but that they three, my Lord 
Warwick, my Lord Mobun, and he, ſhould go home together; and I took 
them three to be of a Side, becauſe they were on the outſide of the Bar 
22 and when they all went away, their three Chairs went away firſt, 
all three together. | 

L. H. St. Is that all the Reaſon you can give why you ſay, they were 
three and three of a Side ? 

Cawthorne. Yes, my Lord, I did apprehend it ſo. 

Mr. Att. Gen. If my noble Lords have done with their Queſtions, I 
deſire to aſk this Witneſs another Queſtion; my Lords, | think this Per- 
ſon ſays, That there was a Quarrel at the Bar of the Houſe, and Swords 
drawn, and as he apprehended, three were on the one Side, and three on 
the other; but if Itake him right, I do not ſee that he has given your 
Lordſhips any Manner of Satisfaction, what Reaſon he had to apprehend 
there were three and three of a Side; or, which will be very material in 
this Caſe, if your Lordſhips can get to the Knowledge of it, which three 
were on the one Side, and which three were on the other; or indeed, 
whether there were three and three of a fide, as your Lordſhips will have 
reaſon by and bye to enquire a little further into that Matter. My Lords, 
I defire he may be aſked this plain Queſtion, What Words or other 
Paſſages he did perceive, that made him apprehend there was a Quarrel be- 
tween them, and they were three and three of a Side ? 

Cawthorne, I apprehended it from the Words that Mr. C2t- ſaid, That 
he would laugh when he pleaſed, and frown when ke pleaſed. 

Mr. Att. Gen. Pray, my Lord, I deſire he may be aſked, Who thoſe 
Words were ſpoke to, and who they were applied to ? 

Cawthorne. They were ſpoke to Mr. = Mr. French, and Mr. 
Deckwra, who were within fide of the Bar. 

Mr. Att. Gen. Did he apply thoſe Words to all thoſe particular 
Perſons? 

Cawthorne. Yes, as I thought, for they three were within the Bar; my 
Lord Warwick, my Lord Mchun, and Mr. Cocte, were without the Bar. 

Mr. Att. Gen. you, my Lord, I deſire he may be aſked this Queſtion, 
Was that before the Swords were drawn, or afterwards ? 

Cawthorne, It was before. 

Mr. Att. Gen. Then I deſire he may be aſked, whether the Swords 
were drawn upon thoſe Words ? 

Cawthorne. No, my Lord; the Time of drawing the Swords was when 
I went out to call Chairs and Coaches; and I know not who drew the 
Swords firſt, or when they were drawn; but when I came back I found 
them all drawn, and I heard them claſhing. 

Mr. Att. Gen. Upon the Oath you have taken, Was thoſe Words that 
you ſpeak of Mr. Coote's, That he would laugh when he pleaſed, and 
trown when he pleaſed, before the Swords were drawn, or after the Swords 


were drawn? ü 
Cawthorne, Before the Swords were drawn; for I did not ſee the 


Swords drawn till I came back. 

L. H. St. Does either Side deſire to aſk this Witneſs any Queſtions ; 
if not, then you may withdraw, and you may proceed, Mr. Attorney, to 
examine ſome other Witneſs, f 

Lord IVharten. My Lord, there was a Queſtion aſked at the Bar about 
the Hindring of the Quarrel, and my Lord hun's Deſire to part them, 
and make them Friends; I deſire the Witneſs, before he goes away, may 
be aſked what he knows of that Matter. : 

L. H. St. It has been obſerved by my Lord, that you ſaid, when they 
came down to the Bar, and the Quarrel happened, ſomebody would have 
prevented it; : 
Company were diſpoſed to take up the 
and who they were; 


uarrel, and make them 
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164. | The Trial of Edward E. of Warwick, 


L. H. St. Friend, hear that noble Lord eſtion; you ſeem to | Cawthorne 
a ary HA 25 ſend for a File of Muſqueteers ; and my 


1 obſerve he has told my Lords, there was not an ang 


, ( 
pray repeat that Matter again, Did you obſerve any of the | 
Q riends, 
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My Lord rn ſaid 


they would 
Mobun did all he could to 


quiet and pacify them till the Quatrel was over; and my Lord Mahn 


22 had his Finger .prick'd with endeavouring to croſs their 
words, and keeping them from aghting 3 which was all he got by it. 
L. H. St. Do you know that of your own Knowledge ? 


_ Cawthorne. His Hand was bloody, and he ſaid ſo at the Bar; but I wa, 
juſt coming in again when I heard him ſay ſo; but I cannot ſay that I ſag 
him burt, for I was without the Houſe at the Time when that was done. 
Lord Gedelphin. My Lords, I defire te ask this Witneſs one Queſtion. 
| Word pals'd be. 
tween them before they came down to the Bar : I would fain aſk him this 
Queſtion, Whether he was in the Room all the Time till they did come 
down to the Bar ? f | 
Cawthorne. I received the Reckoning juſt before they came down to the 


ar, 
Lord Godolphin. And I deſire he may be aſked, How long he ſtaid j 
the Room — he received the Reckoning 3 ges 5 8 

Cawthorne, It was about two or three 
Room, and not longer. — 

Earl of Warwick. My Lord, this Witneſs that has been examined, 
told you, That when we firſt came down to the Bar there were two Chairs 
call'd for; and when they came, Mr. Coote and the other Gentleman, Mr, 
French, went into the Chairs, and afterwards they came out again, and 
Mr. Cote ſaid ſome Words; I deſire the Witneſs may be aſked again, 
when it was Mr. Coote ſpoke thoſe Words ; whether it was before or after 
the Time that he came out of the Chair; for I take it to be very material. 

Eawthorne. It was after Mr. Coote came out of the Chair, for the Chair- 
men heard the Words as I verily believe. 

Mr. Att. Gen. My Lord, I deſire he may be aſk'd, Was there any Re- 
ply made to thoſe Words by any of thoſe Perſons he ſays he apprehends 
were on the other Side ? | 

Cawthorne. No, not one Word that I know of. 

E. of Maruictl. My Lord, I muſt beg the Favour to have the Queſtion 
aſked again of him, Whether I did not at that Time endeavour to prevent 
any . and did not ſay I would call for the Guard if they did! 

Cawthorne. Ves; my Lord of Warwick did ſay fo, and ſo did my Lord 
Mohun, and ſo I think did Mr. James. 

L. H. St. How came you not to ſay ſo when you were aſked that 
Queſtion particularly before? Then you ſaid my Lord Mobun endeavoured 
to prevent the WO „and make them Friends. 


Minutes that I ſtaid in the 


Cawthorne. Yes, my Lord Warwick did io, and ſo did Mr. James. 
L. H. St. I cannot tell whether any body elſe deſires to ask him any 
Queſtions. 


Mr. Att. Gen. My Lord, he ſpeaks of what this noble Lord, my Lord 
of Warwick, ſaid; but he does not tell you the particular Expreſſions, nor 
the Time when my Lord ſaid them. 0 

L. H. St. You ſay, my Lord, the Priſcaer, at the Bar, endeavoured to 
pacify the Quarrel between them; but you do not tell my Lords who the 
_— was between; nor when the Endeavour was made by my Lord 

arwick to pacify it ? | 
; — My Lord of Warwick did ſay he would have the Guards 

ent for. 

L. H. St. What Time was that, before or after my Lord Mobun ſaid ſo? 
W eee Truly, my Lord, I do not know but that it was at the ſame 

ime. 

L. H. St. Was it when the Swords were drawn, or before? 

Cawthorne. They ſpoke it both before and after the Swords were drawn, 
as I remember; for the Swords were not drawn while I was in the Houſe, 
till ! came back. | 

L. H. St. Were the Swords drawn when my Lord J/arwick ſpoke of 
ſending for the Guards ? 

Cawthorne. Surely, my Lord, it was before the Swords were drawn, 
when I was ſent for the Chairs. : 

L. H. St. You ſaid there was no angry Words or Quarrel between them? 

Cawthorne. Not above Stairs, my Lord: But I apprehended when they 
came down to the Bar, there were three on one Side, ar three on the other. 

Mr. Att. Gen. Pray, my Lord, let him be aſked this Queſtion, Was it 
after they were three on the one Side, and three on the other, that my Lord 
Mobun and my Lord Warwick ſpoke thoſe Words: 

Cawthorne. I apprehend the Words were ſpoke by Mr. Cate, That he 


would laugh when he pleaſed, and frown when he pleaſed, before the i 


Swords were drawn. 

L. H. St. But that which my Lords deſire to know is, What the Time 
was when my Lord [/arwick and my Lord Mabun declared their Defire 
to part them and make them Friends; whether before or after the Swords 
drawn? 

Caw. Before and after; for I was abſent when the Swords were drawn. 

Earl Rivers, He ſays, That after my Lord hun and my Lord Mar- 
wick threaten'd to fond for the Muſqueteers, they promiſed to be quiet: I 
deſire to know who he means by they ? 

Cawthorne. Mr. James call'd to me, and ſaid,'I need not go and call for 
the Guards, for the Quarrel was over. There is one Thing more that 
forgot, my Lord: After my Lord Mohun and my Lord I arwict were 

one away in their Chairs, and Mr. Coore, I heard Mr. Deckwra ſay to 
Captain Fames and Captain French, they did not care a Farthing for them, 
they would fight them at any Time. 

L. H. $t. Who were together then ? 

Cawthorne. Capt. James, Mr. French, and Mr. Dochwre, after my Lord 
Mohun and my Lord Warwick were gone with Captain Coote. 

L. H. St. Then Mr. French was with them? Mr. Dockwra ſaid ſo? 

Catothorns. Yes, my Lord. | 

Lord /Yharton. If I apprehend him aright, as to what he ſays now, my 
Lord of IJ artwict, my Lord Mchun, und Conte, were gone away at 
that Time. x 

Cawthorne. Yes, they were gone away in the three firſt Chairs, whied 
my Lord Aobun bid go home, 

Lord Wharton, Who docs he ſay ſpoke thoſe words ? 

L. H. St. You hear my noble d's Queſtion, WIe ſpoke thoſ 
Words ? Repeat them again. Ft 
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Cawtherne, When my Lord Farwick, my Lord Mohun, and Captain 
Cote were gone, I heard Mr. Dockwra ſay <-{r 5 French and Mt: James, 


| We don't care a Farthing for them, we will fight them at any time. 


Mr. Att. Gen. I deſire to know, whether this Witneſs teſtified any 

Thing of this Matter when he was examined before the Coroner ? 
| Cawtherne. No; I forgot thoſe Words when I was examined before the 
Coroner. | | | ; | 

Mr. Att. Gen. How ſoon after your Examination did you recollect 
yourſelf as to what you now —_—_ !—Cawtherne, The next Day after. 

Mr. itt. Gen, I pray, my Lords; that he may be aſked, Whether he 
did in general give the ſame Lvidente before the Coroner that he now does ? 

Cawtherne, Ves, as to all but only thoſe Words, of Mr. Dockwra's de- 
claring he did not care a Farthing for them, they would fight them at 
any time. 3 . 

Mr. Ait. Gen. My Lord, I beg he may be aſk'd, how long it was after 
the Fact was done that he was examined before the Coroner ? 

Cawthorne. It was the next Day, in the Afternoon. 

Mir. Att. Gen. Then I have this Queſtion further to aſk, if your Lord- 
ſhips pleaſe, Was he at the Trial of Mr. Dockwra, Mr. James, and Mr. 
French ?—=C.wtherne. Ves, I was: 

Ar. Att. Gen. Did he then give any Evidence of thoſe Words of Mr. 
Deckwra's, after when my Lord Warwick, my Lotd Meohun, and Captain 
C:ote were gone ?—Cawthorne. No, I did not. | 

Mr. Att. Gen. My Lord, I have one Queſtion to aſk him then more, 
How he came not to ſwear this Matter at that Trial ? - Catotborne. It was 
out of my Mind at that 'Fime, and I had like to have forgot it now. 

Ar. Att. Gen. My Lord, we have done with this Witneſs : Is it your 
Lordſhip's Pleaſure that we go on to call our other Witneſles ? 

Lords. Ay, Ay. c 

Mr. Att. Gen. Then our next Witneſſes, my Lords, will be the Chair- 
men that carried my Lord A7:bun, my Lord of Warwick, and Captain 
Coote : We ſhall begin with Themas Br: wne and Jobn Gen; one of them 
carried Mr. Coote, the other my Lord of Warwick. 

- [Thomas Browne was ſworn.] 

L. H. St. What Queſtion do you aſk this Wi neſs, Mr. Attorney? 

Mr. Att. Gen. I hat he would acquaint your Lordſhips, whether he car- 
ried Mr. Richard Cote, the Perſon that was ſlain, upon the 29th or zoth 
of Oftcber, from the Gre Tavern in the Strand, and to what Place 
he carried him ? 

L. I. St. You hear the Queſtion ; pray ſpeak ſo loud that my Lords 
may all hear what you ſay. 

— My Lords, 7 was between the Hours of One and Two in the 
Morning, on Sunday the 3oth of October laſt, with my Fellow and our 
Chair, at the Buffer - Head Tavern at Charing-Creſs, and I heard ſome 
People at Locket's, at the Greyhound in the Strand, calling Coach, Coach, 
a pretty while; but there were no Coaches in the Street, nor that came 
to them; when they could not get Coaches, then they called out for 
Chairs; and we coming to the Door with our Chair, there were four 
other Chairs there, and fix Gentlemen ſtood in the Paſſage; and then it 
was ſaid, There was not Chairs enough, and there wanted one more, 
and they ſtood diſcourſing ; and the firſt Man came into my Chair, who 
was Captain Coete; and my Lord of J/arwick he got into another: When 
the Door of the Chair was ſhut up, we aſked them whither we ſhould go; 
but my Lord: Afchun came and bid open the Chair again; and we did ſo, 
and hc returged into the Houſe, and there was ſome Diſcourſe between 
them ſtanding at the Bar in the Entry. Mr. Coote came out again and 
came into my Chaiz, and my Lord Mobun and my Lord of Warwick went 
into two others; Mr. Cate bid me carry him into Leice/ler-fields, and to 
make all the hafle I could ; my Lord of Haruict and my Lord Mohun be- 
ing in the next Chairs, aſk'd him, Whither are you a-going, and called out 
twice, and he ſaid, To Leicgſjer-helds; Pray do net, ſays my Lord of 
Warwick, but come along with us, and let it alone till Ta-mirrow ; but he bid 
us go on; and as we were turning up St. Martin's-Lane, by the Croſi- 
Keys Tavern, my Lord Mun, and my Lord //arwick called out to us to 
itop,. and their 
vern, and there all the threc Chairs were ſet on a-breaſt in St. Martin's- 
lane, and while they were talking together, there came by three Chairs of 
the other Side of the Way; and Mr. Cote bid us take up and make all 
the halle we could before them into Leicgſter-fields; ſo taking up the Chair 
again, Mr, Coote bid us make haſte, and if we could go no faſter, he ſwore, 
Dawn him, he would run his Sword in one of our Bodies : There were 
two Chairs before me, and my Lord Mabun and my Lord Warwick fol- 
lowed in two Chairs after me; and when we came to the Corner of Lei- 
«/ler-ficlds at Green-flreet End, all the three Chairs were ſet down a-breaſt 
2gain, and Mr. Coote put his Hand in his Pocket, and took out half a 
Guinea to pay, and ſaid he had no Silver; and my Lord of Wurwick ſpoke 
to my Lord chun, who took out three Shillings out of his Pocket, who 
laid, there was for my Lord I/ar wick, Captain Coote, and himſelf ; and 
when they were gone out, I took my Box and my Pipe, and filled my 
Pipe, and took the Lanthorn and lighted it, and by that time I had light- 
cd my Pipe, J heard a calling out, Chair, Chair, again, tewards the up- 
per End of the Square ol took my Chair, and there was one of the 
Chairs that was not gone; and ſo we came up to the upper End of the 
Fields, and they called to us to bring the Chairs over the Rails; we told 
them we did not know how to do that, for we ſhould not be able to get 
them back again; at laſt we did get over the Rails, and made up cloſe to 
the Place where we heard the Noiſe, for we could fee nothing, it being a 
very dark Night; and when we came up cloſe to them, by our Lanthorn 
there were two Gentlemen holding up Mr. C:ote under their Arms, and 
crying out, My dear Coote, My * Coote | 

ix. Att. Gen. Pray, who were thoſe two Gentlemen? 

Briawne, I did not Low them, one was in Red Cloaths, and the other 
had Gold Lace, and they would have had me have taken Mr. Coote into 


my Chair; but ſeeing him bloody, and not able to help himſelf, I ſaid I | 


would not ſpoil my Chair, and ſo would not meddle with him; but they 
Gd qbey would make me any Satisfaction for my Chair, and defired me to 
take him"in 3 but he gave himſelf a ſpring from them, and we found he 
was too heavy for us to lift over the Rails, end all we could do could not 
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make him ſit in the Chair; but the Chair was broken with endeavouring 
to place him there; and they ſaid, if we would carry him to a Surgeon's, 
they would give us a Hundred Pound Security; but we finding it impoſ- 
ſible, the Watch was called for, but nobody would come near, for they 
ſaid it was out of their Ward, and fo _ would not come anigh me; 
and I ſtaid about half an Hour with my Chair broken, and afterwards I 
was laid hold upon, both I and my Partner, and we were kept till next 
Night Eleven a-Clock; and that is all the Satisfaction that I have had 
for my Chair and every Thing. R R 

Mr. Att. Gen. Pray, My * I deſire he may recollect himſelf ; for 
we do apprehend it is very material, Who it was that deſired to take Mr, 
Ceote into the Chair! | 


Browne, I cannot tell who they were, it was ſo very dark I could only 


ſee their Cloaths. 

Mr. Att. Gen. Did you ſee the Earl of Warwick there? 

Browne. No, Sir, he was not there; one of them, I tell you, had Of- 
ficers Cloaths on, Red lined with Blue, and the other had Gold Lace on; 
there was nobody there that held him up but them two. 

M. of Norm. 
would be very well to have that Matter very well ſettled, who thoſe two 
Perſons were; I deſire to know how he is Crs my Lord of I/arwick was 
not one of them two ? 

Browne, | know my Lord of Warwick very well, and I am ſure he was 
neither of the two, 

D. of Leeds. I would know what Light he had to diſcern it ſo well by, 
that he can be ſure my Lord of Warwick was not there ; for he ſays, it was 
a very dark Night, and yet he deſcribes the particular Perſons that held 
Mr. Coote up. Browne: Yes, my Lord, I am ſure my Lord of War- 
wick was none of them. 

D. of Leeds. How could you diſtinguiſh in ſo dark a Night, the Co- 
lours of People's Cloaths ? | 

Brawne, With the Candle that I had lighted in my Lanthorn. 

D. of Leeds. He could not know any of the Perſons unleſs he held a 
Lanthorn to their Faces, or knew them very well beforc. 

L. I. St. My Lord Warwick, Will your Lordſhip aſk this Witneſs 
any Queſtions ? 

E. of Mar. My Lord, I defire he may be aſk'd, Whether I did not bid 
him ſtop at 87. Martin's-lane End, and do all that I could to hinder Mr. 
Coote from going any further, but to go home ? | 

Browne. The Earl of J/arwick, and my Lord Mchun, as they turned 
up the Lane, aſked Mr. Cote, Whither he was going? And when he ſaid 
to Leice/ler-fields, they deſired him to let it alone till To-morrow ; and my 


e ſays he ſaw two Perſons holding up Mr. Ceote; it 


ns ad 


Lord Alobun ſaid he ſhould go home with him; but the other bid us go 


on, and ſaid he would not go to his Lodgings, but that they would make 
an End cf it that Night; ftill my called to him again, dear Coote, let's 
ſpeak a Word with you, and as the Chairs came to the Back-door of the 
Croſs -Keys Tavern, there they ſtood all of a-breaſt, and they both of them 
ſpoke to him, and ſtood a pretty while there, and in the mean time three 
Chairs paſſ:d by on the other Side; he commanded us to take up, and 
carry him away to Leice/ter-ficl!s immediately, and overtake the other 
Chairs, or he would run one of us into the Body. : 

L. H. St. Would your Lordſhip aſk him any more Queſtions ? 

E. of ar. No, my Lord. | 
Ar. Ait. Gen. My 1 I obſerve, he ſays they diſcourſed ſome Time 
together while they ſtopped in St, Martin's-lane; ] deſire that he may be 
aſked, whether he can tell what that Diſcourſe was ? 

Browne. I could not well hear, they whiſpered together, but I could 
hear my Lord Mabun, and my Lord of JYarwick, defire Captain Cate to 
go home, and let the Buſineſs alone till another Time. 


Mr. Alt. Gen. I dclire he may explain himſclf, what that Buſineſs was 


that they would have put off till To-morrow. 

Browne. I know not what it was; I heard of no Anger betwixt them, 
but they were as good Friends, for any Thing I know to the contrary, as 
ever they were in their Lives, or as ever I ſee any Men. 

L. Fefferys. He ſays there were Two went into Chairs at the Door of 
the Houſe, and afterwards went out again, and went into the Houſe, and 
there was Diſcourſe at the Bar of the Houſe, I would defire to know what 
that was ?—Browne, I did not hear the Diſcourſe that was in the Houſe, 
I was at the Door of the Houſe, 

Mr. Att. Gen. Our next Witneſs is William Crippes, (Who was ſiuirn.) 

L. H. St. What do you afk this Man, Mr. Attorney? 

Mr. Att. Gen. Pray, will you give my Lords here an Account who you 
carried to Leicc/ter- fields the 29th or zoth of Octeber, and what happened 
in your Knowledge at that Time? | 

Crippes. Captain Coote was the firſt Man that went into the Chair when 


we came to the Greyhound Tavern; afterwards hecame out again, and 


when we took him up the ſecond Time, he was the firſt Man that ſet 
out; and he bid us carry him to Lercefter-fields ; and when he came to the 
Corner of St. Mar tin's-laue, we turned up that Way; and my Lord of 
Warwick, and my Lord Mobun, called to us, being in Chairs behind, to 
know whither we were going, and deſired to ſpeak with Captain Coote ; 
and he ſaid he was going to Leice/ler-fields ; and when 1! ey aſk'd, What 
to do? He ſaid, to end the Buſincſs: They deſired him to put it off till 
To-morrow ; and while they were diſcourſing about it in St. Mart n's- 
lane, there paſſed by other three Chairs, which, when Captain Cote ſaw, 
he bid us 4 up and overtake them, and go faſter, or he would run one 
of us into the Body: So we went on, and at the lower End of Leirr/ler- 
fields we ſet him down ; and the other two Gentlemen, my Lord J/ars 
wick; and my Lord M:hun, were there ſet down, and went 1o« ingly to- 
gether, for any thing that I ſaw, up the Pavement of the Square, towards 
the upper End; and in a little time we heard a Noiſe of calling for Chairs 
towards the upper End, and when we came there with the Chair, we were 
bid to lift over the Chair within the Rails; and when we faid it was hard 
to be done, they inſiſted upon it, and we did come in; and when we can.c 
there we ſaw two Gentlemen holding up Captain Coate, and would have 
had us taken him into the Chair; we ſaw there was a great deal of 
Blood, but I never heard how it came, and they would have had us 
carricd him to a French Surgeon's, and proffer'd any Money. 
5 i Mr, 
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Mr. Att. Gen. My Lord, I deſire to know, wha they were that defired 
him to be carried to the Surgeon? Wo OT ot roch 

L. H. St. You hear the Queſtion, What ſay you? | 

\ Crippes. I cannot tell, my Lord; one of them had ſomething of Lace 
upon'him, but it was ſo dark that I could hard] y ſce.my Hand, and there- 
fore I cannot tell who they were; and when there was an Objection made, 
that the Chairs would be ſpoiled, they ſaid, We need not queſtion our 
Chair, they would give us 100 J. Security to anſwer any Damages, if we 
would but carry him ; fo we endeavoured to put him into the Chair, but 
could not; and ſo we called out to the Watch, to have had ſome Help; but 
they ſaid it was none of their Ward, and fo they would not come to us; 
ſo the Gentlemen went away, and we left them, and went and called a Sur- 
geon, who, when he came, ſaid, he was a dead Man, and we were ſecured 
till the next Day. | 

Mr. Att. Gen. Pray, my Lord, I deſire he may be aſked, Were there not 
other Chairs in that Place at that Time ? | | | 

Crippes. There was one in the Field beſides, and no more that I could 
ſce ; they all went away but us two. 

Mr. Att. Gen. What Diſtance of Time was there between their ſctting 
down in Leicefter-Fields, and their calling the Chairs again? 

Crippes. Not a Quarter of an Hour. 

Mr. Att. Gen. What became of the three Chairs that paſſed by you in 
St. Martin's-lane ? 

Crippes. They got before us; but what became of them afterwards I 
cannot tell. | 

Mr. Att, Gen. Did they come from the ſame Place, the Tavern in the | 
Strand that you were at ? | 

Crippes. 2 believe they did, my Lord; for Captain Coote bid us 
follow them, and threatened us if we did not make greater Haſte. 

Mr. Att. Gen. Do you know my Lord of Warwick? 

Crippes. Yes, he had whitiſh Cloaths on; and none but he had ſuch 
Cloaths on as thoſe were. 

L. H. St. Will your Lordſhip aſk this Witneſs any Queſtions ? 

E. of Warwick. My Lord, I defire he may be aſked, Whether I did not 
bid him ſtop ? and, Whether I did not ſay, they ſhould not go to quarrel 
that Night ? 

Crippes. Ves; both he and my Lord {chun would not have had Captain 
Coote gone any where, but home to his f 

Mr. Att. Gen. * I defire to know of him, directly and down- 
right, Whether my Lord of J/arwick was not one of them that held him | 
when he was within the Rails in the Fields ? 

Crippes. No, he was not ; he was neither of them ; for the one of them 
was too big for him, and the other was too little for my Lord Mohun. 

Mr. Att. Gen. Now we call the Chairman that carried the Earl of 
Warwick into Leice/ter-Fields, James Cratile. (He was ſworn.) 

Mr. Att. Gen. Will you tell my Lords what you know of any Perſon 
that you carried the 29th or 3oth of October laſt, from the Grey-hound Ta- 
vern in the Strand, and who it was, and whither you carried him ? 

rattle. J was going along Charing-Croſs, between One and Two in 
the Morning, the goth of Cober laſt, and I heard a Chair called for at 
Locket's at the Dog Tavern; and thither I and my Partner went, and we | 
took up the Gentleman, and carried him to Letce/ter- Fields, 

Mr. Att. Gen. Who was that Gentleman ? 

Craitle. It was my Lord of WWarwick. 

Ar. Att. Gen. What Time of Night do you ſay it was? 

Crattle. It was about One or Two in the Morning. 

Mr. Att. Gen. What Day of the Weck was it? 

Crattle. It was Saturday Night and Sunday Morning. 

Mr. Att. Gen. Whither did you carry him ? 

Crattle. Into Green-ftreet, towards the lower End of Letce/ter-ſquare. 

Mr. Ait. Gen. What Chairs were there more there ? 

Crattle. There was one that Captain Cote was in, and another that my 
Lord Mehun was in, and we went away all together. 

Mr. Ait. Gen. Were there no other Chairs? 

Craitle, I did not know who went in the other Chairs, but there were 
three other Chairs that paſled by us at St. Martin's-lane, and we followed 
after them to Leice/ler- Fields. 

Mr. Att. Gen. Pray what became of you after you had ſet down your 
Fare? 
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again, and my Lord TParwick coming along, we took him in, and he bid 
ws the Bagnio, and thither we went. og 
r. Att. Gen. My Lord, we have done with this Witneſs. 

L. H. St. My Lord Warwick, will you afk this Witneſs any Queſtions ? 

Earl of Warwick. No, my Lord. IN | 

Mr. Att. Gen. Then, my Lord, our next Witneſs is John Gibſon ; he 
was another of thoſe Chairmen that carried my Lord of FJ/arwick to the 
Bagnis afterwards. Pray, will you give my Lords an Account what 
know; who you carried the 29th and goth of October laſt, and whither you 
carried them ? | ( Who was ſworn.) 
| Gibſon. My Lord, I was at Charing-Croſs with my Partner the 29th of 
October laſt, at Night, and about One or Two a-Clock in the Morning 
Chairs were called for to the Grey-hound Tavern in the Strand; and when 
we came there, my Lord of JYarwick, my Lord Mohun, and Mr. Conte got 
into the three firſt Chairs, and we got my Lord J/arwick into our Chair; 
and when we had him there, we were bid to go towards Leice/er- Fields, as 
I apprehended, for thither the Chairs that went firſt was to go; and indeed 
my Lord AMchun and my Lord I artuict did call to ſtop at the End uf S.. 
Martin's-lane, and aſked Mr. Cote whither he was going ? and he ſaid, 
he was going to make an end of the Buſineſs ; and they ſaid it Mould not 
be To- night; but preſently after three other Chairs coming along, and 
paſſing before us, the Chair that Captain Coote was in was bid to go on, 
and we were ordered to follow, which was done accordingly; juſt at the 
Turning of Greengſirect we ſet down our three Chairs; and, I think, juſt 
about the Turning of Green-ftreet End we ſtaid till there came another 
Chair again; and we and the other Chair, upon my Lord Varwicl's com- 
ing into us, went away from thence, and carried him to the Bagnis in 
Long- Acre. | 

Mr. Att. Gen. You talk of another Chair; pray, whoſe Chair was that ? 

Gibſon, There was another Chair that was got there juſt before us; but 
indeed I do not know whoſe it was, nor indeed can I ſay who it was that 
was in it; but this I am ſure, we went to the ſame Place, and we met and 
lit juſt at the ſame Lime; and my Lord of J/arwick aſked for a Handker- 
chief to bind up his Hand, which was bloody ; which was given him. 

3 1 Gen. Did you not know who was in the other Chair at that 
ime ? 

Gibſon. No, indeed, I did not know, I will aſſure you. 

Mr. Att. Gen. muy did you not know where that other Chair took the 
other Gentleman up! Gibſon. No, indeed, Sir, I did not. 

Mr. Att. Gen. Pray, what Time of the Night was it ? 

Gibſon. It was between One and Two of the Clock in the Morning. 

Mr. Att. Gen. You talk of his Hand being hurt, and that he called for 
a Handkerchief : Did you ſee his Hand bleed ? and pray, in what Nature 
was his wound ? 

Gibſon. My Lord, all I can ſay is, There was Blood, and he wanted a 
Handkerchief, and had one, for he ſaid his Hand was hurt; but in truth 
I did not take any notice what that Hurt was, I did not ſee it; if my Part- 
ner took notice of it, ſo; but elſe I can ſay nothing to it; but the Hand- 
kerchief was afterwards aſked again, and could not be had. 

L. H. St. Would my Lord of //arwick aſk this Witneſs any Queſtions ? 

Earl of JYarwick. No, my Lord. 

Mr. Att. Gen. Then, my Lord, our next Witnefles are Robert A pl.- 
gate and Peter Catro, who will give your Lordſhip an Account who they 
carried at this time, 

L. H. St. Whom do you call firſt ? 

Ar. Att. Gen. Robert Applegate. (I bo was ſworn.) 

L. H. St. What Queſtions do you aſk him, Mr. Attorney? 


knows of what paſſed at the Grey-hound Tavern in the Strand, the 29th of 
October laſt, whom he carried, and whither he carried them? 

Applegate. My Lord, about One or 'I'wo a-Clock in the Morning, a 
Sunday Morning, the 29th or 3oth of Ofober laſt, I was going home with 
my Partner and my Chair, and I heard them calling at the G'rey- bound Ta- 
vern in the Strand, Mr. Locket's, for Coaches and Chairs; there was no 
Coach to be had that could be heard of; but coming up to the Door, they ſaid 
they wanted ſix Chairs; and when we were there at the Door, there came out 
firſt my Lord Mariet, Captain Cozte, and my Lord Aohun; Captain 
Cote got into the firſt Chair, and what Directions he gave them I cannot 
tell; my Lord of I/artwwick got into the next; and into ours, which was 


Cratile. We were diſcharged and paid; the other three went up towards 
my Lord of Le:c:,Zer's; but we were coming away, and in a little Time 
we heard the Noite of calling Chairs, Chairs, again, and there were two 
Chairs did come up, Thomas Browne's and our's; my Lord of IYarwick 
called our Chair, and we took him into it, and he bid us carry him to the 
Bagnin in Long- Acre; and when we came there we knocked at the Door, 
and his Hand was bloody, and he aſked us if we had any Handkerchief to 
bind up his Hand. 

Mr. Att. Gen. Was there any other Chairs at the Door of the Bagnio, 
at the ſame Time when you came there? 

Crattle. Yes, there was another Chair there at the Door at the ſame 
Time, and we ſet down both together. 

Atr. Att. Gen. Pray whence came that Chair ? 

Cattle. Indeed, I do not know. 

Ar. fit. Con. Who were the Chairmen that carried that Chair? 

Cratti-. In hed, my Lord Mobun and my Lord I/arwick were the only 
Perſons that IK of all the Company, 

Atr. Att. Hun. Mat Sort of Gentleman was the other, that went out of 
the other Chair into the Houle ? 

Cratile. Te was a preity tall Man; when he was in we went away; I 
only can ſay, | few my Lord of J/arwi:+ go into the Houſe, 

Mr. Att. Gen, Did you take any notice of any Sword that my Lord of 
PVurwick had in his Hand at that Time? 

Crattle. No; I cannot ſay I did take any notice of any Sword, only 
that there was a Handkerchief deſited. 
ir, ret. Gen, Pray, did you hear no Noiſe at all in the Field, till you 
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the third, my Lord 17hun came in, and bid us take him up and carry him 
towards I/e//min/ter, and he ordered us to follow the Chairs before: Juſt 
as they turned at S?. Martin's-lane, my Lord Aabun called out, and defired 
to ſtop, and at the Cre/s-Aers Tavern Back-door all the three Chairs came 
up together; and then my Lord of I7arwick, and Captain C:ote, and my 
Lord Mebun talked together; and I could hear my Lord Mabun and my 
Lord of I/arwick defire Captain Cote to defer it, and put it by till ano- 
ther Day; what it was, indeed I cannot tel! : But while they were talk- 
ing there, three Chairs more came up on the other Side of the Way ; and 
Captain Coote would needs go forward, and my Lord /ohun and my Lord 
of Mariet went with him; and fo they were all ſet down at the lower 
End of Leice/ter- Fields, at Green-flreet End. But in truth I did not ſee 
where the other three Chairs ſet down thoſe they carried. 
Mr. Att. Gn. What then happened afterwards, can you tell ? 
Apt legate. I cannot tell whether I had lighted my Pipe, or juſt lighting 
| it, when I heard Chairs called again; upon which we run up with our Chait 
towards the upper End of the Fields, and there I did ſee my Lord of ar- 
wick within the Rails, who bid us put over our Chair into the Fields ; but 
we told him, if we did, we could not get it over again; and ſo we went 
with our Chair to the Corner of the Fie!ds ; and when we came there, 
there came out Captain French, who bid us open our Chair, and let him 
in, for he did believe he was a dead Man; and upon that we did take him 
in, and he bid us carry him with all the Speed we could to the Bagnis in 
Long- Acre, and my Lord of }/arwick got into another Chair behind ; f 
we went to Lorg- Acre; and when we came to the Door of the Bagnis, 
and Captain Fench came out of the Chair, he was ſo weak that he fell 


heard Chairs called for again , 
Crattie. No; I cannot ſay I heard any Noiſe in the Field. 
II. Art Gch. Did you apprehend there was any Fighting ? 
Crate, No, I knew nothing at all of it; but upon the calling of Chairs 


down upon his Knees; and when he came out, I aſked who ſhould pay 
me, and deſired to be d:ſcharged ; and the Earl of T/arw'ch ſaid, Dam 
re, call for your Money To-morraw ; fo they both went in at the Bagn 
| Door together, 


— — — 


5 Afr, 


Ar. Att. Gen. I deſire that he would acquaint your Lordſhip, what he 
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A r. Ger. Pray; who called for the Chair firſt, Captain French, or 


| ich, in the Fields ? 46 
my ie, — tell ; but-when I brought up my Chair, 1 firſt ſaw 
Wy of Warwick, and he would have had me lifted the Chair over the 
Rails, and ] told him we could not get it over again, and ſo went up to the 
upper End of the Fields. 


. r. Gen. If you firſt ſpoke with my Lord of Warwick, why did | 


my Lord of Warwick ? | 
dats Indeed I cannot tell; but I ſuppoſe it was becauſe he did not 
come ſo ſoon out of the Fields as Captain French, or did not come the fame 
os Art. Gen. Pray, do — remember any Thing that happened juſt at 
ir carrying Capt. French away ? | « Pr 
wu 1 Before he went into the Chair, he ſtopped; and would have 
ulled off his Cloaths, but we would not let him. | 
Mr. Att. Gen. Did you ſee any Sword Captain French had ? | 
Applegate. I did ſee no Sword that I can ſay directly was a Sword; but 
Captain French had ſomething in his Hand, but what it was I cannot tell. 
Mr. Att. Gen. What was it that he ſaid to you, when he firſt went into 
Chair ? dry 5 
33 He deſired to be carried to the Bagnio; for he ſaid he believ- 
ed he was a dead Man. oy” 3 
Ar. Att. Gen. Pray, Friend, recolle& yourſelf, if you heard him ſay any | 
Thing at all when he firſt went into the Chair at the Greybound Tavern ? 
Applegate. I did not hear him mention any Thing at all. 
Mr. Att. Gen. Pray, what did you hear my Lord of Narwict ſay at that 
3 | 
le Truly, I cannot ſay I heard him mention any Thing at all 
neither; but I did hear my Lora Mohun ſay, when he could not prevail, 
in St. Martin's-lane, with Captain Cote to go home, that if they did go 
ould go and tee it. TM 
"= 4 Gen. If they did go; who did he mean by they? 
Applegate. My Lord 


Applegate. No, indeed, I do not know of any Difference there was be- 


n them. 
"E H. St. My Lord Warwick, Will your Lordſhip aſk this Witneſs 
an Queſtions ? 5 3 
Earl of Warwick. My Lord, I defire he may be aſked, Whether I did 
not endeavour to put off the going into Leiceſter-Flelds, and to have all 
Things let alone till To-morrow. : 
Applegate. My Lord, I cannot ſay any Thing of that; but I did hear me 
Lord Mobun beg heartily of Captain Coote to go home, and let the Buſineſs 


alone till another Time; and indeed I think, I never heard a Man beg 


more heartily for an Alms at a Door, than he did, that they might not 
go into the Fields then; but I cannot ſay that I heard any Thing that 
my Lord of I arwict ſaid about it. WE 

L. H. St. Will your Lordſhip aſk him any other Queſtions ? 

Earl of Var. No, my Lord. ee "8 

L. II. St. Did my Lord of J/arwick expreſs _ to go on? 

Applegate. Indeed I know not any Thing one Way or other. 

L. Jeffreys. My Lords, if I am not miſtaken, he did ſay, that he did 
not ſee any Thing of Inclination in my Lord of Farwick to go on; but 
i defire, if your Lordſhips pleaſe, that he may be aſked this Queſtion, 
Whether he did fee any Thing in my Lord of JYarwick that ſhewed any 
Inclination to the contrary ? a ; 

Applegate. All that I can ſay is, I heard my Lord Mohun ſay, Pray let's 
go home and lie all together, and let us put off this Buſineſs to another 
"Time; but indeed I do not remember that my Lord of J/arwick ſaid one 
Word of going any Way backward or forward. 

Mr. Att. Gen. Pray, who did my Lord Mohun ſpeak theſe Words to? 

Applegate. My Lord Mobun ſpoke to my Lord of Maruict and Captain 
Coste, both. 

L. H. St. Mr. Attorney, who is your next Witneſs! 

Ar. Att. Gen. Peter Catro. | 

L. Ii. St. What do you aſk him, Sir? 

Mr. Att. Gen. He was the other Chair- man that carried my Lord Mo- 
tun; Pray, will you give my Lords an Account what you know paſſed at 
the Time when you carried my Lord Mobun to Leicefter- Fields ? 

Catro. I and my Fellow carried my Lord Mahun from the Greyhound 
Tavern in the Strand, till we came to the 8 up of St. Martin's- 
lane, where my Lord Meohun deſired that our three Chairs might ſtop, and 
that they might go down to W/eftminſfler, and that my Lord Warwick 
and Capt. Caote would go thither, and he would wait upon them to their 
Lodging; Capt. Coote made Anſwer again ſomething, but what I cannot 
tell, and his Chair went on; and my Ties Mobun did ſay, if they went 
forward, he would follow them, and ſee what would come of it. 

Mir. Att. Gen. What did you ſee happen while you were in St. Mar- 
tin's-lane 

Cats. There were other three Chairs that went by while we ſtood at 
the Cro/s-Keys Tavern-Door, and Captain Coote's Chair going forward, 
we followed and went to the End of Leice/ter- Fields, at 85 Ire End ; 
and there all three went out of their Chairs and walked up the paved 
Stones of the Square; my Lord of I/arwick aſked my Lord Mohun if he 


(I bo was ſworn.) | 
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| the hind-part of the Chair; and we went on to the Bagnio in Long- Acre; 


and I did ſee my Lord IFarwick come out of his Chair at the Bagnzo Door, 
for there they were ſet down. 

Mr. Att. Gen. You fay you ſaw my Lord of IWarwick at the Bagnis 
Door ; Did you ſee any Sword as my Lord of /F/arwick had, or Capt. Prench? 

Catro. No, I did not ſee any Sword at all of either of them, 

Mr. Att. Gen. What do you know of Capt. French his declaring he was 


| wounded ? 


Catro. I think it was either when he went into the Chair, or in Newport- 
fireet End, he called out to have the Chair opened; for, ſays he, I think I 
am a dead Man, and would have pulled off his Cloaths; and when we 
were at the Bagnio Door, we tarried a pretty while till they got them up to 
let them in; and aſking if we ſhould wait, my Lord of IParwick bid us 
come to that Houſe 'To-morrow Morning for our Money; and they 
went in together into the Houſe, but I never heard any one Word of 
Quarrel or Diſſatis fact ion paſſed between them. 

Mr. Att. Gen. This Witneſs ſpeaks to the ſame Purpoſe as the other 
did ; and I think we nced not trouble your Lordſhip any turther as to that. 

L. H. St. Would my Lord of JVarwick aſk him any Queſtions ? 

E. of Warwick. No, my Lord. 

Mr. At. Gen. Then our next Witneſs is one John Palmer. (17 Þo was orn.) 

Mr. Att. Cen. Pray, will you give my Lords an Account, who it was 
you did carry in your Chair the 29th or zoth of October lat, and whither 
you carried him 

Palmer. About one a-Clock in the Morning, the zoth of Ofober, we 
were called to the Greyhound-Tavern in the Strand, to Mr. Locket's, aud 


arwick and Captain Cote that were in the other 
Chairs; there was nobody elſe to ſpeak to. ; | 
Mr. Att. Gen. Was there any talk of Fighting or Quarrelling? | 


there we took up a Gentleman, one Captain French. 

Mr. Att. Gen. Whither did you carry him ? 

Palmer. He bid us go to Leiceſter ficlds. 

Mr. Att. Gen. What did he particularly ſay to you ? 

Palmer. There were three other Chairs that were juſt gone before from 
the ſame Door, and he bid us get before all thoſe Chairs; and juſt as we 
came to St, Martin's-lane End, we ſaw there were three other Chairs ſet 
down before us over -againſt the Creſs-Keys Tavern Back-door. 

Ar. Ait. Gen. Well, what did you do then? 

Palmer. So we went before, according as we were bid, unto Leiceſter- 
feelds, and at the upper-End of the Fields, by Leice/ter-Heuſe, we opened 
the Door, and Captain French came out, and he gave us a Shilling, and 
we went away about our Buſineſs. 

Ar. Att. Gen. Were there any more Chairs there that went with you? 
Palmer. There were two more Chairs that ſet down twoother Gentlemen by 
Leiceſter-Houſe, and we came away when we were paid; that is all I know. 

Mr. Att. Gen. Did you fee any other Chairs beſides your three when 
you came down again, or any other Gentlemen ? 

Palmer. We did ſee ſome Gentlemen walking up about the Middle of the 
Square when we came down, but we made what Haſte we could away 
Home, it being late on Sunday Morning. 

Ar. Att. Gen. Did you obſerveany Fighting when you were in the Field! 
Palmer. I did not hear or diſcern any Fighting while | was there. 

Mr. Att. Gen. Did E hear of any Quarrel, or any Thing between any 


of them, and whom, before ? 


Palmer. No, I did not know of any Quarrel, or hear of any Thing at 
all, I do aſſure you. 

Mr. Att. Gen. All that he ſays then, my Lord, is, That he carried 
Captain French to the upper End of Leice/ter-fields, and there he left him. 
L. H. St. Would my Lord /[/arwick aſk this Witneſs any Queſtions ? 

E. of //ar. I deſire he may be aſked, Whether he knows who were in 
the Chairs that were in St. Martin's-lane, when they paſſed by ? 
| L. H. St. You hear the Queſtions, What ſay you to it? 
Palmer. There were three Chairs, but who they were that were in them 
I cannot tel] directly; but as they ſaid, when they ſet them down at Lei- 


ce/ter-fields, they were my Lord J/arwick, my Lord Alobun, and Mr. Coote. 
Mr. Att. Gen. Who was it that ſaid ſo? 


Palmer. Some of the other Chairmen when I came by, 

L. H. St. Mr. Att.rney, who is your next Witneſs ? 

Mr. Att. Gen. We ſhall call next the Chairmen that carried Mr. 
Dockwra and Mr. James Call Fackſon the Chairman. (II ho was ſworn.) 

Mr. Att. Gen, This Man carried Capt. James: Pray acquaint my 
Lords, who you did take up at Locket's in the Strand on the 29th or 3oth 
of Celoler laſt, and whither you carried him? 
TJackſen. I carried Captain James from Lacket's in the Strand into Tei- 
ceſter- fields. 
Mr. Att. Gen. How many Chairs were you that went? 
Fackſen, There were two more that went when I went; there were ſix 
in all that took up Gentlemen there, and we were the laſt but one, 
Mr. Att. Gen. Can you tell who were in the other three firſt Chairs ? 
FZackſon. I do not know who were in the other Chairs, but I heard my 
Lord Mohun at the Door of the Houle defire, "That the Buſineſs might 
be defetred till Jo- morrow Morning: There were fix Gentlemen at the 
Door, but truly who they all were 1 cannot tell. 
Mr. Att. Gen. Who did my Lord Mabun ſpeak that to? 
Fackſon, Indeed, I don't know who he ſpoke it to. 
Mr. Att. Gen. What Anſwer was made to my Lord Mohn? 
Jockin. Truly, there was no Anſwer that I heard, but we all went 
away ſoon after that, and we were bid to go to Leice/ter-fields to follow the 


had any Silver, and three Shillings were given for the three Chairs, and 
they went from us, and bid us go about our Buſineſs ; and in a little while | 
after we heard a Noiſe from the upper End of the Fields, callingChairs,again. 
Mr. Att. Gen. Did you obſerve any Thing of Quarrel or Difference 
between them, or any claſhing of Swords? 
Catre. Indeed I heard nothing of any Quarrel, for we were at the lower 
End of the Square, at Green-ftreet End; and when we heard them call for 
-hairs again, we went up towards the upper End of the Fields; and when 
we came there, we heard one bid us bring up the Chair over the alk. -: 
Zr. Att. Gen, Who was that! : | 
Catro, Indeed, my Lord, I cannot tell, for I was behind the Chair, and 
ccuid not ſee who it was; but we ſaying that we could not get it over 
again if we did, we went up to the upper End of the Fields, and there was 
ox French, I think it was, for I did not perfectly ſce him, being at 
. 


| ried Mr. Dachwra. 


other Chairs ; and when we came to the other End of Leiceſter-fieldi, we 
ſet down Captain James by the Standard Tavern, and he gave us a Sh l- 
ling, and bid us go our Ways; ſo we went our Way, and I hcard no- 
thing afterwards, but came away down the Fields, and there were three 
Chairs that ſtood at the Bottom of the Ficlds ; and we aſked them, 
what they ſtayed there for? And they ſaid, To fill a Pipe of Tobacco: 
And preſently after, we heard call Chairs again; but it was late, and it 
was Sunday Morning, and my Partner ſaid, Let us go away home; and we 
did fo, we went directly home, 

Mr. Att. Gen. Did you carry nobody back ? 

ackſon. No, we carried nobody back. 

Mr. Att. Gen. My Lord, we have done with this Witneſs ; our next 

Witneſs is one Kichard Edwards, and he was one of the Chairmen that car- 


(He was ſworn. 
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Mr. Att. Gen. Pray will you acquaint my Lords, Whether you car- | 
ried any Body from Locket's the 2gth of October, and who it was, and whi- 
ther you carried him ' | . — 

Edwards. I do not know who I carried, but they were calling Coaches 
at the Greybzund Tavern in the Strand, and no Coaches coming; they 
called for Chairs: and ſo our Chair was bfought up. 

Mr. Att. Gen. When you came there, who did 

Eitkwards. Indeed I did not know my Lord of Lord 

obun, nor any of them. 

. Gen. Well, Whatdo you know? Tell my Lords what happened. 

Elwards. When we were there, there went two into two Chairs; and my 
Lord Mzhun ſaid, or another Gentleman, I cannot tell which, that the Chairs 
ſhould not go away, that they would kill any Man that ſhould go away ; and 
they went out of the Chairs, and went into the Houſe again. : 

Jr. Att. Gen. And what happened after they went into the Houſe again? 

F.;wards. After they went out of the Chairs into the Houſe again, as I 
was told, my Lord of Marwi, my Lord Mohun, and Mr. Coote, went 
into three Chairs, and went away from the Door; and there were three 
Chairs of us that went laſt. ; | 

Mr. Au. Gen. Whither did you go with your Chair ? : 

Eiwards. We went to the Standard Tavern at the End of Leicefter-fields, 
and when we came to the Tavern Door, we aſked him-if we ſhould knock 
at the Door ; he ſaid No; but he gave us a Shilling, and bid us go about 
our Buſineſs ; and ſo we did, for we went ſheer away to Charing-Croſs. 

Mr. Ait. Gen. Pray can you tell who were in the other Chairs! 

Ewwards. Truly I cannot tell any Man that was in our three Chairs, for 
I was the hind-Chairman, and did not know any of them. ; 

A.. Ait. Gen. My Lord, I deſire to know what he means by hind- 

irman ? 
W My Lord, ours was the laſt Chair that went to Leicefer-fields, 
and I was behind the Chair, and never could ſee any of them, it being ſo 
very dark after they took the Chairs, till we came to Charing-Crofs, at 
St. Alartin's-lare; and then I could not ſee who the particular Perſons 
were that were in the Chairs; nor indeed, whoſe the Chairs were that 
carried them. 

Mr. Att. Gen. What Hour was it! : ; ; 
Edwards, It was very een one and two in the Morning; it 
as paſt one before we were called out. 
* Me. Att. Gen. You ſay you went to the upper End of 2 with 
two other Chairs; Pray did you ſee any other Chairs afterwards, and where? 

Emwvards, We ſaw three Chairs at the lower End of the Square, as we 


ou ſee there ? 
Warwick, nor my 


came down by Green-/lreet End, and we aſked them, What they ſtay'd | 


there for ; and they ſaid, To light a Pipe of Tobacco. 
Ar. Att. Gen. Pray, Who had been carried in thoſe Chairs, can you tell! 
Edwards. I did not ſee them ſet down any Body, and I cannot tell who 
they carricd; and as for the Perſon that we carried, I did not ſo much as 
ſee him to know him, nor know who he was; but we went away as ſoon as 
ere paid, 

Mr. At. Gen. I have one Queſtion more to aſk you; you ſay, That 
my Lord of J/arwick at the Tavern Door bid you ſtay, and that none ſhould 
away, and {wore he would run any Man thro' that ſhould go away ? 
| Edwards. It was my Lord Mohun; and then two that had gone into the 


Chairs, went into the Houſe again. 


Ar. Att. Gm. Did not you ſay, that there was ſome Talk of going 

| nfler ? 
1 Sara 4 MI Lord Mobun did talk of going to l eminſter, when they 
thi d 


into the Chairs the ſecond time; an nk I heard Mr. Coate fa 
— pits make an end of it __ and he would kill any Man that wou d 
'ards to Leicr/ter-fields. 
5 8% f. My Lord! arwick, will you aſk this Witneſs any more 
Queſtions ?------ Earl of J/arwick, No, my Lord. 

L. H. St. Mr. Attorney, have you any more Evidence to call? 

Mr. Ait. Gen. My Lord, the next Piece of Evidence that we ſhould 
apply ourſelves to, will be to what happened at the Bagnio in Long-acre, at- 
ter my Lord JYVarwick and Captain French came there : And the Witneſs 
that we ſhall call is Pomfret, and he is a Servant at the Bagnio in Long-acre, 
and he will acquaint your Lordſhips who came thither the 3oth of O#eber 

what happened there, 
11 7 St. W — is his Name ?----Mr. Att. Gen. Henry Pomfret. | 

I. H. St. Is he ſworn ?- Mr. Ait. Gen. Yes, my Lord. : 

L. H. S/. What is it that you examine him about? What Queſtions 


( him, Mr. Attorney ? | 
wi br. * Gu. Who —_ to his Maſter's Houſe, and at what Time 


me. 
* ret. My Lord, on Sunday the 30th of Obey laſt, between Iwo 
and Three in the Morning, there came to my Maſter's Door the Earl of 
I/arwick, and knocked at the Door, and there was Captain French with 
him; and when they were let in, my Lord of Ma. wick told me that Cap- 
tain French was wounded, and he himſelf had a Wound, and he defired that 
my Maſter might be called up for to dreſs the Wounds ; eſpecially, becauſe 
Captain French was "my much wounded ; which accordingly was done in 
about a Quarter of an Hour after they were brought in. 

Mr. Att. Gen. Did he deſire to be concealed when he was come in? 

L. H. St. Of whom do you ſpeak, Mr. Attorney? 

Mr. Att. Gen. My Lord of Jar wick, 3 

Pomſret. He did deſire, that if any body aſked for him, it ſhould be 
ſaid he was not there. by 5 

Ar. Att. Gen. Pray in what Condition did my Lord of Warwick ſeem 

in at that Time? | 
a: Pax et. He ſcemed to be very much concerned at that Time, and his 
Right Hand, in which he had his Sword, and which was drawn, was 
ery bloody. 

Ty 3 Cen. Was the Sword bloody that he had in his Hand? 

Pomfret. "The Blade was bloody ; but whether it was all over bloody, I 
cannot tell; there was beiides ſome Blood upon the Shell; it was very 
near all over bloody, as I remember. 
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Pomfret, Indeed J cannot ſay it was bloody all along the Blade; 
there was Blood upon the Shell, and there was Blood — the inside * 
was ſo, to the beſt of my Remembrance. n 

Pon Att. 3 LEY Rag was Mr. French's Sword in? 

 Paomfret. ad a drawn Sword in his Hand, but I did not perceiye; 
had a afly Blood upon it: it was a large Blade. ; 5 

r. Alt. Gen. w do you know what Sort of Sword Mr. # 

hes and in what Condition it was ? | 228 
omfret. He deſired me to take Notice of it next Morni : 
ſo 17 I was r Blood upon it. _ 22 * 

r. Att. Gen. How came you to be defired to take Noti 
paſſed there about the Swords 5 | es 

Pomfret:, My Lord, there was three of them the next 
was ſaid, was Mr. Cocte's, and another of them was m 
which I do believe was bloody from the Point upwar 
— 2 ** that was afterwards. 

r. Alt. Gen. Who brought in that Sword that you ſay was Mr. Core,” 
Poemfret. To the beſt 2 my Remembrance, Cottle Droid — 
it in; it was almoſt half an Hour after my Lord Warwick and Captain 
French came into the Houſe, when they came thither, 

Ar. Ait. Gen. They, Who do you mean! 

Pomfret. Captain James and he. 

Mr. Ait. Gen, Were they let in preſently ? 

Pomfret. No, My Lord of Warwick had defired that they might be pri. 
vate there ; but when they knocked at the Door, my Lord of H#/arwick de- 
fired to know who they were ; and when it was underftood that they were 


Day, and one, i 
Lord of . arwick's 
s, very near; but [ 


Ait. Gen. Pray, which of all the Four brou 
Scabbard ?---- Pomfret. It was Captain Doctwra. 
Mr. Att. Gen. Pray, did they appear to be all of a Party ? 
Pemfret. They were glad to ſee one another; and they talked a pretty 
while together; but indeed J cannot ſay I heard what they talked. 


Mr. Att. Gen. Pray, do * remember my Lord of Warwict's Sword 
and what there was upon it x 


Pomfret. It was a Steel Sword, Water-gilt, and as near as I " 
ber, there was Blood upon it for the moſt . from the Point N N 
Mr. Att. Gen. And what did appear upon Mr. French's Sword ? 
Pomfret. There was Water and Dirt, but there was no Blood at all 
Mr. Att. Gen. How long did they ſtay there ? ; 
Pomfret. They all continued 4 half an Hour; 
away, all but Mr. French, who ſtaid there. 
2 Att. ee 2 became of the others? 
omfret. Mr. James, Mr. Dockwra, and my Lord of NMartoict we , 
and my Lord of H/arwick deſired — that we would all 2 
of Mr. French, for he was his particular Friend; and Mr. French conti- 
— my yy * about One of the Clock. | 
r. Att. Gen. Was there any Diſcourſe at that Time abo : 
Pomfret. Not, that I heard * one Word. phages. 


ght in any Sword in 2 


and then went 


; into your Houſe, 
particularly taken of him becauſe he 


Lord of J/arwick deſired to take care of him. 
hen pray, was there no Diſcourſe how he came to be 


be wounded ; nor did 
indeed I cannot ſay any thing 


yourſelf, and tell my Lords what 
Sword when you ſaw it. 


Mr. Att. Gen. Was there any Notice taken of any Ou 
pened between any Body, and ww ? powder. | 
Pomfret. No, indeed, I did not hear them take Notice of any Quarrel 
at all between any Body. 
Mr. Att. Gen. You ſay Mr. French, when he came 
was wounded, and there was Care 
_ wounded, 
omfret. Yes ; my 
17. 4 Gen. T 
wounded ? 
Pomfret. Indeed I do not know how he came to 
I hear one Word of Diſcourſe about it 
who wounded him, 
Mr. Att. Gen. Pray will you recollect 
ſort of Handle had my Lord of J/arwic# 
Pomfret. It had a Steel Handle, 
Mr. Att. Gen. Pray can you tell whether the Shell was open or cloſe ? 
Pomfret. I cannot tell juſtly ; I ſaw it, and that was all. 
Mr. Att. Gen. If I apprehend you, you ſay my Lord had a Wound in 
his Hand. 
Pomfret. Yes, my Lord, he had ſo. 
Mr. Att. Gen. Pray, in what Hand was it that he was wounded ? 
Pomfret. To the beſt of my Remembrance, it was in his Right Hand, 
Mr. Att. Gen. Pray, did there appear much Blood there ? 
Pomfret. Yes, my Lord, indeed there did. 
Mr. Serj. Lrigbt. You talk of Mr. James and Mr. Dcwra's Swords ; 
pray in what Condition were they ? 
omfret, Mr. Dackwra's Sword was by his Side, and not drawn. 
Mr. Serj. J/right. What did you obſerve of Captain James's Sword? 
3 His * was naked, and = had loſt his Fax reed ; but how 
that came I cannot tell; and there was Dirt on one Side of ) : 
he ſaid he had left his Scabbard behind him. dope 
Mr. Att Gen, Woas there any Blood upon his Sword ? 
Pcmfret. No, there was no Blood that I did ſee upon it. 
e ow has w * ſee any Blood upon Mr. Dockwra's Sword? 
omfret, No, indee did not ſce Mr. Doc ; 
the Scabbard by his Side. MATING Oy 
D. of Leeds. My Lords, there has been Notice here taken of ſeveral 
Swords that this Witneſs ſaw; and he takes ſo far Notice of my Lord of 
Iarwick's Sword, that he tells you what Sort of Hilt it had, and how it 
was bloody from the Point to the Hilt; 1 defice he would give you an Ac- 
count of the Length and Breadth of the other Men's Swords, Mr. Frenc', 
Mr. James, and Mr. Daclunu's. 
L. H. St. You ſaid juſt now, that you took' Notice of my Lord of 
IFarwick's Sword, that it was bloody from the Point to the Hilt ; What 
ſort of Sword was it ? 


Pomfret. It was a pretty broad Sword. 
L. H. St. Did you take Notice of the other Swords, what Breadth ot 


Mr. Au. Gen, Pray, Friend, confider what you ſwore at the Coroner's 
Inqueſt about the Blood upon the Sword, 


Length they were of ?----Pmfrer, No, my Lord, I did not. 
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My. M8. Gen. Which was that Sword that was dirty, as you ſay ? 
>mfret. That was Captain French's. 
Mr. Att. Gen. Was that a broad Sword or not ? 
t. No, it was not. 
2 Gen. Pray, was it over Night or next Morning that you ſaw 
the Swords? f a 
Pomfret. It was in the Morning about Three a-Clock. 
Mr Att. Gen. What time did my Lord of Warwick, and Mr. James, 
. Dockwra go away ? 
3 Lord of Warwick and they were gone ſeveral Hours before 
Mr. French; and to the beſt of my Remembrance, Mr. James broke his 
Sword upon the Floor after he came in. 


| 
Mr. Att. Gen. Pray, what Swords were there in all that you ſaw there ? 


. There was Captain Frencb's, Captain James's, my Lord of 
JE Lo. and one Mr. — as Mr. French ſaid when it was brought in. 
L. H. St. Have you done with this Witneſs, Mr. Attorney? 
Mr. Att. Gen. Tow my Lord, we have. : | 
L. H. St. My Lord Warwick, Will you ask him any Queſtions ? 
E. of Warwick. No, my Lord. : 
I. H. St. Then, Mr. Attorney, call your next Witneſs. | 
Mr. Att. Gen. Our next Witneſs is Thomas Goodall, who is a Servant 
at the Bagnio in Long-Acre, as well as this Man that was laſt. 
(He was ſworn.) 
L. H. St. What Queſtions do you ask him, Mr. Attorney! | 
Mr. Att. Gen. My Lord, I defire he would acquaint your Lordſhips, 


q 


what Time it was my Lord of Marwict and Capt. French came to his 


's Houſe ? ; 
— yn was between One and Two of the Clock in the Morning. 


My. Att. Gen. My Lord, I deſire he would acquaint your Lordſhips 
what he ſaw and knows, that paſſed at that Time ? 4 

Goedall. All that I can ſay is, That I did ſee my Lord of JParwick's 
Sword bloody, and it was naked in his Hand, and I did fee a Wound on his 
Hand: Indeed I did not ſee him when he firſt came in, for he had been 
there a pretty while before I ſaw him. 3 

Mr. Att. Gen. Pray, in what Condition was my Lord when you ſaw 


. He had his Sword in one Hand, and it was bloody at the Blade, 
and at the Hilt; but whether it was bloody all over, indeed I did not 
take notice of it, and ſo cannot give an Account, 

Mr. Att. Gen. Pray, what fort of Sword was it ? 

Goodall. Indeed I cannot give an Account what ſort of Sword it was, 
but it was either Stcel or Silver gilt, as I remember ; but I did take notice 
that there was Blood upon the Hilt, that is, upon the Shell. 

Mr. Att. Gen. Was it an open Shell, or a clofe one ? 

Geodall. I think it was a cloſe one. 

Mr. Ait. Gen. Pray, did my Lord of J/arwick give any Order to be 
denied in the Houſe, or for any Concealment there ? 

Goodall. Indeed I did not hear of any Orders given for Concealing of 
any Body there ; but my Lord walk'd up and down very much con- 

erned. 
5 Mr. Att. Gen. Did not Mr. French come in with him? 

Goodall. I do believe he might: But I cannot ſay I ſaw him when he 
came in. 

Mr. Att. Gen. Can you tell, when Mr. James and Mr. Dockwra came 
in? How long was that after my Lord of /Yarwick was there, and Mr. 
French? 

Goodall. To the beſt of my Remembrance and Knowledge, it was half 
an Hour after my Lord of J/arwick and Mr. French came, that Mr. James 
and Mr. Deckwra came: I am ſure it was ſo before I ſaw them in the 
Houſe ; but indeed I cannot ſay directly when they came in, or when they 
went out. 

Mr. Att. Gen. Pray, which Hand of my Lord of JYarwick was it that 
was hurt, the Right or the Left ? 3 

Goodall. Indeed, I cannot poſitively ſay; but I think it was the Right 
Hand. 

Mr. Ait. Gen. You talk of my Lord of J/arwict's Sword; Did you 
take any notice of Mr. French's Sword? 

Goodall. No, indeed; I was buſy about the Affairs of the Houſe ; I 
did ſee my Lord of J/arwick's Sword, but that was by Chance, and it was 
bloody at the Hilt, and upon the Blade; but whether it were all over 
bloody, indeed I cannot tell. 

Mr. Att. Gen. I deſire to aſk him, Whether he can tell who brought 
in Mr. Coote's Sword thither ? 

Geedall. Indeed I cannot. 

L. Ii St. Mr. Attorney-General, Have you any more Queſtions to ask 
him? 

Mr. Ait Gen. No, my Lord, not!]. f N 

L. H. St. My Lord of J/arwick, Will you aſk him any Queſtions ? 

Earl of M arwick. No, my Lord. | 

L. H. St. Mr. Attorney, Who is your next Witneſs ? 

Mr. Att. Gen. My Lord, our next Witneſs is Mrs. A. Goodall, this 
Man's Wife. (Il bo was ſworn.) i 

L. H. St. What Queſtions do you ask this Gentlewoman? 

Mr. Att. Gen. I deſire that ſhe would acquaint your Lordſhips, Whe- 
ther ſhe was at the Bagnio in Long-acre when my Lord of J/arwick and 
Captain French came in ? : 

A. Gecda | was there when my Lord of I/arw:ick came in. 

Mr. Ait. Gen. Was Captain French with him! 

A. Goodall. Yes, Captain French was with him. 

Mr. Att. Gen. About what a-Clock was it that they came there? 

A. Goodall. It was about Two a-Clock, as near as I can remember, 

Mr. Att. Gen. In what Condition were they when they came in, pray: 

A. Goodall, Mr. French was very much wounded. 

Mr. Att. Gen Pray, how was my Lord of JVarwick ? f 

A. Goodall. My Lord had his Sword in his Hand, and it was very 
bloody, both at the Hilt, and upon the Blade. 

Mr. Att. Gen. Did you obſerve any Wound that my Lord had ? 

A. Geodall. I think, to the beſt of my Remembrance, my Lord had his 
Hand wrapped up in a Handkerchief, which was bloody; but I was buſy 
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up and down in the Houſe, and I cannot ſo well tell what Hand it was; 1 
was indeed up and down there while they were there. 

Mr. Att. Gen. Do you know of any Orders that were given by my 
Lord of H/arwick to be concealed while he was there? 

A. Goodall. He did deſire the Door might not be opened to any Body 
that asked for him, and that it might not be ſaid that he was there; and 
when the other two Gentleinen came to the Door, he went to the Door 
himſelf, and when he \.w who they were, he ordered them to be let in. 

Mr. Att. Gen. What was the Occaſion of his going to the Door himſelf ? 

A. Goodall. There was a knocking at the Door, and he had a mind to 
know who it was; and when it did appear it was Mr. James and Mr. 
Dockwra, he himſelf ordered them to be let in. ; 

Mr. Att. Gen. How came the Door to be open to them ? 

A. Goodall. Indeed I think he opened it himſelf. 

Mr. Att. Gen. How long was that after he and Capt. French came in ? 

A. Goodall. It was about half an Hour. 

Mr. Att. Gen, When they firſt came in, what Poſture were they in? 
Had they any Swords in their Hands ? 

A. Goodall. I did not poſitively take notice, whether they had any 
Swords in their Hands, nor what they had when they came in. 

Mr. Att. Gen. What became of them afterwards ? 

A. Goodall. My Lord of Warwick, Mr. James, and Mr. Docltora, 
went away within a little while, and my Lord of //arwick ordered parti- 
cular Care to be taken of Mr. French, as his Friend, and he was put to 
Bed after his Wounds were dreſled ; but I cannot teli what afterwards be- 
* of 4 — ( homag and the other Gentlemen. 

7. Att. Gen. I think you were ſaying, that my Lord 
was Wounded in the MD. which Hand wm it? d e 
. - Goodall. I cannot poſitively ſay, whether it 
ett. 


L. H. St. Will you who are of the King's Counſel, ask this Witneſs 
any further Queſtions ? 

Mr. Att. Gen. No, my Lord, we ſhall ask her no other Queſtions. 

Earl of J/arwick. No, my Lord, nor I. 

Mr. Att. Gen. Then our next Witneſs is Henry Amy, who is a Sur- 
goons and lives at the Bagnio in Long-acre; and he will give your Lord- 

ip an Account what paſſed within his Knowledge at this time within 
his Houſe, and who came thither wounded, and what particular Care was 
ordered to be taken of Mr. French, and by whom, 


was the Right or the 


(Mr. Amy was ſworn.) 


Mr. Att. Gen. I deſire you will give an Account to my Lords what 
happened at your Houſe early in the Learning, the 3oth of October lait ? 

Amy. The ef of Oflober laſt, about Two of the Clock, I was knock'd 
up out of my Bed to attend two Gentlemen, my Lord /Yarwick and Cap- 
tain French, who came then into my Houſe. 

Mr. _ Gen. In what Condition were they ? 

Amy. They were both wounded; Mr. French very muc 
of Warwick in his Hand. l SG op Lood 

Mr. Att. Gen. Did you ſee any Swords? 

Amy. Ves; they had both Swords in their Hands, 
Warwick's Sword was very bloody. 

Mr. Att. Gen. Well, Sir, when they came into your Houſe, what 
Directions was given by my Lord I/arwick ? p 

Amy. He gave Directions, if any Body ſhould ask for him, they ſhould 
ſay he was not there. 

Mr. Att. Gen. Did any Body come and ask for him ? 

Amy. While we were taking care of Mr. French, and dreſſing his 
Wound, there were ſome Perſons came and knocked at the Door, and m 
Lord of HFarwick did order, that nobody ſhould be let in; but he himſelf 
went to the Door, and when he found that it was Mr. Dochwra and Mr 
James, my Lord Warwick ordered that they ſhould be let in. : 

Mr. Att. Gen. Pray tell my Lords what followed after that? 

Amy. After we had dreſſed Mr. French — --- 

Mr. Att. Gen. By the Way, was there any particular Directions, and 
by whom, to take carc of Mr. French ? g 

Amy. Yes, my Lord Warwick deſired me to take care of him as his 
particular Friend. 

Mr. Att. Gen. Well then, after you had dreſſed Mr. French's Wound 
what happencd ? . 

Amy. | dreſſed my Lord I/arwick's Wound. 

Mr. Att. Gen. Pray, whereabouts was my Lord of Nartuich's Wound ? 

Amy. It was near the firſt Joint of his Fore-finger. 

Ar. Att. Gen. Pray, how long did they ſtay there? 

Amy. After Mr. Dockwra and Mr. James came in, and my Lord's 
Hand was dreſſed, they ſtayed a little while, and they Three went awa 

Mr. Att. Gen. What was (aid when they went away ? A 

Amy. My Lord of Warwick deſired to have great care taken of Mr 
French ; and they ſaid, Now let us go away; and they wenkaway, 

Mr. Att. Gen. Pray, what Time did they ſtay in your Houle ? 

Amy When they went away, I think it was about half an Hour after 
they firſt came in. 5 
r. Att. Gen. Did you take notice of no Sword b 
Warwick's !---- Amy. No, not then. wes, We Nr 
Mr Att. Gen. Did you afterwards ? 


Amy. Afterwards in the Morning, Mr. French called for his Sword 
and I looked upon it. , 


Mr. Att. Gen. Pray, in what Condition was his Sword ? Was it bloody? 
Amy. It was without Blood, only a little dirty, 


Mr. Att. Gen. Pray, did you obſerve that they talked of an varrel 
that had been between Captain French and os Lark, when Al e. 


and my Lord of 


in? Amy. No. 
Mr. Att. Gen. Did you ask them any Queſtions about it, the 
the other of them? Amy. No, I di 7 I , one or 


Mr. Att. Gen. Did you licar them ſay, how they came by their W 
Amy. No, I did not. Ps . e by their Wounds? 


Mr. Ait. Gin. Did you hear them talk of any Body being kill #7 
ticularly Mr. Cate ? * being killed, par 


Amy, 
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Amy. I did not know of any body being killed till next _ 3 
775 * Gen. Did you take any notice of James's and Dochura's 
words | 

Amy. Truly, I took no notice of any Swords but my Lord Farwic#'s, 
while my Lord Warwick was there in the Houſe ; but the next Morning; 
Mr. French gave me his Sword, and there was another Sword there, which 
Mr. French told me was Capt. Coote's Sword, 5 

Mr. Ait. Gen. When was that? How long after my Lord of Farwict, 
and James, and Dockwra, were gone away? 

Amy. It was ſome Hours after. | 

_ An. Gen. When did you hear of Mr. Coote's being killed ? 
| killed. 

Mr. Att. Gen. Whom did you hear it from ? 

Amy. From . my Servant. 

Mr. Att. Gen. Did you hear no Diſcourſe between my Lord of War- 
wick, Capt. French, Mr. James, and Mr. Dockwra about it? | 

Amy. No, I did not. ö 

Mr. Ait. Gen. Did they not talk how thoſe Wounds came they had; 
nor did not you aſk who gave them ? | 

Amy. No, I did afk no Queſtion of either of them: And in half an 
Hour after they came in, my Lord of JYarwick and the other two Gen- 
tlemen went away. 

Mr. Att. Gen. When they left French there, What Orders were left 
about him? 

Amy. Only to take care of him, my Lord of Warwick deſired that. 

Mr. Ait. Gen. What Reaſon did my Lord give for that? 

Amy. I heard nothing of Reaſon, only that he was his particular Friend. 

Mr. Att. Gen. Did you hear them talk any Thing, whither they would 
go, when they went away ? | 

Amy. I did hear ſome Talk about going into the 8 

Mr. Ait. Gen. Do you know whither they went, when the 
from your Houſe ? Any. No, indeed I aid no. 

Mr. Att. Gen. My Lord, we have done with him. 

L. H. St. My Lord Warwick, Will your Lordſhip aſk this Witnefs 
any Queſtions ?—E. of Mar. defire to have him aſked, Whether I was | 
not wounded in the Hand. REES 

Amy.. His Hand was very bloody, the Handkerchief that was about it 
was wet with the Blood. 

E. of Mar. I deſire to afk him, When it was that he ſaw Capt. French's 
Sword ?—Amy. It was not before the Morning; it was about Nine a- 
Clock, as I remember, 

M. of Norm. Before this Witneſs goes away, I deſire he may be aſked 
one Queſtion, Whether he can tell the Size of Mr, French's Sword ? 

L. I. St. Here is a noble Lord that deſires to know, If you can tell | 
about Capt. French's Sword, what ſort of Sword it was ? 

Amy. As to the Blade, it was a middle-ſiz'd Sword. 

M. of Norm. Was it a broad Blade or no? 

Amy. No, my Lord, it was not a broad Blade. 

L. H. St. Mr. Atterney, Who is your next Witneſs ? | 

Mr. Ait. Cen. Capt. Loftus Duckinfield. (Who was ſworn.) 

Mr. Att. Gen. This Gentleman will acquaint your Lordſhips what Diſ- 
courſe paſt between theſe Gentlemen the next Day ; Pray, Sir, acquaint my 
Lords what you heard about Mr. Cocte's Death, and when, and where. 

Capt. Duck. Early in the Morning I was told of this Accident. 

Mr. Att. Gen. By whom ? 

Capt. Duck. One of the Company, I cannot tell who, I think they 
were all together then, my Lord of Warwick, Captain James, Captain 
Dockwra, and nobody elſe. 

Mr. Att. Gen. What was their Diſcourſe ? 

Capt. Duck, They ſaid, they believed Captain Coote was killed. 
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Capt. Duck. No, I cannot tell what Time he went away, not directly. 
Mr. Att. Gen. Can you tell of any Agreement amongſt them, whither 
were to go ?—Capt. Duck. No, I cannot. Hy | 
Att. Gen. What Diſcourſe or Concern did you ob paſt be. 
tween them, concerning Captain Coote *—Capt. Duck. My Lord of War. 

. wick ſhewed a great deal of Concern for his F riend Mr. Coote. 
Ar. Att. Gen. Had you any Notice of Mr. Coates Death amongſt you:? 
Capt. Duck. We had Notice before we went away; but I cannot tell 

| whether it was before my Lord of Martic was gone. 

Mr. Att. Gen. Was it after the Diſcourſe of going into the Country, 


or before ? 
Capt. Duck. Indeed, I cannot directly ſay when it was. 
ere for their going into the 


Mr. Ait. Gen, Pray, what Reaſon was 
Country before he was dead ? | 

Capt. Duck. They believed he was dead. 

Mr. Ait. Gen. Cannot you tell the Reaſon why they would go into the 


Capt. Duck. No, indeed, I cannot tell the Reaſon. 

Mr. Att. Gen. Did you obſerve my Lord of Warwict's Sword? Was 
there any Blood upon it ? 

Capt. Duck. I cannot ſay his Sword was bloody at the Point; the 
whole Blade and Shell was bloody, to the beſt of my Remembrance, 

Mr. Att. Gen. What Sort of Sword was it ?—Capt. Duck. It was a 
pretty broad Blade, a hollow Blade, and a hollow open Shell. 

Mr. Att. Gen. Was there any Diſcourſe concerning Captain French ? 

Capt. Duck. Yes, they thought he was very ill wounded, 

Mr. Att. Gen. Was there any, and what Diſcourſe, who ſhould give 
my Lord of Harwick his Wound ?—Capt. Duck. It was ſaid, they be- 
lieved Captain James gave my Lord his Wound. 

Mr. Ait. Gen. Pray, was there any Blood upon Mr. James's Sword, 
or was he wounded ? 

Capt. Duck. I ſaw no Wound upon Capt. James, that I know of. 

L. H. St. Do you believe that my Lord Warwick's Sword was bloodied 
with the Hurt of his own Hand, or any otherwiſe ? 

Capt. Duck. I cannot tell; it was a Cut-ſhell, and the Outſide bloody 
as well as the In. 

T. H. St. My Lord Warwick, Will your Lordſhip aſk this Witneſs 
any 1 ?—E. of War. No, my Lord. 
L. H. St. Mr. Aitorney, if you have any other Witneſſes, pray call them. 


Another Witneſs was produced, that bel;nged to the Ship and Caſtle in Cornhill, 


Mr. Ait. Gen. This Man will give you an Account what paſſed at his 
Houſe at that Time, and between whom ; Pray, will you tell my Lords 
who was at your Houſe the zoth of October laſt, and what paſt there then ? 

Witneſs. My Lord of Warwick, Capt. Fames, and Capt. Dockwra ; and 
when my Lord of Harw:< came in, I thought my Lord was in a very 
great Concern, and called for Pen, Ink, and Paper, and I feared there 
was ſome Quarrel in hand; but they ſaid no, the Quarrel was over, and 
ſays my Lord of J/arwick, I am afraid poor Coote is killed. 

' Ar. Att. Cen. Did you obſerve any Deſire to be private? 
IVitneſs. No, indeed, I cannot tell that. 
Mr. Att. Gen. How long did they continue there ? 
IVitneſs. About ſix a-Clock my Lord of Warwick, and Capt. Famer, 
and Capt. Dockwra, and Capt. Duckinfield went away. 
Mr. Alt. Gen, Can you tell who went with my Lord Warwick ? 
| ' Witneſs. No, indeed, I cannot tell who went with my Lord I/arwick ; 
there came in a Gentleman in black, whom I knew ro be my Lord of 
IWarwick's Steward, and he came and ſpoke ſome Words to my Lord of 
IVar wick, about a Quarter of an Hour after they came in, and then they 
went away, for after that I did not hear any farther Diſcourſe. 
Mr. Att. Gen. What became of the reſt of the Company ? 


| 


| 


Ar. Att. Gen. Did they tell you by whom? 

Capt. Du.4. By Mr. French, every body did ſay he was his Adverfary. 

Mr. Ait. Gen. What Account was given of the Action? Capt. Duck. 
They ſaid it was done in the Dark, and Capt. French was his Adverſary. 

Mr. Ait. Gen. Was there any notice taken of any Duel ? 

Capt. Duck. Yes, there was, between thoſe two, and the other Per- 
ſons on both Sides ; and it was ſaid my Lord of Warwick was Friend to | 
Mr. Coote, and my Lord Mobun. 

Mr. Ait. Gen. Who were on the other Side? 

Capt. Duck, Mr. D:ckwra and Mr. James. 

Mr. Att. Gen Was there any Diſcourſe, who actually fought ? 

Capt. Duck. It was ſaid, that Capt. French fought with Capt. Cozte, as 
they believed, and Mr. James with my Lord of Warwick. 

r. Alt. Gen. Did you ſee my Lord of Murwicl's Sword? 

Capt. Duck. Some T ime of the Day I did; but I cannot tell whether it 
was in the Morning, or no. 

Mr. Att. Gen. In what Condition was it ? Was it bloody or not ? 

Capt. Duck. It was a Steel Sword. 

Mr. Att. Gen. How long did they ſtay with you? 

Capt. Duck. About half an Hour. 

Mr. Att. Gen. Did they come publickly ? 

Capt. Duck. We went away in a Hackney Coach together, 

Mr. Ait. Gen. Pray, what Diſcourſe was there about conſulting to go 
into the Country together ? 

Capt. Duck, That might be diſcourſed, but by whom I cannot tell. 

Mr. Att. Gen. Did my Lord of //arwik talk of going into the Country? 

Capt. Duck. Whether the Company talked of it, or my Lord of Mar- 
wick in particular, and the reſt aſſented to it, I cannot well tell. 

Ar. Att. Gen. Whither did they go? | 

Capt. Duck. I cannot directly tel]. 
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IV itneſs. They went away; I do not know what became of them, nor 
whither they went; ſome of them went in and out of one Room into 
another ſeveral Times, two or three Times, and came out again. 

Mr. Att. Gen. My Lord, we have done with this Witnels. 

L. H. St. My Lord J/arwick, Will you aſk him any Queſtions ? 

E. of ar. No, my Lord. 

L. H. St. Mr. Attorney, who is your next Witneſs? 

Mr. Att. Gen. Mr. Salmon, the Surgeon, who by the Coroner's Order 
(Il bo was ſworn.) 

Ar. Ait. Gen. Pray, Sir, was you ordered by the Coroner to view the 
Body of Mr. Cote ? 

Salm. Ves, I was ordered by the Coroner to inſpect the Body of Capt. 
Cote, and to give the Jury an Account of the Nature of the Wounds, 

Mr. Att. Gen. Pray, upon the View of the Body, what Wounds had he? 

Salm. There was two Wounds; one on the Breaſt near the Collars 
bone, running downwards very Deep. | 

. Ait. Gen. Pray, what Part of the Breaſt was it, and how deep was 
it ! 

Salm. It was on the left Part of the Breaſt near the Collar- bone, and 
it penetrated four or five Inches. 

Mr. Att. Gen. Can you gueſs at what Sort of Sword it was that made 
the Wound ? - Salm. No indeed, Sir, I cannot. 

Ar. Att. Gen. Was it a broad Sword, or a little Sword? 

Salm. The Orifice was about the length of half an Inch, and about the 
depth of five Inches. 

Mr. Ait. Gen. Was that made with a broad Sword, or with a narrow 
Sword ?—Salm, Indeed, I cannot tell. 

Mr. Att. Gen. You ſay he had another Wound; Where was that! 

Salm. That was on his left Side too, near unto the ſhort Ribs, under 


Mr. Att. Gen. What Time of the Day was it? 

Capt. Duck. It was about fix of the Clock. 

Me. Att. Gen. Cannot you tell whither they went? 

Capt. Duck. Capt. James and Capt. Dockwra went to the Ship and Caſtle 
in Cornhill about five a-Clock or ſix, as near as I can remember. 

Mr. Au. Gen. Can you tell what Time my Lord of //arwick went away? 


4 


| 


the laſt Rib; which was about the length of an Inch, and of the depth 
of ſix Inches, and it run through the 1 

Mr. Att. Gen. Did you take one of thoſe Wounds, or both of them to 
be mortal? Salm. I did look upon either of them to be mortal, and to 
be the Occaſion of his Death. 

Mr. Att. Gen. Can you tell, whether they were both made with one 
and the ſame Sword ?. 

Salm. 
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kind one to another; and I never heard one Word of any Unkindneſs be: 


gels Indeed I cannot tell that, whether they were made with one 


* . Gen. Cavnot you tell how they appeared to be? I ſuppoſe you 


pag - I probed them both ; one was quite through the Diaphragma. 

Mr. Att. Gen. What Time was it that you viewed the Body by the Or- 
ger of the Coroner ? | ; : 

Calm. 1 faw the Body at Seven a-Clock on Sunday Night. | 

Mr. Att. Gen. If my Lord of Naruict deſire to aſk him any Queſtions, 
he E 57 Warw. My Lord, I defire to aſk him, whether . of the Wounds 
vere large enough to be made by a Sword run up to the Hilt ? 

Salm. No, my Lord, ſure they were not. 

E. of Nurw. My Lord, I deſire to know of him, whether both theſe 

Vounds were given before or behind ? 

Salm. I can only tell you the Length and Depth by following of the 
Probe ; the one was downwards, and the other upwards. 

Mr. Att. Gen. Do you ſuppoſe both thoſe Wounds were given when 
the Perſon was ſtanding, backward or forward ? : 

alm. Tis impoſſible to tell how they were given, becauſe of the Vari- 
ety of the Poſtutes of the Body in the divers Capacities thereby of re- 

diving the Wounds. | 
Br. Att. Gen. Pray, 22 you tell whether they were given by one and 
he ſame Sword, or no 
5 Salm. indeed 1 cannot tell. 6 

Mr. Att. Gen. Do you know any Thing to the contrary ? 

Calm. I cannot ſay any Thing for it or againſt it. 

E. of r wy Lords, _ w 2 if I apprehend him right, ſays, 
he Wound on his Side was a large Wound. 

Salm. Yes, a very large oY nd, — Lene of about three quarters 
f an Inch at the Orifice, and five or ſix Inches deep. 
4 E. of Kingflon. | deſire he may tell whcther that Wound could be given 
by any other than a broad Sword ? 
54 cannot tell that. | ; 

E. of Rechefter. Indeed, my Lords, I would have him aſked this Que- 
ſtion again; 1 know not whether he can anſwer it or no; but | cannot 
but think it is proper to have ſome Account of this Matter. In all Enqui- 
ries before the Coroner, there is a Judgmeat to be made of the Nature of 
the Wound, L,. ig 2 the Indictments, we 8 
know with what fort © eapon it was made; and it is his Froteihon, 
as a Surgeon, to know ſuch Matters. 

L. H. St. Mr. Salmon, you hear what is required of you by my noble 
Lords, and the Obſervation which is made. You are the Surgeon ſent 
for by the Coroner on purpoſe to inſpect this Body; and when you did fo, 
it was ar ar upon yo CO and give I - iy Wr 
what ſort of Inſtrument the Wound was given, as the Length an ept 
of the Wound, that the Jury might conſider upon all the Circumſtances 
of the Occaſion, and Manner of the Party's Death: And my Lords 
would know, whether by the Orifices of the Wounds, when you inſpected 
them, you can make a Jolament, it they were made by ſeveral Swords, 
or the ſame Sword? 

Salm. I cannot ſay that I ſaw any Difference between the Orifices, as 
to the Nature of the Inſtrument they were given with, nor whether they 
were made by one and the ſame Sword or no; only the one Orifice was 
Digger than the other ; that cf the Side was bigger than that at the Col- 
lar- bone. 

L. H. St. Then ſo far we have Light (if T apprehend you rightly), the 
Orifice of the upper Wound was not near ſo wide as that of the lower; 
* * _ 8 much, in one of 2 1 
whether the Wounds were given with the ſame fort of Sword, when there 
was ſuch a Difference in the Orifices. ; 

Salm. That below was a deeper Wound; and there was a conſiderable 
Difference between the Largeneſs of one and the other, 

Lord Audley. My Lords, I defire he may tell your Loriſhips how far 
backward the Wound in the Side lay. 

Salm. It was directly on the left Side, immediately under the two laſt 
Ribs, and paſt through the Diaphragma. 

M. of Nermanby. Pray, my Lords, let him point with his Finger 
whercabouts it was. 

£ II. St. My Lords would have you ſhew them with your Finger, 
Whereabours it was. (ITLYhich he did.) 

E. of J/arw. It is a very material (Q1eſtion for me, that he ſhould an- 
{rs whether he did believe that one and the ſame Sword might not give 

oth Wounds, 

Salm. I cannot ſay any Thing of it one Way or other; but one Wound 
went much further than the other, becauſe it was in a fleſhy Part; and in 
ſuch a Caſe, the further the Sword goes in, it makes the Wound larger. 

Mr. Att. Gen. Then our next Witneſs is Stephen Turner, who was Mr. 
Coote's Man; and he will give you an Account what Sword his Maſter 
had, and where he found it. 

: [ He was fworn, a Sword was ſhewn him.] | 
Turner. This was my Maſter's Sword, Mr. Coates; and I never ſaw 
it aſter he went out in the Morning, till I ſaw it in the Hands of the Con- 
ſable, and afterwards before the Coroner. 

Mr. Att. Gen. What Time did you hear of your Maſtcr's Death ? 

: TG It was about Nine a-Clock next Morning that I heard he was 
Leng, 

Mr. Ait. Gen. Where was your Maſter's Body:? 

Turner. It was in St. Martin's-lane. 

Earl of Tankerville, I would deſire he might be asked one Queſtion, 
Whether his Maſter uſed his Left Hand or his Right? 

Turner. 1 do believe he was a right-handed Man. I did never ſce him 
2 : It was on the Sunday Morning that I went to the Round-houfe, 
wacre I found my Maſter dead. 

E. of Mart. I deſire he may be asked, Whether he has not obſerved a 
particular Kindneſs and Friendſhip between his Maſter and me? | 

Turner, Yes, my Lord; I have ſeveral times waited upon my Maſter, 
*4:n my Lord and he was together, and they were always very Civil and 
ot, V. 
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tweeti them. | | 
E. of Narto. Whether he knows of any Quarrel that was between us? 


'» Turner. No, I never did. 


E. of Werw. I defite he may be asked, Whether he did not uſe to lic at 
my Lodgings ſometimes ? | | 

L. II. St. You hear my Lord's Queltion : What ſay you ? Did yout 
Maſter uſe to lie at my Lord of /arwict's Lodgings at any Time? 

Turner. Ves; very often. | 

Mr. Att. Gen. Pray call Pomfret again, and let him ſee the Sword. 

[Then he came in, and two Stoords wire ſhewn hin.) 

Mr. Att. Gen. I dclire he may acquaint your Lordſhips what he knows 
of thoſe two Swords. 

Pomfret. Theſe two Swords were brought in by ſome of the Company 
that came to my Maſter's Houfe ; and when they were ſhewn to Captain 
French in the Morning, he owned this to be his, and the other to be Mr: 
Coote s; and he defired that Notice might be taken, that his Sword was 
= but not bloody; and there was ſome Blood upon the other. 

Jr. Att. Gen. Who brought in Mr. Coote's Sword! 


S 


Pomfret. Indeed I cannot tell. 

Ar. Att. Gen. Then our lait Piece of Evidence, my Lord, will be that 
of Mr. JWWhite the Coroner. (ho was ſwor...) 

L. H. St. What do you ask him, Mr. Attorney? g 

Mr. Att. Gen. From whom had he theſe Swords ? 

k [ The Swords were ſheton him.] 
bite. May it pleate your Grace, theſe Swords were delivered to me by 
the Conſtable, 

Mr. Att. Gen. My Lords, I defire he may be asked, Whether, upon his 
View of the Body, he looked upon the Wounds ; and, Whether he did 
apprehend they were given by one and the ſame Sword, 

l bite. May it pleaſe your Grace, when I had ſworn my Inqueſt, I ſeat 
for the Surgeon that was here before, and gave him oder to probe the 
Wounds, that the Jury might know the Nature of them, in order to the 
drawing up the Inquiſition ; and I did cxprefly ask him, Whether he found 
any ſuch Diſtinction between them, that they were given by one and the 
ſame Weapon, or different Weapons : He ſaid, as he fays now, That he 
could not tell, whether the Wounds were given by two Swords, or by 
one; but he did apprehend there was a great Difference between them, 
and ſo did 1; but generally the Orifice of a Wound does cloſe up when 
the Body is cold: One of the Wounds were nearer the Left Side than the 
other; to the belt of my Remembrance, it was almoſt behind him. | 

Ar. Att. Gen. We have done with our Evidence, until we hear what 
my Lord of I/arwick ſays to it. 

L. II. St. My Lord of I/arwick, will you ask this Witneſs any Ques 
ſtions ? 

E. of TParw. No, my Lord. 

L. II. St. Make Proclamation for Silence. 

Clerk of the Crctun. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O yes, O yes, O yes! His Grace, my Lord High Stew- 
ard of Eng/and, does ſtrictly charge and command all manner of Perſons 
here preſent to keep Silence, upon Pain of Impriſonment. 

L. I. St. My Lord of //arwick, the King's Counſel have made an End 
of giving Evidence for the King; now is the proper Time for you to 
enter upon your Deſence. 

E. of Mur. May it pleaſe your Grace, and you my noble Lords, my 
Peers, | 

I ſtand here before your Lordſhips, accuſed of the Murder of Mr. Coote, 
of which I am ſo innocent, that I came and voluntarily ſurrender'd myſelf 
fo ſoon as | heard your Lordſhips might be at leiſure to try me; and had 
ſooner done it, but that the King was not then here, nor your Lordſhips 
ſitting, and had no mind to undergo a long Confincment ; and now I think 
I might well ſubmit it to your Lordſhips Judament, even on the Evidence 
that has been offered againſt me, whether there hath been any Thing 
proved of Malice prop*nf, or my being any Actor therein, ſo as to ad- 
judge me guilty. And | think I may with humble Submifſion to your 
Lordſhips ſay, that my Innocence appeareth even from ſeveral of the Wit- 
neſſes who have been examined againſt me, which I will not trouble your 
Lordſhips to repeat, but ſubmit o your Memory and Obſervation. 

But, my Lords, the Safety of my Life does not ſo much concern me 
in this Caje, as the Vindication of my Honour and Reputation from the 
falſe RefleStions to which the Proſecutor has endeavoured to expoſe me; 
and 1 ſhall therefore beg your Lordſhips Patience to give a fair and full 
Account of this Matter: In which the Duty I owe to your Lordſhips, 
and to Juſfice in general, and the Right I owe to my own Cauſe in parti- 
culer, do {0 oblige me, that | will not in the leatt prevaricate, neither 
will I conceal or deny any Thing that is true. 

My Lords, I muir confeſs I wis there when this unfortunate Accident 
happen'd, which muſt be a great Mizfortune in any Caſe, but was more 
ſo to me in this, becauſe Mr. Cote was my particular Friend; and I did 
all I could to hinder it, as your Lordſhips may obſerve by the whole Pro- 
ceedings. 

It was on the Saturday Night when my Lord Maohun and T, and ſeveral 
other Gentlemen, met at Lo-#et's, where the ſame Company uſed often to 
meet; and in fome T'ime after ſeveral cf us had been thete, Mr. Corte came 
unexpectedly, and for ſome time he and we were very friendly, and in good 
Humour, as we uſcd to be with cach other: But then there happen'd ſome 
reflecting Expreſſions from Mr. Cote to Mr. French, who thereupon called 
for the Reckoning; and it being paid, we left the upper Room, and 1 
propofed to fend three lzottles of Wine to my own Lodging, and to carr 
him thither toprevent the Quarrel. But while the Company ſtopp'd to cal 
for a Glaſs of Ale at the Bar below, Mr. Csote (whoſe unfortunate Hu- 
mour was ſometimes to be quarrelſome) did again provoke Mr. French to 
ſuch Degree, that they there drew their Swords ; but we then prevented 
them of doing any Miſchief: then Mr. Coote (till inhiting to quarrel] fur- 
ther with Mr. French, my Lord 74:han and J propoſed to ſend for the 
Guards to prevent them : But they had got Chairs to go towards Leiceſter - 


| Fields ; and my Lord /74hun and I, as Friends to Mr. Coote, and intend- 


ing 2 vent any Hurt to him, did follow him in two other Chaira; and 
a» 
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as he was going up St. Martin's-lane, ſtopp'd him, and I extremely there 
preſſed him to return and be Friends with Mc. French, or at leaſt defer it, for 


that the Night was very dark and wet; and while we were ſo perſuading of 
bim, Mr. French in one Chair, and Mr. Fames and Mr. Dockwra in two other 
Chairs paſt by us, (which we gueſs'd ty be them) on which Mr. Coote made 
his Chairmen take him upagain, and becauſe the Chairmen would not follow 
Mr. French Eſter, threaten'd to prick him behind; and when we were gone 
to Green-/reet, and got out of our Chairs, Mr. Coote offered half a Guinea 
to be chang'd to pay for all our three Chairs, but they not having Change, 
he deſired Lord Mobun to pay the three Shillings, which he did. And in 
a few Minutes after, Mr, — and Mr. French engaged in the Fields, 
Whither I went for the Aſſiſtance and in Defence of Mr. Coote, and re- 
ceived a very ill wound in my right hand; and there this fatal Accident 


befel Mr. Cote from Mr. French, whom Mr. Cote had dangerouſly wound- 


ed, and I muſt account jt a great Unhappineſs to us all who were there : 
But ſo far was I from encouraging of it, that I will prove to your Lord- 


ſhips that!] did my utmoſt Endeavours to prevent it; ſo far from any De- 


ſign upon him, that I expoſed my own Life to ſave his; fo far from 
propenſe Malice, that I will by many Witneſſes of good Quality and 
Credit, prove to your Lordſhips a conſtant, good and uninterrupted Friend- 
ſhip, from the firſt of our Acquaintance to the Time of his Neath ; which 
will appear by many Inſtances of my frequent Company and Correſpond- 
ence with him, often lending him Money, and paying his Reckonings; and 


about two Months before his Death lent him an hundred Guineas towards 


buying him an Enſign's Place in the Guards, and often, and even two 


Nights before this, he lodged with me, and that very Night I paid his 
Reckoning. 

And when I have proved theſe Things, and anſwered what has been 
ſaid about the Sword, and what other Objections they have made, I doubt 


not but that I ſhall be acquitted to the entire Satisfaction of your Lord- 


ſhips, and all the World that hear it. 
© Before I go upon my Evidence, I will crave leave further to obſerve to 
your Lordſhips, that at the O Bailey, when I was abſent, Mr. French, 


James, and Dockwra, have been all tried on the ſame Indictment now be- 


fore your Lordſhips; and it was then opened and attempted, as now it is, 


to prove it upon mealſo; and by moſt of them the ſame Witneſſes who 


have now appear d; and they were thereupon convicted only of Manſlaughter, 
which could not have been, if I had been guilty of Murder. And on that 
Trial it plainly appeared that Mr. French was the Perſon with whom he 


quarrelled, and who killed him. And now I will call my Witneſles. 


L. H. St. Will your Lordſhip pleaſe to go on to call your Witneſſes, 


for the Proof of what you have ſaid ; that is the Method, and then you are 


to make ſuch Obſervations as you pleaſe. 

E. of Mar. My firſt Witnels is Captain Edmund Keeting, who was with 
me at Locket's, but went away before Captain Cote or any of them came; 
and he will tell you I was with him a while. 


[Then Captain Keeting flood up.] 
L. II. Sr. Captain Keeting, you are not upon your Oath, becauſe the 


Law will not allow it. In Caſes of this Nature the Witneſſes for the Pri- 


ſoner are not to be upon Oath ; but you are to conſider that you ſpeak in 


God's Preſence, who does require the Truth ſhould be teſtified in all Cauſes 


om Courts of Judicature ; and their Lordſhips do expect, that in what 
vidence you give here, you ſhould ſpeak with the ſame Regard to I ruth 
as if you were upon Oath; you hear to what it is my Lord of Warwick 
deſu es to have you examined, what ſay you to it? 

Captain Keeting. My Lord, I will tell your Lordſhip all the Matter I 
know of it. I met with my Lord of J/arwick that Evening at Tom's Cof- 
fee-Houſe, and we continued there till about Eight at Night; I went away 
to ſee for a Gentleman that owed me Money, and afterwards I went to 
Locket's; and while J was there, the Drawer came up and told me, my 


Lord of IYarwick deſired to ſpeak with me; and when he came up into the 


Room, he ſaid he was to mect with my Lord Mohun there, and Captain 
Coote, and he aſked me if I knew where Captain French and age. Frome 
were; I told him 1 dined with Capt. Coate at Shuttleworth's; and in a 


while after Capt. Czote came in, and about an Hour and an half, I think, 


J continued there, and Capt. French came in; Captain Dockwra and we 


drank together for an Hour and an half, and they admired, about ten 


a- Clock, that my Lord Mobun was not come; and I payed my Reckoning, 
not being very well, and away I went home; Mr. James came in jult 
before I went away ; but there was no Quarrelling, nor any Thing like it 
before I went away. 


E. of Var. My Lord, I deſire he may be aſked, Whether we did not 


uſually meet there as Friends, eſpecially Capt. Coote and I ? 


Capt. Kceting. Captain Cote aud my Lord of I/arwick uſed to be almoſt 
every Day together at that Place, 

E. of ar. Pray, did he ever know or obſerve any Difference or Quar- 
rel between Captain Coste and me? 

Capt. Kecting. No, my Lord, I never ſaw any Thing but the greateſt 
Friendſhip between my Lord of //Yarwick and Captain Cozte that could 
be; I was with them, and taw them together almoſt every Day. 

L. H. St. Have you any Thing further to examine this Witneſs to ? 

E. of I ur. No, my Lord, I have no other Queſtion to atk him. 

L. H. St. Who is your next Witnels, my Lord ? 

E. of Var. My Lord, I ſuppoſe I ſhall not need to trouble you to ex- 
amine the Chairmen over again; your Lordſhips have heard what they 
can ſay: Idcetie Colonel Stanhope may be called, 


[17h it ſeems ſtood by the Chair of State, and it was ſome while before he could 
get round to come to the Place where the Iitneſſes were to land. | 


L. H. St. While this Witneſs gets round, if your Lordſhip has any 
other Witneſs ready to ſtand up, pray let him be called. 

E. of Har. To prove the Nindueſs between Captain Cazte and me, I 
deſire Colonel Bliſſet may be called. 


[DD feed up.] 
L. H. St. What is it your Lordſhip aſks this Witneſs, or calls him to! 


164 The Trial of Edward E. of Warwick, 


II W. III. (164 
E. of War, To teſtify what he knows of any Kindneſs gr Unki 
a. 188 Cote bad me ; whether he 2 not ber as P 

pany | 8 

L. H. St. Have you been often in Company with my Lord of urn; 
e B Ye, my Lan, 1 5 

Col. Bliſet. Yes, my Lord, I was very well acquainted with 
th-m for a FF eden wort paſt before Ds Lo = I n 
in their Company, and Ways obſerved that there was a great 2 
Friendſhip and Kindneſs between them. | 3 
E. of Har. My Lord, I deſire he may tell any particular Inſtance ta 
he knows or can remember. 

Col. Bliſſet. I remember when Captain Cozte had his Commiſſion in the 
Regiment of Guards, he was complaining of the Streightneſs of his Ci 
cumſtances ; he was to pay for his Commiiſion 400 Guineas, and laid l. 
had but 300 for to pay for it; and my Lord of Martoict did then ſay; 
him, Do not trouble yourſelf about that, or let not that diſturb you fs 
PII take care you ſhall have 100 Guineas, and he ſaid he would give O, 
* = his Steward to pay him ſo much; and I was told afterwards that l. 

id ſo. ; 

E. of War. I deſire he may tell, if he knows of any othe icu! 
Inſtances of my Friendſhip 0 Mer. Coote ? * n 

Col. Bliſer. Once when he was arreſted by his Taylor for 13“. m 
LO. * him five Guineas, and uſed very frequently to pay his Keckon. 
ing for him. 

. of War. I deſire he may tell, if he knows any Thing elſe ; and wi. 
ther he has not lain at my Lodgings, and particularly but ſome (mall T 1 
before this Accident happened, p a 

Col. Bliffet. About ten Days before this unhappy Accident happenet 
I was at my Lord of //arwict's Lodgings, and when I came there 1 founi 
Captain Cote there a-dreſſing himſelf; and I aſk'd him how that came 10 
paſs, and they told me they had been up late together, and that he hal 
ſent home for his Man to dreſs himſelf there; upon which 1 did obſerve 
that they had been a rambling together over Night; and there was a ver 
great Familiarity between them. | 7 

E. of Mar. Did you obſerve any Quarrel between us? 

Col. Bliffet. No, none at all; I never knew of any Quarrel betwceq 
my Lord of Warwick and Captain Cote, but I obſerved there was a parti- 
cular Kindneſs between them; and a great deal of Friendſhip I know m 
Lord of Warwick ſhewed to him, in paying of Reckonings for him, an! 
lending him Mon: y when he wanted. | x 

E. of //ar. My Lord, I defire he may be aſked, Whether he does na 
know that Captain Coote was ſtraitened for Money? 

Col. Bliffet. I did hear Captain Corte ſay, That he had not received an 
Thing from his Father for thirteen Months, and his Father was — 
wy him, and 288 ſend him any Supply, becauſe he would Ty 
conſent to cut off the Entail, and ſettle two or three hundred 
a Whore he had. i ann 

Mr. Att. Gen. Pray, Sir, will you conſider with yourſelf, and though 
you are not upon your Oath, anſwer the Queſtions truly, for you are 
obliged to ſpeak the Truth, though you are not ſworn, whenever you come 
to give your Teſtimony in a Court of Judicature ; Pray, acquaint my 
noble Lords here, Whether you did never hear my Lord J/arwick complain 
of Capt. Cote? . | 

Col. Bliſſet. No, I never did hear him complain of him. 

Mr. Att. Gen. Did you never hear the leaſt Word of any Quarrel be- 
tween them? 1 

Col. Bliſſet. No, indeed, I did never hear of any Quarrel bet ' 

Mr. Att. Gen. Did you never hear of any Unger at 7 as * 

Col. Blifet. No, indeed, my Lord, not I: I never ſo much as heard of 
the leaſt Unkindneſs whatſo-ver. | 

L. H. St. Well then, my Lord, who do ycu call next ? 

E. of War. Now Colonel Stanbape is here, I defire he may be aſked the 
ſame Queſtion, Whether he does not know the particular Friendſhip that 
was between Captain Coste and me, and what Inftances he can give of it! 

L. H. St. You are to conſider, Sir, though you are not upon your Oath, 
you are in a great Court, and under no leſs ſtrict Obligation to teſtify the 
Truth, and nothing but the Truth: You hear what my noble Lord aſks 

ou. 

Col. Stanhope. My Lord, I have known my Lord of Warwick and Cap- 
tain Cote for about a Twelvemonth, and I did perceive that they did 
always profeſs 4 great Kindnefs for one another. 

E. of Har. I dctice to know of him, Whether he obſerved any particu- 
lar Friendſhip between Capt. Cote and me, much about the Time of this 
Buſineſs ? 

Col. Stanhope. About eight or ten Days before this unhappy Accident, 
[ went to wait upon my Lord of JVarwick twice at his Lodgings : Oncel 
found Captain Cote there, one of them was in Bed, and the other was dreſ- 
ſing of himſelf; I thought they were very good Friends that were ſo fi- 
miliar, and I had good Reaſon to think fo, becauſe of that Familiarity: 
Both the 'Times that I was there, when I found them together, was within 
eight Days before the Accident happened. 

E. of Jar. The next Witneſs I ſhall call will be Mr. Diſaey. 

Mr. Att. Gen. But before Colonel Stanhope goes, I deſire to aſk him this 
Queſtion, Whether he did never hear or know of any Unkindneſs between 
my Lord of Maric and Capt. Coote ? 

Col. Stanhope. No, indeed 1 did not ; I always thought them to be ver) 
good Friends, 

L. H. St. Will your Lordſhip go on to your next Witneſs ? 

E. of II ur. Yes, my Lord, there he is, Mr. Diſney ; 1 deſire he may be 
aſked what he knows of any Expreſſions of Kindneſs and Friendſhip be- 
tween me and Capt. Coote. 

Mr. D:ſney. About the Time that Captain Cozte was to have his Com- 
miſſion in the Guards, my Lord of I/arwick received a Letter from him, 
wherein he deſired him to lend him the 100 Guineas, according to his Offer, 
for he had but 300 by him; and he ſaid his Father was unkind to him, and 
he could have no Money from him, and he would be honeſt to him, and 
pay it again as ſoon as he could; my Lord ſent for his Steward, and o- 
dered him to provide 100 Guineas for Captain Crate while I was there; 
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- 3 an the Times that ever I ſa th m together, which was very frequent- 
| and —— was * greateſt Kindneſs between then that could be; and ſe- 


Veral Times I have ſeen my Lord of i, arwict pay Captain Coote's 
Reckoning for him, and lent him Money when he wanted "Gram 

Mr. Att. Gen. | deſire to aſk you, Sir, this Queſtion, though you are 

not upon Oath, yet you are obliged to ſpeak the Truth in a, Court of 

uſtice as much as if you were upon Oath : Nid you not know or hear any 

1 hing of a Miſunderſtanding or Quarrel abour the Time that this Buſineſs 
n'd ? ; | 

* Ir. Diſney. No, indeed: I was with them together but the Day before, 

and frequently, and I heard nothing of any Unkindneſs between them in my 

Life, nor never knew of any Quarrel between them, or any Reaſon for it. 

L. H. St. My Lord, who is it you call next?, 

Earl of Warwick. Colonel Mhiteman. (Who flood up.) 

L. H. St. What do vou call this Gentleman for? | 

Earl of Warwick. It is to the ſame Effect, to acquaint your Lordſhips 
with what he knows of the Converſation between Captain Coote and me. 

Col. Whiteman.” My Lord, I know my Lord of Warwick and Captain 
Coote were conſtant Companions together; they dined RR almoſt every 
Day for half a Year's Time almolt ; and as to this Lime, when this 
Bufineſs had happened, I went to my Lord of /Farwick, being ſent for by 
him, and found him at a private Lodging, where he expreſſed a great deal 
of Concern for the Death of his dear Friend Mr. Coote; and he ſhewed me 
the Wound he had received in his Hand, and he deſired he might be pri- 
vate; and he told me he believed People would make worſe of it than it 
was, becauſe he did not appear ; but he did but intend to keep himſelf outof 
the Way till he could be tried; and I took what Care | could to get him 
a Convenience to go to France. f 

Mr. Ait. Gen. . What Reaſon did he give for his going away? 

Col. hiteman. The King being at that Time out of England, and ſo the 
Parliament not Sitting, he ſaid he did not love Conſinement, and had ra- 
ther be in France till the Parliament ſhould meet, and he might have a fair 
Trial, which he thought he ſhould beſt have in this Houſe. 

Mr. Att. Gen. But pray, Sir, conſider, You are bound to tell Truth, 
and the whole Truth, in ſuch a Caſe as this: Are you fure there was no 
Und indneſs or Quarrel between my Lord /Farwick and Captain Coste 
avout this Time ? 

Col. I/biteman. No; I never knew of any Quarrel or Unkindneſs be- 
tween them in all my Life. 

L. H. St. My Lord, Have you any more Witneſſes ? 

Earl of //arwick. I have a great many Witneſſes more to the ſame Pur- 
poſe, but I think I need not trouble your Lordſhip with them; only 1 
would call a Perſon that has been mentioned, that is my Steward, 

L. H. St. What is his Name:? 

Earl of Warwick. Edmund Raymund. (I bo ſtood up.) 

L. H. St. What Queſtions do you ask him? N 

Earl of J/arwick. I deſire he may tell what he knows of any Friendſhip 
between Captain Coote and me, wx what particular Inſtances he can give 
of it. 

Raymund. My Lord, I know that my Lord ſent for me, and ſaid Capt. 
Corte had Occaſion for 100 Guineas to pay for a Commiſſion in the Guards, 
which he had not Money to make up; and I know that they were conſtant 
Companions every Day, did eat together, and often did lie together, and 
I did provide the 1.0 Guineas for him; and [ always did obſerve that there 
was a very great Friendſhip between them. 

Earl of JYarwick. My Lord, the next Witneſs I ſhall call will be Mr. 
French, who, I hope, having been tried, and had his Clergy allowed him, 
will be a good Witneſs; | ſhould be ſorry to interpoſe any thing that 
would be a Hindrance to your Lordſhips giving Judgment in this Caſe 
preſently ; he is able to give your Lordſhips an Account of the whole 
Matter; and though I hope I have no need of calling him as a Witneſs, 
yet I humbly offer it to your Lordſhips. 

L. H St. What ſay the Counſel on the other Side? 

Earl of J/arwick. My Lord, I do not inſiſt upon it; I think I have no 
need of it. 

L. H. St. Your Lordſhip muſt judge for yourſelf, how far it is for your 
Advantage to deſire that this Matter ſhould be debated. 

Earl of Maric. I do not defire to take up your Lordſhip's Time, 
though I am very well adviſed, that he is a good Witneſs in Law. 

Earl of Roch. I apprehended it the Duty of the King's Counſel to make 
Objection againſt any Witneſs that ſhould be produced by the Priſoner ; 
I am loth to give your Lordſhips any unneceſſary Trovble, yet 1 own, 
t1at I am not ſatisfied that a Witneſs ſhould be offered and rejected, 
though the Objection be not made and argued, by my Lord the Priſoner 
at the Bar : If a Witneſs be offered, and they think they have an Ob- 
jection againſt him, if they do inſiſt upon it, it will occaſion a Debate, 
and then we muſt adjourn into the Houſe of Lords. 

L. H. St. It is not inſiſted upon by my Lord, as I apprehend. My 
Lord of Mariet, Have you any other Witneſs you would have called ? 

Earl of JYarwick. I deſire to aſk Mrs. Amy a Queſtion or two. 


| ( Then fhe flood up.) 

L. H. St. What does your Lordſhip atk her? | 

Earl of Warwick. What ſhe remembers paſſed at her Houſe about my 
Sword, or any Thing. 

Mrs. Amy. My Lord, when I came into the Room where my Lord of 
IVarwick and Captain French were, in our Houſe, I ſtood by Capt. French 
while his Wounds was dreſſing, and I ſaw my Lord of JYarwickt's Sword, 
and looked upon it, and the Hilt and all the Shell was full of Blood, and 
i: ran down to the Bottom of the Sword Blade. 

Earl of /Varwick. I deſire ſhe may be aſked, how ſoon that was after my 
coming in ? | 
Mrs. Amy. Tt was a Quarter of an Hour after my Lord came in. 

Earl of Marwict. I deſire ſhe may ſpeak what Sort of Sword it was at 
the Hilt, whether it were open or cloſe ? 


Mrs. Amy. Indeed, I cannot ſay ; but the Hilt was full of Blood, the 


Shall of it, and it ran down to the Bottom of the Blade. 


L. H. St. Has your Lordſhip done! 
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Earl of JVarwick. My Lord, I will only take notice, that the three 


Gentlemen that were on the other Side were tried at the O/d- Bailey, and 


found e of Manſlaughter; but now being on his Side, and not 
having any Malice to him, but always a great deal of Friendſhip, I ſub- 
mit it to your Lordſhips, whether 1 can be thought any Ways guilty of 
his Death; and 1 humbly hops, your Lordſhips will hear my Counſel, if 
you make any doubt of that. 

L. H. St. What is it your Lordſhip would have Counſel heard to? 

Earl of Murwict. To this Caſe, my Lord, Whether there being ſix Per- 
ſons, Three of a Side, one is killed, and I being engaged on the Side of 
him that was killed, the three on the other Side have been tried for the 
Death of that Man; whether I, who was of his Side, be equally guilty 
with them who were on the other Side, eſpecially, I engaging particularly 
with another of the three, that were of the other Side : That Queſtion 1 
deſire my Counſel may argue, whether I be equally guilty with them that 
were on the other Side, and who, notwithſtanding Death happened in the 
Caſe, yet were found guilty only of Manſlaughter ? 

L. Godolphin. My A it has been moved by my noble Lord at the 
Bar, that his Couniel ſhould be heard about Mr. French's being Witneſs, 
whether he ſhould be a Witneſs or no; I think it would be much for the 
clearing of the Fact one Way or other, if the Evidence of that Witnefs 
could be he.rd ; but whether he can be heard, or not, according to Law, 
is a Queſtion that muſt be debated amongſt your Lordſhips, after your 
Lordſhips have heard the Counſel on both Sides, and perhaps the Opinion 
of the Judges upon their Arguments; and therefore I think we mutt ad- 
journ, to conſider whether this Matter ſhall be argued or no. 

L. H. St. What ſay you to this Matter, Mr. Attorney ? 

Mr. Att. Gen. My. Lords, I ſhould agree with the Motion that is 
made, if there were any "Thing infiſted upon by the Priſoner at the Bar, 
that would bear a Queſtion or Argument; but my Lord of /Yarwick him- 
ſelf has waved the Objection, and fo I think there is no need for any Ar- 

ument on our Side, 

L. Godolphin. I would agree with the Motion that was made for adjourn- 
ing, in order to debate; but I detire to be thus underſtood, if he thinks it 
for his Advantage, that this Witneſs ſhould be heard for him, which he 
knows beſt, whether it be or be not; then I do ſuppoſe your Lordſhips 
will adjourn, to conſider of it in your own Houſe amongſt yourſelves; it 
will not be proper to enter into the Debate here, nor there neither, ill 
you know what Objection the Counſel for the King make againſt this 
Man's being an Evidence; and therefore we would know, it is fit to be 
known, whether my Lord's waving, or not inſiſting upon this Man's 
Teſtimony, be free and voluntary, and abſolute ; or whether it be only in 
ns ne 1 ea 2000S Roy put the Houſe to for the Debate, 

„H. St. y Lord FYarwick, ſome of my noble Lords ob 

have deſired Mr. French ſhould be examined, 1 that your . 
be heard to that Point, whether he be by law a Witneſs, or not? Several 
of my Lords think it reaſonable, Counſel ſhould be heard, Whether he 
be a Witneſs or not ; or at leaſt, that that Queſtion ſhould be conſidered 
amongſt themſelves, if inſiſted upon; therefore your Lordſhip is to declare 
whether you do inſiſt upon it, or detire to wave it. | g 
Earl of Yar. | wholly ſubmit myſelf to your Lordſhips; but as I am 
adviſed by my Counſel, I hope he is a good Witneſs, and I deſire my 
Counſel may be heard to that Point. 

Mr. Ait. Gen. My Lords, in Truth I acknowledge, according to the 
Method of Law, the Objection ought to come of our Side; for I think we 
have very good Reaſon to oppoſe that Gentleman's being a Witneſs in this 
Caſe, even upon that Objection which my Lord has made himſelf, upon 
the Conſideration, that he has been found guilty of Manſlaughter for the 
Death of this very Perſon. It is true, upon his Prayer, Clergy was al- 
low'd him, but the burning of the Hand was reſpited, and he was not 
burnt in the Hand, and he is not pardoned ; and how far can he be a 
Witnels in this Caſe, is the Objection: If a Man convicted of Felony 
that is within Clergy, prays his Clergy, and it is allowed him, but he is 
8 burned in the re pardoned, we apprehend he is no Witneſs : 
and that is the jection we make againſt his Jeſtimon c 
Lordſhips. FOES : 5 

L. H. St. My Lord of Warwick, you hear what is ſaid by wa - 
jection againſt this Man's being a Wiineſs. What ſay you - it 1 MY 

Earl of J/arwick. For Matter of Law, my Lords, 1 am not capable of 
ſpeaking to it, but I defire my Counſel may. 

L. H. St. That which Mr. Attorney propoſes by way of Obie&ion ; 
Matter of Fact, and the Matter of * * not * 8 till the gn © 
tled, which muſt fall within your Lordſhip's own Knowledge, who pro- 
duce him as a Witneſs, and therefore you muſt anſwer to that Pag yourſelf, 

Earl of /Yarwick. I deſire to know of your Lordſhips, if a Man be con- 
victed of Felony that is within Clergy, and prays his Clergy, and it is 
allowed him, but the burning of the Hand is reſpited, and there is a War- 
rant for his Pardon; whether he cannot be a good Witneſs : That his 
Clergy was allowed, and the burning of the Hand reſpited, I have the Re- 
cord here to ſhew. 

L. H. St. My Lords, my noble Lord at the Bar inſiſting upon a 
Warrant for a Pardon, I muſt acquaint you with ſomething that happened 
during your Lordſhips ſitting here this * ſince I came hither a Privy- 
Seal was delivered to me, in order to paſs a Pardon for the burnin» in the 
Hand of Mr. French, for the Manſlaughter for which he was convicted at 
the Cld-Bailey ; fo tar I can acquaint your I,ordſhips as to Matter of Fact. 

Earl of J/arwick. My Lord, I am adviſed by my Counſel, that he is a 
A e We. a when or without burning in the Hand. 

„n. at ſay you, Mr. Attorney, to the l As 
deiſtand what the Fact culy is. wh l 

Mr. Att. Gen. Yes, my Lord; and I do apprehend, with Submiſſion 
to your Lordſhip's Judgment, That a Man convicted of F elony, tho” he 
prays his Clergy, and has it allowed him, but is not burnt in the Hand 
nor has any Pardon, can be no Witneſs. : 

L. H. St. That is the Caſe upon which you are to form your Ob- 


jections: Here is a Man produced as a Witneſs, who has been convicted of 


Felony within the Benefit of Clergy, has craved his Cler has had i 
allowed, but has not beea burnt in the Hand, nor par rad, as had it 
Mr. 
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atter of Fact fo ſtated, I make this Objection, That he is uo 


| Mr. At. Cen. Then, 15 Lords, with humble 8 —1 g 
it 


in point of Law : He has been convicted, in one Reſpect, for the very 


Offence for which the noble Lord, the Priſoner at the Bar, ſtands indict . 
ed: Tho not inthe ſame Degree as the Indictment ſets it forth, yet it is 


Scffions at the Old- Baiiy, and there he was found guilty of Manſlaughter; 
upon which he pray'd the Benefit of his Clergy, which was allow'd him, 
2 but he was not burnt in the Hand: Thus ſtands the Caſe in Fact. Now, 

my Lords, the Allowance of Clergy of itſelf, does not discharge the Party 
from the Offence, fo far as to ſet him Reftus in Curia, and make him 
in all reſpects a Perlon fit to have the Benefit and Privileges of a Probus & 


4 


for the ſame Fact Upon this Indictment Mr. French was indicted at the 


legalis Home, till he has paſſed through thoſe Methods of ſetting himſelf 
right in the Eye of the Law, that the Law hath preſcribed ; and in order 


to (ct this Matter in its true Light before your Lordſhips, it will be ne- 
ceſtary for me to open to your Lordſhips, as far as I can, the Nature of 
this Benefit of Clergy, and what Adyantage did\accrue to the 2 by 
having that Benefit allow'd him, andlikewiſe what Benefit he had by the 
Act that enacted the Burning in the Hand, which was the Statute of the 
4th of H. VII. And by that Act the Burning in the Hand was to be of no 
more Effect, but only to ſhew that he had had his Clergy allow'd him; and 
that unleſs he were within Orders, he ſhould have it no more than once. 


Before that Act of Parliament, a Perſon might have had the Benefit of | 


Clergy ſeveral times, but that Act limits it as to Lime, that it ſhall be but 
once : And therefore, in order to the having of it known, whether a Man 
once had his Clergy allow'd him, that did not produce his Orders, that Act 
provides there ſhall be a Mark ſet upon him at the Time of the Allowance 
of this Clergy, as a Token that it was a!low'd him, and he was never to 
have it allowed afterwards, but even at that time he was to be deliver'd over 
to the Ordinary to make his Purgation ; but ſince that AR, ſeveral Sta- 
tutes have been made about this Matter. I ſhall mention one that relates 
to your Lordſhips, and that is the Statute of Eduard the VIth, which 
indeed dots enact, T hat in caſe where a Peer is convicted of Felony within 
the Benefit of Clergy, he ſhall be diſcharged without being burnt in the 
Hand; but then and thus the Law ſtood till the Statute of 18 E/iz. cap. 7. 
by which 'tis enacted, That after the Burning in the Hand the Priſoner 
ſhall be delivered to the Ordinary, but he ſhall be diſcharged; by Virtue 
of which AQ, after burning in the Hand, the F ;iſoner hath made full Sa- 
tisfaction to the Law, without that Sort of Purgation which was before 
requiſite to be made; but till he be brut in the Hand, or has his Pardon, 
he is not to be diſcharged; it may be, he may be bailed out by the Judge, 
in order to get a Pardon; but ill he remains in ſatu quo, as to his being a 
Witneſs, or any Thing of that Nature ; his Credit is gone till it be re- 
ſtored by the King's Pardon, or his undergoing the Puniſhment that the 
Law requires; and no Man would ſay, that where one lies under a Con- 
viction of Felony undiſcharged by burning in the Hand, or Pardon, that 
he can bea-Witneſs.; he remains juſt as he was before, the Conviction re- 
mains upon him, which diſabled him to be a Witnels ; and that we ſubmit 
to your Lordſhips as the Caſe of this Perſon, Captain French. 

Mr. Sol. Gen. My Lords, if your Lordſhips pleaſe to ſpare me one 
Word of the fame Side: Sure at Common Law there would be no Diffi- 
culty at all, that a Perſon convicted bf Felony within the Benefit of Cler- 
gy, unpardoncd and undiſcharged, could be no Witnels ; and ſince thoſe 
ſcveral Statutes that have been mentioned by Mr. Attorney, unleſs there be 
an actual Burning in the Hand, or a Pardon for that Burning in the Hand; 
ſure jt cannot be pretended, that one convicted of Felony can be admitted 
as a Witneſs. If my Lord of J/arwick does inſiſt upon his Evidence as 
Matter of Right, we, for the King, do inſiſt upon it, that there is no 
Right at all in the Caſe ; for French muſt be taken to be one convicted of 
Felony, and not diſcharged without either burning in the Hand, or Par- 
don; and then we are ſure it cannot be pretended in Law, that he can be 
a Witneſs. 

I. H. St. My Lords, the King's Counſel have ſlated their Objection, 
what is your Pleaſure tp have done in it? 

Earl of Rivers. I ſuppoſe, my Lords, that it will be neceſſary to hear 
what Anſwer my Lord of J/arwick gives to this Objection. 

L. H. St. Is it vour Lordſhips Pleaſure, then, that the Counſel aſſign- 
ed for my Lord Farwick be heard what they have to ſay to this Matter ? 

Lards. Av, ay, ay. | 

{Then Sir Thomas Powys came tothe Gar, and /icad by the Earl of War- 

wick, and ſpoke thus, | 

Sir T. Powys. May it pleaſe your Lordſhips, I am by the Order of this 
Honourable Houſe aſſigned of Counſel tor this noble Lord at the Bar, in 
point of Law; and, my Lords, as to the preſent Queſtion that has been 
ſpoken to by the King's Counſel, I am a little ſurpriied to hear it ſhould be 
wondered at, that my Lord of Farwick ſhould inſiſt upon it, that this 
Gentleman ſhould be examined for him as a W :tnefs, becauſe, with hum- 
ble Submiſſion to your Lordſhips, 1 think the Authorities of Law will 
make for the Qpinion. on the othet Side. Mr. Atiornev-General ſays true, 
"Che firſt Statute that was made for Burning in the Hand, was that in 4 
J. VII. Before that Time the Benefit of Clergy, even for Murder, was 
uſed to be allowed upon the Prayer of the Party, and he was thereupon 
delivercd over to the Ordinary to make his Purgation ; and that not only 
once, but retires quoties, let him demand it as often as he would, and as 
often as he offended it was allowed: This was thought ſuch a Privilege 
as ought to be reſtrained ; that Statute of the 4th of Hen. VII. takes no- 
tice, that an ill Uſe was made of it, and therefore does ordain, That it 
{ſhovld be How'd no more than once, unleſs to Perſons within Orders: 
And as a Means to know, whether it had been before allowed, or not, the 
Act does direct, That the Party convicted ſhall be burat in the Hand; that 
is all the Act does appoint, it does nv otherwite alter the Caſe; it does not 
impoſe it upon the Party as a Puniſhment for the Offence, but only as a 
Mark of DitinRion, that if ever he came again before the Court, and being 
convicted of the like Offence, ſhould pray the Benefit of Clergy, then upon 
Inſpection it might be known, whether before he had been allowed his 
Cleręy or not; and fo itood the Law without Alteration as to the Man- 
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ion, with which the temporal Law, in the Manne 8 
ion, hic mporal Law, in the Manner oing ther 
90 not intermeddle ; and” therein conſiſted, with refpet 8 Marte” 
the Bencht Clergy. Afterwards, by the Statute of Edwerd the VIth. 
the Peets were exempted from the Burning in the Hand ; and then come, 
the Act that we rely upon, which ie, that of the 18th of liz. that take. 
notice of the former Ac of the hof H. VII. which ouly ordered the 
Burning of ' the Hand for the Purpoſes aforeſaid, but Teft the Party to be 
delivered over to the Ordinary to make his Purgation; which was found 
to be a Matter attended with many. Abuſes, and upoa the Reformation 
thought fit to be*aboliſhed, and taken away, becauſe. it was only an out. 
ward Appearance and Shew of Purgation, and was often the Occaſion of 
very great Perjuries; therefore it is taken totally away, and by this Act 
the Party ſhall have the Benefit of Clergy without 3 5 Purgation, a; 
fully as if he had actually made it. But, ſay they, there is {till left ſome. 
thing that the Law requires, which is, that he ſhou!d be firſt burnt in the 
Hand; and if he be not burnt in the Hand, or at leaſt pardoned, he is not 
in that Condition that the Law calls for in ſuch a Caſe, to ſet him Re; 
in Curia: If he be burnt in the Hand, or pardoned by the King, they agree 
on the other Side, that he may be a very Witneſs. My Lords, that 
AQ of Parliament of Queen E/:z. does impower the Court that tries the 
Criminal, and before whom he is convicted, not only to burn him in the 
Hand, purſuant to the Act of Hen, VII. but alſo to detain him in Priſon 
for a Year after; but yet I think that doth not ſignify any thing one way or 
other to reſtore him, or not reſtofe him to his Credit; for I thiak the Burn- 
ing in the Hand, which is a Mark of Infamy, was never intended as a 
Means, any more than Impriſonment for a Year, of reſtoringa Man to his 
Credit; it was only to ſhew he had his Clergy once, and ſhould have it 
no more. 'The Allowance of Cle the Statute of Elia. operates as 2 
Pardon ; only, ſaith the Statute, he ſhall not be delivered out of Priſon be- 
fore he is burnt in the, Hand, according to the Statute of Hen. VII. No- 
body can ſay, that the continuing in Priſon for a Year, which the Court 
may order, though burnt in the Hand, would, as to reſtoring of Credit, 
have operated one Way or other: But that we inſiſt upon is, That the 
Allowance of Clergy l him right in Court, ſince Purgation is aboliſhed, 
and is the ſame Thing as if he had undergone the ceremonial Parts of a 
formal Purgation. It is the Allowance of Clergy that makes the Altera- 
tion or Operation in this Caſe, by virtue of this laſt Act of the 18th of 
Eliz. for we take it, that he is to have the ſame Benefit of his Clergy, as 
if he had been delivered to the Ordinary, and Purgation had been made; 
and now the Allowance of Clergy by this Act, gives the ſame Benefit to 
the Party, as Purgation would have done before the Act; and he is in the 
ſame State and Condition as he would have been in caſe of a Purgation, or 
of a Pardon by the King. Ihe Authorities are all with us. There is a 
Caſe that is very well known among the Men of the Law, in the Fourth 
Report of my Lord Cote, Holcroft's Caſe, Who was indicted and convicted 
of Manſlaughter, and he prayed the Benefit of his Clergy ; the Judges 
thought fit to reſpite their Judgment therein, but his Prayer was enter'd 
upon Record ; and then an Appeal being brought againſt him, it came to 
be a Queſtion, How far he had had his Clergy : For by the Statute of the 
3d of Hen. VII. an Appeal will lie notwithſtanding a Conviction, if the 
Party have not had his Clergy; and in this Caſe it was adjudged, That 
the | ous having prayed his Clergy, he ſhould have the ſame Benefit as if 
the Court had ordered every Thing to be actually executed, which ought 
thereupon to be done: And ſurely then it can be no Queſtion, Whether 
a Man ſhall be a Witneſs or no, who has had his Clergy allowed ? It is ſo 
entred upon Record, That the Book was adminiſtred to him, and that he 
read as a Clerk; for the Party has done as much as he can, prayed the 
Benefit of his Clergy, and had it allowed, and ſo it is entred upon Record. 
The Reſpiting of the Burning of the Hand ill the King's Pardon be 
obtained, ſhall not, ſure, put him in a worſe Condition than he would 
have been, if he had actually been burnt in the Hand. My Lords, I 
have in my Hand a Book which is of very great Eſteem, -and that is, 
The Reports of my Lord Chief Juſtice Hobbart, wherein he declares his 
Opinion in this Point, and for whoſe Opinion every one of our Gown 
ever hath teſtified a very great Veneration and Reſpect ;- the Caſe is that 
of Searle and Williams, wherein my Lord Hebbart has ſpoken ſo fully to 
this Matter, that I think it ought to put an End to the Queſtion : He 
ſays, the Statute of E/;z. appointing the Burning in the Hand without 
Purgation, does operate as a Statute-Pardon to all Intents and Purpoſes, 
and the Party having ne the Benefit of his Clergy allowed, is in all Re- 
ſpects in the ſame Condition as if he had been acquitted : That is the 
Opinion that he holds-throughout that Caſe : I need not trouble your 
Lordſhips with reading all the particular Words that he uſes, but only 
thoſe which relate to the hing now in Queſtion, immediately before your 
Lordſhips. He delivers his Opinion, That whoſrever ſpeaks Words of Accu- 
ſation, refl:&ting upon a 11m for any Offence for which he was indicted and 
convicted, and had had his Clergy all»wea, an Action lies as if he had been lo- 
tally acquitted from it; tis not the Burning in the Hand, but the Allowance f 
Clergy, that ſets him right in his Credit in the Eye of the Law, and be is thereby 
in the ſame Condition in that Reſpe#t, that he would have been, if he never had 
had any Convittion upom him. Towards the End of the Cale his very 
W LENS theſe : Though the Statute ſaith, after burning in the Hand accord- 
ing to the Statute in that Behalf made, he ſhall be diſcharged, and there is v 
Burning in the Hund, that makes nothing; for though it be @ Caſe where the 
Hand ought to be burnt, yet it is not ſo effential but a Man may have the Benefit 
of the Statute, tho" be be not burnt ;, the King may pardon the Burning; for it 
Burning, even in an Appeal, is no Part of the Fudgment, nor fo much az in tt 
Nature of Puniſhmeut, but rathet a Mark to notify that he may have his Cleng 
but once. Theſe are his very Words in this Caſe; fo that the Statui? 
* Elizabeth doth abolith Purgation, but gives the Party all the 
efit thereof, as if he had gone through it, and inſtead of delivering the 
Party to the Ordinary to make his Purgation, it ſays, he ſhall be deliver'd 
out of Priſon ; but leſt it might ſeem to repeal the Statute of Hen. VII. 
as to Burning in the Hand, it adds, Being burnt in the Hand, according i 
the Statute in that behalf provided: By the Statute of Hen. VII. he 11 
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Priſon - ſo that the Burning in the Hand is only a Condition precedent 


My Lords, I muſt admit a Pardon reſtores to Credit ; and I muſt like- 


Hand upon it, amounts in Law to a Pardon, or is equivalent to a 


be burnt ih the Hands and then delivered to the Ordinary to make 
1 but by the Statute of EHE. he is firſt pardoned his Crime 
by being allowed the 1 of his Clergy, without making his Purga- 
and afterwards to be burnt in the Hand before he be delivered out of 


to his getting out of Priſon, not to his being reſtored to his Credit: The 
King may pardon the Burning in the Hand undoubtedly, and he has gone 
a great Way in this Caſe, for he hath given a Pardon as far as the Privy- 
Seal, and that is ſufficient to ſhew his gracious Intention of pardoning it 
throughout; and if there be nced, we hope it may paſs yet forward. What 
we inliſt on, is not only the Opinion of my Lord Chief Juſtice Hobbart; 
but he is followed therein by the Opinion of a Man of very great Autho- 
rity, one no leſs eminent than he in his Profeſſion, and that is my Lord 
Chief Juſtice Hale, in a Book of his that is intituled, His Pleas of the 
Crown, which is but an Abridgment of what he intended upon that Sub- 
ject under the Title of Clergy : When he comes to treat of the Conſe- 
quences of the Allowance of Clergy, and what the ſeveral Effects of 
Clergy allow'd ſhall be, he ſays, it gives him a Capacity to purchaſe 
Goods, and retain the Profits of his Lands, and reſtores him to his Cre- | 
dit, according to the Caſe I have mentioned before in Hobbart; of Searle 
and Williams; for that Caſe is particularly in that Book mentioned and 
referred to: Therefore I hope your Lordſhips will make no Difficulty of | 
bearing tbis Witneſs; for we think the having his Clergy allow'd him, 
is that which reſtores him to his Credit. If they have any other Objec- 
tions againſt him, I hope we ſhall hear it from the King's Counſel : But 
if this be ſtood upon in Point of Law as an Objection, 
was allowed, he was not burnt in the Hand, nor pardoned z I would 
25 obſerved to your Lordſhips, That my Lord High Steward has told 
ou it is ſo far gone towards the Pardon, that the King has ſhewn his In- 
tention to pardon by the Privy-Scal ; and we hope your Lordſhips will 
not let this noble Lord at the Bar ſuffer any Prejudice, by the hot perfect- 
ing of the Pardon by actual paſſing of the Great Seal. 

L. H. St. Mr. — General, what ſay you to the Matters which 
have been urged ? h 

Mr. Ait. Gen. My Lord, we have ſtated our Objection; we think 
there is nothing given as an Anſwer to it, and we ſubmit it to your Lord- 
ſhip's Judgment, 

Marq. of Halliſax. My Lords, I deſire that the Queſtion that is to be 
decided before your Lordſhips, may be ſettled truly, what it is. | 

L. H. St. It there be ſix in Company, and one of them is killed, the 
other five are afterwards indicted, and three are tried, and found guilty of 
Manſlaughter, and upon their Prayers have their Clergy allowed, and the 
Burning in the Hand is reſpited, but not pardoned ; Whether any of the 
three can be a Witneſs upon the Trial of cither of the other two ? 

Sir T. Pewys. My Lords, with Submiſſion, though he were convicted 
of the Felony, yet upon Prayer of his Clergy, that being allowed him, 
that reſtores him to all the Capacities, we ſay, that he had before the Con- 
viction, and particularly to his Credit; and for that we ſubmit ourſelves 
to your Lordſhips Judgment. 

Marg. of Hallifax. I ſuppoſe your Lordſhips will have the Opinion of 
the Judges upon this Point; and that muſt be in the Preſence of the Pri- 
ſoner. 

L. H. St. It muſt certainly be in the Preſence of the Priſoner, if you 
aſk the Judges Opinions, 

_ Marg. of Halifax. But in theſe Caſes, my Lords, it is uſual to hear 
the King's Counſel to make a Reply: I deſire to hear what they would 
ſay to what has been offered by the Counſel for the noble Lord the Priſo- 
ner at the Bar. 

Mr. Serj. #right, My Lords, I did apprehend that the very ſtating of 
the Objection would have ſet this Matter in its true Light: For in the 
firſt Place, it is agreed on all hands, That this Mr. French, that is deſi- 
red to be a Witneis, does ſtand convicted of Felony ; and by the Law of 
England, while that Conviaion remains upon him, till he be either pur- 
ged or pardoned, he cannot be a Witneſs : By the Conviction his Credit 
is loſt; and till he be reſtored to his firſt Condition, he ſtands not ſo clear 
in the Eye of the Law that he can be an Evidence. The Counſel for the 
Priſoner have objected, That if he cither be pardoned, or Clergy allowed, 
he is put in the ſame Condition as if he had been acquitted. | 
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Pardon, nor any Burning in the Hand : the Benefit of Clergy was pray- 
ed, and allowed; but that alone is not ſufficient ; there muſt be an actual 
Burning in the Hand, or a Pardon of that Burning in the Hand, other- | 
wile it cannot be a Satisfaction in Law, ſuch as ſhould put him in the 
lame Condition as if he were acquitted. Your Lordſhips have heard what 
was ſaid by his Grace my Lord High Steward, That as to the Burning in 
the Hand, the King has been pleaſed to proceed fo far as to grant a Privy 
Seal for the Pardon of the Burning in the Hand: But your Lordſhips ve- 
ry well know, and it cannot be infiſted on to the contrary by the Coun- 
fel on the other Side, That it is no Pardon until it be paſt under the 
Great Seal of England: So that here is no actual Pardon; nor is the bare 
Allowance of Clergy, without Burning in the Hand, equivalent to a Par- 
don. My Lords, it muſt be agreed, That at the Common Law, Perſons 
that were convicted of Felony, were not reſtored to their Credit merely by 
allowing the Benefit of Clergy to them; there was ſomething further to 
be done to regain Credit ; the Party convicted muſt undergo another Trial 
before the Ordinary, which was commonly called Purgation ; when any 

lan was convicted of Felony, he was, upon®is Prayer of the Benefit of 
Clergy, to have 'it allowed to him, and if he could read as a Clerk, his 
Life was ſaved. He was not diſcharged of the Felony, and therefore was 
delivered over to the Ordinary to be kept in Priſon until he had, by a Sort 


of Trial before the Ordinary, made his Innocence appear, and purged 
himſelf of the Fact charged upon him; and if he could not make his Pur- 
gation, he was to lie perpetually in Priſon ; and notwithſtanding the Al- 
owance of Clergy, and Delivery over to the Ordinary, yet was not the 
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tit he had purged himſelf of the Crime : It was the clearing themſclves of 
the Guilt, that reſtored. ſuch Perſons to their Reputation and Credit, not 
the bare Allowance of Clergy : Some Criminals were delivered to the Or- 
dinary generally; thoſe might make their Purgation; Others were tpeci- 
ally delivered, or delivered with a ſpecial Charge to the Ordinary, not to 
admit them to Purgation, Ab/que purgatione faciends : Theſc latter could 
never be reftored to Credit, except by the King's Pardon ; for the Liberty 
of Purgation, which was the Means of regaining their Credit, was taken 
from them; their Guilt occaſioned their Loſs of Credit ; taking away that 
Guilt doth conſequentially reftore Credit again; and this Benefit of Cler- 

was to be allowed as often as any Man had Occaſion for it. 7 

Thus the Matter of Benefit of Clergy ſtood in Common Law, in reſpect 
of Purgation and reſtoring of Credit, till the Statute of 18 Eliz. c. 7. 
which. was cited on the other Side by Sir Thomas Powys ; by which Statute 
Purgation is abſolutely taken away and ſet aſide: and the Party being 
burnt in the Hand, according to the Statute of 4 H. VII. is appointed by 
this Statute 18 EE. to be dikcharged, and not to be delivered over to the 
Ordinary, as was before that time uſed. The delivering over to the Or- 
dimary was in Order to Purgation, and that by the laſt Statute is quite ta- 
ken away, and the Party is to have the ſame Benefit by the having the Be- 
nefit of his Clergy and Burning in the Hand, as if he had made his Pur. 
gation ; he ſhall be diſcharged : It is not his reading as a Clerk, and that 
pronounced by the Ordinary, that gives him the Benefit of a Diſcharge, 
as if he had been purged of the Crime; but there muſt be the Burning in 
the Hand, that is the very Terms of the Statute upon which he is to be 
diſcharged ; that muſt actually be done before he can be put into the ſame 
Condition that he was in before the Conviction, and conſequently make 
him capable of being a Witneſs. As for the Caſe of Searle and Milliams, 
that was cited by Sir Thomas Poruys, that Caſe doth not oppoſe in this 
Matter; there it was not needful to burn the Perſon convicted; he was a 
Clerk in holy Orders, and by Law-exempt from Burning in the Hand : 
ſo it was not needful to burn him, the Statute of 18 Elia. not requiring 
any Perſon to be burned in the Hand that were not fo liable before then. 
The mot that is ſaid in that Caſe by the Chief Juſtice Hobbart is, That 
in Caſe where the Hand ought to be burnt, it is not cflential ; but the 
Party may have the Benefit of the Statute, 7. e. be diſcharged without 
Burning, and the King may pardon the Burning; and no doubt if the 
King pardons the Burning, it is as good and effectual as if the Hand had 
been actually burnt, The King might pardon the whole, and conſe- 
quently any Part; the Pardon of the Puniſhment ſupplics the Effect of it; 
no Queſtion but a Pardon may ſupply the want of Burning in the Hand. 
Chief Juſtice Hales in his Book of Pleas of the Crown, Fol. 240. which J 
have here, ſays expreſsly, That Burning in the Hand is now, ſince the 
Statute 18 Eliz. the Conſequent upon the Allowance of Clergy, which 
hath this Effect: Firſt, It enables the Judges to deliver him. Secondly, 
It reſtores him to former Capacities. "Thirdly, It reſlores him to his Cre- 
dit, and ſo it puts him in the ſame Condition as if he were acquitted. 
What is it that hath this Effect? The Allowance of Clergy, and Burning 
in the Hand: There is not to be a Delivery of the Criminal till all be done 
which is required by Law: The Law requires that the Party be burnt in 
the Hand, or that the King do pardon the Burning in the Hand, before 
the Party be diſcharged ; and, with humble Submiſſion, it was never yet 
pretended, that any Perſon could have the full Advantage of the Benefit 


| of Clergy, ſince the Statute of 4 H. VII. till he was burnt in the Hand, 


or the Burning in the Hand was pardoned. Now, my Lords, to appl 
this to the Caſe in Queſtion; it is on all Hands admitted, That Mr. 
French was convicted of Felony and Manſlaughter, and is neither burnt in 
the Hand, nor pardoned ; but he has prayed the Benefit of the Clergy, 
and has had the Book given to him, to try if he can read, and he certify'd 
he can read; this is all that is done, I think it cannot be pretended he 
ought to be diſcharged until he is burned in the Hand, or that Burning 
pardoned, as the Act requires; and if the Reading as a Clerk withour 
Burning in the Hand, or Pardon of it, be not ſufficient in Law to entitle 
him to be diſcharged, why ſhould it be ſufficient to reſtore his Credit ? 
The whole together works the Diſcharge, and reſtores the Party, In the 
Caſe of Burroughs and Ilolereſt that has been cited, there a Man was con- 
victed of Manſlaughter, and prayed his Clergy ; the Court did not ailow 
his Clergy, but did adviſe upon it. This was held ſufficient to bar an 
Appeal; for if Clergy had been allowed, it had clearly been a good Bar; 
and the Act of the . in adviſing upon the Prayer, and not allowing 
Clergy where it ought to be, ſhall not prejudice the Party convicted, but 
he ſhall be in the ſame State as if the Clergy had been actually allowed: 
But that has no likeneſs to the Caſe now before your Lordſhips ; for here 
it is hot pretended that Mr. French ever deſired to be burnt in the Hand, 
but that was reſpited in Favour to him, which was done with Intention, 
it ſeems, to get the King's Pardon for the Burning of the Hand, which is 
not yet obtained ; and conſequently I take it he is not entitled to that Be- 
nefit vhich the Law would give him, if he was either pardoned or burn- 
ed in the Hand; he is not fully diſcharged of the Conviction, and there- 
fore I think he ought not to be E a Witneſs, 

L. H. St. What is the Refolution your Lordſhips pleaſe to take upon 
this Matter? Is it your Lordſhips Pleaſure to have the Opinion of my 
Lords the Judges, who are here preſent, upon this Point ? 

Lords. Ay, ay, by all Means have the Judges Opinions. 

L. C. J. Treby. Two Things have been mentioned at the Bar, which, 
I think, ought to be laid out of the Queſtion. 


1. The Conſideration of a Peer, with reſpect to burning in the Hand. 

{ ſuppoſe it is not (I am ſure it ought not to be) infinuated, that if any 
of your Lordſhips Degree ſhould have the Misfortune to fall into the like 
Condition as the Gentleman now produced, vx. to be once convict of a 
clergyable Felony, there could be any Doubt of receiving ſuch Peer as a 
Witneſs, without his having been burnt in the Hand. Certainly there 
could not; For the Statute of 1 E. VI. exempts the Peers from ſuch Pe- 
nalty, and virtually repeals the Statute of 4 H VII. as to ſo much. And 
the Statute of 18 Fiz. requires burning in the Hand only, according to 
the Statute in that BeMalf (before) provided. And there being no Statute then 
or nov- A dans to ſubjcct Peers to ſuch Brand; there are, in ſuch Cale, 
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+> This Statute refers to that of I. VII. and follows the Order any A 
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upon the allowing the Benefit of the ſaid Statete of E. Vi which is as much 
as Clergy without reading or burning) freed from Diſcredit and other Pe- 


ties of the Felony, ch as Commons are by having Clergy formally | ver 
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allowed, and being burnt. f N | 

2. Here hath been Mention of a Pardon of the burning this Gentleman 

in the Hand; and, it ſeems, the Proceeding hath been ſo far as to paſs the 

Privy-Seal. I do not queſtion the King's pardoning of the Burning's 

being as effectual as the Party's undergoing it. But, I 1 — is no Par- 

don Tchough great Preparation for one). For the Sign ual, the Sig- 
net, the Privy- Seal, are but Warrants in ſuch Caſes, and countermandable. 
But it is the great Seal that ſpeaks the King's laſt and irrevocable Intent, 
and paſſeth the Pardon (or other like Thing) to be granted. And that 
hath not been obtained here. . 

Nou the Queſtion is cleared, I take it to be this; Whether this Com- 
moner, being convicted of 1 havintz his Clergy allowed, but 
being unburnt and unpardoned, ſhall be received and allowed to be a 
eee 5 4 
I am o inion he ought not. | : 

For — Qualit bo Credit he might perſonally be of) he is, by 
being and remaining a Felon convict, render'd infamous in the Eye of the 
Law. Upon the Conviction, he loſt, by the Intendment of Law, that 
Credit which is neceſſary to a Witneſs; and is not reſtored to it by the bare 
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allowing of Clergy ; but is in the State as a Felon convict would have been, | 


before Purgation, at Common Law. 


Clergy or (more properly called) Benefit of Clergy, is an antient Privi- 


lege, whereby a Clerk charged with Felony was diſmiſſed from the Tem- 
poral Judge, and delivered in Cuſtody to his Ordinary, before whom he was 
to purge himſelf, if he could, of the Offence; and if he failed in his Pur- 
gation, he was to remain in the Ordinary's Priſon. . 
I mean generally ; and I think it not proper to this Occaſion, to diſcourſe 
of the ſpecial Caſes wherein the Delivery to the Ordinary was abſque Pur- 
alone. | ; 

This Privilege took its Root originally from a Conſtitution of the Pope, 
exempting the Perſons of the Clergy from the ſecular Juriſdiction. This 
the Canon-Law is full in. But that Law was not thoroughly received 
here in England. And this Matter was moulded, ordered, and altered by 
our Common and Statute-Law. ff 

For Inſtance. The Canon-Law gives the Privilege only to Men in 
holy Orders : Our Law, in favour to Learning, and the Defire of the 
Engl;fp Biſhop, extended it to Lay-Clerks, as an o d Statute calls them, i. e. 
any Layman, that, by Reaſon of his Ability to read, was (other Circum- 
ſtances concurring) in a Poſſibility of being made a Prieſt, On the other 
Side; That Law would not ſuffer the Clergy to be tried before ſecular 
Judges: But ours hath, for ſeveral hundred Years, ſubjected them to 


fuch Trial. | | 


But the Common Law was ever clear in this, That when a Man was 
convicted of Felony, though by the allowing of Clergy, his Life, Land, and 


Blood were ſaved, yet, That Conviction laid him under divers Penaltics | 


and Forfcitures, ſome abſolute, others limited and determinable. b a 

He forfeited all his Goods and Chattels, which he had at the Time of his 
Conviction, Abſolutely ; not to be reſtored by Purgation or Pardon. 

He alſo forfeited and loſt, 1. His Liberty, being to continue a Priſoner. 
2. His Capacity of purchaſing more Goods or Chattels, and of taking and 
retaining the Tiſues and Profits of his Freehold Land to his own Uſe. 3. 
His Credit, ſo as not to be a Witneſs, Juror, &c. Under theſe three Pe- 
nalties he remained till his Purgation : But by that they were determined. 
As ſoon as he had made his Purgation, he was reſtored to his Liberty, Ca- 

acitics, and Credit. | : | 

? Purgation was the Convidt's clearing himſclf of the Crime, by his own 
Oath, and the Oaths or Verdict of an Inqueſt of twelve Clerks (as Com- 
purgators), The Proceeding was before the Ordinary. And, for the Man- 
ner of it, old Books ſpeak of their making Proclamation for Perſons to 
come in againſt his Purgation, and of their enquiring into his Life, Conver- 
ſation, and Fame, and of other Formalitics. In all which, ſeveral other 
Statutes ſay, there were great Abuſes. But it is certain, that, upon his 
Acquittal, the Ordinary pronounced him innocent, and abſolved from In- 
famy. And thereupon he was diſcharged from the Impriſonment, Incapa- 
cities, and Diſcredit incident tothe Felony, _ 8 

The Statute 4 H. VII. brings in a new Thing, appointing that every 
Perſon convict of Felony, ſhould be marked in the Hand by the Gaoler in 
open Court, before he ſhould be delivered to the Ordinary. And this Was 
partly that they might taſte of Corporal Puniſhment ; but, principally, to 
notify that they wy had their Clergy. For the ſame Statute, taking no- 
tice that Men were emboldened to commit Murder, Rape, Robbery, and 
other Felonies, becauſe they had the Benefit of Clergy teties quoties, ordains 
that no Perſon, who was once admitted to that Benehit, ſhould ever have it 
again for a following Offence, unlets he were within Orders, and produced | 
his Letters of his Orders, or a Certificate of them. 

For this AR, Perkin Warbeck in his Declaration againſt H. VII. brands 
him as an execrable Breaker of the Liberties and Franchiſes of holy Church. 

Then comes the Statute 18 Ez. c. 7. which, for ſo much as concerns 

is Queſtion, I deſire to read. 

* s It is in theſe Words, 

For the avoiding of ſundry Perjuries and other Abuſes in and about the Purga- 
tion of Clerks Convict, gel dere | to the Ordinaries, Be it enadted, that every Per- 
fon which ſhall be aduitted and all wed to hav» the Benefit or Privilege of his 
Clergy, /hall not thereupon be wdicered te th: Ordinary, as hath been accuſtomed, 
but after fuch Clergy allyzwed, and burning in the Hind accor din: to the Statute 
in that behalf provide [meaning that of 4 Hen. VII.] Hall forthwith be en- 
larged and delivered out of Priſ-n by the Tujiices before whom ſuch Clergy ſhall 
be granted, that Clauſe notwithſtanding. 

Then there follows a Proviſo to this Effect, 
Provided neverth leſs, and be it enacted, that the Fuſlices before whom any ſuch 
Allmwance of Clergy ſbal be had, may for the further Correction of ſuch Perſons, 
d8tain and keep them in Priſon . ve convenient Time as the ſame Fuſtices in 
their Diſcretions hall think conveutent, ſo as the jame a not exceed ane Year's 
{mprifenment.. + 


| 


— 
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that appointed that the Convict ſhould be burnt before he ſhould bs 
vered to the Ordinary to have the Benefit of Purgation, ſo this of 1 


Juſtices, and have the Benefit thereby intended (inftead of Purgativn), + 

" The Counſel for the noble Lord at the Bar ſay, that the Aﬀtaw. 
| ance of Clergy by virtue of this AR, freeth this Man, and makes him Rofty 

in Curia; as if he had made his Purgation : And that by this Statute he l 
firſt pardoned his Crime, by being allowed the Benefit of Cler Ys With» 
out making his Purgation ; and afterwards to be burnt in the Hong be fore 
he be delivered out of Priſon; and ſo the Burning is a Condition preeg. 
dent to his getting out of Priſon, not to his being reſtored to his Credit, 

But I am to ſeek for any Ground for this Notion in this Statute, It 
doth not require Clergy to be allowed, nor-give any new Virtue of Obe. 
ration to it, when allowed. It ſuppoſeth ſuch a Thing to be by virtue of 
the Common Law: But there it leaves it, if there be nothing more don 

It is one Clauſe conſiſting of two Parts; 1. Negativez He that is allowed 
his Clergy, ſhall not be delivered to the Ordinary. 2. A/frmativez But 
after that, and burning in the Hand, ſhall be delivered by the Juices, 

Now, If it had ſtopped at the firſt Part, it had been ſo far from pardons 
ing or reſtoring any Clerk ConviR, that it had put all into the fame Con- 
dition that thoſe were who were without Purgation, viz. to be perpetuall 
impriſoned, and infamous. Indeed, it had not been reaſonable to take awa 
ſuch a Privilege from the Subjects, without ſome Recompence; and they. 
fore it did not ſtop there: But proceeds to the 2d Part, and provides that 
thoſe who before were delivered to, and by the Ordinary, ſhall now be des 
livered by the Juſtices. But withal, it declares when, and upon what 
Terms, viz. After Clergy alloxed, and burning in the Hand. And this 
en to be given to the Law, before they ſhall have the Benefit 
Ot it. 

1 agree, if this Convi had made that Satisfaction to the Law, he might 
have been a Witneſs; for in that Caſe, he would have been freed from his 
Diſcredit by virtue of the laſt Words of the ſaid Clauſe. Tis true, the 
Words are only { ſhall forthwith be enlarged and delivered out of Prijon ly the 
Beba. which literally import nothing but reſtoring his Liberty. 

ut under this prime Inſtance, are implied and intended all other Particu- 
lars which a Convict might be diſcharged of by means of Purgatiou, f 
was never the Intent of the Statute merely to ſet him at large, and leave 
him a Felon Convict: But when it is faid delivered, 'tis meant delivered 
free, freed from all incident further Penaltics, as he might have beet if 
delivered upon Purgation. This is a reaſonable Conſtruction; to a Man 
that obſerves the Oppoſition in the Words, the Senſe will appear to be as 
if the Law-makers had ſaid, that inſtead of being diſcharged a Culpa & 
Pena by the Ordinary upon a tedious Proceeding to Purgation, he ſhall 
now be ſo diſcharged by the Juſtices, forthwith, 

And this alſo is * to vindicate the Juſtice of this Law; for, ſinet 
it takes from him the Means he had of regaining his Credit, it is but juſt it 
ſhould reſtore to him by this Way. : 

"Tis objected, that it may as wel! be ſaid that he ſhall not be reſtored to 
Credit till he have ſuffered Impriſonment, not exceeding a Year, as that he 
ſhall not be reſtored till burnt. But that receives an caly Anſwer z for, if 
it were fo, it would not avail this Perſon. But I take it to be otherwiſe, 
A Convict is diſcharged from Impriſonment and all other Penalties inei- 
dent to the Conviction, forthwith upon the burning in the Hand : But if 
there be a Commitment made by virtue of the Provilo, it is a collateral and 
a new Thing, and the Party is not then in Priſon by virtue of his Con- 
viction, but by a freth expreſs Order of the Judges, made upon the Hel- 
nouſneſs of the Circumſtznces appearing on the Evidence, They may, 
and generally do, forbear to commit at all: And when they do, it may 
be for a Month or two, at their Diſcretion. The Proviſo calls it a further 
Correction. 

As to the Manner in which this Statute works this full Diſcharze, it 
hath been diſputed, whether it be by Supply of Purgation, or rather by a 
kind of Statute-Pardon. But, I think, that by Force of the Statute tha 
Party is purged and freed of the Felony, and all Penalties incident to it, 
in Nature of a Pardon. 

In what Manner ſoever the Statute works it, 'tis manifeſt that it doth it 
not but upon a Condition precedent, viz. After Clerzy allowed, and burning 
in the Hand. Now, this Perſ911 hath his Clergy allowed, but is not burac 
in the Hand, (nor has any Pardon for it) and therefore is not yet intitlad 
to the Beneſit of this Statute, My Lord's Counſel fay he is, becauſe he 
hath his Clergy allowed. But that is claiming the Advantage upon the 
performing of one Part of a joint Condition, which ought not to be had 
but upon performing both. "They might as well have pretended to it be- 
fore the Performance of either; The 5tatute ſays, After both Clergy and 
Burning. They ſay alſo, that this Burning is no Part of the Judgment, 
as hath been held in the Caſe of an Appeal. Be it ſo; But, I ſay, tis 2 
Part of the Condition in this Statute. 

There is no Caſe in our Books againſt this Opinion, (But, on the con- 
trary, there are Authorities for it.) 

Helcroft's Caſe is in no ſort applicable to this Caſe ; as was truly obſcryed 
by the King's Serjeant, 

The Opinion of my Lord Chief Juſtice Hzbbart in Searle and Hilla 
Caſe, rightly conſidered, confirms this. I have borrowed the Book from 
the Gent. at the Bar, and read it. He faith expreſsly, that where a Con- 
vict is liable to be burnt in the Hand, he is not diſcharged and reſtored 
without it ; becauſe the Statute ſays, After Burning : But from thence- 
forth the Statute frees him from all further Punichment. But, he ſaith, 
that where he is not liable ty Burning, he ſhall have the ſame B-ncfit im- 
mediately upon the Allowance of Clergy only. So it was in the Cate be— 
fore him; which was that of a Clerk in Orders: For, Scar was a Clergy- 
man, Parſon of Heyden German, in Eſſex, and convicted of Manſlaughter. 
So it is, he ſays, in caſe where the King pardons the Burning. And the 
laſt Words in the Caſe clearly ſhew his Meaning, viz. where the Statute 
ſays, after Burning, it imports where Burning ought to be, Ec. 

To me the Law is evident. A Peer ſhall have this Benefit, without 


| either Clergy or Burning. A Clerk in Orders, upon Clergy alone, with- 
out Burning, A Lay-Clerk, not without both, 
A 


* 


nd the 
Statute 
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As 1 i — hath been but one Authority more mentioned, 
and that is of my Lord Chief Juſtice Hal, in his Summary of the Pleas of 
the Crown; I have got hither that Book alſo. To my Underſtanding, he 

inly declares the ſame 1 and cites the beforementioned Caſe of 
Searle for Proof of it. His Words (ſo far as they relate to this Matter) 


are theſe ; 

I bat the Effet of Clergy allowed ? | 

In ancient 11 4 Conſequent was Deli very to the Ordinary, either to make 
Purgation, or abſque Purgatione, as the Caſe required. 

But by Stat. 18 Eliz. c. 7. Now only burnt in the Hand, which bach theſe 
Effetts, - | 

1. It enables the Fudge to deliver him out of Priſon. 

2. It gives hima Capacity to purchaſe Goods, and retain the Profits of his 
Lands. Foxley's Caſe, 5th Report, | 

3. It reftores him to his Credit, Hob. Searle's Caſe. 


The Word [which] uſed here (whatever elſe it do, or do not refer to) 
doth certainly refer to the next Antecedent, that is, Burning in the Hand 
and the two Books which this moſt learned Judge cites, are full Authori- 
ties that *tis this Burning which enables the Court to deliver him, and that 
that Delivering which is then due to him is, by good Conſtruction, in 
lieu of a Pardon, which reſtores him to his ſaid Capacity and Credit. 

To conclude :- This Condition precedent, upon which the Reſtitution 
of this Perſon's Credit depends, is not performed (by his undergoing the 
ſaid Puniſhment), nor diſcharged (by the King's pardoning it;) and 1 
fore he is not a legal Witneſs. 

Earl of Rocheſter. If the reſt of my Lords the Judges be of the ſame 
Opinion, ſo; and I hope you will not oblige them to deliver their Opi- 
nions at large, to take up your Lordſhips Time with Arguments of any 
length ; for the Matter has been, I think, ſufficiently debated. 

Lord Chief Baron . My Lords, I am of the ſame 
* Sir Edward Opinion. | 
Ward, Mr. Juſtice Nevill. And ſo am I. 

L. H. St. My Lord of Warwick, Have you any Thing more to ſay to 
this Queſtion ? 

Earl of Warwick. No, my Lord. 

L. H. St. Then what is your Lordſhips Pleaſure? Is this Man to be 
admitted a Witneſs or not? | 

Lords. No, no; we think, by Law, he can't be a Witneſs. 

L. H. St. My Lord of Warwick, my Lords are of Opinion, That 
this Perſon cannot be admitted as a Witneſs for you. | 

Earl of JVarwick. My Lords, I ſubmit to your Lordſhips Judgment in 
the Matter. 

Earl of Nottingham. My Lords, I am very glad your Lordſhips have had 
this Matter debated by the Counſel, that fo it might be ſettled : All my 
Lords the Judges that are here, it ſeems, are of Opinion, that this Man 
can be no Witneſs, and therefore his Teſtimony muſt be rejected. But 
there is another Propoſal that I have to make to your Lordſhips, of a Point 
that | think ought to be conſidered of: My noble Lord at the Bar did 
ſuppoſe that he had proved before your Lordſhips, that he went into the 
Field to fight on the Side of the Party that was killed, but not on the other 
Sidez and indeed, that he went not to fight, but to prevent a Quarrel ; 
and thereupon he did ſtart a Queſtion, Whether it ſhould not be a Pre- 
ſumption in Point of Fact and Law, that he, being on the Side of the 
Party that was killed, ſhould not be reputed innocent of his Death ? Now, 
I confeſs, upon the Starting of this Objection, I doubted of it, Whether, 
if any one were preſent at the Killing ofa Man, where ſeveral People were 
engaged in fighting; on what Side ſoever ſuch a Perſon were, either on 
the Side of the Party that was killed, or on the other Side, yet whatſoever 
Crime it was in thoſe that killed him, it was the ſame Crime in thoſe that 
were preſent at the Action. My Lord of Marwict did deſire, that his 
Counſel might be heard upon that Point; if there be any Queſtion with 
your Lordſhips in that Caſe, and my Lord deſires his Counſel may be 

eard to that Matter, it may occaſion a Matter of Debate, which cannot 
be in this Place openly, * muſt be between your Lordſhips among 
yourſelves : Indeed, I think it reaſonable that Counſel ſhould be heard 
upon the Caſe, 

L. H. St. My Lords, I think you are not arrived at that Queſtion yet; 
you are not to take for granted any Part of the Fact, but are to debate 
among yourſelves, after the Proof is over, what that Proof does amount to. 

Earl of Rochefter. Indeed, my Lords, I hope you will not ſuppoſe any 
Thing, and fo take it for granted, that may occaſion any Debate, becauſe 
that is not to be done here in this Place, but we muſt adjourn to another 
Place for it: The bare putting of a Caſe by a Priſoner at the Bar, does 
not make that to be the Caſe truly in Point of Fact; for as far as I heard 
and underſtood the noble Lord's Propoſal at the Bar, what he deſired to 
have his Counſel heard to, was, That he being One of Six that went into 
the Field, but going with a Deſign to part them, and not with an In- 
tention to promote the Quarrel, could not be in equal Degree of Guilt 
with thoſe that were on the other ſide, who killed the Party ; but now, my 
Lords, I take it, it is far from bein granted on the other Side, that that 
1s the State of the Fact; nay, my LS himſelf owns- that he was in the 
Field, and that he was engaged in the Combat with Mr. James; and then 
the Queſtion muſt be that is to be debated, Whether a Party that is con- 
cerned in a Quarrel where a Perſon is killed, is in equal Degree guilty with 
thoſe that were on the other Side againſt the Perſon that was killed ; And 
then the 5 you” would be far different from what it would be otherwiſe, 
and as his Lordſhip did propoſe it ; and if there be a doubt in Matter of 
Fact, that ought to be ſettled here in this Place, that afterwards it may be 
conſidered in another. 

Earl of Nottingham. My Lords, I cannot but agree with that noble 
Lord, That the Larter of Fact ought to be ſettled, and then if any Debate 
arifes thereupon, your Lordſhips are to return to your own Houle, and 
there to debate what is your Judgment upon that Matter of Fact: But 
whatſoever Motion is made by the noble Lord at the Bar, wherein he deſires 
to have his Counſel heard, that I ſuppoſe may be conſidered here; and this 
Point having been ſtarted by my noble Lord at the Bar, as a Point of Law, 
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and not of Fact, I deſire to remind him of it, to know whether he does in- 
fiſt upon it ; if he does not move to have the Matter argued, then there is 
an End. | ofthe; 

L. H. St. My Lords, I do not think you will hear Counſel upon a 
Matter of Fact, and therefore it is not ripe (till the Fact be ſettled] for you 
to hear Counſel. | | 

Earl of Warwick, My Lords, I humbly pray, That you will heat my 


| Counſel as to that Point. 


L. H. St. My Lord, this is a Matter of Fact undetermin'd, and not a 
Matter of Law: What Opinion their Lordſhips will be of, when they 
have conſidered the Proofs as to the Fact, is one Step ; when that is over, 
it will be the proper Time, if any Doubt be remaining with their 
Lordſhips, in Point of Law, to hear Counſel ; but upon bare Matter of 
Fact Counſel is not to be allowed. 4 | 
Earl of Rochefter. My Lords, if there be any Debate among the Lords, 
Whether it be a Matter of Fact, or a Matter of Law, we muſt go up to 
our own Houſe; but upon any Point of Law, where Counſel is to be 
beard, it muſt be in this Place, in the Preſence of the Priſoner, and, after- 


, wards your Lordſhips will debate it among yourlclves. 


Earl of Nottingbam. I hope, my Lords, the Counſel would not ſtate the 
Caſe otherwiſe than as it is really in Point of Fact; nor can this noble 
Lord hope, that any Thing will make an Impreſſion upon my Lords, but 
what from the Fact rightly ſtated, is ſupported from the Evidenee ; and 
that which my Lord propoſes, is to have his Counſel heard to a Matter of 
Law, which your Lordſhips will be Judges of after you have heard it, 
whether there be any Weight in that which he ſuppoſes to be his Caſe, 
That a Perſon aſſiſting in a Combat on the Side of him that is killed, is in 
equal Degree of Guilt with them that are on the other Side; that poſlibly, 
if the F act be agreed, may be a Point fit to hear Counſel to, before your 
Lordſhips go to debate it among yourſelves. 

Duke of 2 Devonſhire. If I am not miſtaken, my Lord of //arwick owns 
his being one of them that fought, for he has offered Witneſſes to prove, 
That he received a Wound in his Hand by fighting: If my Lord of Har- 
wick thinks, that there is a Difference between his being on Mr. Coote's Side, 
and theirs that were on the other Side, and would have his Counſel heard, 
how far it will difference his Guilt, and the Nature of the Crime, from 
what it was with them on the other Side, I cannot think that can be to any 

reat Purpoſe to have that argued ; but if your Lordſhips pleaſe, you ma 
— his Counſel what they have to ſay to that Matter; but otherwiſe, 1 
cannot think, but that his un will acknowledge the Matter of Fact, 
that he was en in the 9 00 . 

Earl of Peterborough. My Lords, I deſire, if this be a Point that my 
Lords Counſel ſhould be heard to, that it ſhould be ſtated as a Point of 
Law, and then your Lordſhips will conſider of it. 

L. H. St. As well as I could apprehend it, as it was offered by my Lord 
of I/Varwick, this was what he deſired to have his Counſel heard to: Tho? 
the Perſons engaged in the Quarrel on the oppoſite Party to Mr, Coote have 
been tried, and found guilty of Manſlaughter, yet he is not in equal degree of 
Guilt with them, he being engaged on Mr. Coote's Side, and therefore his 
Lordſhip's Caſe differs from theirs who fought againſt Mr. Cozte, Thiz 
Point he would have argued by his Counſel before your Lordſhips as a 
Matter of Law founded upon the Fat; now the Fact of the Caſe muft 
ariſe from the Evidence as it has been given, which has not yet been de- 
bated or ſettied by your Lordſhips; and till that be agreed to be the Caſe, 
no Queſtion of Law does properly ariſe. 4 

Duke of Leeds. My Lords, if poſſible, I would put this Matter into 
its true Method ; for indeed I think we have been all this while out of 
the Way. The noble Lord at the Bar has defired to have his Counſel 
heard ; this Houſe has allow'd him Counſel in Matters of Law ; I would 
defire that the Counſel would ſtate the Caſe fo to your Lordſhips, that it 
may appear to be a Caſe fit to be y_ that ſo it may receive your Lord- 
ſhips Judgment thereupon. My Lord's own bare propoſing of ſuch a 
Thing, will not be enough to incline your Lordſhips to be of Opinion, 
perhaps, one Way or other; but I would pray your Lordſhips, That you 
would direct the Counſel that are aſſign'd for my noble Lord at the Bar, to 
propoſe that to your Lordſhips as a Point of Law that he ought to inſiſt 
upon. I think it is apparent to every Body, that no Point of Law can 
ariſe but upon Matter of Fact, which is agreed to be proved in any Cale; 
now the Proofs of the Fact we have heard; now, that which I would pro- 
poſe to your Lordſhips is, That inſtead of hearing his Counſel to argue in 
point of Fact, what is not yet agreed upon to be the Fact, they ſhould 
ſtate ſuch a Point of Law as they would argue upon; and then whether 
you would think it a Point of Law, or not a Point of Law, we muſt go 
into another Place, where it may be debated, whether it be ſuch a Point 
of Law as that Counſel ſhould be heard to it. 

Earl of Peterborough. My Lords, I hope you will forgive me for inter- 
poſing in this Matter, but that which I have to ſay to it is this: I am far 
from giving any Opinion as yet, as to the Matter of Fact, whether my 
Lord of I/arwick was Mr. Coote's Friend or his Enemy; 1 know it is not 
a proper Place for that Matter to be debated in : But my noble Lord at the 
Bar deſires to have his Counſel heard upon that Point, as if the Fact was 
agreed: Truly, till the Fact be agreed, I queſtion whether we can give 
any Judgment or Opinion one way or other. If I obſerved aright, the 
Evidence for the King aimed at ſomewhat elſe : I ſhall not ſay what my 
Opinion now is, till we come to debate it among ourſelves ; 5 here is a 
Deſire of having Counſel heard, but there is no Queſtion of Law ſtated. 
but it depends upon a Matter of Fact which is not yet determined by your 
Lordſhips, before whom the Conſideration of both Fact and Law doth lie, 
Whether a Perſon that is engaged on the Side of the Party that's kill'd in 
a Quarrel, where ſeveral Perſons on both Sides are concerned, be as much 
guilty as thoſe that are concerned on the other Side ? | 

Marg. of Norm. My Lords, I do ſuppoſe that you may hear the Cpun+ 
ſel to ſtate the Queſtion, without your determining any Thing upon it, as 
to your Opinion one 247 or other; for your hearing of Counſel is onl 
in order to prepare > Wee ordſhips for the Debate among yourſelves, if 
there remains any Doubt with you. It ſeems, m 2 at the Bar 
has propoſed that his Counſel ſhould be heard: If the Counſel will ſtate the 
Point to be argued upon, your Lordſhips may here conſider, Whether it be 
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fuch a one as it is fit to hear Counſel to; then, no doubt, you will hear 
Counſel to it. This, I ſappoſe, you will hear from chem, or otherwiſe 
your Lordſhips will not think fit to give yourſelves the Trouble to go and 
debate that Which is no ſettled Queſtion to be debated . 
E. of Rochſſer. My Lords, I am afraid, of Neceffity, you muſt a 
journ to your own Houſe, ſor I find my Lords are here arguing one with 
another; ſome are of Opinion, That the Counſel ſhould ſtate the Queſ- 
tion, that they ſhould be heard upon; others of my Lords are of Opinion, 
That it is only a Matter of Fact, not a Matter of Law, upon which 
Counſel ſhould be heard ; then it muſt be debated between your Lordſhips, 
which is not proper for to do here; therefore I would humbly move your 
Lordſhips, that you would adjourn to your own Houſe. ood 
E. of Peterborough. I ſuppoſe your Lordſhips will be pleaſed to enquire 
of the Counſel, Whether they do inſiſt upon this Point. 
I. H. St. My Lord Warwick, if your Lordſhip inſiſt that your Coun- 
ſel ſhould be heard upon the Point which you have offered, it ſeems there 
is ſuch a Difference of Opinion among my Lords, that for the Debating 
of what ſhall be done in the Caſe, my Lords muſt adjourn ; but if you do 
not inſiſt upon it, they will go in the ordinary Method, to contider of 
the Evidence that has been given, after it is ſumm'd up on both Sides ; for 
if you have no more Evidence to offer, you are to make your Obſerva- 
tions upon the Evidence that has been given. 

E. of Warwick. I ſubmit it, upon the whole Matter to your Lordſhips, 
Whether my Counſel can be heard, or not, to that Point; how far, I 
being of Mr. Coote's Side, can be guilty of his Death. 

I. H. St. That is a Matter of Fat which is not yet determin'd ; and 
therefore the Queſtion which you ſuppoſe to ariſe upon it, is not yet ripe 
to be reſolved, If you have no other Witneſſes to produce, that which 
remains, for I think I may properly acquaint you with the Method of 
Proceeding, is, That you are now on your Part to ſum up the Evidence 
that has been given, which is your own Work, as not being allow'd 
Counſel as to | ond of Fact; you are at Liberty to make ſuch Obſerva- 
tions as you may think for your Advantage upon the Evidence, and ſo to 
cloſe your Defence. 

3 Ne Warwick, My Lord, I ſubmit it upon the whole Matter to your 

ips. 5 

L. H. St, Mr. Attorney General, my Lord of Warwick ſubmits the Mat- 
ter, as it bas been prov'd, to their Lordſhips, without any ſumming up 
of the Evidence; you who are of the King's Counſel, if you think fit, 
will ſum up the Evidence on yours, in order to their Lordſhips Conſide- 
ration of it: This you know is the Time for doing it. Make Proclama- 
tion for Silence, 

Cl. of the Crown. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O Yes,. O Yes, O Yes, my Lord High Steward of En- 
gland, his Grace, does ſtraitly charge and command all manner of Per- 
ſons here preſent, -to keep Silence, upon Pain of Impriſonment. 

L. H. St. Gentlemen, you that are of the King's Counſel, now is your 
Time to ſum up the Evidence for the King. 


3 Then Mr. Sollicitor * began to ſum up the Evidence, but 
Sir John Hawles. 57 Voice was / low, that he could not be heard by the 


Lords that ſat at the upper End of the Houſe. 


D. of Leeds. My Lords, I think it of ſo great Importance to have a 
true State of the Fact and Evidence laid before us, and that we may hear 
what the King's Counſel do ſay at the Summing up of the Evidence, that 
if my Lords be of my Opinion, we ſhall be very defective to know what 
Judgment we give when we come to give Judgment, unleſs we are 
thoroughly apprized of the Matter of Fact and the Proofs. I confeſs I 
am going to move that, which is a Thing not according to the Orders of 
the Houſe, but much without the Rules of the Houſe, 'T hat the Counſel 
ſhould be heard in any other Place but where they are, at the Bar of the 
Houſe ; this is contrary indeed, I acknowledge, to the Orders of the 
Houſe, and ſo my Motion is irregular ; but yet, in order to our Satisfac- 
tion, that we may be enabled to hear what the King's Counſel do fay to 
us, eſpecially in ſumming up the Evidence, I cannot but offer this to 
your Lordſhips; for we can no more hear the Counſel here, than if we 
were quite out of the Houſe : Whether, therefore, your Lordſhips will 
pleaſe to order, that any Perſon that has a ſtronger Voice ſhould ſum up 
the Evidence; or whether you will diſpenſe with the Orders of the Houſe 
ſo far, as that Mr. Sollicitor may come to the Clerk's Table, or ſome other 
Place within the Houſe, where he may be heard by all, I muſt ſubmitit to 
your Lordſhips. It would be a great Satisfaction for us to hear him, in 
order to our 3 but I acknowledge in this I do make an irregular 
Motion, as to the Orders that are uſually obſerved by your Lordſhips : 
But I know not how to help it, in regard, without hearing, it is impoſſible 
tor us to form our Judgment. 

E. of Roch. My Lords, I have a very great Reſpect for every Motion 
that that noble Lord who ſpoke laſt does make, and I am of his Opinion, 
That it will mightily tend to the Satisfaction of my Lords who are to give 
their Judgment in this Caſe, to hear both the Evidence and the Counſel, 
and what Obſervations are made on both Sides; and that it is a great Diſ- 
advantage that the Counſel ſhould have ſo low a Voice, that all my Lords 
ſhould not be able to hear him; but yet I hope that may be remedied ſome 
other Way than what is propoſed by that noble Lord ; for if what he de- 
ſixes were done, it will be obvious, that in Point of Precedent many In- 
conveniences will occur upon breaking the Orders of the Houſe, to com- 

ly with a Motion which is acknowledged by the noble Lord himſcif to be 
u regular; for it would be impoſſible to hear any Body, if it be permitted 
to make ſuch a great Noiſe without; and it is that which renders the 
Difficulty of hearing the greater. If that were quieted, your Lordſhips 
might hear this Gentleman as well as thoſe of the other Counſel : Or, if 
this Gentleman's Voice will not ſo well reach your Hearing, then there 
are other Gentlemen of the King's Counſel that have ſtronger Voices; 
and if any of them would ſum up the Evidence, I believe it would be bet- 
ter heard, and conſequently better apprehended by your Lordſhips ; for I 
had rather any Expedient ſhould be found out to comply with the Orders 


of the Houſe, and preſerve them, than that any irregular Thing ſhou!d be | Square. 
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| done for the breaking the Orders of the Houſe, upon any Account wii. 


L. A. St. Make another Proclamation for Silence. | 
Cl. of the Crown. Serjeant at Arms, make Proclamation. 4 

Serj. at Arms. O Yes, O Yes, O Yes; my Lord High Steward of Ea. 
gland, his Grace, does ſtraitly charge and command all manner of Perſons 
here preſent to keep Silence, upon Pain of Impriſonment. 

E. of Bridgewater, Truly, my Lords, the Noiſe about the Court is ſo 
great, that we who fit much nearer to the Bar, than the noble Lord who 
made the Motion for the Removal of the Counſel into another Place, can. 
not hear Mr. Sollicitor what he ſays; and therefore I think ſome of the 
Guard ſhould be ſent out to clear all the Paſſages about the Court, that 
there may be no Noiſe; for it is the Noiſe of the People without, that 
makes it fo difficult to hear the King's Counſel. 

L. H. St. Let ſome of the Guard without take care that there be not 
that Noiſe made; and whoſoever does make a Noiſe, let him be taken in- 
to Cuſtody. _ 

[Then another Proclamation was made fir Silence; upon which there was a 
| greater N in the Hall. 

L. H. St. Mr. Sollicitor, There is hopes now, ſince there is not ſo great 
Noiſe as there was, that you may be heard by my Lords: You mult uſe 
the beſt Endeavours you can, that you may be heard. 

E. of Roch. If that Gentleraan cannot ſpeak out ſo well that he can be 
heard, thoſe of the King's Counſel that have better Voices, muſt ſum up 
the Evidence, 

Mr. Sel. Gen. My Lord, I ſpeak as loud as I can. 

E. of Roch. There are others of the King's Counſel, pray let them do 

it then; Mr. Attorney, he being nearer and within the Bar. 
L. H. St. I know not whether Mr. Attorney be a, for the ſum- 
ming up of the Evidence, becauſe he examined the Witnefles, and the 
King's Counſel uſually allot to themſelves the particular Parts which they 
intend to take, 3458 

E. of Rech. Then let Mr. Solicitor go on. 

Ar. Sol. Gen. I would ſhortly obſerve to your Lordſhips what Evidence 
hath been given to you on Behalf of the King in this Caſe, againſt that 
noble Lord, the Priſoner at the Bar, for the Offence for which he ſtands 
indicted. The firſt Witneſs that was produced was the Drawer at the 
Greyhound T avern in the Strand, where this Quarrel, that was the Occa- 
ſion of the Death of this Perſon that was ſlain, happen d; and he tells 
you, that that Night there was at his Maſter's Houſe my Lord of Mar- 
wick, my Lord Mohun, Capt. French, Capt. Cote the Perſon that was 
kill'd, and Mr. Dockwra ; and after they had been there ſome time, that 
other Perſon, that was the Sixth concerned in the Scuffle, Mr. James, was 
ſent for, and he came in when it was pretty late; there they continued 
till One or Two a-Clock, and then they came down to the Bar, and Or- 
ders was given for to call Coaches; but it being ſo late, and Sunday Morn- 
ing, _ could not find Coaches, and then there was Orders for the get- 
ting of Chairs; when ſome Chairs were brought, Mr. Coote and Mr, 
French went into two of the Chairs, but my Lord Mobun interpoſed, and 
ſaid there ſhould be nothing done that Night, and that if they went away 
he would call for a File of Muſqueteers from the Guard, and ſecure them; 
and thereupon they came out of the Chairs, and went into the Houſe, and 
there was the Noiſe of Swords claſhing heard at the Bar; Captain Coxte 
ſaid he would laugh when he pleas'd, and frown when he pleas'd, and 
they parted ; three were on one Side, and three on the other of the Bar; 
my Lord of Warwick, my Lord Mchun, and Captain Coote, were on one 
Side; Captain French, Captain James, and Mr. Dockwra, were on the 
other Side. Indeed he ſays my Lord Afohun and my Lord of Warwick did 
what they could to pacify them, and threaten'd to ſend for the Guards; 
but away they went. The next Witneſs was Thomas Browne, and he was 
the Chairman that carried Mr. Coate, and he ſays, that there was an En- 
deavour by my Lord of J/arwick and my Lord Mchun to put off the Bu- 
ſineſs at that Time, and that they did what they could to have put it off, 
and that even after they were in their Chairs, when they were turned up 
St. Martin's-lane, there they ſtopp'd at the back Door of the Craſi- Keys Ta- 
vern, and that while they itood there with their three Chairs, three other 
Chairs came by, and then Captain Coote bid them put up, and follow at- 
ter thoſe Chairs as faſt as they could to Leice/ter- Fields. 

The next Witneſs is Milliam Crippes, who was the other Chairman that 
carried Captain Czote, and he gives your Lordſhips much the fame Ac- 
count that Br:wne gave before, and his Evidence was juſt to the fame 
Purpoſe, That my Lord of J/arwick and my Lord Mabun endeavoured to 
pacify the Matter, and that there ſhould be an End of the Buſineſs for 
that Night, and let it alone till another Time; and that my Lord Mobun 
threaten'd to ſend for the Guards, and ſecure them, and would have had 
them gone home, that is, Mr. Cote either with him to his Lodging, or he 
would go to Mr, Cote's ; but he could not prevail. Then my Lord Mi- 
hun ſaid, If he would go on, his Lordſhip would go and fee an End of 
the Buſineſs. 

The next Witneſs was one Crattle, who was one of the Chairmen that 
carried my Lord of Harwich, and he ſays, That my Lord Mobun and m 
Lord of J/arwick did endeavour what they could to put off the Matter till 
the next Morning, but that they could not prevail ; that afterwards, when 
he carried my Lord from Leicefter- Fields to the Bagnio, my Lord borrow- 
ed a Handkerchief of him to wrap his Hand in, for he ſaid he was wound- 
ed, but by whom that Wound was given does not appear, nor how he 
came by that Wound, any otherwiſe than as his Lordſhip himſelf ſays, 
that it was given him by Mr. James. f 

The next was the other Chairman that carried my Lord of Warwick, 
which was John Gibſon, and his Teſtimony need not be repeated, becauſe 
it did not differ from the others, The next Witneſs was Robert Applegate, 
who was the Chairman that carried my Lord Mobun; and he ſays, that 
there was an Endeavour uſed by my Lord upon his ſetting down in St. 
Martin's-lane, to quiet Captain Coote, and prevent any Quarrel at that 
Time; but he fays, when they would go on, my Lord Aabun ſaid, he 
would go and ſee the End of it; and thereupon they went on towards 
Leice}ter-fields to the End of Green: treet, which is at the lower End of the 
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The next Witneſs was Palmer, who was one of the Chairmen that 
carried Mr. French to the Bagnio in Ln, Pap and he tells your Lord- 
ſhips what ha ppen'd upon his carrying im thither; how, immediately after 
his coming there, my Lord of Marwic came thither, and they knocked 
at the Door at the ſame time, and that Captain French was very much 
wounded, and wy went into the Houſe together, and that French would 
have had them pull off his Cloaths to ſee his Wounds, for he believed he 
was a dead Man. 
The next Witneſs was the Chairman which carried Mr. James, and he 
only tells your Lordſhips, that he carried a Gentleman into Leice/ter- 
4; that my Lord Mahun endeavoured to put off the Buſineſs for that 
icht; but who the Perſon was that he carried he cannot fo well tell, nor 
:ve an Account of; but when he had ſet him down at the further End of 
54 Square, there he left him, and he knows no further. 

Then there was the Surgeon at the Bagnio in Long- Acre, who gives your 
Lordſhips an Account, that about Two of the Clock in the Morning on 
the Sunday, my Lord of J/arwick and Captain French came in there; 
Captainz French was wounded in the Body, and my Lord J/arwick was 
wounded in the Hand, and my Lord J/arwick did take extraordinary Care 
of Captain French, and would not have the Door open'd to any Body, 
nor his Lordſhip known to be there; that afterwards Captain James and 
Mr. Docttora came to the Door, and my Lord came to the Door himſelf, 
and when he ſaw who they were, he order'd them to be let in; and that 
there was a Diſcourſe about going into the Country, and that there was a 
Fear that Coote was kill'd. This is the Effect of the Teſtimony both of 
the Surgeon and his Servants; and it is to be obſerved, that when Cap- 
tain French came in, his Sword was not bloody, but my Lord of J/arwick's 
Sword was bloody almoſt all over, and that was taken notice of the next 
Day; and there are ſeveral Witneſies, both Men and Women of that Houſe, 
that give your Lordſhips an Account much to the ſame purpoſe, Then 
there was Captain Duckinfield, who ſays, that my Lord of J/arwick came 
to his Lodgings, and they went in a Coach together to the Tavern in 
Cornkill, and then there was a Diſcourſe of going into the Country, and 
my Lord ſaid that he was afraid his Friend Coote was kill'd; but that they 
had no abſolute News of his being kill'd at that Time; for it ſhould ſeem 
my Lord of // arwick torfook the Field as ſoon as the fatal Stroke was given, 
which, by whom it was given, is left to your Lordſhips Conſideration, 
Indeed it is pretended by my Lord, that the Wound that he had in his 
Hand was given him by Mr. James; but nothing of that is made apparent 
to your Lordſhips upon the Proofs. 

Then we came to give your Lordſhips an Account of the Nature 
of the Wounds that Mr. Cocte had in his Body; and for that we produced 
both the Surgeon that did probe the Wounds by the Order of the Coroner, 
and the Coroner himſelf. Indeed we could not pet a politive Anſwer from 
cither the Surgeon or the Coroner, whether the Wounds were given by one 
and the ſame Sword, or by different Swords; but then your Lord{hips 
have the Teftimony of Mr. Turner, who was Captain Cecte's Servant, and 
who knows his Maſter's Sword, and it hath been ſhewn to him, and he 
ſays, that is his Maſter's Sword that he went out with; and it can be 
eaſily judged whether he could give himſelf thoſe Wounds by that Sword, 

And your Lordſhips have likewiſe had brought before you another Sword, 
which was left at the Bagnio in Long- Acre, that was Captain French's, that 
had no Blood at all upon it; but my Lord of Hf arwick's, it feens by all 
the Evidence, had a great deal of Blood upon it, 

Then came the Witneſſes for the Priſoner at the Bar, this noble Lord, 
my Lord Warwick; and the Sum of the Teſtimonies that they have given, 
is of a great deal of Kindneſs between my Lord Warwick and Captain 
C:ote; that my Lord lent him a hundred Guineas to purchaſe his Com- 
miſſion in the Guards, when he had but three of four hundred Guineas 
which was neceſſary to make the Purchaſe ; and there are ſeveral of them 
that do teſtify, that they always look'd upon Captain Cote and my Lord 
of 1//arwick to be very good Friends, and that there never was any Quarrel 
between them ; and that is the Sum of what the Evidence on that Side did 
teſtify. And this, my Lords, I take to be the Sum of the Evidence that 
has been given on either Side; and when I have laid it thus before your 
Lordſhips, I muſt ſubmit it to your Lordſhips Judgment, what Opinion 
you will be of upon the whole Matter ; only there 1s this one Obſervation 
that I would make to your Lordſhips upon this Evidence, That there is 
not one Witneſs that has given you an Account ſatisfactory, by whoſe 
Hand theſe Wounds were given to Mr. Coote; and therefore, tho' it is 
apparent my Lord of J//arwick was in the Place where the mortal Wound 
was given, yet by whoſe Hand it was given is not yet known ; until that 
can be known, every Perſon that was there muſt remain under the Impu- 
tation of the ſame Guilt, as having a Hand, and contributing to his 
Death; it is certain, and cannot be denied, that this noble Lord, my 


Lord at the Bar, was in the Field, wherein there was actual Fighting; 


tor he does not deny it himſelf, but ſays, that he was engaged particularly 
with Captain James, when Captain Czote was engaged with Capt. French, 
between whom, as it is alledged, the Quarrel was; but that is no Way, 


in Point of Fact, made appear to your Lordfhips ; and their being ſuch Sul- | 


picions and Circumſtances of the Blood upon my Lord of JParwict's Sword, 


and the great Concern that he was in when he came to the Bagni, and 


defiring to be concealed, and that nobody ſhould know that he was there, 
and the Care he took of Mr. French, who is the pretended Perſon that did 
the Fact, is that which is to be ſubmitted to your Lordſhips; and it is to 
be obſerved, that Mr. French's Sword was not bloody, but only dirty; 
but my Lord of /Yarwick's Sword was very bloody from the Hiit to the 
Point, and he was in a great Conſternation when he came into the Houſe, 

There is likewiſe a Circumſtance which your Lordſhips will pleaſe to 


for he Murder of Richard Coote, E/q. 


to one that was a Right-handed Man, is certainly a very great Wonder: 


| 


(178) 


and the Wounds being both given upon the ſame Side, it cannot but be 
concluded, that they were given by one and the.ſame Sword. 

Another Circumſtance which i Was to my Lord of //arwick is, that 
when he came into the Bagnio, after the Fact was over, he would have 
himſelf denied to be there, and went to the Door when Fames and Deck- 
wra Came in; and his declaring his Deſire of going into the Country; 
theſe, we ſay, are Circumſtances that do induce a Doubt, That my Lord 
of /Varwick had a Concern upon him of great Guilt of having a Hand in 
this Man's Death: It is indeed pretended by my Lord of //arwick, That 
Mr. Coote was a Perſon that my Lord of /Farwick had a Kindnefs for; 
but it is plain by the Evidence, that he left him dead in the Field, and 
did not take any Care of him, but took a great deal of Care of Captain 
French, who, it is pretended, was the Perſon that fought with Cre, 
when he came to the Bagnio; and there is nothing of Kindneſs at this 
Time pretended, nor any Thing of a Defence to this Matter offer'd by my 
Lord of I#/arwick, but on) y what the Chairmen ſay, that he endeavoured 
to put it off to another Time. Theſe, my Lords, are all the Obſervations 
that I ſhall make upon the Evidence in this Caſe ; how far this Evidence, 
upon Conſideration, will weigh with your Lordſhips, I muſt ſubmit it to 
you. If my Lord of Warwick did do the Fact, as theſe Circumſtances, 
we think, may incline your Lordſhips to believe he did, it will ſurely be 
Murder ; but how far the Evidence comes up to the Proof of that, we 
muſt humbly ſubmit to your Lordſhips, who are the Judges of it; and we 
leave it 1 your Conſideration upon what you have heard, 

L. H. St. Then it ſeems you have done on all Sides, 

Counſel. Yes, my Lords. 

Lords. Then adjourn, adjourn, 

L. H. St. Is it your Lordfhips Pleaſure to adjourn into the Houſe of 
Lords ?-----Lord;, Ay, ay. 

L. H. St. This Houſe is adjourned into the Houſe of Lords, 

Then the Lords went lack to their own Houſe in the fame Order they came into 
the Court in Weſtminſter-hall, and debated the Matter among them- 
ſelves, what 2 to give ufon the Evidence that had been heard : 
and in about Two Hours Time they returned again into the Court, er, ard 
pon @ Scaffold in Weſtminſter-hall ; and after they were ſeated in their 

laces, the Lord High Steward being ſeated in his Chair before the 
Throne, ſpoke to the Lords thus : 

Z. H. St. Will your Lordſhips proceed to give your Judgment? 

Lords. Ay, ay. 

L. H. St. Your Lordſhips will give me leave, as I aſk 
your ſeveral Opinions, to take ſo much Time as to write 
nion of every Lord,-----Lords. Ay, ay. 

Then the Lord High Steward aſted this Queſtion 
there preſent, 


2 Lordſhips 
own the Opi- 


Ste of every one of the Lords 
£ f beginning with the Puiſne Baron, which was the Lord 
ernard. 


Z. H. St. My Lord Bernard, Is Edward Earl of artuick 
283 the Felony and Murder whereof he ſtands indicted, or not 
guilty; f 

The Lord Bernard ſlosd up in his Place uncovered, and laying 
Hand upon his Breaſt, pronounced his Fudgment thus : 

I. Bernard. Not guilty of Murder, but guilty of Manſlaughter, 
my Honour, 

The fame Queſtion vas aſked ſeverally of all the Lords, whs in the ſame Form 

delivered their Opinions, as followeth : 

L. Haverſham. Not guilty of Murder, 
upon my Honour, 

L. Herbert of Cherbury, Not guilty of Murder, but guilty of Man- 
laughter, upon my Honour. 

L. Ii gion. Not guilty of Murder, but guilty of Manſlaughter, 
my Honour, 

L. Afpburnham. Not guilty of Murder, 
upon my Honour, 

I.. Cholmondeley. Not guilty of Murder, but guilty of Manſlaughter 
upon my Honour. 5 ; 

L. 7efferys. Not guilty of Murder, but guilty of Manflaughter, upon 
my Honour. 

L. Godolphin. Not guilty of Murder, but guilty of Manſlaughter, 
my Honour. 

L. Guilford. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, 

L. Oſulflone. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, 

L. Osborne. Not guilty of Murder, 
my Honour. 

J. Craven. Not guilty of Murder, but guilty of Manſlaughter upon 
my Honour. , 
L. Cornwallis. 
upon my Honour. 
L. Granville. 
upon my Honour, 

L. Berkley, Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, 

L. Lexington. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, ----- I.. Rockingham, Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour, 

L. Lucas. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour. ---- L. Culpeper. Not guilty of Murder, but gui ty of Man- 
ſlaughter, upon my Honour. 5 


his Right 


upon 
but guilty of Manſlaughter, 
upon 
but guilty of Manſlaughter, 


upon 


but guilty of Manſlaughter, upon 


Not guilty of Murder, but guilty of Manſlaughter, 
Not guilty of Murder, but guilty of Manſlaughter, 


obſerve, that even Mr. Coote's Sword was brought into the Houſe by ſome L. / aughan. Not guilty of Murder, but guilty of Manſlaughter, upon 
of the Company that were there; and whatſoever this noble Lord pretends | my Honour. L. Buren. Not guilty of Murder, but guilty of Man- 
of his Friendſhip to Mr. Coste, yet, it ſeems by his Care that he took of flaughter, upon my Honour, 
Captain French, he had as much Friendſhip for him. I.. 7ormyn. Not guilty of Murder, but guilty of Manſlaughter, upon 
There is another Circumſtance that has been teſtified, which it will befit | my Honour.“ L. Leigh. Not guilty of Murder, but guilty of Man- 
izr your Lordſhips to take inte Conſideration, and make iome Ovſervation | fſlaugnter, upon my Honour., 
ct; that is, the Nature of the Wound: It ſcems, he had two VWcunds, one L. Raby. Not guilty of Murder, but guilty of Manſaughter, upon my 
en the left Side of the Breaſt, near the Collar Bone, and that was down- Honour. -L. Howard of Eſcrick. Not guilty of Murder, but guilty 
wird ; and yet his Man, that was here produced as a Witneſs, does teſtify, | of Vanilzughter, upon my Honour. 
that he was one that uſed his right Hand, and then it is a Wonder that te L. Lovelace. Not guilty of Murder, but guilty of Manſlaughter, upon 
ſhould receive ſuch a Sort of a Wound in that Part; and the other Vound my Honour.-----L. Hunſdon. Not guilty of Murder, but guilty of 
was on the left Side too, but it was upwaid; and how that could be giver | Manilavghter, upon my Honour. 
Vor. V. A a L. North 
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1. North an{Gray. Not guilty of Murder, but guilty of Manſlaughter, | _ 


upon my Honour. , 


L. Hherten. Not guilty of Murder, but guilty of Manſlaughter, upon | | 
| upon m 


my Honour. | | | | 
I. Eure. Not guilty of Murder, but guilty of Manſlaughter, upon my 


Honour. 


L. IWWillowghby of Parham. Not guilty of Murder, but guilty of Man- 


ſlaughter, upon my Honour. | 
L. Dudley. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, 
L. Ferrers. Not guilty of Murder, 
Honour. 
L. IVilloughby of Ereſby. 
laughter, upon my Honour. 
1 Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour. 
T Abercavenny, Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, 
L. H, Steward. My Lord Viſcount Lonſdale, Is Edward Earl of War- 
wick guilty, &c. 4 
L. iſcount Lonſdale. Not guilty of Murder, but guilty of Manſlaugh- 
ter, upon my Honour. : 
L. Viſcount Longueville, Not guilty of Murder, buf guilty of Man- 
laughter, upon my Honour. ; 
L. Viſcount Townſhend. Not guilty of Murder, but guilty of Man- 
Naughter, upon my Honour. 
L. H. St. The Earl of Grantham, Is Edward Earl of Warwick guilty, &c, 
E. of Grantham. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, | 
E. of Albemarle, Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. i 
E. of Tanlerville. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 
E. of Il arrington. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. - 
E. of Scarborough. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, | 
E. of Torrington. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | 
E. of Marlborough. Not guilty of Murder, but guilty of Manſlaugh- 
ter, upon my Honour. ; 
E. of Montagu. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, 
E. of Portland. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | 
E. of Reche/ter. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 
E. of Nottingham. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour; 5 
E. of TJurmmth. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. . 
E. of Macclesfield. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. f 
E. of Radnor, Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. . 
E. of Feverſbam. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. . 
E. of Burlington. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, | 
E. of Carlifle. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. ; | 
E. of Bath. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour. i N 
E. of Angleſea. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 
E. of Eſſex, Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, ; 
I.. of Scarſlale. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. ; ; 
E. of Thanet. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 
E. of Che/terfield. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour, : 
E. of C:rnarvan. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | | 
E. of King/t-n. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. : 
E. of /Vinchelſea. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | 
E. of Stamford. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 
E. of Petcrb:rough. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. : q 
E. Rivers. Not guilty of Murder, but guiity of Manſlaughter, upon 
yy Honour, 
5 E. of AZarche/ter. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 


E. of Denbigh. Not guilty of Murder, but guilty of Manſlaughter, 


upon my Honour. 


but guilty of Manſlaughter, upon 
_ | 


Not guilty of Murder, but guilty of Man-- 


165. Ti Trial of Charles Lord Mohun, 
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E. of Leicefter. Not, guilty of Murder, but gullty of Manſlaughter 
% e 5 | Wy a ERIN 
E. of Bridgewater. Not guilty of Murder, but guilty of Manſlaughter 


Honour. 
E. of Dorſet and Middleſex. Not guilty of Murder, but guilty of Man. 
Taughter, upon my Honour. 

. of Suffolk. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, + ah ©: 

E. of Huntingdon. Not guilty of Murder, but guilty of Manſlaughter 
upon my Honour. | 

E. of Derby. Not guilty of Murder, but guilty of Manflaughter, upon 
my Honour. Kd? 


. of Kent. Not guilty of Murder, but guilty of Manſlaughter, upon 


my Honour. 


E. of Oxford. Not guilty of Murder, but guilty of Manſlaughter, 


upon my Honour. 

5 LL. My Lord Great Chamberlain, Is Edward Earl of IFarwi: 
guilty, &c. 

E. of Lindſey. Not guilty of Murder, but guilty of Manſlaughter, ugon 
my Honour. 

L. H. Stew. My Lord Marquiſs of Normanby, Is Edward Eatl of M- 
wick guilty, Cc. ; 

Lord Marquiſs of Normonby. Not guilty of Murder, but guilty of Man- 
laughter, upon my Honour. 

Lord Marquiſs of Hallifax. Not guilty of Murder, but guilty of Man- 
laughter, upon my Honour. 

. 41 ax My Lord Duke of Newcaftle, Is Edward Earl of WWarwict 
guilty, &c. 

D. of Newcaſtle. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 

D. of Scomberg. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. 

D. of St. Albans. Not 
upon my Honour. 

D. of Northumberland. Not guilty of Murder, but guilty of Manflaugb- 
ter, upon my Honour. 

D. of Ormonde. Not guilty of Murder, but guilty of Manſlaughter, 


upon my Honour. 


D. of Southa:rpten. Not guilty of Murder, but guiity of Manſlaugh- 
ter, upon my Honour. 

D. of Richmond. Not guilty of Murder, but guilty of Manſlaughter, 
upon 7 Honour. | 

D. of Somerſet. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | 

D. of Devonſhire. Not guilty of Murder, but guilty of Manſlaughter, 
upon my Honour. | | 

J. H. Stew. My Lord Preſident, Is Edward Earl of Warwick guilty, Cc. 

D. of Leeds. Not guilty of Murder, but guilty of Manſlaughter, upon 
my Honour, 

L. H. Stew. My Judgment is, That my Lord of JYarw'c is not guilty 
of the Murder, but is guilty of Manſlaughter, upon my Honour. 

Then the Lord High Steward rectoned up the Number of the Peers that wer: 


then preſent, and the Opinions that were hos and afterwards acquainted 


guilty of Murder, but guilty of Manſlaughter, 


their Lordſpips with the Refolutions that they came to, in this Manner : 

I. H. St. My Lords, 1 Lordſhips are Ninety- three in Number here 
preſent, and you have all acquitted my Lord of J/arwick of the Murder 
whercof he ſtands indicted, but you are of Opinion that he is guilty of 
Manſlaughter : Is it your Pleaſure that he ſhould be called to the Bar, 
and acquainted with your Lordſhips Judgment ?----------Lerds, Ay, ay. 

Cl. of the Crown. Lean at Arms, make Proclamation. 

Serj. at Arms. O Yes, O Ves, 0 Yes! Chief Governor of the Tower 
of Lendon, bring forth the Body of your Priſoner, Edward Earl of Mar- 
wick, forthwith, upon Pain and Peril will fall thereon. 

Then the Earl of Warwick was brought to the Bar. 

Z. H. St. My Lord of Warwick, your Lordſhip has been arraigned upon 
an Indictment for the killing Mr. Cote; you have pleaded Not Guilty, and 
put yourſelf upon your Trial by your Peers here preſent ; my Lords have 
heard the Evidence given both againſt you and for you, and have confidered 
of it, and are come to a Reſolution ; and their Judgment is, That your Lord- 
ſhip is not guilty of the Murder whereof you ſtand indicted, but that you are 
Rad of Manſlaughter. What has your Lordſhip to ſay, why Judgment of 

eath ſhould not be pronounced againſt you according to the Law? 

Earl of JVarwick. My Lords, I defire that the Benefit of my Peerage 
may be allowed me, according to the Statute of Edward the Sixth. 

L. H. St. My Lord, your Lordſhip has demanded the Benefit of your 
Peerage upon the Statute of Edward the Sixth, and you muſt have it by Law; 
but I am directed by their Lordſhips to acquaint you, That you cannot have 
the Benefit of that Statute twice; therefore I am likewiſe directed by 
their Lordſhips to ſay, That they hope you will take a more than or- 


* 
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| 


dinary Care of your Behaviour for the future, that ſo you may never hereaf- 
ter fall into ſuch unfortunate Circumſtances as you have been now under ; 
my Lords hope this will be fo ſenſible a Warning, that nothing of this 
Kind will ever happen to you again; your Lordſhip is now to berg 

L. H. St. Is it your Lordſhips Pleaſure to adjourn to the Houle of 
Lords ? —Lerds. Ay, ay. 

L. H. St. This Houſe is adjourned to the Houſe of Lords. 

Then the Lords went in Proceſſion, in the ſame Order that they came into tht 

Court. 


CLXV. Ie Trial of Charles Lord Mohun, before the Houſe of Lords, for the Murder of 


Richard Coote, - E/. March 29, 1699. 


Bout One of the Clock the Lords came in the fame Order as, the | 


Day before, to the T rial of the Earl of J/arwick, into the Court 
erected in Wetmin/ter- Hall. ; 
7] of the (inte. >erjeant at Arms, make Proclamation. 
Serj. at Arms. © Yes, O Yes, O Yes! My Lord High Steward, his 
Grace, does ſtrictly charge and command all manner of Perſons here pre- 
ſent to keep Silence, upon Pain of Impriſonment. 


Seri. at Arms. O Yes, O Yes, O Yes! All manner of Perſons who are 
obliged to give tacir Attendance here this Day, before his Grace my Lord 
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High Steward of England, let them give their Attendance forthwith 

Cl. of the Crown. Serjeant at Arms, make Proclamation again, 

Serj. at Arms. O Yes, O Yes, O Tes! His Grace my Lor dHigh Steu- 
ard of England does itraitly charge and command all manner of Peri 
here preſent to be uncovered, 

Cl. of the Crown. Serjeant at Arms, make Proclamation again. 

Serj. at Arms. O Yes, O Yes, O Yes ! Chief Governor of the Tow! 


of London, bring fort hthe Body of your Priſoner Charles Lord Mow 
a 


| forthwith, upon Pain and Peril will fall thereon, 5 
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my. Lord Mohun was /rought to the Bar.] 
* Lord So-  L. High Steward *. My Lord Aebun; your Lordſhip is now 
mers. - brought upon your Trial for the Murder of Mr. Cote, for 
which you ſtand indicted by the Grand Jury for the County of 
Middleſex, The King, who knows that Juſtice is one of the Pillars which 
ſupports a Throne, will have a ſtrit Account taken of the Blood of any ot 
his Subjects, without reſpect to the Quality of the Slain, or of the Perſon 
who ſtands charged with his Death. There is not one of the noble Poers here 
preſent, who are to de your Lricrs, but does heartily wiſh your Lordthip in- 
nocent; but, on the other ſide, if you ſhould _ to be guilty upon the 
Evidence, you ought not to hope that any onſideration of Rclation, 
Friendſhip, or Pity, will prevail againſt Juſtice. And therefore, ſince in 
our preſent Condition every Thing that is valuable in this World is at 
Rake, it will be highly neceſſary for your Lordſhip to recollect yourſelf, 
and to have your beſt Thoughts abou 4 5 Facts of this Nature are fre- 
quently attended with ſuch unhappy Circumſtances, that a noble Perſon 
may be juſtly covered with Shame to have Faults and Weakneſſes expoſed 
to ſuch an Aſſembly as this, although he be not conſcious to himſelf of 
the Guilt of Blood: But your Lordſhip ought not to be ſo far diicom- 
poſed with any Thoughts of this Kind, as to negle& your Defence againſt 
this heavy Accuſation of Murder. In order to this, it is neceſſary for your 
Lordſhip to hear with Temper what will be ſaid againſt you, and by no 
means to interrupt the Counſel or Witneſſes. I will take care to give your 
Lordſhip notice when the proper Time comes for you to make your Ob- 
ſervations upon the Evidence, to examine your Witneſſes, and to ſay what 
ou think proper for — own Defence; and when my Lords have heard, 
and fully and maturely conſidered the whole Matter, their Lordſhips will 
give ſuch a Judgment as the Law and Juſtice require. 
L. H. St. Read the Indictment to my Lord. 
Clerk of they © CH Lord 2 Lordſhip ſtands indicted in 
C: own. ; E the County of Middlzſex, by the Name of Charles Lord 
« Mohan of Ol. hampton in the County of Devon, late of the Parith of St. 
Martin's in the Fields in the County of N Wh together with Edward 
« Farl of Warwik and Holland, late of the fame Pariſh and County, 
« Richard French, late of the ſame Pariſh and County, Gent. Reger frog 
« late of the ſame Pariſh and County, Gent. and Gerrge Dockwra, late of 
the ſame Pariſh and . Gent. not having the fear of God before 
your Eyes, but being moved and ſeduced by the Inſtigation of the Devil, 
the 3oth Day of Oober, inthetenth Yearofthe Reign of our Sovereign Lord 
that now is, Nil an the Third, by the Grace of God of England, Scotiand, 
France, and Irela:d King, Defender of the Faith, &c. with Force and 
Arms, &c. at the Pariſh aforeſaid, in the County of Middlejex aforeſaid, 
in and upon one Richard Coote, Efq. in the Peace of God, and our ſaid 
Sovereign Lord the King, that now is, then and there being, Feloni- 
ouſly, Wilfully, and of your Malice afore-thought did make an Aſſault ; 
and that the atorcfaid Edward Earl of Warwick and Hz:iland, with a cer- 
tain Sword made of Iron and Steel, of the Value of five Shillings, which 
he the ſaid Edward Earl of Warwick and Holland in his right Hand then 
and there had and held drawn, the aforeſaid Richard Coore, in and upon 
the leſt Part of the Breaſt of him the ſaid Richard Cote, near the Collar- 
Bone of him the ſaid Richard Coote, then and there Feloniouſly, Volun— 
tarily, and of his Malice afore-thought, did Strike, Stab, and Thruſt in, 
giving to the ſaid Richard Cozte, then and there with the Sword drawn 
ore. in and upon the left Part of the Breaſt of him the ſaid Richard 
Cite, ncar the Collar-Bone of him the ſaid Richard Corte, one mortal 
Wound of the Breadth of half an Inch, and of the Depth of five Inches, 
of which ſaid mortal Wound he the aforeſaid Richard Corte then and there 
inſtantly died: And that you the ſaid Lord Mobun, together with the 
ſaid Richard French, Roger James, and George Dockwra, then and there 
Felonioufly, Wilfully, and of your Malice afore-thought, were preſent, 
aiding, abetting, camforting, aſſiſting, and maintaining the ſaid Ed- 
ward Earl of Warwick and Hyland, the ſaid Richard Coote, in Manner 
and Form aforcſaid, Feloniouſly, Wilfully, and of his Malice afore- 
thought, to kill and murder; and fo the FAR Edward Earl of Warwick 
and Holland, and you the ſaid Charles Lord Mohun, Richard French, 
Reger James, and George Dockwra, the aforeſaid Richard Cote, in Man- 
ner and Form aforeſaid, Feloniouſly, Wilfully, and of your Malice afore- 
thought, did kill and murder, againſt the Peace of our Sovereign Lord 
the Kine, that now is, his Crown and Dignity.” 


Cl. of the Crawn. How ſay you, Charles Lord Aobun, are you guilty of 
this Felony and Murder, whercof you ſtand indicted, or not guilty ? 

Lord Mobun. Not guilty. : 

Cl. of the Crewn. Cultrit, How will you be tried? 

Lord Mobun. By God and my Peers. 

Cl. ef the Crawn. God ſend your Lordſhip good Deliverance. 

C. of the Crawn. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O Yes, O Yes, O Yes! All manner of Perſons that wi}! 
give Evidence on behalf of our Sovereign Lord the King, againſt Charles 

ord M:hun, the Priſoner at the Bar, C them come forth and give their 
Evidence; for now he ſtands at the Bar for his Deliverance. 

Lo M:bun. My Lords, I deſire I may have the Benefit of Pen, Ink, 
and Paper. 

L. H. St. Your Lordſhips are plcaſcd to permit my Lord Mahun to have 
Pen, Ink and Paper ? 

Lord;. Ay, ay. 


i Pin, Ink, ind Paper were carried tz my Lord, by one of the Clerks of the 
Fuſe.) : 


Mr. Cawper. May it pleaſe your Lordſhips, my Lord Moabun, the Pri- 
ſoner at the Bar, ſtands indicted by the Grand Jury of the County of 
£Hiddleſex, before Commiſſioners of Over and Terminer in that County; 
and the Indictment ſets forth, That Eduard Earl of Warwick and Holland, 
Ctarles Lord M:hun, Baron Mobun of Okehampton in the County of Devon, 
Richard French, Roger James and Gerrge Dackwra, the 3oth of Oft:ber, in 
the Tenth Year of his Majeſty's Reign, with Force and Arms, at the Pa- 
7 pho of St. Martin in the Felde, in the County of Middleſex, upon one 
Richard Cecte, Eſq; Felonioufly, Wilfully, and of their Malice afore- 
thought, did make an Aſſault; and that the ſaid Edward Earl of War- 
wik and Helland, with a drawn Sword then in his right Hand, the ſaid 
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Richard Cote, upon the left Part of his Breaſt near the Collar-Bone, did 
Strike, Stab, and Thruft, giving him thereby a mortal Wound of the 
Breadth of half an Inch, and the Depth of hve Inches, of which Wound 


he inftantly died; That my Lord Mobwn, Mr. French, Mr. James and Mr. 


Deckwra, Feloniouſly, Wiltully, and of their Malice afore-thought, were 
preſent, aiding, RY Cong my Lord of Marit and Holland, the ſaid 
Richard Cote, in manner aioreſaid, to Kill and Murder: and then con- 
cludes, fo that the Earl of I/arwick and Holland, the ſaid Lord M:hun, 
Richerd French, Roger James, and George Docktora, the ſaid Richard Cote, 
in Manner and Form aforeſaid, Feloniouſly, Wilfully, and of their Ma- 
lice afore-thought, did kill and murder, againſt the Peace of the King, 
his Crown and Dignity. To this Indictment my Lord Mehun has pleaded 
not guilty, and for his Trial has put himſelf upon God and your Lord- 
ſhips, his Peers. We ſhall call our Witnefles, and produce what Evidence 
we have to give to prove my Lord Mobun guilty, and to ſubmit it to you. 
Mr. Ait. Gen.“ My Lords, This noble Lord, my Lord * $;- Thomas 
Mobun, the Priſoner at the Bar, ſtands indicted for the Neath Trevor. 
of Mr. Ceote, one of the King's Subjects, as your Lordihips have heard in 
the Caſe that was before you Veſterday; to which Indictment he hath 
pleaded not guilty, and for his Trial has put himſelf upon my Lords, who 
are his Peers; I ſhall very ſhortly open the Subſtance of the Evidence that 
we ſhall offer for the King againſt my Lord, the Priſoner at the Bar; we 
ſhall produce Evidence to prove, 'T'hat at the lime laid in the Indictment, + 
the 29th of O/7-bey at Night, and the next Morning, which was Sund, 
my Lord the Priſoner at the Bar, and my Lord of Warwick, (who has been 
found guilty of Manſlaughter upon this Indictment before your Lordſhips) 
and thoſe other Perſons that are named in the Indictment, Captain French, 
Captain James, and Mr. Doctit ra, and the Gentleman that was killed, hap- 
ry to be at the Greyh-wd Tavern in the Strand, which was then kept by 
r. Lecket, and continued there a great Part of the Night, indeed till the 
next Morning, about One or Two of the Clock in the Morning; there 
was w7 Lord of J/arw:ct, my Lord Mobun, Captain French, Captain Coote, ' 
and Mr. Dy(wra ; but very late in the Night the other Gentleman, Mr. 
James, was lent for: A Meflenger was ſent particularly to have him come 
to them ; there they continued drinking till about One or Two of the 
Clock in the Morning, then Coaches were ſent for; then the Drawer of 
the Houſe will acquaint your Lordſhips, that he went for them, and 
could not get any at that Time, being a very dark Night; and when there 
could be no Coaches had, then there were Chairs called for, and the 
Drawer went to call Chairs; and as we ſhall make it appear to your Lord 
ſhips, when the Drawer came back, there did appear to be a Quarrel 
among them, for there was claſhing of Swords, and they ſeem'd wh di- 
vided into two Parties; on the one Side were my Lord of Warwick, my 
Lord M:hun the Prifoncr at the Bar, and Mr. Cote; On the other Side 
were Captain Fren.h, Captain James, and Mr. Dachiura; and firſt there 
were two Chairs came to the Door, into which Mr. Freuch and Mr. Cote 
went, and when they were in the Chairs my Lord 4£h:n came out, and 
ſaid he would kill any of the Chairmen that went away; and ſo they put 
up again, and the Gentlemen came out, and came into the Houſe; but 
afterwards Mr, Corte went into the firſt Chair, and my Lord of J/arwick 
into the next, and my Lord Mobun into the third, and then they went 
away ; and the other three Gentlemen went into the other three Chairs, 
and followed them. Your Lordſhips will hear whither they were all car- 
ried. When my came to the End of St. Martin's-lane in the Strand, my 
Lord Mohun would indeed have endeavoured to have perſuaded Mr. Coote in 
particular to have gone home for that Night, and let the Buſineſs alone 
till another Time Fo Mr. Cove would go on; and while the three Chairs 
carried my Lord of Maric, my Lord Mehun, and Mr. Cote to St. 
Martin's-lave End, which were the three firſt Chairs that went away 
from Locket's, the other three Chairs that went after them: overtook them, 
and then by Mr. Cotes Command, the Chairmen that carried him went 
forward towards Leice/tcr-ficlds ; and then this noble Lord, my Lord Mobun, 
did ſay, If you go on, I will go and fee the End of it, and ordered the 
Chairman that carried him to go after thoſe Chairs in which my Lord of 
IVarwick and Mr. Cozte went; and accordingly they did go till they came 
to the hither End of the Square in Lercefter-frelds, near A rect End, 
where my Lord Mabun got out of his Chair, and paid for al che three 
Chairs three Shillings. But we ſhall not be able to give to your Lordſhips 
an Account particularly as to my Lord Mabun, > he did rn, 
but we ſhall call our Witnefles to prove what we have opened ; and when 
For Witneſſes are hcard, we ſhall leave the Matter to your Lordſhips 
udgment. | 
[Samuel Cawthorne, which was the Drawer at the Tavern at Locket's, was 
worn, and gave his Evidence to the ſame I feet that he did the Day beſore.] 
r. Ait. Cen. Pray, Will you acquaint my Lords, Who were at your 
Houſe the 29th and 30th of O#ober laſt, SaturdayNight and Sundiy Morning? 

Cauthirne. There were my Lord of Warwick, my Lord Mohun, Capt. 
Coote, Capt. French, Mr. D«kwra, and Mr. James. 

Mr. At, Gen. How long did they continue there? 

Cawthirne. Till between One and Two of the Clock in the Morning. 

Mr. Alt. Gen. Pray, Will you acquaint my Lords what happened at 
your Maſter's Houſe at that Time; you remember what Evidence you gave 
Yeſterday ; tel] the whole Matter again, becauſe it relates to another noble 
Lord that is now at the Bar. 

Cawth:rne, The Reckoning was called for about that Time, and I went 
up and took the Reckoning, and all the Gentlemen came down to the Bar, 
and Coaches were ſent for; I went for them, but no Coaches could be 
had : Then Chairs were ſent for, and I called for Chairs, and there came 
two Chairs to the Door, and into thoſe two Chairs went Captain Cote 
and Captain French; and my Lord Mobun and my Lord of JYVarwick en- 
deavoured to quiet them, and to put off the Buſineſs till another Day, and 
thereupon they came out of the Chairs, and came into the Houſe again 3 
My Lord Mobun did defire there might be no Quarrel, and would have Mr. 
Cote go home with him to his Lodgings at //:/!minfler, or he would go 
with Mr Cate, and ſaid there ſhould be no Quarrel that Night: There 
were then three of them on one Side of the Bar, and theee of the other 
Side, and their Swords were all drawn, My Lord of Warwick, my Lord 
Mohun, and Mr. Cote, were of one Side, and Capt. French, Capt. James, 


and Mr. Dockwra, were of the other Side: I was without the Houſe when 


% 
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the Swords were firſt drawn; but 1 heard my Lord Aabun ſay, I have got J and follow thoſe Chairs into the Fields, and ſwore, Damn him, he wey!y 

a cut Finger b endeavouring to part them; and at firſt when the Chaits run his Sword into one of us, if we did not make haſte, and overtake thy 

came on, my Lord Mabun ſaid, it they did quarrel, he would ſend ta the other Chairs, and go before them; I think his Words; were, Damn me, 

Guards for a File of Muſqueteers, and ſecure them; ſo that he did what I run my Sword into your Beech, if you do not make beſte, and get brf.r, 
| he, could to prevent any Quarrel at all; and when he. had received the | that other Chair, © te 9 


Wound in his Hand, I helped him to a Napkin to wrap 
on the bleeding of it: Then my Lord of | 
Captain Cote, went away in three Chairs, and my Lord Mobun gave Or- 
der to go down to WiAminfter ; and there were three Chairs called for by 


his Hand in, up- 
arwick, my Lord Mohun, and 


the other three Perſons; two did come, and Captain French and Captain 


James went into them; and the 6th' not being come, they ſtayed till it 
did come, and then they three went away too; the Chairs were all order- 


ed to go home with them; My Lord 6f Mur ict and my Lord Mohr * 


gave 
three Chairs immediately followed. | 

Mr. Att. Gen. Pray, will you conſider, and recollect with yourſelf, 
Was Mr. James there at firſt | 9 

Catothorne. No, I was ſent for him about Ten a-Clock at Night, and 
there he continued with them till they went all away 
and he was almoſt fuddled when he came in. 

Mr. Att. Gen. „a came in, was his Sword drawn ? 

. Cawthorne. His Sword was in the Scabbard, but the Scabbard was bro- 
ken, and he took and broke his Sword ſtamping upon it. 

Mr. Att. Gen, Pray, can you tell, you being up and down in the Room, 
what was the Occaſion of the Quarrel ? : 

Cawthorne, Indeed | can't tell; but ſome Words paſt when they were 
below Stairs by the Bar from Captain Coate, That he would laugh when 
he pleaſed, and frown when he pleaſed; and Mr, Dockwra did ſay, that 
they would fight them whenever they pleaſed when they went away; but 
I did not obſerve that there was any Quarre] between them while they 
re aboye, nor any Swords drawn till after I came from calling the 

Airs. | | 
Mr. Att. Gen. Were all the Swords drawn at once? 

Cawthorne, They were all drawn when I came in from calling for the 
Coaches and the Chairs, and three were within the Bar, and three were 
without; They were putting up their Swords when I came in again ; In- 
deed I do not know any Thing of the Quarrel, 

L. H. St. My Lord Mobun, Will you aſk this Witneſs any Queſtions ? 

L. MAobun. Indeed, I think I need not aſk him any Queſtion ; but yet, 
if. your Lordſhips pleaſe, I would aſk him this, Whether directly or in- 
directly I was any ways concerned in the Quarrel? Or, Whether I did 
not endeavour all that ever I could to quiet them ? 

Cawthorne, Yes, indeed, my Lord Mobun did endeavour all that ever 
he could to prevent any Quarrel at that Time, 

L. Mchun. Did I ſay any Thing tending to the promoting of a Quarrel 
or Fighting among them ? 

' Carothorne, No; my Lord 17:kun did not promote any Thing of the 
Quarrel between them, but he did ſay two or three times, that he would 
fend for the Guards to ſecure them, and keep them from fighting, both 
at the Door of the Houſe, and at the Bar, and aſk'd for a Napkin to 
wrap up his Hand in, for the Wound which he ſaid he got in endeavour- 
ing to quiet and part them, and prevent their fighting. 

. Mchun. That is all that F would aſk him, whether I did not en- 


Time? Catothorne. Yes, indeed, my Lord did fo. 

L. H. St. He has ſaid ſo already, my Lord, and therefore there does not 
need any further Examination of him to that Point: If both Sides have 
done with this Witneſs, let him go down. (Which be did.) 

I. H. St. Then, Mr. Attorney, Who is your next Witneſs? 

Mr. Att. Gen. Our next Witneſs is Thomas Browne, who was one of the 
Chairmen that carried Mr. Coote into Leiceſter-ficlds, 

(Then he was ſworn.) 

L. H. St. What is the Queſtion you would afk him, Mr. Attorney? 

Mr. Ait. Gen. My Lords, I defire he may be aſk'd and examin'd, and 
acquaint your Lordthips, who it was that he carried from Locket's the 2gth 
of October laſt to Leice/ter-ficlds, and what Time it was of the Night? 

Browne, I carried Mr. Coote in my Chair. 

Mr. Att. Gen. Whither were you directed to carry him? 

Browne. To 23 

Mr. Att. Gen. What Time of Night was it? 

Browne, It was three Quarters patt One, as near as I could gueſs. 

M.. Att. Gen. Pray, What other Chairs were there that went along 
with you? —Browne, There were two other Chairs. 

Mr. Att. Gen. Who were in thoſe Chairs, pray ?—Brawne, There were 
my Lord of 1arwick in one, and my Lord Mobun in the other. 

Mr. Att. Grn, Did you three go away from Locket's together? 

Browne. Yes, we did ; and when we were bid to take up, we went to 
the End of St. Aariin's-lanc, and turning up at the End of St. artin's- 
lane, there my Lord of //arwick and my Lord Mohun called out to Capt. 
Coote to ſtay, and to turn down to go to Vminſler; but Mr. Corte would 
turn up the Lane, and my Lord of J/arwick and my Lord Mobun made a 
Stop at the Back-Door of the Cre/5-4.ys Tavern, and both of them per- 
ſuaded Mr, C:ote to put it off till the next Morning; but he would not, 
he ſaid he would make an End of it that Night. 

Ar. fit. Gen. Pray, recollect yourſelf, Did they name among them 
what their Buſineſs was that they would make an End of ? 

Browne. No, they did not. | 

Mr. Ait. Gen. Who was it that ſtopp'd at St. Martin's-lane End? 

Browne. When we were turning up at St. Martin's-lane End, my Lord 
of IVarwick and my Lord Mobun call'd out to ſtop, and aſk'd Mr. Coote 
whither he was going? And when he ſaid, To Leice/ter-fields, my Lord 
 Mobun called out to us to ſet down, which we did, at the Back-Door of 
the C- Tavern; 27 did both of them, my Lord //arwtick and 
my Lord Mohun, perſuade Mr. Cecte to go home to //e/?min/ter, and not 
to end the Bulineſs that Night; but he would go on; and while we were 
there, there went three other Chairs up St. Martiu's-lane on the other 
Side of the Way; then Mr. Cacie, who was in our Chair, bid us take up, 


rder to their Chairs to keep cloſe with Mr. Cote; and the other 


in the fix Chairs, 


* 


tefler-firlds G Browne. Ves, they did fo. 


home with me to my Lodging at V gminſler ? 
| Browne. Ves, you did, and bepg'd of him as i 


| Coote call'd out to us, and 


— — 


— 


Mr. Au. Gun. You fay. then, they went all away together vp to Le. 
L, Mebun. I defire he may be aft d, Whether I did not defire him to go 


f it had been for an Alms, 
that he would put it off for that Night; but when the other Chaits pet 
by us at Cbaring-Croſi, in St. Martin's-lane, he would kave the Chair ta- 
ken up, and us to make what haſte we could to get before them thither, 
or elſe, he ſwore, Damn him, he would run his Sword into one of us, if 
we did not make haſte to get to Leice/ter- fields before the other Chairs that 
went up the other Side of the Way. 

Mr. Att. Gen. When the other Chairs were paſt by, and you went away 
to Leicefler-fields, pray tell my Lords what happened then? * 3 

Browne. We went away to Leicefler-fields, and when we came to Green. 

End, and were entering upon the Square upon the Broad Stones, Mr, 
id us to ſet him down, and ſo did the other 
two Chairs; and when he put his Hand into his Pocket to diſcharge us, 
my Lord of Warwick put his Hand in his Pocket to pay the three Chairs, 
and Mr, Coote offered half a Guinea to diſcharge the Chairs, and my Lord 
Mohun did produce 3s. and with it diſcharged all the three Chairs, and 
they all three walked away 8 forward upon the Broad Stones, on 
the Right Hand Side of the Way; It was ſo dark a Night, I could not 
ſee halt a dozen Yards from me; It was the darkeſt Night, I think, that 
ever I ſaw in all my Life, and therefore I cannot tell what became of them 
aſter th myo out of the Chairs. 

Mr. Att. Gen. Pray, did you ſee my Lord Mabun afterwards ? 

4 No, I did never ſee my Lord Mabun afterwards till now here 
at the Bar. | 

Mr. Att. Gin. You ſay it was ſo dark, that you could not ſee three 

1 _ you ; pray, what did happen afterwards when you were in 
the Field | | 
Brune. A little while after we had ſet down theſe Gentlemen, I FI 
my Pipe out of my Box, and before I could light it, I heard a Calling of 
Chairs, Chairs, and I went up towards the End of the Square, where the 
Noiſe was; and when I came there, they would have had me lift the Chair 
over the Rails, and I told them, if I did I could not lift it over again: but 
they would needs have me lift it over, and I did ſo; and by the Light of 
the Lanthorn I ſaw Captain French and Captain James holding up Cap- 
tain Coote, and they did deſire me to take him into our Chair, but he was 
in ſuch a Condition that I could not get him into the Chair; it was be- 
fore I could well light my Pipe the Chairs were called, | 

Mr. Ait. Gen. Who did call, can you tell! 

Browne. No, indeed, I cannot tell who did call Chairs, but it was a 
Voice from the upper End of the Fields, and we lifted our Chair oyer the 
Rails into the Fields, and there were two Gentlemen holding up another 
Man ; I have heard it ſaid it was Captain French and Captain James, and 
they cried out, Dear Cite, Dear Cote ! and would. have had him gotten 


| into the Chair, but we could not; and my Lord of 7Farwick did then ſay, 


| 


— 


— —— 


deavour all that I could to prevent any quarrelling or hghting at that if any Damage did come to the Chair, tho? it were 100/. we ſhould be ſa- 


tished for the Damage; but we were not able to get him into the Chair, 
and fo there we left him. 

Mr. Ait. Gen. You ſay you ſaw two Gentlemen holding up Mr. 
Coote, and 'twas a very dark Night, How could you tell who thoſe Gen- 
tlemen were ? 

Browne. I could not ſee any Thing of them till we came up with the 
Candle cloſe to them. 

Mr. Att. Gen. And what did they ſay when you came up cloſe to 
the Chair ? 

Browne, They offered me an 100. Satisfaction for any Damage to 
my Chair; but they could not get him in, for he was at that Time dead, 
I believe, for we went to hale him up, and to get him into the Chair, 
but we could not do it. 

Mr. Att. Gen. Can you tell who the two Perſons were that held him up! 

Browne. No; but by the Deſcription of the Perſons they had ſuch 
Cloaths on, as that they muſt be Captain French and Captain James; but 
indeed I cannot ſwear directly who they were that were there, nor who 
they were that called for Chairs at the upper End of the Field ; but when 
our Chair was lifted over again over the Rails, and we came to the Corner 
to ſee who ſhould be taken in, there came one to us who bid us carry him 
to the Bagnio in Lorg-Acre; and thither we did go accordingly. 

Mr. Att. Gen. Pray, can you tell who the Perſons were that held up 
the Gentleman they would have to be got into the Chair ? 

Browne, No, indeed, I cannot. 

Mr. Att. Gen. Pray, can you deſcribe 'em fo 2s to know them, whether 
my Lord of //arwick,and my Lord M:hur were thoſe two Gentlemen? 

Browne. My Lord of Warwick and my Lord Mobun were not there, I'm 
ſure, for I know them very well; I was acquainted with them before; 
and when I came up to theſe Gentlemen with the Candle, there was one 
of them was bigger than my Lord of JY/arwick, or my Lord Aobum; and 
the Elder of them had other Sort of Cloaths than cither of them had on 
at that Time, as we could ſee when we came up cloſe with the Cand!z 
to them. 

Ar. Ait. Gen. Were there any Lights of the Lamps, that are uſually 
in the Streets at that Time, about the Square ? 

Browne. Yes, there were thoſe Lights; but it was a very dark Night, 
and we could not ſee two Yards befgre us, that I am ſure of ; and there 
was nobody -lie that I ſaw at that Time at the upper End of the Field, but 


| thoſe two Gentlemen, holding up of Captain Cote, whom we had brought 


up before to the Square, and lett him with the Earl of /Parwick and my Lord 
Mabun, at the Bottom of the Square; but whither they all went, indeed I 
can't tell: We call'd Watch; but they ſaid it was not within their Ward, and 
therefore they would not come. When we law how 111 Mr, Cote was upon 
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It t the Cuſtom of our Nation, to have two poſitive Witneſſes. to 
—— Now it — de imagined, that I make uſe of this as an 


"I l 
. 
* 


| WY * Ir Wet 1 — N 


I # 
ad. 19 4 * 
ne 2 4 
; * 6 F . 
x PRA 
= - : 
* 
Lf 
CAS 7 
. . 
: a F 
o >: » * 
re o - i * £ - 


= 2 * * 
3 


La 


p- 


rgument; e are tied up to theſe Rules: No, I am not of that 
Ae fon are bound by the Rules of any Society whatſoever. 


The Parliament have a Power to abrogate all Laws that they have paſſed, 


* 


i and ſo certainly cannot be tied up by any Rules now 
» . there are — Rules of Equity, and Juſtice, 
and Right Reaſon, and Conſcience ; and theſe, I think; are unalterable, 

and never to be ſwerv'd from; and therefore I ſhall take the Liberty to 

ſee how far agreeable our Proceedings are to theſe Rules. 

Sir, I do look upon it, that 'tis a Rule agreeable to what I ſpeak of, 
That no Man ſhall be accuſed by he knows not whom; and that no 
Man ſhall be accuſed, but 1 the 8 againſt him, and he, ſhould 

fronted, and brought Face to Pace. . ; | 

or 2 one of thoſe —— Sir Jahn Fenwick to be guilty and there 
is clear Proof of it by one Witneſs; and you have added to this an Indict- 
ment that is found : But I muſt needs own, that | think that to be ſo far 
from giving any Addition or Strength to the Evidence, that when thatis 
brought in, 1 look upon the Scales to be lighter than they were before; 
for it any Record or Wriding that is ſworn to behind a Man's back, ſhall 
be brought here to ſupply another Part of the Evidence; (and if not ſo, 
why is it brought here ?) and if that be to be interpreted to make up a 
Part of the Evidence, I do, by parallel Reaſon, argue, that the like may 
make up the Whole at one Time or another; and may be fo far made 
uſe of, that any profligate Knave, that gives Information before a Juſtice 
of Peace, or a Secretary of State, this may riſe againſt any Man whatſo- 
ever- when he is obnoxious to the Government ; or a Perſon may be ac- 

cuſed for his good Service in this Reign, and this may be ſet up againſt 
him, and he run the Hazard of his Li 

Then, Sir, as to the Neceſſity of this Matter, I muſt confeſs, that thoſe 
that brought this Matter before us, are much wiſer than I; and therefore 
I will not examine what Reaſon they had to do it: But it is ſo little agree- 
able to me, I wiſh it had not come here. But is it to be ſuppoſed, that 

r Government is in hazard of any Man that is faſt in Newgate ? Can 
any Man think, that Sir John Fenwick can do any Thing in his Condi- 
tion to hazard it? Can you expect that a Man that hath been Six Months in 
Priſon, and nobody came at him, that he may make ſuch a Diſcovery as 
may be worth your while ? But ſuppoſe you had a Man of Invention and 

Practice, what a Spur do you put to it ? May not a Man of Parts, when 
he hath no other Way to fave himſelf, may not he frame ſuch a Plot, as 
may make the beſt Subjects in England tremble ? 

hy then, Sir, I do ſay, by this you are in a _ dangerous Way to 
ſuffer by the Invention of any Man: And ſuppoſe he ſhould be fo ignorant, 
as to know nothing; or ſo great a Blockhead, to be able to invent no- 
thing, would you hang him either for Ignorance or Inſufficiency ? I muſt 
confeſs, 1 dread the Conſequence of this for the Nation in general, and for 
our Poſterity. Tis not Sir John Fenwick's Life I argue for; I do not 
think it worth a Debate in this Houſe, nor the Conſideration of ſo great 
an Aſſembly ; but I do ſay, if this Method of Proceeding be warranted 
by an Engliſh Parliament, there is an End to the Defence of any Man 
living, be he never fo innocent. : 

Sir, I remember I heard it mentioned on the other Side of the Way, by 
an honourable Perſon, who never lets any Argument want its Weight, 
That King James attainted a great Number of Perſons in a Catalogue, 
in a Lump. Sir, I am not afraid of what arbitrary Princes do, nor an 
Iriſh Parliament; -but I am afraid of what ſhall be done here: I am con- 
cerned for the Honour of your Proceedings, that it may not be a Pre- 
cedent to a future Parliament in an ill Reign, which I am ſatisfied 
pu would not do. I had ſome other, Thoughts, which I cannot recol- 

« Wee 

Mr. Foley, the Speaker's Son. Sir, the worthy Gentleman that ſpake firſt 
upon this Debate, calls me up: He ſaid, that he thought in this Matter, eve- 
ry one ought to give the Reafons of his Opinion: And in giving the 
Reaſons of my Opinion, I do ſolemnly proteſt, I do it with the {Ame Since- 
rity as I would do, if I was upon my Oath, and of a Jury. 

The worthy Gentleman ſaid, That if there could be any Danger from 
this Precedent, that an innocent Man might loſe his Life, he would not 
be for it. I deſire that he would conſider, whether there be almoſt any In- 
ſtances of any innocent Men that have loſt their Lives, but what has pro- 
ceeded from 7 that have . upon guilty Men. The ſame Gen- 
tleman told you, that if we did not believe Sir John Fenwick to be guilty, 
no other Conſideration ought to move us to be for this Bill. 

Now the Reaſon I am againſt this Bill is, becauſe it does not appear to 
me, from the Evidence that hath been given at the Bar, that Sir John Fen- 
wick is guilty. And I do think, that which is not legal Evidence is no 
Evidence; and I do think, that all the Lawyers that have ſpoke in this Mat- 
ter, have allowed it to be no legal Evidence. And I defire Gentlemen 
will conſider, if it has not been thought reaſonable, that Men ſhould be 
convicted upon ſuch Evidence, why now it ſhould be ſaid to be neceſſary t 
1 think the Saying of my Lord Strafferd upon his Trial was this: If the 
Pilot was to direct a Ship in a dangerous Sea, and there was no Buoy to di- 
rect his Courſe, if he there ſplit his Ship, it was excuſable ; but if there 
was a Buoy up, then he was accountable for it. 

Now, comparing our Government to the Sea, there hath been many 
Rocks and Sands, and many Men have loſt their Lives by them ; but the Trea- 
ſon Bill ſeems to be ſet as a Buoy to avoid that Miſchief for the future. 
Now if we ſplit upon theſe Rocks, I ſhall think we are but ill Pilots. 

Upon a former Debate we were told, we are not tied up to the Rules 
of Il/e/tminfter-Hall, and it was ſufficient to juſtify a Man in giving his 
Vote for this Bill, that he was fatisfied that Sir John Fenwick was guilty : 
See the Conſequence of that, in Things that I have as much believed as I 
do this, I have found myſelf miſtaken. 

When a Jury acts according to legal Evidence, that they have no Rea- 
ſon to miftruſt : When a Jury finds according to legal Evidence, they are 
in no manner of blame : And if this Man be innocent, when you have taken 
away his Life, and his Eftate, and ruined his Family, all that you have 
to ſay for it is, That you have acted according to the beſt of your own 
Underſtandings, guided by your own private Opinion. 


Were this the Cafe of Sir John Fenwick only, and I not to give my | and Honour, as I 8 deſire to be dealt with myſelf. 


Vor. V. 
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Vote, I reckon him ſo deſpicable, and becauſe I believe him to be a Trai- 
tor, and I think the worſe of him for the Part he hath ated ſince he was 
in Cuſtody, I ſhould not concern myſelf about it. But when I ſpeak 
againſt this Bill, I ſpeak on the Behalf of all thoſe that may hereafter 
ſuffer by ſuch a Precedent as this. Thoſe Precedents that have been 
urged, Jon't come near this Point. And though the Power of the Par- 
liament is above that of other Courts, = there hath been no Precedent 
that comes up to this, That we ſhould paſs a Bill to attaint Sir Fohn 
Fenwick, becauſe he will not give Evidence, or there is no Evidence againſt 


him. If Sir Jobn Fenwick be to be hanged, becauſe there is but one Evidence 


againſt him, any Man in the World may ; and then I think every Man's 
Life depends upon it, whether this Houſe do like him or not. Conſider 
what a Reverſe of Opinion this will be, to what former Parliaments have 

iven in Caſes of the like Nature. I think if this Bill does paſs, every 
Man's Life will be as precarious as his Election. 

We have been told, how much Danger the Government will be in, if 
this Bill does not paſs. I have as much Zeal for this Government as an 
Man ; but all the Government is concerned, is, That a Man that you 
think a Traitor ſhould live. And I do think the Government is no more 
concerned in this Life, than in the Living of any Jacobite in England. 
But on the other hand, I think the Lives and Liberties of the Subjects 
of England are concerned ; and, by this Bill, you will make all their 
Lives and Liberties precarious, | | 

I am not for bringing the Blood of Sir John Fenwick upon me, or my 
Poſterity; nor can conſent for to make a Precedent, that a Man may 
be hanged without- Evidence. | 

Lord Cutts, The worthy Member that ſpake laſt but one, told you, 
That he thought the Life of Sir Jabn Fenwick was not worth the Couſi- 
deration of this Aſſembly : I do differ from him in that, If the Scripture 
tells us, That the moſt inſignificant Creature does not fall without God 
Almighty's Conſideration, I think the Life of a Gentleman may be 
thought worth ours. 

The worthy Gentleman that ſpake laſt, told us, That he did believe in 
his Conſcience Sir John Fenwick to be guilty : But becauſe he hath found 
himſelf miſtaken formerly, when he believed Things with the ſame ap- 
pearing Certainty, therefore he may be miſtaken now. I hope Gentlemen 
will not preſs an Argument upon our Judgments, from Precedents that are 
only Miſtakes : I do agree, 'That any Man may be miſtaken in a Thin 
which at that Time he thinks himſelt moſt certain of; but till that Miſ- 
take appears, I ſay, it ought not to make him doubt of any Thing that 
he does clearly and diſtin&tly perceive: If otherwiſe, there is an End of 
all Religion and Law; and it ſhakes the Foundation of the moſt certain 
Belief a Man can entertain. 

As it appears to me, ſome Gentlemen ſeem to lay a greater Streſs on ſome 
Things than they deſerve, and are not pleaſed to anſwer ſome Arguments ; 
and therefore I deſire leave to ſpeak to two or three Points in ſhort. I ſhall 
not ſay any Thing of the Authority of Parliaments, it ſpeaks itſelf; nor 
of the different 9 of our Proceedings, and that of inferior 
Courts; that ſeems to be agreed: But I ſhall apply myſelf particularly to 
mention ſome Things upon Sir Fehn Fenwick's Caſe, and in that take 
Care, as near as I can, not to trouble you with any Thing | have ſaid 
upon this Subject. 

I can't but obſerve, That every Gentleman that ſpeaks againſt this Bill, 
begins with an Introduction, that he believes him Criminal; which does 
ſomewhat aſtoniſh me: | hope they will explain themſelves a little. But to 
the Point: As to Sir John Fenwick's Caſe, I did take the Liberty in a ſor- 
mer Debate to obſerve, That it was not only a Conſpiracy againſt the lawful 
King of England, and had ſuch Parts in it, but alſo in bringing in a tyran- 
nical and foreign Power upon you. But there is one Conſideration | did not 
mention —— I thought what I ſaid carried fo great weight, it need- 
ed it not; I do ſay, not only as a Chriſtian, as an Engliſhman, and as a Subject 
of this Government, againſt which he hath committed a Crime of the 
higheſt Nature; but I will ſay, as a Man of Honour, that he hath acted 
contrary to the Rules of Honour. I think Sir Fohn Fenwick had made a 
much better Figure, if he had appeared in Arms in Flanders, where he 
might have charged this Prince at the Head of his Troops, than baſcly 
have contrived his Death in this Manner. 

Sir, I have only one Thing more that I deſire to ſpeak to; for what I ſay 
is more for my own Information than to deſire any Man's Opinion further 
than he agrees with it: I ſay, moſt Gentlemen have likewiſe owned, 'Fhat 
if they thought this an extraordinary Caſe, they would be for this Bill. 
| do ſay, as it appears to me, I do think, if ever there was an extraordinary 
Caſe, this is one; and if ever any Government was in Danger, this is, or 
may be, upon your Reſolution T'o-day. A great deal of Streſs hath been laid 
upon this Argument, That Sir Fohn Fenwick is in Hold: I take that to be 
nothing, for they keep a Combination together ſtill. ”Tis by Rewards and 
Puniſhments that all Governments are ſupported. Robberies, that were ſo 
common in France, that you could not walk after it was dark, by Puniſh- 
ments they have been brought to that, that you may ride from one end of it 
to another with a Purſe of Gold in your Hand, And if you think it a 
trifling Matter, that wicked Men that have ſuch Inclinations ſhould 
eſcape, I don't doubt 3 may have Plots every Day. 

I don't doubt but this Gentleman knows a great deal that he hath never 
laid before you. I would not be thought to preſs it as an Argument that he 
ſhould be condemned, becauſe he won't confeſs ; but I will be bold 0 ſa . 
if he does know of a great many Perſons that have been concerned in this Bu- 
ſineſs; if he knows of a Riſing that was deſigned, when this Conſpiracy was 
to be executed (and it may be executed ſtill, if Things ſhall be ripe for it); 
I ſay, though you keep him in Hold, it will be an Encouragement to them to 
go in the Cabals, in buying of Arms, Cc. I think the Matter before 
you is no leſs than the Fate of England, and the Fate of Europe, and of 
all your 3 ; I am ſure it is: And give me leave to ſay to you one 
Thing that is Matter of Fact, There are thoſe Stories inſinuated abroad, 
and thoſe Matters of Fact aflerted, with relation to a Conſpiracy, and re- 
viling this Houſe, that are not fit for me to repeat, But your Enemies laſt 
Year, before the breaking out of this Conſpiracy, had the ſame ſort of Mets 
ings, and the ſame ſort ot Diſcourſe, as they have now, I will end with pro- 
teſting to you, "That I deal with Sir Fohn Fenwick with the ſame Candour 


Sir 
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Sir Gaiifrey Cpl. That noble Lord rr DES, Ln 
the {mall Value 1 put upon wy” a Fenwick: I did fay, 1 3 
Venti ic l, conſidered in his ſingle Capacity, I did not think it was the 
while of this Houſe to a& in their Legiſlative Capacity upon him. 

Sir Charles Cartwright, I think this Bill is of very great Moment, and 
ought well to be conlidered before it paſſes; fot when it is paſſed, it will be 

too late to retrieve the ill Conſequence which may attend it: There is ſo 
much Roguery in the World, I think it hard Matter to arrive at the 
I ruth. is not long ago there was a Plot contrived by one Young, and 
others, againſt the Biſhop of Racheſler; and ſo cunningly-contrived, That 
if a Bill of Attainder had been brought in againſt the Biſhop of Rechefter, | 
before the "Truth had been diſcovered, I do not know what might have been 
the Coni{equence of it. I ſuppoſe —_— queſtions the Truth of this Plot; 
but God forbid that every body that hath been named for it ſhould be 
guilty, It may be true, That there was ſuch a Meeting that Sir John 
Fenwick is accuſed of being at, and yet 1 Femuick might not be 
there; and I do not think it ſufficiently proved, and therefore I can't give 
my Conſent to this Bill. | | | 

Mr. Manley, Sir, I have, as well as I could, attended to this Debate in 
this Matter; and I did not trouble you in the laſt Debate, becauſe I was 
willing to take all the Opportunities I could to inform myſelf. | 

'T'is to me an extraordinary Thing, not only for the Matter, but Man- 
ner of your Proceedings; which, conſidering all Circumſtances, appears 
to me to be not only not common, but unprecedented ; and as we are all in 
this Matter Judges, ſo I hope we ſhall apply ourſelves to conſider of it 
with that Lemper, as may lead us to give a right Judgment. And if 1 
had never ſo great Obligations upon me, and Dependencies, though from 
the Crown, I would lay them by, at leaſt they ſhould not influence'my 
Judgment in this Matter. We are to paſs Judgment in a Matter of Lite 
and Death upon this Perſon; and 'tis urged we ſhould do it, becauſe the 
common Courſe of Juſtice will not reach him for the Crime objected 
againit him, which is High-Treaſon; and the Species of that Tr „ AS 
it is laid in the Indictment, is, &c. | | 

Sir, the Evidence that hath been given to ſupport it, hath been the Affir- 
mation of a ſingle Witneſs at the Bar: Indeed other things have been al- 
ledged in the Bill; but, as hath been ſaid in H/eftminſter- Hail upon another 
Occaſion, They look like Pepper and Salt to me; for in themſelves they 
are not Crimes (I ſpeak with Submiſſion to your Judgments), at leaſt to 
bear Company with an Accuſation of High-Treaſon. 

As to the Evidence; firſt, Captain Porter tells you, That Sir John 
Fenwick was at a Meeting at the King's- Head, and at Mrs. Mountjoy's af- 
terwards, when there were treaſonable Diſcourſes amongſt them, and 
Charnock was directed to go into France; but the End of that is not prov- 
ed; for the Witneſs that told you of thoſe Meetings, did not tell you, as 
I obſerved, that Charnock did go to France; and what he ſaid upon other 

* Occaſions, is no Evidence to me. And though we are not tied up to 

the Rules of Meſiminſtir-Hall, I am fo young a Member, I know not 
what Methods are — in Parliament, that I may in ſome meaſure 
make them a Rule to me. 

The Law of England requires two Witneſſes upon the greateſt Reaſon; 
and *'tis not only the Policy of England, but the general Conſent (in this 
Caſe) of the whole World, and it is grounded upon the Law of God. It was 
objected by an honourable Gentleman the other Day, to a Gentleman, that 
he ſaid the Law of God required two Witneſſes. A Gentleman who is very 
near allied to one, from whom he might have early informed himſelf, made 
us a Challenge, to ſhew him where it was to be found: If he will look into 
Numbers and Deuteronomy, there are three particulars Texts very plain in it. 
'The Reaſon of this is illuſtrated in the Story of Suſannab; her Safety de- 
pended upon it: And the Fervs, when they proſecuted our Saviour, though 
they wanted no Malice, nor nothing to animate them to put him to Death, 
yet St. Matthew tell us, at laſt there was two Witneſſes found againſt 
him: And this being the Law of the Land, and the Law of. God, mutt 
be my Rule; I muſt have this Matter proved againſt Sir Jahn Fenwick, as 
full as the Law of the Land, and the Law of God requires. The other 
Evidence brought to maintain this Bill, is what is ſworn by Goodman be- 
tore a Juſtice of Peace, and the Account of the Evidence given by Good- 
man to the Grand-Jury, which, I muſt confeſs, I declare I am very far 
from being convinced ought to have Weight with us : But, I think, they 
mult lay a great Weight upon it, who give their Vote for this Bill; or other- 
wiſe they mult give their Vote upon the Teſtimony of one Witneſs. 

The Reaſon for this extraordinary Proceeding is, tis 15 There is 


a Neceſſity for it; the Plot will be loft elſe, ſay ſome ; Sir ahn Fenwick, 
ſays others, will eſcape elſe. As for the Plot, I with to God there was no 
ſuch Thing; but 'tis probable the beſt Way of ending this Plot would be, 
if his Majeſty in his Wiſdom thought fit to interpoſe with his Mercy 
and Grace at this Time; and better than for the Legiſlative Power, in an 
extraordinary Manner, to take off a Perſon againſt whom there is not a le- 
gal Evidence. Gentlemen ſay, they are convinced in their Conſciences ; 
but I will appeal to their Conſciences, whether there be legal Proof againſt 
him; and ſhall we then interpoſe, in an extraordinary Manner, to take 
away his Life ? 

N o Man pretends to anſwer, but that this Proceeding may be dangerous 
to Poſterity: If he had any Security this might be done without that Dan- 
ger, it might be ſome Encouragement to Gentlemen to come into it; but 
ſince it may be dangerous, are not we, who are entruſted by the People, to 
have an equal Care for the Liberty of the People? We are to take Care 
of his Majeſty's Life and Government; and the Reaſon is, becauſe upon 
him, and his Government, the publick Safety does depend. Tis Salus 
Pepuli, is the great Reaſon that the Law takes ſuch Care of the King; and 
as we. are to do nothing to the Detriment of the King, ſo we are to do 
nothing for the King that may be of Detriment to the People. 

An honourable Lord hath been pleaſed to ſay, We are not yet out of 
Danger: J am ſorry to hear it, and could not think it, when fo noble a 
Lord is fo near the King, and hath ſo great a Share in taking Care of the 
public Safety. But ſure, nothing can happen from this | Hema there 
hath been Care taken he ihould have no Converſation with any Body: It 


I can't be of Opinion, | 
beſt Cireumſtances, indeed, is a Gentleman by Birth, and hath'a Gentle- 


man's Fortune, but is now in a great Meaſure without his Eſtate; ſo his 


Fortune can't do any hurt, and his Alliance, I ſuppoſe, is not conſiderable 
enough'to do any neither. | ee | 
Then 15 e not make him ſo 1 109 as to do us 
any hurt, let us care, that we do not in any caſe, by his B 
— up Curfebpes. nam: | 0K. A F _ 

Gentlemen lay but little Streſs upon the Dangerouſneſs of the Prece- 
dent; Ido lay more; and tis chiefly upon that Reaſon I can't come up to 
be for this Bill. I would not that ſo good à Parliament ſhould lay the 
Foundation of any, by which, in After-ages, the beſt Men in England 
may ſuffer. *Tis faid, an ill Parliament will not want a Precedent, but 
will make uſe of their Power; but they will fall ſooner into, if led by a 

Parliament. a 1 

Sir, This is a Matter I would not have preſumed to have troubled you in; 
for I can't think any thing I can ſay, will have any Weight with any one 
that is not of my Opinion: But as an Engliſhman, and as I have the Ho- 
nour to be of this Houſe, when a Thing of this Nature comes before us, 
and I am to give my Opinion as a Judge in it, 1 was willing to give my 
Reaſons for my Opinion. I think this Bill is unprecedented ; and you 
will give me leave to ſay, it appears to me to be unreaſonable; I think 
it contrary to the fundamental Rules of Reaſon and Juſtice ; I doubt it 
may be dangerous to our Conſtitution ; and I fear future Ages may have 
Reaſon to repent what we do; and therefore I am againſt this Bill, and 
hope it will not paſs. 7 '5 

Sir William Strickland. Sir, I do aſſure you, I ſhall not in any Thing of 
this Bill, or any Thing elſe, run counter to my Conſcience or 5 3 
but I do think, and I think few deny it, I do think in my Conſcience that 
Sir John Fenwick is guilty ; and thinking ſo, I ought to condemn him. I 
do think, if we ſhould ſpare this Gentleman for want of Form, as they 
call it, now we are in our Legiſlative Capacity, and there ſhould be an 
ill Effects of it; and other People, by thinking they might avoid Puniſh- 
ment by the Forms of W:ſtmin/ter- Hall, ſhould have the like Imagina- 
tions againſt his Majeſty, and they ſhould take Effect; I ſhould think 
myſelf in a great meaſure guilty of that Misfortune. I think the King- 
dom is concerned, and the King's Preſervation, in this Bill; and I hope 
you will pals it. 

Mr. Dolben. Mr. Speaker, I am againſt paſſing of this Bill; and I ſhall, 
with. as much Brevity as I can, lay before you my Reaſons why I am 
againſt it; and probably I ſhould not have troubled the Houſe with them, 
but that I think it neceſſary to juſtify my Opinion in a Caſe of this Im- 
portance. 

I do admit that the Fact that is charged upon Sir Jahn Fenwick is an 
Overt-Act of High- Treaſon, within the 25th of Edw. III. though I muſt 
take leave to ſay, That a Judgment upon a Caſe, at leaſt as ſtrong as this, 
has lately been very much arraigned and controverted : But 'tis not m 
Intent to diſpute the Nature of this Fact; for I am perſuaded, That to 
conſult how'to procure an Invaſion of this Kingdom with foreign Forces, 
is an Overt- Act of Compaſſing the Death of the King; and I do think 
this Charge does amount to ſuch an Overt-Act. But! leave to reflect, 
how far Overt-AQs of this Nature, which fall directly within any Species 
of Treaſon mentioned in the 25th of Edw. III. how fir ſuch Treaſons are 
cognizable in Parliament, and within the Intention of that Statute: In- 
deed, that they are cognizable by the abſolute Power of Parliament, there 
is no doubt. * 

Sir, That the Statute doth firſt enumerate ſeveral Species or 
Branches of Facts, which it ſays ſhall be adjudged Treaſon, that is, in the 
Courts of Judicature ; and then afterwards it goes on, and ſays, If any 
other Caſe, ſuppoſed Treaſon, not ſpecified in that Af, doth happen before any 


Fuſlice, ane be ho ſhall tarry without any ving to Judgment of the Treaſon 


till the Cauſe be ſhewed and declared before the King and his Parliament, whe- 
ther it ought to be judged Treaſon or Felony. Now, Sir, with Submiſſion, 
this is a great Argument, that the Intention of thoſe that made this Law 
was, That theſe Takes. which were directly under any of theſe Parti- 
culars enumerated by the Statute, that they ſhould be letf and be appropri- 
ated to the Deciſion of the inferior Courts; but that Facts of another Na- 
ture, which did not come under the Particulars enumerated in the Act, as 
extraordinary Offences, and Miſbehaviour of Magiſtrates and great Men, 
and the like; theſe indeed ſhould be reverſed for the Confideration and 
Judgment of the Parliament, who are _ a Match for powerful Of- 
fenders, whom the common Juſtice of the Kingdom can't grapple with. 
And as this ſeems to be the Intention of the Makers of the Act, fo I 
think the Inſtances generally have been purſuant to that Inſtitution ; for 
I know of but one fingle Inſtance of any one that ever was attainted by 
Bill for any Treaſon that is contained under any Species enumerated in 
the 25th Edt. III. Tis true, where Perſons have been out of the reach 
of the Law, in open Rebellion, or fled from Juſtice; in theſe Caſes the 
Parliament have thought fit to attaint them; as in the Cale of Sir John 
Mortimer, and others who made an Eſcape out of the Tower; and the 
Caſe of the Regicides, and likewiſe the Caſe of the Duke of Mynmouth, 
who was in open Rebellion: But I ſay, that I have not found in my Read- 
ing, upon the belt Search I could make, where any that were in Cuſtod 

were attainted by Bill for any Treaſon within 25 Edt. III. and that was 
the Caſe of Ferham ; but I think there is no Precedent of any Man, who 
is not only in Cuſtody, but hath been indicted, arraigned, and Iſſue 
joined, and he hath put himſelf upon his Country for his Trial; and 
the Perſon accuſed was to be convicted, or acquitted, by the Verdict 
of Twelve Men; I never heard of any Inſtance, when after all this 
Proceeding a Perſon was taken oft from his Trial, and debarr'd the 
Benefit of the Judgment of his Peers, and the Benefit of his Challengers, 
and deſtroyed, and cut off extrajudicially by an Act made on purpoſe, ex 
poſt facto: I never met with any Inſtance like it, unleſs it be that of my 
Lord Strafferd; and | believe nobody will cite that, if they reflect upon 
the Preamble of the Act for reverſing his Attainder: For in the Pre- 


thought there was a Hazard to the Government, or to the King, and no 


amble, 'tis ſaid, That the turbulent Party did attempt the procuring of 


Way to ſecure us, but taking away, ehis Gentleman's Life; ſuch a Reaſon | that Act, on purpoſe to condemn him, This ſhes the Opinion of our 
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as that would make * to my own Reaſon and udgment. But 
that a Man of Sir John Fenwict's Size, who in his 
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coming and that he could not get him into the Chair, we went 
a_ „ lif = Chair over the Rails again, and carried 33 to 

the Bagnio in Lonz-Acre. Lads 1. ooo ld th Boas 12g Þ. 18 arb! 3, 4 £237 
AMchun. I have a Queſtion to aſk this Witneſs, and that is, How 

far the Place is whither he carricd the Chair, chat is, from Green-/ireet 

End, to the Place whither the Chairs were called for again, at the upper 
r, 


End of the Pales, where he found the two Gentlemen holding up 
Cote, and endeavouring to get him up into the Chair? 

Browne: I believe it is about fifty Vards, as near as I can gueſs. 

Lord Maban. I defire to know, whether he means fifty Yards from 
the upper End to the lower End of Letcefter-fields ? X 1 

Bretne. Ves, I believe, my Lord, it is, and better. . 

Lord Mchun. I dcfire to aſk him, whether Green-fireet be not the very 
lower End of the Square? ky 4s þ 

Browne. Yes, my Lord, the lower End of the Square, coming out of 
St. Martin's-lane into Greene fret. 

My. Ait. Gen. But did you fee three other Chairs in that Place ? 

Brownes Yes, while I was filling my Pipe out of my Box, three 
other Chairs did come by, and went away ; but within a little while after 
the filling of my Pipe, or rather before I could well fill it, or light it, we 
heard calling 2 Chairs again-towards the upper End of the Fields, and 
ve carried up our Chair thither, and there we found, as I have told you, 
two Gentlemen holding up Mr. Ceote, and Erying out, My Dear Coote | 

dear Coote |! a 8 TY 

Mr. Att. Gen. Can you tell who it was that called for the Chairs the 
ſecond Time, when you were in the Fields? 

Browne, No, indeed, I cannot ; but they would have us bring our Chair 
over the Rails, and we did lift it over; and when we came up to them, 
I ſaw only two Gentlemen, whom I did not know who they were par- 
ticularly, till we came up cloſe to em, that we could ſee their Cloaths, 
by the Light of the Candle in our Lanthorn ; and they would have had 
us put Mr, Cote into our Chair, and he being very much wounded, they 
would have had us carry him away; we told them it would ſpoil our 
Chair, and we could not beſides lift him over the Rails again; they pro- 
miſed we ſhould have any Satisfaction for Damage to our Chair, even to 
the Value of a hundred Pounds ; we went to heave him up to put him in- 
to the Chair, and did all we could to have got him into the Chair, but 
we could not; ſo we lifted the Chair over the Rails again; and when we 
came to the Corner of the Rails, at the Way that goes to Long-Acre, | 
there we took up a Gentleman, whom we carry'd to the Bagnio in Long- 
Acre; we called out to the Watch; but they ſaid it was not within their 
Ward, and they would not come. 

Mr. Att. Gen. Can you tell who were the Perſons that were at the 
upper End of the Fields ? 

Brmnune. No, indeed, I cannot tell who they were. 

Mr. Att. Gen, Was my Lord Mohun and my Lord Warwick the two ? 

Browne. No, my Lord Meohun was not there, nor my Lord Warwick ; 
I know them ſo well, that it could not be them; one of the Gentlemen 
was bigger then my Lord of J/arwick, and the other of them had other 
Cloaths than my Lord Mobun. 

Ar. Att. Gen. Was that the Way they walked up, when they came 
out of the Chairs, that led to that End of the Fields where you found 
Mr. Cote wounded ? 

Browne, Yes, it was. 

Mr. Att. Gen. My Lords, this is but the Repetition of the Evidence 
that he gave to your Lordſhips Yeſterday. 

L. H. St. It you have done with this Witneſs ; my Lord Mohun may 
aſk him an Queſtions. | 

Lord Meohun. I deſire to have him aſk'd, How far is the Place where he 
carried the Chair at firſt into Leicefler-fields, from the Place where they put 
over the Chair within the Rails, and would have taken in Mr. Co:te 

Braune. It is about fifty Yards, as near as I can you 

Lord Mohun. I defire to know of him, whether the Place where we were 
ſct down, that came in the firſt three Chairs, from Locket's into Leice/ter- 
fe di, to the Place where he found Mr. Coote ſupported by the two Gen- 
tlemen, be not from one End of the Fields to the other ? 

Browne, The Place where we ſet down Captain Cocte is at the lower 
End of Green-ftreet, and the Place where we found him wounded, was at 
the upper End by Leice/ter-houſe. 

L. H. St. I think :t is underſtood, that Green-Areet, which comes out 
of St. Martin's-lane, is at one End of Leice/ler-ſquare, and Leice/ter-houſe 
is at the other End. 

Mr. Att. Gen. Pray, where was it that you ſaw the two Gentlemen 
holding up Captain Cote, and cry out, My dear Coote ! my dear Coote | 

Breton. It was on one Side of the Croſs-way, that lcads out of the 
Fields towards Newport-/treet, and by Leicefter-houſe. 

Mr. Ait. Gen, But you ſay three Chairs did go up towards the upper 
End of the Fields: | 

Browne. Yes, they did ſo; but our three Chairs that came away firſt 
from the Greyhound Tavern, ſet down at Greengſireet End, and the three 
Gentlemen that came in our Chairs went up the Pales to them ; but whi- 
ther they went I can't tell, but ſoon after we heard calling for Chairs 
azain, and ſo we went up, where we found the two Gentlemen holding 
Captain Caate, and ſaying, My dear Coote ! my dear Coote ! 

Mr. Att. Gen. But when you were called the ſecond Time, that is, in- 
to the Fields, where was the Place you ſay that you found them in? 

Bi owne, It was within the Rails, one Side of the Croſs-way towards 
Lricefter--hufe. 

Lord Meſun. Pray, was that the direct Way that I went from the Place 
that I was ſct down, that is, the lower End of Green-/trezt, to the Place 
that they afterwards went to, which was the Bagnio in Long- Acre ? 

Browne, When Captain Coete, and my Lord Mabun were ſet down, and 
walked away upon the Pav'd Stones of the Square, to the Place where I 
tound the two Gentlemen holding up Capt. Coote, was the quite contrary 
Way from the End of Green-ftreet to the Standard Tavern. 


(186) 


I. H. St. What do you aſk this Witneſs ? ; | 
H. Ait. Gen. My Lords, this is the Chairman that carried my Lord 


Mobun to Leicgter-felas from Loeket”'s ; he will give your Lorefh) * an Ac- 
t 


count when he carry'd him, who he carry'd, and what happened afterwards, 


| which js all but to the fame Purpoſe with the Evidence that he gave Ye!- 


terday.' But pray, who was that whom you carried on the Thirtieth of 


| Oeber laſt to £rreefter-fields f 


Applegate, I carried my Lord A hun from Lockt's, at the Greybourd 
Tavern in the Scrand, to Leicgſter-fie ds. 


Mr. Att. Gen. Pray, How many Chairs were there of you that went 
away together ? | 
plegate. There were three of us that went away together, one carry'd 
my Lord: Warwick, we. my Lord A7hur, and the thitd carry'd Captain 
Coote, which was the firſt Chair that went away, 
Mr. Att. Cen. Whither did you go? 
Applegate. We went to the Corner of St. Martin's-lone. 
. Mr. Ait. Gen. Who do 5 ſay were in the other two Chairs? 

17 , My Lord of arwict, and my Lord Mob un. 

. Att. Gen. hen they came out firſt, What Orders or Directions 
were given ? FAN 

Applegate. My Lord Mobun ſaid, That he and my Lord of IFarwick, 
and Captain Cote, would go all three together down to J//;/imin/ler, and 
there they would all lie together, or be together that Night. 

0 1 Att. Gen. What Anſwer was given to what my Lord Mobun 
ai : 

Applegate. Indeed I do not remember any Anſwer that was given at all ; 
but after that my Lord Mobun went into the Chair, and ordered us to fol- 
low down the other two Chairs towards J/:/minfler, and we put up the 
Chair and came away; and when we came to St. Martin's-lane End, the 
Chair that carried Capt. Cote turn'd up the Lane, and we being ordered to 
follow the other Chairs, went up the Lane too; but my Lord Mobun per- 
N they were not going down to I/:fminſter, call'd out to Ip. 
juſt when we were entered into St. Martin's- lane, over-againſt the Back- 
door of the Croſs-keys Tavern, and made the other Chairs to ſtand, and all 
the three Chairs were ſet a-breaſt before that Place, and my Lord Mobun 
aſk'd Capt. Crete, Whither he was going? And he anſwered, To Leicsfter- 
fields : He begg'd of him, as one would beg for an Alms, that he would not 
go that Night, for the Buſineſs could not be done that Night, and it was 
better to put it off till the next Morning. 

Mr. Att. Gen. Did they name what the Buſineſs was, that was to be done? 

Applegate, No; but my Lord Mohun did ſay, twas impoſlible to be 
done that Night. 


Mr. Att. Gen. Well, and what happened afterwards, 
in that Place? 

Applegate. While we were there, three other Chairs paſs'd by us on 
the other Side of the Way, and going forward up the Street, Capt. Cocte 
order'd their Chairs to follow, and ſo we did to Green-/treet End, and 
there we ſet em down. 


Mr. Att. Gen. Pray, can you remember what was ſaid by my Lord 
Meohun at the Time when the other Chairs paſs'd by? 

Applegate. He was then deſiring and begging of Capt. Cicte to go home to 
IWe/tminfter, telling him that it could not be done that Night; but it muſt 
be deferr'd till the next Morning; but Capt. Coote ſaid he would not delay 
it till the next Morning, but he would go to Leicefter-ficlds that Night; and 
all three Chairs were ordered to go forward, and we did go on forwarl to 
Leicefter-fields ; my Lord Mohun, indeed, did beg and defire as heartily as, 
I ſay, a Man for an Alms, that they would let it alone for that Night; 
but Capt. Cote would not, and ordered his Chair to go forwards. | 

Mr. Ait. Cen. You ſay, my Lord Mohun begg'd as heartily as if it 
were for an Alms to defer it for that Night ? 

Applegate. Yes, he did ſp; fo that 1 do really think that he was not 
concerned in the Matter. 

Mr. Att. Cen. If he were ſo carneſt to defer and put off the Buſineſs, 
how came you to carry him thither that Night? What Expreſſions did 
ro 5 y in St. Marlin's-lane, after the other Chairs were 
paſs 

Oodle ate He faid, If you muſt go, I'II go with you and ſee it; and 
he bid us take up and follow the other Chairs wherci., Capt. Coote and my 
Lord Warwick were; and we did go. 

Mr. Ait. Gen. And where did you ſet my Lord Mihun down? 

A plegate. At the hither End of Leicefter-ſquare, at the Corner of Green= 
firect, the lower Corner of the Pav'd Stones, going up to Leice/ter- Houle, 

Mr. Att. Een. What became of the three Gentlemen that you ſet 
down at the End of Green-/lreet ? 

Applegate. They went all three together up the Stone Pavement, towards 
the upper End of the Square, towards the Standard Tavern, I think. 

Ar. Att. Gen. Did they go together, or did they go aſunder ? 

Applegate. They went together, I think ; I did not ſ:e them part one 
from another, 

Mr. Att. Gen. Pray, did you ſce my Lord Mal un afterwards ? 

Applegate. No, | did not. 

Mr. Au. Gen. What became of you afterwards ? 

Applegate, I ſtay'd a little at the deal End of the Square to take a Pipe 
of Jobacco, and when I had filled my Pipe, I heard calling Chairs, Chairs 
again, at the upper End of the Square; and when we brought up our Chair 
to the upper End of the Fields, the firſt Man that I did tee was my Lord 
of Warwick, who would have had us put over our Chair within the Rails; 
but we told him we could not get it over again if any one was put init; 
but if they would come out into the Square, there we vor? rvady to carry 
em any where; and hen we came to the upper End of the Square, there 
was Captain French, and we took him into the Chair, and hig bid us carry him 
to the Bagnio in Lorg-Acre ; and at Newport-/lreet End he wo11ld have had 
us ſtop and pull off his Cloaths, for he believed be was a dul Man. 

Ar. Att. Gen, Pray, who did you ſce there at the upper End of 


while you were 


L. H. St. Who is your next Witneſs, Mr. Attorney ? . | 
Mr. Att. Gn, The next Witneſs that we call, is Robert Applegate. 


I ho was ſworn.) 
Vor. V. 8 4 


hs on org; 4 
pplegate. Nobody indeed, but my Lord of Warwick and Mr, French. 
Mr. Att. Gen. Nobody but them tc? | 


A pligate. No; nobody but them two. 


ee 
Mr. Att. Gen. Where do you ſay that was, 
Dane, Te wa juſt 5e rhe upper End of Leer folds, by Li- 
pplegate It was juſt at the upper ceter-fields, by Leicefler- 
Houſe, and by the Slandard-Tirorie. > nee, 1. 12 9 | hay 
7. Att. Gen; Who was it that you there took up ? L | 
2 It was Captain French. d. w bly! 
Att. Gen. Whither then did you carry him: 
Appleg e in Long- Acre 


rate, We were order d to go to the 
and when 
get any Body 


* 


: 


we, and another Chair that carried | 
we came there, we did knock a good while before we coul 
up; and when they were let in, we came away, and were bid to call for 
our Fare the next Morning. | | | 2 

Mr. Att. Gen. Pray, where was it that you took up Captain French ? 

Applegate. It was the upper End of all of Leice/ter-fields. 

r. Att. Gen. And you went away with him; did you ? 

Applegate. Yes, as ſoon as ever we took him up; it was as ſoon as ever 
we could, at the outſide of the Rails. I was the ficſt Chair that, __ the 

Calling for Chairs after they came thither, was by the Standard- Tavern, 
and from thence we went into Long- Acre. © es 

Mr. Att. Gen. Whereabout is the Standard- Tavern? 

Applegate. It is at the further End of the Fields by Leiceſter-Hauſe; it 
is by Cranburne-lane, which is the Street that leads into Newport-freet, 
———_ St. Martin's-lane ; and then we were to go to the Bagnio in 

Acre. | | 

Z. H. St. My Lord Mobun, will you aſk this Witneſs any Queſtions ? 

Lord Mohun. Yes, myLord, I WED or two to aſk him, I deſite to 
aſk him, Whether, when we were going along, and the Chair in which Capt. 
Coote was, turn'd up St. Martin's-lane, I did not call out to have him ſtop, 
and know whither they were going ?--- Applegate. Yes, my Lord, you did. 

Lord Mohun. Pray, whither did I bid you go, when you firſt took me 
up at Locket's ? | 

Applegate. My Lord Mohun bid me follow thoſe Chairs; but 12 

toge- 


to M gminſter, for he ſaid they all three would go together, and 
ther that Night. 

Lord Mohun. 9 Lords, I defire this Man may be aſk'd, Whether there 
were not ſeveral- Ways of going out of the Fields, beſides thoſe of Green- 


Areet and the Standara-T avern 

Applegate. Yes, my Lord, no doubt there are. | 

Lord Mohun. Then I'll leave it to your Lordſhips to make the Obſerva- 
tion; for there is no Evidence that I was even ſeen in the Field afterI alight- 
ed out of the Chair at Green-/treet End; and T hope your Lordſhips do ob- 
ſerve that he has told you, I was earneſt in begging Captain Coote to defer 

oing to Leiceſter fields till the next Morning, and begg'd as heartily of 

kim or it, as any Beggar would do for an Alms. 

L. H. St. My Lord „their Lordſhips, no doubt, have made that Obſer- 
vation; for he did ſay ſo. 

Lord Mohun. My Lords, I have no more to aſk him. 

L. H. St. Mr. Attorney, Who is your next Witneſs ? 

My. Att. Gen. Our next Witneſs is Peter Ketro, who likewiſe was a 
Chairman that carried my Lord Aobun into the Place where the Fact was 


done. 1 


ö 


+ Ws Peter Ketro was aq port | | 
Ar. Att. Gen. Pray, wil! you acquaint my Lords who you carried upon 
the Thirtieth of Oober laſt, from the Greybound-Tavern to Leicefler-fields ? 
"> Ketro. Upon the Thirtieth of OX«ber laſt, in the Morning (which was 
very early, we were call'd to the Door of the .Greyhound-Tavern, 


greg) 
und when we came there, there were ſeveral other Chairs there; for there 
Was no Coach, it ſeems, to be had. 
Mr. Att. Gen. And who was in your Chair ? 
* Ketro. My Lord Mehun; and there were two other Chairs that went 
away together, whercin were Captain Coote and my Lord Warwick, 
+» Mr. Att. Gen. And whither did you go from thence ? 
*'* Ketrh. We went along the Strand, and when we came to the End of 
$7. Martin's-lane, the Chair that Capt. Coote was in, we ſuppoſed 
"by his Order turn'd up the Lane; for my Lord Meohun had given us Or- 
der to go down to ///tmin/ter ; and then when we came there to the End 
of St. D he called out to ſtop, and to have the other Chairs 
ſtopt, and they ſtood fill at the Back- door of the Croſs- Keys-Tavern,which 
is at the End of St. Martin's-lane, and all the three Chairs did make a 
ſtand at that Place, and my Lord of JFarwick, and my Lord Mohun and 
Captain Coote talk'd together; and my Lord Meohun did deſire Capt. Cote 
to go down to IVeſtmin/ter, and to put off the Buſineſs for that Night; for 
nothing of Buſineſs could be done: Then my Lord of Farwick did ſay, if 
they Jid go on he would go on with them; but my Lord Mohun did en- 
deavour to perſuade em to go down to J/eftmin/ter to lodge, for nothing 
could be done that Night; but when the other three Chairs paſs'd by, on the 
ether Side of the Way, and Captain Coote would needs go forwards to Lei- 
ceſter-fields, my Lord Mohun did bid us take up and follow them; and he 
ſaid, if they would go, he would go and ſee what came of it; ſo we took 
up, and followed the other Chairs, and went up the Lane, and into Green- 
fireet, to the lower End of Green. ireet next the Square, and there our 
three Chairs ſet down my Lord /Farwick, my Lord Mobun, and Captain 
Coote, and were diſcharged. 

Ar. Att Gen. And what became of them after ? 

Ketro. There they went up upon the Broad-Stones, up towards the 
upper End of the Fields. 

Mr. Att. Gen. Did they all go together, or did they part? 

Ketro. They went together, for any Thing I know; I ſaw no parting, 
and indeed it was fo dark a Night, that | cannot tell what became of 
em after they went out of the Chairs: It was one of the darkeſt Nights 
that ever I ſaw. 

Mr. Att. Gen. Well then, pray, what happened after that ? 

Ketro. I went to light my Pipe of Tobacco, and before we could light a 


Pipe of Tobacco, there was calling at the upper End of the Square for 


e 


| 
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End of the Rails we took up Capt, French, and he bid us carry him to the 
Bagnio in Lonę- Acre, and we did ſo; and at 18 End he would 
have had us bave pull'd off bis Cloaths, for he faid he believ'd he was z 
dying Man; but we carried him on to the Bagnio in Long-Acre, and there 
came after us the Lord of Farwick in another Chair; and there we ſet 
them down. SO a oth. an 7 ies "pn 

Mr. Att. Gen. I have a Queſtion to aſk you, Friend; Did 
my Lord Mobun after you ſet him down at Green-/treet End ? 

Ketro. No, indeed, not 1 ; I did not after he Went out of the Chair. 
* en. Can you tell whither he went after he went out of the 

air | 

Ketro. No, I can't tell whither he went; they all three went up the 
Pay'd Stones together ; but whither they went I can't tell. 

Mr. Att. Gen. Did you * of any other Chair that was at the End 


of the Fields at that Time 
Time, at the upper End of the 


1 There was another Chair at that 
ields. 

Ar. Ait. Gen. Did you hear em deſire to take Mr. Cote into that Chair? 

Ketro. No, I did not. 

Mr. Att. Gen. Nor do you know any Thing of their putting Mr. Ce 
| into a Chair ? 2s, 

Ketro. No, indeed, not I ; what they did as to the other Chair that wa 
— 7 - beſt tell, for I can't. * a 

H. St. Who is your next Witneſs, Mr. Attorney 

Mr. Att. Gen. Rithard Edwards. 

L. H. St. What do you call him to? 

Mr. Att. Gen. Becauſe we would not trouble your Lordſhips with thy 
Repetition of every one of the Witneſſes that were here Y y 3 this is 
the Man that carry'd Mr. Dechwra into the Field. 

[Edwards was ſworn. ] 
, What do you alk this Witneſs ? 


you not ſe 


| 


Z. H. S. Mr. 
Mr. Att. Gen. Pray, do you acquaint my noble Lords here, who you 
carried in your Chair to Leice/ler-fields ? 


Edwards, Indeed, I can't tell ; there were three Chairs that took up 
three Perſons at the Greyhound-Tavern in the Strand, after three other 
irs were gone away, and every one had a Gentleman in em: I, for my 
Part, did not know who was in our Chair; but when we ſhut up the Chair 
we were bid to go to the Standard- Tavern in Leice/ter-fields ; and thither 
we did go, and there we ſet down the Gentleman that was in our Chair, 
and away we went; and as we went up St. Martin's-lane, we paſs'd by the 
three other Chairs that turn'd up before, at the Back-Door of the Gro 
Keys Tavern. | 
Mr. Att. Gen. Did you ſee the other three Chairs in Leice/ter-fields after- 


wards ? 


Chairs again; and ſo up we went with our Chair to the upper End of the 
Fields; and when we came there, ſome Body call'd out to have us lift 
our Chair over within the Rails ; but we to.d 'em, if we did fo, we could 
not get it over again, if auy Body were put into it; and ſo we were bid to 
goto the End of the Rails, in order to the getting out from that Place, and get- 
ting in of any body that was to go into the Chair; and when we came to the 


Edwards. No, indeed, I did not; but went up to the Standard- Tavern, Wi © 
and ſet down the Gentleman that was in our Chair, and there left him, 

and went away. g 

Ar. Att. Gen. Pray, Can you tell who it was that you carried ? 

Edwards. Indeed, | cannot very well tell; but I believe it was Captain J 
James, or Mr. Docttura. | 1 

Mr. Att. Gen, When you came to the Standard- Tavern, pray, what 
happen'd ? What paſs'd there? . 8 

Edwards. To the beſt of my Knowledge, I took hold of the Knocker of 0 
the Door, and knock's at the Door, and the Gentleman came out, and was C 
ſet down there; and he gave me a Shilling, and away l went with my Chair, U 

Mr. Att. Gen. When you ſet him down at the Standard- Tavern, pray, 
what did he ſay ? 

Edwards. He gave me a Shilling, and bid me go about my Buſineſs; 8 
and ſo we went away. . 

Mr. Att. Gen. Was you there when you heard 'em call Chairs back? 8 

Edwards. No, we went away as ſoon as we had ſet him down at the 
Standard-Tavern. 
, *, Att. Gen. Did you obſerve which Way they went after you ſet him 1 

own! 

Edwards. No, indeed, I did not; I never minded which Way they 
went, after we ſet him down. ö M 

Mr. Att. Gen. Which Way did you go? 

Edwards. We went away down towards Charing- Cro/*. i 

Ar. Att. Gen. Did you ſee any other Chairs in the Square when you * 
went down? 

Edwards. Ves; there were other Chairs at the other End of the Square. * 

Ar. Att. Gen. Did you ſee any Gentlemen as y u came down, walking 
towards the Standard- Tavern, upon the Pav'd- tones. * 

Edwards. No, indeed, my Lords, not that I remember; but I did ſee | 
the other three Chairs as I paſs'd by Green-/treet End; who were in cm, the 
or what was become of them that were in 'em, that I can't tell. * 

Mr. Ati. Gen. What did they ſay to you any of em at that Time? yel 

Edwards. They aſk d us if we were going away, and we told them Ves; * 
we were diſcharged. wa 

Mr. Att. Gen. But pray, Did you not meet any of the other Geatle- qui 
men upon the Pay'd Stones? 

Edwards. No, indeed, I did not ſee, to the belt of my Kemembraace, 
any other Gentleman upon the Pav'd Stones. 

Mr. Att. Gen. What did the other Chairmen fay to you ? 

Edwards. They aſk'd if we were coming away? And we left em be- 4 
hind us. ob] 

L. H. St. Has my Lord MHohun any Queitions to aſk him? Was 

Lord Mohun. No, I have not. J 

L. H. St. Mr. Attorney, who is your next Witneſs ? a 

Mr. Att. Gen. Fackſon, who was the Chairman that carry'd Captain ] 
James. ( He was ſivern. and 

Mr. Ait. Gen. Pray, Wiil you acquaint my Lords who you carcy's 1 
away from Locket's to nm lds ? you 

Fackſon. Captain James: There were fix Chairs in all: I do not know you 
who went in the other Chairs, but in the three Chairs that went together did 
when we went, there was Captain Dectura, Captain F exch, and Captain _ 


# 
Ar. Att. Gen. And where did you ſet him down ? 
Fackſon. At the Standard- Tavern, in the Square in Le:cefter-fields. 
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Mr. Ar. Gen, What became of bim after you ſet him down ? Y 


ale. We knock'd twice at the Tavern Door, and then he gave us 
A be ing, and we went away preſently, and went down on the Left 
Hand upon the Pax d Stones, towards Green-ffreet End. 
Mr. Ait. Gen. Did 


vu. meet any Perſons coming up upon the Pay'd 

Stones 22 =O Lord, I did. * : 
Mr. Att. Gen. Can you tell who thoſe Perſons were? 

ackſon. Indeed, I cannot tell. 

Joe Att. Gen. How many were they in Number? 
ackſon. They were two or three; but it was ſo dark, that I cannot 
tell how _ were, 

Mr. Att. Gen hich Way were they wary I 

ackſon. They were going up towards the middle Street. 

We Att. Gen. How far was that from the Standard Tavern ? 
ackſon. It _—_— be about ſixty Yards from the Standard Tavern. 
1 Att. Gen. Lou ſay there were three Chairs ſtanding at the End of 
Creen- firect when you came by ? 
ackſon. . Ves, there were ſo. 
. Att. Gen. Had you no Diſcourſe with them? 
ackſon. No, mans, I had not. 
27. 45. Gen. wt ty + - nc dat- br x d there ? 
ackſon. No, indeed, I did not; we paſs'd by and went home, 
We Att. Gen. You know my Lord Mobun, don't you? 
ackſon. Yes, I do, very well. 

175 Att. Gen. Was not my Lord Mobun in that Company ? | 
ackſon. He was, when the fix Chairs were call'd to Lecket's; but I 
did not hear any Diſcourſe, that I can remember, that 1. among em, 
nor do I know, or did hear, what became of m Lord Mobun afterwards, 

Mr. Att. Gen. Were thoſe the other three Chairs that went away from 
Locket's firſt, that you ſaw at Green-freet End? 

Jackſon. Indeed, my Lords, I believe ſo; I cannot ſwear that they 
were thoſe three Chairs; when we had ſet down Captain James, we did 
not look back any Way at all, but went away home, it being fo late and 

o dark. 
f L. H. St. My Lord Maobun, will you aſk this Witneſs any Queſtions ? 

Lord Mohun. No, my Lord. 

Mr. Att. Gen. Then, my Lord, we ſhall call William Satmin, who | 
was the Sur that did ſearch the Wound by the Coroner's Command, 
when he took the Inquiſition upon the View of the Body. 


( bo was fworn.) 


Mr. Ait. Gen. Pray, Did you view the Body of Mr. Coote after he was 
ead? 

p Salmon. Yes, I did view his Body by the Command of the Coroner at 
the Watch-houſe, where it lay in St. Martin's-lane. 

Mr. Att. Gen. Pray then, will you acquaint my Lords what Wounds 
you found upon the Body ? | 

Salmen. There was one upon the Left Part of the Breaſt, near the Col- 
lar-bone; which, upon probing, I found to be half an Inch in Breadth, 
aad four or five Inches deep downward ; the other was a Wound that was 
in his Left Side, juſt under the ſhort Ribs, and that was upward ; and 
upon probing of it, I found it was about the Breadth of an Inch at the 
Orifice, and about the Depth of five or ſix Inches, and pierced through 
he II: ; | 

lr. Att. Gen. Pray, did you obſerve any Difference in the Wounds, 

or in the Orifice of them ? 

Salmon. That below was a large Wound, larger than the other. 

Mr. Att. Gen. Were the Wounds, do you think, given with two 
Swords, or with one and the ſame Sword ? 

Salmon. Indeed, I can't tell. 

Mr. Att. Gen. Did you look upon either, and which of them, to be 
mortal ? 

Salmon, I look'd upon both to be mortal. 

L. H. St. If you have done with him, Mr. Attorney, will my Lord 
Mchun aſk him an rr ? 

Lord Mobun. No, I ſhall aſk him no Queſtions, for I think I need not; 
I was never prov'd to be in the Company, in the Place where the Fight- 
ing was, 

1. Att. Gen. We have done with calling of Witneſles, till we hear 
what my Lord Mohun ſays to it. 

L. H. St. My Lord Mohun, This is the Time (the King s Evidence 
being finiſhed) for you to call your Witneſles, and make your Defence. 

Lord Mohun, My Lords, I ſhall not call many Witneſſes, for I think 
there is nothing that fixes any thing of Guilt, as to Capt. Cocte's Death, 
as to me; but i ſhall call one Witneſs that was here (as I underſtand) 
yeſterday, but not examined, and that is a Perſon that ſaw me afterwards, 
and knows that I had a Wound in my Finger laid open, and that Wound 
was received at Locket's, by endeavouring to part em, when they were 
quarrelling there at that Time, 


(The Witneſs flood up.) 


L. H. St. Tho' you are not upon your Oath, yet you are as much 
obliged, in Juſtice and Conſcience, to ſpeak the exact Truth, as if you 
was upon your Oath ; therefore have a Care what Teſtimony you give. 

Vite. Yes, my Lord. : 

L. H. St. What is the Queſtion you would have this Witneſs aſk'd? 

Lord Mobun. What he knows of my being wounded about this Time ? 
and what I declared concerning that Wound, how I received it? 

L. H. St. I will not refuſe to aſk the Queſtion, but I muſt acquaint 
your Lordſhip that it ſignifies nothing in Point of Evidence at Law, what 
you yourſelf did declare after the Fact was over, It is material what you 
did to prevent this Miſchief before it happened, but not what you faid or 
declared after the Thing was done, You hear my Lord's Queſtion, 
What ſay you to it? | 


| 


— — ———. _— 


that all my noble Lords may hear you. 


for the Murder of Richard Coate, Eſq: ( 190 ) 


Witneſs. I was at my Lord Mobun's ſeveral Days after this Buſineſs 


da, at the Lodging where be lay, and where I ſaw him; he had 
a Hurt in his Hand, and it was laid open, it was in the Finger; and that, 
he ſaid, was all he got by endeavouring to jpart People from fighting. 

Mr. Att. Gen. Pray, Sir, when was this? | 

Witneſs. It was ſeveral Days after the Death of Mr. Coote. 

Z. H. St. I told your Lordſhip before, that in Point of Law ſuch 
Evidence would ſignify nothing; becauſe your declaring any Matter, after 
the Thing was done, in relation to the Fact, could not be admitted as legal 
1 if any of my Lords be of another Opinion, I ſuppoſe they will 

are it. | 

Lord Aobun, My Lords, I ſubmit it to your Lordſhips; I only deſire 
he may be aſk'd, Whether he ſaw my Hand wks} and 2 — | 

Witneſs. I ſaw my Lord's F inger, and it had been laid open ſome time 
before; and he ſaid, he had received that Wound by endeavouring to part 
co_ French and Captain _ That's all I know of the Matter, 

« Att. Gm. But, pray, When was that that he declared ſo? How 
long after the Death of Mr. Gee? | 
inet. It was ſeveral Days after that. 


L. H. St. You hear, in Point of Law; that can be no Evidence at 


all : If you have noother Witneſſes to call, your Lordſhip would do well to 
ſum up you Evidence, and make what Obſervations you think fit upon 
the Evidence which has been given for the King. dd 

Lord Mehun. My Lords, I hope I ſhall make my Defence againſt this 
Accuſation, with all the 44296 Fran Submiſſion to your Lordſhips that 
becomes me. I am very much aſhamed to be brought before your. Lord- 
ſhips upon any 
your Lordſhips upon ſuch an Account » I mayvery well fay, I am 
not guilty at all of having any hand in Mr. Cotes Death; and I can aſ- 
ſure your Lordſhips, I will avoid all Occaſions of giving you any Trouble 
of this Nature for the future : I do not doubt but to acquit myſelf of all 
Guilt, in relation to this Matter; and, indeed, with Submiſſion to your 
] ips, there has been no Evidence given, relating to me, that does 
infer any Guilt upon me, to prove that I was at the Place where the Fact 
was done ; therefore I ſhall only make ſome few little Remarks upon whag 
has been ſaid, and leave it all to your Lordſhips Conſideration, wy. 

The King's Counſel firſt have call'd the Drawer of the Houſe, and he 
has ſatisfied, that I did fo far endeavour to part 'em, that I threaten'd to 
ſend for the Guards and ſecure them, if they would not go home; and 
when they went into the Chairs, I went into my Chair, on purpoſe to 
follow 'em down to Weſtminſter, whither I would have had them gone, 
The Prick that I got in my Finger, of itſelf ſpeaks, that I endeayour'd to 
part 'em, and fo the Drawer he has told you; I am ſure it was the Oc- 
caſion of a great deal of Pain to me, it being forc'd to be afterwards laid 
open. The Chairman that carry'd Mr. Cote ſwears, That I, at the 
Door of the Tavern in St. Martin's-lane, did make em ſtand, and 
when I came up to them, I begg'd, as for an Alms, that they would 
home; and I aſk'd Coote whither he was going? Which proves that I was 
not conſcious of any 2 of — to She at that Time, Your Lord- 
ſhips are likewiſetold, That when he came to Green :ſtrect End, I was ſet 
down upon the Pav'd Stones. I was fo, indeed, and I went up about five or 
ſix Yards, but that is all that's prov'd ; but I did take the quite contrary 
Way to the Place where Mr. Coote was wounded.: Then there was another 
Chairman, one Applegate, and truly what Uſe they make of him, I can- 
not imagine, as an Evidence againſt me; for he ſays, I was very earneſt in 
St. Martin's-lane to hinder any Quarrel, and indeed at the Tavern Door, 
at Locket's, I was ſo at firſt; and when we came to St. Martin's-lane End, 
he ſays, that I order'd em to make them ſtop, and ask Coote whither he 
was going ? And he ſaying he was going to Leice/ter-fields, I are 
all I could to perſuade him to the contrary, and did entreat him that he 
would go no farther, but go down to Mimi nſler to his Lodging, or lod 
with me; but Mr. Coote would not give me Time, at that Time, th 
other Chairs coming by, to give him further Reaſons, but would go away: 
And then it is objected, that I ſhould ſay, that if they would go, I wo 
go and ſee: That was, my Lords, I would go on wil I could have a fur- 
ther xs apo Ao prevent any Fighting among them: And the Wir- 
neſs Ketro ſays, My Lord of Marwict did bid the Ghair to follow the other 
Chair in which Captain Coore was. My Deſign was for Meſiminſter, to 5 
to my 2 ; and when we came to the End of the Square, if I did go 
up the whole Stones, it was directly the contrary Way to the Place where 
it is prov'd this Fact happen'd. For the next Witneſs, Edwards, he ſays 
he ſaw nobody walking upon the Pay'd Stones; and truly, I did go the 
direct Way into Newport-ftreet : And for my not appearing before, it was 
for avoiding Confinement ; and I muſt ſubmit the whole Matter to your 
Lordſhips, how far any Guilt is fix'd upon me, not being prov'd to be in 
the Field at the Time when they fought, or ſeen to be in the Compan 
when they came up and found Mr. Coote wounded, and dying, or dead. It 

a plain Caſe I could have no hand at all in his Death; and fo I think I 


give no further Trouble to your Lordſhips, for I believe your Lord- 


1s 

n 

ſhips cannot but be ſatisfied, that as I have 22 I am not guilty of 

killing this Gentleman: Nay, it is impoſſible that I ſhould go into the 

Field to be a Second, when my own right Hand was wounded, for I 

was not able to hold my Sword in my Sword Hand, becauſe of that 

Wound. 1 ſubmit the Matter entirely to your Lordſhips, from whom I am 

ſure to meet with every Thing that will be ſuitable to Honour and Juſtice. 
L. H. St. The King's Counſel are now to ſum up the Evidence for 

the King. 


Mr. Sollicitor-General * began to ſum up the Evidence for the 
King, but his Voice was ſo low, and the Noiſe in the Hall * Sir John 
fo great, that he could not be heard; and therefore the Lord Hawles, 
High-Steward moved the Houſe that he might nd by the Priſoner at the 
Bar, which was ſomething nearer than the Place where the King's Coun- 
ſel ſtood, as was done the Day before ; and it was order d (hues fe 


L. H. St. Mr. Sollicitor, Pray raiſe-your Voice as much as you can, 
Several 


ſuch Account as this again, after having been once before. 
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4 invert 4 aaper End Neolt dire. 
Mir. J. Ge. i Lede 0 this. 
noble Lord, my Lord Mobungthe Pri as been upan 


his Trial this Nay, abd-it com to ſum vp, 

a ben det d, Se e aA, 
Lordſhips, no doubt. of it, have taken exact otice of; but I. Muſt 
ly 2 up the chief of the Partichlars thereof; and 


Gentleman was 


that. 


Lord Mohun was there in the ne any wherein this 
and that B | 0 
bing ; 


that was unfortunately killed, | 0 
till very Jate that Night, or rather, very early 
after the Reckoning vas paid, they came WL 
for Coaches; and he tells you, that he was ſent out, 
he was ſent for, he was ſent for Coaches, and ſo cannot give any Account, 
what paſs'd while he was gone; but when "Ran. UC for Coaches, 
none could bs had, there was Order for Chairs to he. call d, and Chairs 


| were brought to the Door; and when he came in again he heard the Claſh-. 
ing of — and there were Three on the one Side of the Bar, and Three. 


of em on the other: Indeed he does ſay, he did not ſee when the Swords 


were drawn; but at that Time they were putting up their $words, my Lord | 8 


Mobun was in the Company; upon which I would obſerve to your Lord- 
ſhips that there had been ſome ighting 3 for the Witneſs ſays, upc 
Lord's Queſtion, that my Lord cal ld for a Napkin to put his Hand in, for 
his Finger was cut; and he ſaid, This is all that I have got by endeavour- 
ing to part them; a rhat it ſhews there was Quarrel, and my Lord Ahn 
wad u jt, When thi Chairs were brought to the Door, they went into 
them there went Mr. Coote into one, into the ſecond my Lord of Wurwiel, 
and into the third my Lord Mabun; fo that ſtill my Lord Mobun was in 
the Compiny, and they went away together; and tho it is pretended by 
my Lord, that he did all' he could to prevent the Quarrel, yet he gave Di- 
rections to the Chairmen that carry'd him to follow the other Chairs, and 
yaur Lordſhips 9 what the Buſineſs was that they went about; and 
the other three Chairs followed after preſently, ſo that they all went away 
together; nay,” my Lord himſelf does not difown his being in the Com- 
pany till they came into Leice/ter- Fields, Next I wobld obſerve what fell 
from Browne, Who carry'd the very Gentleman that was kill'd, Mr. Coorz, 
that my Lord Mabun was in one of the three firſt Chairs, and that they all 
went together, till that my Lord Aohuncall'd out to ſtop, upon the Turn- 
ing up into Se. Marti®'s-lans; and tho they ſtopp'd in St. Martin's- lane, 
and my Lord Mohun did intreat them to let it alone at that Time, yet it 
wasonly to let it alone till.{the' Morning; and-when the other three 
on the other” Side of the Way, and Cote would have 
them go on, my Lord Mobun ſaid, If 9 go on he would 
5 with them and ſee. it. Applegate, the Chairman, that carry'd. 
my Lord Mobun, ſays the ſame : And fo it is plain my Lord Mobun did 
Gen with an Tatention to make one in the Affray; for He ſays, 
Tue when my Lord Mohun could not prevail upon his Perſuaſions, and 
went User went away, after the other three Chairs were paſs'd by, my 
Lord Mahun ſaid, If you do go, I muſt go and fee it; and they did go 
together: And the Chairman ſays, he ſet my Lord Mohum down at the 
nd of Gyeen-/treet,' at the lower End of the Fields, where the other two 
Chairs ſet down Captain Coote and my Lord of /Yarwick, and that they all 
three walk'd up together towards the Standard Tavern; ſtill all this proves 
my Lord did go there, and that he himſelf did ſay he would go and ſee it: 
And it is plain that my Lord Mobun did go as far as Leicefter-fields, and it 
is only his Declaration I „without any Proof, that he went 
away, and did not go into the Fields, to the Place where the Fact was 
done; and we think it is ſufficient Proof that he was oneof them that were 
concerned, becauſe we do prove, that he was all along in the Company till 
the very Time that they came into the Place where the Thing was done. 
Then there is the Chairman that carry'd Mr. James, and he tells your 
Lordſhips, that the three firſt Chairs that went up St. Martin's-lane went 
to the Standard Tavern, and there knock'd at the Door, and paid the Chair- 
men, and went out of their Chair; and ſo ſays the other Chairmen that 
carry'd Capt. Dcc&wra and Capt. French; and they fay alſo, that when they 
came down the Pav'd Stones again, they heard Chairs call'd for, but they 
did not interpoſe at all in the Matter; but the other two Chairs it ſeems 
did, for they went up to the upper End of the Square, where there were two 
Per ſons holding up Mr. Coote, and after they put the Chair over the Rails, 
in order to have him carried away in a Chair, but they could not get him 
into the Chair. I would likewiſe obſerve from the Evidence of the Sur- 
geon, Who gives you an Account of what Nature the Wounds were ; one, 
was in the Breaſt, near the Collar-Bone, on the left-Side ; the other was 
under the ſhort Ribs, on the left Side too, which could not be given him 
by the Perſon that he was manning with, he being a Right-hand Man, 
as was prov'd by his Servant. My Lord 1Zohun has call'd but one Witneſs, 
which is only about a little Circumſtance of his being wounded in the 
Hind, and having the Wound laid open, but that was two 1 5 Sean the 
Fact was done; my Lord bun could not but know that the Matters he 
was to anſwer, related to a Time before. It muſt be agreed to me, that 
they all three, my Lord of JVarwick, my Lord Mobun and Mr. Coote, went 
all away together, that they were carried to Leicefler-fields, that they were 
ſet down together, and walk'd up together upon the Stone Pavement, when 
the others were gone towards the upper End of the Fields; ſo that in all 
probability, they all went together into the Place where the Fight was, 
and were all concern'd; and if ſo, my Lord Mobun muſt be equally guilty 
with the reſt, my Lord Mobun knowing what Buſineſs it was they were 
going about. It muſt be left to your Lordſhips, whether he ſhall not be 
preſumed to be there when the Fact was done, eſpecially bis ſaying, when 
he could not prevail in St. Martin's- lane, to put the Matter off till another 
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Time, that if theydid | an, pe ee it fd 
6 Wer, n one of the Chairs with my Lord 
arwick and Coote,” and Whit fie flick zfter when, the Chairs ſtopt in x, 
artin's-lane, we think ure Siredeilkanree to induce. your Lordſhips 4, 
believe, that he was preſent it the Tine of the Fact commirted, or v 
| Near the Place; and if that be ſp, ho far he is guilty muſt be ſubmitted . 
3 1 1 is all vo I ſhall crouble Your 
| Lordſhips with, without repeating the particular Eyidence, which 
22 I am ſure, well remember, 29 8 _ * 
Lord Mobun. Lords, I defire I may ſay one Word in anſ 
Mr. Solicitor has obſerved. I think — Lardfhips have had 4%," — 
given you where Mr. Coote was kill'd z but only the Chairman that = 
eſir d to bring over his Chair within the Rails, ſays, it was towards 
2 which i r oontrary to the Place whete I was ſet down 
at Green-ftreet I muſt then beat a very great Diſtance f 
G3 #7; was done. | N . * 
Li. H. St. If all have done on both Sides, theti Locdfhips s have nc 
thing left but to conſider of the Evidence which 41 given, . 
Tuppoſe, you will do m eee 
| ds. Ay, adjourn, adjourn. mY rr 1 
. * St. Is it your Pleaſure, my Lords, to adjourn into the Houſe 


«* 
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of 
L. H. St. This Houſe is adjourn'd.into the Houſe of Lords. SB is I 


4 
« 
* 
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| | [Ang the Lords went back in ghe ſanto. Order to the Elan ef Lass 
|: there they laid for about ours Time, debating = ö 
2 3 the Court in Weſtmi nder 
hal „and were ſeated all in their Places, as they were before,” ant the 
* Lord High Steward was 7 in the Chair before the Drone. ] 3 
Cl. e- Ache, wake ProeldmatoÜn. 
Serj. at E, O Yes, O, Ves! My. Lord-High Steward 
England, . his 1 . = ſtraftly Charge and — LIFG 4 
Perſons here preſent to be uncovered, and keep Silence, upon Pain of 
Im ri ſonment. H 7 4 | a . f 


„H. S. Is. it wur Lordſhips Pleaſure to go on now to give your 


2 * ? i 
rds. Ay, Ay: *} 4 694 * 81 9 1 2 p A es, 
IL. I. St. Then I muſt pray your Lordſhips to give me Time to vt 


down your Opinions diſtinctly, that I may be able to acquaint. you iR 


5 f 


Certainty of the Numbers. 
Lords. Ay, ay. 


[Then the Lord High Steward ved up and put the jow-t8 rucry f L 
beginning with te younge/t Baran, to 7c what his Fudement as 
on = 55 el to 2 be cali d, lead up in his Place uncover d. and 
aying his Right Hand upon his Br deliver d bhi, t ia t/ 
Manner following. ] 1 5x 9 : Jann = 1 Fe 

L. H St. My Lord Bernard, Is Charles Lord Meh ilty of t % 

8. and Murder whereof he ſtands indicted, or not — ? Ann 
Bernard. Not guilty, upon my Honour. 


[ The ſame Queſtion was at d ſeverally of all the Lords | 
lee rh Opinions, as eue e 
L. Herbert. Not guilty, upon my Honour. | 
L. Wefton. Not guilty, upon my Honour. 

L. Aſhburnham. Not guilty, upon my Honour. 

. Cholmondeley. Not guilty, upon my Honour. 

Tefferys. Not guilty, upon my Honour. 

Godolpbin. Not guilty, upon my Honour. 

. 2 Not guilty, upon my Honour. 

Oſelſione. Not guilty, upon my Honour, 

. Ofborne. Not guilty, upon my Honour. 

. Craven. Not guilty, upon my Honour. 

. Cornwallis. Not guilty, upon my Honour, 

- Granville. Not guilty, upon my Honour, 

« Berkley. Not guilty, upon my Honour. 

Lexington. Not guilty, upon my Honour. 

« Rockingham. Not guilty, upon my Honour, 

Lucas. Not guilty, upon my Honour. 

« Culpeper. Not guilty, upon my Honour. ; I 

. Byron. Not guilty, upon my Honour. 

Fermyn. Not guilty, upon my Honour, 

Leigh. Not guilty, upon my Honour. 

Raby. Not guilty, upon my Honour. 

Haward. Not guilty, upon my Honour. 

Lovelace. Not guilty, upon my Honour. 

. Hunſd:n. Not guilty, upon my Honour. 


« © 
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Eure. Not guilty, upon my Honour. F TI MYEN , YI! 


. Fitztwvalter, Not guilty, upon my Honour. 

. Willoughby. Not guilty, upon my Honour. 

Audley. Not guilty, upon my Honour. 

. Abergavenny. Not guilty, upon my Honour. fp 

H. St. My Lord Viſcount Lonſdale, Is Charles Lord Mobun guilty, Cc. 


« Viſcount Lonſdale. Not guilty, upon my Honour. 
. Viſcount Townſhend. Not guilty, upon my Honour. 


H. St. The Earl of Grantham, Is Charles Lord Mohun guilty, Ce. 


. of Grantham. Not guilty, upon my Honour. 
of Albemarle. Not guilty, upon my Honour. 
of Tankerville. Not guilty, upon my Honour. 
. of Warrington. Not guilty, upon my Honour, 
. of Montagu. Not guilty, upon my —— 

. of Portland. Not guilty, upon my Honour. 
of Rochefler. Not guilty, upon my Honour. 

. of Nattingham. Not guilty, upon my Honour, 
of Yarmzuth, Not guilty, upon my Honour, 
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. Iharton. Not guilty, upon my Honour. u 4 91 : 
Dudley. Not guilty, upon my Honour. M03 PRs os N bat 
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„pon my Honovr, 


27 Macclesfield. Not guilty, upon my Honour, g 


upon my Honour. 


E. of Ferm. Not guilty, 1 a 


E. of Burlington. Not guilty, upon m 

F. of Carlifle. Not guilty, upon gy Honour. 

E. of Bath. Not guilty, upon my Honour. 

E. of Angleſea. Not guilty, upon my Honour. 

E. of Effex. Not guilty, upon my Honour. 

E. of Scar/dale. Not guilty, upon my Honour. 

- F. of Thanet. Not guilty, upon my Honour. 

E. of Chef. reid. Not guilty, upon my Honour. 

E. of Carnarvan. Not guilty, upon my Honour. 

E. of King flon. Not guilty, upon my Honour, 

E. of Winchelſea. Not guilty, upon my Honour. 

E. of Stamford, Not guilty, upon my Honour. 

E. of Peterboraugh. Not guilty, upon my Honour: 

E. Rivers. Not guilty, upon my Honour. 

— Not guilty, upon my Honour. 
ib. Not guilty, upon my Honour. 

Not guilty, upon my Honour: 

E. of . Not guilty, upon my Honour. 

E. of Dorſet. Not guilty, upon my Honour. 

E. of Suffolk. Not guilty, upon my Honour. 

E. of neden. Not guilty, upon my Honour. 

E. of Derly. Not guilty, upon my Honour. 

E. of Kent. Not guilty, upon my Honour. 


Lord High Steward, My Lord Great Chamberlain, Is Charles Lord 
AMobun g „c. ? 


Lord Chamberlain. Not guilty, upon @y Honour. 


Led High Stewerd. My Lord Marquiſs of Nermanly, Is Charles Lord 
Mehun guilty, &c. ? 


Lord Marqueſs of Normanby. Not guilty, upon my Honour. 
Lord Marqueſs of Hallifax. Not guilty, upon my Honour, 


Lord High Steward. My Lord Duke of Newcaſtle, Is Charles Lord A- 
hun guilty, &c, ? 


D. of Newcefile. Not guilty, upon my Honour. 

D. of Scomberg. Not guilty, upon my Honour. 

D. of St. Albans. Not gui ty, upon my Honour, 

D. of Northumberland. Not guilty, upen my Honour, 
D. of Ormende. Not guilty, upon my Honour. 

D. of Southampton. Not guilty, upon my Honour, 
D. of Richmond. Not guilty, upon my Honour. 

D. of Somerſet. Not guilty, upon my Honour, 


Lord High Steward, My Lord Steward, Is Charles Lord Mabun 
guilty, c.? 


Lord Steward. Not guilty, upon my Honour. 


Lird High Steward. My Lord Prefident, Is Charles Lord Mobun 
guilty, &c, ? 


Lerd Preſident. Not guilty, upon my Honour. 
Then the Lord High Steward of England, ſtanding up uncovered, put- 


ting his right Hand upon his Breaſt, ſaid, My Lord 1Mehun is not guil- 
ty, upon my Honour. 


{Then the Lord High Steward ſeated himſelf again in the Chair, to take the 
Number of the Peers who had given their Judgment. ] 


L. H. &. My Lords, Eighty-ſeven of your Lordſhips are preſent, and 
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1 I will endeavour to make it the Buſineſs of the future Part of my 
| 
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are all unanimouſly of f 


nion That my Lord Mobuu is not uilt 
* Felony and Murder n ſtands Indicted. ENF 
Lords. Ay, 2 | 


L. H. St. N the Priſoner be called to the Bar. 

Cl. of the Crown. Serjeant at Arms, make Proclathation; | 

Serj. at Arms. O Yes, O Yes, O Yes, My Lord High Steward of Bu. 
gland, his Grace, does ftraitly Charge and mand all manner of Per- 
ſons here preſent to keep Silence, upon Pain of Imprifoiiment. 

Cl. of he Crown. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O Yes, O Yes, O Yes, Chief Governor of the Teuer 
of London, bring forth the Body of your Priſoner Charles Lord Mahun, 
whom you have committed to you, in order to be brought hither this Day, 
upon Pain and Peril will fall thereon, 


Den he was brought 


forth to the Bar, and the Lord Hb Steward addveſs'd 
bimſelf to him in this Manner. ] 


L. H. St. My Lord Mihun, you have been indicted for the Murder of 
Mr. Richard Coote, upon which Indictment your Lordſhip has been Ar- 
raigned, and upon your Arraignment has pleaded not guilty, and for your 
Trial you have put yourſelf upon your Peers, my Lords here aac ; 
and they have heard the Evidence, and have conſidered of it, and deliver- 
ed their 1 * upon the whole Matter; and I am to acquaint your 
Lordſhip, they are all unanimouſly of Opinion, That your Lordſhip is 
not guilty of the Felony and Murder whereof you ſtand indicted; and 


therefore your Lordſhip is diſcharged from your Impriſonment, paying 
your Fees, 


[Then the Lord Mohun made bis Reverece oth Lord, andexprſ 4 inf 
thus.] 


Lord Mobun. My Lords, I do not know which Way to expreſs my 
great Thankfulneſs and Acknowledgment of your Lordſhips great Ho- 
nour and Juſtice to me; but I crave leave to aſſure your Lordſhips, That 
Life, ſo 
to behave myſelf in my Converſation in the World, as to avoid a Things 
that may bring me under any ſuch Circumſtances, as may expoſe me to 
the giving your Lordſhips any Trouble of this Nature for the future. 
And then making his Reverences to the Lords, he went away from the Bar. 


Cl. of the Crown. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O Yes, O Yes, O Yes, All manner of Perſons here 
preſent, are commanded to keep Silence, by my Lord High Steward of 
England, his Grace, upon Pain of Impriſonment. 

H. St. My Lords, the Trial being at an End, there is nothing re- 
mains to be done here, but the determining the Commiſſion. 

Lords. Ay, ay. 

L. H. St. Sir Samuel Aftry, let Proclamation be made in order to the 
diflolving the Commiſſion of H'gh Stewardſhip. 

Cl. of the Crawn. Serjeant at Arms, make Proclamation. 

Serj. at Arms. O Yes, O Yes, O Yes, My Lord High Steward of Ei- 
gland, his Grace, does ſtraitly Charge and Command all manner of Per- 
ſons here preſent, and that have here attended, to depart hence in the 
Peace of God, and of our Sovereign Lord the King; for his Grace, the 
Lord High Steward of England, intends now to viflolve his Commiſſion. 


And then the White Staff being delivered to his Grace, the Lord High Stew- 
ard, he floed up, and holding it in both his Hands, broke it in two ; and 
then leaving the Chair, came down to the Wool-pack, and ſaid, Is it your 
Lordfhips Pleaſure to adjourn to the Houſe of Lords ? | 


Lords. Ay, ay. 
L. H. St. This Houſe is adjourned to the Houſe of Lords. 


And ſo they went back in the ſame Order that they came into the Court, and all 
the Aſſembly broke up. 


FY FCCC — „ 
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Proclamation was made for all Perſons concerned to attend. 


Cl. of Arr. O U good Men that are empannell'd to enquire, Cc. 
anſwer to your Names, and fave your Fines, 


Then Ellis Stephens, Williom Rogers, and John a, being upon Bail, 


Proclamation was made for them to attend, which they accordingly did; 
and Mr, Cowper was brought into Court by the Under Sheriff. 

Spencer Cowper, hold up thy Hand. (Which he did.) 

Cl. of A } ahn Marſon, hold up thy Hand. (Which he did.) 

Arr. & Bllis Stephens, hold up thy Hand. (JV hich he did.) 

{ Villiam Regers, hold up thy Hand. (Which he did.) 


* Cl. of Arr. * OL ftand indicted by the Names of Spencer Cowper, late 
: of the Pariſh of St. Jahn's, in the Town of Hertford, 
in the County of Hertford, Eſq. John Marſon, late of the Pariſh afore- 
* ſaid, in the 8 aforeſaid, Gent. Ellis Stephens, late of the Pariſh 
* aforeſaid, in the County aforeſaid, Gent. and William Rogers, late of 
* the Pariſh aforeſaid, in the County aforeſaid, Gent. for that you not 
* having the Fear of God before your Eyes, but being moved and ſedu- 
* ced by the Inſtigation of the Devil, on the Thirteenth Day of March, 
in the Eleventh Year of the Reign of his preſent Majeſty, by Force and 


> = ms, 3 at the Pariſh aforeſaid, in the County aſoreſaid, in and up- 
oL. V. 


| 


CLXVI. The Trial of Spencer Cowper, Eq. Ellis Stephens, William Rogers, and John Marſon, 
at Hertford Afizes, for the Murder of Mrs. Sarah Stout, July 16, 1699. 11 Will. III. 


© on one Sarah Stout, Spinſter, in the Peace of God and our Sovereign 
© Lord the King, then and there being, violently, feloniouſly, volunta- 
© rily, and of your Malice afore-thought, did _ an Aſſault; and that 
© you the aforeſaid Spencer Cowper, 60 Mar ſon, Ellis Stephens, and Pil. 
8 — Rogers, a certain Rope of no Value, about the Neck of the ſaid S. 
rab then and there feloniouſly, voluntarily, and of your Malice aſore- 
© thought, did put, place, fix and bind; and the Neck and Throat of the 
* ſaid Sarah, then and there with the Hands of you the ſaid Spencer Cow- 
© per, Jobn Marſon, Ellis Stephens, and William Rogers, feloniouſly, vo- 
© luntarily, and of your Malice afore-thought, did hold, ſqueeze, and 
* gripe; and that you the ſaid Spencer Cowper, John Marſon, Ellis Stephens, 
* and William Rogers, with the aforeſaid Rope, by you the ſaid Spencer 
© Cowper, John _— Ellis Stephens, and William e then as afore- 
ſaid about the Neck of the ſaid Sarah Stout put, placed, fixed, and bound, 
© and by the ſqueezing and griping of the Neck and Throat of the ſaid 
© Sarah with the Hands of you the ſaid Spencer Cowper, Fohn Marſon, Ellis 
Stephens, and William Rogers, as aforeſaid, the ſaid Sarah Stout then and 
there, by Force and Arms, Cc. feloniouſly, voluntarily, and of your Ma- 
© lice afore-thought, did choak and rate; by reaſon of which choakin 

and ſtrangling of her the faid Sarah Stout, by you the aforeſaid Spencer Cowfper, 
J. Marſon, Ellis Stephens, and W. Rogers, with the ſaid Rope about the 
* Neck of the ſaid Sarah Steut as aforeſaid, placed, fixed and bound, and by the 
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© ſqueezing and griping of the Neck and Throat of the ſaid Sarah, with 
© the Hands of 2 the lad Spencer Gowper,, Jabn Matſon, 215 Was | 

© JJ illiam Rogers, as aforeſaid, the ſaid Sarah then and there inſtantly died. 
And ſo you the faid Spencer Cowper, | John Maron, Ellis . and 
illiam Rogers, the laid Sarah Stout, on the thirteenth Day of March, 
in the Year aforcſaid, in the Pariſh aforeſaid, in the County aforeſaid, in 
© Manner and Form aforeſaid, felonioufly, voluntarily, and of your Malice 
© afore-thought, did kill and murder; and the faid Sarah Stout, as afore- 
© ſaid, by you the ſaid Spencer Cowper, John Marſon, Ellis Stephens and 
„William Ragers, feloniouſly, voluntarily, and out of your Malice afore- 
thought, choaked and ſtrangled z into a certain River there, being called 
© the Pia River, then ſecretly and maliciouſly did put and caſt, to con- 
« teal and hide the ſaid Sarah Stout, ſo murdered, againſt the Peace of our 
© Sovereign Lord the King, his Crown and Dignity, Sc. 

How ſayeſt thou, Spencer 2 art thou guilty of the Felony and 
Murder whereof thou ſtandeſt indicted, or not guilty ? 

Mr. Cowper. Not guilty. 

Cl. of Arr. Culprit, How wilt thou be tricd ? 

Mr. Cowper. By God and my Country. 

(J. of Arr. God ſend you a good Deliverance. : 

[Then the ether Three pleaded Not Guilty, and put themſelves upon their 

wy Country in Manner aforeſaid. ] 

Then Proclamation was made for Information. 

CI. of Arr. You the Priſoner at the Bar, theſe Men that you ſhall hear 
called, and perſonally ns are to paſs between-our Sovereign Lord the 
King and you, upon Trial of your ſeveral Lives and Deaths ; therefore 
if you will challenge them, or any of them, your Time to ſpeak is as they 
come to the Book to be ſworn, before they be ſworn. 

(Then the Pannel was called over.) ; 

Cl. of Arr. Do you deſign to join in your Challenges, or to challenge 
ſeparately ? | 

Mr. Charger! If we ſhould challenge ſeparately, there muſt be ſo many 
ſeparate Trials; and therefore to prevent the Trouble of the Court, I am 
willing there ſhould be but one Challenge for all. 

Cl. of Arr. Gentlemen, do you all agree to that ? 

' Priſoners. Yes, yes. 

(Then after ſome Challenges, as well on the Part of the King as of the Pri- 

22 there not being a full Jury of the principal Pannel :) 
Mr. Cowper. If your Lordſhip pleaſe, the Pannel is now gone through, 
I defire they may ſhew ſome legal Cauſe for their Challenges. 

Mr. Janes. I conccive we that are retained for the King are not bound 
to ſhew any Cauſe, or the Cauſe is ſufficient, if we ſay they are not good 
for the King, and that is allowed to be a good Cauſe of Challenge ; for 
what other Cauſe can we ſhew in this Caſe? You are not to ſhew your 
Cauſe, you challenge peremptorily ; ſo in this Caſe the King does. 

Mr. — My Lord, I ſtand at the Bar with ſome Diſadvantage, to 
encounter a Gentleman that hath no Concernment ; but however, I do 
take it for Law, that there muſt be a Cauſe ſhewed, and that Cauſe muſt 
be a legal one, and what that Cauſe is wy, muſt certainly make out. I do 
think it ought to appear that there is ſome Relation, or ſome notorious Af- 
fection or F riendſhip, or ſomething of that ſort; or otherwiſe it is not a 
legal Cauſe of Challenge; and if there ſeem to be any Difficulty in this 
Particular, I hope your Lordſhip will aſſign me Counſel to argue it with 
the King's Counſel, a 

Mr. | Hatſell. Mr. Cowper, you are not under ſuch Diſadvantage 
as Men uſually are that Rand where you now do. You have been edu- 
cated in the Study of the Law, and underſtand it very well. I have ſeve- 
ral Times ſeen how you have managed your Clients Cauſes to their Ad- 
vantage. As for this Matter of Challenge, Mr. Boner, I think, you ſhould 
ſhew your Cauſe of Challenge, tho' the Law allows the Prifoner Liberty 
to challenge twenty peremptorily. | 

Mr. Jones. I don't know, in all my Practice of this Nature, that it was 
ever put upon the King to ſhew Cauſe; and I believe ſome of the King's 
Counſel will ſay they An not known it done. | 

Mr. Cowper. In my Lord Chief Juſtice Hales's Pleas of the Crown, 
p. 259, it is expreſly ſa; and in the Statute of 33 Edw. I. 'tis ſaid, the 
King ſhall not challenge without Cauſe, and that muſt be legal. 

Cl. of Arr. Call Daniel Clarke. 

Mr. Baron Hatſell. Mr. Jones, if 2 can ſay any Juryman hath ſaid 
any Thing concerning this Cauſe, and given his Verdict by way of Diſ- 
courſe, or ſhewed his Affection one Way or other, that would be good 
Cauſe of Challenge. 

Mr. Jones. My Lord, then we ſhould keep you here while To-morrow 
Morning. 

Mr. | £6 Hatſell. If there hath been any great Friendſhip between any 
Jutyman and the Party, it will look ill if he be inſiſted upon. 

Mr. Cowper. My Lord, I don't inſiſt upon it, but I profeſs I know of 
no Friendſhip, only that Mr. Clarke in Elections hath taken our Intereſt 
in Town; I know | have a juſt Cauſe, and I am ready to be tried before 
your Lordſhip and any fair Jury of the County; therefore I do not inſiſt 
upon it. 

F Then the Jury ſworn was as followeth : 

Evan Lloyd, Eſq; Thomas Parrot, 
IWilliam Watſon, Sam. Wallingham, 
John Prior, Francis Cole, 
John Harrow, Rich. Crouch, 
George Holgate, John Cock, 
John Stracey, Rich. Dickinſon. 
Mr. Cowper. My WY I humbly move that I may have Pen, Ink and 


Paper. 

Mr. Baron Hatſell. Ay, by all Means. 

Cl. of arr. Hold up your Hand. (I Hich he did.) And ſo of the reft. 
You of the Jury, look upon the Priſoners, and hearken to their Charge. 
They ſtand indicted by the Names of, Oc. ( Prout in the Indictment, 
mutatis mutandis.) 

Jury. My Lord, we defire we may have Pen, Ink and Paper. 

F Cl. of the Ajjize. There are three of the Jury deſire Pen, Ink and 
aper. a 
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dictment by which the Gentlemen at the Bar ſtaad accuſed for one of 


>. > Py 


- 242 Mo, (496 


Pu will. at” tins 
Mr. Fonet. May it plegle your, Lord oy and you Gentlemen that an 
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ing in,this Cauſe, and it is upon an in 


fouleſt and moſt wicked Crimes almoſt that any Age can remember: [ be. 
lieve in your County you never knew a Fact of this Nature; for here 81 
young Gentlewoman of this County ſtrangled and murdered in the Night. 
Time. The Thing was done in the Dark, therefore the Evidence Cann 
be ſo plain as otherwiſe might be. a 1 
After ſhe was ſtrangled and murdered, ſhe was carried down into a Ri 
to ſtifle the Fact, and to make it ſuppoſed ſhe. had murdered. herſelf, fn 
that it was indeed, if it prove otherwiſe, a double Murder, a Murder a0. 
companied with all the „ of Wickedneſs and Villainy that! 


remember in all my Practice, or ever read of. 


- This Fact, as it was committed in the Night-Time, fo it was carrie 


very ſecret, and it is very well we have had ſo much Light as we haye 1, 
give ſo much Satisfaction: For we have here, in a manner, two Trials; one 
to acquit the Party that is dead, and to ſatisfy the World, and vindicar. 
her Reputation, that ſhe did not murder herſelf, but was murdered by othe; 
Hands. For my Part, I ſhall never, as Counſel in the Caſe of Blood, as. 
ravate; I will not improve or enlarge the Evidence at all; it ſhall be 
only my Buſineſs to ſet the Fact as it is, and to give the Evidence, and ſtate 
it as it ſtands here in my Inſtructions. 
My Lord, for that Purpoſe, to lead to the Fact, it will be neceſſary ta 
inform you, That upon , + Ax 13th of arch, the firſt Day of the 
laſt Aſſizes here, Mr. Cowper, one of the Gentlemen at the Bar, came to 
this Town, and lighted at Mr. Barefozte's Houſe, and ſtaid there ſome 
Time, I ſuppoſe to dry himſelf, the Weather being dirty, but ſent his 
Horſe to Mrs, Steut's, the Mother of this Gentlewoman. Some Time after 
he came thither himſelf, and dined there, and ſtaid.tjll Four, in the After- 
noon ; and at Four, when he werlf away, he told them he would come and 
lodge there. that Night, and ſup. . 3 
ccording to his Word he came there, and had the Supper he deſired; 
after Supper Mrs. Stout, the young Gentlewoman, and he ſat together til 
near Eleven a- Clock. At Eleven a-Cleck there was Orders given to warm 
his Bed, openly to warm his Beg, in his hearing. The Maid of the Houle, 
Gentlemen, upon this went up Stairs to warm his Bed, expecting the Gen- 
tleman would have come up and followed her before ſhe had done; but it 
ſeems, while ſhe was warming his Bed, ſhe heard the Door clap together 
and the Nature of that Door is ſuch, that it makes a great Noiſe at the 
. clapping of it to, that any Body in the Houſe may be ſenſible of any one' 
going out. The Maid on this was concerned, and wondered at the 
eaning of it, he promiſing to lie there that Night; ſhe came down, but 
there was neither Mr. Cowper nor Mrs. Stout; ſo that we ſuppoſe, and 
for all that we can find and learn, they muſt go out together. After 
their going out, the Maid and Mother came into'the Room ; and the 
young Gentlewoman not returning, nor Mr. Cowper, they ſat up al 

ight in the Houſe, expecting what "Pime the young Gentlewoman would 
return. The next Morning, after they had ſat up all Night, the firſt New 
of this Lady was, that ſhe lay floating and ſwimming in Water by the 
Mill-dam. Upon that there was ſeveral Perſons called; for it was a Sur- 
prize how this ſhould come to paſs. There ſhe lay floating with her Pet. 
ticoats and Apron, but her Night-Rail and Morning-Gown. were off, and 
one of them not found till ſome time after ; and the Maid-will give you an 
Account how it came to be found. 

This made a great Noiſe in the Country; for it was very extraordi- 
nary, it happening that from the Time the Maid left Mr. Cowper and this 
young Gentlewoman together, ſhe was not ſeen or heard of till next 

orning, when ſhe was found in this Condition, with her Eyes broad 
open, floating upon the Water. | 
When her Body came to be viewed, it was very much wondered at ; for 
in the firſt Place, it is contrary to Nature, that any Perſons that drown 
themſclves ſhould float upon the Water. We have ſufficient Evidence, 
that it is a Thing that never was; if Perſons come alive into the Water, 
then they ſink ; if dead, then they ſwim ; that made ſome more curious to 
look into this Matter. At firſt it was thought that ſuch an Accident might 
happen, though they could not imagine any Cauſe for this Woman to do ſo, 
who had fo great Proſperity, had fo good an Eſtate, and had no Occaſion 
to do an Action upon herſelf ſo wicked and fo bai barous, nor cannot learn 
what Reaſon ſhe had to induce her to ſuch a Thing. Upon View of 
the Body, it did appear there had been Violence uſed to the Woman; 
there was a Creaſe round her Neck, the was bruiſed about her Ear; fo 
that it did ſeem as if ſhe had been ſtrangled either by Hands or a Rope. 

Gentlemen, upon the Examination of this Matter, it was wondered how 
this Matter came about, it was dark and blind. The Coroner at that 
Time, nor theſe People, had no Evidence given, but the ordinary Evidence, 
and it paſſed in a Day. We muſt call our Witneſſes to this Fact, that cf 
Neceſſity you muſt conclude the was ſtrangled, and did not drown herfelt. 
If we give you as ſtrong a Proof as can be upon the Nature of the Fach, 
that ſhe was ſtrangled, then the ſecond Matter under that Enquiry wil 
be, to know who, or what Perſons ſhould be the Men that did the Fact. | 
told you before, it was, as all wicked Actions are, a Matter of Darknels, 
and done in ſecret, to be kept as much from the Knowledge of Mens 
was poſſible. 

Truly, Gentlemen, as to the Perſons at the Bar, the Evidence of tht 
Fact will be very ſhort, and will be to this Purpoſe. 

Mr. Cowper was the laſt Man unfortunately in her Company; I coul 
wiſh he had not been ſo with all my Heart; 'tis a very unfortunate 
Thing, that his Name ſhould upon this Occaſion be brought upon tht 
Stage; but then, my Lord, it was a firange Thing, here happens to be 
three Gentlemen, Mr. Aaron, Mr. R:gers, and Mr. Stephens. As to theſt 
three Men, my Lord, I don't hear of any Buſineſs they had here, unleſs! 
was to do this 6 to ſerve ſome Intercit or Friend that ſent them ups 
this Meſſage; for, my Lord, they came to Town, (and in Things of t 5 
Nature 'tis well we have this Evidence ; but if we had not been ſtrajghtne 


in Lime, it would have brought out more; theſe Things come out owls] 
theſe Perſons, Mr. Stephens, Mr. Rogers, and Mr. Mahn, came to Tous 


| here on the thirteenth of Mare“ laſt, the Att ze-Day. My Lord, whe 
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came to Town, they Game to an Houſe, and took Lodgings at one 
Gurey's; 25 took a — for two, and went out of their Lodging, having 
taken a Robm with à large Bed in it; and afterwards they went to the 
Cle and Dolphin, and then about Eight a-Clock one MA came to 
them there; in what Company they came, your Lordſhip and the Jury 
will know by and dye; they ſaid there, my Lord, at the Glove from Light 
a-Clock to Eleven, as they ſay. At Eleven theſe three Gentlemen. came 
all into their Lodging together to this Gurrey's. My Lord, when they 
came in, it was very obſervable amongſt them, unleſs there had been 2 
Sort of Fate in it, Fi, That they ſhould happen to be in the Condition 
they were in; and, / r * 
for, my Lord, they called for Fire, and the Fire was made them; an 
while the People of the Houſe were going about, they obſerved and heard 
theſe Gentlemen talk of Mrs. Sarab Steut ; that happened to be their Diſ- 
courſe ; one ſaid to the other, Marin, ſhe was an old Sweet-heart of 
-ours: Ay, faith he, but ſhe caſt me off, but I reckon by this Time a 
Friend of mine has done her Buſineſs. Another Piece of Diſcourſe was, I 
believe a Friend of mine is even with her by this Time. They had a 
Bundle of Linnen with them, but hat it was is not known, and one takes 
the Bundle and throws it upon the Bed; Well, ſaith he, her Buſineſs is done, 
Mrs. Sarah Stout's courting Days are over; and they ſent for Wine, my 
Lord; lo after they had drank of the Wine they talk'd of it, and one pulled 
out a great deal of Money ; faith one to another, What Money have you 
ſpent to Day ?  Saith the other, "Thou haſt had 40 or 5ol. for thy Share: 


Saith the other, I will ſpend all the Money I have, for Joy the Buſineſs | 


done. WT 
: My Lord, this Diſcourſe happened to be among them ; which made 


people of the Houſe conſider and bethink themſelves ; when the next Day 


they heard of this Mrs. Stout's being found in the Water, this made them 
reco!l»& and call to mind all theſe Diſcourſes. 

My Lord, after theſe Gentlemen had ſtaid there all Night next Morn- 
ing, truly, it was obſerved (and I ſuppoſe ſome Account will be given of 
ic) that Mr. Cowper and they did meet together, and had ſeveral Diſcourles, 
and that very Day went out of Town; and 1 think as ſoon as they came 
to Haddeſden, made it all their Diſcourſe and Buſineſs to talk of Mrs. Stout. 

My Lord, we will call our Witneſſes, and prove all theſe Facts that ! 


have opened to your Lordſhip ; and then I hope they will be put to give | 


you ſome Account how all theſe Matters came about. 


Call Sarah Walker (who was ſworn.) 


Mr. Jones. Mrs. Malter, pray give an Account to m Lord and the 
Jury, of Mr. Cowper's coming to your Houſe the 13th of March, and what 


vas done from his coming there at Night to his going out? 


Sarab Walker. May it pleaſe you, my Lord, on Friday before the laſt 
Aflizes, Mr. C:oper's Wife ſent a Letter to Miſtreſs Stout, that ſhe might 
expect Mr.\Cowper at the Aſſize-Time; and therefore we expected Mr. 

at that | ime, and accordingly provided; and as he came in with 
the Judges, ſhe aſk'd him if he would alight? He ſaid No; by Reaſon I 
into the Town and ſhow my ſelf, but 
he would ſend his Horſe preſently. She aſk'd him, How long it would be 
before he would come, becauſe they would ſtay for him? He ſaid, he could 
not tell, but he would ſend her Word; and ſhe thought he had forgot, 
and ſent me down to know, whether he would pleaſe to come? He faid, 
he had Buſineſs, and he could not come juſt then ; but he came in leſs than 
a Quarter of an Hour after, and dined there, and he went away at Four 


a-Clock: and then my Mittreis aſk'd him, if he would lie there? And he 


anſwered Yes, and he came at Night about Nine a-Clock ; and he fat 
talking about half an Hour, and then call'd for Pen, Ink and Paper, for 
that, as he ſaid, he was to write to his Wiſe; which was brought him, 
and he wrote a Letter; and then my Miſtreſs went and aſk'd him, what 
he would have for Supper? He ſaid Milk, by Reaſon he had made a good 


Dinner ; and I got him his Supper, and he eat it; after ſhe called me in 


again, and they were talking together, and then ſhe bid me makea Fire in 
his Chamber; and when J had done fo, I came and told him of it, and he 
coked at me, and made me no Anſwer : Then ſhe bid me warm the Bed, 
which accordingly I went up to do as the Clock ſtruck Eleven, and in 
about a Quarter of an Hour, I heard the Door ſhut, and I thought he 
was gone to carry the Letter, and ſtaid about a Quarter of an Hour long- 
cr, and came down, and he was gone and ſhe ; and Mrs. Stout the Mother 
aſk'd me the Reaſon why he went out when I was warming his Bed? And 
ſhe aſk'd me for my Miſtreſs, and I told her I left her with Mr. Cowper, 
and 1 never ſaw her after that, nor did Mr. Cowper return to the Houſe. 

Mr. Jones. How long did you fit up? 

Walter. All Night. 

Mr. Jones. What Time next Morning did you ſee her! 

Valter. About Seven a-Clock. 

Mr. Jones. In the Wat-r, or out? 

Nalter. Out of the Water, 

Mr. Ceuper. Pray will you recollect a little, and be very particular as 
to the T'ime when I went out at Night? | 

Halber. Sir, it was a Quarter after Eleven by our Clock; the Difference 
between the Town-Clock and ours was half an Hour, 

Mr. Cowper. But you ſay by your Clock it was a Quarter after Eleven? 

Halter. Yes, Sir, 

Mr. Cowper. Pray, what Account did you give as to the Time to the 
Coroner's Inqueſt ? 

Haller. ] ſaid then it was Eleven, or a Quarter after Eleven, when I 
heard the Door ſhut, 

Mr. Cowper. Pray, was Mrs. Stout preſent with the Coroner's Inqueſt 
when 10u gave that Account ? 

Halter. Yes. ſhe was. 

Mr. Cowper. Pray, what Account did you give as tothe Time before my 
Lord Chief Juſtice Holt? 

I] alter. I gave the Account that it was Eleven, or a Quarter of an Hour 
alter, 

Mr. Cowper. In her Depoſitions there is half an Hour's Difference; for 
then the ſaid it was half an Hour after Ten, 
„ Hatſeil. Which Clock was earlieſt, yours 

ck! 

Halter. Ours was half an Hour faſter than theirs, 

Mr. C,uper, How came you to know this? 


or the Town- 


r ide Nrürder of Mer. Sürah Stout. 


fall upon the Diſcourſe they did at that Time; 


(198) 


: Haller. By reaſon that Dinner was dreſs'd at the Cook's, and it was 


ordered to be ready by Two a-Clock, and it was ready at Two a-Clock 
Wy Town-Clock, and half an Hour after Two by ours. 
r. 


Cwper. When you came down and miſſed your Miſtreſs, did you 
enquire after her a}l that Night ? 


Halter. No, Sir, I did not go out of the Doors; 1 thought you were 
with her, and ſo I thought ſhe would come to no Harm. 


Mr. Cowper, Here is a whole Night ſhe gives no Account of. Pray, 


Miſtreſs, why did not you go after her ? 

aller. My Miſtreis would not let me. 
Mr. Czwper. 'W hy would ſhe not let you ? 
Walker. 


ſaid I would ſee for her: No, faith ſhe, by Reaſon if you go 
and fee for her, and do not find her, it will make an Alarm over the 
Town, and there may be no Occaſion, 

Mr. 9g Did your Miſtreſs uſe to ſtay out all Night? 


Walker. No, never, 

Mr. Cowper. Have not you ſaid ſo? 

Walker. I never faid ſo in my Life. 

Mr. Cowper, Pray, Mrs. IWalur, did you never take notice that your 
Miſtreſs was under Melanchol ye? 

Walker, I don't ſay but the was melancholy ; ſhe was ill ſor ſome time; 
and I imputꝭ d it to her Llineſs, aud I know no other Cauſe. 

Mr. Cowper. Have you not often told People that your Miſtreſs was a 
melancholy Perſon, upon your Oath ? _ | 

Walker. I have ſaid ſhe hath been ill, and that made her melancholy, 

Mr. Cowper. I will aſk you this Queſtion ; Pray, did you ever purchaſe 
any Poiſon more or leſs, within thete twelve Months? 

Waller. Yes, Sir, I did fo, and can tell what it was for. 


Mr. er. By whoſe Order? 
Walker. By . e Order. 
Mr. Cowper. Did you buy Poiſon but once, upon your Oath ? 


Walter. I believe I might buy twice. 

Mr. Cowper. Where ? 

Walker. Of Mr. Ludman. 

Mr. Cowper. Both Times there aller. Yes. 
Mr. Cowper. Of him? 

Walker. No, of the young Man, 


Mr Cooper. Did you ever buy any Poiſon at Luton? 
Walker, No q OE _— 


Mr. Cruper. Did you ever buy any by your Miſtreſs's Ord 
one Mrs, Croke, ek your Oath 3 EW iſtreſs's Order, or of 


Malter. No, I never did. 
Mr. Cowper. Pray, at what Time was it that you bought this Poiſon you 


ſpeak of ? Walker. I can't remember, 
Mr. C Pray recolle& yourſelf, 
Walker. Tt was within this half Year, to be ſure, 
Mr, 3 What was the Name of the Poiſon you aſk'd for ? 
2 aſk'd for White Mercury, 
r. 


a1 N. She ſaith, * * by her Miſtreſs's Houſe, and went di- 

rectly to Mr. Bareſoot's; Pray, did not you come to Mr. Barefoot's aft ? 

Walker. Yes, ge ———_ 1 ; cat 
Mr. Cowper. Pray did you give the ſame Account before the 

when this Matter was enquired into, that you have now done? 
Walker. Yes, I did, as near as I can tell. 


Mr. C Did you give this Account in Subſtance ? 
Walker. Yes, I did, a 


Mr. Baron Hatſell. Mr. Cowper, I ſuppoſe you don't mean in relation 
to the Poiſon. 
Mr. Cowper. My Lord, I mean in relation to ſo much of the Evidence 


which ſhe now gives, and particularly reſpects me. For what End or 
Purpoſe did you buy it? 


Halter. I bought it to poiſon a Dog. 

Mr. Cowper. Why ſhould you poiſon the Dog? 

Walker. It was a Dog that uſed to haunt our House, that did us a great 
deal of Miſchief; but that did not do, ſo [ bought it a ſecond Time. 

Mr. Cowper. Who gave it to the Dog? 

Walker. Twas another Maid did give it the Dog. 

Mr. Cowper. Why did you then ſwear it was given the 

Walter. Sir, I ſaw it given. 

Mr. Cowper. Did your Miſtreſs know of it? 

hop 5 ** know of it afterwards, 

r. er. How did you give it? Walker. In w ilk. 

Mr. os, How did the Milk look ? OI 

Walker. It did not look diſcolour'd in the leaſt. 

Mr. Baron Tlatſill. You ſaid juſt now your Miſtreſs was ill, and that 
made her melancholy ; what Illneſs was it? 

Walker. My Lord, ſhe had a great Pain in her Head. 

Mr. Baron Hatſell. How long had ſhe been troubled with it ? 

Walker. Ever ſince laſt pay was twelve Months was the beginning of it. 


Mr. Jenes. Did you ever find her in the leaſt inclined to d : 
Miſchief ? Waller. No. 1 never did, ed to do herſelf a 


Mr. Cowper. You bought Poiſon twice, 
bought to the Dog ? Walker. Yes, 
Mr. C:wper, The frſt and the laſt ? 
Walker. Yes, the whole, 
Mr. Cowper. How much did you buy ? 
Walker. 1 am not certain how much I bought, 
55 8 5 Pray, 2 Miſchief did it qo the Dog? 
alter. I cannot tell, he may be alive till now for au 
wr Cowper. Out Miſchief did the Dog do ? Es ws 
aller. A great deal, he threw down ſeveral Things and broke them. 
Mr. Jenes. Pie Mr. Cooper, upon your Oath, — Miſtreſs nx 
ou Order to make his Fire, and warm his Bed? 
Walker. He knows beſt, whether he heard it or no; 
when ſhe ſpake it. 
Mr. ones. Did ſhe ſpeak of it ſo as he might hear? 
Walker. Yes, the did; for he was nearer than I. 


Coroner, 


Dog ? 


did you give all the Poiſon you 


Stout give 


but he ſat by her 


Mr. Jenes. And did not he contradict it? 
Walker, Not in the leaſt. 


| Mr. Jenes. Was it the old or young Woman that ga. 
Malter. The young Woman. & gave you the Order? 
Mr, 
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MI. Cotpper. Pray, did the it, or did it down his Mr. one \ Did any thing hindert her from. finkios? ? 
Tres * ar Oath ? Dog lap ” * l Rs | foe Hocking to bipder 3 * have ſunk. 


11%. No, he lapt it, upon my Oath. _ | | 1 Mr. Fones. Call Leonard Dell. was ſworn.) Did you ſee this Bf 
Mr. Fones. Did ME. — 4 En for his Horſe from your Houſe the | Stout In the Water ?=--Dell. Yes. | x r an. 
next Day ? 2 ö | Mr. Jenes. Pray, tell us in what Poſture ſhe was found? 15 
Walker. 1 can't ſay that; I was not in the Way. ; Dell. 1 faw her floating in the River; I ſaw her Face and her Cloath,, 
Mr. Fortes, Did he come to your Houſe afterwards ? Mr. Jones. Were her Cloaths all above the Water ? Vil 
Walker. No, I am ſure he &q not. Dell. Her Stays and her Coat that ſhe had next her. | 
Mr. * Was the Horſe in yout Stable when it was ſent for ? Mr. Jones. Were theſe plainly above the Water? 
Walker. Yes, Sir. | Dell. Some part of them. 0, | | 
Mr. Jones. And he did not come to your Houſe again, before he went] Mr. Jenes. Did you ſee her Face, was that aboye the Water ? 
out of Town ? 85 . | | Dell. No, Sir, it was between the Piles ; ſhe lay on her Right Side 
Waller. No, vt, | | | and her Head was between the Stakes, and her Right Arm. ; 
11 Do you khow which Way he went out of Town ? Mr. Tones. Did you help to take her out of the IV ater - Dell. Yes, 
Walker. No, Sir. | Mr. Jener. Did any Thing hinder her from ſinking ? 


Mr. Baron Hatſell. Did Mr. uſe to lodge at your Houſe at the Dell. Neither Stakes, nor any Thing there. 
Aſfizes? 4 * aa Mr. Jones. Did her Arms or Neck ſtick to the Stakes ? 


Walker. No, my Lord, nat ſince I came there ; the Sefſiotis before Dell. Not to my thinking. 


he did. | Mr. Jenes. Was the Water clear, or weedy ? 
. Mr. Cowper. Where did you come to invite me to Dinner ? Dell. It was very clear. : 

Malter. At Mr. Barefoet's. Mr. Janes. How many Foot deep was it? 
Mr. Cowper. Then you knew I was to lodge there ? x Dell. I know not but it might be five Foot deep. 
Mr. Baron Hutſell. Who wrote the Letter on Friday, that Mr. Cowper Mr. Fones. Did you help to take her out of the Water? 

would lodge there? | | | Dell. Yes, Sir, and we took her and carried her into the Meadow juf 
Walker. I know not who wrote it, his Wife ſent it. | | by, and laid her on the Bank. | 
Mr. Fones. Did he tell you he would lodge there that Night before he Mr. Jones. Did you obſerve her Face, Neck, or Arms, to be bruis'd 

went away-? | Dell. I ſaw no Bruiſe at all. 


Walker. When he went from Dinner he ſaid ſo. Mr, 2 How did you know but her Right Arm did h 
Mr. Jones. Call James Berry. (Who was ſworn.) Now, my Lord, we | Ground, fince you did not ſee it? 6 2 
will give Evidence of the Manner how ſhe was found. Mr. Berry, Do Dell. We could ſee her Arm lie in this Manner between the Piles, the 


you remember when Mrs. Stout was found by your Mill ? | Right Arm was downwards, for ſhe lay on one Side. 
Berry. No, indeed, I do not know juſt what Day it was ? ury-man. Did you ſee any Arm above in the Water ?--- Dell. No. 
Mr. Jones. When you found her, do you remember, how, in what Baron Hatſell. You ſhould propoſe your Queſtions to the Court, 

Manner ſhe was found ? 232 My Lord, I deſire to know where was her Left Arm ? 

Ves; I went out in the Morning to ſhoot a Fluſh of Water by r. Baron __ Where was her left Arm ? 

Six o'Clock, and I faw ſomething a-floating in the Water, ſo I went out Dell. I can't tell how it did lie; I did not obſerve it. 

to ſee what it was, and I ſaw part of her Cloaths. Mr. Baron Hatſell. When you took her out of the Water, did you oh. 
Mr. Jones. Did you ſee her Face? ſerve her Body ſwell'd ? 


Berry. No, not then. Dell. We carried her into the Meadow, and laid her on the Bank- ſide 
Mr. Jones. Was her Face under Water, or above? and there ſhe lay about an Hour, and then was ordered to be carried into 
Berry. No part of her Body was above Water, only ſome part of her | the Miller's. 


Cloaths. Mr. Baron Hatſell. Did you obſerve that any Water was in her Body? 
Mr. Jones. How many Foot deep might the Water be? Dell. None at all that I could ſee; but there was ſome ſmall Matter 
Berry. Five Foot deep. 1 of Froth came from her Mouth and Noſtrils. 

Mr. Jones. And how much was ſhe under Water, do E conceive ? 1 My Lord, I deſire to know whether her Stays were laced! 
Berry. She might be under Water about five or ſix Inches. ell. Yes, ſhe was laced. 

Mr. Fones. Then the whole Body was not under Water, was it? Mr. Cowper. If I take you right, you ſay ſhe was ftrait-laced ? 

Berry. __ W ö 8 * 22 Her Stays yours _— 

Mr. Tones. Was ace under Water ?--- Berry. Yes. r. Cowper. And you ſay there was Froth and Foam came 

Mr. — Hatſell. Did ſhe lie upon her F _ Gs her Back ? Mouth and Noftrils H Delt. Yes, Sir, Dey 9 
Berry. She lay upon her Side. Mr. Jenes. Pray what Quantity ? 

Mr. Jones. When ſhe was taken out, were her Eyes open or ſhut ? Dell. I could hold it all in the Palm of my Hand. 

Berry. Her mw were open. Mr. Cowper. How was ſhe taken out of the Water ? 

Mr. Jones, Was ſhe ſwell'd with Water! | Bi My Lord, we ſtood upon the Bridge, I and another Man, where 


Berry. I did not perceive her ſwell'd : I was amaz'd at it, and did not ſo | ſhe lay, and he laid hold of her and took her out. 
much mind it as I ſhould. Mr. Jenes. And did you not perceive ſhe was hung ?--- Dell. No, my Lord, 
Mr. Fones. But you remember her Eyes were ſtaring open?--- Berry. Yes. Mr. Cowper. Pray, where was ſhe laid when ſhe was taken out ? 
Mr. ones. Did you fee any Marks or Bruiſes about her ?---Berry. No. Dell. In the place call'd the Hoppers, juſt by, 


Mr. Cowper. Did you ſee her Legs ?---Berry. No, I did not. Mr. Cowper. How long did ſhe lie there? 
Mr. Cowper. They were not above Water ?---Berry. No. Dell. About an Hour. 
Mr. Cowper. Could you ſee them under Water t Mr. Cowper. Did you ſtay there all that Time?---Dell. Ves. 
Berry. I did not ſo much mind it. Mr. Cowper. And did the Froth continue to iſſue from her Mouth and 
Mr. Cowper. Did ſhe lie ſtreight or double, driven together by the | Noſtrils ? 

Stream.---Berry. I did not obſerve. Mr. Baron Hatſell. He told you, Mr. Cowper, he could hold it all in 
Mr. Cowper. Did you not obſerve the Weeds and Trumpery under her? | the Palm of his and, 
Berry. There was no Weeds at that time thereabouts. Mr. Jones. Call John Ulfe. (Il bo was . — Jabn Ulfe, Did you ſee 
Mr. Fones. Was the Water clear ? Mrs. Stout when ſhe was taken out of the Water ? -U. Yes. 
Berry. No, it was thick Water. Mr. Jones. Give an Account of the Condition ſhe was in. 


Mr. Jones. Was there any thing under her, in the Water, to prevent 74 She s on one Side; I help'd to take her out. 
her ſinking ? r. Jones. Did ſhe hang or ſtick to any Thing? | 
Berry. No, I do not know there was; ſhe lay on her right Side, and Ulfe. There was nothing at all to hold her up; ſhe lay between a C 
her right Arm was driven between the Stakes, which are within a Foot of | ple of Stakes, but the Stakes could not hold her up. 
one another. Mr. Jones. Did you ſee her after ſhe was taken out? UV. Ves. 
Mr. Fones. Did any Thing hinder her from ſinking ? Mr. Jones. Did any Water come out of her? 
Berry. Not that I ſaw. | — ay Nothing at all, only a little Froth came out of her Noftrils. 
Mr. Fones. Did you help to take her out from the Stakes?---Berry. No. r. Jones. Call Katharine Dew. (Who was fworn.) Did you ſee Mrs, 


Mr. Jones. Call Jahn Venables. Stout taken out of the River ?---Dew. Yes. 
Mr. Cowper. Mr. Berry, if I underſtand you right, you ſay, her Right | Mr. Jones. Did you ſee her in the River before? -- Deo. Ves, Sir. 
Arm was driven between the Stakes, and her Head between the Stakes; Mr. Jones. How did ſhe lie in the River? 
ould you perceive her Right Arm, and where was her Left Arm? Dew. She lay Side-way with her Eyes open, and her Teeth clenched 
Berry. Within a ſmall Matter upon the Water. in her Head, with Water flowing alittle from her Face, ſome part of her 
Mr. Baron Hatſell. Did you ſee her Head and Arm between the Stakes? | and her Petticoats were above Water. 
Berry. Yes, her Arm by one Stake, and her Head by another. Mr. Jones. Did nothing hold her from ſinking ? 
Mr. Jones. Did her Arm hang down, or how ? Dew. Her Right Arm lay againſt the Stake. 
Berry. I did not mind fo much as I might have done. Mr. Jones. Did you ſee her after ſhe was taken out of the River? 
[Then John Venables was ſworn.] Dew. Yes, Sir. 
Mr. Fonez. Did you ſee Mrs. Stout, when ſhe was taken out of the Mr. Jones. Was ſhe ſwell'd ? 
Water, as ſhe lay in it ?---Yenables. Yes. Dew. I did not perceive ſhe was ſwell'd at all. 
Mr. Fones. Give an Account how you found her. Mr. Fones. Did you handle her. 
Venables. She was floating upon the Water, Dew. No, I touch'd nothjng but her Petticoat. 
Mr. Jenes. How? Was all her Body, or what part in the Water? Mr. Jones. Did you — Legs were in the Water? 
enables. She lay upon her Right Side, and this Arm upon the Water, | Dew. No, I did not. 
rather above the Water, her Ruffles were upoy the Water. Mr. Cowper. Did you ſee where her Right Arm was? 
Mr. Jones. Did you help to take her out ?- -VJenables. No, Sir. | Dew. I could not ſee her Right Arm, the Water flow'd over it. 
Mr. 2 Were her Eyes open then ? Mr. Cowper. Did you ſee her after this Time ? 
Venables. Her Eyes were open when I ſaw her, but I did not ſee her Dew. No, Sir, I ſaw her taken our, but not afterward. 
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2 M2 pry 1a eas 
Sue purg d at the Noſe and ane of he 1 ake par- 

ee ſhe was out; the Notice I took was when ſhe Was 
| . | KC: 5, | * % 80 7, 
12 1 What did you ſee at her Eye Nt 

Er ens, Did foo ſce her after ſhe was ſtripp'd naked EI 

Dew. No, ” DENA 

Mr. Jones Was 5 a —_ Frothing, or a Purging ? 

ew. A purging Froth. ; 

2 Bard 225 Did any Body wipe it off? 

Dew. No, my Lord, I did not ſee any Body do it. | 

Mr. Baron Harſell. Then there was no new Froth came? TIP 

Dew. No, my Lord, I ſaw her froth at the Nole and one of the Eyes 
as ſoon as ſhe was taken out, but I did not ſtay long. 

Mr. Cooper. Was ſhe in her Stays ?! ——Dew. Yes, Sir. 

Mr. Cowper. Was ſhe not laced 

Dew. Yes, ſhe was laced before and behind. | 

Mr. Jenes. Call Thomas Dew. (I bo was ſworn.) Did you ſee this 
Mrs. Stout in the Water ? Pray give my Lord and the Jury an Acount 
what Poſture ſhe was in. HE 1 

Dew. I faw her lying in the Water floating, above the Water I will not 
ſay, but the Water ran ſome ſmall Matter over her; her right Arm was with- 
in the Stake, and her left Arm without; ſhe lay juſt upon her Side, and 
law her when ſhe was firſt taken up, and her Shoes and Stockings were 
vs clean as when they were put on, no Mud nor Dirt upon them, and 1 


3 


ſaw her Shoes and her Stockings, as high as her Knee almoſt; but 1 ſaw 
no Dirt | 
Mr. Fones. Do you believe ſhe had been ſunk to the Bottom ? 


Dew. She did not look as if ſhe had, nor I ſee no Water come from het. | 1 


Mr. Jones. Did you obſerve that ſhe was ſwelled at all ? 

Dew. No, nor ſwell'd that I perceived a bit; there was a little Froth 
that came out of her Noſe, and about her (I can't ſay from her Eye), in 
that it was a {mall Quantity. 

Mr. Jones. Call Mr. Edward Blackno. (I ho was ſworn.) Did you 
ſe: Mrs. Stent when ſhe lay in the Water? | "oa 

Blackno. Yes, Idid fee her lie in the Water floating; I was ſo near, that 
I faw the Miller's Man lift her up by one of her Arms out of the Water. 

Mr. Jones. Was the Arm bent or ſtreight ? 

Blackno. It hung in this Manner, | 

( Shewing the Court hew with his own Arm.) 7 

Mr. Baron Hatſell. Ihe other Witneſſes ſaid, ſhe lay on her right Side. 

Blackno. Ves, the lay on her right Side, and her Arm in this Manner, 

Mr. Baron Hatſell. Did you obſerve her to be ſwelled ? 21 

Blackne, I did not ſee her taken out. | 5 | 

Mr. Baron Hat/e!l. Did you obſerve any thing to hinder her from ſinking? 

Blachno. No, I did not, nothing but the Water, 4 

Mr. Cowper. I think, Sir, if I heard you right, you ſay, that this tak- 
ing her by the Arm and ſtirring her, was before ſhe was taken out of the 
Water; then I would know, after ſhe was ſtirred, was ſhe let go again? 
Ws you by at the taking of her up? Blackno. No, I was not. 

Mr. Baron Hatſe!l. He told you ſhe was floating when he ſaw her, and 
that nothing hindered her from ſinking. 

[Then William Edmunds and William Page were ſworn.) 

Mr. Jones. Edmunds, did you ſee Mrs. Stout when ſhe was in the Water? 

Eimunds. Yes, Sir. 

Mr. Jones. Give an Account what Poſture ſhe was in? 

Edmunds. She lay againſt the Stake, her Head lay againſt the Stake in 
the River; we were coming up in a Barge, and called to a Miller to draw 
the Water, but he ſaid he could not, for then ſhe would ſwim through ; 
and then we came on, and ſec her lie in the Water. 

Mr. Jones. Did any Thing hinder her from ſinking ? 

Edmunds. Not that I ſee. 

Mr. Jenes. Did no Fart of her Legs or Arms ſtick? Did you ſee her 
taken out ? 

Edmunds. No, I did not, I was gone; I did not know whether they 
would take her out, or no. 

Mr. Jones. Page, Did you ſee Mrs. Stout upon the Water? 

Page. Yes, Sir. 

Mr. Jones. Tell us how ſhe =. 

Page. She lay floating on the Water, on her right Side, with her Head 
between the Stakes. 

Mr. Janes. Did her Arms or Cloaths, or any Thing ſtick? | 

Pace. Not that I ſaw. 

Mr. Fones. Did any Thing hinder her from ſinking ? 

Page. I ſaw nothing. 

Mr. Cowper. Did you ſee her Legs or Knees ? 

Page. No, I could not, they were not out of the Water, 

Nr. Jones. Swear Mrs. Anne Ulſe. (Which was done.) 
Mrs. Stout in the Water? 

Ulſe. Yes, I help'd to pull her out; ſhe lay on one Side in the Water 
floating, and the Water came over her Face. 

Mr. Jones. Did ſhe ſtick by any Thing! 

Ve. One of her Arms was about the Poſt. 

Mr. Jones. How ? Ulſe. It got through the Grate. 

Mr. Jones. But it did not hang ? Ulſe. No. | 

Mr. Jones. Did you take her out ?!——Ulſe. Yes, Sir. 

Mr. Jones. Did you mind her Cloaths ? 

Ulſe. Yes, I turn'd up her Petticoats in the Water. 

Mr. Zones. Had the Gloves on ? ——Ulſe. No, Sir. 

Mr. Jones. How were her Shoes and Stockings ? 

Ce. They were not muddy, her Stockings were rolled down, ſhe had | 


no Crarters on. 


Did you ſee 


| 
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How. Some Part of her Coats lay above the, Wate 1 
A linking ge 
How. I ſaw nothing; I ſaw them take her Guta à 4 00 r ſhe 
hung agy Way; ſhe lay with Sfie Arm; and Her Head in the Grate, but! 
| John Meager was ſworn. 

Mr. Fones. Well, do you diem Account of 45 
ESI i nd Ard fora or OP UROIILN 
Meager. I ſee Mrs. Sarah Stout floating in the Water, her right Arm in 
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at you know of Mrs. 
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the Grate, and her left Arm with the Stream. 
Mr. Jones. Did ſhe hang or ſtick by any Thing? 
* Meager. No, neither hang nor ſtick, ſhe 41 152 | 
Mr. Cowper. Did you ſte ſome Body go through the Blue-coat Building 
about Eleven a- Clock ? | 7 k 
Mr. Meager. No, Sir, I was in Bed before Nine. 


* 


ne. Now, = Lord, we will give an Account how ſhe was 
when ſhe was ftript, and they came to view the Body. Call John Dimſ- 
dale junior. (Ii ho was ſworn.) 


Dimſd. My Lord, I was ſent for at Night on Twe/day the laſt Afſizes— 
Mr. Cowper. My Lord, if your Lordſhip pleaſes, I bave ſome Phyſicians 
of Note and Eminency that are come down from London; I deſire they 
may be call'd into Court to hear what the Surgeons ſay. 1 
Ir. Baron 2 Ay, by all means. * 3 
Mr. Cowper. Lord, there is Dr. Shane, Dr. Garth, Dr, Morley, 
Dr. Gil/trop, Dr. Harriet, Dr. Mollaſton, Dr. Crell, Mr. William Cawper, 
Mr. Bartlett, and Mr. Camlin. 3 5 ons 
[ Abo reſpectively appear'd in Court.) 
Mr. Jones. Give an Account how you found Mrs. Stout. 
Mr. Baron Hatſell. You are a Phyſician, I ſuppoſe, Sir? 8 
Dimſdale. A Surgeon, my Lord. When I was ſent for to Mrs. Stout's, 
was ſent for two or three Times before I would go; for I was unwilling 
after I had heard Mrs, Stout was drown'd ; for I thought with myſelt, what 
need could there be of me when the Perſon was dead ? But ſhe iti ſent ; 
and then I went with Mr. Camlin, and found a little Swelling on the Side 
of her Neck, and ſhe was black on both Sides, and more particulagly on 
the left Side, and between her Breaſts up towards the Collar-bone; that was 
all I ſaw at that time, only a little Mark upon, one of her Arms, and 1 
think upon her left Arm. n Sa 
Mr. Fones. How were her Ears ? 


Dimſdale. There was a Settling of Blood on both Sides the Neck; that 


. 


* 


was all I ſaw at that Time. 0 
Mr. Jones. How do you think ſhe came by it? ve, 
Dimſdale. Truly I only gave an Account juſt as I ſay now to the Gen- 
tlemen at that Time, I ſaw no more of it at that Time, but about 1ix 
Weeks after the Body was opened by Dr. Philip p 
Mr. Cowper. My Lord, he is going to another Piece of Evidence, and I 
would aſk him---- IA, 5 
Mr. Jones. Let us have done firſt; how was her Ears? 
Dimſdale. There was a Blackneſs on both Ears, a Settling of B 
Mr. — Call Sarah Kimpſon. * an 2 17 
Mr. Baron Hatſell. Mr. Cowper, now you may aſk him any Thing, 
they have done with him. 48 * 
Mr. Cowper. I would aſk him, Whether he was not employed to view 
| theſe particular Spots he mentions at the Coroner's Inqueſt? -; 
Dimſdale. I was deſired to look upon the Face and Arms, and Breaſt, 
becauſe they ſaid there was a Settling of Blood there, 8 
Mr. Cowper. When you return'd to the Coroner's Inqueſt, What did 
ou certify as your Opinion ? : 
Dimſdale. | did certify there was a Settling of Blood; but how it came 
I could not tell. 
Mr. Cowper. I aſk you, Sir, Did not you ſay it was no more than a 
common Stagnation uſual in dead Bodies ? 
Dimſdale. I do not remember a Word of it. 
Mr. Cowper. Sir, I would aſk you; You ſay the Spot was about the 
Collar-bone ; was it above or below ? 
Dimſdale. From the Collar-bone downwards. 
Mr. Cowper. Had ſhe any Circle about her Neck? 
Dimſdale. No; not, upon my Oath. 
Mr. Jones. Swear Sarah Kimpſen. Did you obſerve this Mrs. Sarah 
Stout, when ſhe was ſtripp'd, how her Body was ?---- Kimpſon. Ves. 
Mr. Jones. Pray, give an Account of it. | 
Kimpſon. She had a great Settlement of Blood behind her Ear, as much 
as my Hand will cover, and more ; and ſhe had a Settlement of Blood un- 
der her Collar-bone. | 
Mr. Jones. Did you ſee nothing about her Neck? 
* 4 Nothing round her Neck ; on the Side of her Neck there was 
a Mark. 
Mr. Fones. Was there any other Part bruiſed ? 
Kimpſon. * her left Wriſt, and her Body was very flat and lank. 
Mr. Cowper. Pray, what Day was it that you ſaw her ? 
Kimpſon. It was the Day ſhe was found, 
Mr. Couper. Was the not laced ?---- Kimpſon. She was laced, 
Mr. Cowper. Did you help to ſtir her ?--- Kimpſon. Yes, Sir. 
Mr. Jones. Did her Body ſeem to be ſwell'd, or was there any Water 
come from her ? | 
Kimp/. 1 did not obſerve the leaſt Drop of Water that appeared any Way. 
Mr. Zones. Did you know what did purge from her? 
Kimpſon. Nothing that I ſaw. 
Mr. ones. Had not you a Child drowned there lately? 
Kimpſon. Yes, about ten Weeks ago. 
Mr. Jones. And you found her? 


— 
- 


Mr. C:wper. You ſay, one Arm lay through the Grate, where lay the other? | 


Ul/e. The other was down in the Water. | 
[William How was "bed 
Mr. Jones. Did you ſee Mrs. Stout in the Water? 
| How. Yes, Sir, I ſee her lie upon the Water; ſhe lay a- float, ſhe might 
lie _ or * Inches deep in the Water. 
OL. 0 


Kimpſon. She was drowned at Night, and we found her next Morning. 

Mr. Jones. Where did you find her, at the Top, or at the Bottom of the 
Water ?----Kimpſon. At the Bottom. 

Mr. Jones. How was ſhe ? 

Kimpſon. She was ſwell'd as much as ſhe could hold. 

Mr. Jenes. Were her Eyes ſhut or open? 


Kimpſon. Her Eyes were ſhut, and the Child was laced as tight as the 
Coat could be. 


Mr. Jones. Was the Child opened? 
D d KXimpſon - 
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Kimpſon. Ves. Ain nm 
Mr. Jones. And what was in the Body of the Child ? _ . 
Kimpſon. Twas very full of Water. | 

Mr. Jones. Call Sarah Peppercorn. | | : 

Mr. Cowper. You ſay you view'd the Child ; Had it any Settlemen 
of Blood ?----Kimpſon. I ſaw none. ti $4-2 hh 71 | 

Mr. Cowper. And you view'd the Body ?-----Kimpſon. Yes. 

(Then Sarah Peppercorn was ſworn. ) | 

Mr. Jones. Did you ſee the Body of Mrs. Sarah Stout, after it was 
wat and laid out ?-----Peppercorn. I did, Sir. 

r. Jones. In what Condition did you find her? 

Pepfercorn, I did not ſee her till ſhe was brought home to her Mother's, 
and there was a Rumour in the Town that ſhe was with Child, and I 
was ſent for to give an account whether ſhe was or not, and I found ſhe 
was not ; and I help'd to pull off her Cloaths, and ſhe was very clear as 
any I ever knew, only had a black Place on the Side of her Head, and in 
another Place about her Ear ; but how it came I know not. 

Mr. Jones. Did you obſerve how her Body was ? 

Peppircorn. Her. Body was very well as any Woman's could be. 

Mr. Jones. Did you obſerve any Water, or any ſuch thing from her? 

Peppercorn, No. 

Mr. Jenes. Was there any Purging at her Mouth or Noſtrils ? 

Peppercorn. A little Froth as any Body might have. 

Mr. Cowper. At what Hour did you ſee her? 

Peppercorn, I believe it might be Nine or Ten a- Clock. 

Mr. Baron Hatſell. In the Morning? 

Peppercorn. Yes, Sir; but I can't give a juſt Account of the Time, 

Mr. Baron Hatſell. What was you ſent to for f | 

Peppercorn. To know if ſhe was with Child; for it was reported ſhe 
had drowned herſelf becauſe ſhe was with Child; and ſo her Mother de- 
ſired me to come to give an Account that it was not ſo; and I found that 
it was not ſo. 

Mr. Baron Hatſell. You are a Midwife, are you not! 

Peppercorn. Yes, my Lord. 

(Then Elizabeth Huſler was ſworn.) 

Mr. Fones. Had you the View of the Body of Mrs. Sarah Stout the Day 


you heard ſhe was drowned ? 
Huſler. She was not drowned, my Lord; I went thither and helped to 


pull off her Cloaths. 
Mr. Jones. In what Condition was her Body? 
Huſler. Her Body was very lank and thin, and no Water appeared to 


be in it. 
Mr. Jones. Was there wy Water about her Mouth and Noſe ? 
er, 


Huſler. Not when I ſaw 
Mr. Jones. Did you mind her about her Neck and Head ? 


Huſler. Yes, yes, there was a Settling of Blood at the Top of the Col- 
lar-bone, jnſt here, and there was a Settling of Blood upon both her Ears, 


moſt about her left Ear. 
Mr. -—_ Swear Ann Pilkington. (Which was done.) Did you ſee 


the Body of Mrs. Stout after ſhe was drowned ? 

Pilkington, Ves, Sir. 

Mr. Jones. Pray, in what Condition was ſhe when ſhe was ftript ? 

Pilkington. I was in the Houſe when ſhe was brought in dead; and old 
Mrs. Stout deſired me to help to lay her out; and taking a View of her, I 
did not at all perceive her Body to be ſwelled. 

Mr. Jones. Was there any Water came out upon the moving of it? 

Pilkington. No, I did not perceive any; and by a further View, I ſaw 
a Redneſs on the left Side of her Head, and her Ear was black, and there 
was a little Mark upon her Breaſt on the left Side. 

Mr. Jones. What Colour was it of f 

Pilkington. It ſeem'd reddith and blackiſh : As to Colour, it was like a 
Settling of Blood : I can't tell how to make it out very well. 

Mr. Cowper. Had the any Circle round about her Neck? 

Pilkington. No, not that I ſee. 

Mr. Cowper. Pray, did not you make ſome Depoſition to that Pur- 
poſe, that you know of ?---Pilkington. Sir, I never did, and dare not do it. 

Mr. Cowper. It was read againſt me in the King's-Bench, and I will 
prove it; was not Mr. Mead with you at the Time of your Examination? 

Pilkington. Yes. 

Mr. Citoper. Did not he put in ſome Words, and what were they! 

Pilkington. Not that I know of. 

Mr. Cooper. But you never ſwore ſo, upon your Oath ? 

Pilkington. No, I don't believe I did ; if I did, it was ignorantly. 
Mr. Fones. Here is her Examination, it is croſs her Neck. 


Mr. Cowper. Was Mr. Young of Hertford, the Conſtable, preſent 
when you were examined ? 

Pilkington. Yes, he was ſo. The next Day Mrs. Stout ſent for me 
again to put on her Daughter's Shrowd, and I was one that helped to draw 
the Sheet away, and there was not one Drop of Water come from her; 
and I laid a Cloth under her Chin, when 1 help'd her into the Coffin, but 
1 did not ſee the leaſt Moiſture come from her. 

Mr. Cowper. What Day was it, that you put her into the Coflin ? 

Pilkington. The next Day after ſhe was dead. 
a Mr. Cowper. Do you know nothing of her being convey'd into the 

arn ? 

Pilkington. IT happen'd to be in the Barn, Mrs. Stout deſired me to go 
with her, and ſhe was brought up in an indecent Manner, and I put a 
Sheet about her. I was in Mrs. Stout's Houſe before her Daughter was 


brought thither. 
Mr. Jones. Call Doctor Ceatſwerth, Doctor Nailer, Doctor Moodhouſe, 


Doctor Bide. 
| Mr. Coatſworth was ſworn.) 

Mr. Jones. Pray, Doctor, had you a View of the Body of Mrs. Stout ? 

Coatſworth. Yes, I had, Sir: Lam a Surgeon, 

Mr. Jenes. Pray, give an Account of it, and what your Opinion was 
how ſhe came by her Death? 

Ceatfworth. My Lord, in Aprillaſt I was ſent for by Dr. Philips, to 
come to Hertford to ſee the Body of Mrs. Stout open'd, who had been ſix 
Weeks buried ; and he told me, "That there was a Suſpicion ſhe was mur- 
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 thered, and that her Relations were willing 


9 


was with Child, unleſs the Infant was become bony. Her Face and 


» — 
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N * * to have her tak 

opened. I came down, I think on the 27th of April, 2 = | Mis 
Stoxt”s Houſe that Night; and by her Diſcourſe, I un Shaw 
to be ſatisfied, whether * mvg was with Child ? I told her, it M 
my Opinion, we ſhould find the Parts contained in the Abdomen ſo'ro ny 
that it would be impoſſible. to diſcover the Urerus from the other Pare, : 
however, if ſhe would have her opened; I could not diſcover whether fl 
to her Shoulders, appeared black; and ſo much corrupted, th hun 
unwilling to proceed any further: But, however, her Mother — "Sas 
it done, and ſo we did her; and as ſoon as ſhe was opened, we a 
ceived the Stomach and Guts were as full of Wind as if they had = 
blown with a pair of Bellows; we put her Guts aſide, and came to the 
Uterus, and Doctor Philips ſhewed it us in his Hand, and afterwards 

it out and Jaid it on the Table, and opened it, and we ſaw into the Cavic 
of it, and if there had been _ Thing there as minute as a Hair, we mi a 
have ſeen it, but it was perfectly free and empty; and after that, we — 
the Inteſtines into their Places; and we bid him open the Stomach = 
it was opened with an Incifion-Knife, and it ſunk flat; and let out Wing 
but no Water; afterwards we opened the Breaſt and Lobes of the Lune: 
and there was no Water: Then we looked on each Side, and took u 1 
Lobes of the Lungs too, to ſee if there was no Water in the Di bro 8 
and there was none, but all dry. Then I remember I faid, This Wore? 
could not be drowned, for if ſhe had taken in Water, the Water — 
have rotted all the Guts: That was the Conſtruction I made of it then; 
but for any Marks about her Head and Neck, it was impoſfible for us b 
—_— it, —__ they were ſo rotten. N 

r. Cowper. You ſay, this Inſpection was made about fix W 

ſhe was dead ? -Coatſworth, It Ty made on the 28th of April. OY 
Mr. Cooper. She was drowned on the 13thof March. 

* _ Jenes. Did you make an Inciſion into thoſe Parts of the Neck and 

ead ? 

Coatfworth. No: I told Mrs. Stout and her Son, If you imagi 
Skull to be injur'd, I will open the Head ; for if the Scalp be e rfhog 
8 if the Skull has ſuffered any Impreflion I ſhall diſcover it; they ſaid, 

hey did not ſuſpect a broken Skull in the Caſe, and ſo we did not exz. 
mine it, 

M 1 But all her other Parts were ſound? 

3 Yes, ſound to a Miracle; for I did not imagine we could 

Mr. Jones. Call John Dimſdale? 

Mr. Cowper. My Lord, I would know, and I deſire to be heard to thi; 
Point: I think where the Coroner's Inqueſt have view'd the Bod y, and the 
Relations have been heard, and the Body buried, that it is not to be ture 
afterwards for any private Inſpection of Parties, that intend to male 
themſelves Proſecutors ; but if it is to be taken up, it is to be done by ſome 
legal Authority; for if it ſhould be otherwiſe, any Gentleman may be 
eaſily trepann d: For inſtance, if they ſhould have thought fit, after th: 
Coroner's View, to have broken the Skull into a hundred Pieces This 
was a private View altogether among themſelves. Certainly, if they in. 
tended to have proſecuted me, or any other Gentleman upon this Evi- 
dence, they ought to have given us notice, that we might have had ſom: 
Surgeons among them, to ſuperintend their Proceedings. My Lord 
with Submiſſion, this __ not to be given in Evidence. | 
Mr. Baron _— r. Cowper, I think you are not in earneſt; ther: 
is no Colour for this Objection: If they did take up the Body without 
notice, Why ſhould not that be Evidence? unleſs you think they had 
deſign 1 forſwear themſelves. | 

r. Cowper. Had you a Melius Inguirendum 
for ak Wh Inſpedtion ? : e 

„ there was not. 

r. Baron Hlatſell. Suppoſe they did an iil Thing in taking up the 
eee ſome 23 _ I L know any * ill in Or up 

a than any other; but, however, is ( : 
ſhould — hear this Evidence? CT Oy Tn EY 

Coatfworth, Mr. Camblin, Sir William Cowper's Surgeon, was there by. 

Mr. Jones. Call Mr. Dimſdale ſenior. (I hs Was . Had you a 
View of the Body after it was taken up ?------ Dimſdale. Yes. 

Mr. Jenes. Pray, give your Opinion of it. 

Dimſdale. On the 28th of April, as I remember, I was ſent for down 
by Mrs. Stout to view the Body of her Daughter. Her Daughter was jut 
taken out of the Ground, but not opened; they had juſt touch'd the Body, 
but not opened the Skin when I came there ; 

Mr. Baron Hatje!l. Are you a Surgeon ? 

Dimſdale. Yes, my Lord. Finding her Head ſo much mortified, down 
to her Neck, we thought all the Parts were ſeized, and had a Conſultation, 
Whether we ſhould open her or not ; but Mrs. Stout was very much en- 
raged, becauſe a great Scandal had been raiſed, That her Daughter ws 
with Child; and the ſaid, She would have her opened to clear her Repu- 
tation, With that we opened her, and found her Body as ſound as anj 
Fleſh could be; no manner of Putrifaction in her Lungs or any other 
Part, but ſhe was very full of Wind. We ſcarch'd the Stomach and the 
Thorax, and found not one Drop of Water about it. I was more curious 
than the reſt, and turn'd away her Legs, to ſee if the Coffin was ſoil'd, 
and the Coffin and Shrowd were not wet. Her Uterus was taken out, and 
I ſaw no manner of Sign of Conception. After this we had a Conſults: 
tion to conſider, Whether ſhe was drowned or not drowned ; and we wen 
all of Opinion, That ſhe was not drowned ; only Mr. Camblin defired bt 
might be excuſed from giving his Opinion, whether ſhe was drowned ct 
not; but all the reſt of us did give our Opinions, That ſhe was not 
MD 8 

r. Jones. Give your Reaſons, why you beliey'd ſhe was not drowned. 

Dil. My Reaſon was this: 3 we found no L.. her; 
her Inteſtines were not putrified; for if there had been Water in her, tha 
would have cauſed a Fermentation, and that would have rotted the Lung 
and Guts. 

Mr. Baron Har/c!!. Could you tell, ſo many Weeks after, whether ft 


was drowned or no? 


Dimſdale. Yes, my Lord, for this Reaſon : For if ſhe had been drown— 
ed, there had been ſome Sign of Water; and if there had been a Pint o 
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Water; it would-have rotted her Lights and ket Guts; and that is done | 
in a Week's Time by Fermentation. W 
Cowper.. Sir, know; Whether according to Reaſon and your 
_ — ater in the Tre 
Di I do believe there may be ſome; for it can't come out after the 
EEE but by PutrifaCtion and there was no Putrifaction, but it 
and ſound. | | | 
3 — Hatſell. What Parts would have been putrified by the Water? 
Dimſdale. The Lungs and Bowels. 
Mr. Baron Hatfell. And they were firm ?—Dimſadale. They were: And 
if there had been Water, they would have been putrified. 
Mr. Jones. Call Fohn Dimſdale junior. | 
wryman, Was her Navel ftarted ? 
Sek ſen. No: I never ſaw ſuch a Body in my Life. 
Mr. Cowper. Did you ever ſee a Body that was drowned, opened fix 
Weeks after! ; 
Dimſdale ſen. No, never. If a Body be drowned a Fortnight, the Bowels 
will be ſo rotten, there will be no coming near it; and I took particular 
Notice, and I did not fee one Drop of Water. 
Mr. Baron Hatſell. Was the Coffin cloſe ? 
Dimſdale ſen. Ves; it was cloſe and dry as any Board whatſoever ; and 
all the Parts ſound, but the Head and Neck, and left Arm. 
Mr. Jones. What do you think could be the Reaſon af that? 
Dimſdale ſen. The left Arm was rottener than the other, the Neck was 
rotten before, | ; 
Mr. Jones. What did you take to be the Cauſe of it? 
Dimſdale ſen. I can't judge of that. 


(Call John Dimſdale (junior) Who was ſworn. ) 


Dimſdalejun. My Lord, the Body was opened before I came to ſee it, and 
they were drawing up an Affidavit, that there was no Water in the Body, 
of they deſired me to ſign it; but I deſired firſt to look into the Body ; 
and I did look into it, and turn'd the Inteſtines aſide, and there was no 
Water in it; but the Head from the Neck was very much putrified. 

Mr. Jones. Do you believe ſhe was drowned ? 

Dimſdale jun, No, | believe not. 

Mr. Fones. Did you open the Child that was drowned ? What difference 
yas there between the Body of that Child and this? 

Dimſdale jun. The Child was extremely ſwell'd in the Belly and Sto- 
mach, and had abundance of Water in it. 

Mr. Jones. Was the Child lac'd that you open'd ? 

Dimſdale jun. It was laid upon the Table before I came. : 

Mr. Cowper. How long was it before the Child was opened ?*—Dimſaale 
jun. It was drowned in the Afternoon, and opened the next Morning. 

Mr. Cooper. You ſaid, Sir, you was alk'd to ſign the Affidavit before you 
ſaw the Body, and you were honeſt, and would ſee the Body firſt ; Pray, 
who aſk'd you ?—Dimſdale jun. All of them did. 

Mr. Cowper. Who in particular? If you pleaſe name them, 

Dimſdale jun. Mr. Coat worth, Mr. Philips, Mr. Camblin, Sc. they aſked 
me to let my Hand to it, becauſe they thought I had ſeen it before, 


| ( Then Dr. Dimſdale was ſtvorn.) 


9 Mr. Robert Dimſdale, was you at the opening of the Body ? 
Dr. Dimſdale. I came after it was opened; Ne and Icame together. 
3 What Profeſſion are 2 of, a Phyſician ? 

Dr. Dimſdale. Ves: When the Body was taken up, they deſired us to be 
there, to inſpect the Body; but before we came, it happen'd they had open- 
ed the Body, and were ſetting their Hands to a Paper, a fort of Aſſidavit; and 
when Icame in, they would have had us ſet our Hands; but we would not, till 
we had look'd upon the Body, and went and laid it open again, and we did 
not find the leaſt Drop of Water neither in the Thorax nor Abdomen. 

Mr. Cooper. Ts it poſſible there ſhould be Water in the Thorax, accord- 
ing to your Skill? Dr. Dimſdale. Ves, we did think there would have 
been, if ſhe had been drown'd. 

Mr. Baron Hatſell. Could you expect to find it, ſo long as ſix Weeks after! 

Dr. Dimſdale. We ſhould have expected that or a Putrifaction; but we 
found no Putrifaction, neither in the Bowels nor Inteſtines, but only upon 
her Head and Shoulders, and one Arm. 

Mr. Cnwper. Pray, by what Paſſage docs the Water go into the Thorax? 

Dr. Dimſdale. Twill be very difficult for me to deſcribe the Manner here; 
but we ſhould have found ſome in the Stomach and Inteſtines. 

Mr. C:wper. Pray, Sir, how ſhould it go into the Thorax ? 

Dr. Dimſdale. By the Lymphedu#t, if carried by any Means, 

Mr. Cætoper. When the Party is dead, Canany Water paſs into any Part 
of the Body ? h 

Dr. Dimſdale. We opened the Abdomen of the Child that was drowned, 
end found in the ſeveral Cavities abundance of Water. 

Mr. Jones. When a Perſon is dead, Can they receive any Water after? 

Dr. Dimſdale. No; for all the Parts are cloſed and contracted. 

Mr. Cætoper. Pray, If a dead Body be put into the Water, will not the 
Water come into the Wind-pipe ? 

Dr. Dimſdale. J queſtion whether it will or no. 

Mr. Jones. Was her Mouth ſhut? 

Dr. Dimſdale. She was putrified about the Head and Shoulders, arid one 
Arm that I ſaw was e it was the left Arm, as I take it. 

Mr. Jones. What is your Opinion, as to her Death ? 

Dr. Dimſdale. I believe if ſhe had been drowned, there would have 
been a Putrifaction of the Abdomen firſt ; and it was her extreme Parts, her 
Arm, her Head, and her Breaſt, that was putrified, but her Bowels ſeem'd 
urm and ſound. 

Mr, 2 Then you don't think her Death was by drowning ? 

Dr. Dimſdale. Nv. 

Mr. Cowper, Pray, did not you give ſome Certificate or Paper, declar- 

ing the Death of this Gentlewoman, before you ſaw the Body at all? 

Dr. Dimſdale. No, I did not. 

Mr. C:wper. Sir, I would aſk you, Was not you angry that Mr, Camblin 
would not join with you in Opinion ?—Dr. Dimſdale. No. 

Mr. Cæuper. Did not you tell him that you were a Graduate Phyſician, 
and was angry he would not join with you? 


— 


or his Son oppos'd me, and ſaid I ha 
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Dr. Dimſdale. Suppoſe I did. Log 

Mr. Baron 2 But did you fo or no? | | 

Dr. Dimſdale. Yes, my Lord, we had ſome Words about it. h 
Mr. Yines. Sivear Dr. Coatſworth. dich was done.) 
Now, my Lord, we call theſe Gentlemen that are Doctors of Skill, to 
know their Opinions of them that are found floating without Water in 
them, how they came by their Death, * 

Dr. Coatfworth. I have not ſeen many drowned Bodies to make Obſer- 
vation upon; but it is my Opinion, That every Body that is drowned, is 
ſuffocated by Water paſſing down the Wind-pipe into the Lungs upon Re- 
ſpiration; and at the ſame Time, the Water preſſing upon the Gullet, there 
will be a neceſſity of ſwallowing a great Part of it into the Stomach : I have 
been in danger of being drowned myſelf, and I was forced to ſwallow a great 
Quantity of Water. If a Perſon was drowned, and taken out immediate- 
ly, as ſoon as the Suffocation was effected, I ſhould not wonder if there were 
but little Water in the Stomach and Guts ; but if it lay in the Water ſeveral 
Hours, it muſt be very ſtrange if the Belly ſhould not be full of Water ; 
but I will not ſay, it is impoſſible it ſhould be otherwiſe. 

Mr. Cowper. 1 deſire to know, whether this Gentleman attempted to 
drown himſelf, or was in danger of being drowned by Accident. 

Dr. Coatfworth. It was by Accident: I was paſting up the Ship Side, 
and took hold of a looſe Rope inſtead of the Entring-Rope, which failing 
me, I fell into the Water. | 

Mr. Cowper. But you ſtruggled to ſave yourſelf from drowning ? 

Dr. Ceatfworth, I did fo; f have ſeen ſeveral Perſons that have been 
drowned, and they have lain ſeveral Days, until by Fermentation they 
have been rais'd ? but I hever made my Gbſervations of any Perſons that 
have been drowned above fix Hours. 

Mr. Jones. Did you ever hear of any Perſons that, as ſoon as they were 
drowned, had ſwam above Water ? 

Dr. Coatſworth, I have not known ſuch a Caſe. 

Mr. Cowper. Did you ever know, Sir, a Body that was otherwiſe kill'd, 
to float upon the Water? 

Dr. Coatſworth. I never made any Obſervation of that. 

Mr. Baron Halſell. Dr. Browne has a learned Diſcourſe, in his Vulgar 
Errors, upon this Subject, concerning the floating of dead Bodies; I 
don't underſtand it myſelf, but he hath a whole Chapter about it. 


( Then Dr. Nailor was ſworn. ) 


Mr. Zones. We aſk you the ſame Queſtion that Doctor Coatſworth was 
aſked, What is your Opinion of dead Bodies ? If a Body be drowned, 
will it have Water in it or no? 

Dr. Nailer. My Lord, 1 am of Opinion, That it will have a Quanti- 
ty if it be drowned ; but if there be no Water in the Body, I believe that 
the Perſon was dead before it was put into the Water. 

Mr. Cowper. I would aſk the Doctor one Queſtion, my Lord, Whether 
he was _ a conſtant Voter againſt the Intereſt of our Family in this Cor- 
poration 

Dr. Nailer. I never did come to ou a Vote, but Sir William Cowper, 

no Right to Vote. 
Mr. Cowper. I would have aſk'd the ſame Queſtion of the Dimſdales, if 
I had remember'd it; they are of another Party, as this Gentleman is. 
Mr. Baron Hatſell, It is not all material, as they are Witneſſes. 


Then call Mr. Babington. (Who was ſworn.) 


Mr. 2 Pray, What is your Opinion of this Matter? 

Mr. Babington. I am of Opinion, that all Bodies that go into the Water 
alive, and are drowned, have Water in them, and fink as ſoon as they are 
drowned, and don't riſe ſo foon as this Gentlewoman did. 

Mr. Cowper. Pray, what is your Profeſſion, Sir ? 

Mr. Babington. I am a Surgeon. 

Mr. Cowper. Becauſe Mr. Janes, call'd you Doctor. 

Mr. Baron Hatſe/!. Did you ever ſee any drowned Bodies? 

Mr. Babington. Y es, my Lord, once I had a Gentlewoman a Patient that 
was half an Hour under Water, and ſhe lived ſeveral Hours after, and in 
all that time ſhe diſcharged a ut Quantity of Water: I never heard of 
any that went alive into the Water, and were drowned, that floated ſo 
ſoon as this Gentlewoman did; I have heard ſo from Ph 

Mr. Baron Hatſell. I have heard fo too, 
Bullet to dead Bodies thrown into the Seca, 

Mr. Cowper. The Reaſon of that is, that they ſhould not riſe again, not 
that they will not fink without it. But I would aſk Mr. Babington, whe- 
ther the Gentlewoman he ſpeaks of went into the Water Voluntary, or 
fell in by Accident ? | 

Mr. Babington. By Accident, but I believe that don't alter the Caſe. 


Mr. | ang Swear Dr. Burnet. (Which was done.) 

Dr. Burnet. You hear what is the Matter in queſtion ; what is your 
Opinion of it ? 

Dr. Burnet, My Lord, I think that if any Perſon fall into the Water by 
Accident, or throws himſelf in, the Body will receive Water as lons as 
it is alive, and there are Endeavours for Reſpiration, and after theſe > Tag 
vours are over, there is no Water will come in, for all the Parts are clos'd - 
ſo conſequently there muſt be Water in all probability found in her. 

Mr. one What, do oo ſwim or fink ? 
Dr. Burnet. They fink; 1 never ſaw a Perſon drowned taken up with- 
out Water in my Life; but I have ſeen ſeveral full of Water. 


Mr. Cowper. I think you ſay when the Faculty of Reſpiration ceaſes, no 
Water comes in. 


Dr. Burnet. Yes, that is my Opinion. 


Mr. Cooper. But the Water does paſs into them while there are Endeaa 
vours for Reſpiration ? | 


Dr. Burnet, Yes, that is my Opinion. 


yſicians. 
and that they are forced to tye a 
that they might not riſe again. 


( Then Dr. Woodhouſe was ſiuorn.) 


Mr. Jones. Doctor, What is your Opinion of this Matter ? 
Dr. Woodhouſe. My Opinion is, that no Perſon is ſuffocated by Wa- 


ter, but he muſt have a great deal of Water within him, a great dcal 
Water in the Stomach, and ſome in the Lungs. » Aa great deal of 


Mr, Cowper. Pray, Sir, did you ever open any of theſe Bodies? 
Dr, 
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Dr. Woodhouſe. Yes, I have opened a Child myſelf that had a great 
Quantitv of Water in it. | 

Mr. Cowper. Did you find any Quantity of Water in the Throat ? 

Dr. Waoedhouſe, There 


was ſome, but a little, but a great deal in the 
Stomach. | | | 


Mr. Coiuper. Pray, which way can it paſs into the Thorax? 

Dr. Woodhouſe. While the Perſon is ſtruggling for Reſpiration, there 
may be a Relaxation of and the Perſon muſt ſuck in Water as well as 
Air, and ſome Water may get into the Wind- pipe, and fo enter into the 
Lungs. | ; | 

Mr. Cowper, Is there a Paſſage from the Lungs to the Thorax? 

Dr. Heoodhonuſe. The Thorax is the Veſſel wherein the Lungs lie, the 
Lungs in the Thorax, the Breaſt is the Cavity where the Lungs lie, the 
Windpipe is the Conveyance to the ping and a Perſon in Reſpiration 
takes down ſome Water there, but no doubt the greater Quantity will be 


| 


in the Stomach. 


Mr. Baron, Hatſell. Pray let me aſk you a Queſtion : Some of the Wit- 
neſſes ſ:id, That if a Perſon be 1 and lies dead a great while, the 
Inwards will be putrified ; What is your Opinion of it? 

Dr. Woodhouſe. No doubt, my Lord, where Water gets into the Sto- 
mach, or wherever it is, it will putrify very ſoon. 

Mr. Jones. Call Edward Clement. (Ibo was ſworn.) Are not you 2 
Seaman ?----E. Clement. Yes, Sir. 

Mr. 2 How long have you been ſo? - 

E. Clement. Man I have writ myſelf but fix Years, but I have uſed the 


Sea nine or ten Years. 

Mr. Fones. Have you known of any Men that have been kill'd, and 
thrown into the Sea, or who have fallen in and been d-owned ? Pray tell 
us the Difference as to their ſwimming and ſinking. 

Z. Clement. In the Year 89, or go, in Beachy Fight, I ſaw ſeveral 
thrown over-board during the Engagement, but one particularly I took 
notice of, that was my Friend, and kill'd by my Side; I ſaw him ſwim 
for a conſiderable Diſtance from the Ship; and a Ship coming under our 
Stern, caus'd me to loſe fight of him, but I ſaw ſeveral dead Bodies float- 
ing at the ſame time; likewiſe in another Engagement, where a Man had 
both his Legs ſhot off, and died inſtantly, they threw over his Legs; 
though they tunk, I ſaw his Body float: Likewiſe I have ſeen ſeveral 
Men who have died natural Deaths at Sea, they have when they have been 
dead had a conſiderable Weight of Ballaſt and Shot made faſt to them, and 
ſo were thrown over- board; becauſe we hold it for a general Rule, that 
all Men ſwim if they be dead before they come into the Water ; and on the 
contrary, I have ſeen Men when they have been drowned, that they have 
ſunk as ſoon as the Breath was out of their Bodies, and I could ſee no more 
of them, For Inſtance, a Man fell out of the Cornwall, and ſunk down to 
rights, and ſeven Days afterwards we weighed Anchor, and he was brought 
up graſping his Arm about the Cable; and we have obſerved in ſeveral 
Caſcs, that where Men fall over-board, as ſoon as their Breath is out of 
their Bodies they ſink downright; and on the contrary, where a dead Body 
is thrown over-board without Weight, it will ſwim. 

Mr. Jenes. You have been in a Fight; How do Bodies float after a 
Battle ? 

E. Clement. Men float with their Heads juſt down, and the ſmall of 
their Back and Buttocks upwards :- | have ſeen a great Number of them, 
ſome hundreds in Beachy-head Fight, when we engaged the French. I was 
in the old Cambridge at that Time. I ſaw ſeveral (what Number I will 
not be poſitive, but there were a great Number, I can't gueſs to a Score) 
that did really ſwim, and I could ſee them float for a conſiderable Diſtance. 

Mr. Fones. Have you ſeen a Shipwreck ? 

E. Clement. Yes; the Coronation, in September 1691. I was then be- 
longing to the Dutcheſs, under the Command of Captain Clement ; we 
look'd out and ſce them taking down their Maſts ; we ſaw the Men walk- 
ing up and down on the right Side, and the Ship fink down, and they 
ſwam up and down like a Shoal of Fiſh one after another; and I ſee them 
hover one upon another, and ſee them drop away by Scores at a time; and 
there was an Account of about Nineteen that ſav'd themſelves, ſome by 
Boats, and others by Swimming; but there were no more ſav'd out of the 
Ship's Complement, which was between five and fix Hundred, and the 
reſt I ſaw ſinking downright, ſome twenty at a time. There was a Fiſher- 
man brought our Captain Word, that in laying in of his Nets he drew up 
ſome Men cloſe under the Rocks that were drowned bclonging to the Coro- 
nation. We generally throw in Bags of Ballaſt with them. 

Mr. Jones. I ſuppoſe all Men that are drowned, you ſink them with 
Weights ? 

E. Clement. Formerly Shot was allowed for that purpoſe ; there us'd 
to be threeſcore Weight of Iron, but now 'tis a Bag or Ballaſt that is made 
faſt to them, | 

Mr. Jones. Then you take it for a certain Rule, that thoſe that are 
drowned ſink, but thoſe that are thrown over-board do not? 

H. Cl-ment. Yes; otherwiſe why ſhould the Government be at that 
vaſt Charge to allow threeſcore or fourſcore Weight of Iron to fink every 
Man, but only that their Swimming about ſhould not be a Diſencourage- 


ment to others ? 
| (Then Richard Gin was ſworn.) 
Mr. Jones. You hear the Queſtion ; Pray what do you ſay to it? 
R. Gin. I was at Sea a great while, and all the Men that I ſee turned 
over-board had a great Weight at their Heels to fink them. 
Mr. Fones. Then will they ſwim otherwiſe ?---R. Gin. So they ſay. 


M 2 Are you a Seaman ? 

R Gin, I went againſt my Will in two Fights. 

er e, Then, Gentlemen of the Jury, I hope wwe have given you 
Satisfaction that Mrs. Stout did not drown herſelf, but was carried into the 
Water after ſhe was killed. That was the firſt Queſtion ; for if it be true 
that all dead Bodies when they are put into the Water do ſwim, and the 
Bodies that go alive into the Water and are drowned do fink, this is ſuffi- 
cient Evidence that ſhe came by her Death not by drowning, but ſome 
other Way, Now, my Lord, as to the ſecond Matter, and that is to give 
fuch Evidence as we have againſt theſe Gentlemen at the Bar. Mr. Cow- 


fer, it appears, was the laſt Man that any one can give an Account of 
was in her Company. What became of her afterwards, or where they 
went, nobody can tell; but the other Witneſſes have given you Evidence 


166. D Trial of Spencer Cow per, Eſq. 
| that he was the laſt Mas at was with her. 1. ſhall auly give this fur 


at ſome hard Labour I believe, and not drinking himſelf into ſuck a Sweat, 
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ther Evidence as to Mr. C „That notwithſtanding all the Civ iy 
and Kindneſſes that paſs'd between him and this Family, when the Brui 
and Noiſe of this Fact was ſpread abroad, Mr. Cowper did not come |, 
conſider and eonſult with old Mrs; Stout what was to be done; but he 
took no manner of Notice ef it; and the next Day he rode out of Town, 
without further taking Notice of it. 2 e 
Call George Aldridge, and John Archer. | 
Me. 5 a: (John Archer ann ra 1 , 
r. Jones. Do you know any thing of Mr. Cawper going * Ou 
Town about this Bukneſsof Mrs Stont's being drowned? © > 
. Archer, Yes, | did ſee him go out of Town afterwards: 
— wh Which Way did he go ? 6 
: —— cher. He went the Hack- way from the Glove ; I ſuppoſe he came 
that Way. 
Mr. Cowper. What Day was it I went? Is it not the Way that I us; 
to go when 1 go the Circuit into Eſſex? 
J. Archer. Yes, I believe ſo. 3 wall. 
r, Cowper. I lodg'd at Mr. Bdrefoot's, and he has a Back-door to the 
Glove, where my Horſe was, and I went the direct Way into Ex, and jt 
was Wedneſday Morning: What Day was it you fee me go? 
Archer. It was on the r Morning. | 
r. Cowper. "That was the ver ay I went into Ee. 
(Then George Aldridge was ſworn.) ' roots 
Mr. Fones. ' When did Mr. Cowper go out of Town the laſt Aſſizes 
G. Aldridge. On Hedneſday. FOR er 
_ —— Which Way did he go? | 
G. Aldridge. He went the Way to Chelmsford. 
Mr. Jones. Did you not fetch his Horſe from Stout's ? 
G. Aldridge. Yes, Sir. | 
Mr. Jones. How wo did you go for it ?---G. Aldridge. Three Times. 


_ —— When | 
G. Aldriige. On Tueſday Night I ſent once, and went twice myſelf; 
the firſt Time there was nobody at home to deliver the Horſe; fo £6 
to Mr. Stout's, and aſk'd him about the Horſe, and he ſaid he could not 
deliver him till the Maid went home, and then I went about Eleven of the 
Clock and had the Horſe. 

Mr. Baron Hatſe!l. Was it Eleven at Night? 

G. Aldridge. Yes, my Lord. | 

Mr. Cowfer. When I ſent you to fetch my Horſe, what Directions did 


I give *r f 
G. Aldridge. You gave me Directions to fetch your Horſe, becauſe yoi 
ſaid you thould have occaſion to go out next Morning betimes with the 


Judge. 

Mr. Ceruper. The Reaſon I ſent for my Horſe was this; when I heard 
ſhe had drowned herſelf, I think it concern'd me in Prudence to ſend a 
common Hoſtler for him, for fear the Lord of the Manor ſhould ſeize all 


that was there as forfeited. _ 
Mr. Baron Hatſell. There was no Danger of that, for ſhe was found i; 

Non compos mentis. , I 
Mr. Cowjer. No, my Lord, I ſent before the Verdict. 


Mr. Zones. It ſeems you did not think fit to go and take Horſe there 
yourſelf, though you put your Horſe there. 

Now, my Lord, we will go on, and give the other Evidence that we open:d 
concerning theſe three other Gentlemen that came to Town ; two of them 
took Lodgings at Gurrey's at Five in the Afternoon, but did not come 
in till between Eleven and Twelve, and then they brought anothet in 
with them ; and though he had been in Town five or fix - 6g his Feet 
were wet in his Shoes, and his Head was of a reeky Sweat; he had been 


Call John Gurrey, Matthew Gurrey, and Elizabeth Gurrey. 
(John Gurrey was ſworn. ) 


Mr. Jones. Do you know any of che Gentlemen at the Bar? 
Y; Gurrey, Yes. the 
r. Jones. Name who yon know. ! 
ed t 


7 Gurrey, There is Mr. Stephens, Mr. Regers, and Mr. Mar ſon. 
DAT 


* ns Pray, do you remember when they took Lodging a: your : 
Houſe 1 
7. Gurrey. The laſt Aſſizes; when they firſt came, there was only Mr. ire 
Stephens and Mr. Rogers. : 
Ir. Jones. At what Time did they take it? ! 
J. Gurrey. 1 was at Church, and can't tell that, they hir'd the Lodg- 
ings of my Wife. 1 
Ir. Jones. What can you ſay more? 7 
F. Gurrey. I was in at Night when they came; there came three of 54 
them at Eleven at Night, whereof Mr. arſon was the third Ferſon, and ad | 
he ſaid he was deſtitute of a Lodging, and he aſk'd for a ſpare Bed; my f th 
Wife told him ſhe had one, but had let it; whereupon Mr. Stevens and of þ 
Mr. Rogers ſaid he ſhould lodge with them; fo they went up all together, M 
and they call'd for a Fire to be kindled, and aſk'd for the Landlord, which '\ 
was I, and they aſk'd me to fetch a Bottle of Wine; and I told theme. 
would fetch a Quart, which I did; and then they aſk'd me to fit dow 'F: 
and drink with them, which I did; and then they aſk'd me if one Mrs Id! 
Sarah Stcut did not live in Town, and whether ſhe was a Fortune? I ſaid loch 
Yes. Then they ſaid they did not know how to come to the Sight of her; M. 
and I ſaid I would ſhew them her To- morrow Morning, not queſtioning but ent 
I might ſec her ſome time as ſhe was coming down the Street; ſo they fail Mr 
they would goto ſee her. Mr. Rogers and Mr. Stephens charged Mr. Marſi Mr 
with being her old Sweetheart; ſaith Mr. Marſen, She hath throw! ouſe 
me oft, buta Friend of mine will be even with her by this Time, Mr 
Mr. Baron Hatſell. What a-Clock was it then? Mr. 
Gurrey. I reckon Eleven of the Clock when they came in. Mr. 
r. Sn Hatſeil. Did you obſerve in what Condition Mr. Au m 
was in d. 
. Gurrey. I did not obſerve, only that he was hot, and put by h Mr. 
ig; I ſee his Head was wet, and he ſaid he was juſt come from Lend in Mrs 
and that made him in ſuch a Heat. ame t 
Mr. Jenes. Had he Shoes or Boots on? min, 
7 Gurrey. I did not obſerve that. me. 
Ir. Janes. W hat did they do the next Day? vir, 
4 J Gum. We, 
21rs 
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look after the Shop ; and then I went to ſee her, and the was remoy'd into 
he Barn, and they were wiping her Face, cloſing her Eyes, and putting 
up her Jaws; and as I came back theſe Perſons were walking, and I met 
Mr. Marſon and Mr. Stephens, and told them the News ; 

Perſon has come to a ſad Accident : Say they, So we hear ; but neverthe- 
leſs we will be as as our Word, and go and fee her. I went with 
them, and overtook Mr. 
Mrs. Stent. O Landlord | faid Rogers, you may take up that Rogue 


it of 


| inting at Mr. Marſen), for what he ſaid laſt Night; but I did not 
Im think, they f in 2 jocularly, that there was any Suſpicion of their 
80 being concern'd in the Murder. A ſecond time I went, the Barn-door was 
'Y lock'd ; I knock'd, and they open'd it, and let us in, and they uncover'd her 
Face to let me ſee her, and I touch'd her ; and looking about for them, 
othe they were „and I can't ſay they fee her or touch'd her: Then Mr. 
yy Marſen and they were conſulting how to ſend a Great Coat to London, 
E and 1 directed them to a Coachman at the Hell- Iun; but I did not hear he 
went to enquire after the Coachman ; then they went to = . 
Chamber, and I went home; and about Eleven of the Clock I ſaw Mr. 
Marſon and Mr. Stephens coming down with Mr. Spencer Cowper. 
_ YA Marſen. I did not go out that +, ap after I came in. 
| Mr. ones. No; we agree that. Did you ſee Mr. Cowper and theſe 
| Gentlemen together ? : 
J. Gur. Only at Eleven of the Clock on Tueſday Noon, Mr. Cowper, 
Mr. Marſen, and Mr. Stephens were coming down to the Market-place. 
Mr. Did not they take their Leave of you when they went away 
in from you that Forenoon ? 
TI | Gur. No; only in the Morning they told me they would ſend me 
Word at Noon if they intended to lodge there. 
Pol Mr. Marſen. I defire to know of Mr. Gurrey, if his Siſter was not in 
ow the Room when we came in? 
No vet . Gur. She was in our Houſe that Day; but whether when they came 
e in ] cannot tell. ' 
Mr. Cowper. Pray, have you not had ſome Diſcourſe with your Siſter, 
the Widow Davis, concerning ſome Suſpicion that you had of Sarah 
; I alker, that hath been produced as a Witneſs ? 
ons di J. Gar. I don't remember any ſuch. 
| Mr. C . Then did not you ſay theſe Words, We muſt not concern 
ule you eurſclves with Sarah M alter, for ſhe is the only Witneſs againſt the Cowpers ? 
th. the N I can't remember any ſuch Thing. | 
r. Baron Hatſell. You may anſwer according to the beſt of what you 
L heard remember; if you ſay you have . when you have not, you are forſworn. 
| ſend a Mr. C If your Lordſhip pleaſes to give Leave to Mr. Gurrey to 
cize all WW ecollect himſelf. I aſk him, Whether he did not talk with his Siſter Davis 
about ſome Suſpicion his Wife and he had about Sarab Malter, the Maid- 
s found ſervant of the Deceas'd ? | | 
7. Gur. I believe there might be ſome Talk of a Perſon that was ſeen 
to go into the Church-yard at ſome Diſtance with Sarah Walter. 
le there r. Cowper. Did your Wife ſay that ſhe did fuſpect that Perſon ? 
. Gur. Yes, 
e open: Mr. Cowper. Did your Wife ſay they behav'd themſelves ſtrangely, and 
of them that ſhe would have Arſuaded the Widow Blewit to have watch'd 9 
ot come . Gur. There was ſomething of that. | 
othel in r. Cowper. Was there not ſome ſuch Words, that they muſt not med- 
his Feet dle with Sarah Walker, for ſhe is the Witneſs againſt the Cowpers ? 
vad been J. Gur. I ſaid, Do not concern yourſelf with Sarah Walter, for fear of 
a de. tak n off her Evidence. 


Mr. Cowper. Pray, did not the Widow Davis warm the Sheets for theſe 
Gentlemen ? 


7. Gur, She was with my Wife, but I can't ſay whether ſhe warm'd | 


the Sheets. 
Mr. Cowper. When they came home, had you any Lodgers that want- 
ed to come home? Had not you one Gape ? 
a: your 77 Gur. I can't ſay whether he was in before or after them. 
Mr, Cowper. Did not you fay to your Siſter Davis, Now theſe Gentlemen 


only Mr. re in Bed, if Mr. Gape would come home, our Family would be quiet ? 
» Gur, I do not remember that. wh 5 k 
Mr. Cowper. Pray, did not you go to look for Mr. Gape 
ne Lodg | Gur. Yes, I went to Heckley's. 


Ir. Cetuper. Who did you employ to ſpeak to Mr. Gape ? 


J. Gur. Mrs. Hockley. 


three of Mr. Cowper. When you came home to your own Houſe, and after you 
rſon, an ad been at Hockley's to ſpeak with Mr. Gape; what Account did you give 
Bed; my f the Time of Night, and other Particulars ? 
Evens AP J. Gur. I gave no Account of the Time. 

tozerhe!, Ar. Coup. Not to Mrs. Davis ?---F. Gur. I can't tell whether I did or no: 


rd, which 


Ar. Cewper. Did not you ſay, Mr. Gape afk'd Mrs. Hockley what 


d them Clock it was? 

fit down J. Gur. No, I don't remember that; but Mrs. Hockley went in and 
one Mrs. d him what Lime of Night it was; it was Eleven or Twelve of the 
e ? I (aid Flock, whether I can't ſay. 

t of het Mr. Jones. Call Martha Gurrey. (Who was ſworn.) Which of theſe 
oning but entlemen do you know ? 
> they fail BW irs. Gur. Mr. Marſon, Mr. Rogers, and Mr. Stephens. 

r. Marſi* Mr. 7:nes. What Time of the Night was it when they came to your 


throw zuſe? Give an Account of it, and what you heard them ſay. 
1 Mrs. Gur. It was a little after Five, or thereabouts, that they came — 
Mr. Jones. Who came? 

Mrs. Gur, Mr. Stephens, and Mr. Rogers, and there was one Mr. Gilbert, 
at married a firſt Couſin of mine; he came and aſk*'d me for my Huſband ; 
nc I aſk'd him his Buſineſs, and he ſaid he wanted to ſpeak with him--- 

Mr. Jenes. Pray, come to theſe Men; when did they come to your Houſe ? 

Mrs. Gur. They hired the Lodging at Five of the Clock. When they firſt 
ame to ſee them I was not at Home: Mr. Gilbert brought them, and as I was 

F and would not look 


. Aarjit 


but by his 
7 Lond. n, 


ming along the Street I ſaw Mr. Gilbert walking o 
me. 

Ar. Jones. When did they goout?—--Mrs. Gur. They never ſtaid there. 
Mr. Jenes. When did they come in again? 

Mrs. Gur. Between Eleven and Twelve. 


35 woo Hatſell. What did they do when they came in again? 
vl. V. 


. Gu. 


aid I, This | 


Rogers ; and Marſon ſaid, We are going to ſec | 


7. Gurrey, The next Mornin I heard thif Party was in the Water; I f 
4 all Night, and was Rin © wait till % Daughter came down: to | 


— — 


I looking upon Mr, 
| reek'd, and he told them he was but juſt come from London that Night, 


or the Murder of Mrs, Sarah Stout. „(210 


Mrs. Gur. I was laying on ſome Sheets two Pair of Stairs when they came, 
and then there was three of them; ſo they ſaw me alittle after, and begg'd my 
Excuſe for bringing in another, for they ſaid it was ſo late that they could 


ſhould lie with them; and I told them I liked it very well. 


Mr. Jones. What Firing had they? 


my Huſband to fetch them ſome Wine. 

Mr. Jenes. What did you hear them talk on? 
Mrs. Sarah Steut ; and one of them ſaid to Mr. Marſon, I think ſhe was an 
old Sweetheart of yours; Ay, ſaid he, but ſhe turn'd me off, but a Friend of 


terwards ſaid, her Buſineſs was done. They had a Bundle, that was wrapt 
in a pure white Cloth, like to an Apron, but I can't ſay it was an Apron 


he ſaid, he would paſs his 
over; and I ſaid, . twas no Hurt to the Gentlewoman; and then 
arſon, ſaw him put his t'eruke aſide, and his Head 


| which made him diſappointed of a Lodging. ) 
Mr. Jones. What did pu hear them ſay about any Money? 
Mrs. Gar. I aſk'd them how they would have their Bed warm'd 3 And Mr. 


_—_— 


l—_ 


Mar ſon anſwer'd, Very hot: With that I went down to ſend my Daughter 
up, and ſhe could not go preſently ; I told her then ſhe muſt go as ſoon as 
ſhe could. | | 

Mr. Baron Hat/ell. Pray, don't tell us what paſs'd between you and 
| your Daughter : What do you know of theſe Gentlemen ? 


ſhould be; I hearkened, and they had ſome Diſcourſe about Money, and I 


phent) anſwer and fay, the Uſe-money was paid To- night; but what Money 
they meant, I can't tell. . 
r. Jones. What did you find when they were gone? 

Mrs. Gur. Sir, I found a Cord at the End of the Trunk. 

Mr. Jones. Was it there in the Morning, or before they came? 

Mrs. Gur. No, it could not, for I ſwept my Room, and wiped down the Duſt, 

Mr. Fones. Was the Cord white ? 

Mrs. Gur. No, it was more dirty than it is now, for my Huſband and 1 
have worn it in our Pockets. 

Mr. Cowper. Pray, who brought the Cord down from above Stairs ? 

Mrs. Gur. MyDaughter that liv'd with me, and ſhe laid it upon the Shelf. 

| Mr. Cowper. Did not you hear there was a Coroner's Inqueſt ſitting ? 
Mrs. Gur. The next Day at Night 1 did hear of it. 

Mr. Cowper. Why did not you go to the Coroner's Inqueſt and give an 
Account of it there ? 

Mrs. Gur. | told my Huſband of it, and I aſk'd my Huſband if he did 
not hear what they ſaid concerning Mrs. Sarah Stout! And he anſwer'd, 
Yes, they ought to be taken up for the Words they ſaid laſt Night: Why, 
ſaith I, don't you take notice of it? I think you ought to take them up. But 
he went out of Doors, and I ſaw no more of him till the Afternoon. When I 
heard the Words, I thought ſome-body had ſtole * got to bed to her. 

Mr. Cowper. Pray, if your Huſband heard theſe Words, why did not hg 
go to the Coroner's Inqueſt ? | 

Mrs. Gur. I did ſpeak to him to have them taken up, 

Mr. Cowper. Why did he not do it ? 

Mrs. Gur. He ſaid he would not do it; he did not know but it might 
coſt him his Life. | 

Mr. Jones. How came you after this to diſcover it? 

Mrs. Gur. Becauſe I was ſo troubled in Mind I could not reſt Night 
nor Day ; and I told him if he would not tell of it, I would tell of it my- 
ſcif, for I was not able to live, 

[Then Elizabeth Gurrey was ſworn. ] 

Mr. Jones. Pray, do you knowMr. Rogers, Mr. Stephens, and Mr. Marſon? 

E.Gur. I know Mr. Marſon, and theſe are the other Gentlemen, I reckon, 

Mr. Jones. What Diſcourſe did you hear from them ? 

E. Gur. Mr. Marſon aſked the other Gentlemen. how much Money they 
had ſpent ? The other anſwered, What was that to him; you have had 
forty or fifty Pounds to your Share. Then the other aſk'd him, Whether 
the Buſineſs was done? And he anſwer'd, he believed it was; but if it was 
not done, it would be done To-night. Then, my Lord, he pull'd a hand- 
ful of Money out of his Pocket, and ſwore he would ſpend it all for Joy 
the Buſineſs was done. -— 

Mr. Jones. Was Mr. Cowper's Name mention'd ? 

E. Gur. I heard them mention Mr. Cowper's Name, but not Mrs. Sa- 
rab Stout's. 

Mr. Jenes. What Condition was the Gentleman's Shoes in ? 

E. Gur. Ithink it was Mr. Maron, his Shoes were very wet and dirty; 
one of them was very hot, and he wiped his Head with his Handkerchicf, 

Mr. Jones. Now, my Lord, we have done as to our Evidence. Mr. 

Marſon pretended he was juſt then alighted and come from London, and 
was in a great Heat, and his Shoes were wet: I wonder what Mr. Marſon 
had been doing ; for when he was examined, he ſaid, he came to Town 
about Eight of the Clock, and went to the Glove and Dolphin Inn, and 
ſtay'd there till he came to his Lodging. Now 'tis a wonderful Thing 
that he ſhould come wetſhod from a Tavern, where he had been fitting 
four or five Hours together. 


[Then the Examination of Mr. John Marſon was read.] 
The Examination of JohN Marson, taken before Me, this 27th 
Day of April, 1699. 
c HO being examin'd where he was on Menday the 13th of 
6 March laſt, faith, That he was at the Borough of Southwark 


— —ͤ—⅝ 


« (he being an Attorney of the ſaid Court) till paſt Four of the Clock in 
the Afternoon; and faith, That he ſet out from Southwark for Hert- 
« ford ſoon after, and came to Hertford about Eight of the Clock the ſame 
« *Afternoon, and put up his Horſe at the Sign of „an Inn there, 
«© and then went to the Hand and Glove, together with Godfrey Gimbart, 
« Eſq. Ellis Stephens, William Rogers, and ſome others, where they ſtayed 
« *till about Eleven of the Clock at Night, and then this Examinant went 
« thence directly to the Houſe of John Gurrey, with the ſaid Stef bens and 

E e Kegers, 


not get a Lodging any where elſe: and ſaid, if I thought fit, the Gentleman 
Mrs. Gur. The Firing I laid on in the Morning, and they ſent for | 
Mrs. Gur. They diſcours'd with my Huſband, and aſk'd PA þ he knew - 
mine is even with her: And Mr. Rogers ſaid he was in with her; and af- 


and there was a Parcel hanging looſe by it; and when he laid it down 
ord Mrs. Sarah Steut's courting Days were - 


Mrs. Gur. I went to the next Room, to ſee if every thing was as it | 


heard ſome-body (I don't know who it ſhould be except it were Mr. Ste- 


- 


* 


. 
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Rogers, who lay all together in the ſaid Gwrrey's Houſe all that Night.” 
And being aſk'd what he faid concerning the ſaid Mrs. Sarah Stout, de- 

ceas'd, this Examinant faith, That on 8 the 12th of Marchlaft, | 
this Examinant being in Company with one s Marſhall, and tell- 

ing him that this Examinant intended the next Day for Herford, with 
the Marſhal of the King's- Bench, the faid Thomas Marſhall deſired this 

© Examinatit and the ſaid Stephens, who was then alſo in Company, that 

© they would go and fee the ſaid Sarah Stout * Sweet - heart). He con- 

* feſleth, That he did aſk the ſaid Gurrey, If he would ſhew this Exa- 

© minant where the ſaid Staut lived; telling the ſaid Gurrey that his Name 

« was Marſhall, and aſł'd him if he never 2 of him before; and j 

« cularly faid, That he would go to fee her the next Morning ; but doch 

© not believe that he ſaid any thing that any Friend was eve 
< ſaid Sarah Stout, or to ſuch like Effect. And doth confeſs, That he 
did the next Day, upon the ſaid Gurrey's telling him that the faid 
© Stout was drowned, ſay, that he would keep his Word, and 
© her, And faith, That meeting with Mr. Cper (who is this Exami- 
© nant's Acquaintance) he believes he"did talk with him concerning the 
« ſaid Stout's being drowned, this Examinant having ſeen her Body that 


6 Mornin Yobn Maron, 
on. 


Cogn. Bis S Anno antedict. coram 
. HoLT. 

J Mr. Jones. All that I obſerve from it, is this; That he had been five 

Hours in Town, and when he came to his Lodging, he came in wet and 

hot, and ſaid he was juſt come from London. | | 
Mr. Marſon. I had rid forty Miles that Day, and could not be ſoon cold. 
Mr. Baron Hatſel!. They have done now for the King; come, Mr. 


Cowper, what do you ſay to it? 


5 If your Lordſhip pleaſe, we will call one Witnefs more, 
Mary Nichardſon. rs. Richardſon, Do you know Mr. Marſon, or any 


of theſe Genttemen ? 

Mrs. Richarilſan. They came on Tueſday Night to the Bell at Hoddeſdon, 
and lay there, and one of the Gentlemen, when I was warming the Sheets, 
aſk'd me if I knew Mts. Sarah Stout? And I ſaid Yes. He aſk'd me if I knew 
which Way ſhe came to her End? And I told him, I could not tell. 

Mr. Jones. Is that all? What did they ſay more? 

Mrs. Richardſon. They did deſire and wiſh it might be found out how 
it came about; and one Gentleman took no notice of her at all. Th 
had alittle Bundle, but what was in it I can't tell, but there I ſaw it 
bound up in ſome colour'd Stuff or other, but what it was I can't tell. 
Mr. Jones. Is that all you can fay ?---Mrs. Richatdſon. Yes, that's all. 
Mr. Fones. Then we have done. 

Mr. Baron Hatſell. Come, Mr. Caper, what do | 

Mr. Cowper, Now they have dbne on the Part of the King, my Lord, 
and you Gentlemen of the Jury, I muſt beg your Patience for my De- 
fence. I confeſs it was an unfortunate Accident for me (as Mr. Jones 
calls it) that J happen'd to be the laſt Perſon (for aught 3 in the 
Company of a melancholy Woman. The Diſcourſe occaſion'd by this 
Accident had been a ſufficient Misfortune to me, without anything elſe to 
,Aggravate it; but I did not in the leaſt imagine that fo little, ſo trivial an 
Evidence as here is, could poſſibly have affected me to ſo great a Degree, as 
to bring me to — 8 to anſwer for the worſt Fact that the worſt of 

ilty of, | 

M Lied: your Lardihis did juſt now obſerve, that I have appear'd at 
the Bar for my Clients; but I muſt ſay too, that I never appear d for my 
ſelf under this, or the like Circumſtances, as a Criminal, 105 any Offence 
whatſoever. 

Mr. Jones very well faid, when he ſpoke on the Part of the King, 
That if this Gentlewoman was murther'd, the Crime was Villainous, Baſe. 
Barbarous, and Cruel; and for my Part I think ſo too; the Crime would 
be ſo great, that it could never be ſufficiently condemn'd : but at the 
ſame time I may aver, that to ſuppoſe a Murther without good Grounds 
for it, and „ to charge innocent Men with it knowingly and ma- 
liciouſly, is fo a 'Trifle as Baſe and Barbarous as the Murther itſelf could 
be. My Lord, I ſpeak for my own Part; I know not at what Price other 
Men may value their Lives ; but I had much rather myſelf was murther'd 
than my Reputation; which yet I am ſenſible hath ſuffer'd greatly hitherto 
by the Malice and Artifice of ſome Men, who Have gone pretty far in 
making this Fact, as Barbarous as it is, to be credited of me. And there- 
fore I muſt beg your Lordfhip's and the Jury's Patience, while I not only 
defend my Life, but juſtify myſelf alſo from theſe things that have un- 
juſtly aſpers'd me, by the Conſpiracy and Artifice of my Accuſers. 

My Lord, in all the Evidence that hath been given, I muſt obſerve, 
that there is no poſitive Evidence, with Submiſſion, to induce the Jury or 
any one to believe the General, that this Gentlewoman was murther'd ; 
but they go upon Suppoſitions and Inferences, which are contradicted by 
other Circumſtances, in the very Evidence of the Proſecutor, that make 
full as ſtrong to prove ſhe was not murther'd, as that ſhe was ; ſo that, as 
it ſtands, it can amount only to a bare Suppoſition that ſhe was murther'd 
by any Body. 

Then, as to the Evidence that particularly relates to myſelf, or the 
Gentlemen who ſtand with me at the Bar, that they or 1 were concern'd 
in it (if ſhe was murther'd) there is not one Syllable of Proof; at moſt, it 
amounts but to make us ſuſpect a Murther, not prov'd, but only ſuſpected : 
This I obſerve upon the Evidence, as it now ftands without Anſwer, as 
it has been given on the King's Part: And how far, in the Caſe of Life, 
Men ſhall be affected with Evidence of this nature, which neither proves 
the Murther in general, nor that they did it in particular; tho' no De- 
tence was made, or any further Anſwer given, i muſt ſubmit to your 
Lordſhip's and the Jury's Judgment. 

But, my Lord, I do not doubt but I ſhall be able to wipe away even 
th.at remote Sufpicion by my Defence: They have been long in their 
Evidence for the King, and therefore I muſt beg your Patience while I 
give a particular Anſwer to _ Part of it, in as good a Method as I am 
able : and I wil: waſte as little Time as may conſiſt with the juſtifying my 
Reputation; for which I know your Loraſh 


oy fay to it ? 


ncer Cowper, Eſß. &c. 


which is not expreſs and plain 1 


the Fact 
this Point, are obſcure and poor Men, 


with the | 


ald ſee | 


1 don't know of any other Symptom they pretend to, of her not being 


ip will have as tender a Re- 
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your Larftſhip, 1 Wall e you with no Evidency 
| Tavendo's or Suſpicions; but I ſhall 
e fully and clearly, in the firft place, That there was no Ground at all, 
in this Caſe, to ſuppoſe ſhe was murther'd by any one but herſelf. 
The firft Fact that inliſted upon to infer a Murther from it, was, 
that the Body was found floating :, Now, my Lord, that Fact, I am able by 
the Evidence I have, as well as from that of the Proſecutor, to deny ; for 
ditectly otherwiſe, - that is, ſhe was not found floating, 
the Proſecutot's Witneſſes, who have been produced to 
and r Lordſhip obſerves, have 
been taught to ſay generally that ſhe floated z which, when they are re- 
quir'd to explain, and deſcribe how ſhe lay, they contradid themſelves 
in, by ſhewing ſhe lay ſideways between the Stakes, and almoſt all under 
Water. Now I ſhall give your Lordſhip and the Jury a full and particu. 
lar. Account and Deſcription from the Pariſh Officers, Men employ'd by 
the Coroner to take the Body out of the Water, of the very Manner and 
Poſture in which it was firſt found; which t ate much better able 0 
do than the Proſecutor's Witneſſes, having feen her before all or moſt of 
thoſe People; and theſe Officers clearly agree, that her Body was under 
Water when found, except ſome ſmall > rend. of her Petticoats, 
near or on the Surface of the Water; which may be very eaſily accounted 
for, becauſe the Stakes the Witneſſes mention, and which are driven into 
the Ground croſs the River, to prevent Weeds and Trumpery from running 
into the Mill-ſtand, as the Witneſſes have already ſaid, about a Foot di- 
ſtance from one another, and are ſet with their feet from the Mill, and. 
their Heads inclining toward the Mill with the Stream. Now, my Lord, 
every one knows, that tho' a drowned Body will at firſt ſink, yet is buoy- 
ant, and does not go downright and reſt in one Place like Lead; for a Bu- 
man Body is ſeldom or never in a Stream found to lie where it was drown'd;. 
A Body drown'd at Chelſea, has been often found by Fiſhermen at London, 
and that before it came to float above Water. Now, if a Body is ſo buoy- 
ant, as that it is driven down by the impellent Force of the Current (tho” 
it do not float above Water) it ſeems a Conſequence, that when it comes 
to be ſtopp'd and reſiſted by the Stakes, which lie with their Heads down- 
ward, inclining with the Stream, the Stream bearing the Body againſt 
the Stakes, muſt needs raiſe it upwards to find another Pallage if poſſible, 
when the Ordinary and Natural is obſtructed. I have ſeen, I remember, 
that where Weeds have been driven down a River, and have been rouled 
* at the Bottom, when they have come down to a Board or Stakes of 
a Wyer, or 1 urnpike, they have been by the Force of the Water raiſed 
up againſt thoſe Boards or Stakes, and forced over them, tho' without 
ſuch ObſtruQion they had undoubtedly continued to roul under the Water, 


And. promiſe 


And where 


drowned, from any thing obſery'd of her in the Water. Then, as to the 
Flatneſs of her Belly, when ſhe was put into her Coffin, I ſhall ſhew'tis 
a common and natural Accident; ſometimes drowned Bodies are ſwell'd 
more, ſometimes leſs, ſometimes not at all: I think it hardly deſerves a 
Phyſician to prove that a Body may be drowned with very little Water 
that a Man may be drowned by Strangling or Suffocation, cauſed by a 
little Water in the Lungs, without any great quantity of Water reeciv'd 
in the Bedy, is a certain and eſtabliſh'd Truth; for 1 am told that when 
Reſpiration ceaſes, the Party dies, and can receive no more Water after 
that : So that nothing is to be inferr'd from a Body's having more or leſs 
Water found in it, eſpecially if your Lordſhip will give me Leave to ob- 
ſerve this Diſtinction, where a y is voluntaril 3 and where 
it is drowned by Accident; for People that fall in by Aeeident do ſtruggle 
and ftrive as long as they can; mo time they riſe they drink ſome Water 
into the Stomach, to prevent its paſſing into the Lungs, and are drowned 
no ſooner than needs muſt ; but Perſons that voluntarily drown themſelves, 
to be ſure deſperately plunge into the Water, to diſpatch a miſerable Life 
as ſoon as they can; and fo that little quantity in the Lungs which cauſes 
Death may be the fooner taken in; after which no more is receiv'd: And 
I hope by Phyſicians itwill appear there is good Ground for this Difference. 

The next is the Evidence that the Surgeons have given on the other Part, 
relating to the taking this Gentlewoman out of her Grave after ſhe had 
been buried fix Weeks, Whether this ought to have been given in Evi- 
dence, for the Reaſons I hinted at, in a Criminal Caſe, I ſubmit to your 
Lordſhip; but as it is, I have no Reaſon to apprehend it, being able to 
make appear, that the Gentlemen who ſpoke to this Point have deliver'd 
themſelves in that Manner, either out of extreme Malice, or a moſt pro- 
found Ignorance ; this will be fo very plain upon my Evidence, that! 
muſt take the Liberty to impute one or both of thoſe Cauſes to the Gen- 
tlemen that have argued from their Obſervations upon that Matter. 

And now, if your Lordſhip will but pleaſe to conſider the Circumſtances 
under which they would accuſe me of this horrid Action, I don't think 
they will pretend to ſay, that in the whole Courſe of my Life I have been 
gui ty of any mean or indirect AQion ; and I will put it upon the work 

:nemy I have in the World to ſay it. Now, for a Man in the Condition 
I was in, of ſome Fortune in Poſſeſſion, related to a better, in a 
Employment, thriving in my Profeſſion, living within my Income, nevef 
in Debt (I may truly ſay not five Pounds at any one Time theſe Yea! 
paſt), having no poſſibility of making any Advantage by her Death, void of 
all Malice, and, as appears by her own Evidence, in perfect Amity and 
Friendſhip with this Gentlewoman, to be guilty of the murthering her, u 
begin at the Top of all Baſenefs and Wickedneſs, certainly is incredible. 

wv Lord, in this Proſecution my Enemies ſeeing the Neceſſity of aſſign- 
ing ſome Cauſe, have been ſo malicious to ſuggeſt before (tho' not now 
when I have this fern of Vindicating myſelf publickly), that! 
have been concern'd in the Receipt of Money for this Gentlewoma", 
had her Securities by me; and ſometimes that I had been her Guardian, 
or her Truſtee, and I know not what. I now ſce the Contrivers and Pro- 
moters of that Scandal, and they know it to be Baſe, Falſe, 
Malicious; I never was concern'd in Intereſt with her, directly e 
indirectly, and ſo I told them when I was before my Lord Chic 
Juſtice : *Tis true, it was then juſt ſuggeſted by the Proſecutor 
I then denied it, and I deny it ftill-— I thank God, 1 hate 
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gard, to ſee it doth not ſuffer unjuſtly, as for my Life itſelf, 
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a Client of mine, had a M formerly made to her by 
— 3 of Lambeth in Surrey, for the like — Aer that ſhe was 
willing to have in her Money: I wrote to this ant, the Deceaſed, 
to acquaint her of the Security ; ſhe thereupon did ſe 

ſome odd Pounds for 1 
Lord Chief] ee this Money was ſent to me b 811 
been inform d. and * him given to Mr. Toller's Clerk, and by him ge 
publickly to me: My Lord, this Mortgage I immediately transferr'd by 
 onment, endors'd on the Back of it, and Mrs. Habberfield, a Truſtee 
tor Mrs. Puller, ſign'd and ſeal'd it, and that very 100. and Intereſt due, 
id to Mrs. Pulley, and by her the Principal 
was paid to her Daughter, in Part of her Portion. All this was tranſacted 
the beginning of December laſt, and ſhe was not drowned till the t 4th of 
March following: And, my Lord, theſe People that are now the Proſe- 
eutors, did own before m Lord Chief Juſtice that they had found this 
Mortgage among the ed'sW ritings in her Cabinet at the Timeof her 
Death. Now, my Lord, I fay, that ſaving this one Service I did her, as 1 
ſaid in December laſt, I never was otherwiſe concern'd with her in the re- 
ceiving or diſpoſing of any of her Moy | not had Tever any of her Se- 
"critics for Money in my keeping; and I defy any Adverſary I have to 

contrary. | 

1 =p" lh appears no Malice, no Intereſt, ſo they have prov d for 
me that there was no Concealment of Shame, to induce me to commit ſo 
barbarous an Action; otherwiſe, perhaps, now they find they can aſſign no 
other Cauſe, they would content themſelyes to give that Reaſon, and flin 
that Seatidal at me: And tho? I take it by the Experience I have had of 
them, they did not deſign to do me any Favour, yet I thank them, in en- 
deavouting to vindicate her Honour, they have ſecured my Reputation 
againſt that Calumny ; and tho' I am ſatisfied, as I ſaid, they did not 
intend me Kindneſs, yet, I thank God, they have given me a juſt Op- 


portunity to take Advantage of their Cunning for the clearing of my In- 
nocence in that Particular. | | | 

Then, my Lord, not to reſt it here, but to ſatisfy the and the 
I/irld how this Gentlewoman came to deſtroy herſelf : I ſhall give the 


cleareſt Evidence that was ever given in any Court, that ſhe murther'd her- 
ſelf, When I enter upon this Proof, I mult of neceſſity treſpaſs upon the 
Character of this Gentlewoman that is dead. I confeſs this is a tender 
Point, 'tis a thing I would willingly be excuſed from, and 'tis not without 
a great deal of Reluctance and Compulſion forced from me. That ſhe 
was melancholy the Proſecutors themſelves have prov'd ; but I muſt of ne- 
ceſſity ſkew you the Occaſions and Reaſons of it, and the Witneſſes will 
tell your Lordſhip what deſperate Reſolutions ſhe had becn under former- 
ly, and that will lead me to near the Time of her Death, to ſhew why, 
and upon what Accidents, ſhe made away herſelf, I will not enumerate 
Particulars by way of opening ; wy muſt tell your Lordſhip, that ſome 
Letters of her's muſt of neceſſity be produced, which truly, as I ſaid, I 
Mould not meddle with, if I had not theſe innocent Gentlemen here to de- 
fend as well as myſelf. Perhaps it may be ſaid, that in Honour I ought to 
conceal the W is of this Gentlewoman ; but then, in Honour and 
12 to theſe Gentlemen that are falſly accus'd with me, I cannot do it: 

hope this one Reaſon will excuſe me to the World, for I have no other 
that could have oblig'd me to bring thele Letters upon the Stage. I ſolemnly 
proteſt, if I ſtood here ſingly in the Caſe of my own Life, upon the Evi- 
iderable, I would not do it; 
but I muſt do it, to ſhew that theſe Gentlemen alſo are innocent, and to 

reſerve them, becauſe I am ſatisfied in my own Mind they are ſo. My 
1 when I have done that, I ſhall ſhew your Lordſhip in the next Place, 
that it is utterly impoſſible I could be concern'd in this Fact, if I had had 
all the Motives and Provocations in the World to have done it ; I ſhall 
ſhew your Lordſhip, in Point of Time it could not be. 

The Maid Sarah Walker, who is the ſingle Witneſs, I take it, that ſays 
any thing in the leaſt relating to me, ſaid but now the Clock had ſtruck 
Eleven before ſhe carried up the Coals, and about a quarter of an Hour af- 
ter, while ſhe was warming the Bed above Stairs, ſhe heard the Door clap, 
and ſome time after that ſhe came down and found that I and her Miftreſs 
were gone, Now, in Point of Time I ſhall owes it utterly impoſſible I 
could be guilty of the Fact I am accus'd of, being ſeen to come into the 
Gl:zve-Inn as the Town-Clock ſtruck Eleven, and ſtaying there more than 
a quarter of an Hour, was, after ſeveral things done at my Lodging, in 
Bed before Twelve a-Clock, and went no more out that Night, as I ſhall 
prove. As for that little Circumſtance of ſending for my Horſe, which 
they have made uſe of all along to back this Proſecution, their very telling 
me of that Matter, ſhews how much they are put to their Shifts to juſtify 
their accuſing me; I ſay, in Prudence I ought to have done what I did: I 
ſent for him on the Tueſday ; but, as their Witneſs ſaith, I told him at the 
time I bid him fetch my Horſe, not to uſe then, nor till by the Courſe of 
the Circuit I was to go into Ex with the Judges the next Morning; and 
till then the Proſecutor's Witneſs, who is the Hoſtler of the Glove- Inn, 
waz order'd to ſet him up there, to litter him down, and to take care of 
biin feed him, and that he ſhould be ready for me to go to Chelmsford 
on the Morrow, whither I went with the other Counſel the next Morning, 
being Pedneſday : And this, my Lord, is the Whole of that Matter. 

My Lord, this Buſineſs ſlept near two Months after the Coroner's In- 
queſt before I heard of it, or imagin'd myſelf to be concern'd in it, and 
was never ſtirr'd till two Parties, differing on all other Occaſions, had laid 
their Heads together: I beg leave to let your Lordſhip a little into that 
Matter, to ſhew you how this Proſecution came to be manag'd with ſo 
much Noiſe and Violence as it hath been. I can make it appear, that one 
of the greateſt of the Quakers, Mr. Mead by Name, has very much, and 
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inditectly too, concern'd himſelf in this Matter: Tt ſeems they fancy the 
Reputation of their Sect is concern'd in it: for they think it a — 
thing, nay, abſolutely impoſſible (however other People may be liahle to 
ſuch Reſolutions), that one who was by her Education entitled to the Light 
within ber, ſhould run headlong into the Water, as if ſhe had been poſlets'd 
with the Devil ; of this they think their Sect is to be clear'd, tho? by ſpill- 
ing the Blood of four innocent Men. The other fort of People that con- 
cur with the Quakers in this Proſecution, I ſhall mention, now 1 come to 
obſerve what the Witneſſes are that have been produced againſt me; ſome 
of em I have nothing to object to, but that they are extreme indigent and 
poor, and have been help'd by the Proſecutor ; thoſe that are ſo, ſay no- 
thing as to me; others, who live in this Town, and- give their Opinions 
of the Manner of ber Death, are poſſeſt with much Prejudice againſt me, 
upon Feuds that have riſen at the Elections of my Father and Brother in 
this Town; and theſe, with the Quabers, have wholly drefs'd up this Matter 
for ſeveral Ends; the Quakers, to maintain the Reputation of their Sect 
and the others, to deſtroy, or break at leaſt, the Intereſt of my Family in 
this Place: But however effectual theſe Deſigns may have been to have made 
a great Noiſe in the World out of nothing, I am ſatisfied now that I am in 
a Court of Juſtice, where no Perſon's Reputation, much leſs his Life, 
will be ſacrificed to the Policy or Malice of a Party without Proof; and 
therefore I have taken up ſo much of your Time, to ſet the true Riſe of 
this Proſecution before you in a clear Light. | 

My Lord, as to-my coming to this T own on Monday, it was the firſt 
Day of the Afſizes, and that was the Reaſon that brought me hither : Be- 
fore I came out of Town, I confeſs, I had a Deſign to take a Lodging at 
this Gentlewoman's Houſe, having been invited by Letter ſo to do; and 
the reaſon why I did not was this : My Brother, when he went the Cir- 
cuit, always favour'd me with the Offer of a Part of his Lodging, which 
out of good Huſbandry I always accepted : The laſt Circuit was in Par- 
liament-time, and my Brother being in the Money-Chair, could not attend 
the Circuit as he us'd to do; he had very good odgings, I think one of 
the beſt in this Town, where I us'd to be with him; theſe were always 
kept for him, unleſs notice was given to the contrary. The Friday before L 
came down to the Aſſizes, I happen'd to be in Company with my Brother 
and another Gentleman, and then I ſhew'd them the Letter by which [ 
was earneſtly invited down to lie at the Houſe of this Gentlewoman during 
the Afſizes (tis dated the gth of March laſt) ; and deſigning to comply with 
the Invitation, I thereupon defir'd my Brother to write to Mr, Burefoo, 
our Landlord, and get him, if he could, to diſpoſe of the Lodgings ; for, 
ſaid I, if he keeps em they muſt be paid for, and then I cannot well 
avoid lying there: My Brother did ſay he would write, if he could think 
on't; and thus, if Mr. Barefoot diſpoſed of the Lodgings, I'own I intended 
to lie at the Deceaſed's Houſe ; but if not, I look'd on myſelf oblig'd to lie 
at Mr. Barefoet's. Accordingly I ſhall prove, as ſoon as ever I came to 
this Town, in the Morning of the firſt Day of the Aſſizes, I went directly 
to Mr. Barefoet's (the Maid and all agree in this), and the Reaſon was, I 
had not ſeen my Brother after he ſaid « would write, before I went out of 
Londen ; and therefore 'twas proper for me to go firſt to Mr. Barefoot's, to 
know whether my Brother had wrote to him, and whether he had diſpos'd 
of his Lodgings or not. As ſoon as I came to Mr. Barefoot's, there was 
one Mr. Tayler, of this Town, came to me, and I in his hearing aſk'd Mr. 
Barefort, his Wife, and Maid-ſervant, one after another, if they had re- 
ceiv'd a Letter from my Brother to unbeſpeak the Lodgings; they told me 
No, that the Room was kept for us; and I think the had made a Fire, 
and that the Sheets were airing. I was a little concern'd he had not writ ; 
but being ſatished that no Letter had been receiv'd, I ſaid immediately, 
as I ſhall prove by ſeveral Witneſſes, If it be fo, I muſt ſtay with you, I 
will take up my Lodging here: Thereupon I alighted, and ſent for my 
Bag from the Coffee-houſe, and lodg'd all my Things at Barefeet's, and 
thus I took up my Lodging there as uſual. I had no ſooner done this, but 
Sarah Walker came to me from her Miſtreſs to invite me to Dinner, and 
accordingly I went and dined there; and when I went away, it may be 
true, that being aſk'd, I ſaid I would come again at Night; but that I 
ſaid I would lie there, I do poſitively deny; and knowing I could not lie 
there, tis unlikely I ſhould ſay ſo. My Lord, at Night I did come again, 
and paid her ſome Money that I receiv'd from Mr. 7675 who is the 
Mortgager, for Intereſt of the 20014. I before mention'd (it was 61. odd 
Money, in Guineas and Half-guineas) : I writ a Receipt, but ſhe declined 
the ſigning of it, preſſing me to ſtay there that Night; which I refuſed, as 
engag'd to lie at Mr. Barefoot's, and took my leave of her; and that very 
Money which I paid her was found in her Pocket, as I have heard, aftcr 
ſhe was drowned. 

Now, my Lord, the Reaſon that I went to her Houſe at Night was, 
firſt, as I ſaid, to pay her the Intereſt- Money; in the next Place, twas 
but fitting, when I found myſelf under a Neceſſity of diſappointing her, 
and lying at Barefoct's, to go to excuſe my not lying there, * had 
not an Opportunity at Dinner- time to do. My Lord, I open my Defence 
ſhortly, referring the Particulars to the Witneſſes themſelves, in calling 
thoſe who will ang refute the „ and Inferences made by the 
Proſecutor, whom firſt, my Lord, I ſhall begin with, to ſhew there is 
no Evidence of any Murther at all committed; and this, I ſay again, 
ought to be indiſputably made manifeſt and prov'd, before any Man can be 
ſo much as ſuſpected for it. | 

Mr. Baron Hatſell. Do not flouriſh too much, Mr. Cowper ; if you 
have open'd all your Evidence call your Witneſſes, and when they have 
ended, then make your Obſervations. 

Mr. Cowper. 'T hen, my Lord, I will take up no more of your Time 
in opening this Matter. 


Call Robert Dew. (Ibo appeared.) 


When Mrs. Sarab Stout drowned herſelf, was not you a Pariſh Officer? 
R. Dew. I was I was next Houſe to the Coach and Horſes , 
and about Six a-Clock came a little Boy ( Themas Parker's Boy), and ſaid 
there was a Woman fallen into the Lier. I conſider'd it was not my 
Buſineſs, but the Coroner's, and I ſent the Boy to the Corener, to acquaint 
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im with it, and the Coroner ſent Word: che Boy, and deſir d ſhe might 
be taken out; ſo. 1 went to the. River and. ſaw. her takenioutz She la in 


the Kiver (as near as 1 could gueſs) half a Foot in the Water; ſhe * 


cover'd with Water; ſhe had a Hriped Petticoat on, but nothing could b 
ſeen of it aboye Water. I heav'd her up, and ſeveral. Sticks were under- 


neath her, and Flags; and when they took her out, ſhe froth'd at the | 


Noſe and Mouth. / a A 84s 
Mr. Cowper. How was ſhe ? Was the driven between, the Stakes ? "FE 
R. D-w. She lay on the right Side, her Head leaning rather down- 

wards; and as they pull'd her up, 

Arm; and ſo they kneel'd down and tgok her Arm from the Stakes. 
Mr. Cowper. Pia you ſee any Spot upon her Amin 
R. Dew. Yes, Sir. phys * . * 
Mr. Cowper. What ſort of Spot was it ? k EO ov” 
R. Dew. It was reddiſh ; I believe the Stakes did it; for her Arm hut 

upon the Stake where 1 En Math Movers! 

3 Cooper, Pray, how do theſe Stakes ſtand about the Bridge of the 

Mill | 


” 


lcaning down the Streama little, 
Mr. Cetoper. Could you diſcern her Feet ? ern 
R. Dew. No, nothing like it, not the ſtriped Petticoat ſhe had on. 
Mr. Cowper. Might not her Knees and Legs be upon the Ground, for 
what you could foo? | | E 
R. Dew. Truly, if I were put upon my Oath, whether 
or not, I durſt not ſwear it; ſometimes the W 0 
ſometimes three and a half; I believe her Feet were very near the Bottom. 


3 


ey were ſn, 


Mr. C zper. Are not the Stakes nail'd with their Head againſt the Bridge? 


R. Dew. They are nail'd to the Side of the Bridge. 


Mr. Cowper. Pray, deſcribe the Manner in which they took her up. 
R. Dew. They ſtoop'd down, and took her up. 
Mr. Cowper. Did they take her up at once? 


Mr. Dew. They had two Heavings, or more. 

Mr. Cowfer. What was the Reaſon they did not take her up at once! 
R. Dito. Becauſe I cried out, They hurt her Arm. 

Mr. Cowfer. Was the not within the Stakes? 

R. Dew. No, this Shoulder kept her out. 


Mr. Cowper. When you complain'd they hurt ber Arm, what Anſwer. 


did they make you ? 8 
EK. Dew. They ſtoop'd down and took het Arm out from between the 
Stakes; they could not have got her out elſe. 

Mr, Cowper. After ſhe was taken out, did you obſerve any Froth or 
Foam come from her Mouth or Noſe ? | 

R. Dew. There was a white Froth came from her, and as they wiped it 
away, it was on again preſently. | 

Mr. Cowper. What was the Appearance of her Face and upper Parts at 
that Time | | 5 | 

R. Dew. She was ſo much disfigur'd, I believe that ſcarce any of her 
Neighbours knew her, the Slime of the Water being upon her. 

M r. Cowper. Did you ſee her Maid Sarah Walker at that Time ? 

X. Deto. No. ph cord : 

Mr. Baron Hatſell. Mr. es off do you intend'to ſpend ſo much Time 
with every Witneſs ? I don't ſee to what Purpoſe many of theſe Queſtions 
are aſk'd. oh | 

Mr. C:wper. I have done with him, call Young. 

Mr. Baron Hatſell. Mr. Cotoper, 1 would not have you ſtraiten your- 
ſelf, but only aſk thoſe Queſtions that are pertinent. 

Mr. Cowper. Pray, give an Account of what you know of the Matter. 

Yeung. On Tucſc orning, between Five and Six a-Clock, laſt Aſ- 
ſizes— 

Mr. Cooper. What Officer was you? 

Mr. Cetoper. Was you employed by the Coroner ? 

Young. Not by him in Perſon. Between Five and Six a-Clock ſome of 
the Men that came into my Yard to work, told me a Woman was drowned 
at the Mill; I ſtaid alittle and went down to ſee, and when I came there 
I ſaw a Woman, as they had told me, and I ſaw part of her Coat lie on 
the Top of the Water to be ſeen, and J look'd ſtrictly and nicely within 
the Bridge, and ſaw the Face of a Woman, and her left Arm was on the 
Outſide the Stakes, which I believe kept her from going thro'; fol 
look'd upon her very wiſhfully, and was going back again; and as I came 
back I met with R. D.to and two of my Neighbours, and they aſk'd me to 

o back with them, and ſaid they were going to take her up; and being Con- 
fable, I told them I thought it was not proper to do it, and they ſaid they had 
Orders for it; ſol bein Conſtable, went back with them, and when I came 
there I found her inthe Ame Poſture as before; we view'd her very wiſhfully; 
her Coat that was driven near the Stakes was ſeen, but none of her other 

Coats, or her Legs; and after we hadlook*d a little while upon her, we ſpake 
to Dell and Uſe to take her up, and one of them took hold of her Coat till 
he brought her above Water; and as her Arm drew up, I ſaw a black 
Place, and ſhe laid fideway, that he could not take her up till they had let 
her down again, and ſo they twiſted her out ſideway; for the Stakes were ſo 
near together that ſhe could not lie upon her Belly, or upon her Back ; 
and when they had taken her up, they laid her down upon a green Place, 


Young. I was Conſtable. 


and after ſhe was laid down, a great Quantity of Froth (like the Froth of 


new Becr) work'd out of her Noſtrils. 

Mr. Baron Hatſell. How much do you call a great Quantity:? 

Yeung. It roſe up in Bladders, and run down on the Sides of her Face, 
and ſo roſe again; and ſeeing her look like a Gentlewoman, we deſired 
one Ul/e to ſearch her Pockets, to ſee if there were any Letters, that we 
might know who ſhe was; ſo the Woman did, and I believe there was 
twenty or more of us that knew her very well when ſhe was alive, and not 
one of us knew her then; and the Woman ſearch'd her Pockets, and took 
out ſix Guineas, ten Shillings, three Pence Halfpenny, and fome other 
Things; and after that I delired ſome of my Neighbours to go with me 
and tell the Money; for when it came to be known who ſhe was, I knew 
we muſt give an Account on't, and I laid it upon a Block and told it, and 
they tv'd it up in a Handkerchief, and I ſaid I would keep the Money, and 
tach ee tal it up to prevent any Queſtion about it; and during all 


cried, Hold, hold, bold, you hurt ber 


* / o 


R. Detu. I ſuppoſe they ſtand about a Foot aſunder 5 they ſtand ſlanting, 


ater there is four Feet, 
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ont of her Mouth lee | 
Mr, Gowper. Have you meaſured, the Depth of the Water! Wha 


Depth is it there? * 


| Young. 1 meaſured the Water this Morning, and 'twas ſo high that ; 
ran over the Floodgate, and the Height of it was about four Foot ty, 
Inches; but ſometimes tis pent up to à greater Height than tis To-g, 
. Mr. . Was it higher To-day than when the Body was found! 
: 1 o the beſt of my Remembrance, twas as high To-day a, j 
was then 5 FIR * 
Mx, 1 Was any Part of the Body above Water ? 
Taung. No, nor nothing like the Body could be ſeen. 
Mr. 7 Could you ſee where her Legs lay ? 
FL zung. No, nor nothing but her upper Coats, which were driven againf 
takes, 1 : ; 
Mr. Cowper. Pray give an Account how long ſhe lay there, and when 
was convey'd away ? _ 
. Young. I ſtay'd a goo of an Hour, and then I went and ſealed up the 
oney at my own H. | 


uſe, ſo that I did not ſee her removed. 
Mr. Tones. Was any Body there beſides yourſelf at this time? 
Young, Ves; twenty People at the leaſt. 
ones. Now here is Ten of them that have [worn that the Body wx 
above the Surface of the Water. WH | Nl 

Mr. Baron Hathell. No, her Cloaths, they ſay, were, but the Body wa 
ſotnethirig under the Water. | 

Mr. Cnuper. Now I will trouble your Lordſhip no more with that F aQ, 

but I will give you an Account of the Coroner's LES how diligent they 
were in their Proceedings, and produce a Copy of the Inquiſition itſeli, 
that. Be mas ſage 1 hays drowned herſelf. BOY | 

Mr. Baron Hatſell. Mr. _—_— that is no Evi if it be prod 
in order to contradict what theſe Witneſſes have ſaid, that have 3 


wiſe before the Coroner than they now do, then you ſay ſomething, other. 
wife the Coroner's Inqueſt ſignifies nothing as to the preſent 5 

Mr. Cowper. Call Thomas Fall Lam loth to be troubleſome ; but if you 
pleaſe to favour me, I defire to kriowy of them, whether they do admit there 
— Inquiſition, and that ſhe was found Nen Compos Mentis, and did kill 

erſelf. | 

Mr. Jones. We do admit it. 

22 E _— may be read, Ti 

r. Baron el. » won't you believe what they agree to on 
we nts 6-4 d — ſo, I 2 5 
ury- man. If t 0 4 o, 1 am ſati . | 

U Co b Thorns all, pray, do you give an Account of what you 
know of Mrs. Stout's being taken up. 

Wall. My Lord, I was one of the Thes: that view'd her at the Place where 
ſhe was laid when ſhe-was taken up, and there was no Marks upon her, 
only a little Mark about her Ear, and ſomething near her Collar-bone 
that was all I ſee upon her. | 

Mr. Cowper. Do you know any thing of any Surgeons being employ'l 
to view thoſe Marks ? | 5-7 

Wall. My Lord, we had ſeveral Perſons that came before us that we 
examin'd ; we had a Diſpute concerning theſe Marks what might effect 
them, and we defir'd Mr. Dimſdale and Mr. Camlin to ſee them, that we 

might be the better ſatisfied ; and they both went down and viewed the 
| Bod after it was brought down to Mrs. Stowt's ; and they came back, both 
of them, and Mr. Jobn Dimſdale told us, that theſe Marks were no more 
than were uſual in ſuch Caſes, and it was only the Stagnation of Blood, 

Mr. Cowper. Was it the old Man or the young Man ? 

Fall. It was the young Man. 

Mr. Cowper. Uſual did he ſay ? 

all. I can tell the very Words, Ihave them writ down. 

Mr. Cowper. Pray do fo, for he has denied it here. 

Wall. ( Looks on his Paper.) Here 'tis. Mr. Dimſdale and Mr. Camlincame 
to us, and Mr. Dimſdale ſpake, and ſaid theſe Marks are uſual, or might be 
uſual; or if they were Marks, it was no more than was uſual in ſuch 
Caſes; and that it was the Stagnation of Blood. | 

Mr. Cowper. Now you have your Notes in your Hand, pray, what did 
Sarah Walker ſay to you as to the Time I went from Mrs. Stout's ? 

Wall. Sarah Walker faid, it was about Eleven a-Clock when ihe took up 
Coals to warm the Bed, but ſhe ſaid ſhe could not, nor did not know when 
Mr. Cowper went out, for ſhe warm'd the Bed, and Mr. Cowper not coming 
up, ſhe took up ſome more Coals, and tarried a little longer, and nobody 
coming up, ſhe went down, and found Mr. Cowper was gone, and ſbe 
look'd into the Parlour, and her Miſtreſs was gone. 

Mr. Baron Hat/e!l. The Woman ſaid the ſame Thing. 

Mr. Cowper. *Tis neceſſary in this Particular as to the Time. 

Mr. Baron Hatſell. She told you the Clocks did differ. 


(Then Mr. Bowden was called. ) 

Mr. 1 Well, what do you know of the taking up of Mrs. Smt ? 

Boetoden. I went with the reſt of the Neighbours to view her, and I did 
a hu it was Mrs. Sarah Stout's Body, tho? ſome queſtion'd it: I do be- 
ieve I was the ſecond Perſon that diſcover'd it was ſhe; and, my Lord, I 
did ſee a great deal of Froth that came out of her Mouth and Noſtrils. 

Mr. Cowper. Did you go about to wipe it away ? 

B:warn, No, but ſome other Perſons did; it came out in a great Quantity. 

Mr. Jenes. How much do you call a great Quantity:? | 

Bowden. Her Moath and Noſtrils were very full of it. 

Mr. Fones, Was not her Mouth ſhut ? | 
Bowden, I did not obſerve that. 
Mr. C How long had ſhe lain there before you came? 
Bawden. I believe I was there in half an Hour; as ſoon as I heard the 
| Report of it I went down. | 

r. Cowper. Call Mr. Shute. 


Mr. Baron Hatſell. Well, what can you ſay to this Matter? 
Shute. Sir, I was ſummoned upon the Jury upon the Coroner's Inqueſt; 
and I perceiv'd when I was there, that the ſame Stuff worked out of Mrs 
Stout's Noſtrils as worked out of the Child's. 


b) Mr, 
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” Wat Child is that you ſpeak of? Ts it the Child 
Mr. Bara 9h in the ſame Place as Mis. Stout was ?  Shute. Yes. 
My Lord, I am very tender how. I take up your Lord- 
d 0 


re 1 will not trouble you with any more Wit- 


| | not heard them particularly or diſtinctly, be- 
L ſome of them I have; Caſes of this PA are 


and none of them have fallen directly under my own 
L to my Opinion of drowning, it is plain, that if a great 
uantity of Water be ſwallowed by the Gullet into the Stomach, it will 
not ſuffocate or drown the Perſon: Drunkards, who ſwallow freely a 
eat deal of Liquor, and thoſe who are forced by the Civil Law to drink 
reat Quantity of Water, which in giving the Queſtion (as tis called) 
1. ured into them by way of Torture to make them confeſs Crimes, 
he no Suffocation or Drowning happen to them: But on the other 
hand, when any Quantity comes into the Wind-pipe, ſo as it does hinder 
r intercept the Inſpiration, or Coming-in of the Air, which is —_—y 
for Reſpiration or Breathing, the Perſon is ſuffocated. Such a ſmall 
Quantity will do, as ſometimes in Preſcriptions, when People have been 
very weak, or forced to take Medicines, I have obſerv'd ſome Spoonfuls 
in that Condition (if it went the wrong Way) to have choaked or ſuffo- 
cated the Perſon. I take Drowning in a great meaſure to be thus; and 
though it is very likely when one ſtruggles he may (to ſave himſelf from be- 
ing choaked) ſwallow ſome Quantity of Water, yet that is not the Cauſe 
of his Neath, but that which goes into the A and Lungs. Whe- 
ther a Perſon comes dead or alive into the Water, I believe ſome 7 50 
ill go into the Wind- pipe; and I believe, without Force after death, 
little will get into the Stomach, becauſe that it ſhould, ſwallowing is ne- 
cefſary, which after Death cannot be done. : ; 

Mr. Baron Hatſell. Lin i Doctor, I underſtand you ſay this; that in 

caſe a Perſon is drowned, that there may be but little Water in the 
tomach? 
* Sloane. That it is accidental, my Lord. 

Mr. Baron Hatſell. But what do you ſay to this? If there had been 
Water in the Body, would it not have putrified the Parts after it had lain 
ſix Weeks ? 

Dr. Slane. My 
Stomach leſs than the Lungs, becauſe the Stomach is a Part of the Body 
that is contrived by Nature partly to receive Liquids ; but the Con- 
trivance of the Lungs is only for the receiving of Air; they being of a 
ipongy Nature, the Water might fink more into them than the Stomach ; 
but 1 believe it might putrify there too after ſome time. I am apt to think, 
that when a Body 1s buried under Ground, according to the Depth of the 
Grave, and Difierence of the Weather and Soil, the Fermentation may 
be greater or leſſer, and that — to the ſeveral Kinds of Meats or 
Liquids in the Stomach, the Putrifaction will likewiſe vary; ſo that it 
ſeems to me to be yery uncertain, 
Mr. Baron Hatſell. But when they are in a Coffin, how is it then! 
Dr. Slzane. No doubt there will be a Fermentation more or leſs, ac- 
cording as the Air comes more or leſs to the Body. Indeed it may be other- 
wiſe, where the Air is wholly ſhut out, which is ſuppoſed to be the Way 
of Embalming, or preſerving of dead Bodies of late, without the Uſe of 
any Spices, which is thought in a great meaſure to be brought about by the 
Cloſeneſs of the Coffin, and hindering of the Air from coming in to the 
Body. 
ir 3 34h 1 it poſſible, in your Judgment, for any Water to paſs 
into the Orax 
Dr. Sloane. I believe 'tis hardly poſſible that any ſhould go from the 
Wind- pipe into the Cavity of the Thorax, without great Violence and 
Force; for there is a Membrane that covers the Outſide of the Lungs, 
t iat will hinder the Water from paſſing through it into any Part without 
them, 
Mr. C:wvper. Now, do you think it poſſible to find Water in a drowned 
Body after ſix Weeks time? . 
Dr. Sloane. I am apt to think if there was any Quantity in the Lungs, 
the Spongineſs of the Part would ſuck up ſome part of it. As to the Stomach, 
I have not known it tried; but tis like, if there was a great Fermentation, 
a great deal of it would riſe up in Vapours or Steams, and go off that way. 
Mr. Cowper. Dr. Garth, I can't tell whether you were in Court 
when the Surgeons who are Witneſſes for the King gave their Evidence. 
Dr. Garth. Yes, I was. 
, Mr. Cowper. Then I deſire you, Sir, to give your Opinion as to thoſe 
articulars, 
Dr. Garth. I obſerved in this Tryal, the firſt Gentleman called for the 
King that ſpoke to this Matter was Mr. Coa:fwerth : He faith he was ſent 
for to open her, upon an Aſperſion of her being ſaid to be with Child. I 
agree with him in what he ſpeaks to that Point, but muſt differ with him 
nete he infers ſhe was murdered, becauſe he found no great Quantity of 
Water in her, as alſo her Head extremely mortified, but not her Lungs 
(Lungs and Bowels I think were uſed promiſcuouſly). Now, my Lord, 
as to the Matter of Putrifaction, I think 'tis not much material whether 
there be any Water or no in the Cavities of the Body; if Water would 
haſten Putrifaction, it would do it as well in the Lungs as otherwiſe; 
there is always ſome Water in the Lympheducts there, the Breaking of 
which may be one Occaſion of Catarrhs. As to what relates to the Putri- 
t«ct.on of the Head, it may happen from a Stoppage of the refluent Blood, 
Which is ſtaid there in a great Quantity, through the Suffocation in the 
Vater, or from the Nearnels of the Brain, which is obſerved often to 
mortify firſt. 

The next was Mr. Dimfdale (T would ſpeak to them all in order if my 
Memory would permit); I think he was of the ſame Opinion as Mr. Coatſ- 
7th ; he laid the Streſs of his Suſpicion upon the Mortification of the 
lead, which I think is not at all material, no more than what they infer 
tron; her floating; it being impoſſible the Body ſhould have floated, unleſs 
!t had reſted, or had been entangled among the Stakes, becauſe all dead 

odies (I believe) fall to the Bottom, unleſs they be prevented by ſome 
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Lord, I am apt to think it would have putrified the 
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inary Tumour. My Lord, we have not only Philoſophy, but 
erir for this. The Witneſſes all agree ſhe was found upon her 
Side, which to ſuppoſe her to float in this poſture, is as hard to be con- 


ceived, as to imagine a Shilling ſhould fall down and reſt upon its Edge 


rather than its broad Side ; or that a Deal Board ſhou'd rather float Edge- 
ways than otherwiſe,z therefore tis plain ſhe was entangled, or elſe the 
Poſture had been otherwiſe. 

As to the 1 of Water, I do not think it neceſſary it ſhould he 
very great, 1 muſt own, the Water will force itſelf into Il Cavities 
where there's no Reſiſtance. I believe when ſhe threw hericif in, ihe 
might not ſtruggle to ſave herſelf, and by conſequence not ſup up much 
Water. Now there's no direct Paſſage into the Stomach but by the Gul- 
let, which is contracted or purs'd up by a Muſcle in Nature of a Sphincter: 
For if this Paſſage was a ways open, like that of the Wind- pipe, the 
on of the Air would force itſelf into the Stomach, and we ſhould be 
ſenſible of the greateit Inconveniencies. I doubt not, but that ſome Wa- 
ter fell into her Lungs, becauſe the Weight of it would force itſelf down; 
but if we conſider the Wind-pipe with its Ramifications as one Cylinder, 
the Calculation of its Contents will not amount to above twenty-three or 
twenty-four ſolid Inches of Water, which is not a Pint, and which 
might imperceptibly work and fall out. I remember I offered a Wager at 
Garaway's Coffee- Houſe to a Gentleman here in Court, | 

Mr. Baron Hatſell. Pray, Doctor, tell us your Opinion as to what the 
Seaman ſaid, and alſo as to what Dr. Slane faid, whether Water in the 
Body will putrify it? 3 

Dr. Garth. I ſay not; for in ſome Places they keep Fleſh- Meat from 
corrupting by preſerving it in Water, and 'tis well known twill putrify 
leſs ſo, than when expoſed to Air. | 

Mr. Baron Hatſell. But what do you ſay as to the ſinking of dead Bodi:s 
in Water ? | 

Dr. Garth. If a ſtrangled Body be thrown into the Water, the Lungs 
being filled with Air, and a Cord left about the Neck, 'tis poſſible it may 
float, becauſe of the included Air, as a Bladder wou'd ; but here is neither 
Cord, nor any Mark of it, nor nothing but a common Stagnation. 

Mr. Baron Hatſell. But you don't obſerve my Queſtion ; the Seaman 
ſaid, that thoſe that die at ſea, and are thrown overboard, if you don't tye 
a Weight to them, they will not fink : What ſay you to that ? 

Dr. Garth. My Lord, no doubt in this they're miſtaken. The 
Seamen are a ſuperſtitious People, they fancy that whiſtling at Sea will 
occaſion a Tempeſt : I muſt confeſs I never ſaw any Body thrown over- 
board, but I have tried fome Experiments on other dead Animals, and 
they will certainly fink ; we have tried this ſince we came hither. Now, 
my Lord, I think, we have Reafon to ſuſpect the Scaman's Evidence; 
for he ſaith, that threeſcore Pound of Iron is allowed to ſink the dead 
Bodies, whereas fix or ſeven Pounds would do as well. I cannot think 
the Commiſſioners of the Navy guilty of (ill Huſbandry ; but the Deſign 
of tying Weights to their Bodies, is to prevent their floating at all, which 
otherwiſe wou'd happen in ſome few Days: Therefore what I ſay is this, 
that if theſe Gentlemen had found a Cord, or the Print of it, about the 
Neck of this unfortunate Gentlewoman, or any Wound that had oc- 
caſioned her Death, they might then have ſaid ſomething. 

Mr. Cowper. Do you apprehend that any Quantity of Water can enter 
into the Cavity of the Thorax? 

Dr. Garth. Tis impoſſible there ſhould till the Lungs be quite rotten ; 
there is no Way but by the Lungs, which are inveſted with fo ſtrong a 
Membrane, that we cannot force Breath with our Blow-pipes through 
it; and there's a great Providence in ſuch a Texture; for if there were 
any large Pores in the Membrane, the Air would pals thro' it into the 
Cavity of the Thorax, and prevent the Dilatation of the Lungs, and by 
conſequence there would be an End of Breathing. 

Mr. Cowper. Dr. Z7orley, pray, be pleaſed to give your Opinion of 
theſe Matters. 

Dr. Morley. Thoſe which ſeem to be Queſtions of greateſt Moment, 
are whether there was a Neceſſity for this Body (if drown'd) to have a great 
Quantity of Water in it, and whether Bodies thrown dead into the Water 
float. To the firſt I anſwer poſitively, that there is no abſolute Neceſ- 
firy that ſhe ſhould have a great Quantity of Water in her; and I think 
the Queſtion Mr. Cowper aſk'd Dr. Coatſiborth, whether he had like to 
have been drowned by Accident or Deſign, ſuits with my Aſſertion; for 
if this Gentlewoman did voluntarily drown herſclf, ſhe then, in all like - 
Iihood, threw herſelf into the Water, with a Reſolution of keeping her 
Breath for a ſpeedy Suffocation; and then if upon the firſt Endeavours 
for Reſpiration (which naturally muſt be) ſhe drew into her Lungs two 
Ounces of Water, it was the ſame Thing to drowning of her, as if there 
had been two Tun. We ſee the ſame Thing done by Divers in order to 
ſave themſelves, as it happened to this unfortunate Gentlewoman, in her 
Deſign of deſtroying herſelf: If a Diver, before he comes to the Surface 
of Water, ſhould fo far miſtake his Power of holding his Breath, that he 
{ſhould be forced to endeavour Reſpiration, the litile Water he drew into 
his Lungs by his Attempt to reſpire, may drown him. We laſt Night 
drown'd a Dog, and afterwards diſſected him, and found not a Spoontul 
of Water in his Stomach, and, I believe, about two Ounces in his Lungs; 
while we were doing this, we drowned another, and he lay at the Buttom 
and did not float; no more would he have done, if he had been hang'd 
before thrown into the Water: We took him up, and opening him, we 
found much about the ſame Quantity of Water in his Lungs, and little 
or none in his Stomach. They both froth'd at Noſe and Mouth, becauſe 
the Water coming into the little Bladders of the Lungs, and there meeting 
with Air, a Commotion aroſe between the Water and Air, which cauſed 
the Froth. To the ſecond Queſtion, I think if Bodies new killed ſwim, 
tis by Accident; for the Reaſon that Bodies ſwim, is becauſe by Putri- 
faction they rarifye, by Rarifaction they grow lighter, which brings them 
to the Top of the Water. 

Mr. Cowper. I deſire to know if any Man of Skill in Prudence would 
give his Opinion? — Mr. Baron Hatfell. This is not a proper Queſtion. 

Mr. Cowper. Then 1 will aſk it thus: Do you think, Doctor, it is to 


be known ſix Weeks after, if a Perſon was drowned ? 


Dr. Morley. I think it is morally impoſſible. 
Mr. Cowper. Can there be any Water in the Thorax ? | 
Dr. Mcrl:z. By an Impoſthume or ſome Violence to Nature, poſſibly; 
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but I think no otherwiſe. 
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Mr. Cotoper. Dr. Weollaftong what is your opinion, if 3 Perſon be 


drowned, whether it can be diſcovered fix Weeks aſter ? . 
Dr. Wellafton. My Lord, 1 think it is impoſſible to be known; for if 
there had been never ſo much Water in the Body at firſt; it could not lie 


there ſo long, but muſt of neceſſity have forced its way out. We ſee in 
Perſons that die of Dropſies, that the Water will work itſelf out (and 


ſometimes burſt the Body) before it is buried 3 and I am ſurey if it do ſo in 


Dropſies, where there are no viſible Paſſages for it to get out at, it muſt do 
ſo much more in drowned Perſons, where the Water lies only in the Sto- 
tnach and Guts, and has nothing to hinder its working out when it fer- 
ments, as it always doth. [ 
„Have you ever made any Experiments in that nature, 
Doctor? | | | | 
Dr. Mpollaſſon. I have made no Experiments, but I have ſeen a very 
particular Inſtance. | | 
Mr. Bar. Hatſell. That is very well; pray let us hear it, Doctor. 
Dr. Weollafton. My Lord, about three Years ſince, I ſaw two Men that 
were drowned out of the ſame Boat. They were taken up the next 24 
after they were drowned : One of em was indeed prodigiouſly ſwelled, fo 
much that his Cloaths were burſt in ſeveral Places of his Sides and Arms, 
and his Stockings in the Seams ; his Hands and Fingers were ſtrangely ex- 
tended ; his Face was almoſt all over black ; but the other was not in 
the leaſt ſwelled in any Part, nor diſcoloured; he was as lank, I believe, 
as ever he was in his Life-time; and there was not the leaſt Sign of any 
Water in him, except the watery Froth at his Mouth and Noſtrils. My 
Lord, this I ſaw myſelf, and took very particular Notice of it. 
—_ — Did you ſee theſe Bodies taken out of the Water yourſelf, 
octor 


Dr. Mollaſlon. No, Sir. 
Mr. Jones. How long had they been taken out when you ſaw them? 
Dr 


2 Voollaſlon. I enquired, and to the beſt of my Memory, it was that 
ſame Day. | 

Mr. Bar. Hatſe!l. But what do you think, Doctor, of a Perſon's being 
drowned without taking in any Water ? 

Dr. Wiollaſon. My , what is taken in is, I believe, chiefly at the 
Surface of the Water, when they open their Mouths for Breath, and the 


Water that ruſhes in they are forced to drink down, to keep it from the 


Lungs : But when the Head is quite under Water, I don't think tis poſ- 
ſible for any quantity to get down into the Stomach ; becauſe it being 
Breath they open for, the firſt Water they take in would of neceſſity 
fill the Lungs; and, when the Breath is ſtopped, I don't ſee how they 
can ſwallow. 

Mr. Cowper. Dr. Gelſtrop, what is your Opinion of this Matter? 

Dr. Gel/trop. 1 don't think they can make any Judgment of Perſons 
being drowned after ſix Weeks time. 

r. Cetuper. Can any Water get into the Thorax ? 

Dr. Gelſirop. No, not unleſs the Lungs be putrified, 

Mr. Cowper. Is a great quantity of Water neceſſary to Perſons dying by 
drowning ? 

Dr. Gelftrep. No; only ſo much as may hinder Reipiration. 

Mr. Covper. Now, my Lord, I would call Mr. William Cowper ; and 
becauſe of Ris Name, I muſt acquaint your Lordſhip, that he is not at 
all related to me, tho” 1 ſhould be proud to own him if he were ſo: He 
is a Man of great Learning, and, I believe, moſt People admit him the 
beſt Anatomiſt in Europe. Mr. Cowper, pray will you give your Opinion 
of this Matter ? 

Mr. V. Cowper. My Lord, I hope what I ſhall ſay will not be ſuſpected 
becauſe I am of the ſame Name, for this Gentleman is an utter Stranger 
to me. 

Mr. Bar. Hatſell. Pray, Mr. Cowper, without any Apology, give your 
Opinion concerning Perſons drowned, and how tis with them in their 
inward Parts. 

Mr. V. Cowper. I will give you a ſhort Account, I hope to your Satis- 
faction too, my Lord. I will not only ſpeak from Reaſon, but give you 
the Teſtimony of the Experiments I have made upon this Occaſion. M 
Lord, I — it made a mighty Argument, that this Perſon had no Water 
that ſeemed to flow out; but the Witneſſes agree that there was a Froth. 
Now, my Lord, it was not reaſonable to expect any thing but Froth. 
My Lord, had ſhe been thrown into the Water, and made her utmoſt 
Efforts, which ſhe would then have done to have ſaved herſelf, and been 
often buoyed up to the top of the Water, no doubt but ſhe would have 
ſwallowed a conſiderable quantity of Water before ſhe had been drowned ; 
and it may be expected to flow from her, if her Head had been inclined 
downwards. 

This is a Truth that no Man can deny, who is acquainted with any 
Thing of this nature, That when the Head of an Animal is under Water, 
the firſt time 'tis obliged to inſpire (or draw in Air) the Water will ne- 
ceſſarily flow into its Lungs, as the Air would do if it were out of the 
'Water ; which quantity of Water (if the Dimenſions of the Windpipe, 
and its Branches in the Lungs, be conſidered) will not amount to three 
Inches ſquare, which is _ three Ounces of Water. Nor is a greater 

uantity of Water in the Windpipe oy to choak any Perſon, if we 
do but reflect what an Ebullition is cauſed by its meeting with the Air 
which remained in the Lungs, whereby a ſmall quantity of Water 
is converted into Froth, and the Channel of the Windpipe, and thoſe 
of the Bronchia, are filled with it, inſomuch that no Air can enter 
the Lungs for the Office of Reſpiration. After a Suffocation is thus 
commenced (I am apt to think) all regular animal Actions are per- 
verted, and particularly that of ſwallowing (or Deglutition) ; and what 
Water flows into the Lungs at the Inſtant, or after this Suffocation, is 
from its own Weight, which is more or leſs as the Body is farther under, 
or nearer the Surface of the Water. My Lord, I don't ſpeak this by way 
of Conjecture or Hypotheſis, but I have made Experiments, which have 
ſuggeſted what I here offer. I ſhall by the * tell you how fallacious the 
firſt Experiment was, when I propoſed to ſatisfy myſelf, whether a dead 


Body would float in Water? It happened that a Spaniel, that had 

a great deal of long Hair, was hanged for this purpoſe, which I found to 

ſwim on the Surface of the Water ; but when I conſidered that his Hair 

might buoy him up, I cauſed another Dog, which had ſhorter and leſs 
I 


i 
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Hair, dw de hanged and put into the Water, which (agreeable to 
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bad always 
In onder to.ſgtisfy my ſelf what quantity of Water wis neceſſary to enter the 
Body of an Achim and cauſe a Suffocation in Water, I cauſed 8 


Dogs, when alive, to be ſuddenly plunged under Water till th were 
ſtiſled; one was before I left London; the other two I made the xperi⸗ 
ment on laſt Night, in the Preſence of Dr. Shane and Dr. Morley, and 
we could not compute there was more than three Ounces of Water in 
their Lungs, and none that we could perceive in their Stomachs. 

Dead Bodies neceſſarily fink in Water, if no Diſtention of *their Party 
buoy em up; this Diſtention ſometimes happens before Death, at other 
times ſoon after, and in Bodies that are drowned after they lie under Wa. 
ter: This Enlargement of them is cauſed by a Rarefaction of the Hu. 
mours within the Cavities, and the Bodies neceſſarily riſe to the Surface 
of the Water. Your Lordſhip may infer this from what the Seaman told 
you ; and the gteat Weight they uſe to faſten to their Bodies that die of 

iſeaſes, was not of ſuch uſe to ſink them, as it was to prevent their 
floating afterwards ; fo that the Weight was neceſſary for thoſe that were 
killed, as well as thoſe that died of Diſeaſes: | 

It is ſo commonly known, that the Contents in the Stortiach of a dead 
Body are diſcharged by the Mouth and Noſtrils, ſo ſoon as it begins to 
ferment, and the Belly becomes diſtended; that it is no Wonder that Wa. 
ter, if the greateſt quantity of that had been in the Stomach, ot an 
a_ elſe that was fluid, muſt be forced from them fix Weeks after Death . 

y Lord, I can't but think it ridiculous to expect Water in the Cavit 
of the Thorax ; tis ſuch a Conceit as nothing in Nature can account for 
unleſs the Lungs had ſuffered ſome Apoſtumation, or the like, whereby 
the Water may paſs their outward Membranes into that Cavity. 

Mr. Cowper. With your Lordſhip's Favour, I now think it a proper 
Time to make this Obſervation. The Witneſſes that have given Evidence 
for the King do ſay, They believe ſhe was not drowned ; but they have 
not-pretended to ſay how ſhe died otherwiſe. 

r. Bar. 6 That is very true. 

Mr. Cowper. Dr. Crell, I deſire you will be pleaſed to give an Account 
of 3 a 

r. Crell. My „ have little to ſay in this Affair, the Phyſici 
that have been examined already having — it out, that Perſons ove 
drowned may have but little Water in their Bodies ; but I have taken what 
Pains I could, upon. ſo ſhort Warning, and I will tell you the Opinion 
of ſeveral eminent Authors. My own Opinion is, That a very ſmall 

uantity of Water, not exceeding three Ounces, is ſufficient to drown an 

ody; and Ibelieve that the Reaſon of the Suffocation, or of any Perſon's 
being ſtifled under Water, is from the intercepting of the Air, that the 
Perſon can't breathe, without which he cannot live. Now, my Lord 
I will give you the 1 1 of ſeveral ancient Authors. ; 

Mr. Bar. Hatſell. Pray, Doctor, tell us your own Obſervations, 

Dr. Crell. My Lord, it muſt be Reading, as well as a Man's own Ex- 

rience, that will make any one a Phyſician ; for without the reading of 

ooks of that Art, the Art itſelf cannot be attained to; beſides, my Lord 
: humbly conceive, that in ſuch a difficult Caſe as this, we ought to have 
a great Deference'for the Reports and Opinions of learned Men : Neither 


| tb I ſee any Reaſon why I ſhould not quote the Fathers of my Profeflion in 


this Caſe, as well as you Gentlemen of the Long-Robe quote Cote upon 
Littleton in others : But I ſhall not trouble the Court long ; I ſhall only 
inſiſt upon what Ambroſe Parey relates in his Chapter of Renunciations, 
He was chief Surgeon to Francis the Firſt, employ'd by him in moſt of 
his Sieges and Battles againſt the Emperor Charles the Fifth, and conſe- 
quently muſt obſerve, and could not be ignorant of ſuch like Caſualties in 


| ſuch great Bodies of Men. He tells us, That the certain Sign of a Man's 


being drowned, is an Appearance of Froth about his Noftrils and Mouth. 
Now, my Lord, I think that every one of the King's Evidences obſerved 
it in the preſent Caſe, and a Woman ſwore, that ſhe ſaw her purge at the 
Noſe ; which could not be, as he declares, if the Perſon had been ſtrangled, 
or otherwiſe killed before. 

As to the Quantity of Water requiſite to drown a Perſon, I believe 
that three Ounces, or leſs, is enough ; to wit, as much as will fill the 
Windpipe, and fo way breathing of the Perſon drowning. I am not 
now to deſcant upon Matter of F a0, whether ſhe drowned herſelf; but 
my firm Opinion is, that ſhe was drowned ; for tho” ſometimes, not al- 
ways, there is Water found in the Bodies of ſuch Perſons ; yet where- 
ever it be, beſides the Lungs, it is ſuperfluous as to this End, and acci- 
dental upon violent Strugglings. 

Mr. Cowper. I deſire Mr. 3 may be aſked what Obſervations he 
hath made concerning this Matter. 

Mr. Harriet. My Lord, when I was a Surgeon in the Fleet, I made it 


] always oy 4 Obſervation, when we threw Men over-board that were killed, 
ft 


ſome of them ſwam, and ſome ſunk ; and-I remember particularly, when 
the Sandwich was burnt, we ſaw abundance leap off from on board, and 
they ſi ak directly, but in a little time I obſerved ſome ſwim again. 

Mr. Bar. Hos. When a dead Body is thrown over- board, does it 
ſink or ſwim ? 

Mr. Harriet. I always obſerved that it did fink : When we were in the 
Channel, and in Time of Peace, we never threw any over-board but we 
put ſome Weight to them ; but it was not to make them fink, but for De- 
cency ſake, that they might not be driven to Shore when they began to float. 

Mr. Cor per. I deſire that Mr. Bartlet may be aſked to the ſame Purpoſe. 

Mr. Bartlet. J have been in ſeveral of the King's Ships of War that 
have been diſabled and forced to lie by, in ſeveral Engagements between 
the French and Engliſh, and I never ſaw any Bodies float, either of the 
Men that were killed in our Ship, or in the Ships that have been near us; 
I have not ſeen a Body upon the Surface of the Water. 

Mr. Bar. Hatſell. Another Witneſs ſaid, That after an Engagement he 
* them Og 3 

r. Bartlet. I can't tell what he ſaw, my Lord; but 
ready to make Oath of. he wine | 

Mr. Cowper. Dr. Camlin, will you pleaſe to give my Lord and the Jury 
an Account whether you were employ'd by the Coroner's Inqueſt to view 
the Body of Mrs. Stout after ſhe was drowned, and the Marks upon it, 
and tell my Lord your Opinion of it ? | 
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Gambit as ſent. fot by the Coroner and the Jury that ſat 
Mr. C Body Ln — the Coroner being then A5 Mo- | 
wo ouſe, and the Coroner. deſired Mr. Dimſdal: and me to go and take 
ther 8 7 4 Marks upon her Neck, and upon her Breaſt: We view'd all 
DRC and . perceiv'd a Mark under her left Ear; welook'd to ſee if there 
oo Contuſion, and we perceiv'd a Settlement of Blood upon her 
Breaſt * another upon her Arm; and when we came back, Mr. Dim 

lol made a Report, | ftood by him at that time; That it was only a 
| nt. £5 fr 
n „Mr. Camlin, was the Spot above or below the 
Collar- bone Mr. Camlin. Below the Collar- bone. 

Mr. 9 . 
1 Canby. I underſtood that he was of Opinion, that it was only a com- 
mon Stagnation of Blood, that happens in the Caſe of drowned People. 

Mr. Bar. Hatſell. Did he {ay fo to the Jury . 
Mr. Camlin, Mr. Dimſdale ſpake for us both, and I underſtood him, - 
ihat it was a Stagnation that did commonly happen to drowned People; 
and that was my Opinion of it too. | 
' Mr. Cetuper. An that you agreed to be your Report ? 

A in. es. KY 

I. 2 Pray, Mr. Camlin; was you preſent when the Child that | 
was drowned in the ſame Place was taken up? 

Mr. Camlin. Yes; it was taken up ſome time after, near the ſame 
Place, as I was told, and there was more and greater Sigus of the Stagna- 
tion of Blood on the Body of this Child, than on the Body of Mrs, 
Stout; the Child's Face was black and diſcolour'd. 

Mt. Bar. Hatſell. How old was the Child? _ | 

Mr. Camlin. Between Ten and Eleven, as near as I could gueſs. 

Mr. Bar. Hatſell. Had Mrs. Stout any Signs of being ſtrangled when 
you ſaw her firſt? | as: 

Mr. Camlin. Nothing at all, that I could diſcern. i 

Mr. Cowper: My Lord, I will give you no more Trouble upon this 
Head; 1 ſhall go now to the next Thing I opened, and ſhall prove ſub- 
ſantially, that this Gentlewoman is not only more to be ſuſpected to have 
murder d herſelf, than to be murder'd by any Body ; but *tis almoſt a Cer- 
tainty that ſhe was the Cauſe of her own Death. Mr. Firmin I would be- 
gin withal, if he be here. 

But be not preſently appearing) | 

Mr. Cowper. Then, my Lord, if you pleaſe, I will deſire Mr. Bowd 
in the mean time to give your Lordſhip an Account of what he knows of 
the Melancholy of this Gentlewoman. 

Mr. Bowd.  *T was much about this Time Twelve-month I had ſome 
Buſineſs in London, and ſhe ſent to me, to know when I ſhould go to 
London; and I waited upon her before I went, and ſhe deſired me to do 
ſome Buſineſs for her; and when I return'd, I n her with what 
1 had done; and ſitting together in the Hall, I aſked her, What's the Mat- 
fer with you ? Said I, There's ſomething more than ordinary ; you ſeem 
to be 9 Saith ſhe, You are come from Londen, and you have 
heard ſomething or other : Said I, I believe you are in Love. In Love! 
ſaid ſhe. Yes, faid I, Cupid, that little Boy, hath ſtruck you home: She 
took me by the Hand; Truly, ſaid ſhe, I muſt confeſs it ; but I did think 
1 ſhould never be guilty of ſuch a Folly: and I anſwered again, I admire 
that ſhould make you uneaſy ; if the Perſon be not of that Fortune as you 
are, you may, if you love him, make him happ „and yourſelf eaſy. That 
can't be, ſaith ſhe; theWorld ſhall not ſay I change my Religion for a Huſ- 
band. And ſome time after I had been in London, having bought ſome In- 
dia Goods, ſhe came to my Shop and bought ſome of me for a Gown, and 
afterwards ſhe came to pay me for it ; and I aſked her, How do you like 
it? Have you made it up? No, ſaid ſhe, and I belicve I ſhall never live 
to wear it. 

Mr. Cowper. Pray how ___ it ſince ? 

Mr. Bawd. It was about February or January before her Death. I aſk'd 
her, why ſhe did not come to my Houſe oftner ? She (aid, She had left off 
all Company, and apply'd herſelf to Reading ; and Company was indif- 
terent to her. 

Mr. Cewper. Mr. Firmin, will you pleaſe to inform my Lord and the 
Jury what you know of Mrs. Sarab Stout's being melancholy ? 

Mr. Firmin. I did obſerve about three quarters of a Year ago, that ſhe 
was melancholy ; I can't ſay that ſhe acknowledg'd herſelf to be ſo, but 
L have charg'd her with it. 

Mr. Cewper. Did you believe ſhe was melancholy when you charg'd 
her with it !—— — Mr. Firmin. Yes, I did. 

Mr. Cowper. Mrs. Bendy, if you pleaſe to inform the Court what you 
know of this Gentlewoman's being melancholy. 

Mrs. Bendy. Sir, I can ſay ſhe always acknowledg'd herſelf extremely 
melancholy ; and when I have aſk'd her how ſhe did, ſhe has ſaid, ay, 
well in Health, but ſo much troubled with Melancholy ſhe could not tell 
what to do with herſelf. 

Mr. Cowper. Did ſhe tell you any Thing particularly? 

Mrs. Bendy. It diſorder'd her ſo, ſhe ſaid, that ſhe had rather have 
choſen Sickneſs than ſo much Diſorder in her Mind. 

Mr. Cowper. Have you any Thing more to recollect ? 

Mrs. Bendy. Nothing but what I heard from Mrs. Cowper. 

Mr. Bar. Hatſel!. How old was this Gentlewoman ? 

Mrs. Bendy, About Six-and-twenty. 

Mr. Cowper. Call Mrs. Fane Low, Martha Grub and Mrs. Cowper. Mrs. 
Lau, pray do you inform my Lord and the Jury what you know concerning 
the Melancholy of Mrs. Sarah Stout, and when you firſt obſerv'd it. 

Mrs. Low. T'was a Week before Jhitſuntide was T welve-month. 

Mr. Ceuper. What did ſhe ſay then? | 

Mrs. Lew. She often complain'd to me, that ſhe was very melancholy and 
uneaſy; one Time particularly, as we were walking together in the Fields, I 
alk'd her the Occaſion of it; and ſhe told me, That was a Secret; but ſhe 
ſaid, ſhe led a very melancholy Life : Said I, I am apt to believe you are 


Je the durdet of ln Surah, Stout. 


What did Mr. Fobn Dimſdale ſay then concerning this | | 


in Love; ſhe did not diſown it, and with a little more ſpeaking ſhe own'd * 
ſhe was. I aſk'd her who the Perſon was; ſhe ſaid, That ſhould be a Se- | 


command any Body : She ſhook her Head and ſaid, No: Perhaps, ſaid 


cret, but it would end her Days: Said I, A Woman of your Fortune my | 
9 
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he m not be a Qua ter, and you may be afraid of diſobliging your Mo- 
ther j Gut if you tell your Mother that your Life depends upon it, your 
Mother (rather than loſe her only Child) will conlent to it: She aid, 
o; *twas a Perſon ſhe could not marry ; and Nook her Head, and look'd 
very, rere | 
r. Ci r: When was tliis ? | | 
Mrs. Lew. This was the Week before Ir itſuntide; and in Nyitſun- weck 


ſhe ſaw me often; and ſaid, She would take her full (wing of Melancholy 


when her Mother was away; and ſhe uſed to lie a-Bed that Week. 

Mr. Coawper. Have you obſerv'd any Melancholy in her fince ? 

Mrs. Low. Yes, at ſeveral times. | 

Mr. Cewper. Do you remember any thing of an intermitting Fever? 

Mrs. Low. Yes; ſhe told me her Melancholy had occafion'd an in- 
termitting Fever; and I mention'd Dr. Ealis to her, and ſhe ſaid her 
Diſtemper lay in her Mind, and not in her Body, and ſhe would take 
nothing, and the ſooner it did kill her the better, | 

Mr. Cowper. Did ſhe ſay any thing of her Diſpoſition to Reading? 
Mrs. Low. She ſaid, nothing delighted her now, neither Reading nor 
8 2 . | 3 g | 

r. Covper. My Lord, Sarah Malter, when I afl:'d her if ſhe did 

not obſerve the Melancholy of her Miſtreſs, and whether ſhe had not ſaid 
that her Miſtreſs had been melancholy ? deny'd that ſhe had ſaid ſo: Pray 


| have you heard her ſay any thing to that Purpoſe ? 


Mrs. Low. I have often aſk'd her how her Miſtreſs did, and ſhe would 
anſwer, Very much indifpoſed, but not otherwiſe. | 

Mr. Cowper. Mrs. Cowper, what do you know of Mrs. Stents Melancholy? 
Mr. Cæuper. My Lord, this is my Brother's Wife. 

Mrs. Gewper. About Spring was nch ſhe came up to London. 
and I believe it was not leſs than once or twice a Week I ſaw her; and I 
never had an Opportunity to be an Hour alone with her at any time, but 
I perceiv'd ſomething of her Melancholy; I have aſk'd her the Reaſon 
of it ſeveral times, and ſometimes ſhe ſeem'd to diſlike her Profeſſion, be- 
ing a ter; and ſometimes ſhe would ſay, that ſhe was uncaſy at ſome- 
_ at lay upon her Spirits, which ſhe mould never out- live; and that 
ſhe ſhould never be well while ſhe was in this World. Sometimes I have 
endeavour'd to perſwade her out of it ſeriouſly, and ſometimes by Raillery, 
and have ſaid, Are you ſure you ſhall be better in another World ? And 
particularly I remember I have ſaid to her; I believe you have Mr. Marſhall 
in your Head; either have him, or do not trouble yourſelf about him; 
make yourſelf eaſy either one way or another; and ſhe hath ſaid No, in an 
indifferent way, I cannot make myſelf eaſy: Then I have ſaid, Marry 
him; No, faith ſhe, I can't. Sometimes with Company ſhe would be di- 
verted, and had frequently a way of throwing her Hands, and ſhew'd great 
Diſturbance and Uneaſineſs. his time Twelvemonth, at the Summer 
Aſſizes, I was here fix Days, and I ſaw her every Day; and one time, among 
other Diſcourſe, ſhe told me ſhe had receiv'd great Diſturbance from one 
Theophilus, a Waterman and a Quaker, who coming down to old Mrs. Stout, 
that was then lame, ſhe had gather'd about 20 or 30 People together to hear 
him preach ; and ſhe ſaid he directed his Diſcourſe to her, and exaſ- 


| perated her at that rate, that ſhe had thoughts of ſeeing nobody 


again, and ſaid, ſhe took it heinouſly ill to be fo us'd; and par- 
ticularly, that he told her' that her Mother's falling outwardly in 
the Fleſh ſhould be a Warning that ſhe did not fall inwardly ; and 
ſuch Canting Stuff, as ſhe call it; and ſhe ſaid, that Theophilus had ſo 
uſed her, that the was aſham'd to ſhew her Head. Another time, the 
ſame Week, the had a Fever, and the ſaid, ſhe was in great hopes it would 
end her Days; and that ſhe neglected herſelf in doing thoſe Things that 
were neceſſary for her Health, in hopes it would carry her off, and often 
wiſh'd herſelf dead. Another time, which I think was the laſt time I Cw 
her, twas at my Siſter's Lodgings, and I ſent for her to drink a Diſh of 
Tea with us, and ſhe came in a great Toſs and Melancholy: Said I, What 
is the Matter you are always in this Humour? Saith ſhe, I can't help it, I 
ſhall never be otherwiſe, Saith my Siſter, For God-ſake keep ſuch Thoughts 
out of your Head as you have had, don't talk any more of throwing yourſelf 
out of Window: Saith ſhe, I may thank God that ever I ſaw your Face, 
otherwiſe I had done it, but I can't promiſe I ſhall not do ir. 

Mr. Bar. Hatfell. What is your i Madam ? 

Mr. Gowper. *T is my Brother's Wife, my Lord. I defire Mrs. T ler 
may give an Account of what ſhe knows as to her being melancholy. 

= Toller. My Lord, ſhe was once to ſee me, and ſhe look'd very me- 
lancholy, and I ask'd her what was the Matter? and ſhe ſaid, Something 
had vex'd her that Day; and I ask'd her the Cauſe of it ; and ſhe ſtopp'd a 
little while, and then ſaid, She would drown herſelf out of the Way. 

Mr. Bar. Hat/e//. How long ago was this? 

Mrs. Toller. About three quarters of a Year ago. 

Fobn Stout. I deſire to know whether ſhe has always ſaid ſo, or not 
told another Story. 

Mrs. Toller. I told you no Story; it may be I did not ſay ſo much to you, 
but I ſaid ſhe talk d ſomething of drowning. I have been with her when 
Mr. Coopers Converſation and Name has been mention'd, and ſhe {aid ſhe 
kept but little Company; that fometimes ſhe went to Mrs. Low's, and 
that ſhe kept none but civil modeſt Company, and that Mr. Cowper was a 
civil modeſt Gentleman, and that ſhe had nothing to ſay againſt him. 

Mr. Cowper. This is Mrs. Eliz. Toller, my Lord. 

Mrs, Eliz. Tiller. My Lord, the came to ſce me ſome time after Chi- 
mas, and ſeem'd not ſo cheerful as ſhe us'd to be; ſaid I, What is the 
matter? Why are you not ſo merry as you us'd to be? Why do you not 
come often to ſee m: ? -Saith ſhe, I don't think to go abroad ſo much as I 
us'd to do, and ſaid, It would be as much a Rarity to fee her po abroad, 
as to ſee the Sun ſhine by Night. 

Mr. Cowper. Mrs. Grub, what do you know concerning Mrs. 8's 
pulling out a Letter at her Brother, Mr. Fohn Stout's? Give an Account 
of it, and what ſhe ſaid upon that Occaſion. 

Mrs. Grub. I have a Daughter that lives at CHernſiy, and ſhe ſent me 
a Letter, and I pray'd Mrs. Sarah Stout to read the Letter; and while ſhe 
was reading it I cry'd ; faith ſhe, Why do you cry ? Said I, Becauſe my 
Child is ſo far off. Said ſhe, If I live till Winter is over, I will go over 
Sea as far as I can for the Land. 


Mr. Bar. Hatſell. What was the Occaſion of her ſaying ſo ? 
Mrs. 
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Mrs. Grub. I was waſhing my Maſter's Study, Mrs. Sarah Stout came 
in, and I had a Letter from my Daughter at Guernſey, and I pray'd Mrs. Sa- 
rab Stout to read it, and ſhe read my Letter, and I cry'd, and the aſk'd — 
why I cry'd? Said I, becauſe my Child is ſo far off: Saith ſhe, If 
live to Winter, or till Winter is over, I will go over Sea as far as I can for 
the Land. 2 5 . 

Mr. Cowper. Now, my Lord, to bring this Matter of Melancholy tothe 
Point of Time, I will call one Witneſs more, who will ſpeak of a remark- 


able Inſtance that happen'd on Saturday before the Monday when ſhe did 


deſtro N + vg? by , 8 J M 
Call Mr. 7s aylor. Pray, will you inform the Court and Jury o 

what you bel on Saturday . the Monday on which Mrs. Stout de- 

ſtroy'd herſelf. | | | 

Taylor. J happen'd to go in at Mr. Firmin's Shop, and there ſhe ſat 
the Saturday before this Accident happen'd, the former Aſſizes, and I was 
ſaying to her, Madam, I think you look ny diſcontented ; I never 
ſaw you dreſs d ſo in my Life: Saith ſhe, The Dreſs will ſerve me as long 
as I ſhall have occaſion for a Dreſs, | 

Mr. Cowper. In what Poſture did ſhe appear in the Shop ? 

7 Taylor. She appear'd to be very melancholy. x 

r. Cowper. What Part of her Dreſs did you find fault with? 

1 Taylor. It was her Head cloaths. 

r. Cowper. What was the Matter with them? 

J. Taylor. I thought her Head was dawb'd with ſome 
or Charcoal. 

Mr. Cowper. What Anſwer did ſhe make ? 

7 Taylor. She ſaid, they would ſerve her Time. 

r. 8 As to this Piece of Evidence, if your Lordſhip pleaſes, I 
deſire it may be particularly taken notice of; twas her Head- dreſs that ſhe 
ſaid would ſerve her Time. 

Pray, Mr. Taylor, was you at Mr. Barefot's when 
Monday Morning? 

J. Taylor. Ves; I went up Stairs with you into your Chamber. 

Mr. Cowper. Pray, what did I fay to Mr. Barefoot ? 

J. Taylor. You aſk'd him if they had received a Letter from your Bro- 
ther, and he ſaid, No, not that he knew of, but he would call his Wife; 
and he did call his Wife, and aſk'd her if ſhe had receiv'd a Letter, and 
ſhe ſaid, No; then faid you, I will take up this Lodging for mine; and ac- 
cordingly you went up Stairs, and I went with you, and ſtaid there about 
four times as long as I have bcen here. | 

Mr.C:wp. Are you very ſure that I ſaid, [would take up myLodgings there? 

1 Taylor. Ves, I am very ſure of it. 

Ir. Baron Hatſell. What Time of the Day was it ? 

J. Taylor. It was the fore Part of the Day: while I was there, my Lord, 
Mrs. Sarah Stout's Maid came to invite Mr. Cowper to her Houſe to Dinner, 

Mr. Cowp. Did you know any Thing of my ſending to the Coftee-houſe ? 

J. Taylor. You ſent to the Coffee-houſe for your Things. 

Mr. Baron Hatſell. Did Mr. C:wper uſe to lie at Mrs. Barefoot's ? 

J. Taylor. His Brother did, but 1 do not know whether this Gentleman 
did, but at that Time he took up that Place for his Lodging; and ſaid, 
it was all one, my Brother muſt pay for't, and therefore J will take it up 


for myiclf. 
Mr. Cowper. Call Mrs. Barefoot and her Maid. 


kind of Greaſe 


I came there on 


[ But they net preſently appearing] 


Mr. Cowper. My Lord, in the mean time I will goon to the other Part 
of my Evidence, in opening of which I ſhall be _w= ſhort. 

My Lord, my Wite lodging at Hertford, occaſioned me frequently to 
come down. Mrs. Stout became well acqainted with her: When Buſinefſ; 
was over in the long Vacation, I reſided pretty much at Hertford, and Mr. 
Marſhall came down to pay me a Vilit, and this introduced his Know- 
ledve of Mrs. Stout. When ſhe was firſt acquainted with him ſhe re- 
ceiv'd him with a great deal of Civility and Kindneſs, which induced | 
him to make his Addreſſes to her, as he did, by way of Courtſhip. It hap- 
pen'd one Evening that ſhe and one Mrs Crook, Mr. Marſball and myſelf, 
were walking together, and Mr. Marſhall and Mrs. Crook going ſome little 
Wav before us, ſhe took this Opportunity to ſpeak to me in ſuch Terms, 
1 mutt confeſs, as ſurpriz'd me. Says ſhe, Mr. Cowper, I did not think you 
had been fo dull. I was inquiſitive to know in what my Dulneſs did con- 
fiſt. Why, ſays ine, do you imagine I intend to marry Mr. Marſhall? I 
ſaid, I thought ſhe did, and that if ſhe did not, ſhe was much to blame in 
what ſhe had done : No, ſays ſhe, I thought it might ſerve to divert the 
Cenſure of the World, and tavour our Acquaintance. My Lord, I have 
ſome original Letters under her own Hand which will make this fully ma- 
nifeſt : | wil} produce the Letters after I have call'd Mr. Marſball. Mr. 
Marſball. ; ; . . 

Mr. Merſball. If your Loreſhips pleaſes, it was in the long Vacation I 
came down to ſpend a little of my leiſure Time at Hertford ; the Reaſon 
of my going thithor was, becauſe Mr. Cowper was there at that Time. The 
tirſt Night when I came down I found Mrs. Sarah Stout viſiting at Mr. Coto- 

er's Lodgings, and there U firſt came acquainted with her ; and ſhe after- 
wards gave me frequent Opportunities ot improving that Acquaintance : 
And by the Manner of my Reception by her, I had no Reaſon to ſuſpect the 
Uſe it ſeems | was defign'd for. When I came to Town, my Lord, I was 
nerally told of my courting Mrs. $:2ut, which I confets was not then in 
my Head ; but it being repretented to me as a Thing eaſy to be got over, 
and bclieving the Report of the World as to her Fortune, I did aiterwards 
make my Application to her; but upon very little Trial of that fort, 1 re- 
ceiv'd a very fair Denial, and there ended my Suit; Mr. Cowper having 
been ſo friendly to me, as togive me notice of ſome Things, that convinc'd 
me 1 ought to be thankful ! had no more to do with her. 

Mr. Baron Hatſell. When did the caſt you off ? 

Mr. Aarſbel/. i can't be paſitive as to the Time, my Lord, but it was 
in Anfwer to the only ſerious Letter | ever writ to her; as I remember, I 
was not over-importunate in this Affair, for 1 never was a very violent Lover. 

Vr. Baron H.at///. Well, but tell the Time as near as you can. 

Nr. u all. l believe *rwas a ſecoen t or third time I came down to | 
Hertfor, nich is about a Year and half tince j and, during the Whole of 
my Acguantance with her, I never till then found her averſe to any Pro- 


— — 
— 


. 1 4d B 11 ? = 0 
polal of mine z but ſhe then telling me, her Reloſolution was not to com Jane Ellen, 


| 166. The Trial of Spencer Cowper, 22 &c. 


FLO what I deſir'd, I took her 


did produce it to my Brother and him; they both knew of it, and both res 


1 Walt. (424) 


Obſervation, b Mr. cs re de b7 my 
own ervation,- but more .*Co ” Frie ip, been 
well able to at her Meaning” 72 hy * 
Mr. Coop. Becauſe what you ſay may ſtand conſirm'd beyond Contradic. 
tion, I deſire you to ſay whether you have any Letrers from her to yourſelf} 
Mr. Marfball, Yes, I have a — in my Hand which ſhe ſent me, upon 
occaſion of ſome Songs I ſent her when I came to Town; which the had be. 
fore deſired of me; and this is a Letter in Anſwer to mine; tis her Hand. 
writing, and directed to me. | to) Wn 

Mr. Baron Hatſell. How do you know tis her Hand-writing'? 

Mr. Marſhall. I have ſeen her write, and ſeen eee d Nerat Let. 
ters from her. a * ID "On 

Mr. Cowper. Pray, ſhew it Mr. Heals. 

Mr. Beale. I believe it to be her Hand; 


a Receipt of hers. | 
Clerk of Arr. Tis directed to Mr. Thomas Marſhall at Lyons-Tnn, ang 
: Sept. 26, 1697. 


dated Sept. 26, 1697. | 
STR | | 
: URS came very ſafe; but I wiſh you had cxplain'd your Meaning 


little more about che Accident you ſpeak of; for I have been pus- 
2 ling my Brains ever ſince; and without I ſhall ſet my ielf to conjuring, ; 
cannot imagine what it ſhould be, for I know of nothing that happen' 
after you went away, nor no Diſcourſe about you, on] wy we were to 
gether, the Company would ſometimes drink your Health, or wiſh you 
had been there, or the like; ſo that I fancy it muſt be ſomething Mr. 
has invented for Diverſion ; tho' I muſt confeſs we have a for: of People 
here, that are inſpir'd with the Gift of Foreknowledge, who will tell ons 
as much for nothing as any Aſtrologer will have a good Piece of Mo 

for. But to leave jeſting, I cannot tell when I ſhall come to London, un- 
leſs it be for a Night and away, about ſome Bufineſs with my Brother, 
that I muſt be obliged to attend his Motions ; but when I do, I ſhall te- 
member my Promiſe, altho* I do not ſuppoſe you are any more in ear. 
* neft than myſelf in this Matter. I give you Thanks for your Songs and 
* your good Wiſhes, and reſt | Your Loving Duck. 

Mr. Cowper. Have you any more Letters? W 

Mr. Mar hall. Ves, I have another Letter here; but before 'tis read, [ 
think "twill be proper to give the Court an Account of the Occaſion of its 
being writ. 1 waited on Mrs. Stout one Evening at her Lodgings'in 
Houndſditch, and at our parting ſhe'appointed to meet me the next Day; 
and to excuſe her not coming according to that Appointment, the ſent te 
this Letter. | * WIPE, 

Cler. of Arr. Tis directed to Mr. Thomas Marſhall ; tis without Date, 

Mr. Marſhall, n 
5 I MET unexpected with one that came from H.--d laſt Night, who 
, detain'd' me ſo long with relating the moſt notorious Inventions 
aid Lyes that are now extant amongſt thoſe People, that I could not pol- 
ſibly come till *rwas late; and this Day was appointed for Buſineſs, that 
© | am uncertain when it will be finiſhed ; fo that I believe I cannot fee 
© you whilſt I am in Town. | have.no more at preſent, but that I am 
© Your obliged Friend.” 

Mr. Copper. Now, my Lord, if your Lordthip pleaſe, I proceed to 
ſhew you, that I went not ſo much voluntarily as prefs'd by her to come to 
this Houſe, and for that I will produce one Letter from her to myſelf; 
and, my Lord, I muſt a little inform you of the Nature of this Letter. 
it is on the Outſide directed to Mrs. Jane Ellen, to be left for her at Mr. 
Hargrave's Coffee-houſe. For her to direct for me at a Coffee-houſe, might 
make the Servents wonder, and the Poſt-man might ſuſpect, and for tnat 
Reaſon ſhe directed it in that Manner. There was Mr. Marſball by when 
I received it, and I can prove the Hand by Mr. Beale. 

Mr. Marſhat!. My Lord, I verily believe I was by, and that Mr. Cowper 
ſhew'd me this Letter immediately on receipt of it, as he had done ſeveral 


others from the ſame Hand. 
Cl. of Arr. This is directed for Mrs. Jane Ellen. Tis dated March 


the 5th, without any Year, 
3 3 March the 5th. 
6 I AM glad you have not quite forgot that there is ſuch a Perſon as I in 
c being; but am willing to ſhut wy Eyes, and not fee any Thing that 
© JookslikeUnkindneſs in you, and rather content myſelf with what Excuſes 
6 uu are pleaſed to make, than be inquiſitive into what 1 muſt not know. 
ſhould very readily comply with your Propoſition of changing the Sea- 
ſon, if it were in my Power to do it, but you know that lies altogether in 
your own Breaft : 1 am ſure the Winter has been too unplcaſant for me 
to defire the Continuance of it; and I wiſh you were to endare the Sharp- 
neſs of it but for one Hour, as I have done ſor many long Nights and 
Days; and then I believe it would move that rocky Heart of yours, that 
can be ſo thoughtleſs of me as you ate: But if it were defign'd for that 
End, to make the Summer the more delightful, I with it may have 
the Effect fo far, as to continue it to be ſo too, that the Weather ma 
never overcaſt again; the which if I could be aſfur'd of, it would recom- 
penſe me for all that I have ever ſuiter'd, and make me as eaſy a Creature 
as I was the firſt Moment I recciv'd Breath. When you come to H 
pray let your Steed guide you, and don't do as you did the laſt time; and 
be ture order your Affairs to be here as {con as you can, which cannot b: 
ſooner than you will be heartily welcome to Your very ſincere Friend. 

For Mrs. Fane Ellen, at Mr. Rorgrave's, near Tem ple-Bar, London. 
Mr. Cowper. Tho! it is directed to Mrs. Jane Ellen, it begins in tit 
Inſide, Sir; and *tis dated the 5th of March, next before the 13th. 

Mr. Baron Hatſell. What AMlarch was it! 

Mr. Marſhall. I kept no Account of the Time, but I am very poſitive, 
by the Contents, that Mr. C:wper ſhewed me this Letter, and 1 read it, 
but by my now Remembrance, it ſhould be longer ſince than March laſt. 

Mr. Couper. It was Marc? lait. That which will ſet Mr. Aurſbal 
Memory to rights is this other Letter, which I reccived at the Rainbow, whe 
he was by, and he read it; and it importuning me to a Matter of this kind, 


1 have ſeen her write, and have 
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| it, and that will refreſh his Memory concerning the Date of the other. 


Mr. Marſball. My Lord, I was in the Cofize-houſe with Mr. Coup? 
when he receiv'd this Letter; and he afterwards ſhew'd it to Mr. WWilka® 
Cowper, at the Covent-Garden Tavern, when | was by. 

Cl. of the Arr. This is dated the gth of March, and directed to Mrs 
at Mr. Hargrave's. «S$SIK 
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«T LY — 2 | s Poſt, which I hope you © quota 3 
1 however, as a Confirmation, I will aſſure you I know of no Ineon- 
© yenienc that can attend your cohabiting with me, unleſs the Grand Jury 
« jo al — find a Bill againſt us; but I won't fly for't, for come 
£ Life come Death, I am reſolved never to deſert you; therefore accord- 
« _ 99 your Appointment I will expect you, and till then I ſhall only tell 
| I am 


„ ane Ellen at Mr. Horprave's, 
8 NS. Londen, 


Yours, &c.“ 


Mr. 2 f your Lordſhip pleaſe, I will further prove this Letter 
1 Ay <7 he I can bear my Brother Witneſs, that when he has 


| fed to make theſe Letters Part of his Defence, he hath expreſſed 
2 A linaneſs, and has ſaid, nothing but the Life of theſe Gentle- 
incline him to it. 

n ot I can lay to this Matter is this: I do remember, that 

hen ſhe was one time in Londen, I think it was about a Year and a halt 
2 I am not poſitive as to the Time, but when ſhe was in London, my 
Brother came in the Morning to my Chamber in the Temple, and after 
ſome Diſcourſe, he told me he had receiv'd a Letter from Mrs. Stout that 
Day, wherein he ſaid, ſhe intended him a Viſit at his Chamber that After- 
—— . he told me at the ſame time, that his Friend Mr. Marſhall had ſome 
Thoughts of her, and therefore for that, as well as other Reaſons, he 
would decline receiving the Viſit intended him; and upon Conſideration, 
this was the Method agreed upon: At that Time I lived with my Father 
in Hatten- Garden; wa, this Gentlewoman having writ'in the ſame Let- 
ter I now ſpeak of, that the deſigned to dine there, and to come from thence 
in the Afternoon ; ſays my Brother, You may caſually, as it were, take 
occaſion to ſay at Dinner, that my Buſineſs obliges me to go to 1 
in the Afternoon, as in good earneſt it did, as he then told me; and from 
that ſhe may take a Hint of my not being at home, and ſo ſave herſelf the 
Diſappointment of coming to my Chamber. I told him I would find an 
Opportunity of doing it if 1 could. At Dinner my Father happen d to 
aſk me, as he often did, when I ſaw my Brother? I took this Hint, 
and faid I had ſeen him at my Chamber in the Morning, and that he was 

ne to Deptford that Afternoon about ſome Law Butineſs, My Lord, 

rs. Stout was then at the Table. I no ſooner ſaid it, but I obſerv'd ſhe 
chang'd Colour preſently, and roſe with her Napkin, and went into the 
Back-yard, and we ſaw her through a Saſh-window fall into a Woman's 
Fit of Swooning; and they gave her the Aſſiſtance that is uſual in ſuch Caſes. 

My Lord, the next Thing I can ſpeak to is this: The Parliament fitting 
late the Friday before the Monday of the laſt Affizes at Hertford, I came late 
from Dinner, I had din'd about Seven a-Clock, as I remember; and having 
occaſion to ſpeak with my Brother, I found him out by Enquiry at the 
Covent- Garden Tavern, and there was Mr. /4ar ſhall of Lion's-Innwith him. 
I had not drunk above a Glaſs or two of Wine, but my Brother began with 
me, and ſaid, I ſeldom trouble you with Affairs of mine, but now I do not 
know well how to avoid it. I have receiv'd an importunate Letter, which I 
will ſhew you; it came from a Lady, whoſe Name believe you will gueſs; 
ſo he pull'd it out of his Pocket and read it fo often, becaule of the Odd- 
neſs of the Expreſſion, that I can ſay, I am ſure this is the very Letter 
he ſhew'd me at the Covent-Garden Tavern the Friday before the laſt Aſſizes; 
faith he, The Occaſion of my ſhewing it, is not to expoſe a Woman's 
Weakneſs, but I would not willingly lie under too many Obligations, 
nor engage too farz nor on the other hand, would ] be at an unneceſſary 
Expence for a Lodging. Upon this Subject there was ſome Diſcourſe, I 
think, forcign to 8 and therefore I would not trouble your 
Lordſhip with a Repetition of it; that which is material is this; I did un- 
dertake to write to Mr. Bareſoot's to diſpoſe of his Lodgings, where I us'd 
to be at the Time of the Ailizes, and my Brother with me. I ſaid I would 
write the next Day, being Saturday; but when I ſhould have writ, it was 
very late, and I was weary, being then tied down to the Buſineſs of Par- 
liament; and partly for that Reaſon, and partly in point of Diſcretion, 
which 1 had upon my ſecond Thoughts, that twould be better for my 
Brother's Buſineſs to be at Mr. Barefoet's, which is near the Court, and in 
the Market-place, I did neglect writing; and tho' | thought of it about 
Eleven o'Clock, yet, as I ſaid, partly for one Reaſon, and partly for the 
other, I did not write that Time. My Lord, my Brother could know 
nothing of this Matter; for 1 did not ſee him from the Friday he ſhew'd 
me the Letter, till he went to the Aſſizes; ſo that he could not know 
before he was at Herford, that | had not writ. My Lord, I ſay as to 
this Letter, Jam ſurc he ſhew'd me the Friday next before the laſt Aſſizes. 

Mr. Baron IIatſell. Let me ſee that Letter. ( Which was ſhewnhis Lordſhip.) 

Mr. C:oper. My Lord, one or two of the Jury ſeem to queſtion whe- 
ther the Letters arc ſufficiently prov'd; for their Satisfaction, I will fur- 
ther prove them. Call Mr. John Beale, [illiam Oaker, and Mrs. Low. 
My 3 Mr. Beale is one of their own Sect. 

[The IVitneſſes prov'd ber Hand.] 
wry. My Lord, we are ſatisfied. ; 

Mr. Baron Hatſell. I believe you may afk her Mother, ſhe will tell you 
whether it be her Daughter's Hand. i 

Mrs. Stent. How ſhould I know ! I know ſhe was no ſuch Perſon, her 
Hand may be counterfeited. ; 

Mr Baron Hatſell. But if it were written in a more ſober Stile, what 
would you fay then ? 5 

Mrs. Stout. I ſhan't ſay it to be her Hand, unleſs I ſaw her write it. 

[Then the Lettcr was fſhewn to Mr. Stout. ] 

Mr. Stout. *T'is like my Siſter's Hand. 

Mr. Baron Jlatſeil. Do you believe it to be her Hand: 

Mr. Staut. No, I don't believe it; becauſe it don't ſuit her Character. 

Mr. Baron Hatſell. But do you think ſhe might not conceal from you 
What were her inward Thoughts ?--Mr. Stout. Not in ſuch a Degree as this. 

Mr. C:wper. Call Mrs. Barefo:t and her Maid. I defire they may be 
ak'd what they know about my taking of Lodgings at their Houle, 

Mr. Baron Hatjell, This is taken for granted. 


Mrs. Barefict. When you came to my Houſe, you aſk'd me, if I had 
receiv'd a Letter from your Brother? Aud I told you, No. 
Mr, Cowper. What did I fay to that ? 
Mrs. Barefoot. Then you aſk'd me, if I expected you? And I told you, 
Yes, by reaſon 1 had heard nothing from you. 
Vol. V. 1 


for the Murder of Mrs. Sarah Stout. 


did not {tay at all by the Way, except juſt to lock upon the Hoſpital, 
Gg 
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Mr. Cowper. Where did I lodge that Night? 
Mts. Barefoot, I had prepar d the Lodging before you came, enpecting 
you or Mr. Gwper-your Brother. | 
Mr. Cowper. And I did come? 

Mrs. Barefoot. Yes, as you us'd to do. 

Mr. Cowper. Did 1 fend for my Things from the Coff-e-houſe ? 

Mrs. Barefoot. Yes, you did; and J carried them up in your Chamber 
as I us'd to do. 

Mr. Baron Hatſell. Where did Mr. Cowper dine that Day? 

Mrs. 4 ey Mrs. Stout ſent her Maid to defire him to come to Din— 
ner at their Houſe z whether he went thither or no, I can't ſay, but he 
went out. : 

Mr. Cowper. What Time did I come into my Lodging that Night ? 

Mrs. Barefoot. It was a little after Eleven. 

Mr. Cowp. You are ſure | came in alittle after Eleven.--Mrs. Baref. Yes. 

Mr. Jones. By what Clock? By the Town Clock ?---Mrs, Paref. Yes. 

Mr. Cowper. Did I go out any more that Night ? 

Mrs. Baref. No. 

Mr. Cowper. Is your Maid there ?---Mrs, Barefbet. Yes, 

Mr. Baron Hatſell. What is your Name? 

Mrs. Hanwell. Mary Honwelt 

Mr. Cowper. Pray, what Time was it I came to my Lodging ? 

Mrs. Hanwell. You came in alittle after Eleven a-Clock. 

Mr. Cowper. Are you very poſitive in that? 

Mrs. Hanwell. Yes, I am very poſitive. 

Mr. Gowper. What was done before I went to Bed? 

Mrs. Hanwell. My Lord, I went up, and made a Fire, and then I came 
down again, and then I went up and warm'd Mr. Cowper's Bed, and then 
he defir'd another Blanket, and I came down for it ; and all this took up 
a conſiderable Time: and Mr. Cowper was in Bed before Twelve a-Clock. 

Mr. Cowper, Did 1 go out again that Night? 

Mrs. Hanwell. No, you went out no more. 

Mr. Cowper. Now, if your Lordſhip pleaſes, I would explain that Part 
of Sarah I/alker the Maid's Evidence, where ſhe ſays her Mliſtreſs order'd 
her to warm the Bed, and I never contradicted it. Your Lordſhip obſerves 
the Words in the laſt of the two Letters, No Inconver:icnce can attend your 
cohabiting with me; and afterwards, I won't Fly for it : For come Life, come 
Death, I am re ſolv d, and ſo on- I had rather leave it to be obſerved, 
than make the Obſervation myſelf, what might be the Diſpute between 
us at the Time the Maid ſpeaks of, I think it was not neceſſary ſhe 
ſhould be preſent at the Debate; and therefore I might not interrupt her 
Miſtreſs in the Orders ſhe gave; but as ſoon as the Maid was gone, [ 
made uſe of theſe Objections ; and I told Mrs. Stout, by what Accident I 
was obliged to take up my Lodging at Mr. 4 . and that the Family 
was fitting up for me: That my ſtaying at her Houſe under theſe Circum- 
ſtances, would in Probability provoke the Cenſure of the Town and 
Country; and that therefore I could not ſtay, whatever my Inclination 
otherwiſe might be; but, my Lord, my Reaſons not prevailing, I was 
forced to decide the Controverſy by going to my Lodging; ſo that the 
Maid may ſwear true, when ſhe ſays I did not contradict her Orders. 

Mr. Baron Hatſell. I believe you have done now, Mr. Cotuper? 

Mr. Cowper, No, my Lord, I have more Evidence to give. Call 
Elizabeth Spurr. 


If your Lordſhip pleaſes to obſerve, I have already proved by two Wit- 


neſles, that I was actually at Mr. Bareſoot's a little after Eleven; ſo that if 


was to reſt upon this Proof, here is not the leaſt Article of "Time, in 
which it can be ſuppoſed I was employ'd in this Matter : But, ſays Sarah 
Walker, the Maid, to obviate (1 preſume) this Evidence of mine, our 
Houſe-Clock went faſter than the "I'own-Clock. Now, to anſwer this too, 
1 ſhall further prove to your Lordſhip, that before I came to my Lodging, 
I] was at the Glove and Dolphin Inn, where I had a little Account of about 
_ ſeven Shillings, as I remember, for Horſ :-keeping, and which I then 
paid, 

Mr. Cowper. Do you remember my coming to your Houſe, and at 
what Time? 

E. Spurr. The Clock ſtruck Eleven, juſt as you came into the Door. 

Mr. Cowper. How long did I ſtay at the Glove ? 

E. Spurr. About a Quarter of an Hour. 

Mr.Cowper. How far is it ſrom the Glove and Dolphin to Mrs. Stout's Houſ: ? 

E. Spurr. About a Quarter of a Mile, or not quite ſo tar. 

Mr. Cowper. Call Mary Kingitt, and George Man, (who not then appear- 
ing) in the mean time, I would obſerve to your Lordthip, that to go from 
Mrs. Staut's Houſe to the Place where ſhe was drown'd, and to return from 
thence to the Glove and Dolphin, will take up at leaft half an Hour, as 1 
ſhall prove, and then the Matter will ſtand thus: Says Sarah Walter, You 
went about a Quarter after Eleven; but our Clock went half an Hour too 
faſt : Then according to her Account, I went three Quarters after Jen 
by the Town-Clock; and if it requires (as I ſay, I ſhall prove it does) half 
an Hour to po to the Place where ſhe was drown'd, and to return from 
thence to the Glove Inn, that would make it a Quarter paſt Eleven when 
came to the Inn by the Town Clock, which it was not; and if I ſtaid 
there a Quarter of an Hour (which is proved I did nct), it mult be half an 
Hour after Eleven when I came to my Lodging by the fame Clock, which 
it was not; ſo that I think this Matter as to the Time is very clear. My 
Lord, to prove the Time it requires to go from Mrs. $t:t's to the Place 
where ſhe drown'd herſelf, and to return to the Glove, I defire Sir William 
Aſburſi may be called. 

Sir William Aſburſi. My Lord, I can't ſay I walk'd as faſt as I could, 
but I went with a Gentleman J ſee here to ſatisfy myſelf about the Proba- 
bility of this Matter; I walk'd as People uſually do, and I found it took 
up half an Hour and a Minute, when I walk'd with that Gentleman. 

Mr. Baron Halſell. Who was with you, Sir? 

Sr William Aſburſt. Mr. Thompſon was with me the Time I mention. 
I walk'd it before with Sir Thomas Lane. 

Mr. Thompſon. My Lord, indecd it will take a compleat half Hour. 

Mr. Cowper. I deſire Sir Thomas Lane may give you an Account of the 
Diſtance between one Place and the other. 

Sir Thomas Lane. Sir William Aſpurſt and I did welk to the Place men- 
tioned, and we were careful to take notice of the Hie, and it took up 
about three Quarters of an Hour, according to my bſcrvation ; and we 
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Mr. Cowper. Now, my Lord, 
vants'at the Glove, are come : Pra 


ingitt, do you remember my 
coming into the Glove and Dolphin FI mngitt. Les. 
Mr. Cowper. How long did I ſtay there? 5 hl 
Mary Kingitt. About a quarter of an Hour, * N 
Mr. Cowper. What was my Buſineſs there ? | 
Mary Kingitt. You came and enquir'd what you ow'd. 


How came you to take Notice of the Time : 

Mary Kingitt. She heard the Clock go Eleven, but I did not. 

Mr. C Was there any Diſpute about the Account ? a 

Mary Kingitt. You aſk'd the Hoſtler how that came to ſtand in the 
Book concerning the Horſe ; for you told him, You thought you had 
paid ſome Part of it; and he told you, You had not. 

Mr. Cowper. My Lord, with your Lordſhip's Favour, I would aſk 
George Man a Queſtion to the ſame Point. Do you remember my coming 
into the Glove and Dolphin ?----G. Man. Yes. 

Mr. Cowper. How long did I ſtay there? 

G. Man. You ſtaid but a quarter of an Hour, as near zs I can gueſs. 

Mr. Cotoper. I will now call a Witneſs to prove that this Maid, Sarah 
Walker, is not ſo cautious and careful how ſhe ſwears, as I think ſhe ought 
to be. | 

18 (Call Mrs. Mince.) 

Mr. Baron Harſelt. Pray, wherein hath Sarab Malter ſaid any Thing 


that is falſe ? | 
Mr. Cowper. In this; Lag her when ſhe gave Evidence, Whether ſhe 

went out to ſee for her Miſtre s all that Night, and whether her Miſtreſs 

did not uſe to ſtay out a-Nights, and whether ſhe herſelf had not uſed to 

ſay ſo? If your Lordſhip pleaſes to remember, ſhe ſaid No. Pray, Mrs. 

Mince, what have you heard Mrs. Stout's Maid ſay concerning her 

Miſtreſs, particularly as to her ſtaying out all Night? 

Mrs. Mince. She bath ſaid, That her Miſtreſs did not love to keep 
Company with Quatert; and that ſhe paid for her own Board and her 
Maid's; and that, when ſhe entertain'd any Body, 'twas at her own 
Charge. And ſhe hath ſaid, that Mrs. Stout uſed to aſk, Who is with 

ou, Child ? and ſhe would not tell her; and that ſhe did entertain her 
riends in the Summer-houſe now and then with a Bottle of Wine; and 
when her Mother aſk'd Who was there? her Miſtreſs would ſay, Bring it 
in here, I ſuppoſe there is none but Friends : And after the Company was 
gone, ſhe us'd to make her Mother believe that ſhe went to Bed ; but ſhe 
us'd to go out and take the Key with her, and ſometimes ſhe would goout 
at the Window; and ſhe ſaid particularly, One time ſhe went out at the 
Garden Window, when the Garden Door was lock'd, and that ſhe bid 
her not ſit up for her, for ſhe would not come in at any Time. 
t. Baron Hatſcll. Did ever Sarah Malter tell you that Mrs. Stout 
ſtaid out all Night? 

Mrs. Aince. She hath ſaid, She could not tell what Time ſhe came 
in, for ſhe went to Bed. ; EZ 

Mr. Cowper. Now, if your Lordſhip pleaſe, I will prove to you, if it 
may be thaught material, that Garg, at whoſe Houſe theſe Gentlemen 
lodg'd, ſhould ſay, That if I had viſited Mrs. Stout, none of all this had 
been (upon ſo little an Omiſlion it ſeems did this Proſecution depend). To 
which I give this Anſwer, my Lord; I never did once go to viſit her in my 
Life, ſhe knows iv. Now, for a Man officiouſly to make a new Viſit in 
the Time of the Aſſizes, one engag'd in Buſineſs as I was, and eſpecially 
upon ſo melancholy an Occaſion ; I ſay, for me to go officioully to ſee 
a Woman I never had the leaſt Knowledge of, would have been thought 
more ſtrange (and juſtly might have been fo) than the Omiſhon of that 
Ceremony. For my Part, I cannot conceive what Mr. Gurrey could 
mean, this being the Caſe, by ſaying, That if I had viſited Mrs. Stout, 
nothing of this had happen'd. 

Mr. Baron Hatſell. Mr. Cowper, he is not the Proſecutor, I think 'tis 
no matter what he ſaid. 

Mr. Cowper. I takeit, my Lord, with humble Submiſſion, *tis materia], 
as he is a principal Witneſs againſt theſe Gentlemen ; and the rather, for 


that he now pretends, that what he did was out of Conſcience, My Lord, 


I have only one Thing more to ſay, I know not whether *twill be requi- 
ſite for me, or no, to give ſome Account of myſelf. Sir William Aſpurſt, 
if you pleaſe. By 

Sir William Appurſt. My Lord, if I had not had a good Opinion 
of this Gentleman, I had not come on purpoſe to hear this Cauſe, which 
has made ſo great a Noiſe all England over. 

Mr. Baron Hatſell. But what do you ſay as to Mr. Corwper's Reputa- 
tion, for which you are call'd ? 

Sir IVilliam Aſhur/t. 1 always thought Mr. Cowper to be a Gentleman 
of ſingular Humanity and Integrity; he is an Officer in Londen, and as to 
his Management of his Office, I think no Man ever perform'd it better, 
or has a better Reputation in the Place where he lives. 

Sir Thomas Lane. My Lord, I came hither on purpoſe to own this Gen- 
tleman, and indeed he deſerves to be own'd by his Friends, and thoſe 
that know him; his Character is altogether untainted with us, he has 

zain'd a good Reputation in the Buſineſs wherein he is concern'd, he has 
behav'd himſelf in his Office which he holds of the City of London very 
honeſtly and well; I never knew him diſcover any ill Nature in his Tem- 
per; I think he can't be ſuſpected of this or any other Act of Barbarity. 

Mr. Cowper. My Lord, in the next place I would call Mr. Cox, who 
has the Honour to ſerve in Parliament for the Borough of Seuthwark, and 
has been my near Neighbour theſe eight or nine Years. If you pleaſe, Mr. 
Cox, give an Account what Reputation and Character I have in that Place. 

Mr. Cox. My Lord, I live in S2uthwark, where Mr. Cowper lives: 1 
have liv'd by him eight or nine Years; I know him to be a Perſon of In- 
tegrity and Worth, all the Neighbours court his Company. I take him 
to have as much Honour and Honeſty as any Gentleman whatſoever; and, 
of all Men that I know, he would be the laſt Man that I ſhould ſuſpect of 
ſuch a Fact as this is: I believe nothing in the World could move him to 
entertain the leaſt Thought of ſo foul an Act. 

Mr. Cooper, Mr. Thompſor, 1 defire you would be pleas'd to give an 
Account of what you know of me 


Mr. Themp/on. If you pleaſe, my Lord, the firſt Acquaintance I had 


with Mr. Cowper was in our Childhood, I had the Honour to go to - 
mi iter School with him; I did not renew my Acquaintance with him till 
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rous a Fact as this, of which he is accuſed. _ 


do you ſay to it? 


— 
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about ſiue Yeats age; face that Time I have been often with him, aq, 
have ſeveral Times had Occaſion to alk bis Advice in Matters relating t, 
his Profeſſion z- and I think no Man -more-Faithful-in «the Service of hl 
Client than he is, and I am ſure he is very deſerving of the Eſteem of 

Man, and I believe he never entertain'd-a Thought of ſo foul and ban? 


Mr. Aorſen, you have heard the Evidence, what 


Mr. Baron H. 


Mr. Marſor. My Lord, our Buſineſs at Hertford was this : M 
Stephens and I went down, he is Clerk of the Papers of the King F 


-B 
| Mr. Rogers is Steward of the King's-Bench, and it was their Dur. 


wait upon my Lord Chief-Fuſtice, with the Marſhal of the Ring's-Ben 
out of Town; and on Monday Morning we went to my Lord Chief. 


Juſtice's Houſe in Lincoln's- Inn- Fields, as we us'd to do, and there ſet out: 
but I, being an Attorney of the Borough Court, could not with an Cha. 
veniencegofarther with themthan to a Place which I thinkis called. King 
land, and therefore I return'd to my Buſineſs in Seuthwark, where! 4 
tended the Court, as was bee, neceſſary for me to do, and ſer 
forth from thence at paſt Four in Afternoon: By the way, as I e. 
member, about Waltham-Croſ;, I met one Mr. Hanks, a Clergyman of m 
Acquaintance, who had been likewiſe to attend Lord Chief. June? 
to Hertford, and was returning from thence ; with ome Perfuaſion I pre 
vail'd with him to go back again with me to Hertford; tellin 1 
not know the Way ;-and we gallop'd every Step of it, — Night was 
coming on; it was about Eight-a-Clock when we came in. Mr. Hants 
and I found the Marſha], Mr. Stephens, Mr. Rogers, Mr. Ruthin, and 
others of the Marſhal's Acquaintance, at the Coffee-houſe ; and trul 
when I came in, I might, for aught I know, be in a Sweat with ridin pl 
hard as we did, but even then I was not in ſuch a Sweat as the With 
would have it. My Lord, we went from thence to the Gl:ve and Dolphin 
and ſtay d there till about Eleven a-Clock. Mr. Rogers and I had a Dif. 
pute who ſhould lie with Mr. Stephens at the now Witneſs Mr. Gurrey's . 
at laſt *twas agreed between us to go to Gurrey's to ſee what Care 
he could make for us, and to drink a glaſs of Wine at our Lodging ; but 
afterwards it came in Mr. Rutkin's Head that he was to lie with the Mar- 
ſhal, and for that reaſon, he ſaid, he would go back again; and accordins- 
ly he went, and Mr. Hanks with him, after they had ſeen us into 6 
Lodgings, and Mr. Stephens, Mr. Rogers and 1 drank three Bottles of 
Wine together, Mr. Gurrey, our Landlord, was ſent to fetch it; and after- 
wards in jocular Converſation, I believe Mr. Stephens might aſk Mr. Gurr 
if he knew one Mrs. Sarah Stout? And the Reaſon why he aſk'd that 
Queſtion our Witneſs will explain. I believe he might likewiſe aſk, Wha 
ſort of Woman ſhe was ? and poſſibly I might ſay the Words, My Friend 
may bt in with her, tho? I remember not I did ſay any thing like it; but! 
ſay there is a Poſſibility I might, becauſe I had heard ſhe had deny'd Mr 
MarfhaP's Suit, and that might induce me to ſay, My Friend may be in with 
her, for all that I remember. I confeſs Mr. Rogers aſk'd me what Money! 
had got that Day, meaning at the Borough-Court? J anſwer'd, F ifty 
Shillings ; ſaith he, We have been here a ſpending our Money. I think 
yu ought to treat us, or to that purpoſe, As to the Bundle mention'd 

had no ſuch, except a Pair of Sleeves and a Neckcloth, As to the Eri. 
dence which goes to Words ſpoken, the Witneſſes have fruitful In 
and as they have wreſted and improv'd the Inſtances I have bee 
lar in, ſo have they the reſt, or otherwiſe forg 
Heads. 

Mr. Baron Hatſell. Mr. Rogers, what do you ſay to it? 

Mr. Rogers. We came down with the Marſhal of the Xing's-Bench, it 
rain'd every Step of the hath > ſo that my Spatterdaſhes and Shoes were Ba 
to be dry'd; and it raining fo hard, we did not think Mr. AMar/on would 
have come that Day, and therefore we provided but one Bed, tho? otherwiſe 
we ſhould have provided two, and were to give a Crown for our Nioht's 
Lodging. We went from the Coftee-houſe to the Tavern, as Mr. Mar- 
ſon has ſaid, and from the Tavern the next Way to our Lodging, where 
there was ſome merry and open Diſcourſe of this Gentlewoman ; but [ 
_ ſaw her in my Life, nor heard of her Name before ſhe was mention'd 
there. 

Mr. Stephens. We never ſtirr'd from one onother, but went along wi 
the Marſhal of the King's-Bench, to accompany my Lord Chief. fon 
out of Town, as is uſual. 

Mr. Baron Hatſell. | thought it had been as uſual for him 
half the Way with my Lord Chief- Juſtice. 

Mr. Rogers. They generally return back after the 
Way, but ſome of the Head-Officers go throughout. 

Mr. Stephens. *T was the firſt Circuit after the Marſhal came into his 
on — 1 = men the Marſhal went the whole Way. 

r. Baron Hatſell. Did not you talk of her Courting- days bei ? 
Priſoners. 2 Word of it; we abſolutely Sy is OY 
Mr. Stephens. I never ſaw her. 

Mr. Jones. Mr. Marſon, did you ride in Boots ? 

Mr. Zones. How came your Shoes to be wet? 

Mr. Aaron. I had none. 

Call Mr. Heath, Mr. Hunt, and Mr. Foſter. 

7 Mr. 3 = Hunt, * pleaſe to acquaint my Lord and the 
ury with what Diſcourſe we had on Sunday Night before 
the 0¹⁴ Devil Tavern at Temple-Bar ? LAN we A 

Mr. Hunt. On Sunday Night I happen'd to be in Company with Mr. 
Marſon, and three or four more of Clifferd"s-Inn, and there was a Diſcourſe 
of the Marſhal's attending my Lord Chicf- Juſtice out of Town to Hert- 
ford, and Mr. en laid, It may be the Aarſbal may require my wailing 

upon him tos; and the whole Company being known to Mr. Marſhall, and 
there being a Diſcourſe of Mr. Marſpall's courting of Mrs. $::ut "aith 
one of the Company, Ihen 4: go to Hertford, pray enguire after * Mar- 
ſhall's 17:/treſs, and bring us an Account of her. i 

Mr. Jones. Who was in Company ? 

Mr. Hunt, There was Mr. Heath, Mr. Fifter, Mr. Marſon, Mr. 
Stephens, Mr. Bevor, and Mr. Marſhall. : 

Mr. Marſon. Now 'twas this Diſcourſe that gave us an Occaſion to talk 
| of this Woman at Gurrey's Houſe, which we did openly and harmleſly- 
Mr. Forfler, do you remember any Thing of our talking of this Gentle- 
woman on Sunday Night ? 

Mr. Foter. Yes; Fond they were talking, that they ſhould goto Heri. 
ferd the next Day, to wait on the Marſhal, in Compliment to my Lord 


him, did 
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---Mr. Marſen. Yes. 


| Chief-Juſtice, and go as far as Hertſor4; and there being a Report, that Mr. 
ar, 
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cour ted Woman, we K it in a jeſtin 8 Way, Pray, enguire 
42 15 r Miſtreſs, . Maes peer on ; for there was fame 
ers betewemn him and the Company, «oh» ſhould be married firft? And fo, in 
23 ie went about, and Mr. Aarſon or Mr. Stephens ſaid, They 
2244 do their Enderorer, and they would enquire ofer the Lady nd give a: gon 
| as t 
* of f oy ks, my Lord, we will call another to this Purpoſe. 
Mr. Bar. Heel), No, I think you need not, for it ſeems not material, 


(Den Mr. Hanks was call d.) 
Hanks. I came as far as I/altham's- 


* Greſs to wait upon my Lord 
m4 RE, I ſtay'd there till about Four or Five a-Clock, and then 
, ſt out for London; and I met with Mr. Maron, who importun'd me to 
5 o back with bim to Hertford; and accordingly I did fo, and we came in 
al abqut Seven or Eight at Night, and ween uir'd after the Marſhal of the 


„„ Ranch. and where he had ſet up his Horſes, and we found him in 
15 Ser houſe juſt by the Court, — we went and ſet up our Horſes, 
and came again to him ; from thence we went to the Glove and Dolphin 
Tavern; theſe three Gentlemen and the Marſhal, and one Mr: Ruthin 
came afterwards. to us, and we ſtay'd till about Eleven at the Glove 


my ; bin. 

ice _ 2 n. Do you remember how we rid f 

* Mr. Hanks. Les, very hard. ; | 

did Mr. Bar. Hat/el!. What Time did you come into the Tavern ? 

BY Mr. Hank:. Between Seven and Eight, as I remember. 

anks Mr. Bar. Hatfell. And did you Ray there till paſt Eleven? 

and Mr. Hanks. Till about Eleven, little more or leſs; we went away to- 
rul ther in order to drink a Glaſs of Wine with them at their Lodging; but 
8 Oe. Rut lin conſidering that he was to drink a Glaſs of Wine, and he with 
neſs the Marſhal, thought it would diſturb the Marſhal ; So, faith he, I wil! not 
bin, go in; but we ſaw them go into their Lodgings, and return'd to the Bell, 
Dif- where we eat Part of a Fowl, and I was never out of Mr. Marſon's Com- 
J 3 pany all that Time. 

ence Mr. Marſon. When you took your leave of me, don't you remember that 

but the Door was clapp'd to? 

Mar- Mr. Hanks. I can't remember that. | 
ling Mr. Marſon. Mr. Gurrey faith, I never went out after I came home. 
| or Mr. Rutkin, pray, give an Account to my Lord, and the Gentlemen of the 
es of Jury, of what you know of my coming to Hertford : 
ter- Mr. Ruttin. My Lord, I came to wait on the Marſhal of the King's- 
r Bench to Hertford, and when we were come to Hertford we put up our 
| that Horſes at the Bul, and made ourſelves a little clean; we went to Church, 
Vhat and dined at the Bull, and then we walk'd in and about the Court, and di- 
Trend verted ourſelves till about Seven a-Clock; and between Seven and Eight 
but! a-Clock came Mr. Alan and Dr. Hanks to Town, and then we agreed 
| Mr, to go to the Dolphin and Glove to drink a Glaſs of Wine: The Marſhal 
with went to {ce an ancient Gentleman, and we went to the Dolphin and Glove, 
ney | and ſtay'd there till paſt Ten a-Clock, and after the Reckoning was paid 
Fifty we went with them to their Lodging, with a Defign to take a Glaſs of 
think Wine; but then I conſider'd I was to lie with the Marſhal, and for that 
1on'd, Reaſon I reſoly'd not to go in, but came away, and went to the Bull- Inn, 
Evi- and drank Part of Pint of Wine, and afterwards went to the next Door 
tions; to the Bull- Inn, where I lay with the Marſhal, ; 
rticu- Mr. Jones. What Time did the Gentlemen go to their Lodging ? 
r own 


Mr. Ruthin. I am not poſitive as to that, but I believe twas about 
Eleven a-Clock. ; 
Mr. Marſen. If your Lordſhip pleaſes, now I'll call ſome Perſons to give 


ch, it an Account of me. Mr. Cor. 
re fain Mr. Cox. I have known Mr. Marſon a long time, and had alway a good 
would 


Opinion of him; I don't believe 50001. would tempt him to do ſuch a Pact. 


erwile Mr. Marſon. Captain Miſe, I deſire you would pleaſe to ſpeak what you 
lizht's know of me. 

Mar- Mr. C:wper. My Lord, becauſe theſe Gentlemen are Strangers in the 
wen Country, I think, if in taking an Account of any Evidence for myſelf 
but 


there is any Thing occurs to me that they may have a juſt Advantage of, 
I think I ought not to conceal it, for I am as much concern'd to juſtify 
their Innocence as my own. The principal Witneſs againſt them is one 
Gurrey; and I will prove to you, that ſince he appear'd in this Court, and 
gave his Evidence, he went out in a triumphant Manner, and boaſted, 
Thar he, by his Management, had done more againſt theſe Gentlemen 
than all the Proſecutor's Witneſſes could do beſides. To add to that, I 
have another Piece of Evidence that I have been juſt acquainted with : 
My Lord, 'tis the Widow Davis, Gurrey's Wife's Siſter, that I would call. 

Major Lane. My Lord, I have known Mr. Marſon ever ſince he was two 
Years old, and never faw him but a civiliz'd Man in my Life; he was well 
bred up among us, and I never ſaw him given to Debauchery in all my Life. 

Mr. Baron Hatſell. Where do you hve ? 

Major Lane. In Southwark, my Lord. ; 

Mr. Baron Hatſell. Well, what do you ſay, Mrs. Davis? 

Mrs. Davis. I came to the Houle where theſe Gentlemen lodg'd ; I was 
in about half an Hour, and my Siſter aſk'd me to air two or three Pair of 
Sheets : When I had air'd the Sheets, ſhe aſk'd me to go up and help to 
ly themon; and before I had laid them on, theſe Gentlemen came into 


ation'd 
ig with 
attic 
go but 
1alf the 


nto his 


g over? 


Yes. 


nd the the Room, 
zes, at Mr. Baron Hatſell. What Hour? a 
Mrs. Davis. By the Time of my going out again, I believe it might be 
th Mr. about Ten, or ſomething better, and they drank three Quarts of Wine, 
ſcourle and they had ſome Bread and Butter and Cheeſe carried up, and ſo they 
o Hert- went to Bed; and after my Brother went to fetch Mr. Gape, that lay at 
waiting tis Houſe, from Hockley's. 
all, and Mr. Cooper. I only beg leave to obſerve, that Gurrey deny'd that he 
t, faith went for him. i 
. Mar- 58 Baron Hatſe!l. Ay; but this ſignifies very little, whether it be true 
or falſe. 

1 Mrs. Davis. The next Day after, theſe Gentlemen were about the 

„ Mf. 


Town ; and ſhe ſaid, She did believe they were come to clear Ie. Man 
(2 Miniſter's Son) that was try'd at the Bar for robbing the Mail: I aſk'd 
why ſhe thought jo? She ſaid, She was ſure of it: And I aſk'd her, How 
ſhe could be ſure of it, when ſhe was never told ſo ? Why, ſaid I, do they 
accuſe theſe Gentlemen? They ought rather to take up the Gentleman 


Mrs. Sarah Stout. 
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that was with Mrs. Stout's Maid; and ſhe ſaid, If they took up Mrs. Stout's 
Maid, they ſhould have never a Witneſs. 

Mr. Bar. Hatſell. Who was That that was talking with Mrs. Stout's Laid? 

Mrs. Davis. I don't know, but ſhe ſaid ſhe did not like their Actions; 
and therefore ſhe ought to have been examined who ſhe was with, 

Capt. Wiſe. I have known Mr. hy ts ſeveral Years, and he is a Per- 
ſon of as fair Reputation as any in the Berough. 

Mr. Reading. I have been acquainted with Mr. Marſen Twenty Years, 
he lives near the Houſe where | now do: He has a general good Character 
among his Neighbours, for a fair Man in his Practice, an honeſt Man, 

and a Man of good Converſation, 

Mr. Baron Hatſell. Well, Mr. Stephens, What do you ſay ? 

Mr. Stevens. I deſire Sir Robert _—_— to give an Account of me. 

Sir Robert Auſtin. I have known Mr. Stephens many Years ; his Brother js 
Captain in a neighbouring Country ; he is reckon'd not only an honeſt 
Man in his Practice, but has the general Character of a good-natur'd 
Man; and he is fo far from being a Perſon likely to do ſuch an Action, 
that, for a younger Brother, he was very well provided for; his Father 
left him a — Pounds, and he is Clerk of the Papers, which is re- 
puted worth a Hundred Pounds a Vear, and is in good Practice beſides. 

Furyman. I have known him ſeveral Years, and he has the ſame Repu- 
tation Sir Robert has given him, 

Sir Jahn Shaw. I know Mr. Stephens, and his Brother Captain Stephens : _ 
As to this Gentleman, he hath always behav'd himſelf well in our Coun- 
try, and hath the Character of an honeſt Gentleman. 

Mr. Evans. I have known him for theſe eight Years, and to be a very 
civil Perſon, and well educated, and never heard but a good Character of 
him: I have alſo known Mr. Marſon theſe ten Years, and never ſaw an 
Ill by him, and do believe, that he or the other would not have done ſack 
an ill thing to have gain'd this Country. 

Mr. Menlive. My (ord: Mr. Stephens was my Clerk, and he behav'd him- 
ſelf very honeſtly with me. And ſince that, I have kept a Correſpondence 
with him, and I believe he would not do ſuch a Thing for all the World. 

Mr. Bar. Hatje/!. Call ſome Body to ſpeak for Mr. Rogers, if there be any. 

Mr. Evans. My Lord, Mr. Rogers hath a general Character in South- 
wark, for a very honeſt Man. 

Mr. Rogers. Pony call Mr. Lygze. Sir, pleaſe to give my Lord and the 
Court an Account what you know of me. 

Mr. Lygee. My Lord, I have known all the three Gentlemen at the 
Bar, but 3 Mr. Rogers and Mr. Stephens, from their Infancy, I 
have employ'd them both in Buſineſs ſeveral times, and always found them 
ee and believe neither of them would be guilty of doing an 
I 

Mr. Rogers, Call Mr. Thurlby. Sir, Pray give the Court an Account 
| how I behaved myſelf in your Service. 

Mr. Bar. Hafſell. Come, Mr. Thurlby, What do you ſay of Mr. Rogers? 

Mr. Thurlly. My Lord, Mr. Rogers lived with me about eight Years, in 
which Time 1 frequently truſted him with very great Sums of Money 3 I 
ever found him juſt and faithful, and can't believe, that any Money could 
tempt him to do an Act of this Kind. 

Mr. Jones. My Lord, we inſiſt upon it, That Mr. Caper hath given a 
different Evidence now from what he did before the Coroner ; for there he 
| ſaid he never knew any Diſtraction, or Love-fit, or other Occaſion ſhe 
| had to put her upon this extravagant Action. Now, here he comes, and 

would have the whole Scheme turn'd upon a Love-fit. Call Fobn Majon. 
(Who was ſworn.) | 
Mr. Bar. K * What do you ſay, Sir, to this Matter ? 

Mr. Stout. When Mr. Cowper was examin'd before the Coroner, he was 
aſk'd, If he knew any Reaſon why ſhe ſhould do ſuch a Thing? and he 
ſaid, She was a very modeſt Woman, and he knew no Cauſe why ſhe. 
ſhould do ſuch a Thing as this. John Maſon, Was you by when Mr. 
| Cowper gave Evidence before the Coroner ? Maſon. Yes. 

Mr. ; "ck What did heſay ? 

Maſon. He ſaid he did not know any Thing was the Cauſe of it, but the 

was a very modeſt Perſon. 

Mr, — Was he upon his Oath? 

Mr. Baron Hatſell. When did he ſay this? 

Maſon. It was the ſame Day ſhe was found. 

Mr. Jones. Did they aſk him any Queſtion, if he knew any Perſon thae 

ſhe was in Love with ? 
Maſon. He ſaid he knew but of one, and his Name was Marſhall, and 
Mr. Marſhall told him, That he was always repulſed by her. 

Mr. Stout. I defire John Archer may be aſked the ſame Queſtion. (V 
was ſworn.) 
oy uy Was you preſent with the Coroner's Inqueſt ? 

7 rcher, Ves. 

* Was Mr. C:wper examin'd by them ? 
7 rcher. Ves, he was. 

r. Jones. What did he ſay concerning Mrs. Stout then? 

J. Archer. They aſk'd him, If he knew any Occaſion for Mrs. Stout's 
Death? And he faid, He knew nothing of it, or of any Letters. 

Mr. Cowper. Then J muſt call over the whole Coroner's Inqueſt to prove 
the contrary. ; 

Mr. Baron Hatſell. Did they aſk him concerning any Letters? 

J. Archer. They aſk'd him, if he knew of any Thing that might be the 
Occaſion of her Death ? 

Mr. Baron Hat/ell. I aſk you again, if they aſk'd him if he knew of any 
Letters ? V. Archer. My Lord, I don't remember that. 

Mr. Stout. I would have called ſome of the Coroner's Inqueſt, but I was 
ſtopp'd in it. 

uryman. We have taken Minutes of what has paſs d: If your Lordſhip 
pleaſe we will withdraw. 

Mr. Baron Hatſell. They muſt make an End firſt. 

Mr. _ If your Lordſhip pleaſe, we will call one Witneſs to falſify one 
Piece of their Evidence, and that is one Widow Lark:n. (Who was ſworn.) 


Mr. Jones. Do you remember one Mr. Rutkin being at your Houſe ? 
Larkin. Yes. 


Mr. Jones. At what Time did he come in? 
Larkin. Between Nine and Ten of the Clock. 
Mr. Jones. Was the Marſhal then in the Houſe? 


Maſon. Yes, he was. 


Larkin _ 


(egi) 


Larbin. No; the Marſhal did not come till near an 
Mr. Jones: Did not he go out afterwards ? 


Larkin, Not that I know of. . * Ow 
paſt Eleven when I came in. 


Hour aſter. 


* 


- 


Mr. Rutkins, I am ſatisfied. it was | K 
Mr. Baron Hatfell. It is likely it may be true; for I believe they did 


not keep very good Hours at that Time. Fans 
Mr. Stout, F defire to call ſome Witneſſes to my Siſter's Reputation. 
Mr, would call Witneſſes to this - Gentlewo- 


„ My Lord, they 
man's Reputation ; I believe the whole Town would atteſt for That, 
that ſhe was a Woman of a good Reputation. Indeed they have produ- 
ced ſome Letters without a Name, but if they infiſt upon any thing 
againſt her Reputation, we muſt call our Witneſſes. 

Mr. Baron Hatſell. I believe nobody diſputes That; ſhe might be a 
virtuous Woman, and her Brains might be turn'd by her Paſſion, or ſome 

Gentlemen of the Jury, you have heard a very long Evidence. I am 
ſure that you can't expect that I ſhould fum it up fully ; but I will take 
Notice of ſome Things to you, that I think are moſt material; and if I 
omit any Thing that is material, I would deſire Mr. Jones (that is Coun- 
ſel for the King) and Mr. Cowper to put me in mind of it. 

The Inditment againſt the Priſoners at the Bar is for a very great 
Crime, it is for Murder, which is one of the moſt horrid of all Crimes: 
You are to conſider firſt what Evidence you have heard to prove it; and 
though there be no direct Proof, you are to conſider what is circumſtantial. 

They do begin with Sarah Malter, who was Mrs. Sarab Stout's Maid; 
and ſhe tells you, that Mr. Cowper, when he came to this Town on Mon- 


day the 13th of March laſt, came to Mrs. Stout's Houſe and dined there, | 


and went away about Four of the Clock in the Afternoon ; but ſhe tells 
you, that the Friday before, there came a Letter from Mr. Cowper's Wife 
to Mrs. Stout, *o let her know that Mr. Cowper would come and lodge at 
their Houſe at Hertard at the Aſſizes; ſo that when he came, ſhe thought 
that he had intended to have done according to that Letter. She faith, 
that after Dinner Mr. C:wper went away, and came again at Nine at 
Night, and there he ſupped; he was delir'd ſo to do, (and indeed had 
been invited to Dinner alſo that Day) and ſhe doth ſay, that after Sup- 

r there was a Fire made in, his Chamber (for this young Gentlewoman, 
Mrs. Stout, preſs'd him to lie at their Houſe), and ſhe order'd the Maid to 
warm his Bed ; and I believe, ſays ſhe, Mr. C heard her ſay fo, for 
he was nearer to her than I at that time, and he doth not deny but that he 
heard it. She ſays, that accordingly ſhe went up- to warm the Bed; and 
having ſtayed there a while, ſhe heard the Door clap; and when ſhe came 
down into the Parlour, where ſhe had left them, they were both gone, 
and that ſhe could not tell what the Meaning of it was; and they waited 
for her all Night, old Mrs. Stout and this Maid, and ſhe did not come in 
all Night, nor was afterwards ſeen alive; but Mr. Cowper was the laſt 
Perſon ſeen in her Company. 

The other Witneſſes that came afterwards, ſpeak concerning the find- 
ing of the Body in the River, and tell you in what Poſture it was. I 
ſhall not undertake to give you the Particulars of their Evidence ; but they 
tell you ſhe lay on her right Side, the one Arm up even with the Surface 


of the Water, and her Body under the Water; but ſome of her Cloaths 


were above the Water; particularly one ſays, the RuMes of her left Arm 
were above the Water. You have heard alſo what the Doctors and Sur- 
zeons ſaid on the one fide and the other, concerning the Swimming and 
Sinking of dead Bodies in the Water; but I can find no Certainty in it; 
and I leave it to your Conſideration. 

Another Circumſtance they build on, and which ſeems to be material 


is, of her Belly being lank, and that there was no Swelling ; whereas, | 


ſay they, when a Perſon is drown'd, there is a great deal of Water goes 
in, and makes the Belly to ſwell ; but here was no Swelling that Morn- 
ing ſhe was taken out, and no Water came out of her Mouth and Noſ- 
trils, only a little Froth there was, and her Belly was lank. But, ſay 
they, on the other Side, That may very well be; for, perhaps ſhe might 
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be chvak'd immediately, as ſoon as ſhe was in the Water; and. ſay they, 
you may not wonder at That; for if ſhe went to drowh herſclf, the wor 
_ endeavour to be choak'd as ſoon as ſhe could ; for thoſe: Perſons. that are 
drown'd againſt their own Conſent da ſwallow a great deal of Water, but 
thoſe that drown themſclves don't ſwallow much Water, for they are 
. choak'd immediately by the Water going into the Windpipez that wg 
commonly call going the wrong Way. The Doctots and Surgeons have 
| talk'd a great deal to this Purpoſe, and of the Water's. going into the 
| Lungs or the Thorax; but unleſs you have more Skill in Anatomy than 
I, you won't be much edified by it. I acknowledge I never ſtudied Ana. 
tomy; but I perceive that the Doctors do differ in their Notions. about 
theſe things. Bat, as to Matter of Fact, tis agreed to by all the Wit. 
neſſes for the King, that her Body was lank, her Belly was thin, and 
| there was no Sign of any Water to be in it: They on the other Side tell 
you, that her Stays was on, and ſhe was ſtrait-laced, and that might oc. 
caſion her Belly's being ſo ſmall, and hinder the Water from going in. 

Gentlemen, I was very much puzzled in m Thoughts, and was at 2 
Loſs to find out what Inducement there could be to draw in Mr. * 
or theſe three other Gentlemen, to commit ſuch a horrid, barbarous Mur. 
der, And, on the other hand, I could not imagine what there ſhould be 
to induce this Gentlewoman, a Perſon of a plentiful Fortune, and a ve- 
ry ſober good Reputation, to deſtroy herſelf, 

Now, Gentlemen, I muſt confels, the Evidence that the Defendants 
have given by theſe Letters, if you believe them to be this Gentlewoman's 
Hand-writing, do ſeem to fortify all that Mr. C:wper's Witneſſes have 
ſaid, concerning her being 8 : It might be a Love-diſtraction, 
and ſhe might haye been a virtuous Woman for all that; for it might be 
a A which came upon her, and turn'd her Brains, and diſcompo- 
ſed her Mind; and then no Wonder at her writing thus, in a Manner dif. 
ferent from the reſt of the Actions of her Life. Gentlemen, you are to 
conſider and weigh the Evidence, and I will not trouble you any more 
about that Matter, ; wk” 

As to theſe three other Gentlemen that came to this Town at the Time 
of the laſt Aſſizes, what there is againſt them you have heard: They 
talk'd at their Lodging at a ſtrange rate, concerning this Mrs. Sarah Stout, 
ſaying, Her Buſineſs is done, and that there was an End of her Court. 
ng” ays, and that a Friend of thcirs was even with her by this Lime. 

hat you can make of it, That I muſt leave to you ; but they were very 
ſtrange Expreſſions; and you are to judge, whether they were ſpoken in 
jeſt, as they pretend, or in earneſt. There was a Cord found in the 

oom, and a Bundle ſeen there, but I know not what to make of it. As 
to Mrs, Stout, there was no Sign of any Circle about her Neck, which, 
as they ſay, muſt have been, it ſhe had been ſtrangled: Some Spots there 
| were; but it is ſaid, Poſſibly thoſe might be occaſton'd by rubbing againſt 
ſome Piles or Stakes in the River. "Truly, Gentlemen, theſe three Men, 
by their Talking, have given great Cauſe of Suſpicion ; but whether 
Th „or Mr. Cowper, are guilty or no, that You are to determine. I 
am ſenſible I have omitted many Things ; but I am a little faint, and cau- 
not repeat any more of the Evidence. 

+64 We have taken Minutes, my Lord. 

r. Baron Hutſell. Well then, Gentlemen, go together, and conſider 
your Evidence; and I pray Gop direct you in giving your Verdict. 


[Then One was ſworn to keep the Fury, and in about half an Hour the Jury 


return d. 


Cl. of Arr. Gentlemen, are you all agreed in your Verdict? 

Omnes. Yes. | 

Cl. of Arr. Who ſhall ſay for you ?—Omnes. Foreman. 

Cl. of Arr. Spencer Cowper, hold up thy Hand. (7/hich he did.) Look 
upon the Priſoner, How ſay you? Is he guilty of the Felony and Mur- 
der whereof he ſtands indicted, or not guilty ?—Foreman. Not guilty. 


Ln like Manner the Fury did give their Verdict, that John Marſon, Ellis 


Stephens, and William Rogers were not guilty &.] 


CLXVII. The Trial 


Cl. of Arr, RING Mary Butler to the Bar. 
[ Accordingly ſhe was brought.] 

* Mary Butler alias Strickland, you ſtand indicted by the Name of Ma- 
© ry Butler alias Str:c#land, late of London, Widow; for that you endea- 
* youring, and maliciouſly intending, to deceive and oppreſs Sir Robert 
Clayton, Knight and Alderman of London, the Firſt Day of December, in 
the Seventh Sou of his now Majeſty's Reign, at London aforeſaid, in 
© the Pariſh of St. Mary I/oolneth, in the Ward of Langborne, a certain 
< falſe Writing, ſealed in Form of a Bond, bearing Date the Fourteenth 
Pay of April, 1687, in the Name of the ſaid Sir Robert Clayton, for the 
Payment of the Penal Sum of Forty Thouſand Pounds, to be made by 
the ſaid Sir Robert Cleyten to you Mary Butler alias Strickland, with Con- 
dition there under-written ; concerning, among other Things, the Pay- 
* ment of Twenty Thouſand Pounds, to be made to you ho Butler 
alias Strickland, after the Death of the ſaid Sir Robert Clayton, by his 
* Heirs, Executors, and Adminiſtrators ; falſely, knowingly, unlawful- 
© ly, and ſubtilly did make, counterfeit and write, and caule to be made, 
© counterfeited and written: And further, that you Mary Butler alias 
* Striciland, atterwards, v2. the Firſt Day of December, in the Seventh 
© Year aforeſaid, at £5nd:n atoreſaid, in the Pariſh and Ward aforeſaid, a 
certain falſe and forged Writing, ſealed in Form of a Bond, in the 
* Name of the ſaid Sir R-bert Clayton, for the Payment of the penal Sum 
* of Forty Thouſand Pounds by the ſaid Sir Robert Clayton, to you Mary 


of Mary BUTLER alias STRICKLAND, at the Old Bailey, for Forging @ Bond of 
40,000 J. in the Name of Robert Clayton, October 12, 1699. 
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Butler alias Strictland, with Condition under- written, concerning, among 
other Things, the Payment of Twenty Thouſand Pounds, to be made to 
you Mary Butler alias Strickland, after the Death of the ſaid Sir Rcbert 
Clayton, by his Heirs, Executors, or Adminiſtrators, as a true Bond of 
© the ſaid Sir Robert Clayton, as if really made by him; falſely, ſubtilly, 
© and deceitfully, did publiſh, you Mary Butler alias Strickland well know- 
© ing the ſaid Writing to be falſe, forged and counterfeited, and not the 
© Deed of the ſaid Sir Robert Clayton, to the great Damage of the ſaid Sir 
© Robert Clayton, to the evil Example of all others in the like Caſe oſ- 
« fending againſt the Peace of our Sovereign Lord the King, his Crown 
and Dignity,” 


Cl. of Arr. How ſay'ſt thou, Mary Butler alias Strickland, art thou 
guilty of this Forgery whereof thou ſtandeſt indicted, or not guilty ? 

Priſoner, Not guilty. | 

Cl of Arr. Priſoner, look to your Challenges. Cryer, ſwear the Ju- 
ry, which follow : 


Jury ſworn. 


IV illiam Clark, James Church, ohn Clarke, 

IV illiam Chriftopher, John Whiſtler, tephen Broughton, 
Th:mas Wharton, George Ludlam, 72055 Sheppard, 
George Kimble, Richard Kemble, amas Wickham. 


* bee the Cale of Spencer Carwper, Eſq. John Marſon, Ellis Stephens, and William Rogers, Gentlemen, in the State Trials, Vol. VIII. p. 466, 467, 468, and Mrs. Stout's 


Cale. 452, 479, 451, aud several Obiervations relating to this Trial, 
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* May je pleaſe your Lordſhip, and you Gentlemen of 
* * * — ee the Naher at the Bar, Mary But- 
w_ J ah Serichlimd, with a Fraud and intended Cheat. It ſets forth, that 
— Prifoner at the Bar, intending to cheat Sir Rebe Clayton, did counter- 
leit a certain Writing, purporting to be the Bond of Sir Robert Clayten, 
— ene of Twenty Thouſand Pounds, and that it was to be paid to 
the 400 Mary Butler, alias Strictland, after the Death of the ſaid Sir Ro- 

Cin. Likewiſe, that ſhe did publiſh this Writing as Sir Robert 
Clayton's Deed; To this indictment ſue has pleaded not guilty. If we 
the Fact, I do not queſtion but you will find her guilty, that ſhe 

may have her due Puniſhment. de 2 aaet; 4 y 

Mr. Serj. Vrigbt. My Lord, I am Counſel for the King in this Cauſe. 
You hear what fort of Crime it is that is charged on the Priſoner. It is 
for Forging a Bond of no leſs Penalty than Forty Thouſand Pounds, for 
the Payment of T'wenty Thouſand Pounds. This is made in the Name of 
Sir Retert Clayton, and the Twenty Thouſand Pounds were to be paid a lit- 
tle after his own Death, by his Executors or Adminiſtrators : And that in 
the mean time Twelve Hundred Pounds a Year were to be paid for the In- 
tereſt of this Sum. But, my Lord, the Pgiſoner did not reſt here, (a ſecond 
Contrivance will be opened to you). That which ſhe is now charged with, 
is the Forging of a Bond of the Penalty of Forty Thouſand Pounds. 

My Lord, the Prifoner for ſome Years had a great Intimacy with agreat 
Peer, the late Duke of Buckingham. And ſhe cither had, or pretended to 
have, a Bond from him for Five Thouſand Pounds, payable to herſelf after 
his Death, and an Annual Intereſt in the mean time, till the Principal was 
paid. Sir Robert Clapton being a Truſtee of the Duke's Eſtate for the Pay- 
ment of his Debts, the Priſoner came frequently to Sir Robert Clayton, to 
ſollicit his Favour and intereſt for the 1 of this Debt. On this Ac- 
count ſhe inſinuated herſelf into his Company and into his Family. 
Sometimes ſhe pretended to be a great Penitent, and that ſhe was ſorry 
for the Converſation ſhe had with the Duke ; that her own Relations were 
Papiſts, and if ſhe ſhould go to them, they would ſend her into a Nun- 

All which was but counterfeit, and in order to win upon Sir Ro— 
bert Clayton ; and he finding ſhe was an ill Woman, notwithſtanding all 
her Pretences, he at laſt, about twelve Years ago, forbid her his Houſe ; 
and ſince that ſhe never was there. ; Au, 

About the Year 1695, Sir Robert Clayton had ſome private Intimation 

ven him, that the Friſoner had a great Demand on him, no leſs than 
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Twenty "Thouſand Pounds. Upon this Sir Nobert Clayton took the beſt 
Courſe he could to find it out, and exhibited a Bill in Chancery againſt her, 
and ſome of her Accomplices, to diſcover whether they had any Pretences 
upon him or his Eſtate. Lo this Bill the Priſoner put in an Anſwer, that 
ſhe had no Claim or Demand againſt him upon any Account whatſoever. 
While this was in Agitation, the Priſoner came to Mr. J/oodward, an 
Attorney of this City, and brought him a Writing, purporting a Bond, 
with the Name Robert Clayton ſubſeribed to it, ſealed and atteſted by four 
Witnefles, as the Bond of Sir Robert Clayton; and told Mr. Woodward, 
„That Bond was given to her by Sir Robert Clayton, _ ſome good 
„ Confiderations ; but it having taken Air, ſome Uneaſineſs had riſen 
« about it in Sir Robert Clayton's Family; and = ſhe pretended) 
« upon this Account he had exhibited a Bill in Equity againſt her, 
« thereforc this Bond muſt be delivered up ; and Sir Robert had promiſed 
« to give her a new Bond for Twenty "Thouſand Pounds, and that all 
« the Moncy in Arrears for Intcreſt, was to be turned to Principal, and 
« put into the new Bond : But this was to be done very privately, ſo as 
« not to be known by any of Sir Robert Cl:yton's Family; and therefore 
« none of his Servants were to be privy to it.” IThereupon ſhe gives to 
Mr. IVoodward the Bond, defiring him to make a new Bond by it, and to 
turn all the Intercſt that was due into Principal. Upon this Mr. Wood- 
ward made her a Bond of the Penalty of Fitty-four Thouſand Pounds, 
conditioned for Payment of 'Twenty-ſeven Thouſand Pounds after Sir 
Ribert Claytin's Death, and Intereſt in the mean time. This Bond ſhe 
took away with her, and likewiſe the firſt Bond; but what ſhe did with 
them ſince, we are not privy to. And a great Charge ſhe laid upon Mr. 
I/ordward, to carry it with all poſſible Privacy, that no Notice might be 
taken by Sir Robert's Family. 

Some few Months ago there was another Intimation ſent to Sir Robert 
Clayton, that this Gentlewoman pretended to have a great Claim upon 
him of a great Sum of Moncy that was to be paid her, either at 
preſent, or after his Death; and that Mr. Moodward made the Bond, 
and he could give an Account of it. Upon this Sir Robert Clay- 
ten ſent to Mr, Iicodward, who, like a very honeit Man, told the 
whole Buſineſs, in what manner 1t was the Priſoner came to him, 
and how he came to make the Bond; and that he was deſired to be 
lilent in it, Sir Robert Clayton having defired this Bond ſhould be made 
out of his own Houſe, that none of his Family might take notice of it. 
Sir Relc:t Clayton having this Notice, and badiag from Mr. I/a:dward, 
the Priſoner had taken this Courſe to carry on this Defign to charge his 
Eſtate, he got a Warrant from the Lord Chief Juſtice to have her before 
hem, to be examined before his Lordihip : Where being brought, ſhe, 
upon her Examination, has confeſs'd the whole Matter, her having the 
firſt Bond, and where it was made. What is become of the latter Bond, 
we cannot get out of her, nor whether ſhe ever affixed the Name of Sir 
Rebert Cliyten to that. But we will produce credible Witneſſes to prove 
her guilty of Forging the firſt Bond for the Payment of Twenty Thou- 
land Pounds; and that it had the Name and Seal of Sir Robert Clayton 
athxed to it; and that ſhe affirmed it to be a good Bond, well executed 
by Sir Robert Clayton, and that there was Intereſt due upon it from Sir 
Reber. Claytan; and that the Intereſt was in the ſecond Bond to be turned 
mto Principal. We will call Witneſſes to prove this, and then I hope ſhe 
mall have tuch Puniſhment as the deſerves. 

Mr. N:rthey. My Lord, what the Nature of our Evidence will be, I 

4] inform you. It cannot be expected from us to produce the Bond, 
for that ſhe carried away from Mr. Moodiward; ſo that we cannot | the 
Writing itſelf in Evidence; but, if the inſiſt on it, we hope ſhe will 
Produce the Bond. We have the Copy (taken by Mr. /Vor4ward) of the 
arit Bond, which he had from her, that he might draw the Second Bond 


7 5 But we can prove from that, which agrees with our Record, that 
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ſhe affirmed; that the firſt, Bond that ſhe produced was Sir Relert Clayton's : 
That that Pond which ſhe produced, of which this is the Copy, the affirm - 
ed to be Sir R2%ert Glayton's Decd. We {hall do that, and afterwards prove 
her publiſhing it; for our Indictment is againſt her for Forging a Bond, 
and publithing that forged Bond, knowing it to be ſuch, . cloſe all 
with her own Confemon. And, my Lord, there is this to ſhew there 
could be nothing in the Bond; that from the Time ſhe pretended to have 
this Bond, When the was to have T'welve Hundred Pounds a Year, ſlie 
remained a Prifoner all that Lime, and got herſelf out by ſwearing the 
was not worth Five Pounds in all the World, Call Mr. Leeder. 
| (Ibo appeared, and was ſworn. ) 

Mr. Serj. Wright. Mr. 1/5:2qward, you hear what the Charge is; pray 
give an Account of what you know in reference to it. 

Mr. adtward. My Lord, Mrs. Butler has been my Client many Years, 
About two or three Yours ago, mote or leſs, Mrs. Butler came to me, and 
brought me a Bond; ſhe gave it me to peruſe, and told me another muſt 
be drawn by it. When I had peruſed the Bond, I found it was ſigned Ro- 
bert Clayton, and four Witneſſes Names ſet to the Bond. It was a Bond of 
the Pevalty, as I remember, of Forty Thouſand Pounds, and I think it 
was in the Year 1687, for to pay, I think, Twelve Hundred Pounds a 
Year, by four quarterly Payments yearly, during Sir Robert Clayton's Lite, 
and Twenty Thouſand Pounds within fix Months after his Death. There 
were ſome other Things in that Bond, which will appear by the Copy, 
which indeed I did take; for Mrs. Butler deſired it might be a Secret, be- 
ing of a very great Concern, And I afked her why ſuch a Bond ſhould be 
prone I thought it muſt be great Generoſity, and not for Money lent. 

ut ſhe told me the Forty Thouſand Pound Bond was to be delivered up 
to Sir Robert. I aſked her, why, ſince ſhe had it, the did not keep it ? 
She ſaid, that he would give her another Bond. She told me it had taken 
Air, and my Lady Clayton had ſome iſquiet about it; and for iny Lady's 
Satisfaction, a Bill in Chancery was exhibited againſt her, to which the 
was to put in her Anſwer, and thereby diſclaim any fort of Bond, or Ih- 
tereſt, or any Pretence that ſhe had upon Sir Robert Clayton. 

Mr. Serj. #/right She told you this herſelf ? | 

Mr. WWo:zdward. Yes; and when ſhe gave me the Bond, ſhe told me it 
was Sir Robert Clayton's Bond, or to that Purpoſe. But there being about 
nine or ten Years Arrears of Intereſt, ſhe deſired me to caſt up the Intereſt 
that was in Arrear, and that it might be put to the Principal in the new 
— ſaying, that Sir R:bert would give her a Bond for the Whole 
together. 

Ir, Serj. Fight. Was the whole Intereſt pretended to be in Arrear ? 

Mr. I/oxdward. I cannot ſay, all the Intereſt, 

as py. Il right. How did you compute it, from the Date of the 
Bond, or from what ſhe told you? 

Mr. Foedward. She ſaid ſhe had received ſome Money, and I com- 
puted the reſt, rather under than over, and ſo made the Intereſt to 
come to Seven Thouſand Pounds (the Intereſt payable by the Bond be- 
ing Twelve Hundred Pounds a Year). Whereupon ſhe deſired I would 
draw a Bond for it myſelf; and accordingly ſhe left the firſt Bond with 
me. I took ſome Time, and drew it ; an l made the Penalty thercof Fif- 
ty-four Thouſand Pounds, conditioned for the Payment of Twenty-ſeven 

houſand Pounds. And it was to be made in the fame Nature as the 
former was, in reſpect of the Principal, and in the mean time to continue 
the Payment of the Intereſt yearly, by proportionable Quarterly Payments. 

Mr. Montagu. What Diſcourſe had you with her about it? 

Mr. Hodward. I did draw a Bond, and did take Notice, That whereas 
Sir Robert Claytin had given her this Bond of Forty Thouſand Pounds, 
and at his Requeſt ſhe had delivered it up to him; and upon an Account 
ſtated, there did remain Seven Thouſand Pounds in Arrears for Intereſt, 
which in all amounted to Seven-and- Twenty Thouſand Pounds, or there- 
abouts ; when I gave it her, I ſaid, it was a very great Sum, it concer:1s 
you to have Witneſſes of Credit, for nobody will believe Sir Robert Clay- 
ton did give you this Bond, eſpecially after his Death, unleſs it be very well 
atteſted. I told her, if ſhe pleaſed, I would go and be a Witneſs for her 
to ſee it executed. So ſhe went away. And when ſhe came to me again, the 
told me, that Sir Robert knew me very well, but did not think fit to have 
me for a Witneſs. I anſwered, I do not care; but it being a very great 
Sum, take care it be well executed. I gave her both the Bonds, and from 
that I ime heard no more of it till about two Months ſince, 

Mr. Nerthey. Was there any body came to diſcourſe with you of making 
a new Bond, beſides herſelf ? 

Mr. Moodward. Not that I know of, I do not remember any. It was 
an extraordinary Sum, I did take a Copy of the Bond. 

Mr. Northey. Have you it here ? 

Mr. Wiozdward. Yes, I have it here. 

Mr. Northæy. He ſwears he took a Copy of it, and delivered it to the 
Priſoner again. We deſire it may be read. 

Mr. Mallet. Is it a true Co y;? 

Mr. iodiuard. I cannot ſay 1 examincd it. 

Mr. Northey. Did you write it from the Bond? Mr. I: ward. I did. 

Mr. Northey. Do you belicve it is a true Copy? 

Mr. Wizdward, | believe it is. Ihe Reaſon why I did not examine it, 
was becauſe it was to be a Secret. 

Mr. Mallet. Do you look upon yourſelf to be infallible ? 

Mr. Serj. Might. Had you any Direction from the Priſoner to take 
a Copy? Mr. Woodward. I caunot ſay that. 

L. C. F. Holt, Why did you write it out; for your Direction to draw 
the new Bond ? 

Mr. Waordward, I did write it out, becauſe it is a ſpecial Condition, 
more than is uſual in Bonds: for it is expreſſed, that there ſhould be no 
Proſecution againſt her by Sir Robert Clayton, or his Exccutors, cither at 
Law or in Equity, for the 20000!/. or the Intereſt, or to do any Act to ob- 
ſtruct her in 1 ſame. 

L. C. J. Hott. hen did you take a Copy of it? 

Mr. I vodiuard. At the fame time, and before I returned it. 

L. C. J. Holt. Did you make the new Bond by this Copy, or by the 
former Bond ? 

Mr. WVodward, Very likely I might uſe both. 

L. C. J. Holt. Did you keep them both? 

Mr. Moodivard. I did _ * both by me till I deliver'd the new Bond. 
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4, C. F. Holt, Did you wits it Nr, Wiedward.” L did write it. 
Mr. Mallet. And did you examine it afterwa td? "Lon 
Mr. 1/:2dward. No, I did not examine it; it was not to be taken No- 
tice of, de, Ip hu en et e e 

Mr. Hall. Can you $7 Jon read it carefully aver at that Time ? 
Mr. Cutts. It may not be the very ſame Bond, if he did not examine it 
by the Original, ſign'd by Sir Robert Clayton.” ..... 
Mr. Noi they, They may ſhew the Bond, a of 2 
Mr. Mallet. Did the Priſoner bring the Bond to you, of which this is 
the Copy, and tell you, This was nee 
Mr. Northey. We wal prove it by her, owm.Confeſſion, ooo 
Mr. Mallet. If it be not the ſame Bond, the cannot be convicted. Wt 

Mr. Northey. No doubt of it. ET IT OT IND ee 
Mr. Serj. Vrigbt. Produce the Copy; and, if your Lordſhip pleaſe, 
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it may be fead.— C. C. J. Holt, Let it be read. wi 3 


1 N Overint Univerſi per preſentes me Robertum Clayton, Militem 
978 


& Decurionem, Anglice Kt. & Alderman de London, teneti & 
e ſirmiter obligari Mary Butler alias Strietland, de South» Street in Pa- 
1:4 rochia! de Edmonton, in Comitatu Middleſex, vidue, Quadraginta 


mille libris bone & legalis monet'-Anglie, ſolvend' eidem AZary But- | 


ier alias Strickland; aut ſuo certo Attornat' Executor“ vel Admini- 
ſtrator' ſuis, ad quam quidem ſolutionem bene & fideliter facien- 
dam obligo me, hæredes, Executores et Adminiſtratores meos, fir- 
miter per preſentes. Sigillat' datꝰ decimo quarto Dei Aprilis, Anno 
+. Regni Domini noſtri Jacobi Secundi, Dei gratia Anglie, &c. Re- 
gis, rertio, Annoq; Domini 1687.“ 115 | 


THE Condition of this Obligation is ſuch, that if the above bounden 
Sir Robert Clayton, or his Aſſigns do, and ſhall well and truly pay, 
or cauſe to be Ni, unto the above- named Mary Butler alias Strickland, 
her Executors, Adminiſtrators, or Aſſigns, or any of them, yearly and 
every Year, during the Term of his natural Life, the ful] and juſt Sum 
of 12001. of lawful Money of England, by four equal pry Pay- 
ments, being the juſt and legal Intereſt, to grow due of and for the Princi- 
pal Sum of Twenty Thouſand Pounds herein after-mentioned, in Manner 
and Form following; that is to ſay, 3001. on the 14th of July next enſu- 
ing the Date of theſe Preſents; 300 / on the 14th of Qeber next coming; 
3c01, on the 14th of January, which ſhall be in the Year of our Lord 
1688, and gcol. on the 14th of April following; and ſo on every the ſaid 
14th Da A the ſaid Months in every Year, one next, and conſequently 
coming after another, the like Sum of 300/. during the Time and Term 
of the natural Liſe of the ſaid Sir Robert Clayton: And alſo, if the Heirs, 
Executors, and Adminiſtrators of the ſaid Sir Robert Clayton do, and ſhall, 
on or before the End and Expiration of Six Months next after the Death 
or Deceaſe of him the ſaid Sir Robert Claytin, not only well and oy pay, 
or cauſe to be paid, unto the ſaid Mary Butler alias Strictland, her Execu- 
tors, Adminiſtrators, or Aſſigns, the full and juſt Sum of Twenty thou- 
ſand Pounds of lawful Money of England, above expreſs'd ; but alſo all 
ſuch Intereſt thereof, after the Rate aforeſaid, as ſhall be in arrear and 
unpaid at the Death of the aforeſaid Sir Robert Clayton, and alſo all ſuch 
as ſhall grow due to be paid for the ſame, for ſo long time of the ſaid Six 
Months as the ſaid Sum of Twenty thouſand Pounds ſhall be unſatisfied 
and unpaid after the Death or Deceaſe of the ſaid Sir Robert Clayton, with- 
out Coven, Fraud, or Deceit; nor ſhall not commence any Suit, either 
in Law or Equity, againſt the ſaid Mary Butler alias Strickland, her Heirs, 
Exceutors, or Adminiſtrators, for, concerning, or in reſpect of the ſaid 
Twenty thouſand Pounds and Intereſt, or any Part thereof; and ſhall not 
do any Act or Thing to obſtruct, moleſt, or hinder her, them, or any of 
them, from receiving, having, or enjoying the ſame ; then this Obliga- 
tion to be void, and of none effect, or elſe to remain in full Force. 
Robert Clayton, 
Scal'd and delivered in the Preſence of us. 
J. Pennington, Jobn Febden, 
Edw. Spencer, Eliz. Rivers, 


Mr. Serj. [/right. Did the Priſoner bring you the Bond, of which this 
is a Copy, as a true Bond ?---Mr. Woodward. Yes, my Lord. 

Mr. Serj. Fright. I aſk you this, Had you a Charge from her to keep 
this Matter ſecret ! 

111 l ooduard. Yes; and that I would write the Bond with my own 
Hand. 

Mr. Serj. Lrighe. She giving you this Charge, how came this Matter 
to be known then ? N 

Mr. I vodtwward. Mr. Nicholas Baker came to me from Sir Robert Clayton, 
and aſk'd me, if I did not know the Priſoner, and particularly about a 


Bond; and whether 1 did not make one for her. It was not in my Me- 


mory at firft, till further Diſcourſe occaſioned me to remember it; and I 
told him, that I did do ſome Buſineſs for her. He told me Sir Robert Clay- 
ton had ſome Information given him, that there was ſuch a Bond drawn by 
me: Then I told him, I did remember there was ſuch a Bond brought to 
me, and that I had made a Bond for Mrs. Butler, and had taken a Copy of 
the firſt Bond, which I had by me; and alſo of the ſecond Bond, in which 
I had left out a material Word in the Obligation, and was fain to write it 
over again, and had the firſt Draught by me till about a Month before that 
Time, when meeting with it among my Papers, I threw it into the Fire 
in my Cloſet ; but this oy did remain by me. 
Mr. Hall. You fay this Copy is all your own Hand-writing ? 

Mr. J/oodward. Yes, it is. 


Mr. Hall. Was it Seal'd, or Cancell'd ? 
Mr. I/edward. No; *twas Seal'd, I am very poſitive. 
Mr. Hall. Are you poſitive the Scal was onit at that Time? 
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* which the was charg'd before your Lordſhip to have counterfeited. 
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Mt. dee Yes, irt. 
Mr. Mallet. Di ſie tell you that Bond was to be cancelld ? 
Mr: Woodward. She told me, ſhie Was to deliver up that Bond to 8, 
Robert 2 ; and that he would give her another fe 
Mr. Malls. Was the Bond then deliver'd up, ot tio?” ! 
' Mr. Widward. I cannot fay the did. 
Mr. Cutts, Did you never heat any Bill in Chancery ? To what End wiz 
this Bond deliver'd to you? For what Reaſon? ?: N 
Mr. IWoodward. Fats her why the Bond was to be deliver'd up, and 


1 


Clayton had ion? Air of it; and therefore, to fatisfy her, there was 3 
Bill preferr'd againſt her in Chancery, and the was to put in her Anſwer; 


and that he would give her another, Bond, and that was to be deliver'd up. 


Mr. Northey. We have other Witnefles to prove the Forging of jt. 
4. FN (be appcar d and tou ſcurn. 
Mr. Serj. Wright. Mr. Baker, were you preſent when the Priſoner 
Mrs. Butler was before my Lord Chief-Juſtice concerning this Bond 
Look on that Copy. | | es 
Mr. Baker. I was preſent at my Lord Chief - Juſtice's Chamber when 
the Priſoner was brought before his Lordſhip ; and ſhe did there acknoy. 
ledge, that the Bond, of which ſhe was accus'd, ſhe had order'd to be 
made, | FEY 
Mr. Serj. 1/right. Was that the Bond in queſtion ? 
Mr. Baker. Ves, ſhe did confeſs ſhe cauſed Sir Robert Czyton's Name 
to be ſet to it, and the Witneſſes Names; and that it was done by one 
Mr. Lewhkar, a Scrivener in Bifhopſgate-/treet. $07 Wo 
Mr. Serj. Vrigbt. She ſaid fo? —Mr. Baker. Yes, Sir. 
Mr. Hall. Did ſhe confeſs it! Where was it? MOV 
Mr. Baker. At my Lord Chief-Juftice's Chamber; ſhe confeſs'd it was 
her own Act; ſhe cauſed it to be made, and directed the Scrivener to ſet 
Sir Robert Clayton's Name, and the Witneſſes Names to it. 4 
Mr. Mallet. Was there not at that Time a Diſcourſe of a Bond that 
ſhe had on the late Duke of Buckingham ? | LENT 
Mr. Baker, I cannot be poſitive in that; but this was the Fact ſhe wiz 
charg'd with; and the did confeſs that the cauſed it to be done, and that 
the Perſons as Witneſſes were innocent of it, and that ſhe did direct Mr, 
Lewkar to ſet Sis, Robert Ciayton's Name to it. A 4 OE 
Mr. Hall. How do you know this is the very fame Bohd? © // 
Mr. Baker. Mr W/odward ſhew'd me this very Bund when I went to 
him from Sir Rebert Clayton, to know whether he was acquainted with the 
Priſoner; who, after ſome Diſcourſe with him relating to this Bond, ve 
ry frankly and ingenuouſly told me the whole Matter of Fact, as he has 
done here, | 
Mr. Mallet. But we aſk you about her Confeſſion ; Did you ſhew he: 
that Copy? Did ſhe confets that? 
L. C. J. Holt. What was the Diſcourſe of at that Time? 
Mr. Baker. It was about the Bond of Forty thouſand Pounds, with 
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Mr. Northey. Did he give an Account then of this Bond ? 

Mr. Baker. Les; Mr. Wordward produced this Copy before my Lord 
Chief-Juſtice, and ſhe own'd ſhe had order'd Mr. Letotar to make it, and 
to put Sir Rebert Clayton's Name to it. | 

Mr. Serj. Wright. Now, my Lord, we will ſhew you, that ſhe is go- 
ing on ful, and that very lately ſhe has own'd it, and that ſhe is going 
about to make the Bond of 50,0001. a very good Bond. 

Mr. Mallet. When it is in Queſtion, you may then invalidate it. 

Mr. Serj. J/right. Mr. Moodtuard has told you he did make the Bond of 
54,0001. but, I think, we have no need of it. 

Mr, Hall. They have fail'd in the Indifiment, fo that it can't be ſup» 
ported by this Bond; it ſhould be laid ſpecially, according to the Condi- 
tion of the Bond to be paid; for it is a Bond of Forty thouſand Pounds, 
to be paid by his Heirs after his Death Twenty thouſand Pounds. Now 
the Bond, whereof they produce a Copy, is of other Things. | 

Mr. Northey. It is for the ſame. 

Mr. Hall. It is a different Thing. 

L. C. F. Holt. Not at all. 

Mr. Mallet. It is laid in the Indictment, to be paid by Sir Relert Cl 
ten In the Bond 'tis ſaid, it is not to be paid till after his Death. 

Mr. Serj. Light. Tis laid in the Indictment, that the Bond was of 
the Penalty of Forty thouſand Pounds to be paid by Sir Rzbert Claytmn, 
with Condition thereto under-written, concerning, among other Things, 
the Payment of Iwenty thouſand Pounds to the Priſoner, after the Death 
of Sir Rebert Clayton, by his Executors. 

L. C. J. Halt. Let your Exceptions proceed from the Indictment; it b 
to be paid after the Death of Sir Robert by his Executors. 

Mr. Serj. //right. Have you any more to ſay for yourſelves ? 

Mr. Hall. We have a great many Witneſſes here to prove her Reputs- 
tion. Lis a ſtrange Thing any one ſhould go to forge a Bond on ſuch 
an eminent Perſon. 

L. C. J. Holt, It is ſtrange indeed; but the Queſtion is, Whether it be 
true ? | | 
Mr. Hall. Her Confeſſion is prov'd by Mr. Baker ; but we have many 
Witneſſes as to her Reputation. 

Mr. Maliet. This Bond is not in the Indictment. The Bond of For- 
ty thouſana Pounds is ſeveral Years ſince, Now there are two Bonds. 
Now that of Fifty-four thouſand Pounds is not in this Indictment, and 
this of Forty thouſand Pounds is ſeveral Years ſince that it was ſhewnt 
him. It is ſtrange he ſhould be fo very exact, and yet did not examine ii. 
And probably he might miſtake in the Copy, and it may not be the ve!) 
Bond in the 11 Now, as to Mr. Baker ; tis true, we have! 
Bond of Five thouſand Pounds from the Duke of Buckingham, and we t 
ſuing Sir Robert Clayton for this Money, and hope to have it, now aft 
ſo many Years. And Sir Robert Clayton did prefer a Bill in Chan!) 
againſt us, and we in Anſwer did Ciſclaim having any ſuch Bond. Ar 
now, when we are like to have a Decree for this Sum againſt the T ru 
tce of the Duke of Buckingham's Eſtate, he comes and would take off od 


Mr. Northey, Then you do admit that ſhe own'd the Bond, 


Credit in this Matter. Wedid, in the Year 1695, diſclaim wy ſach Bob 


* 


[ Then her Witneſſes were call d.] 
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Mr. Mallet. Mr. Glever, do you know Mrs, Butler ? Mr. Glav. Ves. 
Mr. Mallet: Give an: Account of what you know as to her Reputation. 
Glever, Lhave known. ber fifteen or ſixteen Years, All that I Know of 
L. G Holt. Where do you live?—Ghv, In Red-Lyon-firet. 
I. C. J. Holt. What Profe tſion are you of? _ tn. Je 
I belonged to Lincoln's-inn. | | 
2 J. Halt. A Gentleman of Linceln's-Inn. 4 . 
liver. I was brought up at the Univerſity, but have not reſided there 
1. J. Holt. Hou do you live ? Are you a Houſe-keeper ? 
Clover. I live privately at preſent. 
. 6. i Holt: Who knows you ? | | ; 
Glever. I cannot tell who knows me here. I believe Mr. Nerthey does. 
Mr. Nerthey. 1 do not intend to give any Character of you, I do not uſe 
to give Characters of my Clients. Wow ts | | 
C. J. Holt. How lon have you lived in Red- Lyon-Areet ? 
Clover. Ten or Eleven Years. 
Mr. Mallet. How did ſhe live? | 
Glover. I knew her live in Devonſbire- Square very reputably ; 1 always 
thought ſo. | 
Mr. Serj. Wright. Had ſhe any Eſtate of her own ? 
Glver. I cannot ſay fo certainly ; it was thought ſo. She paid every 
body ver punctually. | | 
Mr Hall. Acquaint my Lord how long you bave known her, and whe- 
ther you think ſhe would be guilty of ſuch a Forgery ot | 
Glover. I have known her fourteen or fifteen Years. 
ſhe would. | 
Mr. Montagu. Have you heard the Evidence? 
Mr. Montagu. What do you think of it then? 
Glover. I know not what to think. 
Mr. Ment gu. Do you think ſhe would confeſs herſelf guilty of a For- 
ry, if ſhe were not! | 
Glover. I cannot tell what to ſay to that, I ſuppoſe nobody would 
confeſs, if they were not guilty. 
Mr. Serj. right, Do you know one ebdon ? | 
Glover. I know Hebdon. X | 
Mr. Serj. Hrigbt. He is a Witneſs to the Bond, Was he Sir John 
Hebaon's don? + 
| Glaver, I can give no Account of that; but he has had a very honour- 
able Character. 


I cannot believe 


Glover. Yes. 


1 


[ Mrs. Rodum called, and appeared. 


Mr. Hall. Mrs. Rodum, do you know Mrs. Butler ?---Rodum. Yes. 

Mr. Hall. How long have you known her ? 

Redum. Five or Six Years, 

Mr. Hall. What do you know of her Character ? „ol 

Redum. I am the Widow of one of them that killed one another by the 
Temple. I never knew of any Bond, nor never heard her lay claim to any 
ſuch Bond. She lived in good Reputation. She was in my Houſe when 
my Huſband was killed. She lived in my Houſe about a Year; I never 
heard ſhe made any ſuch Pretenſion. She lived honeſtly and decently. She 
owes me upwards of three hundred Pounds, | 

L.C. 7. Holt. For what? How came ſhe to owe 
Pounds 

Redum. I kept a Shop in the Exchange, and my Huſband was a Broker, 
She owed it me partly for Goods out of my Shop, and partly for Goods 
out of Scotland. He was killed about half a Year ago, and I have kept 
the Shop ſtill. About three or four Months ago ſhe left me, and 1 never 
heard of any Bond, 


Mr. Serj. Mrigbt. Did you never hear of a Bill in Chancery againſt her? 
Rodum. No, Sir. 


Mr. Mallet. Did you hear of any Money that was due to her from the 
Dvke of Buckingham ? 
Redum. 1 was told ſhe was ſuing Sir Robert Clayton for Money that was 


to be paid her on the Duke of Buckingham's Account, and upon the Cre- 
dit of that I truſted her. | 


you three hundred 


[Shaw called.] 


Mr. Hall. How long have you known Mrs. Butler ? 

Shaw. About Sixteen Years, 

Mr. Hall. Do you think ſhe would forge a Bond ? 

Shaw. Indeed I cannot give an Account of that, 

Mr. Hall. How has ſhe Fahaved herſelf ? 

Shaw. I never knew her guilty of any Rudeneſs. 

Mr. Serj. Might. Put up more Witneſſes if you have any. 

Mr. Hall. We have done, 

Z. C. 7 Holt. Mrs. Butler, will you ſay any Thing for yourſelf ? 

Mrs. Butler. I am altogether innocent in the Matter, I never wrong'd 
Sir Robert Clap ton, nor any Body elſe, in my Life. 

L. C. J. Holt. Gentlemen of the Jury, This Mrs. Butler, alias Stricſ- 
land, ſtands indicted for forging a Bond in the Name of Sir Robert Clayton, 
in the Penalty of Forty thouſand Pounds, the Condition for the Payment 


— 
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of Twenty thouſand, Pounds, among other Things, within fix Months 
after the Death of Sir Robert 95155 And altes That ſhe 5 publiſh 
this Bond as the true Bond of Sir Robert Clayton. You, habe heard what 


i | Evidence has been given, to prove her guilty of this Forgery, and the 


Publication of it. er e INE! a i 5 
It ſeems; ſome Time ſince, as is proved to you by Mr. Y vν,,Ä this 

Gentle woman came to him with this Bond of Forty thouſand Pounds. And 

it was upon this Account, as ſhe ſaid : To wit, Sir Robert Clayton haviug 


wy her this Bond, it had taken Air, and was come to the Lady Clayttr's 


| Ear; which occaſtoned ſome Difference between Sir Robert Clayton and 
his Lady. She ſaid, That this Bond, by Direction from Sit Robert, was 
to be deliver'd up to him to be cancell'd ; and that Sir Robert Clayton had 


engaged to enter into a new Bond in the Penalty of Fifty-four thouſand 
Pounds, for the Payment of T'wenty-fix thouſand Pounds (there being at 
that Time ſuppoſed an Arrear of Intereſt for Twenty Thouſand Pounds) 
ee after Sir Robert's Death, and Inteteſt in the mean Time. She 
delivered this Bond to Mr, oeodteard. He takes a Copy of it, which is 
produacd and read. And fo, according to her Direction, Mr. //oodward 
does draw another Bond, with the Penalty of Fifty-four thoufand Pounds. 
And the then told Mr. IFoedward Sit Robert would ſeal this Bond upon 
the Delivery up of the Bond of Forty thouſand Pounds. Mr. dard 
having conſidered, that it was an extraordinary Sum, for Sir Robert to en- 
gage himſelf in, and he being a, very conſiderable Man, he adviſed her to 
have this new Bond well atteſted ; and to be ſure to get Witneſſes of un- 
queſtionable Credit to ſee it executed, And thereupon he offered himſelf 
to go with her to Sir Robert, to be a Witneſs to this new Bond. No, 
ſays ſhe, Sir Robert is not willing that this ſhould be known; yu are not 
| 


, 
a proper Perſon to be a Witneſs to it; thetefore, ſays ſhe, I will get ſome 
other Witneſſes to atteſt it. Whereupon he gives her this firſt Bond of 
Forty thouſand Pounds, which ſhe brought to him for the Payment of 
Twenty thouſand Pounds, and gave her alſo the Draught of the new 
Bond. He ſays, This Bond that the brought to him was atteſted by four 
Witneſſes. Sir Robert, it ſeems, upon her Anſwer in Chancery, not ima— 
gining any Thing of this, ſhe having diſclaimed in Chancery the having of 
any; ſome Time after he had heard a Report, as if ſhe was ſetting up of a 
new Bond, and that Mr, edward could givean Account of it. W herefore 
he ſends Mr. Baker to Mr. Foodward, who gave him the fame Account 
that he has done here. Then Sir Robert — a Complaint, and has her 
brought before me; and there was Mr. oodward with this Copy. And 
this was objected to her, as if ſhe had forged this Bond. And it ſeeme, 
when ſhe was there under Examination, and is proved to you by Mr. 
Baker, ſhe did plainly confeſs, that ſhe had forged this Bond of Farty 
thouſand Pounds, and that ſhe had procured one Pula to do it for her, 
who ſet Sir Robert's Name to it; and ſaid, that the Witneſſes, whoſe 
Names were ſet to it, were innocent, and knew nothing of the Matter. 
Now, what is ſaid for her on the other Side? They bring ſome Perſons 
for her, that ſay they have known her. One, that ſays he belonged to 
Lincoln's-Inn, and had been acquainted with her fourteen or fifteen Years, 
and did look upon her as a civil Woman; and for his Part, he does not 
believe ſhe would be guilty of ſuch a Forgery. Another, who is a Wo- 
man, ſays, ſhe has known her ſome Time, and ſhe ſays, ſhe has truſted 
her much, and did never hear her ſay any Thing of this Bond, but ſhe 
behaved herſelf civilly, and ſhe took her to be a very ſober Perſon. 
Another Witneſs ſays, ſhe look'd on her to be a very honeſt Perſon. 
This is the Sum of the Evidence. ; 
There is a very ſtrong Evidence to induce you to believe that ſhe did 
forge the Bond. Such a Bond ſhe had, that is plain. She does give no 
Account what is become of it; and ſhe does not ſhew any manner of 
Pretence of having ſo much Money from Sir Robert Clayton due to her; 
ſhe does not make it appear, why Sir Robert ſhould give her a Bond upon 
any Account. Now, for any to ſay that they knew her, and they do not 
believe ſhe would forge a Bond, that is no Evidence ; nobody ought to be- 
lieve Ill of Mrs. Butler, or any one elſe, unleſs it be made to appear. 
But the Queſtion is not, what they do believe ; but whether the Matter 
be proved to you to your Satisfaction that ſhe has forged this Bond ? 
And if you are ſatisfied that ſhe did forge it, you ought to find her guil- 
ty; and if you do not belieye the Evidence to be ſatisfactory, you ought 
to acquit her, | 


[Then the Fury withdrew, and being returned, gave their Verdict as 
follows :] 


Cl. of Arr. Are you agreed of your Verdict ? 

Fury. Yes. | 

Cl. of Arr. Who ſhall ſay for you? 

Fury. Foreman. | 

Cl. of Arr. Bring Mary Butler to the Bar. How ſay ye? Is the Pri- 
ſoner at the Bar guilty of the Forgery whereof ſhe ſtands indicted, or 
not guilty ? 

Foreman, Guilty. 


[The Jude 
pay a Fine of Five hundred Pounds to the King, and continue in Priſon 
till ſhe paid it. 


ment which the Court pronounced againſt her was, That ſhe ſhou'd 
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of his Wife's living in Adultery with Sit Jh Germaine; 
the Lords Scteilurf and kenn oral in AT wg: aſſembled, 
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.+ Humbly ſheweth, ad, complaineth to Your. maſt Excellent Majeſty, 
© your true and faithfu | 

© of England, That he did, ſome Years ſince, marry the Lady Mary Mor- 
« dant, his now Wife; and, that ſhe hath, for divers Years, lived in Se- 
© paration from the ſaid Subject, and hath had unlawful Familiarity and 
Al role Condbrfätwn td Sir Jahn Germaine, Bart. and is guilty of 
Adultery on per part, and#hath broken the Bond of Matrimony For- 
6 Soph here Ye, 45 your ſaid Subject hath no Iſſue, nor can hope for any 
other than ſpurious Iffue to ſuccetd him in his Honours, Digiiities, and 


FEdate, unleſs the Hid Marriage be deelar'd void, and annull'd by Par- 


© liament, and your Haid Subject be enabled to marry any other Woman. 
May it pleaſe . Majeſty, Oue of your Prinoely Good- 
© nefs ak Compaſſion to your ſaĩd Subject's Misfortune and Calamity, 


© and for the future Support and Comfort of himſelf and Family, that it 


may be enacted: And be it enacted by the King's moſt Excellent Ma- 
© jeſty, by and with the Advice and Conſent of the Lords Spiritual and 
« "Temporal, and of the Commons in this preſent Parliament aſſembled, 
© and/by the Authority of the ſame, That the ſaid Bond of Matrimony 
being violated and broken by the manifeſt open Adultery of the ſaid Lady 
* Mary Mo, dant, Be, and is hereby enacted, declared, and adjudged to be 
© from henceforth wholly diſſolved, annulled, vacated, and made void to 
All intents, Conſtructions, and Purpoſes whatſoever: And,” that it ſhall 
© antt may be lawful to and for the faid Henry Duke of Norfolk, at any 
© time or times hereafter, to contract Matrimony, and to marry (as well 
© in the Life-time of the faid Lady Mary, as if ſhe were naturally dead) 
with any other Woman or Women with whom he might lawfully marry 
in cale the ſaid Lady Mary was not living: And, that fuch Matrimony, 
* when had and celebrated, ſhall be a good, j 
© and ſo ſhall be adjudged, deemed, ak taken to all Intents, Conſtrue- 
tions, and Purpoles; and, that all and every Child and Children, born 
© in ſuch Matrimony, ſhall be deemed, adjudged, and taken to be born in 
+ lawful Wedlock, and to be legitimate and inheritable, and ſhall inherit 
© the faid Dukedom of Norfo/t, Office of Earl-Marſhal of England, and 
© all other Earldoms, Dignitics, Baronies, Honours, and Titles of Ho- 
« nour, Lands, Tenements, and other Hereditaments from and by their 
« Fathers, Mothers, and other Anceſtors, in like manner and form as an 

other Child or Children born in lawful Matrimony ſhall or may inherit 
© or be inheritable, according to the Courſe of Inheritances aſed in this 
Realm; and to have and enjoy all Privileges, Pre-eminencies, Benefits, 
© Advantages, Claims, and Demands, as any other Child or Children 
born in lawful Wedock may have or claim by the Laws and Cuſtoms of 
© this Kingdom. And beit further enacted, "That the ſaid Henry Duke of 
« Norfolk ſhall be entitled to be Tenant by Courteſie of the Lands and In- 
« heritance of ſuch Wife whom he ſhall hereafter marry ; and ſuch Wife 
as he ſhall ſo marry ſhall be entitled to Dower of the Lands and Tenc- 
ments whereof the ſaid Henry Duke of Neryelt ſhall be ſeiſed of ſuch 
© Eſtate whereof ſhe ſhall be dowable, as any other Huſband or Wife may 
or might claim, have, or enjoy. And the Child or Children born in 
« ſuch Marriage ſhall and may derive and make Title by Deſcent or other- 
« wile to and from any of their Anceſtors, as any other Child or Children 
may do, any Law, Statute, Reſtraint, Prohibition, Ordinance, Canon, 
« Conſtitution, Preſcription, or Cuſtom had, made, exercifed, or uſed to 
the contrary of the Premiſes, or any of them, in any wife notwithſtand- 
* ing. And be it further enacted by the Authority aforefaid, "That the 
© ſaid Lady Mary ſhall, and is hereby barred and excluded of and from all 
© Dower and Thirds, and of and from all Right and Title of Dower 


© and Thirds unto or out of any of the Honours, Manors, Lands, or Norf#l# ſhall be heard by her Counſel as deſired, on Tueſday next, at 


« Hereditaments of the ſaid Duke; and, That all Conveyances, Joyntures, 
« Settlements, Limitations, and Creations of Uſes and Truſts of, into, 
or out of any Honours, Manors, Lands, or Hereditaments, at any time 
< heretofore made by the ſaid Duke, or any of his Anceſtors or Truſtces, 
£ unto, or upon, or for the Ute or Benefit of the ſaid Lady Mary, or any 
© the Iſſue of her Body, or tor caſing, diſcharging, or counter-ſecuring 
any the Manors, Lands, or Hereditaments of the ſaid Lady Mary, or any 
« of her Anceſtors, ſhall be from henceforth, ſo far as concerns the ſaid 
Lady Mary, or any Iflue of her Body, or any Intereſt for her or them, 


* * 


MA 
| | utterly void and of none effect; and all and every the ſaid Honours, Ma- 
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nors, Lands, or Hereditaments of the ſaid Duke, or any of his An. 
* ceſtors or Truſtees, ſhall from henceforth remain, and be to and for the 
* Uſe and Benefit of the ſaid Duke, and ſuch other Perſon or Perſons, and 
for fuch Eſtates and Intereſts, and in ſuch manner an!] form as if the ſaid 
Lady Mary was now haturally dead without any Iſſue of her Body, And 
* alſo, That all Limitations and Creations of any Uſe, Eſtate, Power, or 
* Truſt, made by any of the Anceſtors of the ſaid Lady Mary, wits br for 
* the Uſe dt Benefit of the ſaid Duke, his Heirs or Aſſigas, out of any the 
© Manors, Lands, or Hereditametits of any the Anceſtors of the Taid 246 
* Mary, ſhall be from henceforth" void, and of none effect. + And de . 
© further enacted BY the Authority aforeſaid, That the ſaid Duke of Vor. 

xecutors, Adminiſtrators, or Aſſigns, ſhall, on or before 
the Five-and-twentieth Day of March, One thouſand feven hundred and 
* ane, pay, or cauſe to be paid, unto the ſaid Lady Mary, or ber A fic; 
* the Sum of Ten Thouſand Pounds of Tawful Money ef England which 
* was the Portion in Money paid on her Marriage with the faid Duke: 
© and on default of Payment of the ſaid Sum of Ten Thouſand Pounds, on 
* or before the ſaid Five- and-twenticeth Day of Marth, then, and in ſuch 
< caſe, the the ſaid Lady Mary, and her Aſſigns, during her Natural Life 
from the Deceaſe of the ſaid Duke, if ſhe ſhal i ſurvive him, ſhall be en- 
titled to, and ſhall aud may have and enjoy ſuch Joynture and other 
advantages as ſlie might or may have or claim by vertùe of a certain In- 
© denture, Quinguepartite, made upon and in conſideration of the faid 
Marriage, | bearing Date the Thirt:enth Day of June, Anno Domini One 
'© thouſand ſix hundred feventy-feven, and made, or mention'd to have 
been made, between Henry late Duke of Norfolk, then Earl of Norwich 
Father of the ſaid Duke, and the preſent Duke, by the Name of Henry 
Lord Howard of the firſt Part; Henry Earl of Peterborow and the aid 
* Dutcheſs, by the Name of the Lady Mary Mordant, fole Daughter and 
Heir apparent of the ſaid Earl of Peterborow, of the ſecond Part; Henry 
Marquis of Hora/ter, William Earl of Powis, and Henry Lord O. Brias, 
of the third Part; Arthur Oni, Eſq; and Themas Dalnatrey, Eſq; of 
© the fourth. Part; men Fox, Eſq; and Thomas J ft, Gent. of the fiſth 
Part: And by vertue of the Agreements contain'd in certain Articles 
beating Date the eight-and-twentieth Day of April, in the Year of 
our Lord One thouſand fix hundred ninety- four, made, or mention'd to 
have been made, between the ſaid Duke of the one Part, and the aid 
© Henry Earl of Puterborot on behalf of the faid Dutcheſs; and the aid 
'* Dutcheſs of the other Part, according to the true Intent and Meaning 
of the ſaid 47 7. Indenture and Articles; and alſo, during the 
joint Lives of the ſaid Duke and Dutcheſs, ſhall and may enjoy Five 
undred Pounds fer Aunum, by vertue of an Indenture Duadrupartit, 
dated the Fifteenth Day of June, One thouſand fix hundred Ninety- 
© four, made, or mention'd to have been made, between the ſaid Duke of 
« Norfolk of the firſt Part, the ſaid Earl of Peterborow and the faid Dutch- 
© eſs of the ſecond Part, Milliam Lord Lemfter of the third Part, and Sir 
c Jon M-rdant, Knight and Baronet, and William Longueville, Eſq; of the 
fourth Part. And then, and in ſuch Caſe, the faid Duke of Nor 
© his Heirs, Executors, and Adminiſtrators, is and are diſcharg'd of and 
from the Payment of the ſaid Sum of Ten Thouſand Pounds, an Thing 
© herein contained to the contrary thereof in anywiſe notwithſtandins; But 
on Payment of the ſaid Ten T houland Pounds inmanner aforeſaid,the the 
© ſaid Lady Mary ſhall be wholly barred and excluded from her ſaid Joyn- 
ture, and of and from all other Advantages out of the Real and Perſonal 
© Eftate of the ſaid Duke, as aforeſaid.” 

Upon the firſt Reading of the Bill, entitled, An A to difſolve the Dube 
of Norfolk's Marriage with the Lady Mary Mordant, and to enable lin t 
Marry again; it is order'd by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, that the Dutcheſs of Norfolk may have a Copy of the fail 
Bill; and that his Grace the Duke of Nat ſhall be heard by his Coun- 
ſe], to make good the Allegations of his Bill, on Tucſday next, at Eleven 
of the Clock in the Forenoon ; and that the Dutchels of N:rfolk may have 
Counſel to attend at the ſame time, if ſhe plcaſle. . | 

Die Sabbati 17 February, 1699. 

Upon reading the Petition of Aar, Dutcheſs of Norfelt, praying to be 
heard by her Counſel before any further Proceedings be made on the Bill, 
entitled, An Act to diſſolve the Duke of Norfolk's Marriage with the Lat 
Mary Mordant, and to enable him ts Marry again; it is ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, that the Dutcheſs of 


0 
0 


Eleven of the Clock in the Forenoon. | 

It is ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That William Lane, and John le Fountain, Gent, do attend this 
Houſe on Tueſday the Twentieth Day of this Inſtant February, at Ten of 
the Clock in the Forenoon, as Witneſſes to be examined on the behalf of 
the Duke of Norfolk. | | 


Die Lune 19 Februarij, 1699. ; | A 
It is ordered by the Lords Spiritual and Temporal in Parliament 
aſſembled, That Mr. Daniel Germaine, Mr. Simon Briane alias de Bricuu, 


* See State Trials, Vol. VIII. p. 7, and 27, Sc. for Two former Trials relating to this Affair. 


This Clauſe was added after the Bill was brought into the Houſe of Lords. 
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Alrs, 


funa- Maria Brione alias de Brieme, and Mrs. Fudith alias 
. — do, and are hereby requir'd, to attend fs Houſe Wit- 
2 on the of his Grace the Duke of Nerfolt, To- at 
Eleven of the Clock in the Feten. 


Die Martis 20 Februar), 169u1e2ee 
hearing Counſel, upon the Petition of the Dutcheſs of Norfolk, 

are to —— of — Seventeenth . as alſo Counſel ſor the | 
' Norfolk, the followin er was made; v:Zz. 

9 by the Lords Spiritual and Temporal in Parliament iſſem- 
bled, That this Hlouſe will hear Witneſſes for the Duke of No#folt, only 
to Matter of Fact, ſince the rejecting of the firſt Bill, except only Mr. 
Daniel Germaine, Mr. Simon Briane alias de Brienne, Mrs. Anna- Maria 
Briane ot de Brienne, Mrs. Judith Peoſſette or Perſide, Mrs. Elianor Vaneſs, 
who are at liberty to give Evidence to Matters of Fact before that Time, 
which were not then before the Houſe ; and are hereby required to attend 
this Houſe, as Witneſſes on the Behalf of his Grace the Duke of Norfolk, 
To-morrow Morning at Eleven of the Clock. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That To-morrow at Lwelve of the Clock, this Houſe will pro- 
ceed to hear Counſel and Witneſſes for the Duke of Norfolk, to make good 
the Allegations in his Bill ; at which Time the Dutcheſs of Norfol#'s 
Counſel ſhall be preſent. | 

Ie is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That /Filliam Bayly and Edmund Davis do, and are hereby 
required to attend this Houſe To-morrow at Eleven of the Clock in the 
Forenoon, as Witneſſes to be examined on the behalf of the Duke of 
Narfolk, 
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Die Mercurii 21 February, 1699. 


The Houſe being inform'd, That Endeavours had been made to ſerve 
Orders upon the Duke of ws Hake Witneſſes, and ſeveral of them were 
ſick, and others could not be found: 
o/eph Whilley * call'd in and ſworn, ſaid as follows : 
anicl Germaine, | went to his Houſe, and was told by a Neighbour | 
nobody was within; but they bid me go to the Alehouſe at the next Door, 
and I might heor of him; and enquiring there, I found one of his Jour- 
neymen, Peter Herenles, who told me, he had not been at home theſe fix 
Months, nor could not tell when he would return: But ſhewed him the 
original Order, and ferv'd him with a Copy, and told him his Maſter was 
to appear at the Duke of Norfelt's Lodgings, at the Houſe of Lords, To- 
morrow at Eleven a-Clock, as a Witneſs for him. 

Mr. Simon Briane. I went to his Houſe in St. Fames's-fireet, and Mr. 
Pasties Man, Fer. Hoffman, came to the Door, who told me Mr. Briane 
went to Kenſington that Afternoon ; and no ſooner had he ſaid fo, but Mr, 
Peſſette came in, who told me the ſame; and I aſx'd him to ſpeak with 
Mr. Briane's Wiſe, and he told me ſhe was ſo weak, that I could not ſerve 
her with the Order. Then I aſk'd to ſee Mrs. Poſſette, his own Lady; he 
likewiſe told me ſhe was ſick, and could not be ſpoke to; ſo I ſhew'd 
him the original Order, and left the Copy with himſelf for his Lady and 
Mr. Briang:'s Lady, and forthwith went to Nenſington, to ſerve the Order 
upon Mr. Briane; but not meeting with him, after a great deal of En- 
quiry, I left it with his Maid-ſervant at his Lodgings, and ſery'd her 
with it, who told me ſhe would give it her Maſter that Night, who waited 
for the King's coming from gs 9pm This Morning I went again 
to his Houle at St. — and ſent for his Servant, who told me his 
Maſter did not come to Town laſt Night; ſo I believe his Maid had 
given him the Order. | 

Mrs. Elianor Vaneſs. J enquired at every Houſe in Kenſington, where 1 
was inform'd there were Dutch * and could not know of any of 
them of any ſuch Woman; but the Earl of Albemarle's Steward, and the 
Porter of the Lodge going into Hide- Park ( Kenſington ), promis'd me they 
would enquire after her, and ſend me word if they heard of ſuch a Perſon. 

Then Geerge Starkey being call'd in and ſworn, ſaith as followeth : I 
ſerved William Bayly with the Order of this Houſe, to attend as a Witneſs 
this Day: He told me he was under a Courſe of Phyſick, and could not 
ſtir out without Danger of his Life ; but any other Day he would attend. 

Then a Certificate under the Hands of John Hutton and Theodore Colla- 
den, Doctors of Phyſick, was produced and read, as follows: 

We whoſe Names are under-written, Doctors of Phyſick, do certify, 
that Mary Wife of Simon de Brienne, and Judith Wife of Peter Perſode, 
have been for ſome time, and are at this preſent, ſo extraordinary ill in Bed, 
that neither of them can remove from thence without Danger of their 
Lives. Witneſs our Hands, at their Dwelling-houſe in St. Famer's-/reet, 


betwixt Ten and Eleven of the Clock in the Morning, the 21ſt Day of 
February, 1722. 


— 


John Hutten. 
Theodore Colladon, 

After which, the following Order was made; viz. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That Doctor John Hutton and Doctor Theodore Colladin (who ſign'd 
a Certificate delivered and read this Day, of the IIIneſs of Mrs. — 2 
Wife to Simon de Brienne, and Judith her Siſter, Wife to Mr. Peter Per- 
ſede) do attend this Houſe To-morrow at Eleven of the Clock, to atteſt 
upon Oath what they have certified, | 

Then the Form of the Oath formerly given to Witneſſes, being read 
out of the Journal, 23 Jun. 1691, the ſaine was agreed to with ſome Al- 
teration, and is as foffoweth : 

* YOU ſhall true Anſwer make to all ſuch Queſtions as ſhall be aſk'd 
you by this Honourable Houſe, in relation to the Charge of Adultery in 
** the Bill brought in by the Dukeof Norfolk againſt the Dutcheſs of Norfol+ 
with Sir John Germaine, You ſhall declare your whole Knowledge of 
* this Matter, and ſhall ſpeak the Truth, and nothing but the Truth, 
Das well upon the Matter as you ſhall be examined on behalf of his 


| and bis Diebefi, for a Divorce. 


Grace the Duke of Norfolk, as upon ſuch Interrogatorics as ſhall be | 


6 9 on behalf of the Dutcheſs of Noerſoll, without Favour or 
Ol. - 


4 
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Affection to either Party. So help you God, and by the Contents of 


* this Book.” 
Then the Counſel being called in, they for the Duke having opened 


the Nature of their Evidence, Mrs. 8 was {worn ;, and wing 
aſked ſome Queſtions by the Duke's Counſel, ſhe appeared to be a Date 


Woman, and could not wat underfabd Engliſh; and an Interpreter being 


offered by the Duke's Counſel, Counſel withdrew, and the Houle agreed, 


| that the Dutcheſs's Counſel ſhould have an Interpreter zIſo; and che 


Counſel being called in again, were told ſo by Order of the Houſe, and 
that 22 might proceed to any other Witneſs. The Duke's Counſecl 
deſired that they might 1 with Mrs. Vaneſs, and withdrew. 

Then the following Orders were made. | 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That the Agents for the Duke of Nerfolt do forthwith deliver a 
Liſt of the Witneſſes they intend to examine on the behalf of the Duke of 
W to the Dutcheſs of Nerat or her Agents. © 

t is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 

bled, That To-morrow at Twelve of the Clock, this Houſe will procced 
to hear Counſel and Witneſſes for the Duke of 97 5 to make out the 
Allegations in his Bill; at which Time the Dutcheſs of Norfolk's Counſel 
ſhall be preſent. a | 

It is Qrdered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That Dante! Germaize, $-mon Briane ilias de Brienne, Anna- Marin 


Briane alias de Brienne, Judith Poſſette alias Perſode, Guoutaken, 
Pontack, Suſannah Barrington, » Hugonee, Mrs. n >. 
Berger, IVilliam Lane, Fob le Fountaine, Jonathan Browne, utter, 


and Melburne do, and are hereby required, to attend this Houſe To- 
morrow at Eleven of the Clock in the Forenoon, as Witneſſes to be ex- 
amined on the behalf of the Duke of Norfott. | 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That William Allen and Fobn Maitland do, and they are hereby re- 
quired to attend this Houſe, on Service of this Order; as Witneſtes to be 
examined on behalf of the Duke of Norfolk, 


Die Jovis 22 Februarij, 1699. 


This Houſe being informed, that Sir Theodore Colladen and Doctor 
Hutten attended, as ordered yeſterday : 

Sir Theodore Colladon being called in and fworn, ſays, He ſaw Mrs. de 
Brienne yeſterday ; ſhe was very ill, fainting in Bed, and ſcarce able to 
live. Mrs. Perſode he alſo viſited, who having miſcarried by a Fright, 
could not ſtir out of her Bed without hazard of her Lite. 

Doctor Hutton being.called in and ſworn, ſays, He viſited Mrs. Mary 
de Briane this Morning; ſhe hath been fick three Months, is in an ill 
Condition of Health, and will endanger her Life if the comes abroad. 
Mrs. Per ſode is very ill, ſhe cannot come out of her Bed without endan- 
gering her Life, na; | 

Then the Counſel were called for the Duke and Dutcheſs of Nerfall. 

The Dutcheſs's Counſel moved to have the Witneſſes Chriſtian Names, 


and Place of their Abode, and ſaid they had not the Names till this Morn- 


ing. 
"Chen the two Interpreters took the following Oath. | 
You ſhall well, truly, and faithfully interpret Letween the Houſe and 
ElianorV aneſs, the Witneſs, truching the Matters fhe ſhall give in Evi- 
dence. 

Counſel being withdrawn, the Houle agreed to tell the Duke's Counſel, 
that they might proceed to examine Witneſſes that were named the Day 
before: And that if the Dutcheſs's Counſel had any Exception, the 
might now make it againſt them or their a and that the Duke's 
Agents ſhould give the Chriſtian Names of their Witneſſes, and as much 
as they can of the Places of their Abode to the Agents of the Dutcheſs. 

The Counſel being called in again, were told what was agreed on by 
the Houſe touching the Witneſſes: Then the Duke's Counſel proceeded 
and called in Elianor Vaneſs, who being aſk'd ſeveral Queſtions by the Duke's 
Counſel, the Interpreter aſk'd them of her in Dutch, and ſhe anſwered again 


to the «ay ard. and he declared her Anſwers to the Houſe in Engliſh. *_ 


Nicholas Haufier being ſworn in like manner, gave his Teſtimony in 
French by an Interpreter. 

Then Counſel being withdrawn, the following Orders were made; viz, 

It is Ordered by the Lords Spiritual and "Temporal in Parliament aſſem- 
bled, That the Short-hand Writers, who took the Witneſſes Evidence, 
do dictate to a Clerk, in order to be tranſcribed what the Witneſſes have 
ſaid ; That the Examinations with the Short-hand Writers Book and 
Papers are to be ſcaled up and kept by the Clerk until the next Day the 
Houſe ſhall proceed on this Matter, and then what is tranſcribed ſhall be 
read at the Bar in the Preſence of the Witneſs. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That on Saturday next, at Twelve of the Clock, this Houſe will 
proceed to hear Counted and Witneſſes for the Duke of Norfoll, to make 
out the Allegations of his Bill; at which Time the Dutcheſs of Norfolt's 
Counſel ſhall be preſent. 

It is Ordered by the Lords Spiritual and Temporal in Parliament afſem- 
bled, That Simon Briane alias de Brienne ſhall be, and is hereby required, 
to attend this Houſe on Saturday next at Eleven of the Clock in the Fore- 
noon, to be examined as a Witneſs on behalf of the Duke of Norfolk. 


Die Veneris 23 Februarij, 1699. 


It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That James Berger, Suſanuah Barrington, Frances Knight, and James 
Macdonnell, ſhall, and they are hereby required to attend this Houſe To- 
morrow at Eleven of the Tlock in the Forenoon, as Witneſſes to be ex- 
amined on the behalf of the Duke of Norfelk. 


Die Sabbati 24 Februarij, 169g. 


The Houſe being moved, That Mr. Simon Briane or de Brienne may be 
ſent for in Co, for not having attended according to the Order of 
this Houſe, as a Witneſs for the Duke of Norfolk : 

Ii 


Here- 
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eo. 575. rk No . 4 ie 
went to the Houſe of che ee eee enquired for Mrs. 
Su ſaonnb Barrington, and if ſhe Ied thete A M. 

he could tell me where ſhe was? He ſaid, Na. 

Then I went to ſerve Mr. Simon B#iant ot de Brienne; and being at his, 
Houſe, enquired for Him: His Man ſaid, his Maſter was gone to Ken» 

Eton. He took the Order, and ſaid he would give it his Maſter. 

went to the Lord Cutt's Houſe, and aſk'd for one Mr. Berger, but 
could not hear of him; I went to my Lord's Stables, and aſked his Coach- 
man for Mr. Berger, he ſaid he lived in Hedge-Lane there I went and found 
his Wife, and delivered the Order to her; ſhe ſaid, ſhe would have no- 
thing to do with jt, and that Mr. Germaine gave him Bread, I ſaw him 
Yeſterday, and he told me he had been with the Duke of Norfolk, and 
would attend him again. ** 

I went again to the Dutcheſs of Nerfoll's Houle to ſerve Mrs. Barring- 
ton; and one told me ſhe was ſeen to look out of a Window, and another 
told me ſhe was at Home; fo I could not ſerve the Order on her. 

The Houſe being informed upon Oath, That a Copy of the Order for 
Mr. Simon Briane or de Brienne to attend this Houſe, as a Witneſs for 
the Duke of e 0 was left with his Servant at his Dwelling- place, 
and he not attending this Houſe, It is Ordered by the Lords Spiritual and 


Hereupon Thee: ee wah called in 1 ao eee 


Temporal in Parliament aſſembled, That the Serjeant at Arms, attend- 
ing this Houſe, do forthwith attach the Body of the ſaid Simon Briane or 
ce Bricnne, and bring him to the Bar of this Houſe to anſwer for his Of- 
fence : And this ſhall be a ſufficient Warrant on that behalf. 
To the Serjcant at Arms attending this Houſe, his Deputy or Deputies, 
and every of them, 

The Houſe was informed that one Hugonee, Servant to the Lord Haver- 
ſham, being ſummoned, was ſince gone away. Of which the Lord Ha- 
verſham gave the Houſe an Account to this Effect; That he received a 
Letter from the Duke of Norfolt, wherein he deſired his Servant might at- 
tend the Houſe this Day. And his Lordſhip writ an Anſwer that he 
ſhould. But when his Lordſhip aroſe in the Morning, his Servant was 
gone away, and told the Laundry-woman or Servants, he had a Quarrel, 
ard was going for Holland. 

"The C ay and Witneſſes being called in for the Duke of Norfolk, the 
Dutche{s's Counſel preſent, and Mrs. Yaneſs at the Bar, the tranſcribed 
Depofitions from the Short-hand Writer were read to her, and ſhe ſigned 
them. ; 

In like manner Nicholas Huſſer's Depoſition was read, and he ſigned it. 

Then the Counſel praceeded, and examined Milliam Bayly, and his 
Depofitions were taken in Short-hand, was left with the Clerk to be 
tranſcribed, in order to be read to him on Monday next. 

Counſel withdrew, and it was ordered that Milliam Bayly do attend this 
Houſe on Monday next. 

Then the following Orders were made. 

It is Order'd by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That on Monday next at Twelve of the Clock this Houſe will pro- 
ceed to hear Counſel and Witneſſes for the Duke of Nrfolt, at which 
Time the Dutcheſs of Norfol#'s Counſel ſhall be preſent. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That Mr. Secretary Vernon be deſired to ſend to this Houſe, on 
A/ſonday next at Eleven of the Clock, the Books wherein the Entries of 
Paſſes are in the Months of January, February, and March, One thou- 
ſand Six hundred Ninety-one. 


Die Lune 26 February, 1099. 


The Counſel for the Duke and Dutcheſs of Norfolk were called in, and 
the Examination of Milliam Bayly was read to him; and he being croſs- 
examined by the Dutcheſs's Counſel, and that Examination read to him, 
he ſigned them. 

Then John Curry was called in and ſworn, ſaid, I went to ſerve Mr. 
La Huntaine and Mr. Late with the Order for their Attendance. 

Mr. La Fountaine's White lay in; he ſaid he could not be forced to come, 
he was not a Subject of England, and is the Lady Dutcheſs's Servant. 

Mr. Lane gave me a Letter to the Clerk of the Parliament, which was 
read, and in it he deſired further Time, not having Horſes, nor could 
ride faſt, 

The Dutcheſs's Counſel moved for Copies of the Depoſitions taken, 
and Pime tor the Dutcheſs to be heard, and withdrew Then the fol- 
lowing: Orders were made, (viz. ) 

An Order for both Parties to have Copies of the Depoſitions, and fo 
much as relates to that Matter in the Journal. 

Ihe other for hearing the Dutcheſs by her Counſel, on Monday next, 
and the Duke's Counſel then to be preſent. 


Depoſitions of Elianor Vaneſs. 
Die Jovis 22 February, 1699. 


EL Vaneſs (worn, Depoſeth as followeth, (viz.) 
DQuejt, D'ye know Sir John Germaine and the Dutcheſs of Norfolk ? 
Anſw. Yes. 
J. How long have you known them ?---4. Two Years. 
©, When did you fc come acquainted with them ? 
A4. or Jun Germainc's Siſter hired me for a Cook-maid the Summer 
after the King came for England. 
In what Month of that Lear? -A. In May. 
©, Did you live with either of them as a Servant-maid ? 
A. I lived two Months with my Lady Dutcheſs, in Sir John Germaine's 


Houſe. | 
9, How long did you live in the Houſe with them? 


168, Proceedings betwens pag -<v/ Norfoll 


q 


, Till they went to Faux-bal!, 
2. How long was the Dutcheſs in the Houſe before they went to Vaux- 
Hail ?---A. "Two Months. | 


ta W. 1E. (ac 
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| 2 7 N Juſt over Spring-Garden, WAS. 77 
E Ag The; ;1 ime whey the Lady Dutcheſs lived with Sir Jun Germning, 
has 1 7 and Converſation did they keep with ane anctice “ And. 
in what Manner ?---A.. Like Man and Wiſee6. þ 2 * 

©, Where was it the Lady Dutcheſs lived when you came firſt into 
England;? A. In Sir Jom Germaine's Houſe. | 
2 Where did ſhe live then ?---- 4. The Dutcheſs lived thete-then. 
| Ho long continued the there ?--- 4, About two Months. 
| 5 How did they live together during that Time ? 
A. Like Man and Wiſe. I | 
' ©. Saw you them in Bed together at any Time, at that Place in the 
Cockpit .A. Yes. 
©, How often? 

Many times; as often as Man and Wife ſhe ſaw them in Bed, but 
did not put them in Bed in thoſe two Months. 

Did you think any otherwiſe, but that they had been Man and Wit! 

She did not at firſt, but afterwards ſhe did; and then they kept her 
within Doors, for fear the ſhould tell it. 

Whither did the Dutcheſs go after that two Months? 
To Vaux- Hall, l 
2. How long did ſhe live there ?--- 4. About two Years, 
D., Did Sir fobn Germaine uſe to comg and keep Company with the 
Dutcheſs there ? 
A. Ves; he uſed ta come and dine with her ſometimes ; and he lay 
there ſometimes, | 
What Converſation had Sir 7% Germaine with the Dutcheſ; at 
Vaux-Hall ?----A. They convers'd together as Man and Wite. 
9. How long ?- -A. Sometimes one Night, ſometimes two. 
O. How often did he uſe to come thither ? 
A. Sometimes twice, ſometimcs three times a Week, and ſometimes but 
once, 
2: Had they one Bed, or two? A. But one. 
. What name did the Dutcheſs go by at Faux - Hall? 
A. By the Name of the Lady Beckman. 
D. What Kin was Sir John Germaine pretended to be to the Lady 
Dutcheſs ?---A. Her Brother: my Lady Dutcheſs ſaid ſo. 
I: Did you go with them to Vaux-Hell, or not ? 
She went with the Lady Dutcheſs, 
O. Whoſe Servant was you there ?--- A, Lady Dutcheſs's, 
A. How long did you ſerve the Lady Dutcheſs ? | 
A. She ſtaid wiza her till ſhe went to MIL ban“. 
V How came you to leave their Service ? 
. They ſent her away upon the Account of the late Trial. 
I Who went with you ? 
Mrs. Syſannah, Chambermaid to the Lady Dutcheſs ; and Mr. Nh 
cholas, that was Gentleman to Sir 77% Germaine. 
9, What's his Name ?--- 4. Nichilas Hiſir. 
Q: Who took care of your Paſſage ?--- A. Nich:tas Ilaſier. 
&, Whither was * order'd to go? - A. To H, to the Hague: 
They paid her in full, and promiſed fifty Livres beſides. 
I Was any Part of it paid? and by whom? 
dhe receiv'd it in four Quarters, from his Brother Philip, at the Hague, 
O. Whoſe Brother ?-. Sir Jahn Germaine's Brother. 
©, Who hired you when you came to England ? 
Mr. Briane's Wife. 
A: What Kin is ſhe to Sir 7ohn Germaine ? 
A. His Siſter; and they promiſed, if Matters did not go for the Dutchek, 
ſhe would come to Holland herſelt, and take her into her Service again, 
2. Have you ſcen Sir Jahn Germaine and the Dutcheis in Bed together 
at Mill-bank ?--- A. Once or twice. 
N: How long had the Lady Dutcheſs lived at Mill- lan ere you left her 
Service ?--- A. Nine or ten Weeks. 
35 How came you to ſee them in Bed together ? 

. By reaſon none was ſuffer'd to come into the Room, the Bedeham- 
ber, but ſhe and another Maid, to bring Neceſſaries, as Water to wail 
their Hands, and to clean the Room. 

9. Did you ſee them at their undreſſing, when they went to Bed ? 

She undreſs'd them herſelf, and ſaw them in Bed, 


2, Give an Account how you two came to be admitted into ths 


Chamber, and what you ſaw there. 

A. She help'd them to Bed, and ſaw them go to Bed together. 

©. Saw you them next Morning ?--- 4. Ves. 

95 On what Occaſion came you into the Chamber in the Morning ? 
She came with Chocolate, and Water to waſh their Hands. 

85 Did you ever ſee Mr. Nicholas H:jier there ? 

Ves; he did the buſineſs that ſhe did when ſhe could not be preſent ; 
he was Valet de Chambre. 

85 Was he Valet de Chambre to Si 2 Germaine, or to the Dutcheſs? 

. He belong'd to the Dutcheſs at Vaux-Hall, and atterwards to Sir Jabn 
Germaine. | 
2. Came he to Sir 7% Germaine before the Lady Dutchefs went to 
Vaux- Hall, or not ? 
A. The Dutcheſs was at Vaux-Fa!l when he came to Sir Fon Germain. 
J Who lived with the Dutcheſs at Vans {all ? 
Sir John Germaine's Siſter. 
O: Who hired you ?--- A. Mrs. Briane, Mr. Briare's Wife, 
9. Was there no other Relation of Sir Jahn Germa::ic's that lived there 
beſides ?- H. Mrs. Judith. * 
. What Mrs. Judith? What's her Name ? "af 
She does not know. i 

: What Kin was Mrs. 'Fudith to Sir Jan Germaine ?9--- A. His Siſter. 
Did the Dutcheſs uſe to go to no other Place? 

A. None but to the neighbouring Gardens, to gather Flowers. 
When you were at Mill: hant, did you ever fee the Dutcheſs's Father! 
She hath been ſeveral times at the Dutcheſs's Father's, and the Lady 

Dutcheſs told her Father and Mother, that the brought her from Holland; 


| ſhe dreſs'd three Diſhes of Meat by Order of the Dutcheſs, 
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bo was the Lady et Father? Where did helix? 7 


He lived at Milli- band, but could not tell his Name; the Lord Pe- 


[ 


but could not think on't before now. $3.14 


| When ſhe lived with Germaine at the Cockpit, was there no other 

* with them at that Time ?—F. Nobody. | 

9. Did Sir fobn Germaine's Brother-in-Law or Siſter lie in the Houſe 
Pp. | | 

* y Ye, when they came firſt to England they uſed to lie there. 

Name them ? 

Mr. Briane, and his Wife. .. 

Did you ſee any of Sir John Germaine's Relations, at any time, in 

3 during the Time that the Dutcheſs was in Bed with him? 

A. Yes; Mr. Briane and his Wife. 2 

Was Sir Febn Germaine in Bed at that time with the Dutcheſs ? 

Ves. 


Elianor Vaneſs craſi-e xamin' d. 


9, Was it at Vaux- Hall that the Lady Dutcheſs ſaid, That Germaine 
was her Brother ?—A. Yes. ; : 

2, Did the Dutcheſs tell you, that Sir John Germaine was her Bro- 
ay She gave it out among the Neighbours, but never told her ſo. 
Was you Cookmaid f—F. She was hired for Cookmaid, 

Did you continue to act as Cookmaid ?—F. Yes, at Vaux- Hall. 
Was you at the Cockpit ? | 
" She uled to clean the Rooms, and nobody was ſuffer'd to come in- 
to the Room but ſhe, Mrs. Suſannah, and Nicholas. 

Was there no other Woman in the Houſe but you? 

A. Yes, Mrs. Suſannah. 

Where did you fee Sir John Germaine and the Dutcheſs in Bed? 
At Vaux-Hall. 

When came you from Holland? A. About five or fix Weeks ago. 
Where have you been ſince ? 

” She does not know no Place nor Street in London. 

Ho came you over ? 

7 About a Year and half ago ſhe met Nicholas at Amſlerdam; ſhe afk'd 
him how he did, and if he had got a Place, He anſwer'd, No; but he be- 
liev'd he ſhould very ſoon have one in England. 

2, Whoſent for you, or brought you over from Holland this laft Time? 
A. She met Mr. Nichelas about a Year ago, and ſaid, She had a great 
Mind to go and live in England again; and he ſaid, He would get a Place 
or her. 

g Who ſent for her? -A. Does not know. 

J. When you came over, who paid your Paſſage, and firſt took Care 
of vou? -A. Nicholas hath given her what ſhe ſpent ſince, 

Z. Who brought you ta Town? And who furniſh'd you with Mo- 
pey? And where did you land? What Houle did you firſt come to? 

A. She landed at Graveſend. 

9. Who receiv'd her there; or, when ſhe came to Town, brought her 
to any Place to lodge at ? 

A. Nicholas brought her to a Place where ſhe was ſecure, 

2, What Place is it ? A. She does not know, ſhe never was in London. 
Did you not live at Vaux- Hall, and at Sir Fohn Germaine's Houle in 
the Cockpit A. She was no further than thoſe Houſes ; ſhe means, ſhe 
was never in the City of London, 

9. Where is the Houle ſhe has been at theſe ſix Weeks ? 

A. She can't tell whereabouts it is. 

5 2, Was you not ſent for back from Holland to be a Witneſs ? 

A. No, knew nothing of it till about. Now about eight or nine 
Weeks ago, 

In what Street is the Houſe you have been at ?—A. I can't tell. 

F How long is it fince you went into Holland, ſince you left the 
Ducheſs's Service A. About eight Years ago. 

2. Did you never tell any body the Occaſion of your going over? 

A. Yes, in Holland, but not here. 

A.: To whom did you tell it? -A. To a great many. 

. Know you any of thoſe to be in England that you did tell it to? 

A. Does not know any. 

D. Did you ever diſcover this Matter of your own accord ? or, Was 
you aſk'd to do it ? 

A. I faid, I would tell the Truth if I were aſked. 

A, Can vou name the Perſon that aſk'd you ? H. Mr. Nicholar, 

Had you any Diſcourſe about this Matter about eight Weeks ago? 

A. When I aſked Mr. Nu betas if he could get me a Place in England, 
I told him, I would ſay the Truth. 

9. What Diſcourſe had you with Mr. Nicholas about it? 

. I aſked Mr. Nichelas, whether there was any danger of any ſuch 
Thing? He ſaid, He knew nothing of it. 

, Did you ever diſcover that you were ſent out of the Way, into 
Hiliand?—A. No. 

2. Whether you and this Gentleman that interprets have not talk'd 
molt of this Matter before you came hither ?—#. No. 

A. Who have you talk'd to about this Matter, ſince you came into 
Engiand, beſides Nicholas ? A. Nobody. 

2: Are you a Single Woman, or a Married Woman ? 

A. A Single Woman. 


The Dule's Counſel. 
2. Was it your Buſineſs to look after the Chamber, to keep the Door 


constantly, or on what Occaiion ? 

A. 1 uted to waſh the Dutchets's Cloaths, and bring 'em to Sir Jahn 
( Reins Houſe, and keep the upper Rooms clean, where Sir Fohn Ger- 
wane lay. | 

2, TY Suſan go over with you into Holland, and come back with you? 

4. Mr. N as brought me into a Room where ſhe was kept, and I 
eyed a while with ber, 


— 


an bis Datth2fs, for Diver m. 
35 Did Sifar go with you, and come with you again? _ | 
. Nicholas, and 65 and I, were in a Room together, and Mr. 


| 


| 


ö 
| 


— 
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Germaine came every 

54, Did 5,6 go to Thlland with you ? Whether did you go before 

„Did Suſen go to nd with you ether did you ore 

> J or rok r 8 | - ; 

A. Sir John Germaine ordered Nicholas and ſhe to go into Holland, and 
Nicholas went with her. Signum, 


ight when the Houle was broke up, and told us 


Elianor Vaneſs. 


Fe "OE „ 


Depoſitions of Nicholas Hoſier. 
Die Jovis 22 Februarii, 1699. 
( Nicholas Hoſier ſworn.) 


2 ETHER he knows Sir John Germaine and the Dutcheſs of 
Wiz 51? 7 


A. Yes, Sir, I underſtand; I know both. 13 5 
9. How long have you been acquainted with Sir John Germaine, and 


upon what Occaſion ? 
A. The firſt he came to know him was in Suffoll-Street. 
» Whether ever he was a Servant to him? 
Ves; I was a Servant to him there, | Py 
I When was it you firſt came into Sir John Germaine's Service? 
It was above half a Year before King James went away. 
J Did you live with Sir John or the Dutcheſs ? 
With Sir Jahn Germaine. 
I Where did he dwell at that Time? 
. He had Lodgings at the Golden Ball. | 
9. Was you with him afterwards when he was at the Cockpit & 
Ves; and TI lived with him at the Cockpit too. | 
2: At that Time did you know the Dutcheſs of Norfolk ? 
I knew her, becauſe they told me ſhe was ſo. | 33 
8 V; 3 there any Lady that lived with Sir 70h Germaine at the 
ockpit | 
A. At that Time there was Mrs. Briane, Sir Jobn Germaine's Siſter, 
I Was there any body elſe us'd to lodge there? 
There was none there but her at fel. 
Was there any other afterwards? 
Yes, about two or three Months after he was there; but I don't 
juſtly know how long afterwards. 
Who was there then! 
« There was his Siſter, by Name Mrs. Judith Germaine. 
I = you know any thing about the Dutcheſs of Norfulk at that Time! 
0. | 


2. What Converſation had Sir Fobn Germaine and the Dutcheſs of 


_— A. She was in the Houſe, and they Eat and Drank together, 
and Lay together. 


Q: Where was that? 
A. At Sir Jahn Germaine's Houſe, next the Cockpit. 
Q. How came you to know they lay together? A. Becauſe I was his 
Valet de Chambre, and help'd to undreſs and put him to Bed. 
V Where was the Dutcheſs at that Time? | 
. The Dutcheſs was ſometimes a-Bed, and ſometimes not, according 
as he came home, early or late, 
5 How long was the Dutcheſs with Sir Fon Germaine at the Cockpit ? 
. She was at the Cockpit before I came there. 
2. Whether he went from Sir John Germaine's Service, after he came 
to live there ? A. He left his Service ſeveral times. 
I When was the firſt time he went from Sir John Germaine's Service ? 
Te firſt time he left his Service was in Suffolk-Street. 
8. How long was it beſore he came to live with him again? 
. He came into his Service again, the Summer after this preſent 
King came into England. 
What Time of the Summer was it ?—4. He can't juſtly tell that. 
Whether the Dutcheſs was there before he came to the Cockpit, ar 
not A. She was there before, 
I How long continued ſhe there ? 
About fifteen Days after he came to Sir Fohn Germaine. 
A. In what manner did Sir John Germaine and the Dutcheſs live there 
during thoſe fifteen Days ? 
A. He ſays he hath already explained that before, he uſed to undreſs 
him and put him a-bed together with the Dutcheſs. 
2. Where did the Dutcheſs live after ſhe went from Sir John Ger- 
maine's Houſe ? -H. She went and dwelt at Vaux- Hall. 
I By what Name did ſhe go when ſhe was at Vaux- Hall ? 
She went by the Name of my Lady Beckman. 
: 2. Whether he went with her, or continued in Sir John Germaine's 
ervice f 
A, He went with my Lady Dutcheſs for ſome time, by Sir Jabn Ger- 
maine's Order; he was ſometimes with the one, and ſometimes with the 
other; ſometimes one paid him, and ſometimes the other. 
I Whether Sir 7ehn Germaine went to Vaux- Hall? 
. He came there ſometimes ; he has ſeen him there ſeveral Nights, 
Whether he ſtayed all Night there? -. Sometimes. 
: Whether he was alone, or any body was with him ? 
A. There was ſomebody lay with him. 
2. Who, upon his Oath ?— A. Madam the Dutcheſs, Madam Beckman. 
V How know you that ? 
. Becaule he undreſs'd him when they lay together. 


How often was that ? 
2. What Service was he in when he went out of England, and upon 


He can't juſtly ſay how often, but it was feveral times. 
what Occaſion ? 
| A. He 


= 
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4. He left Sir Jobn Gobmaine's Service 22 that. Time whan.the Trial, 


| 3 y whoſe Order did you leave that Service t . 225 J. 


A. He deſired leave. n, 8 
FJ How came you to leave that Service at that Time? 
L Bechuſe he was afraid he ſhould be 
what he had ſeen. ' | 
2 
when he went? We #4 | 
A. There were two Servants of the Dutcheſs's. 
- &, What was their Names? FB 
A. One is called $y/avnah Barrington, and the other Eltanor Vaneſs. 
9. Whither did they go? 
He was ordered by Sir John Germaine to hire Lodgings for them, 
where they ſhould be-unknown and private. | 
| 3 What was the Reaſon why they ſhould be in private? 
J. He knows no other Reaſon, but the Difference before the Parlia- 
ment between the Duke and Dutcheſs of Norfolk ; he was WARP take 
the Lodgings, becauſe the Wind was contrary for them to go for Holland, 
and took private Lodgings for them by the Order of Sir 7 
„What became of Suſannah Barrington after that ? | 
She ſtay'd about three Weeks with him, and then Sir John Germaine 
came and fetch'd her back again, and where he carried her he does not 


know. : | 
I; What became of Vaneſs, and yourſelf afterwards ? 
When the Wind favoured, we paid the Seas. 
What time of the Year was it! | 
It was about Eaſter that he came into Holland. 3 
What Time he went from his Service, and was ordered to be private? 


It was about the Time of the Trial. 
7 2 Whether he hath yr Paper under Sir John Germaine's Hand for his 
Diſcharge ? We do not 


it, but K. refreſh his Memory. 
[The Paper was dated Eighth of Fe 
ninety-two, reckoning the Year to begin the ff of January. ] 
Whether that was the Time be left the Dutcheſs's Service? 
A. Yes, about fix or eight Weeks after he went to Sea. 
E 2 Where did you ſtay in the mean time ? 
J. In the Minories near the Tower. 
©, How came you to ſtay there ſo long after you were out of Service, 
before you went beyond Sea? 2 
A. Becauſe the Wind was 
D. Who went over with him? What became of Elianor Vaneſs ? 
A. She went with him to Holland. 
. Who bare her Charges thither ? 
Sir John. Germaine gave him ſeven Guineas to pay for the Expences 
that he was at here, and to croſs the Sea. 
2. How long after that he continued in Holland, before he came into 
- England? | 
4 He did not ſtay long in Holland, but went into his own Country. 
I How long was it before you returned to England ? 
The Summer following. 
©, Was he ſent for over into England, and by. whom? | 
. Yes, Sir. Jobn Germaine ſent to him often, by himſelf, and by his 
Brother in Holland. 5 
9, When he came over in the Summer following (in Ninety- two) 
whoſe Service did he come to ? 
I. He returned to Sir John Germaine. 
2. Where did he live at that Time? 
Where he lives at preſent, at the Coclpit. ; 
2. Whether after he came back in the Year One thouſand ſix hundred 
ninety-two, he obſerved any Converſation between Sir John Germaine and 
the Dutcheſs ? 
A. Yes; he ſays he ſaw them. come together at their Houſe. 
H, What more ?--- A. He again then ſaw them a- bed together, 
- I, Where ?---A. In the Houſe of Sir John Germaine. 
85 How often may that be ?--- 4. He can't juſtly tell how often. 
J. Whether it was often or not -A. No, he can't ſay very often. 
J. When was the laſt Time he ever ſaw them a- bed together ? 
© The laſt Time he ſaw them a-bed was not at the Cockprr. 
Where then? 
It was at the Dutcheſs's own Houſe, where, as he believes, ſhe 
uves ſtill. 
i). Whereabout in the Toben? 
A. It was upon a Corner of the Park, near my Lord of Oxford's. 
9. How long ſince he ſaw them laſt a- bed together ? 
A. He can't juſtly tell the Time, it was about two or three Months 
before he went away. ; : 
2. Did he mean the firſt, ſecond, or third Time ? 
A. It was two or three Months before he went away the laſt Time. 
©. In what Year did he go away the laſt Time? 
Let him look upon any Nate he hath to refreſh his Memory. 
[ Accordingly he look'd upon a 4 | 
. Tis the Twenty. ſeventh of April, One thouſand ſix hundred ninety- ſix. 
D. Did you go away then the laſt Time ? : 
A. Yes, he ſays, that 'twas the laſt Time he left his Service. 
9. How long before that did you ſee them a-bed together ? 
- He favs it was about two Months and a half before he left the Service. 
When my Lady Dutcheſs lived at Yaux-Hall, whether he can name 
* - elle that was a Servant in the Houſe at that Time? 
J. Yes, there was one Elianor Vaneſs. 
What Servant was ſhe ? 
dhe look'd to the Kitchen. 
9. Whether he has ſeen her in the Chamber when the Dutcheſs was 
a- bed there ?-. Yes, very often. 
9. How came ſhe that was Cook-maid to be in the Chamber ? 
A. He ſays he can't tell the Reaſon, or what Buſineſs ſhe had there; 
put chere ſhe was for one Thing or other, beſt knoyn to herſelf; he does 


not know. 


Germaine. 


*» ** 


obliged. to ſpeak the Truth of 
Whether any went with him, and who went from their Service 


? 


uary, One thouſand fix hundred | 


_ 


* 


1 


A 


E. Whether when the Dutcheſs 
John Germaine came to her there ? dag 

A. Yes, they . come and ſee her. 
I Who were they 
Mrs. Brienne and Mrs. th; he 


he does not remember thy 


8 r lain 5 ut Mrs. Judith has. 
. ere it was, and upon what Occaſion he met with Elianor 
after he carried her over into Holland? oh Fay 


A. I met her in Amfterdam. 
caſion? 


When was that? 
About a Year and a half, to his Remembrance. 
| I 28 he came over with her the laſt Time ? K 
Les; he came over into England with her in Co 
ſeven Weeks fince. ee eee C 
85 Where has ſhe been ſince he came into England ? 
She was in Lodgings. 
55 1 
- He put her into private Lodgings, that ſhe ſhould be ſecure, 
I Why did you put her into — Lod 
ſomebody might give them ſome Affront, or do them an Injury; and 
therefore he thought it beſt to be in ſome Place of Security. 
2, What particular Reaſon had he why he ſhould take private Lodg. 


ings, or have that Fear upon him? 
A. He ſays, that when he was laſt here, Sir John Germaine came up 


_ * a great Paſſion, and ſwore, and ſaid, ſomebody would be- 
ray him, 
] deſire he might repeat that again? 

A. Sir John Germaine came one Night up Stairs and ſaid, that Nicheln 
this Rogue, would betray him. | 

2. Who was that? | 

A. He ſays *twas one Nicholas Ruſhett, that ſerved 
tell, but he was in his Service; that he heard theſe Words, and that h: 
2 in theſe Circumſtances, the ſecureſt Way would be to take privat 

gings. 

9, What brought him into England the laſt Time ? Whether he wy 
ſpoke to to come, and for what Purpoſe ? 

A. He ſays, that about two or three Years ago he happened to mer 
with a Friend, and he deſired him if he heard of a good Place for him in 
England, to let him know of it, for he would go and ſerve there again. 

2, Whether he was ſpoke to to come over, or was Elianor Van; 
ſpoke to, and what was the Occaſion ? 

A. My Lord afk'd him if he would ſpeak the Truth, and do him an 
Service ; and whether he would bring this Girl along with him. 

py Who was it that ſpoke to him 4 


My Lord Duke and my Lord Howard. 
hen was that ?--- 4. It was about a Year ago. 

2, Where was he at that Time ?- -A. He was in London. 

Did he go over of his own Accord, or was he ſent into Holland; 
who it was that ſent him over, and for what? 
A. It was a Friend of his Acquaintance, that he defired, in caſe he 
heard of a Place, to ſend for him. 
I Who ſent for Elianor Vaneſs over? 

He fays, that after he had promiſed my Lord Duke and Lord Hou 
to ſpeak the Truth of what he knew, they deſired him, that if he ma 
with Elianor Vaneſi, to deſire her to come over, and ſpeak the Truth d 
what ſhe knew. | 
55 How long after did you meet with Elianor Vaneſs ? 

. *Tis about twelve Months fince I met with her. 

Q When was the firſt Time that he ſpoke to Elianor Vaneſi about he 

9 to ſpeak the Truth ?--- A. Tis about a Year ſince. 
55 ow long is it ſince they reſolved to come over? 

About twelve Months. 

Whether he was acquainted with Elianor Vaneſs before he met vid 
her in Sir John Germaine's Service? 

A. He ſays never. 

A: You ſay you went from Sir John Germaine's Service in Suffolk-ſiret, 
and you ſay when you came to him again he lived in the Cockpit ; did yoi 
find Elianor Vaneſs there then? 

A. He ſays he found her at the Cocſpit. 

When he waited on Sir ohn Germaine in his Chamber, who wat 
ed on the Dutcheſs in her Chamber ? 

A. There was one Suſannah Barrington, and Elianor Vaneſs. 

15 But who waited upon her in her Chamber ? 

« Suſannah Barrington did, to dreſs her. 

2. Whether he had ſeen ry of Sir 

i 


gow Germaine's Relations in tit 
Chamber, when this Lady and Sir Jahn Germaine were a-bed together! 
4. Yes. 


Name them. 
He ſays, he ſaw Mrs. Brienne and Mr. Daniel Germaine there. 
85 Did you fee Mrs. Judith there ? | 
He does not remember that he ſaw Mrs. Judith in the Room wi 
they were a- bed together; but the other he hath ſeen when they were a-bi 
together, but at different Times, 
Whether ever he hath ſeen the Dutcheſs at any other Place? 
He has been at the Chapel with her, and elſewhere. 
. Where ? 
At my Lord Peterberough's, and in her own Houſe ? 
Croſs Examined. 
Q. I deſire he may reduce this to a Certainty, what time he went c 
of England, and look upon his Note again. | 


[ He lork'd upon his Note, and tiuas dated Eighth February, Ons thouſand} 
hundred ninet;-twe. | 


3 


was at Vaux-Hall, any Relations of x; 


2: Whether he came over into England with her, and upon what O5. 


A. I met her at Am/terdam; and ſhe aſk'd me what Buſineſs 1 | 
| whether I had a Maſter; and I ſaid, No. n 


ings ? 
Becauſe he was afraid, in the Ween = that he is now, tha 


him or both, he ea 
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th 
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long after this went he out of England? LEY 
5 — — ſoon as the Wind das favourable. s J . 


<| 


an he recolle&t the Time? WI Wu 1) pr 
72 = ſays twas ſome time before \Fafter, for he came into Hlland | 
*. | W N GM | 
7 he told his Grace the Duke of Norfolk and Lord Howard he 
uod d be true to them, whether he was in any Service at that Time? 
4 No, he was in no Service at that Lime. 17 8 
How long had he been out of Em 2-4. He has none yet. | 
F But how long bad he been out of Employ,” or Service, before he 
made this Propoſal to the Duke, or my Lord Howard ? Fg | 

A. He ſays, he went away about the Iwenty- ſeventh of June. 


2. -1s ic the ame Tear his Paper ſpeaks of, that he ſpake to my Lord 


1 
m_ is about three Years and half ago; *twill be four Years in June 


next. 


H. Has he been in any Service ſince that Time? 

7 No, he hath not 

©. How has h« lived fince then? : 

75 He ſays ne has ſomething of his own in his own Country, upon 
which he may ſublift ſome time. 10 | =: 

[ think he ſaid, he ſaw Sir John Germaine and the Dutcheſs in Bed 

together, in the Houle where ſhe now lives ?-. Ves. 

2, Then Idetire he will tell, if he knows any of the Dutcheſs's Ser- 
vand that were about her at that time -H. Yes, he does. | 

2 Then, that he will name them? ----4. Henry Keemer. 


W hat's become of him? | 
They told he was dead ; and there was Suſan Barrington. 
I defire he will tell of ſome of the Servants that lived with the | 
Duichels at that n de ſides that "ng that is dead, and the other 
hich is gone beyond Sca, as they fa 
K Ar. 3 4. We 2 ſhe is gone beyond Sea. 

A He does not know any other. | 
nen, that he will tell what Month he ſaw them in Bed together ? 
e can't remember the 4onth, or the Day; but if they will alk him 

the Reaſon why h remembers it, he will tell ic them. 


* * 


N. f you can come to any Certainty about the Time of the Year, or 

e Month? f | 
—_ Ae can't ſay the Month, or any particular Time. 

"Whit rvant he faw in the Houie, or who let him in? 

A had ni telt che Key of the lower Room, and could come in 
when he p'e sd | 

9. Whoſe vervant was he at this Time he ſpeaks of? Whether he was 
a Servant to the utcheis or to Sir Fohn Germaine f | 

A. He was Sctvant to Sir 'fohn Germaine. 

9. He was ſaying he could cell a Reaſon to fix the Time, let him re- 
collect himſelt of the Time? 

A He can't remember the Time, but he came into the Room to bring 
a Clyſter, and he was deſired to ſtay a little till my Lady Dutcheſs got up. 

9, That he may be poſitive whether he had a Key to the lower Room | 
of the Dutcheſs's Houſe ? 

A. He ſays he had a Key of the Door that goes into the Park, and he 
could come into the Houfe by it; for it was the Key of the Houle. 

9. What Servant was it that brought him up, for that Key only let 
him into the lower Room ? | 

A. Sometimes Saſan Barrington, and ſometimes Henry Keemer, 

9, What Room the Lady Dutcheſs lay in ? 

. 'Tis a Room that looks into the Park. 

9. *Tis not a Ground-Room, I ſuppoſe ?----4. No, tis up Stairs. 

. How many Stories ?----4. He can't tell what Degree it was. 

F Being aſk'd that Queſtion again upon the reading his Depoſitions, 
he ſay*® he can't tell how many Stories; but, if you pleaſe, he will deſcribe 
the coming into the Room as well as he can. 

J Deſcribe the Coming into the Room. 

That as you come upon the left Hand, there is a Way to go into the 
Dutcheſs's Room; when you have paſſed the little Chamber-door, you 

o into a Place full of China; and, after that, you come to the Dutcheſs's 
133 On the other ſide, going up Stairs, there is a little Room, 
where Suſan told him ſhe lay; and afterwards you come into a Room | 
where the Chimney is, as he thinks, on the right Hand, and he thinks 
there are two Windows that look into the Street, he is not very certain ; 
and in the Room upon the left Hand there is a Door into a great Room, 
and from that great Room you can go into the Lady Dutcheſs's Room. It 
was ſo at that 1'ime, to the beſt of his Remembrance. 

< How many Rooms are there upon a Floor ? 

. There area matter of 4 Rooms upon a Floor. 

9. Whether he has ſpoke with any body that he knows is acquainted 
with this Houſe fince he was examined here before ? 

A. He ſays he has ſpoke to nobody fince, that has given him any Ac- 
count of the Houſe. 

9. Which Side of the Park does the Window of my Lady Dutcheſs's 
Room look into ?---A. Towards the Pond where the Braſs Statue is. 

9, Does the Bed-chamber look towards the Braſs Statue ? 

He durſt not go to look out at the Window for fear of being diſ- 
Covered, but he could fee the Water. 

2, Whether he knows the Horſe-Guards ?----4. Yes. 

SY, Whether he knows Arl:ngton- Houſe ?- . Yes. 

©. Whether the Window does look towards Arlington-Hauſe, or the 
Horte-Guards ? 

A. He hath bcen there ſeveral times, but it was not his Buſineſs to go 
to the Window; but when he was in the Room he could fee the Water. 

. Whether he could tell which Way the Window Jook'd ? 

. He did not live in the Houſe, but went there ſometimes upon Meſ- | 
ſazes ; and when he was there, *twas not his Buſineſs to go to the Win- 
dow, but he could ſce the Water when he was in the Room. | 

A. Whether the Window was on that fide of the little Door that he 
came in, or on t'other fide ? 

vor. V. 
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4. Upon the left Hand coming in. He ſays he has explain'd himſelf 


y 


as to the entering in, and he can tay no more to it. 
: Vas it oe or two Pair of Stairs thut the Dutebeſs lay ? 
F. He can't be poſi tive, whether one or two Pair of Stairs. 
S Who brought him up that Time he brought the Clyfter ? 
f. Suſan Barrington. e 2 
| V Who told him, at the Coct-pir, twas the Dutcheſs of Norfolk ? 
Sir John Germaine, herſelf, and the whole Houle told him ſo. 
Du he before that Time know the Dutcheſs ? -A. No. 
Did you never ſee other Women there beſides this Lady 7-4. Les. 
9. Did you know all the reſt that you faw there? N 
No, he did not know them all. Nit ee 8 
N 9. I nN he was not told the reſt of the Women were of great Qua- 
ity too | | NN | 
A. He never was told ſo, nor did he inform himfelf whether they were 
or no. n 5 wing 
. At Vaux-hall, and at the Cockpit, I think, he ſpake as if he un- 
drets'd Sir John Germaine and the Dutcheſs z whether he undrefs'd them 


| both ?---4. Not the Dutcheſs. 


| 85 What Year Was it they were at Vaux- Hall? be gd, 
It was before he went to freiland, and after be came from reland; 
dut he can't preciſely tell the Time- e 
Whether he has been in any Service ſince One thouſand ſix hundred 
ninety-ſix, when he left Sir Jahn Germaine's.? -A. No. | - 
2, Whether when he came, about a Year ago, into England;: there 
was Application made to him in order to make a D; covery? or, whether 
he offer'd of himſelf to make it ?>4« 4+ He never did offer himſelf, 
Who was it that firſt aſk'd him the Queſtion?? | 
. 'Twas my Lord Howard. ++ tn 34 | 
' 2, Where did you meet my Lord Howard? And upon what Occafion ? 
He ſays, That *twas that Perſon that he had addreſs'd himſelf to, 


to get him into Service herey that was the Occaſion of their meeting 
together. no tis 0% | 
Did you know the Lord Howard before? -A. No. 


Mbere was the Place they met ? 
He call'd him to his Houſe. T of Al 

85 My Lord, or that Perſon ? 1 70 5 | 

He ſays, That 7erſon to which he addreſs'd himſelf to get a Place, 
told him he had found one. TEE wt! | 
Name that Perſon. -A. Richardſon. 

W here does he live ?- - 4. I don't know. 

Were you acquainted with him before ?--<4, Ves. 
Where had you been acquainted with him! 

At London; "tis a Woman. | £ 

2: Whether he can deſcribe the Room, or the Furniture of the Room, 
where this Noble Lady and Sir eh Germaine were a-b.d together; 
where ſhe lives now ? 4 

A. He can't remember any thing of the Furniture. 

J Was it hung or wainſcoted ? 

He lays, he can't tell, and yet was there often, 

Pray, who was the lyſter for ?---A. For Mr. Germaine. 

©, Where was it to be admiiniſtred ?---4, A- bed. 

2. Who was a-bed - 4. My Lady Dutcheſs was a. bed too 

9 Was it to be adminiſtred at the ſame time as he and the [Jutcheſs 
were a- bed together ?- A. No. 

55 Was the Dutcheſs there? : | 

He laid the Syringe to the Fire-ſide, till ſuch time as the Dutcheſs 
role. 

95 Apothecaries are exact in point of Time in making their Bills. 

He ſays, | compoſed the Clyſter myſelf; but he did not compo: it 
at the Dutcheſs's Houſe, but at Mr. Germaine's. 

I Did you ſtay with Sir John Germaine till all was over? 

No; as ſoon as he had given it him, he went home to Mr. Ger- 
maine's Houſe. 

9. Whether he pretends to ſpeak of any other Time he ſaw the 
Dutcheſs in Bed with him at her Houſe in Duke-/treet, but when he 
carried him the Clyſter ?---A. Yes, my Lord, he ſays he hass. 

Let him tell the Times and Circumſtances, 
He ſays, he can't very well remember the Times, but he had ſome« 
times Buſineſs there, to bring and carry Letters. | 

©. When was that Time of the Clyſter ? 

It was about two Months before he lefi them. 

9. Was that the laſt time he ſaw them together? 

That was the laſt Time. 

. How long before that did he fee em toget!:e. ? 

Long before that Time, int e ſame Houle, 

9. He ſays, he has feen dir Jahm Germaine and the Dutcheſs in Bed to- 


| gether elſewhere. Did he never ſce them in Bed together at the Mill-Bank? 


A. He has ſcen them there two or three Times a- bed together. 

55 When did your Maſter order you to prepare a Clyſter? 

- He had Order to come and wait for Mr. Germaine at the Dutcheſs's; 
and, that Mr. Germaine coming to the Dutcheſs's late, he ordered him to 
bring the Clyſter next Morning. 

I At what Time he came the next Morning ? 

He had Order to bring it at q a-Clock, and he brought it at the ap- 
pointed Hour, and waited in the little Room where Suſan was till he was 
call'd in. 

9. He ſays, he waited for Sir Jahn Germaine, by his Orders, at the 
Dutcheſs's, *till "twas late; which of the Dutcheſs's Servants did he keep 
company with ? 

A. He ſays, he remembers very well it was Mr. Keemer. 

2, Whether that time that he ſaw Mr. Germaine and the Dutcheſs in 
Bed together at Mi1/-bank, if it was after the firſt time he was ſent out of 
England, when the Bill was depending before the Lords? 

A. T was after. 

3 What Year did you ſee them a- bed together at 14:i!/-bank ? 

. 'T was a day or two before Mrs. D” Avena't died. A day or two be- 
fore ſhe died Mr. Germaine came to Mill band, and ſtaid there about eight 


Days, | 
NICOLA HAUSEUR. 


K k Depoſitis-1s 
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| Depoſitions of William Bayly. 
Die Sabbati 25 Februarii, 1699. 
(William Bayly ftorr.) 
John Germaine and the Dutcheſs of Norfolk ? 


< 


VE know Sir 
A. Yes. 
Was you Servant to Sir John Germaine ?——— A. Yes. 
In what Capacity? | 

Three Years I wore his Livery, and three Years I was his Steward. 
I When did you firſt come to live with him ? . 
Was there an 


Three Weeks before the King was Crown'd. 
Dutcheſs of Norfolk? D'ye know that they liv'd together, or kept Com- 
pany one with another ? M | | | 
4. No; I never knew them live together, but, ſeen them keep Com- 
pany together, but never ſaw any Incivility between them, | 
s, here ſaw you them in __ together ? 
I ſaw them in Company in my Maſter's Houſe. 
How long ago ?———A. About five Years 
J. Where did your Maſter then live? 
He liv'd then where he does now. 
I Did the Dutcheſs of Norfolk ever lie there ? 
. Never to my Knowledge. 
O. What was the Time ſhe uſually came there ? 
.A. Commonly in an Afternoon. | 
. How often have you ſeen her there ? 
Iwo or three times. | 
9. At what Time did ſhe uſe to come? and, At what Time did ſhe 
uſe to go away ? | 
A. She uſed to come there about Four or Five a-Clock in the After- 
noon, and might ſtay there about two or three Hours, 
. You are upon your Oath, and pray tell whether you ever ſaw 
them in Bed together? 
A. By all that's good, I never ſaw them-in Bed 


2 


. | 
J Did the Lady Dutcheſs uſe to come thither Maſk'd or Unmaſk'd ? 
. Sh 


e us'd to come Maſk'd but put it off when ſhe came into the Houſe, 
D. Who uſed to come with her? 
There uſed to come Mr. Keemer with her. 
9. What mY Wk ?- Did no other uſe to come with her to Sir Jahn 
Germaine's Houſe 
A. Yes, another ſervant, Mr. Carter. 
Who was in the Room with them in Sir Jobn Germaine's Houſe ? 
Mr. Ktemer ſtay'd commonly with them all the Time they dined, 
and after Dinner; the other Servants and I were in the next Room to 
them; and commonly, when they had Occaſion, they would call Mr. 
Keemer, 
: Was there no other Servant but Mr. Keemer that they uſed to call 
upon ? 
# | Yes; a Gentlewoman, Mrs. Suſan Barrington. 
$ Have you ſeen her lately? A. No, not thcſe ſix Months. 


J. D'ye know if your Maſter uſed to go to the Dutcheſs's Houſe ? 
Ves, I have heard ſo; but I can't ay lo poſitively. 
Q. Did you ever go with them to the Dutcheſs's Houſe ? 
A. No; but I have gone with them as far as the >; aaa 
9, When was the laſt Time you ſaw them together 
I can't tell; I have been out of my Maſter's Service theſe four Years. 
9. How long before you left your Maſter's Service, d'ye think it was 
that you ſaw them together ? 
A. I can't tell, but I think it might be about half a Year. 
Q. He has gone with his Maſter as far as the Horſe-Ferry; pray then 
let him be aſk'd where he left his Maſter ? 
A. J left him at the Horſe- Ferry. 
9, What Orders did your Maſter give you when 2 left him? 
He order'd me to go Home, and keep the Houſe. 
35 
there. 
9. Did Sir Jh Germaine come home to Bed that Night? 
Some Nights he came, and ſome he did not. 
2. Did you carry Cloaths to him at any Lime? 
„ 1 have carried Cloaths for him to Mr. Keemer, the Dutcheſs's Ser- 
vant. 
J. Where did Keemer live when you carried Cloaths to him ? 
In a little Street going to the Bawling-Alley. 
9, Who did he live withal ? 
” He told me he lived with the Dutcheſs; but he was a Houſe-kezper, 
and had a Houle there, 
9, Did you always carry Cloaths to Mr. Keemer for your Maſter? 
4. Sometimes I carried his Cloaths to Mr. Keemer, and ſometimes Mr. 


Keemer came to me for them. 
©. Did you apprehend that your Maſter was then at the Dutcheſo's, 


or at Mr. Keemer's © 
A. 1 can't tell where he was: How can I tell? I anſwer as punctually 


as I can. 


D'ye know whither your Maſter was gone then ? 
I may judge he went to the Dutcheſs, but I can't ſwear he went 


| 


. 


| 
Converſation between Sir John Germaine and the 


| 


9, When Keemer came to you for Cloaths, what Account did he give | 


ou where your Maiter was? 
A. He gave no Account. 
Whether did you ever fee the Dutcheſs and your Maſter together 

at any other Place but his own Houte ? A. Never. 

2. When you carried the Cloaths to K-emer's, did your Maſterlie at 
Home that Night or not ? | 

A. Sometimes he lay at Home, and ſometimes he did not : Many times 
my Maſter has been at the Dutcheſs of }azarine's from Four a-Clock this 
Day till Twelve the next. 

2 Repeat it again, for that's material, 
A. My Maſter has taken his Chair at his own Back-door at Four a- 
Clock on a Saturday, and not come Home till Sunday at Twelve a-Clock. 

9. Where has your Maſter been at that Time, when he ſtay'd out all 


Night? 


168. Proceedings between the D. of Norfolk 


| 


* 
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A. At the Dutcheſs of Mazarine's; and when be loft hi . 
ſent to me for more Gold. Kt nat . Yee 2 
3 Dis he ever ſend to you for any Cloaths when he was there? 
Never. | 
2. D'ye know where he was when he ſeat to you for Cloaths ? 

No, indeed. 6. Na En . 

I D'ye know Nicholas Hofter ? 

Ves, I know him wo bps 3 I ſaw him here juſt now. 
Did you know him when he waited on Sir Fohn Germaine g 

Ves, he ſucceeded me, and I ſucceeded him again. 

ET A Wie Rr ET ST Sent, Wh 
was that? an at Year did you Jeave Li 
a his Swan N F 

2. He ſucceeded Haſier, and Hofier ſucceeded him: Pray let it be aft; 
Hue 7 what Time he came into —— Service, — he — 

5 b a 

A. JT was about the ſame Time that the Trial was here before. 

2; How long was it e're Hofier return'd again to ſerve Sir Jobs Ger. 


maine 
oy Fa wage „it was three Years ; for I receiy'4 
* 


A. To the beſt of 
and paid Money for my Maſter, and Hier was away all that Time: H. 


1 fer won't deny it, if he were call'd in. 


2. You fay that you ſucceeded Hyfier at the Time when the Trial 

— _ How long before that Time did you return to your Maitcr's 
ervice 

A. About three Weeks before the King was Crown's I came to my Ma- 
ſter, and ſety d him three Years, and wore his Livery ; and he was pleas'd, 
after Mr. Haſior went _ to make me lay out his Money, to be Caterer 
for him, and to keep his Gold; and to the beſt of my Knowledge 'rwas 
three Years before Nicholas ſucceeded me again. x 

Ho long was it before he came back again to ſerve Sir Jobn Ger- 
maine? 

A. Before I ſaw him in my Maſter's Houſe, and that he took my Place 
2 rr — 1 

Did you not ſee Mr. Hoſſer in England before that Time 

went out of our Maſter's . : — 825 

A. No; I beg your Lordſhip's Pardon, I will recollect my Memory 
for that; as I have a Soul to be ſav'd, now 'tis come into my Mind, my 
Maſter ſent for Nicholas into Holland about a Year before Nicholas dad 
come over: My Maſter told me, before he came, that he would ſend for 
Nichzslas again, and that I and Nichalas ſhould have the Charge of his 
Houſe. Nicholas came over, and we had the Play at our own Houle : Nj. 
cholas ſtaid there ſome Time, but he did not like his Buſineſs, and ſo he 
went away again, becauſe he could not have all the Money, 

2. About what Time did Nichelas come into England, after the Trial 
was before this Houſe ? | 

A. I can't reſolve you. 

Q: Had you no Certificate of Leave, or Diſcharge, when you left your 
Maſter's Service? : 

A. No; my Maſter was fo kind, that he brought me immediately into 
the Exciſe, as ſoon as I was out of his Service. 


William Bayly Creſi-examined, Lune 26 Februarii, 1699. 


9. When you carried the Cloaths to Sir John Germaine's, was it the 
Time when you wore his Livery ? 

A. I carried no Cloaths to him when I wore his Livery, 
2 2. Had you no Diſcourſe with the Dutcheſs's Agents ſince Saturd:y 

ight* 

A. No, I have not ſeen them, nor don't know them. 


2, He ſays, he ſaw the Dutcheſs of Norfolk at the Cockpit, at Sir Job | 


Germaine s Houſe where he now dwells : Pray, recolle& yourſelf, that 
you may be poſitive as to the Time. 

A. I can't reſolve you as to the Year, *tis ſo long ago; I believe 'tis 
about five Y cars ago. 

85 Can you be poſitive that it is not more ? 

To the beſt of my Knowledge, twas about five Years. 
Can you be ſo far certain, that you can ſay *twas not more? 
WF. I can't ſwear 'twas more, but I believe it may be five Years, more ot 
eſs. 

Q. You ſay you ſaw her two or three times there: Was it all in one 
Year, near the ſame Timeor Month? Can you reduce it to any Certainty? 

A. I believe it might be in Summer. 

All in one Summer? 

A. Yes, I believe, all in one; to the beſt of my Knowledge there wa 
never a Winter between the Time that I ſaw her firſt and laſt. 

2. Did you know the Dutcheſs of Norfolk before that Time that you ſaw 
her in your Maſter's Houfe, and took her to be the Dutcheſs of Nerfelt? 

A. I did not know her before the Trial was here. 

Q: Did you know her any Time after that Trial, before the Time you 
ſaw her in Cir John Germaine's Houſe ? 

A. I was not ſure that it was ſhe, only as I had it from Mr. Keemer. 

Q.: Then you don't undertake of your own Knowledge to ſay that it 
was the ? 

A. I can't ſwear that *twas ſhe, but as Mr. X:cmer told me; I don't 
know whether I ſhould know her now or not, tis ſo long fince I ſaw her: 
I believe it is five Years, if not more. 

_ 9. Did you ſee her before or after you ſaw her at Sir John Germain 

oule * 

A. The firſt time they told me *twas ſhe, I met her in her Coach in ths 
Pallmall, with two other Gentlewomen with her, a little bæfore the Trial 
was here: I followed the Coach, and the Dutcheſs went into ſome Lady's 
Houſe in Dover-/treet, and they told me the Dutcheſs was the firſt Woman 
that went out; this is the firſt time that e'er I ſaw her, that I know ot, 
till ſuch time as Keemer told me *twas ſhe. 

A: Whether do you know Nichelas?— -l. I know him very well. 

I Can you tell how long it is ſince he came laſt into England ? 

A. No, he has been here two or three times in £:,g/ard tince ] leſt mf 
Maſter. | 

A. How long before this Examination ſaw you him, or ſpoke with bir, 

A. 


2+4d 


(253) 1699- Parl. | 
1 did not ſee him above theſe three Years 
9. How long before you came hither as a Witneſs did you ſee him ? 
I have not ſeen him theſe three Years till I came hither to be a Wit- 
neſs, and did admire to fee him here, that a Man that had got his Bread un- 


his Maſter ſhould appear here againſt him, it is ſo ungrateful a thing. 
2. How catne it you had ſo much Curioſity as to follow the Dutcheſs's 


A. I had a Mind to ſatisfy my own Humour. ; 
9. D'ye know how Nicholas lived ſince he was out of his Maſter's 
ice t : 
—_ No; I never faw him, nor had any Account of him at all, nor have 
ſeen him theſe three Years till now. 
2. Did you know when Nicholas and Elianer Vaneſi went out of England? 
75 No, I never knew when they went, nor when they came. 
2 Don't you know what Buſineſs he went out of Exgland about, the 
Time you took his Place ? 
A. rien not the Buſineſs he went out of England upon. 


9. Did he at any Time tell you he was to get away to hide himſelf | 


from coming hither ? 

A. No, I heard not one Word from him at the Time of his parting. 

9. What reaſon had you to ſay upon the firſt Sight of Hofer, that he 
was ungrateful for coming hither ? | . 

A. 1 ſhould think myſelf ungrateful to eat a Gentleman's Bread ſeven 
Years, and do him all the Spite and Malice I could. 

. Repeat thoſe Words. 

7 I ſhould think myſelf; very ungrateful to proſecute z if I ſhould do 
any Harm to a Maſter that I had ſerved ſo many Years, I ſhould think 
myſelf very ungrateful, let him think of himſelf what he pleaſes, 

He aaded ſome other Words. 
For any thing I know, it is Spite and Malice. 

85 Where did you live when you followed the Dutcheſs's Coach ? 
At Mr. Germaine's. 

9. This Man is a Witneſs, and fo is Heſer; let him explain himſelf 


- what he means, and wherein there is any Difference between him and 


Hofier, for both are Witneſſes? 
A. I ſay, I ſhould think myſelf very ungrateful, if I would do any 
Harm to a Man whoſe Bread I did eat ſo long, and had got ſo much Mo- 


ney under him. 
What Harm does Hifier do, being a Witneſs againſt the Dutcheſs 
of Norfolk ? What Harm is that to Sir John Germaine? 
A. } don't know. 
2. 32 reckon it ungrateful to ſpeak the Truth to the Prejudice of a 
Maſter 
A. No, I would not ſpeak an Untruth for all the Maſters in the World, 
I: Where is there any Fault more in Heſier than in you ? 
. I know not. g 
9. Whether did Elianor Vaneſs live with Sir John Germaine when you 
liv'd there ? G 
A. 1 know not who ſhe is. 
I This Woman that was here as a Witneſs ? 
Ves, ſhe liv'd there. 
2: What Time went ſhe away from Sir John Germaine's Service ? 
I know not, I cannot tell, indeed, 


Srign'd, 
WILLIAM BAYLY. 


Die Martis, 5 Martii, 1699. 
Counſel and Witneſs being call'd in for the Dutcheſs of Norfolk (and 


the Duke's Counſel being preſent) the Examination of the Witneſſes, ta- 


ken Yeſterday in Short-hand and tranſcribed, were read to them, and 
ſubſcribed, (viz.) 


_y 


Die Lune, 4* Martii, 1699. 
Thomas Hawkſworth ſworn, depoſed as followeth : 


Queſt. De you know Elianor Vaneſs ? And did you live in the Dutcheſs 
of Norfolk's Family? 


Anſw. I came to live with the Dutcheſs about O#ober, 1691. and left 
her in September, about two Years within two Months : Elianor Vaneſs 
lived there when I lived there, and was Cook-maid. 

2, When did ſhe leave the Dutcheſs's Service? 

4. About the beginning of January, or the latter end of December, 1691. 

+ On what Occaſion went ſhe away ? 

A. She was turned away, to the beſt of my Remembrance, for kecp- 
ing Company with Dutchmen. 

2, Whether uſed ſhe any other Office but in the Kitchen? or had ſhe 
Acceſs to the Dutcheſs's Chamber ? | 

A. Never ; ſhe was not allowed to come any higher than the firſt Floor: 
She uſed to clean that Room next the Street, one Pair of Stairs next the 


Door, and the Back-Parlour even with that, but was not ſuffered to come 
into the Dutcheſs's Chamber? 


2. Who waited upon the Dutcheſs in her Chamber? 


A. France: Knight; ſhe was conſtantly in the Dutcheſs's Chamber, and 
uſed to warm her Bed. ; 


pL 500 by — Vaneſi was allowed to come no higher than the firſt 
or; explain that. 


A. The Kitchen is under- ground backward ; that Room Vaneſs cleaned 


was even with the Street, a Ground-Room ; the Laundry-maid clean'd 
the next Pair of Stairs. 


LY; What was the Laundry-maid's Name ? 
A. Suſan; ſhe's dead. 


©. Do you know how long? 
A. No. S 


Did you ever ſee Vaneſs in the Dutcheſs's Chamber? 
3 


and his Datc Bet, for 4 Divorce; 


December, or the Beginnin 


(254) 


A. Never in my Life; I never heard ſhe was allowed to come there. 
85 How long is it ſince you liv'd with the Dutchels ? 
About fix or ſeven Years, or very near it. h 5 
D'ye remember the Bill that was brought into Parliament againſt 
the Dutcheſs, while you lived there? 
A. I came to the Dutcheſs the October before that Bill was brought in: 
A. Was Yaneſs turned away before that ? 
A. She was gone a Month or thereabouts before that; 
85 D'ye remember the Month? wy 
To the beſt of my Remembrance, twas about the latter End of 
of January. | 
J Was there any Stir . the Dutch Foot-Soldiers haunting Van? 
I never ſaw any, but have heard the Servants ſay they did. 
85 Can you ſay what Time it was? Whether before or after the Bill ? 
. Before I heard any thing of the Bill ſhe was gone. 


Croſi-Examin d. 
„ Whete do you live now ? 
With Sir Thomas Barnardifton. © | 3 
2; What Station were you in when you lived with the Dutcheſs ? 
. A Footman. 
. Do you know Hoſier then? 
A. No. 


J Where did the Dutcheſs live, when you came firſt to her? 
Upon the Row between the Horſe-Ferry and Mill-bank. 
8. How long did you live there ? 
A Fortnight or thereabouts ; not much more. 
9. Do you know where ſhe liv'd before ? AH. No. 
2. Do you know Sir John Germaine? And, on the Oath you have 


taken, did he ever come to the Dutcheſs's Houſe while you liv'd with her? 


A. I never ſaw him in'the Houſe ; I never ſaw any unhandſome Thing 


by the Dutcheſs all the Time I lived with her. 


I Did you never ſee Sir John Germaine with her! 
No, never; and I had the Privilege of the firſt Floor and the ſecond 


Floor, and help'd to rub the Rooms, and ſometimes I rubb'd the Lodging- 
Room. 


Had you the Privilege of going up Stairs in the Morning ? 
No, it was one Peaceck that rubb'd the Room above Stairs. 


2. Did 22 know Vaneſs ? Was ſhe Servant to the Dutcheſs when you 
liv'd there 


A. Les, ſhe was. i 8 | 
I Can you be pofitive as to the Time of her going away ? 
As near as I can tell, it was in the beginning of January, 1692. I 
came in the Oclober before, and ſhe went away the January following. 
I N you by, when ſhe was diſcharg'd ? 
. 0. 


D. Who paid her her Wages ? 
I can't tell. | PRE 
I = you never ſce Yaneſs in the Dutcheſs's Chamber ? 
Never. 
9. Did you attend at the Dutcheſs's Chamber in the Morning ? 
Not conſtantly ; we took it by Turns. | 
9. _ you never attend in her Chamber when ſhe was a-Bed ? 
A. No. 
55 Who was it of her Women that attended in her Chamber? 
« Suſan » Frances Knight, and Suſan Barrington, 
When did you fee Suſan Barrington laſt ? 
. About five - ago. 8 | 
35 Did ſhe conſtantly attend in the Dutcheſs's Chamber ? 
She and Mrs. Knight carry'd Coals conſtantly to warm the Bed, 
2. How old was you when you liv'd with the Dutcheſs ? 
A. About eighteen Years old, 
55 How old are you now ? 
I think about Seven-and-twenty. 


Thomas Hawikſworth. 
— — vn... 


Die Lune, 4 Martii, 1699. 
John Peacock ſworn, depoſeth as followeth ; 


Queſt. I'D you live with the Dutcheſs of Neorfo/k in 1691 ? 


Anſw. Tis ſix Years ſince I left her Service, laſt January, 


or thereabouts ; I liv'd two Years and a half with her, or thereabouts ; 1 
came in Auguft, and ſtaid till January two Years following, or thereabouts. 


Q.: Did you live with the Dutcheſs, when the firſt Trial, as they call 


it, came on in Parliament? 


A. Yes, I liv'd with her before and after. 

I Did you know Laneſs ? 
I knew one whoſe Name was called Lena. 
What was her Buſineſs ? | | 
Below Stairs in the Kitchen; I never ſaw her in any other Room, 


but the outer Room next to the Street, and I was there all the while ſhg 
was there, and after ſhe was gone. 


85 Did you ever ſee her in the Dutcheſs's Bed-Chamber ? 
. No; the Work ſhe was employ'd about was dirty Work; I never 


ſaw her clean, but naſty, and could not eat the Victuals of her dreſſing. 


9. Was you there before Yaneſs ? 
A. Yes, I was in the Houſe ſome time before her Grace came over, to 


help the Upholder, and to carry Looking-Glaſſes and Stands. 


. When did ſhe come over ? 
She came to Mill-bank, but I know not when ſhe came over: My 


Lady Peterborough order'd me to do what I did. 


J. Was you Servant there to the Dutcheſs before ſhe came over? 
A. I never ſaw my Lady Dutcheſs before ſhe came there, except ſome 


| Years before at Drayton, when he liv'd with her. 


2. Who hired you? 
4. 1 
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SD. How long did you live at Mill bunt? 8 


(255) 
4. I came there by the Lady Peterborough's Order, and had a Vw 


als at my Lord Psterborough's. . 2 | 
Who hired you AH. I was not hired at all. 


I liv'd about two Years and a Quarter, or ſomewhat more. Fr 
25 What was your proper — when you liv'd with the Dutcheſs ? 
3 W hen the Dutcheſs went abroad, I went with the Coach; and 
when ſhe ſupp'd or din'd at home, I laid the Cloth, Forks and Spoons. . 
55 Did you ever wait aboye Stairs? 14 
Ves, I have waited above Stairs. 
Who waited upon the Dutcheſs in her Chamber ? 
Frances Knight, one Suſan, and one Suſannah. £5 
2. Upon your Con ry ever. ſee this Woman, Helena, go into | 
he Dutcheſs's Bed-cham 
; A. I never once ſaw her there all the Time I ſtaid there; I rubb'd the 
B:d-chamber with a long Rubbing-bruſh ; I never ſaw her there, nor 
above Stairs, . ; : : Lad 
Do you know at 2 Ty — 2 veg N to live with my Lady 
tcheſs ?—4., Yes; ſhe came while I was there. 
* Did you live with the Dutcheſs before ſhe came to Mill-bank ? 
I liv'd at no other Place with the Dutcheſs, but at Mdill-bank, and 
fon, ; ef 
I 8,757 know how Yaneſs left the Dutcheſs's Service » and way ? 
7. Yes, upon Complaints of Diſorders, and her ill dreſſing the Victuals. 
9. What Diſorders ?—4. There were Men came to the Door to en- 
yuire for her, _ NN SO 
Di ee the Fellows a 
6 Fes * the Fellows; they came to the Door in the Duſk of the 
Evening, and I acquainted the Dutcheſs with it, and told her Grace, I 
did not think it ſafe for her Houſe, becauſe I had the Charge of Silver 
Spoons and Forks. | 
''9. What fort of Men were they ? 5 
One of them appear'd to be a Foot-Soldier in a blue Coat. 
In what manner was ſhe put away, or left the Houſe ? 
Upon theſe Complaints, the Dutcheſs (aid ſhe wou'd turn her away. 
FA Did you hear the Dutchels ſay ſo ?—A. Yes. 


e the Trial at the Lords Houſe, or after ? 

2 rats 6b Remembrance, it was before the Trial, the lat- 
ter End of December, or the Beginning of January, but I can't be poſi- 
tive; I think 'twas the latter End of ecember. 

Did ſhe go away before the Trial, or not ? 
think, before the Trial, but I am not ſure: Yes, at the Time 
of the Trial, 1 2 4 Cook. 
u ſure of that 1 
s Ya! am ſure of it; *twas the Coachman's Wife, one Goſling. | 
A D'ye know Hauſeur or Nicola *—A. No. 
© You lived at Mill-bank two Years ; D'you know no ſuch Man ? 
I never heard his Name before; I had no Acquaintance with him, 


nor ever ſaw him about Houſe. 


Croſs-Examined. 


Where do you live now? 
7 New 3 1 board in a Houſe there. 


. How long have you been out of Service? 
7 Ever fe 1 leſt my Lady Dutchels. 


How do you live then ? : 
T I . 5 a Houſe ; I follow no Employment, but live on my own, | 


teach Children, two, three or four, out of Charity. 
* When came you to the Dutcheſs's Service firſt ? a 
I] ſerved her about ten or twelve Years ago; but I can't remember 


the preciſe Time, tis ſo long ſince. 
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I yes ever ſent to the Houſe, to fetch Goods from thence ? 
No. | | 2 


35 Who went with you, when you went with the Dutcheſs.there ? 


One Mrs. Ben flers, and two or three other Ladies. 

» D'ye know Sir John Germaine? | . be 

A. I never ſaw him, but in his Coach, as he was going along the 

Street; I never ſaw him in any Houſe, or any other Place, ſitting or po. 

ing, but in his Coach. : 

2. Was you never at his Houſe? | 

A. I never was at his Houſe, nor any Place where he lived. 

I: You ſay you were at the Dutcheſs's Chamber to rub the Room: 
Ves, I was. | 

2. Did you not ſee Janeſt there ?—F. No. 

Can you take it upon your Oath that you never ſaw her there ? 
No, I never ſaw her there; but I ſaw Suſan Bo ringten there. 
What Service did Suſen Barrington do there ?— A. dhe help'd to 

dreſs and undreſs her Grace, and to mend Linnen, as I think, 

When ſaw you her laſt ?=. *T was about the gth, 10th, or 1tth 


of 285 laſt, at the George -Inn in Huntingdon, t 
D' you know where ſhe lived then: | 
She was at Huntingdon then, and came with the T.ady Dutcheſs to T 
| take a Stage- Coach for Lenden; ſhe was at the George-Inn in Fluxiingdan, 
I think, about Augu/? laſt, | »% 
. You ſay you liv'd at the Dutcheſs's Houſe at 17//-bank, before the 
Dutcheſs came thither : Did 4 come with her, or was ſhe hired after ? 
A. 1 think ſhe came with the Dutcheſs. n 


I; 55 D'ye know whence the Dutcheſs cam, when ſhe came there ? 
A. As have heard, ſhe came from Yaux-Hall: When my Lady Dut- 
cheſs went thither by Water the Summer after, I was told, that my Lady 
liv'd at ſuch a Houſe in Yaux- Hall. 
55 Didn't you know that my Lady Dutcheſs liv'd at Voux- Hall? 
I never knew my Lady Dutcheſs till the liv'd at 2 1/-bank. 
2, What Account had you at the Dutcheſs's Houſe where ſhe was then! 
A. People ſaid ſhe was in Flanders. di 
85 D'you know when Yanef; came to live with the Dutcheſs ? 
I believe ſhe came to live with the Dutcheſs at Mill-bank. | 
85 D*ye know when ſhe was diſcharg'd out of her Scrvice? be 
I think 'twas the latter End of December, or the Beginning of Ja. 
nuary; I think ſo, but I don't ſpeak poſitively. | 


+ Was you by when her Wages were paid? A. No. =D. 
y - 

7 Have you ever ſeen her ſince ? 4 

. No, I never ſaw her from that Hour to this. 4 

2, Where have you Jiv'd ſince you left the Lady Dutcheſs's Service, 4 

and how ? Have you any Eftate ? Lot 

A. I have a ſmall Matter to live on; I live near Huntingdon, I was 8 

born near there ; tis my native Place; I have liv'd there about four or five 4 

Years, or within ſeven Miles of that Place, or thereabouts. to | 

2. Did Lanes dreſs the Dutcheſ-'s Dinner when ſhe lived there; for A 

it ſeems ſhe was not good enough to ſerve you ? 2 

A. Yes, ſhe did dreſs the Dutcheſs's Dinner, but I did not care to cat lives 

Victuals of her Dreſſing. | A 

2, When did you firſt complain to the Dutcheſs, that Men follow'd 5 

Vane FE or, that you apprehended Danger by her being there ? 7 

. 1 can't tell. IS 1 


Was ſhe diſcharg'd immediately after that? 

I think ſhe was diſcharged immediately after that. 
3; You ſay there were ſome other Ladies that went with the Dutcheſs 

to Yaux-hall; can you name them? 

A. Mrs. Mar ſbal, and ſome others; but I can't be poſitive. 
I Did you know Mrs. Briane ? 

. No, I never heard her Name before. 

Did the Dutcheſs eat always at Peterborough-heuſe, or Mill-bank 


| F 
How long did you live with her then? i "The © you call it ? A 
A. I lived with her about half a Year at Drayton in Northamptonſhire ; | 4, Comets the car abroad, and ſometimes at home. 85 
I went about November, and ſtaid to Lady- Day following. | | . Who dreſs'd her Victuals when ſhe eat at home? — . Lena, 41. 
How long was it before you came to live with her the laſt Time? What dye mean by Mill-benk-houſe ? 9. 
I can't tell. ; f » Peterborough-houſe. Julch 
2. You ſay you came to live with her about two Years and a Quar- 92 Who did you hear ſay the Dutcheſs lived at that Houſe at YVaux- A. | 
ter; what Time was that? 3 | hall * 
A. I can't tell, but that may be eaſily found; I liv'd with her about 4. The Dutcheſs was going by Water, and told the Ladies then, 9.” 
ſix Years ago, or thereabouts, : . | that That was the Houſe ſhe had liv'd at, at Vaux-hall z and walking in A. 1 
How long did you leave the Dutcheſs, after the Hearing came on in the Garden of the ſaid Houſe, told em ſo. 2, \ 
1 Houle ? ell ?- 
I Dow it was about a Year and three Quarters, or two JONAS PEACOCK 2 \ 
[ can't be poſitive. ; ; 70 
. it A Trial began ?—4. Ves, I think the Trial began | 8 1 9. 1 
in January, and 'twas a Year after it began. ; Die Lune 4% Martii, 1699. A.1 
Can't you be poſitive what Time you came to live with the Dutcheſs | 2. v 
7 I came about Augu/? to Mill- bank, but the Dutcheſs was not come 88 Knight fern, depoſeth as folleweth : 9 V 
then; but the October following my N Dutcheſs came. T1 
* did the Dutcheſs live then! | 8 f N 5 
f dent A I was at the Lady Peterborough's ; I help'd her Ser- | Queſt, HO long have you liv'd in the Dutcheſs of Norfo/t's Family? 9, 3 
vants to carry Things, and to get Things ready. N : Anfw. Twenty- ſeven Years, or upwards. ＋ 1 
Q. Did you know where the Dutcheſs liv'd then ? -A. No; ſome ſaid I With whom did ou live all that Time ? > U 
ſhe Tiv'd in Flanders, others in Holland, and ſome in France. With the Lady Dutcheſs's Father, the Lady Peterborougb, and the 7 10 
9, Was you never at Vaux- Hall while the Dutcheſs Iiv'd there ? Dutcheſs. ; H. W 
I was never there while the Dutcheſs lived there, if ſhe did live there. ©. Did you live with the Dutcheſs when ſhe liv'd at Mill-bank ? ” i A 
9. Was you never there where ſhe did live? — . When nobody liv'd p Yes, I liv'd with her at her firſt coming there. 9. U 
thaw I have ſeen the Houſe where they ſaid ſhe did live. ©. Have you been with her ever ſince ?—A. Yes. i & ww 
How long ago is that? D: Did you know Vareſ in the Dutcheſs's F amily at Mill- bant, and ” NA 
7 I know not how long ago, but *twas in the Summer-time. what Employ had ſhe there ? ; le- Fi, 
— How came you to take notice of that Houſe more than the reſt of A. Yes, I know her very well; ſhe was in the Kitchen. Lreadin 
3 in Faux-Hall? Who was it told you the Dutchels lived there? Q: Did you uſe to be in the Dutcheſs's Bed-chamber, and about het WM 
A. I think it was one that was | Perſon ? — J. Yes, I was the firſt in the Morning there, and the laſt # 9. W. 
O. You ſaid the Dutcheſs went ſometimes by Water; did you go] Night, conſtantly. ; > 1 
along with her at that Time ? DB Did you know Elianor Faneſi there; and did ſhe uſe to come in W 3 
J. Ves, I did, with ſome other Company. | the Daccheſs's Chamber? „e 
\ 


4257) 1699. Farl. 


ever came eres HIS 
4 WL uſed ſhe to employ herſelf ?--- F. In the Kitchen. ao 

Was ſhe well enough in Cloaths, cleanly enough, and fit to come 

into the Dutcheſs's Chamber ?——F. No, ſhe was not. 
What Time went ſhe away ; and upon what Account? 

72 My Lady put her away, becauſe Soldiers came and aſk'd for her, 
and ſent for her to Alchouſes about Ten a-Clock at Night, I went up 
one Morning, and complain'd of her to my Lady Dutcheſs, and told her 
that the Soldiers haunted her, aſk'd for het, and ſent for her to Ale- 
houſes at Ten a-Clock at Night: And my Lady Dutcheſs ſaid, ſhe would 
not keep a Servant that kept 1] Hours. 

9. Was this before the Trial ? : 

A. Yes; my Lady put her away upon my ſpeaking this. 

Do you know why ſhe was put away? 

Ves, for having Soldiers haunt her Company. 

. Conſider well what you ſay. | 

Ves, my Lords; I ſpeak what my Conſcience tells me: Here I am 
before the Lords, I muſt ſpeak Truth. : | 

9, How far can you recollect yourſelf, if it was before the Trial, or 
not; that ſhe was put away ?--- 4, It was before the Trial, 

How long ? 


* I can't remember; I think it was about a Quarter of a Year; I can't 
exactly, but it was near upon. 
* * How near was you wt the Dutcheſs? What was your Employ- 
I ment ? 
A. I help'd to get her to Bed, as her Chamber-maid, 
. Did Eleanor Vaneſs never undreſs her? 
0 A. No, never in this World. 
9. Did you never know her come into the Dutcheſs's Chamber ? 
J. Never, never. Oh, he! never indeed. « 
9. Do you know Nicholas Hoſier ? 
nt A. I don't know him: There were many aſk'd for Mr. Keemey ; but I 


did not know them, for he has many Acquaintance. 
OJ. Did you know Themas Hawkſworth, your Fellow-ſervant ? 
J. Yes, he came when my Lady came to Mill- lan; Mr. Peacock came 
before ; they were both Servants together. 
Frances Knight Creſs- Examined. 
9. You ſay you lived Twenty-ſeven Years and upwards with the 
Dutcheſs and her Mother; Do you live with the Dutcheſsſtill? 
A. Ves. 
9. How long is it ſince you liv'd with her Mother? 
After the Dutcheſs wes marry'd, I came to live with her and my 
Lord Duke. 
FA. Yes. 


9, Have you bcen in her Service ſince? 


to live? 

A. She lived at Mill-bank, and no where elſe that 1 know of. 

9, Came you to live with her ſoon after her Marriage ? and have you 
lived with her ever ſince? and did ſhe ever live at Vaux- Hall? 

A. I never lived with her at Vaux- Hall. 

. Then you have not lived with her ever fince ? ; 

7 I have lived with her ever fince ; I have taken my Oath, and as near 
scan tell you. 
9, Where did the Dutcheſs live before ſhe came to Mill bant? 
She liv'd at Vaux- Hall. 
9. Did not you live with her there ? 

. No, I broke my Leg, and was brought to her Mother's, and ſtaid 
here a  welvemonth ; Mr. Peters was my Surgeon, he can tell it. I 
ame here to ſpeak the Truth. 

9. Don't be angry.—-— A. No. 

9, Did you continue with the Dutcheſs till you broke your Leg? 

A. Yes; and when I broke my Leg, 1 went home to her Mother's. 
9, When left you the Dutcheſs after ſhe parted with my Lora Duke ? 
4, I left her at Mill-bank. 

9, Do you know the Queſtion that's aſk'd ? 
Juichels after ſhe parted with the Duke? 

A. I know no ſuch Queſtion as you alk. I ſpeak the Truth as well as 
can, 

. Whrre did my Lady Dutcheſs go, when you left her? | 
A, | went away lame, and cou'd do her no Service. 


-bank- 


E 


When did you leave the 


9. Where did you come to my Lady Dutcheſs again, when you were 
- A. At Mill-bant. 


] was not there, becauſe | was lame. 
9. Was you cver at Vaux-Hall ? | 
I told you 1 broke my Leg. 


9, Was you ever with her at Vaux-Hall ? 


| 
J. After the Duke parted with my Lady Dutcheſs, where did ſhe go | 


| 


| 


and bis Dutcheſs, for @ Divorce: 
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my ſpeaking to the 
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A. That I can't tell. | 


72 found her at her Mother's. 1 
V Can't you tell where ſlie was in the mean Time ?---4. No. 
. Was you never told by any of the Family where ſhe was at that 
Time EY No. « 
85 On Vaneſs come to the Dutcheſs when ſhe liv'd at Mill-bank ? 
* 
Q: How long did ſhe live with her after? 
A. I can't tell; but a ſhort Time. 
Do you know Suſannah Barrington ? -A. Yes, 
When did you fee her laſt ? 
A. About three Weeks ago. 
Is the not in the Dutcheſs's Service ſtill? 5 
A. I'll tell you the Truth: She receiv'd a Letter from Flanders, ac- 
quainting her that her Mother was dead: She was very much afflicted 
with it: And when the Dutcheſs came in, I told her Grace that Suſan 
had receiv'd a Letter that her Mother was dead, and 1 did deſite my Lady 
to give her Leave to go to Helland; and ſhe's there. 
Did you ſee the Letter ?--- A. I ſaw it. 
Was it from her Mother, or from her Siſter ? 


Where was ſhe when you broke your Leg? | 
I left her at Mill band with her Mother. 
Where did you find her, when you came again ? 


Ves, twas from her Siſter, that her Mother was dead. 
Q: Was Suſanna Barringion in the Dutchels's Service when this Bill 
was depending: —— f. No. 
P How long is it ſince you receiv'd that Letter? 
. *Tis about three Weeks ago. 
85 How long is it ſince you went? 
. A Fortnight To-day, | 
85 Did you fee her any Time theſe three Weeks ? 
. No, no. | h 
9, Did you live with her in the Houſe, and did you not ſec her? 
ohe has been gone about a Week, 
9. D'you know Mrs, Judith? -A. io. 
9. D'ye know Mrs. brian: ? 
have heard her Name, but am not acquainted with her, 
2. Had you any Diſcourſe with Yaneſs, when ſhe came to Mill. band to 
live with the Dutcheſs ? 
A. No, I never lik'd her Diſcourſe. ; 
I oy you ever hear the Dutcheſs ſay that ſhe liv'd at Vaux- Hall ? 
. No. 
. Do you know Sir fohn Germaine? 
A. I know him by Sight. | wy.” 
Q: Did you ever ſce him at the Dutcheſs's ?!——F. No. 
Did you never fee him at Mill band, or at her Houſe here? 
No, my Lords, never, | 
Q. Did Faneſs come along with the Dutcheſs when ſhe came to Mill- 
bank ? or was ſhe hired after her Return? 
A. She came after her Return to Mill-bank. 
2. What Time went ſhe away ? 
A. I can't tell the Day ; that's a hard Queſtion. She went away, on 
utcheſs, that ſhe was haunted with bad Company. 
2. Did not ſhe dreſs the Dinner when the Dutcheſs dined at home ? 
Ves; but ſhe never dined at home but very ſeldom, 
LY, Can't you tell when Yaneſs went away ?---4. No. 
J. Did you knew Nicholas Heoſrer ? 
Q. No; | know no ſuch Man. There were many People came to 
Keemer, Lords Servants and others; I don't know ſuch People. 
A. You have heard that the Dutcheſs liv'd at Vaux-1all ?- -A. Yes; 
At what Time did ſhe live there ? 
can't tell you; I was ſick in Bed. 
I You may recollect about what Time was it. 
. I was lame in March, this Month: I can't tell what Year. 
2. D'you know what Houſe ſhe liv'd in ? | 
Ves; 'twas one Sir Thomas Greſvenor's, at Mill-bank. 
9. I aſk you what Houle ſhe liv'd at at /Vaux-Hall ? 
A. I know not. 
. How came you to know the Dutcheſs liv'd at Vaux-T1all f 
A. You atk what I can't tel] you. 
. You dar'n't tell. | 
A. Yes, I'll tell the Truth before all the Houſe of Lords; 
2. You ſaid ſhe liv'd at Vaux-Hall ? 
. No, I never ſaid it. 


Whence came the Dutcheſs, when ſhe came to Mill-bank 5 | 
She came from the Place ſhe did; I did not afk her the Queſtion ; 


4. Was you ever at Vaux- Hell, or not? — H. I tell you I was lame. I durſt not be ſo bold. 


&. Was you ever at Vaux-all at any Time? : | 
A. I tell you I was lame; I give you Anſwer to your Queſtion, I tell 
el2 noble Lords, that every Word I ſpeak is Truth. 

J. But you are ſwore to ſpeak the whole Truth. 

A. I ſpeak the Truth, Why ſhould you do fo? 

3 Was you ever with the Dutcheſs at Vaux- Hall ? 

4. Jas not able to be there with her. 

9. Was you there with her, or nat ? | 
4. 1 was not able to go thither. 


9. Was you never there ? —— A. I was not able to go thither, 

9, Wis you never there, or not, with the Dutcheſs ? | 
A. No, gon was at Vaux-Hall in my Liſe, but at /7il/-bank and 
miie-Hall | have. Memorandum in this Interlineation was alter'd, up— 


reading over her Examination, Yes, I have been there, but I did not ſtay 
re. 

9, Was you ever there with the Dutcheſs, or not? 

. I was not there: I tell you ] was not there, I was lame. 
I Was you never there with the Dutcheſs at any Time? 
4. No, I tell you I was lame: I was never there with the Dutcheſs, | 
9. Where was the Dutcheſs before ſhe came to /ill-bank ? 


74 


Vol. V. 


2. Can't you tel! when ſhe came to Mil- ban? nor from what Place 


ſhe came 


A. I can't tell the Day when ſhe came. I don't aſk from what Place 


| People come, 


When did you know Sir Fehn Germaine firſt ? | 
I ſaw him firſt with my Lord Duke there, at his Houſe in the 


7 


Square. 


Did you never know him keep Company with the Dutcheſs ? 
No, but only with the Duke of Neroli there; I ſpeak in the Pre- 


7 


ſence of Gop. 


| Quel. 


Sign'd, FRANCES KNIGUT. 


Die Lune 4% Marti, 1699. 


William White ſworn, depaſeth as follaweth : ; 
ID you live with the Dutcheſs of Norfelt for ſom? Years 
paſt ? 
Anſ. 1 lin'd with her ſince the firſt Week of the firſt Trial, about fix, 


or ſcren, or eight Tears ago. 


0 : 
2. What 


(259) 

What care was there taken about the Dutcheſs's Door in the Park? 

I generally went out the firſt in the Morning; the Door had two 

Bolts, a Croſs-Bar, and an Iron Chain; beſides, theſe I unbolted every 
orning, and unbarr'd, when I went out early. 

85 Did you ever hear or underſtand that Hofier had a Key to that Door? 
I never knew any thing of it, nor know not of what Uſe it could 
have been; for he could not come in till the Door was unbolted. 

Q. Say poſitively, whether ever you have heard, that this Man had a 
Key to that Door ? 

A. I never heard of it. 

I = you never ſee him come in at that Door ? 

es. 


How? Upon what Occaſion? 

T happen'd to be going out myſelf, and to open the Door for him. 
His Buſineſs, I was told by my Lady Dutcheſs's Maid, was, That ſhe 
had lent Money to a Man in Holland, and ſhe wrote a Letter to be carry'd 
by this Man to her Siſter, to get this Money; and ſhe ſent another Let- 
ter by one Bull, to carry to Holland, to get the Money, as ſhe told me. 

J Did you let him in ? 

I unbolted the Door, and let him in. 

. Did you find that this Man uſed to come freely to the Houſe, at 
that Door, by any Key ? 

A. No, I never knew it. 

Who did he come to? 

. To Suſan Barrington. 

85 Did you ever ſee him above Stairs with her ? 

No; he might come in, and I not ſee it, 

9. Did the Dutcheſs or Servants ſay any thing that he had Leave to 
come in? 

A. I never examin'd that, becauſe any body that had Buſineſs had Leave 
to come in, as Tradeſmen, and others. 

9. Did they tell you in the Houſe, that Hofer was at Liberty to come 
into the Houſe with a Key ? 

A. No, never. 

95 Had you ever any Diſcourſe with Hoſter ? 

” I was one Day coming from Change, and met Mr. L'Eftrange and 
this Hafer. L'Eftrange told me, that he was ill of the Gripes. I told 
him, that the beſf Thing for it was burnt Claret; and he, and I, and Heſier 
went to a Tavern in Smithfield : And while we were together, Hofier re- 
flected upon his Maſter, ſaying, His Maſter had uſed him ill, and de- 
ſerv'd to be ill uſed. Mr. L'Eſtrange heard theſe and ſome more Words; 
Mr. L'Eftrange told me, that he ſpoke to that purpoſe, He was reſolved to 
be reveng'd of his Maſter. 

. What did he ſay of his Maſter ? 

He ſaid his Maſter had uſed him very ill ; he had many threatning 
Words; He ſaid his Maſter was an ill Man, and deſerv'd to be ill uſed, 
and the Time would come when he ſhould repent it. 
| 85 When did he ſay theſe Words ? 

" "Twas about Michae/mas two Years ago, or a Year ago, I can't tell 


which. 
(Croſs- Examined.) 

Q. You ſay you liv'd with the Dutcheſs the firſt Week of the firſt Trial; 
Was Vaneſi there at that Time? 

A. She was gone before I came. 

. How long ? 
I can't tell; I never ſaw her there, to the beſt of my Remembrance, 
but have heard there was ſuch a one in the Family. 

5 Did you know Haſier? 

] ſee him come in at the Back-Door. 

9, Whoſe Servant was he then? 

The firſt Time I did not know; but a little after, I was told he 
was Sir John Germaine's. 

9. What Occaſion had he to come to the Dutcheſs's Houſe ? 

A. I know not, but about the Buſineſs of the Letter. 

9, How often did you ſee him there? 

Tuo or three 'I imes, or more. 

9. With whom; 

J. With Suſan Barrington. 

©. What was his Buſineſs with her ? 

A. About the Money, as ſhe told me. He went along with that Wo- 
man; ſhe ſent a Letter by him; and ſhe ſent Letters by ſome other 
Du:chmen into Holland, about the Money. 

9, Did he aſk for any other Servant ? 

Not that I know of. 
J Did you ſee him above Stairs with her ? 
I never ſaw them in any Apartment but that Place below, where the 
Lumber is, near the Park-Coor. 
9. D'you know Suſannah Barrington? 
I know her very well. 

95 D'you know where ſhe is now? 

Her Mother died about the 10th of January, and then I ſaw her all 
in Tears; and ſhe went away after this Account of her Mother's Death. 

2, When did you ſee her lait ? 


4. 1 have not ſeen her this Fortnight or Month, that I know of, that I 
could diſtinguiſh her from another Woman, except ſhe had a Maſk on. 

9, How long before this Trial ſaw you her? 

About a Fortnight : She gave me an Account that her Mother died 

the 10th of January in Holland. 

J. When did ſhe go away? 

7 did not take notice of the Time ſhe went away. 
9, Did you know Hoſier at any other Place but at the one Dutcheſs's ? 
4. Never, but as | have ſeen him in the Park, and with Mr. L' Eftrange. 

O. Was you never with him at Sir 7h Germaine's ?--- A. Never. 

J. D'you know Sir Fob» Germaine © 

4. After I had lived with the Dutcheſs ſome Time, I was told by ſome 
in the Street, that that was his Coach, and his Livery, and that he was 
the Man that there was ſo much Noiſe about. 

©. Did you never ſee him in the Dutcheſs's Houſe ? 


A 


—— 


168. Proceedings between the D. f Norfolk 


þ 


—— 


| 


A. I never ſaw him in no Part of my Lady Dutcheſs's Houſe, n 
1 Did 3 and 1 gegen, 2 _ goes up and down Stairs. 
Did you never fee him in t x | 
Fad x; im in the Dutcheſs's Company at any other 
EF 3 jk porn nts at * Dutcheſs's Houſe? 
4. en the Dutcheſs was laſt at D jcbmon 
three Nights. e 9 "woe 
85 Did you lie conſtantly there, when the Dutcheſs was there? 

. I was ſick near a Month, and all that Time I lay at my Wife's. þ 
moſt commonly lay at the Dutcheſs's, ſince ſhe is come toDuke-/treet to li. 

2, You ſay, You uſed to open the Door in the Park firſt in a Mornin, 
what Time did you uſe to open it at ? ius; 

A. At Six, Seven, or Eight o Clock in a Morning; 
tain Hour; but I generally open'd that Door. 

I Did you ever know Hauſeur come in at any other Door but that ? 
Les; one wet Day he came in at the Street-Door, before the P 
and all the Servants, and aſk'd for the ſame Woman, TY 

85 1 he — aſk for any other _ ? 

I never heard him aſk for any but Barri : 
Co -woman. F e for you by 
If Nicholas got in at the Park-door, could not he ; 

5 If he could get in at that Door he talks of, he ll a2 — 
Dutcheſs's Apartment; for there was a Room betwixt that where — 
Plate and Jewels lay, that no Key could open: That if he could 1 
= ** 0 r 2 could not get in there. ve 

e had a Key, and got in at any Door, cou'd n't & 
when he eame in, without any difficulty, lead him round ei 
A. I can't ſay but ſhe might; but I never ſaw him, but below Sta; 
with Woman, and then he went away without going up Stairs l 

8 = you ** YI; = bring * Thing to the Houſe?---4, No 

. You nam'd one L'Eftrange, that ſ: 
EI — ge, you ſaw with him at the Taven, 

A. He was my old Fellow-Servant at the late Duke of Nor/718 

35 4 Diſcourſe had you with him then ? e 
1 complain'd to me of his being ill, and I gave him the beſt of my 
2. What Time was it that N:cholas had i ö 
4 hy cholas thoſe threatning Words againk 

A. About Ten, Eleven, or Twelve a-Clock at Noon. 

I pot long ago is it ? 

I can't tell if it be a Year or two Years ; 'twas a littl | 
mas; but whether it be one Year, or two Years, I __ — — 

. Cou'dn't Mr. L'EHrange tell? 

. I aſk'd Mr. L'*Eftrange, and he cou'd not tell. 

85 Om ma hag _ Nicholas then ? 

. He was no 's Servant then: He rail'd agai i 
Time — turning bim away. nn 

. Did you not know who was his Maſter a Ye 
7 — on me he was out of Place. 5 e 

Did you not know him to be Sir John G ine 
came to * Dutcheſs's? 9 n 

A. I did not know it when I firſt ſaw him and 8 t ; 
time before he went Fs I heard he was his en on 8 

But you ſay you did not know Sir John Germaine about two Vears ago! 

. I did not know him ſo as to ſpeak to him. | 


* 
in ng 


there was no cer. 


WILLIAM WHITE. 


Die Lune 4% Martii, 1699. 
Matthew Mac-Donnell ſworn, depeſeth as followeth : 


weſt, OW long have you liv'd with the Dutcheſs of Norfolk 
2525 Four Years at Lady- day next. of Norfolk ? 


2: In what manner was the Door going out to the Park kept? Had an 


body a Key to it that was not of the Family ? Did it uſe to be left open! 
A. Twas not to be left open; *twas very unſafe to be left open; be 
Z. Was there particular Care taken of that Door? 
. Yes; I myſelf bolted it very often at Night. 
Whether or not, the Time that you lived there, did you know at 
body, that was not of the Family, come with a Key to open that Door! 
Did you know Hauſeur, or Nicholas? Had he a Key to that Door! 
I never knew it. 
7 I open'd that Door for him once or twice when he rung. 
2, When was that ?- -H. In an Evening. 
] do not know; but he aſk'd for Sufan, my Lady Dutcheſs's 8 
95 Did you ever ſee him go up Stairs? 
When he aſk'd for Suſan, did he go up then? 
9, Did you ſtay with him all the while Sy/an was with him? 
. No, | bad no Buſineſs ; I went my o ah 
In the Park. 
(Creoſs- Examined.) 
7 I did not know, nor I aſk'd no Queſtions. 
5 How often have you ſeen him at the Dutcheſs's.---4, Three Tim 
. One time he aſk'd for Mr. Keemer. 
Who was Mr. Keemer ? 
9. Did you uſe to ſtay with him? or, did you leave him? 
. No, to tell you the plain Truth, I thought he came to court Si 


ſides, it was bolted and lock'd. 
©. Did you often unbolt it in a Morning ?---A. Yes. 
Never. 
F 
Did you ever ſee him come in at that Door ? 
J. What did he come about? 
I never did hear he went up in my Life. 
. No; I call'd her to him, and I never ſaw him £0 up Stairs, 
Was Nicholas, when he rung, in the Park, or at the inner Don 
Did you know whoſe Servant Nicholas was ? 
Did he always aſk for Suſannah Barrington? 
. He was the Dutcheſs's Servant. 
and did not ſtay with him. | 
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( 202) 
rob his Maſter, and that he knew where his Gold and his Jewels lay, and 


and his Dutcheſs, for a Divorce. 


* 
1 


Did you ever ſee him up Stairs in Suſan's Room? 


— 


ſaw him there. | 
. Wen Em loyment have you under the Dutcheſs ? 
I am her Foot-man. 
When did you ſee Suſan laſt ? | 
52 On Tueſday Seven- night in the Morning. 
Not fince ?——-4. No. 
" Where did you ſee her then? 
” At the Dutcheſs's Houſe. 
What became of her after that ? 
1 She ſaid, her Mother died lately in Holland, and ſhe was going there. 
When did you hear her ſay ſo? 
7 I heard her lay ſo ſeveral times before ſhe went away; a Month, or 


a Quarter of a Year, before ſhe talk'd of going to Holland, 


Upon your Oath, don't you know that ſhe is at the Dutcheſs's ? 
I know not of her being taere. 
Can you take it upon your Oath when ſhe was ſirſt wanting ? 
7 1 ſaw her on Tueſday Seven- night laſt, in the Morning. ; 
9. How came you to know the was gone, it you don't know the Time 
e went? 
mm" Th not know ſhe was gone, till I went home from the Houſe here. 
Who told you ſhe was gone ?-. The Servants, 
J. She was there when you came hither ? 
On Tueſday Morning I did ſee her. 
Has the Dutcheſs another in her Station ? 
5 There is one Mrs. Cambell, that dreſſes my Lady Dutcheſs, but ſhe 
not live there. 
my Did ſhe uſe, in S ns Time, to come and dreſs the Dutcheſs ? 
Ves, ſhe uſed to come ſometimes. 
9. Has the Dutcheſs taken any body to do Suſan's Work ? 
I know not of any. 


Sipn'd, 
MATT HEIV + MAC-DONNEL. 


Die Lnne 49 Martii, 1699. 


Mr. Robert Welbourn ſworn, depoſeth as followeth : : 
Q. HAT Account can you give of Mr. L'Eſirange's having 
Notice to be a Witneſs ? 


A. I was told by the Dutcheſs, That L'Eftrange had been with her, | 


and gave her an Account of ſome Particulars between Mhite, and him, and 
Nichelas ; That having the Griping in the Guts, they went into a Tavern 
together; That he heard J/hite and Nicholas talk together very loud, but 
he told me he had the Gripes, and could not ſo well mind what he ſaid ; 
but he heard him uſe hard Words againſt his Maſter, but he could not re- 
member that he ſaid he would be reveng'd upon his Maſter ; but he would 
recollect himſelf, and, ii he could remember, he would ſay what he 
could: He told me, he had been bred in the Norfolk Family. 

9. Did you aſk Mr. L'*Eflrange about this Matter? 

Tes: Mr. L'Eftrange told me, He remember'd they were together, 
and heard Nicholas ſpeak very hard, ill Words againſt his Maſter, but he 
could not be poſitive what they were; but what he could remember he 
would ſpeak, if that would do the Dutcheſs any Service. He defir'd my 
Lady Dutcheſs would give him notice the Night before, and he would 
appcar. 

2, When was this? 

. *T was Tueſday or Wedneſday; I think twas Medneſday. 

(Croſs-Examined.) 

9 Did the Lady Dutcheſs tell you what Mr. L'EHtrange ſaid? 

Ves; that gave me the Occaſion to ſpeak of it. He ſaid, he heard 
Nicholas ſay hard, ill Words againſt his Matter, but not that he heard him 
ſay he would ſtudy to be reveng'd. Perhaps, ſays he, there might be ſome 
other Words. hat he was in the Kitchen, and would endeavour to re- 
collect who was there beſides; and if he had two or three Days Time, he 
would enquire, 

05 Did you let him know you was concern'd for the Dutcheſs ? 

A. Yes; and he told me he would tell me what he could ſay in this 
Matter; and he ſhould be ready to appear at any Time, if that would be 
tor the Dutcheſs's Advantage. 

Did he tell you he was going abroad into Helland ? 

A. Not one Word. 


| 2. : Did you intimate to him, when the Dutcheſs was to make her De- 
ence ? 

A. I think I did, but can't be poſitive ; but he took no notice to me, 
that he would not be there. 

Q. D'you know Mr. La Fountaine ? 

A. Yes, I know one La Fountaine. 

2. Is he in the Dutcheſs's Service ?---A. I believe not. 

2, D'you know whether he is at Drayten? 
A. I have ſcen him at Drayton. 
LY, Did he live with Sir Jahn Germaine, that you know of ? 
. Never, that I know ot. 
LY; When ſaw you Suſan Barrington? 
A. I can't be poſitive; but I think, not this Month or fix Weeks. 

Ha'n't you ſeen her ſince this Bill was brought in? 
- Poſitively, I have nct. 
ROBERT IELBOURN. 


Die Lune 4 Martii, 1099. 


Elianor Monfort ſworn, depsſeth as fel eth. 
9. E LL the Lords it you know Nicholas Haſier, and on what 
Account you came to «now him, 
A. This Nicholas lodg'd two or three times at my Houſe. My Huſband 


was a Dutchman, and he was a Dutchman ; they were like Brothers, they 
lov'd one another. 


2, What know you of this Man, this Nicholas? | 
4. My Huſband told me, that this Man Nicholas, (I did not know 
no other Name he had ;) my Huſband told me, that he had a Deſign to 


| was at Play, or out of Town; and left the 


had made falſe Keys, and would watch his 8 when his Maſtet 


eys at her Houſe, 
Your Huſband told you ſo? _ 
Yes, my Huſband bid me ſend for this Man. Theſe were his laſt 
dying Words. | | 

9. Your Huſband had a ſad Misfortune. When was't your Huſband 
told you ſo ?---A. When he was in Priſon. 

9. How long ago is that ? 

J. About eight or nine Years ago laſt Chri/imas. I would not have 
your Lordſhips think my Huſband was fo bad a Man; he was only Con- 
demn'd and Executed for changing Len Pounds of his own Money. 

9. What were your Huſband's laſt dying Words ? 

. He defired me to ſend for this Fellow, and deliver thoſe Things 
he left at my Houſe. I ſent for him; he came, and had ſome Keys in a 
Drawer, that my Huſband told me he had left there. He took two or 
three Keys, and put them in his Pocket, and look'd mightily out of Coun- 
tenance. 

J What did your Huſband ſay to you ? h | 

. He bid me give Nicholas the Keys, and bid him have a Care, and 
keep good Company. 

When was that? | 

. A Week or a Fortnight before my Huſband was executed, 

85 Did you acquaint Nicholas with what your Huſband ſaid of him? 

No, an't pleaſe your Honours; I only told him, my Huſband 
charg'd me to give him thoſe Keys; bur being in "Trouble, and having 
a great many Enemies, I talk'd no further with him. 

What did Nichelus ſay to you? | 

. Helook'd out of Countenance, and told me he would come and ſee 
me another Time; but he never did; fo that I did not ſee him again till 
I faw him in the Meuſe, and then he told me that he would come to ſee me; 
but he never did, but always ſhunn'd me. 

85 How long have you known Nicholas ? 

. Theſe eight or nine Years, I knew him when he was Footman to 

Sir John Germaine, and | k:ncw him when he was his Gentleman. I knew 

him when he went, and I know him when he came: He is like a Sea-Rat, 

he comes and goes when he plealcs. I hope in Gop Almighty it will be 

conſider'd by this Houſe, that ſuch a Fellow's Witneſs ſhould not be taken 
in ſuch a great Concern. 

Signum, | 

ELEANOR + MONFORT. 

Then the Dutcheſs's Counſel pray'd that Mac-Donnel may be examin'd, 
as to the withdrawing Witneſſes, and that it be taken in Writing: Which 
was agreed to, and heexamin'd. 

Then the Dutcheſs's Counſel proceeded to examine other Witneſles, 
and their Evidence taken in Short-hand. 

Then Mrs. Pitts being call'd for, and not appearing, William Godfrey 
being ſworn, ſaid to this effect : 

I Went to Serve Mrs. Pitts on Friday Morning : When I came to her 
Houſe there was nobody. A Woman with a Pitcher of Water went 
in: I ask'd her for Mrs. Pitts; ſhe ſaid, She was not at home. I ſhew'd 
her the Order, and left a Copy of it upon the Table. She was loth to re- 
ceive it; ſhe ſaid, the Lady would be within quickly. The Woman's 
Name was Olivet. The laſt Night I went again, and a Woman came 
out and ſaid, Mrs. Pitts was not at home. "I hen ſhe ſpake in French to 
me: I did not underſtand her. I left a Note for her to attend this Day. 

Then the Dutcheſs's Counſel pray'd, That ſome Agreements between 
the Duke and Dutcheſs, in 1694, may be read out of the Deeds 2xccuted 
for that purpoſe : Which was agreed to, and read accordingly. 


— — 


Die Martis 5 Martii, 1699. 


Francis Negus ſworn, depoſeth as followeth : 


LA I Deſire Mr. Negus may be aſk'd, Whether the Dutcheſs of Vor- 

f«lk did not ſend ſome Meſſage by him? The Words I don't con- 

fine him to; but, Whether the Meſſage ſent by him to my Lord Duke was 

not to this purpoſe ; That notwithſtanding the Articles, ſhe deſir'd to 

know from his Grace in what Manner the ſhould live; and that ſhe 
would be govern'd by his Directions? 

A. I think 'twas much about the Time of the Tranſaction of theſe 
Articles the Dutcheſs ſent to me. Mr. Longueville was Counſel for the 
Duke, and Sir Thomas Powys, for the Dutcheſs. Mr. Longueville took 
what Care he could; and when they came to talk of their living ſeparately, 
I took it only to be an Apprehenſion and Fear that my Lord Duke would 
confine the Dutcheſs to ſome Houſe. My Lady Dutcheſs ſent for me; I 
waitcd on her, and ſhe expreſs'd herſelf very ſenſibly of the Misfortunes of 
the Duke and herſelf, that ſuch Differences ſhould have been between 
them; and ſhe was deſirous to let my Lord Duke know, and deſir'd me 
that I would let my Lord Duke know it, that ſhe would avoid all Com- 
pany that ſhould give him any Offence, and that ſhe would not ſo much as 
pay a Viſit, but where he liked. I acquainted my Lord Duke with ſome- 
thing to this purpoſe; for ihe often ſaid to me, more than once or twice, 
That if ſhe happen'd to die before my Lord Duke, ſhe would leave him her 
Eſtate ; and I know I have ſaid fo to my Lord Duke. 

„ Whether, from that Lime, do you know that the Duke ſent any 
Meſlage of Complaint to the Dutcheſs, to the Place where ſhe liv'd, that 
he would have her live in any other Way ? 

A. I know nothing of that Matter. 

2. Do you know whether my Lord Duke ever deſir'd her to come and 
live with him?---4. I never heard of any ſuch Thing. 

55 Did he ever ſend to her, to avoid any Company ? 

I never heard of any ſuch Thing. 
©, Whether had you any Directions to attend the Duke, That he 
would give Way in a Controverſy between the Dutcheſs and a Noble Lord 
of this Houſe, whether he would wave his Privilege ? 

A. I have great reaſon to deſire Sir Thomas's Favour in this Matter 6-4 
know not what he aims at. I was call'd to the Bar before, to ſpeak the 


Truth as to the Matter of the Privilege; I know not what he means by it. 
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S. I meant it only as an Inſtance of a Civil Meſſage between nt 
2 itcheſs, owning her as his Wife, and that this was a Meſſage thai 
ſpoke a'good Underſtanding between them ? e 4 
4. Will you have me to give an Anſwer to Sir Thrmas, my Lords 
I confeſs, the Duke did ſend for me, and afk'd me how the Settlement 
and Agreement were betwixt the Duke and Dutcheſs, becauſe of this 
Matter of the Privilege. * | 9 
. I did not mean that; but only as a late inſtance of the Duke's on- 

ing the Dutcheſs ſo far. | 

A. When the Duke ſent for me, he would know, whether by the A- 
eemetit he was oblig'd to let her have the Privilege? I ſaid, 1 underſtood 


It ſo; and tho' he had no Mind to do it, but as he had waved his Privi- | 


lege, in the Caſe of an Uncle, he would do it for her. . 
O. What would have been the Conſequence, if the Duke had not 
waved his Privilege ? Would not that have defended her from a Suit? 
"A. That you may make uſe of as you pleaſe. 
Sir Themas Powys. I would only make this Uſe of it, as an Inſtance of 
Kindneſs between the Duke and Dutcheſs. 
| ' FRANCIS NEGUS. 


After the Examination of Francis Negus, he being before ſworn, the 
Dutcheſs's Counſel declared they had finiſhed their Ae 

Whereupon the Duke's Counſel deſir'd to call a Witneſs or two, to 
ſupport Nicholas Hauſeur's Reputation. Then William Allen was ſworn 
and examined. | 


Die Martis 5 Martii, 1699. 
William Allen fworn, depoſeth as followeth : 


DH. D'rov know Nicholas Hauſeur ?------- A. Yes. 
9. How long have you known him ?. Three Years. 
Did you not know him before that Time? 
I knew him about three Years ago. 
85 Had you any Dealings before that Time? 
. I had Dealings with him when he liv'd with Mr. Germaine. 
15 What were his Dealings? 
A. As honeſt and fair as any Man could deſire, 
©, What Office had he * Mr. Germaine ? 
. He was Cook to Mr. Germaine, I ſuppoſe. 
D. What! was he Cook to him? 
A. He bought in the Goods, and he paid me honeſtly for what he bought. 
(Croſs Examined. ) 
O. What Trade are you ?- -. A Butcher. 
55 Then he paid you his Maſter's Money for his Maſter's Goods ? 
Ves, he paid me very honeſtly, 
9, When ſaw you him laſt ? 
A. I faw him when I was ſummon'd here by the Order of this Houſe, 
but not before of late. 
Sign'd, 


WILLIAM NM ALLEN. 


The Duke's Counſel mov'd for Copies of the Examinations and Jour- 
nals; which was granted, and the Counſel withdrew. The following 
Orders were made : 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That Copies of the Examinations, Sign'd by the Witneſſes this 
Day, and Entry in the Journal, be delivered to either Side; and, That 
the Examinations taken this Day in Short-hand be tranſcrib'd, in order 
to be read to the Witneſſes To-morrow. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That 'To-morrow at Twelve a-Clock, this Houſe will proceed to 
hear the Examinations taken this Day, read to the Witneſſes, relating 
to the Duke and Dutcheſs of Norfolt, and all Lords ſummon'd to attend. 


Die Mercurii 69 Martii, 1699. 
Alfter the Examination taken Yeſterday, relating to the Duke and 
Dutcheſs of No,, were read to the Witneſſes, and they ſigning them, 


the Dutcheſs's Counſcl moy'd to have Copies of the Depoſitions taken 
on either Side, and then withdrew. . 


—— 

8 Die Aartis 59 Martii, 1699. 

Matthew Mac-Donnel faorn, depoſeth as followeth : 
f. WAs going to Mr. Strange's Houſe, and I ſaw my Lord Howard 

of Eſcrick coming that Way, and he went to the Door and knock'd. 

TI made up to the Door, and a Girl open'd the Door. My Lord afk'd 
if Mr. Strange was within, and ſhe anfwer'd, Yes. Then I went to the 
Door, and aſk'd if Mr. S raue was at home; ſhe anſwer'd, No, he 
went away on Thrſ/day. I aſk'd, By Packet-boat, or how ? She ſaid, 
By Long-Sea, I thought ſhe told my Lord he was within, and ſoI came 
away. Sionum 


— 


MATTHEW + MAC-DONNEL. 


Die Martis 59 Martii, 1699. 
Richard May fwern, depsſeth as felloweth : 
g. 0 you know Nichalas Flauſeur ? 
A. I never ſaw him till Sunday Fortnight laſt, 
Z. Where ſaw you him then; 
At my Lord Duke of Nærſelè's. I had a Command from my Lord 
Duke to take him in there. 
J. Where? 
. To lodge him in my Lord Duke's Houſe: I am his Houſhold- 
Steward ; he commanded me to provide for him in the Houſe. 
I Joa't defire you ſhould do any Thing unbecoming to my Lord 
Duke; but you are upon your Oath, and vou muſt tell the Truth. 
A. I'll freely tell what I know. 
Q Can you give me any Account where he was before that Time! 
I never ſaw nor heard of him ti}! then. 
2 
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. Hath he been there ever ſince? 7 | 
A. Yes; I made Proviſion for him by his Grace's Command. 
I Do you know Yaneſs ? Where hath the been? 2 
On Sunday was Fortnight ſhe came thither likewiſe, and I y, 
order d to take Care for her. | | 
Where was ſhe lodp'd? | 
In my Lord Duke's Houſe in St. Fames's-Square. 
Has ſhe been there a Fortnight? 
Ves, a Fortnight laſt Sunday, and coming here to attend the Lord 
85 Had ſhe the Liberty of the Houſe, or was ſhe kept cloſe ? 


They were kept only as they deſir d themſelves ; no body was deny'4 

Liberty to ſee them: They deſir d to be there, ſooner than any Place. 

9. D'you know that thoſe People have been ſent for, and how long 
before they came ? . | 

A. 1 was never privy to any thing of that nature: I had no Knoy. 
ledge of their Names, nor whence they came. 

9. Do you know of any Money 1 out for their coming over? 

A. Not one Penny. 

85 Do you know of any Reward they have had, or are to have? 
. I know not of any Reward they have had, or are to have. 


RICHARD Mir 


— 


Die Martis 59 Martii, 1699. 
Chriſtopher Raine ſcorn, d:poſeth as followeth : 


; RE you Servant to the Duke of Norfolk ?-----4. Yes. 
Y A 9.” D'you know Hauſeur ? 4 
A. I have ſeen him, but am not a-quainted with him. 
85 How long is it ſince you faw him ? 
It is within this Fortnight. 
. Did you not ſee him at any time further off ? 
. No, I am poſitive of it. 
Where did you ſee him firſt ?-----A. In St. Fames's. 
9, In what Place there? A. At his Grace's Houſe. 
. Hath he been there ever ſince ?-------A, Yes. 
Was there a Woman called Faves with him ?----- A. Yes. 
Did they come at the ſame time - -A. Yes. 

J. How long ago ?-----A. A Fortnight ; it may be, not ſo much. 
I Had they the liberty of the Houſe, to take notice where they were? 
They had liberty to go where they pleaſed. | 

85 Did they 7 abroad fince they came there ? 
I can't tell; not to my Knowledge. 
. D'you know whether they went out of the Houſe upon any Occa- 
—_— A. Not to my Knowledge. 
Who brought them there ?-----Z. I don't know. 
. D'you know whence they came? -H. No. 
95 Did you underſtand where they lodg'd before ? 
No, I am a Stranger to them both; I never ſaw them before, 
J. Saw E them when they came firit? 


. No, I was not at home, 
CHRISTOPHER RAINE. 


Die Martis 59 Martii, 1699. 
Edward Cotter ſworn, depoſeth as felloweth : 


9. ARE you Servant to the Duke of Nor/ult?-----4. Yes. 
9. D'you know Nicholas Hauſeur? 

A. I did not know him but ſince this Trial. 

©. How long ago is that ?-------4. About a Fortnight. 

V Do you know where he had been before ? 

. No; I knew nothing of him, where he was, nor what he was. 

©, Came Helena the Dutchwaman with him? 

Ves, the Woman came with him ſince the Trial; I never ſaw them 
before. 

2, Did you never know them go out of Doors ſince they came, but to 


this Houſe ?- -H. Never, no where ele. 
. Who brought them to the Duke's ?- -A. I know not. 
J. Whence came they, d'you know ?----A. I can't tell. 


©. Did they never report in the Houſe, whence they came? 

No, I never heard where they lived, nor how they b-haved themſelves. 

Do you know whether ever any Reward was given them?. No. 

©. 1 detire he may be aſked, whether he has not known before, for ſome 

Time paſt, within this Fortnight or three Weeks, more or leſs, Meetings 
in Semerſct-houſe, in order to this Trial? 

A. The Thing is this; I was one Night at Samerſet- honſe with my Lord 
Duke, *rwixt Six and Seven a-Clock ; but I can't tell how long it is, whe- 
ther it be three Weeks or a Month; it is no more, that I know. 

©. What were you there about ?- -A. 1 went there with my Lord Nuke, 

I: Upon your Oath, Was there any Thing then done there, relating 
to this Trial? | 

A. Upon my Oath, I did not know but *twas concerning my Lord 


þ 


Howard of Eſcrict. 


2: Was he there with the Duke ?------ 4, Yes. 

J. Did you know who they went to ?----- A. No. 

&. Upon your Oath, Don't you know whether they went to Madam 
Pitts, or no? 

A. They went to ſome Houſe, but! don't know her Name they went to. 

: Was there any body elſe there, but my Lord Duke, and my Lord 
Howard? 

A. God knows. My Lord Duke called me to the Door, and ſent me 
on a Meſſage; and I went and came again. 

D. Who did you ſee there when you came again? 

I ſaw none but my Lord Duke, and another that I did not know. 
9, Who did you ſee go in? 


None but my Lord Duke, and my Lord H:ward. 


| EDWARD GCOTTER 
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df Martis g Martin, 1699. 
Francis Huddleſtone fworn, depeſeth as fotloweth ; 


, ON your Oath, d'you know of any Meetings, lating to 
Ne. U TON Th 


this T rial; that hath been within ſome Time 
f. For Meetings, I know not any thing of them, 
. Do you —— the Queſtion ? ; 
. I know nothing of any Meetings. 1:45 6 | 
Q, Have you not been at any Place where any thing has been done, 
relating to-this Trial, againſt the Dutcheſs of Norfolk ? 73 
A. f don't underſtand any thing of the Trial. I know nothing of the 
of Norfolk. ; 4 
ah — poſitive Anſwer; Have you not been oy, or do you 
know of no Meeting, relating to the Proceedings againſt the Dutcheſs of 
Norfolk ?—A. I never was at no Meeti Ig. | We" 
” Who do you live with ?—. I live with m Lord Howard. | 
Was you ever preſent at Semerſet-houſe, where my Lord Howard 
and others met? n | | 
A. I have been at Somer/e:-houſe, but know mou of any Concerns. 
. D'you know (346 *—. I know no ſuch Perſon. 
. D'you know Nicholas ?P—F. I don't know him. 
Pray, anſwer poſitively; Do you know one Nicholas, call'd Hauſcur ? 
. I know ſeveral of that Name, but I know not who you mean. 
I mean one that lived with Sir Jebn Germaine, 
I know him not; I never had any Converſation with any Body that 
liv'd with Sir John Germaine. 


(Nicholas ald in.) 


2; Did you ſee any ſuch Man as appears here, at Somer et- Baue? 
A. I know no ſuch Man as is call'd Nicholas Hauſeur : | know ſeveral 
call'd Nicholas, but none of the Hauſeurs. 
; Look upon this Man; Have you ſeen him before or not! 7 
8 Ves; I have ſeen him twice or thrice; but I knew not who you 
meant before, : 
Ho long is it ſince you ſaw him firſt ? 
7 About a Fortnight ago. 4 - 
D. Have you not ſeen him at Somer et-houſe ?— A, Never; 
3 Where did you ſee him J. In Gerrard-ſtreet, 


Was that all the Places you ſaw him at ? 
I ſaw him no where elſe. 
I Whoſe Houſe did you ſee him at ? 
At Captain Seamers Lodging. | 
9. Did you not ſee a Dutchwomen there, one Helen paneſi? 
There was a Woman with him 3 I do not know her Name. 
J. Did you not ſee het at Captain Soames's ? 
A. She was with this Gentleman there. 3 
9. Did you ſee her at no other Time or Place 7— . No; 
F Who elſe was there then? 


—— | RS 2 


nnd bis Diztcheſs, for @ Divorce, 0 
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A. Captain Soames, my Lord Howard, and one or two more. I was 


but at the Door. I have ſeen this Man go in. I was but a Footman 


waiting at the Door. I kgew not the others that were there, 
Die you know no more that were there ?— J. My Lord Howard 
was in the Houſe, but I know not if he were with them, 
Did you ever ſee Helen Fanefs before that Time? 
have ſeen the Woman lince, but never ſaw her before. 
I: Did you never ſee her any where elſe ? | 
A. Never any where elſe but at this Houſe, going . 
tend, 
Francis E Huppiesrows, 


The Counſel being withdrawn, the following Orders were made, 


It is Ordered by the Lords Spiritual and Temporal in Parliament af. 
ſembled, That Copies of the Examination, read to, and ſigned by the 
Witneſſes To-day, be deliver'd to either Side. | 

It is Ordered by the Lords Spiritual and Temporal in Parliament at- 
ſembled, That this Houſe will peremptorily proceed to hear the Duke of 
* oe +1 and Dutcheſs of Nor/el#'s Counſel, to ſum up the Evidence on 
both Sides, on Friday next, at Twelve of the Clock, and all the Lords 
ſummoned to attend. | | 

Thie Evidence having been ſumm'd up, the Lords, after a long De- 
bath, and a Diviſion of the Houſe, committed the Bill, by a Majority of 

ixtecen. 


W hereupon the Dutcheſs immediately preferred the Petition recited 
in the Order 8 Marti. 


Die Veneris, $89 Martii, 1699. 


PON 2 the Petition of Mary, Dutcheſs of Nor pat, ſhewing, 


that by the Bill now depending for diſſolving the Marriage between 
the Duke of Norfolk and your. Petitioner, her Jointure and Marriage- 
Agreements are to be ſet aſide, and other Things in the Petition mention- 
ed, and praying to be heard by her Counſel, touching the ſeveral Claims 
and Intereſt, and ſeveral Clauſes in the Bill: It is ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, That the Petitioner 


| ſhall be heard by her Counſel To-morrow at Eleven of the Clock, at the 


Committee of the whole Houſe, to whom the ſaid Bill ſtands committed; 
at which Time ſhe is to produce her ſaid Marriage-Agreement and Wri- 
tings, as in the Petition is ſet forth : At which Time the Duke's Coun- 


ſe] may be preſent, if he think fit. 
Matth. Fohn/lon, Cler. Parl. 


Com which an Order was made for Counſel to prepare a Clauſe for the 
10,000 l. 

The Dutcheſs's Counſel having refuſed to join in drawing any Clauſe, 
tho" they adviſed a Petition about the Jointure and Marriage-Agreement, 
the Duke's prepared a Clauſe, to which the Lords added a few Words, 
and paſs'd it as in the Bill, The Bill being ſent down to the Commons, 
the Dutcheſs preſented the following Petition, 


— 
— 


To the Honourable the Knights, Citizens, and Burgeſſes, in Parliament aſſembled. 
The Humble Petition of NM ARY; Dutcheſs of Norfolk, 


SHEWETH, | FIRE 1 | | 

HAT for putting an End to all Differences between the Duke of 
T Nor felt, your Petitioner's Huſband, and your Petitioner, ſeveral 
Arucles of Agreement were entered into, and executed in April 1694, by 
the ſaid Duke, your Petitioner, and your Petitioner's late Father, the 
Earl of Peterborough, whereby, and by Deeds executed purſuant thereun- 
tc, the Duke had his then deſired Advantage, and hath fully enjoyed the 
B-1;-fit thereof: That your Petitioner, about the Time of erfecting the 
lau Decds, ſignified to the ſaid Duke by Mr. N:gus, that the ſhould al- 
ys 1eacily comply with all ſuch Orders in her Way of Living and Con- 
V©71:t10n, as ke ſhould think fit to appoint. Notwithſtanding which, and 
without ever ſignifying any Diſſatisfaction to or with your Petitioner, and 
vithout any manner of Notice, or previous —— in the common and 
6:0.nary Courſe of Juſtice, and to take from your Petitioner that legal 
1rial in the Ecceleſiaſtical Court, which by the Laws of this Realm (as 
ſhe is adviſed) ſhe is entituled unto, did, on the 16th of February laſt, ex- 
hibit a Bill in the Houſe of Peers, entituled, An A to Difſolve the Duke 
of Norfolk's Marriage with the Lady Mary Mordaunt, and io enable hin 10 
ary azatn, Upon which the Proceedings were ſo very quick, two Wit- | 


| 
| 


neſſes lately brought from beyond the Seas being forthwith examined 
againſt your Petitioner ; and your Petitioner charged with Facts ſuppoſed 
to be committed many Years ſince, and long before the Date of the ſaid 
Articles, could not be prepared to make her Defence as the would have 
done, if the Proceeding had been againſt her according to the known 
Laws of the Land. The Places of Abode of the Witneſſes produced 
againſt her being yet not known or diſcovered to your Petitioner ; And 
your Petitioner having Notice, that the ſaid Bill is paſſed the Houſe of 
Lords, and ſent down for the Concurrence of this Honourable Houſe, 


Your Petitioner prays ſhe may be heard by her Counſel at Law and 
one Civilian againſt the ſaid Bill, before any Proccedings be had 
thereon by this Honourable Houſe, 


And your Petitiotier ſpall pray, &c, 
Mary Norrork, 


A Day being appointed by the Houſe of Commons for the Committee 


to proceed, the Duke cauſed the Papers following to be publiſhed. 


ER | TT — — 
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Duke of VORFOL K's 


1 
REASONS for 


F Want either of Precedefit for a Parliamentary Divorce, before going | 
through the tedious and ineffectual Methods of Doc tors- Commons, or of 
Demonſtration of F act, have hitherto deprived the Duke of Nor fol of 
that Relief againſt his Wife's Adultery, which the Divine Law allows; 
the late Statute made in the like Caſe, and the coming in of two, who, 
while the Duke's former Bill was depending, had been ſent away, to pre- 
Vent that Diſcovery which they now make; cannot but be thought to re- 
move all Objections againſt an Act of Parliament, not only for = Bene- 
of the Duke, but of the Publick, as a Means to preſerve the Inheri- 
tance of ſo great an Office and Honours to Perſons of the true Religion. 
And ſince Biſhop Coxens's Argument, in the Lord Ro/ſ;'s Caſe, has 
made it evident, that thoſe Canons which govern the Spiritual Court in | 
_ on, are but the Remains of Popery ; nothing can be now requi- 
CL, 


CASE; 


1 


paſſing his B I L L. 


ſite to 2 the moſt ſerupulous of the Reformed Religion, but to ſet 


the Duke's 


roofs of his Lady's Adultery in a true Light. 
The Reputation which the Dutcheſs had maintained, of Wit and Dif- 


cretion, made it difficult for many to believe, that ſhe could be ſurprized 
in the very Act of Adultery, as had been formerly proved. And tho? it 
then appeared, that one Henry Keemer lived with the Dutcheſs while ſhe 
went by a feigned Name, at a Houſe hired for her at Vaux-ball 9 Sir Jahn 


Germaine s Brother; and that Nicola, who then lived with Sir 


ohn, uſed 


to receive Wood ſent from the Dutaheſs to Sir John's Houſe by the Cock- 


pit; the withdrawing of Nicola, and carrying with him the 
equally entruſted with the Secret on Sir John's Side; left no Evidence of 
their conſtant Converſation, but Kemer ſince dead, and Suſannah Bar- 
1 ringtin, ou had the like Truſt from the Dutcheſs, 


utch Maid, 


m Ke eg 2 


— ACC 


. 
| 
. 


— 
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with the Dutcheſs at Vaux- hall, w 


knew, and to endeavour to bring with him the Dutch Maid. 


ſeur, as before he had ſucceeded Hauſeur. 
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Keemer, though very ee ſome Years ſince confeſſed. his living 
ere he pretended ſhe was obliged to con⸗ 
ceal herſelf for Debt; and what Share Sh had in the Secret was, uns | 
known, till Nicola appeared: Nicola coming into England ſome time ſince, | 
in Expectation of a ade expreſs d his Readineſs. to diſcoyer what he 


= 


| ö * 1 

* She proves, that for two Months the firſt Summer after the K ing came 
for England, Sir John Germaine and the Dutcheſs lived together as, Man | 
and Wife, and were ſeen in Bed t PR of her, Mr, Rrians and his | 
Wife, Sir John's Siſter ; and that Nicholas Hauſeur, Sir Fobn's Valet de 
Chambre, uſed to be aſſiſting to him; as the Dutcheſs's Woman, Suſarnuhb. 
Barrington, was to her, at going to Bed, and riſing. | oy 

She proves the like Converſation at Vaux- hall, and the Dutcheſs's Houſe 
at the Mi{l-bank, till the Duke's firſt Bill for a Divorce was depending; 
within which time, Nicholas Hauſeur, by Sir Jon Order, carried away | 
her and Suſannab Barrington, with Intention of going for Helland, to pre- 
vent their being examined to what they knew ; but the Wind proving 
contrary, they could not go till the Bill was rejected; and then Sir Fohn 
fetch'd back Suſannah, who was moſt uſeful to the Dutcheſs ; but Hauſeur 
went for Holland with Ellen. 2 

+ He confirms Ellen's Evidence in every Particular; and beſides the 
Perſons mentioned by Ellen, as privy to Sir Fobn's lying with the Dutch- 


mt. 


. 


eſs, names Sir Jobn's Brother, Daniel. Nicholas having been found very |. 


truſty, his Maſter ſent for him to return to his Service ; and gavehim the 
Opportunity of proving the Continuance of the ſame adulterous Conver- 


ſation, at ſeveral Times and Places, from the Summer, 1692, to the 26th. | 


of April, 1696. He ſwears he had after his Return to Sir Jabn's Service 
ſeen them in Bed together at Sir Jobn's Houſe at the Cock-pit, and at the 
Dutcheſs's Houſe at Mill-bank, and where ſhe now lives; and uſed to 
be let into the Dutcheſs's Apartment by Suſannah Barrington, or Keemer, 
Nor can any Man who ſhall read the Teftimonials given Mr. Hauſcur by 
Sir John; by the laſt of which it appears, that he ſerved him faithfully as 
his Steward; reaſonably queſtion Hauſeur's Credit. Fir 
t Another, who had been advanced by Sir Fohn from his Footman to 
Mr, Hanſcur's Place, and from thence to a good Office in the Exciſe, very 
unwillingly confirmed the Teſtimony of Hauſeur and the Dutch Maid, not 
only as to the Time of their going from the Service of Sir John and the 
Dutcheſs; but though being no Foreigner, he could not ſo eaſily be ſent 
away to prevent Diſcoyery, and therefore was not let ſo far into the Se- 
eret as Hauſeur and the Dutch Maid; yet he ſwears, the Dutcheſs uſed to 
come maſk'd to his Maſter's Houſe ; that he has gone with him as far as 
the Heorſe-Ferry, towards her Houſe at the Mul- Band; that then his 
Maſter ſometimes lay out all Night, and the next Morning he has carried 
Linnen and Cloaths for his Maſtcr to Keemer's Houſe, or Keemer has fetch'd 
them from him: And this he proves to have been ſince the rejecting the 
former Bill, and about five Years ſince, when he was ſucceeded by Hu- 


Two other Foreigners, La Fountain, who lived with Sir Jahn, and was 
ſerved with Summons at the Dutcheſs's Houſe at Drayton, and Hugonee, 
who ran away from the Lord Haverſham's fince Summons was taken out 
againſt him, ſeem to have had the ſame Truſt that Hauſcur had; for both 
declared, That nothing ſh1ld oblige them to betray their Maſter's Secrets: One 
ſaid, No Court could diſpenſe with an Oath of Secrecy ; and both declared, 
They would immediattly go beyond Sea. Summons have been taken out for 
Mr. Briane and his Wife, and Sir Jahn Germaine's Brother (who are, or 
lately were, in Town) to confeſs or deny what Nicola and Ellen appeal to 
them for; and it cannot be imagined, that Sir John ſhould chuſe the Ho- 
nour of being thought to Have to do with a Dutcheſs, before the clearing 
her and himſelf from the Imputation, by manches his Relations to diſ- 
prove the Charge, if what is ſworn to be within their Knowledge is falſe. 


168. Proceedings between the\Diof Norkolk 


1. 's having Children, while ſhe lived ſeparate from het Huſdand, ay 


'an 93 againſt proceeding in Parliament, than an Argument for it. 
3 


Elia. here the Parliament ratified the Marriage, | as lawful ace:rdng 


4 12 W. Hl. 0 263 | 


And if Sir John's Vanity ſhould prevail with him, at leaft it is to be pp 
ſumed that his Relations would be more juſt to him and the Lady, chan 6 
ſuffer any Thing to paſs againſt them, which they could >vich Truth and 
Juſtice prevent. END} IS OE ONE | 
But fince none of them appear, the World will believe their abſentiz, 
more than a thouſand-Witneſles, in Confirmation of what Mr. Haug, 
Ellen, and Bayly have ſworn ;- Whoſe Evidence not only ſtands untouch's 
les Thing offered by the Dutcheſs's Witneſſes, but is plainly eon 
ficm'd by them in the principal Parts. n 
This being the Nature of the Proofs, 'tis obſervable, 
1. That there never yet was any Caſe of this kind, where the Evideng 
was not liable to greater Objections than can be made to this. 
Though in the lateſt Caſe of this kind, there was full Conviction of the 


*reſumption was very violent whoſe the Children were; yet this wa 
but Preſumption, and that was weakened by the Preſumption in Law the 
they were the Huſband's ; eſpecially, ſince there was no direct Proof of the 
Lover's ever lying with her. nA 8 

2. Tho' in that Caſe, by reaſon of the Interval of Parliament, and Fer 
of the Deaths of Witneſles, a Suit was begun in D.#:rs-Commins, tn 
taken from thence while the Suit was depending; therefore that was rather 


n that Caſe, ſeveral Witneſſes were examined at the Bars of boy 
Houſes, who had not been examined at De&tors-C mmons, nor any Notic 
given of their Names before their Examination. | 

4. It appears by that Caſe, and the preſent, that the Examinations in 
Parliament are more folemn and certain than thoſe of the Spiritual Court, 
which depend too much upon the Honeſty of the Regiſter, or his De ty 

5. Before that Caſe, Parliaments have either broken through the Rules 


which bind the Spiritual Court, as in the Caſe of the Duke of NV 


God's Law; the! protratted and letted, by Reaſen of certain Decrees and Canem 
of the Pope's Lato; or elſe have diſſolved a Marriage where there had been 
no Application to Do#ors-Commons, as in the Caſe of Mrs. J/harten, who 
had been married to Mr. Campbell; and yet there had been no Examin. 
tion of Witneſſes, but what had been before the two Houſes. 

So long before, in the Caſe of Sir Ralph Sadler, upon Proof before 
the two Houſes, that Lady Sadler's former Huſband had deſerted her, and 
diſappeared for four Years before ſhe married Sir Ralph, the Parliament 
legitimated her Children by Sir Ralph. q 

Whereas ſome object againſt the paſſing the Bill, as if it would counte- 
nance a Juriſdiction in the Houſe of Lords to examine to ſuch Matters, in 
the firſt Inſtance or Originally; the Objection would be the ſame if * 
begun, as it might, in the Houſe of Commons; but in truth would beof 
equal Force againſt moſt private, and ſeveral publick Acts, occaſioned by 
the Examination of Witne ſſes of Notoriety of Fact. 

Since therefore the Duke has ſo long, and ſo often in vain endeavourd 
to be freed from a Lady, publickly famed and proved to have lived with Sir 
Job Germaine, as his Wife; the Duke's former Diſappointment cannat 

ut be powerful Arguments for his ſpeedy obtaining that Juſtice which the 
Spiritual-Court cannot give him, their Power reaching no further than to 
that Liberty of living as ſhe lift, ſome Years ſince ſettled by Articles: 
But as none of leſs Art and Oratory than her Counſel, could have turned 
this into a Licence to commit Adultery, if ſhe lift, or a Pardon afterwards; 
had there not been Evidence of her acting according to ſuch Conſtruction, 
the Duke would have hoped ſhe had repented of the former Injuries he 
had received from her; but now hopes, ſhe ſhall no longer continue to 
bear the Name of his Wife, and put him in Danger of being ſucceeded by 
Sir Jobn Germaine's Iſſue, or deprive him of the Expectation of leaving bi 
Honours, Offices and Eſtates to a Proteſtant Heir. 


—_— 


— — 


Biſhop C O Z E 


Proving, That Adultery works a Diſſolution of the Marriage. & 
Being the Subſtance of ſeveral of Biſhop Cozens's Speeches in the Houſe of Lords, upon the Debate of the Lord 


Roſs's 


Taken from Original Papers, writ in the Biſhop's own Hand. 


"3 H E Queſtion is indefinitely to be ſpoken of, Whether a Man being 
divorced from his Wife, who hath committed Adultery, and is con- 
victed of it, may marry himſelf to another Wife or no, during the Life of 
her which is divorced ? 

The Place in St. Matthew the 5th, repeated again St. Matthew the 19th, 
has great Perſpicuity : If it be not lawful for a Man to put away his Wite, 
and marry again, except it be in the Caſe of Fornication (for the diſ- 
placing the Words, by putting the Exception before the Marriage, can- 
not alter the Senſe), then ? contrario, it muſt of neceſſity follow, that if the 
Wife be put away for Fornication, the Huſband, by the Henour of Chriſt's 
Words, is left free to marry again ; which Freedom is nor allowed to the 
Adultereſs herſelf, nor any Man elſe that ſhall marry her. 

St. Mark and St. Luke have been oppoſed to St. Matthew; and it has 
been ſaid, that Chriſt's Words in St. Matthew did not properly belong to 
Chris Diſciples, or the Chriſtian Church, as the Words in St. Mark and 
St. Luke, which are abſolute, do; which is a Saying that neither I, nor, 
I think, no body elſe ever heard of before For Chriſt's Sermon in the 
Mount was ſpoken to bis Diſciples, and eſpecially belonged to Chriſtians. 

'Tis clear they are ſpoken to his Diſciples; for he ſays to them, that 
they are the Salt of the Earth, and the Light of the Iorld; and that they are 


* Elianor Faneſs Exam. 22 Feb. 1699. 


T Nicholas Hayſeur. 0 I William Bayh. 


N S's Argument, 


Cale. 


bleſſed, when they ſuffer Perſecution for his Name's Sate; which no Man will 
ſay or apply to the Jess. 

Tis true, that in the 19th Chapter of St. Matthew, Chrift anſwers the 
Seribes and Phariſees, who came to tempt him with their Queſtion, Jo 
ther it was lawful for a Man to os away his Wife for any Cauſe, as they fail 
Moſes had permitted em to do. But the Anſwer that Chr; gave them, That 
it was not lawful, but only in the Caje of Adultery, for Men to put away the! 
IV ives, and marry another ; was a Rule which concerned all C:ri/;ans to 
obſerve for ever after; and for that Reaſon was recorded by St. ft yore, 

The Words in St. Afark and St. Lutte are not to be taken abſolutely, but 
to be ſupplied and underſtood by his Words in St. Matthew, as in many 
other Caſes is clear; viz. the Thief upon the Croſs, Baptiſm in the Name 
of the Father, Son and Holy Gheft, &c. whereof many Inſtances may be 
brought, as the Deſtruction of Nineveh, &c. 

But for Criſt's Words, the Exception confirms the Rule, and infers 1 
Conceſſion, that in the Caſe of Fornication, the putting away one Wifty 
and marrying another is allowed. It is alike with divers other his Excep- 
tions, which are found in Scripture : For brevity, I will inſtance in 
this one (viz.) Except ye repent, ye ſhall all likewiſe periſh, Upon which 
Text, if I or any Biſhop elſe were to preach, I believe we ſhould not 
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charge" our Duty, /unleſs' we ſhould tell che People, That if by the 

Grace of Gon they did repent, they ſhould not periſh. 
The Exception here, „ „ i unleſs, is parallel with the 1 Kings iii. 


is ibe Houſe except we twa n ; they two therefore were, others 


T NES u R ( 
Such Exceptions: proceeding from natural Equity, are tacitly implied 
tho pt in 17 r 1 . 0 | 
the Exception here, the s are not capable of any other 
—4 ow CT ellis, for except that Reſtraint be referred to 
marrying 2 in, the Senſe would run thus, /Fhoſcever puts away his Wife 
commits Adultery ; which ſands not with Truth or Reaſon ; ſince it is not 
the Diſmiſſion that is adulterous, but the Marriage of another. It is 
therefore the plain Drift of our Saviour to teach the Phariſces, that the Mar- 
riage of a ſecond Wife, after a Diſmiſſion of a former, upon any other Cauſe, 
except for Fernication, is no leſs than Ry thereby inferring, That 
upon à juſt Diſmiſſfion for Fornication, a ſecond Marriage cannot be 
branded. with Adultery. i 
Beſides, the Phariſees Queſtion [Is it lawful for a Man to put away bis 
Wife for every e] was not without a plain Implication of Liberty ro 
marry another ; which our Saviour well knowing, gives a ful Anſwer, as 
well to what he meant, as what he ſaid ; which had not been perfectly 


lion, and not the other concerning Marriage; which Clauſe if two Evan- 
geliſtii expreis not, yet it muſt be fetch'd neceſſarily from the third; fince it 
* 2 ſure and irrefragable Rule, That all Four Evangeliſis make up one 
ect Goſpel. 

E 2 and College of D urge for the Popiſh Doctrine, Rom. 
vii. 2. The Woman which hath an Huſband, is bound by the Law to her Huſ- 
band as long as he liveth ; but, | 

1. This Place is to be expounded by _— Words, _ 

2. St. Paul hath no Occalion here to ſpeak of Divorce, but of Marriag 
whole and ſound, as it ſtands by Gon's Ordinance. 

3. He ſpeaks of a Woman who is under her Huſband; ſo is not ſhe 
that is divorced from him. 

St. Paul uſeth this to his Purpoſe of the Law being dead, to which we 
are not bound. + x 

Nor is their Doctrine more favoured by 1 Cor. vii. 10. Let not the Mo- 
man depart z as being in her Choice whether ſhe would depart or not; but 
in the Caſe of Fornication ſhe was to depart, or rather be put away, whe- 
ther ſhe would or not. 

The Bond of Marriage is to be enquired into, what it properly is. 
Being a Conjugal Promiſe ſolemnly made between a Man and his Wife, 


| had That each of them will live together according to Gop's Holy Ordinance, 
beof notwithſtanding Poverty or Infirmity, or ſuch other Things as may hap- 
ed by pen during their Lives; Separation from Bed and Board, which is Part of 


their Promiſe ſo to live together, doth plainly break that Part of the Bond 
whereby they are tied to five together both as to Bed and Board, The 
Diſtinction * Bed and Board and the Bond, is new, never men- 
zoned in the Scripture, and unknown to the ancient Church; deviſed only 
by the Canoniſts and Schoolmen in the Latin Church (for the Greek Church 
nows it not) to ſerve the Pope's Turn the better, till he got it eſtabliſhed 
in the Council of Trent; at which Time, and never before, he laid his 


urned nathema upon all them that were of another Mind; forbidding all Men 
rards; o marry, and not to make any Uſe of Chri/'s Conceſſion. 

ion, Bed and Board, or Cohabitation, belong to the Eſſence and Subſtance 
ies he ff Matrimony z which made Eraſmus and Biſhop Hall ſay, That the Diftinc- 
aue to ion of thiſe two from the Bond is meerly Chimerical and Fancy, | 
led by he Fromiſe of Conſtancy and mutual Forbearance, if it hinders Di- 


'orce as to the Bond, hinders it alſo as to Bed and Board; and becauſe 
he ſame Bed and the ſame Table were promiſed in the Marriage Contract; 
but the Promiſe does not extend even to tolerating Adultery, or malicious 
Peſertion; which, according to God's Ordinance, diſſolves the Marriage. 

Our Saviour ſpeaks of Divorces inſtituted by the Maſaical Law; but 

hey were no other than Dyvorces from the Bond. 
The Form of the Bill of Divorce among the Fews was this, Be expelled 
rom me, and free for any Body elſe. Lo give the Bill of Divorce, is from 
he Hebrew Root na, which is to break, or cut off the Marriage. With 
his agree the ancient Canons, Councils, and Fathers of the Church. 

Cincil. Neocæſar. & Elib. forbid the retaining an adulterous Wife. 
encil. Eliter. Aurelian. & Arelatenſ. give Liberty in ſuch Cafe to marry 
gain. Clemens's Conſtitution, Tertullian, St. Baſil in his Canons, ap- 
Loved by a General Council, are for marrying again. Concil Venet. If 
„ marry in any other Caſe than Fornication, ary, Foo to be excommuni- 

ated, and not otherwiſe. Concil. Wormat. gives Liberty to the innocent 
arty to marry after Divorce. Concil. Lateran. gives leave for the inno- 
ent Party after a Year to marry again. 

Corcil Lateran, If any one take another Wife while a Suit is depend- 
g, and afterwards there be a Divorce between him and the firſt, he may 
main with the ſecond. 

Laftartius, St, Hierom and Epiphanius, are for Allowance of Marriage 
ter Divorce. Chryſo/tom, Hom. 19. 1 Cor. 7. ſays, That the Marriage is 
loved by Adultery ; and that the Huſband, after he hath put her away, is no 
nzer her Huſband. 

The:phyla&t on the 16th of St. Luke ſays, that St. Luke muſt be inter- 
cted by St. Matthew. St. Hilary is for marrying again, as Dr. Fulk ſaith 
pon St. Matthew the 7th. The Eaftern Biſhops, in the Council of Florence, 
e for marrying again: Juſtin Martyr ſpeaks of a Woman giving a Bill of 
worce to a diffolute Huſband, without finding any Fault with it. 
dt. Ambroſe ſays, a Man may marry again, if he puts away an adulterous 
ite; Theoderet laid of a Wife who violated the Laws of Marriage, 
er fere our Lord requires the Band or Tye of Marriage to be diſſolved. 


her Papiſts : The Civil Law, and the Laws of the Emperor are clear 
it: And the Conſtitutions of our own Church of England, in the 
e of H. 8. Eg. 6. and Queen Eliz. 


and bis Datcbeſt, for à Divorce. 


ſatisfactory, if he had only determined that one Part concerning Diſmit- | 


All the Greek Church to this Day allow it. Eraſmus Cajetan, and | 
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The Practice of the Engiih Church, in the Stat. 1 Jac. c. tr. againt 
ſecond Marriages, Diyorces are excepted ; and in Can: 107. tis provid- 
ed, they ſhall not marry again; but it is not ſaid ſuch Marriages ate void, 
only the Caution is forfeited : Neither doth the Canon ſpeat of ſuch Separa- 


. trons, wherein the Bond is broken, as "tis by Fornication. 


Even the Canon-Law allows marrying again, in caſe a Woman ſceks her 
Huſband's Life, and in caſe of en. Cratian ſays, in the 
Caſe of Adultery, lawful Marriages ought not to be deny'd. In the Caſe 
of an incurable Leproſy, it was the Advice of St. Gregory to Auſtin the 
Monk, That he that could not contain, ſhould rather marry. Bellarmixe 
owns, That the Bond of the Marriage of Infidels is diflolvable ; but the 
Marriage of the Faithful, and of Infidels, is of the ſame nature: And 
u/timian, a Jeſuit, conſeſſes, "That it is ſimply lawful for the innocent 
arty to marry again. And the Roman Doctors allow a Diflolution of the 
Bond of Marriage, if the Parties ſhould, after Conſummation, transſer 
themſelves into a Friary or Nunnery. . 

* 'The Canons which, in the Caſe of Adultery, prohibit marrying in 
the Life-time of the guilty Perſon, are contrary to two Acts of Parliament 
made 25 Hen. 8. and 3 & 4 Et. b. wherein no Canons are allow'd that be 
any way repugnant to the Laws of God, or the Scripture,. the King's Prerega= 
tive Royal, and the Statutes of this Land: Thirty-two Perſons were to re- 
view the Canon-Law, in which Review, drawn u p by Archbiſhop Cranmer,, 
the innocent Perſon is permitted to marry again, according ts Chrift's Law 
and Conceſſion. ; | 

We haye Examples of ſuch Marriages in I. 4. of France, and H. 8. of 
England, Lord Mountjey, Lord Rich, Bithop Thernborough, and divers others. 
And *tis obſervable, "That in the Caſe of the Marquis ot Northampton, 5 Ed. 
6. who had been divorced for his Lady's Adultery, and married anothet᷑ 
before any Act of Parliament made concerning it, an Act which paſſed af- 
terwards (only two Spiritual and two Temporal Lords diflenting) declares, / 
he had been et liberty by the Laws of Gop 15 marry, and did lawfiuly marry | 
another: Where the Act manifeſtly ſuppoſes, that whatever had obtain'd 

for Law till that I ime, was void, as being contrary to Gop's Law. 

he moſt conſiderable Men of the Reformed Churches, both at Home 

and Abroad, are of this Opinion: Grotius quotes Tertullian, in whoſe 
Lime it was lawful for the innocent Party to marry; | 5 

Lancelot. Inflit. Fur. Can. acknowledges, that Divorce is a Diſſolution 
of the Marriage. 

Selden, who is not likely to contradict the Laws of this Kingdom, main- 

taineth, That Marriage after Divorce is to be allow'd; and in that Par- 
| ticular Dr. Hammond doth not contradict him, but is clearly for it. 

The Opinion of _ deſerves to be ſet down at large: Marriage, 
< ſays he, cannot bedifloly'd by Men at their Pleaſure ; and for that rea- 
„ ſon, as tis conſider'd ſimply and abſolutely, 'tis rightly ſaid to be in- 
cc diſlolvable, becauſe Marriage is not only a Civil, but a Divine Con- 
junction; and is alſo of that nature, that it cannot be diſſolv'd without 
HDatriment of either Party: Yet it is not fo diſſolvable, but it may be 
„ difſolv'd for a Cauſe which Gop approves as juſt; for the Indiſlolva- 
** bility was not inſtituted fora Puniſhment, but tor the Comfort of inno- 
cc cent Perſons; and it admits an Exception, wherein Gop ceaſes to con- 
„join. By Adultery two are made not to remain one Fleſh : Hence it 
** 15 that a contagious Diſeaſe is not a Cauſe of diſſolving Marriage. By 
* Adultery the very Eſſence of the Contra#t is direttly violated ; but the Con- 
14 tract 120 the Bond depending on the Contratt neceſſarily ceaſes, It is 
* againſt all Reaſon, that all Matrimonial Duties ſhou)d be for ever taken 
** away, yet the Bond or Obligation to thoſe Duties ſhould continue: 
* The Words of our Lord, Mat. v. 32. and xix. q. have no Diſtinction or 
© Limitation of the Putting away, but ſimply and abſolutely approve of 
Putting away; therefore they approve of Putting away, not Partial, 
6 — to a * * from Bed and Board, but Total.” 

one are againſt the Reform'd Divines, but Dr. Howſon, Mr, 
and Dr. fa F any f Oy 

Dr. Howfon was a profeſs'd Adverſary to Dr. Raynolds, 
Maintainer of the Church of England againſt all 
and particularly in this. 

Dr. Taylor, Biſhop Hall, Dr. Fulk are for Second Marriages; no Au- 
thors againſt them but the Council of Trent, and thoſe of the Church of 
_ whoſe Credit is only ſav'd by thoſe of our Church who agree with 
them. 

Upon the Difference of Explication between St. Ambroſe, Origen, and 
St. Auſtin, a new kind of Divorce has been thought of, from Bed and Board 5 
but this Divorce, or Name of a Divorce, was unknown to the Fews and 
Ancient Chriſtians. 

I faid ſo much before, at the firſt and ſecond reading of this Bill, that 
I was in good Hopes to have had no further Occaſion given me of anſwer- 
ing any objections againſt it now; but ſeeing divers new Arguments have 

been ſtudied and framed againſt it ſince that Time, I ſhall now endeavour 
to ſatisfy and clear them all. 
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A 


who was a great 
the Points of Popery, 


1. The firſt Argument againſt it, is, That the Separation from 
Board doth not diflolve the Bond of Marriage, To which I wy mom 
as I did before, That this is a Diſtinction without a Difference, newly 3 | 
vented by the Canoniſis and School-men, and never heard of either in the O14 
or New Teſtament, nor in the Times of the ancient Fathers, who accounted 
„ from Bed and Board to be the Diſſolution of the Bond 
It iel. 


2. That firſt Inſtitution of Marriage, that they may be one Fleſh, is by 
Adultery diſſolv'd, when the Adultereſs makes herſelf one Hlaſp with ang- 
ther Man, and thereby diſſolves the firſt Bond of her Marriage. 


3. The Objection, That if the Bond be diſſolv'd, and afterwards, if the 
Man or Woman be reconcil'd, they muſt be marricd over again, is ng 
neceſſary Conſequence, no more than 'tis in a Perſon baptiz'd, who ma 


break his Covenant, and renounce his Baptiſm, and yet upon true Re- 


Ref. Leg. Eccleſ. Tit. de Adulteriis & Divortiis. 
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pentance be received into God's Favour by virtue of the firſt Covenant, 


without any new Baptiſm. Suppoſe a Witch, who, they ſay, makes a 
Compact with the Devil to renounce her Baptiſm, ſhould afterwards, by 
the Grace of God, ſeriouſly and truly repent herlelf of the Wickedneſs; 
] do not believe that any Body would take upon him to baptize her again: 
And if a Prieſt ſhould renounce. his Orders, and turn Tazrk, and yet after- 
wards repent him, and return into the Church, he need not be re-ordain'd 
a ſecond time. The Caſe will be the ſame in Marriage. 


4. I ſaid heretofore, that the Roman Doctors allowed this Diſſolution 
of the Bond, when the Man and Wife, even after the Conſummation of 
Marriage, would transfer themſelves into a Friary or a Nunnery ; but 
becauſe it bath been fince doubted, that no Authority can be ſhewed for 
this Particular, I ſhall here ſhew it out of the old Conſtitutions of the 
Church of England. 4 | , 
And, “ in the Caſe of Religion, that is the true Underſtanding, 
«© That, to wit, either of them betaking themſelves to Religion before 
« Carnal Knowledge, the Bond of Marriage be diſſolv'd: But if both 
« enter into Religion, and make ſolemn Profeſſion, then ſuch Marriage is 
«* diffolved, even as to the Bond.” wy 

5. It hath alſo been ſaid, That if the Bill paſs, it will paſs againſt 
the Church of England; which, I confeſs, I do not underſtand ; for the 


Church of England is within the Kingdom of England; and if the Laws 
of this —— be for the Bill, and have declared it by the Aſſent of 


8 


| 1268, Proceedings be wern the 2 Df Norfolk 


— 


a" 


—— 
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the King, Lords and Commons, as in the Caſe of the Marquis of Merz. 
ampton was harrio fare declar d, in the Time of King Edward the Sixth, N 
by the Laws of Gop the innocent Party was at Liberty uo marry again , c.. 
al and Commons, are boy 
En. 
15 


to admit it: And I #now not why they ſhould be called the Church , 
gland that join with the Council of Trent, and plead fo much” to up 
rather than others that join with all the Churches, and plead againg 
the Canon of the Church of Rome, - which hath laid an Anathema 25er ,, 
| if we do not agree with them. by 

As to the ſuppoſed Inconveniencies that will follow upon marryin 
again: he ; 

of þ More Inconveniencies will follow if they be forbidden to marry agzi 

2. The Father would be in an Uncertainty of the Children, if they 
ſhould retain the Adultereſs. | 3 

3. There would be Danger of poiſoning or killing one another, if 3 
ſecond Marriage were allowed. n e 

4. Where the Parties ſhould. conſent to new Marriages for their om 
Luſts, the Magiſtrates have Power to over-rule ſuch Practices. 

5. If they be kept altogether by Divorce from Marrying, it wouy 
occaſion the innocent Party to fin, 


A little before the main Queſtion about paſſing the Duke's Bill, . 
Dutcheſs's Agents handed about this Paper, among ſuch as they though 
| to be her Friends. * 


tainly the & ritual. Lords, as well as the Tempor 


* 


* Prov. Will. Lyndewode, five Conſt. Ang. fol. 94. Ver. nulla tenus ſeparentur. 


THE 
CASE of M A R Y, Dutcheſs of Morfolh. 


PON the Marriage of the Dutcheſs with the now Duke of Nor- 

folk, in the Year 1677, her Father, the late Earl of Peterborough, paid 
as Part of her Portion 100007. and ſettled on that Marriage Lands of 
near 1000 J. per Annum, the Remainder of which, on Failure of Iſſue, was 
limited to the now Duke and his Heirs for ever ; and the Earl after his and 
his Lady's Death, ſecured to the Duke the Forfeiture of Drayton, worth 
Ic000l. more; and the Duke receiv'd alſo, by Agreement, 10007. per 
Annum for Twenty Years out of the Earl's Eſtate, beſides very rich Jewels, 
Plate, and other Things of great Value, which the Dutcheſs brought 
with her into the Duke's Family: And great Debts having been con- 
tracted for the Support of the Duke's Honour and his Service, while he co- 
habited with the Dutcheſs, ſhe hath, fince his Separation from her, paid 
them out of her own Eſtate. | 

That by the evil and malicious Inſinuations of the Dutcheſs's Enemies, 
the Duke was prevail'd on to carry her, then a Proteſtant, into France, 
and to put her into a Monaſtery (where ſhe could not be admitted with- 
out changing her Religion), and left her there, on great Aſſurances of 
ſending for her home in a ſhort time; and fo parted with great Expreſſions 
of Kindneſs. 

That a conſiderable Time after, by the Duke's Conſent, ſhe return'd in- 
to England, and lived retiredly at Drayton in Northamptonſhire ; and at the 
Time of the Revolution ſhe again retired to France, where ſhe continued 
till ſhe heard-of her Father's Impriſonment in the Tower, and then came 
back to England, and lived privately, till her Father obtain'd his Liberty, 
when ſhe came home to him. 

That the $th of January, 1691, the Duke was prevail'd on, by the In- 
ſtigation of her Enemies, to exhibit a Bill in the Houſe of Peers, to the 
ſame Effect with the Bill now depending, and divers Witneſſes were ex- 
amin'd on both Sides; after which, and a long ſolemn Debate and due 
Conſideration had by their Lordſhips of the Witneſſes, and what was ſworn 
by them, the 17th of February, they were pleaſed to reject the Bill with- 
out a ſecond Reading. 

Notwithſtanding which, the Duke was again prevail'd on, the 22d of 
December, 1692, to exhibit a Second Bill in the Houſe of Peers, to the 
ſame Effect with his Firſt ; which, after ſeveral Debates, was the 2d of 
January following again rejected. 

Some time after this, and for accommodating all Differences between 
them, Propoſals were made to the Dutcheſs, which, after long Agitation, 
on the 28th of April, 1694, were reduced into Writing, and executed by the 
Duke and Dutcheſs; the Preamble of which Articles is in the Words fol- 
lowing : I hereas diverſe Controverfies, Debates, Demands, and Suits of ſe- 
veral natures have for ſome Time fence been agitated, and continued, betiveen 
the ſaid Duxze and the ſaid Dutel a his Wie, &c. unto all which it is at 
laſt held fitting (it being conducible to their reſpective Quiets and 22 to 
have an End put, and the like for the future prevented: It is therefore hereby, 
and by the Parties to theſe Preſents, declar d and agreed in manner following ; 
Whereby the Dutcheſs convey'd to the Duke's Uſe the Manour of 


Caſtie-Riſing, &c. And alſo the ſaid Dutcheſs and her Truſtees aſſign'd 


their Intereſt in a conſiderable Part of the Manour of Sheffield in Yorkfhire 
to the Uſe of the ſaid Duke ; ſo that by theſe Articles, and that Deed 
executed thereupon, the Duke had his then deſired Advantages. 

That after the Execution of theſe Articles, the Dutcheſs ſent for one 
Mr. Negus, the Duke's principal Gentleman, and expreſs'd herſelf very 
ſenſible of the Misfortune of the Duke and herſelf, and deſir'd Mr. Ne- 
gus to tell the Duke, that ſhe would avoid all Company that ſhould give 
him any Offence ; and that ſhe would not ſo much as pay a Viſit, but 
where he liked: Which Mr. Negus lately teſtified before the Lords, and 
that he acquainted the Duke with it; 'as alſo, that ſhe had ſeveral times 
told him, If ſhe died firſt, ſhe would leave the Duke her Eſtate. 

That notwithſtanding the ſaid Agreement, whereby the Duke and 
Dutcheſs agreed to live ſeparately, yet without his ſignifying any Diſſatiſ- 
faction to or with the Dutcheſs, and without any manner of Notice, or 
previous Proceeding in the common and ordinary Courſe of Juſtice, but by 
taking from her that Legal Trial in the Eccleſiaſtical Court, which by the 
Laws of this Realm ſhe & entitled unto, he did, on the 16th Day of Fe- 


| 


bruary laſt, exhibit in the Houſe of Peers the Bill now depending for dif. 
ſolving the Duke's Marriage with the Dutcheſs, and for enabling him w 
marry again: Upon which the Proceedings were fo very quick, two Fo- 
reigners (a French Footman, and a Dutch Cook-maid) lately brought fron 
beyond Sea, being forthwith examin'd againſt her, charging her wit 
Facts ſuppoſed to be committed many Years ſince, and long before the 
Date of the ſaid Agreement, and on which the two former Bills wen 
founded, that it was impoſſible for her to make her Defence, as ſhe might 
have done if the Proceedings had been againſt her according to the known 
Laws of this Land. 

The Dutchefs thought herſelf under a Neceflity of complying with il 
the Orders of the Houſe of Peers; and accordingly, as well as ſhe could, 
made her Defence, tho' leſs than a Week's Time was allow'd her for do- 
ing it; and upon examining the Evidence of the Duke's Witneſſes, many 
Contradictions appear'd, ſome whereof follow, as doth appear by the De- 
poſitions taken in Writing, and now remaining in the Houſe of Peers, 

For Hauſeur the Footman ſwears, the Dutcheſs was at the Ceck-pit, 
when, and before he came to live with Sir John Germaine; and, that he 
continued there Fifteen Days after; and that after the Dutcheſs left the 
Ceck-pit ſhe went to Vaux- Hall. | 

Vaneſs the Cook-maid ſwears, Hauſcur came to Sir Jobn when the 
Dutcheſs was at Faux- Hall. 

Hauſeur ſwears, That the 8th of Febr. qa, he left Fg Service, 
when the Trial was between the Duke and Dutcheſs. in Parliament, and 
after lived privately fix or eight Weeks, till he and Yaneſs could get for 
Helland, and arrived there in the Eater following. 

And yet in another Place he ſwore, he deſir'd Leave to go; and after- 
wards, That he alſo went for Halland as ſoon as the Wind was fair. 

But note, all the Evidence was cloſed and order'd to be ſumm'd up tht 
Ninth of February; ſo that he needed not afterwards to have gone. And 
whereas he inſinuates, That he and Yane/5 were ſecreted, and kept from 
being Witneſſes : 

ote, It doth no where appear, that either he or Vaneſi were ever thought 
on for Witneſles. | 

Hauſeur ſwears, He return'd again to Sir John in Summer 92, being of- 
ten ſent to by Sir John. 

Whereas Bayly, another of the Duke's Witneſſes, ſwears, he did not te- 
turn again to Sir John in two Years after he went away, Bayly the Wit 
neſs being all that Time, and three Years before, a Servant in the Houſe, 

Note alſo, That this very Summer 92, to wit, in Ecfter-Term, the Dube 


brought his Action againſt Sir John, which was tried Aichan/mas-Tern 
923 at which Time it had been more likely, if Sir Jahn had believ'd it 
could have done him any Harm, he ſhould have kept him in Holland, n- 
ther than have ſent for him over, eſpecially conſidering that this Fellow at 
terwards ſwears Sir John ſwore in a Rage this Fellow would betray him. 

Flauſeur being aſk'd, Who ſent for Vaneſs over ? 

He anſwer'd, That after he had promis'd the Duke and Lord H»wardto 
ſpeak the Truth of what he knew, they deſir'd him, if he met Vanejs, 
deſire her to come over, and ſpeak the Truth of what ſhe knew. 

And being aſk'd, How long after he met Yaneſs ? anſwer'd, About 
Twelve Months ſince. 

And being aſk'd, When was the firſt Time he ſpoke to her about com- 
ing over to peak the Truth? anſwer'd, Tis about a Vear ſince. 

And being aſk'd, How long it was ſince they reſolv'd to come over? a. 
ſwer'd, Twelve Months. 

Vaneſs being aſk'd, Whether ſhe was not ſent for from Holland to be 8 
Witneſs ? anſwer'd, She knew nothing of it till eight or nine Weeks 2g% 

Vaneſs ſwears, She was ſent away on Account of the Trial. 

Whereas Peacock, Hewkſworth and Knight, three Servants of the 
Dutcheſs's, ſwore the Dutcheſs turn'd her away before the Trial, for kecp, 
ing Company with Dutch Soldiers; and they do ſwear a new Cook-m# 
before the Trial. 

Hauſeur ſwears, He had a Key of the Door going into the Park, apd 


could come in when he would. 
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And yet owns he knew but two of the Servants, one whereof is long 

fince dead. 
And alfo 


a Key; and 
They alſo 


the Dutcheſs's Servants ſwear, they never heard any body had 
that if any Key had been, they muſt have known of ir. 
rove the ſhutting up, bolting, and chaining the Door every 
Night, and opening it every Morning ; and but one of the Servants re- 
members ever to have ſeen him at the Door, and then he rung the Bell; 
hut came only to ſeea Country-woman of his, and to carry Letters to 
Holland, and brought Anſwer back to her, but was not admitted beyond 
aſſage. 
* and Yaneſs ſwear, they ſaw the Dutcheſs and Sir John in Bed 
together at Mill-bank. 
he Dutcheſs's Woman ſwore, ſhe has put the Dutcheſs to Bed, and 
taken her up every Night and Morning ſeveral Years, and never ſaw him 
:1 the Houſe. And two others ſwear, they were conſtantly in waiting 
Night and Morning, and poſitively deny any Knowledge of any ſuch 
Thing, and ſay, hay. never ſaw Hauſeur there; and that Yaneſs was never 
admitted up Stairs, ſhe was ſo dirty a Creature, much leſs to dreſs or un- 
dreſs the Dutcheſs, as ſhe pretended often to have done. 
" Vaneſs (wears, She could not tell the Places ſhe has been at theſe Six 
Weeks laſt paſt. Whereas 

Mr. ay, and two other of the Duke's Servants, ſwear, ſhe has been 
fourteen Days in the Duke's own Houſe, with the full Liberty of the 

ouſe. 

q Vane; being aſk'd, Whether ſe ever told any body of the Occaſion of 
her going away? She ſwore, Yes, ſhe told it to a great many in Hellund, 
and not here. 

"Yet being afterwards aſk'd, Whether ſhe ever diſcovered that ſhe was 
ſent out of the Way? ſhe ſwore directly, No. 

Theſe are ſome of the many plain Contradictions and Diſproofs of theſe 
Evidences, beſides the great Improbability in their own Nature, in ſeve- 
ral Things (worn. 

But it is al ſo to be noted, that Hauſeur left Sir John's Service in a Diſ- 
guſt; and ſo 'tis prov'd by Bayly, another of the Duke's Witneſſes and 
that what Hauſcur ſwore could be nothing but Spite and Malice : Yea, 
tis prov'd on the Dutcheſs's Part, that he (wore he would find 2 als Foy 
be reveng'd of him, and that perhaps it might not be Jong firſt: And Mr. 
Strange, Mrs. Pitts, and her two Maids, who could have depoſed very 
materially for the Dutcheſs, refuſed to appear, tho” often ſummon'd, being 
Perſons not in the Dutcheſs's Intereſt or Power. 

This Hauſeur has been out of Place ever ſince he left Sir Fohr's Service, 
Ari gb, and is ſo ſtill, as he ſwears, and fo in conſequence likely to be 
neceſlitous. 

Note alſo, that _— ſwears, Sir John gave him ſeven Guineas to pay 
the Charges of himſelf, Yaneſs, and another, which were order'd to be 
kept private till they eould be ſhipp'd off, and alſo for their Paſſage into 
H:lland, which was in Time from the 8th of February 92, till Eaſter. 

Which does not look like a Bribe for a Secret of this Nature, being 
hardly ſufficient to maintain three People, and pay their Lodgings, for 
two Months. | 

Hanſcur would be thought a mighty Confidant, ſo as to have a Key to 
the Dutcheſs's Houſe, to come in and go out when he pleas'd; and yet, 
as well acquainted as he pretended to be with the Houſe, and the 
Dutcheſs's 1 he could not tell on what Floor it was, nor what 
Furniture it had, nor whether wainſcoted or hanged: And when he was 
aſk'd, which way the Windows of the Bed chamber look'd ? he trifled in 
that Queſtion, and concluded, he could ſee the Water, but was afraid to 
go near the Window, for fear of r rcp che ; and yet had no Scru- 
ple of coming into the Houſe with his Key, at ny time. 

Theſe Things being obſerv'd, it muſt be conſider'd, that the Facts now 
in effect charged againſt the Dutcheſs are ſuggeſted to be done many Years 
ſince, and were debated and conſider'd before the Peers, before the Re- 
jection of the two firſt Bills, and long before the Agreement for putting 
an End to all Controverſies and Debates. Now tis very hard to put the 
Dutcheſs to account again for thoſe very Facts, conſidering, that after eight 
or nine Years many People are dead, others diſpers'd, and not in a little 
Time to be found out, and Circumſtances of Times and Places (which in 
the Nature of all theſe Caſes is almoſt all that is left to diſcover a Falſity) 
torgot. 

The Dutcheſs is alſo under the unavoidable Neceſſity of proving a Nega- 
tive againſt downright Swearing, and that without any Matter introductory ; 


and alſo by two mean Servants, the one turn'd out of her Place for keep- 


mg company with Foot-Soldiers, and the other leaving his Place in diſ- 
gult, becauſe he could not have the Play-Money. 

Maſters are already too much in the Power of their Servants; and if 
they charge their Maſters with Adultery, Felony, and even Treaſon, it is 
not eaſily in the Power of the Maſter to defend himſelf againſt downright 
Swearing; Servants having thoſe Opportunities of the Knowledge of 
Times, and Places, and Company, which cannot be denied or avoided, 
and which others have not ; whereupon they may frame and build falſe 
Evidence, and many times are of ill Principles and deſperate Fortunes, 
end of Tempers very revengeful ; ſo that whoever turns away a Servant, he 
is in his Power for his Eſtate, Honour, and even Life itſelf ; and there- 
fore, for the Safety and Freedom of Families, in other Countries, they 
are not permitted to be Evidence againſt their Maſters, in any Matter cri- 
minal whatſoever. 

Note alſo, That the Dutcheſs thinks ſhe, as an Engliſb Subject, has, by 
Naera Charta, the ſame Right to a Trial in the legal and ordinary Way of 
Juſtice, as the reſt of the King's Subjects, etheciaſty conſidering that there 
never yet was in England one Frecedent of a Bill exhibited in Parliament to 
diflolve a Marriage at the firſt Inſtance, without any previous — 


5 


and his Dutcheſs, fer a Divorce. 


| 
| 
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No Impediment appears why the Duke ſhould not have endeavour'd a 
Divorce at Law before he had attempted a Bill to diſſolve the Marriage; 
for any Appl. cation to the Legiſſature for Trial of Matters of ptivate Right 
is improper, becauſe there are proper Judicatures that give that Remely 
the Law allows. 

To aſk any thing of the Legiſlature, in private Cauſes between Party 
and Party, beyond what the known Laws in force give, ſeems to be im- 
proper; becauſe, | 

1. It is to make a Law in one Perſon's Caſe, which is not the Law in 
another's, | | 

2. It is to retroſpect Actions, and after the Fact, to augment or alter 
the Penalty. Our Laws are certain and known, that Perſons may conform 
their Actions to them. | 

» The Courts and Forms of Law are equally the Subjects Right with 
the Law, and the Application to the Legi/lature takes away all that Right 
of Form and Charging; whereas a Certainty in Time to anſwer, and Ex- 
ceptions to Witneſſes, and other legal Defences of the Fact, cannot be 
denied the meaneſt Subject. , 

The Conſequence that ſhort and ſummary Ways of Proceedings may 
have on the Settlements of Eſtates and F ade may be very dangerous; 
and tho' the Duke of Norfelt's Bill paſſed the Houſe of Peers, yet a great 
Number of the Peers, both Spiritual and Temporal, enter'd their Proteſt 
againſt its paſſing, and their Reaſons for it. 

It ought to be no Prejudice to the Dutcheſs, that the next Heir pre- 
ſumptive to the Duke doth not yet appear to be a Proteſtant; becauſe when 


| a Bill, which hath lately pailed both Houſes, is become a Law, it is not 


likely that noble Family will be without a Proteſtant at the Head of it. 
If any of the Witneſſes formerly examined on the Zill in 1699, be now 
again produced, it is humbly apprehended, that as the Validity of their 
eſtimony they then gave was totally overthrown by a greater Number 
of Witneſſes, fo it will be again, tho' under the Diſadvantage of the great 
Diſtance of Time. 
Martis 19 die Martii, 1699. 


The Reading the Bill, for diſſolving the Marriage of the Duke of Nor- 


folk, the ſecond Time, and hearing Counſel as well on the behalf of the 


| Dutcheſs againſt the Bill, as on behalf of the Duke for the Bill, being the 
| Order of. the Day, before the Counſel was called in, to prevent the In- 


— 


i 


convenience of People crouding into the Houſe, the Houſe made an Order, 

That none but the Counſel, Sollicitors, and Parties ſhould be called in, 
and that the Witneſſes ſhould have Notice to attend without, ready to be 
called in, if the Houſe ſhould think fit. 

It was alſo intimated, That if the Duke and Dutcheſs did think fit to 
come into the Houſe, they ſhould be accommodated with Chairs, that 
being a Reſpect ſhewed to the Nobility when they come into the Houſe. 

And then the Counſel, and Sollicitors, and Parties of both Sides were 
called in: And firſt the Bill was read to them. 

And then the Lady Dutcheſs's Petition was read. 


The Counſel that appeared were, 


Sir Thomas Powys, 
Mr. Dod, 
Dr. Pinfeld, 


Mr. Serj. Wright, 
Mr. Northey, 

Mr. Atwood, 

Dr. Oldiſb, 


And Mr. Speaker then ſpake to this Effet : 


Mr. Speaker. You are here, I ſee, Counſel on both Sides. The Houſe 
have ordered, That my Lady Dutchels ſhould be heard according to the 
Prayer of her Petition ; and my Lord Duke had likewiſe an Order to be 
heard to make good his Bill. 1 think the Petitioner is to be heard firſt, to 
make good the Allegations of her Petition ; and when the Houſe have heard 
you both, as to that, they will conſider whether they will proceed to hear 
the Allegations of the Bill made out, 

Sir Thomas Powys., Mr. Speaker, with your Favour, Sir, I am of Coun- 
ſel with the Petitioner, the Dutcheſs of Norflk, againſt this Bill that is 
now before you; and I believe I may ſay with ſome Aſſurance, that this 
Bill, in the Manner it is now brought before you, is the firſt that ever 
was attzmptcd in this Honourable Houſe. Tis, Sir, true, that ſeveral 
Years ago this Bill, or another of the ſame Nature, was attempted twice 
in the other Houſe, and as often rejected; but 'tis as true, at laſt it does 
come from thence hither, but not without a Proteſtation there; and J 
humbly hope that you wil! take notice, that this is a Bill of Divorce in 
Parliament, in the firlt Iutance, without a previous Proſecution to exa- 
mine the Fact in any of the ordinary Courts that have Authority in theſe 
Matters. 

It is a Bill not only to Divorce the Dutcheſs upon a very ſhort Warn- 
ing, who hath been a Wife twenty-three Years, but to render her Infa- 
mous to all Poſterity by Act of Parliament, which, I account to be the 
greateſt Misfortune poſſible to befal any Perſon; and at the ſame 
time it takes from her the legal Trial of the Fact whereof ſhe is accuſed, 
and which ſhe hath a Right to by the Laws of the Land, ſure 
as much as the meaneſt Subject; and which we don't apprehend ſhe has 
in any wile forfeited ; nor is there any Reafon aſſigned, why his 
Grace has not been pleaſed to proceed in the ordinary Courſe. I hope, 
Sir, you will take Notice alſo, that this is, in truth, nothing but 
a Suit between Party and Party. Tis meerly a Cauſe Matrimonial 
between Huſband and Wife, began originally in the Houſe of Peers ; 
and as hitherto the Beginning of Cauſes between Party and Party, in 
that Houſe, hath been ſtrongly oppoſed, fo I hope it will be thought 
reaſonable to do fo always, becauſe it deprives the Subject of that legal 
Defence due to him by the Law of the Land. If this was always 

N n cop 


5 for the Dutcheſs. 


for the Duke. 
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complained of, when the Proceedings were in a Judicial Way, ſurely | 
tis a great deal worſe to . there a private Cauſe between Par- 
ty and Party in the Legiſlative Way, I can ſee no manner of Differ- ; 
. ence with reſpect to the Loſs of thoſe great Advantages the Party is inti- 
tled to, only this ſeems rather to be the moſt ** Reaſon. | 
Sir, this is a ſummary Proceeding with a Witneſs. It began but the 
16th of February, and but a Week's Time given to the Party accuſed of 
ſo high a Crime, and of ſo great Conſequence to the Party accuſed, to be 
heard to it; and tho' perhaps we ap | with Reaſon enough find Fault 
with the tedious Proceedings in ſome Courts, where Appeals and Writs 
of Error are juſtly due, as where, Property is well fixed, it muſt needs be 
ſonable : 1 ſay, from various Cauſes, though Suits in the Ordinary 
Wn are very tedious; yet I am ſure a ſummary Way of Proceeding 
without due Warning, or any Certain Way of making Defence by any 
known Rules, and without Oath, as here without Appeal, without any 
Poſſibility of retrieving the Matter again, with great Submiſſion ; and if 
this muſt be for all that one has in the World, ſuch a ſummary Way is a 
very terrible Thing. | 
would be glad any one would make it his own Caſe, and think with 
themſelves how they Would like it, if their Life, Eſtate, and all they had, 
were put upon ſuch a ſummary Way of Proceeding. Tis true, in ſome 
— gs, where the Government is arbitrary, the Proceedings are ſum- 
marily, and moſt commonly they go together; and if we were in a Place 
where the Judges were infallible, and there were no falſe Witneſſes, and 
Truth could be diſcovered at an inſtant, a ſummary Way would be beſt; 
but ſince Men are fallible, ſince there is Paſſion and Partiality in the 
World, ſince oftentimes there is notorious Detections of Perjury, and ſe- 
veral Things are difficult to be diſcloſed, and require a reaſonable Time 
for examining into Facts; from thence it is that there are ſettled Courſes 
for determining all Queſtions in England between Party and Party; and 
there are known Rules and good Methods for the Relieving againſt any ill 
Judgment that is given. 7 

Whanrer you may think of this particular Caſe of the Dutcheſs of Nor- 
folk; the Example is of „ Os ps to all Parents, that perhaps 
make hard ſhift to give their Daughters conſiderable Portions, and may 
think they have married them well, and made Proviſion for them and their 
Children: I ſay it will be hard, if their Daughters ſhould be ſent home 
to them upon a Fortnight's Warning, and that Witneſſes ſhouldibc exa- 
mined againſt them without their having Notice ſo much as of the Places 
of their Abode; and a Thing ſhould be determined before the Witneſſes 
can be well known : And it muſt be agreed to be of great Conſequence to 
all collateral Heirs, if Marriages are ſo eaſily and ſuddenly ſet aſide for 
want of Iſſue; which I find to be one of the Cauſes aſſigned for this Bill, 
and that it might be in a ſummary Way, perhaps before they can well 
hear of it. I am ſure, this is a Matter of too great Temptation to be put 
upon Men that may grow weary of their Wives, and defire a better For- 
tune, or deſire Change, or may be moved by a thouſand Reaſons we can't 
think of, to revive old Quarrels, and think of Things long ſince paſſed, 
if you will ſee ſuch a Precedent of 22 in ſuch a ſummary Way. 

This is ſure of infinite Concern to us in higher Matters. A Bill of Di- 
vorce of a Woman in Parliament, without a 46: Trial, is juſt the ſame 
Thing as a Bill of Attainder againſt a Man for Treaſon ; the one forfeits 
the Eſtate, corrupts the Blood, and takes away his Life, and the other 
does very little Jefs : For I find, according to the Bill, *tis to forfeit her 
Toynture, to defame her Perſon, corrupt her Reputation; and tho” it 
leave her Life, it is left with Infamy, which is worſe than Death; and 
in a Caſe of this high Moment, ſure you will be careful how you alter 
the Courſe of Trials. I beſeech you, Sir, will not the Reaſon be the 
ſame, that a Bill of Attainder may be brought againſt a Man, and that 
Witnefles againſt him may be fetch'd from beyond Sea, which he had for- 
merly diſcharged from his Service, and put the other Side to prove what is 
always very difficult, the Negative, to make his Defence, which muſt 
needs require a reaſonable Time for the making out of Circumſtances, and 
laying Evidence together? Where will be the difference between pro- 
ceeding againſt a Man for his Life without a Trial, and proceeding againſt 
a Woman for her Joynture, where her Name, Family, and Reputation 
is concerned, and perhaps her Children, the Legitimacy of whom muſt 
come in queſtion; and in a Caſe, where the Perſon by no Behaviour of 
hers hath forfeited ſuch a Trial, nor the Perſon that proſecutes this Bill, 
can't ſhew, that he hath been obſtructed in his proceeding in the ordinary 
Way ? I need not take notice of what every body knows, that we have 
a happy Conſtitution if we can keep it; every Man can call his Wife his 
own, and his Eſtate his own, becauſe it can't be taken away but by legal 
Trial; but if you will go into theſe extraordinary Reſorts, when the 
Courts and the pa is open, without any previous Preparations for that 
Matter, by having a fair Examination, that the Party can't ſay there is a 
Surprize, I know not where it will end ; and though in one Caſe it may 
be deſirable, that there ſhould be an extraordinary Relief: But will this 
go no further? Can any body ſay that? 

That which we find in Magna Charta is not to be forgot, where there 
is ſo much Care in the ſeveral Inſtances of it for the preſerving of Pro- 
perty, and the Right of Trials, Quad nullus deſtruatur, nec ſuper eum 
ibimus, nec ſuper cum mittimus, niſi per legale judicium parium ſuorum vel 
per legem terre. 

Why, in this Caſe the Eccleſiaſtical Law is Lex Terre. And if that 
be to be taken away without any Reaſon, why may not the Law in any 
other Caſe ? | | 

We have, perhaps, in Time of great Emergency and publick Difficul- 
ties, had ſome extraordinary Laws grounded on extraordinary Reaſons; 
but now we are in a Time of ſettled Peace, when there may be a juſt De- 
termination according to the Law of the Land, I can't ſee any Reaſon for 
this Proceeding, no, not in this particular Caſe, 

I would, Sir, with your Favour, take Notice of thoſe few Inſtances of 
this kind, that have been in England by Act of Parliament, and in what 
manner they have proceeded, 
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Tnere have not paſſed hardly fix in fix hundred Years; I think! m 

challenge them on the other Side to ſhew ſo great a Number, but thoſe | 

2 I ſhall quote: but they proceeded in another Manner than this ha 
ne, | | . 

'Tis true, where Perſons have had a fair Trial in a proper Court, 4 

Witneſſes have been examined, and Sentence final been pronounced, 


where the Party as to the Fact hath been concluded according to the Lay 


of the Land; when all this hath paſſed, ſome Inſtances there have bee 
that afterwards an ACt of Partiament has paſſed to ſtrengthen the Sentence 
and to _ it farther than the Eccleſiaſtical Court will allow, even tot 
diſſolving the Marriage, and enabling the innocent Perſon to marr again) 
but you will find all thoſe Acts are founded and built upon the "km, 
of thoſe Courts, and recite thoſe Sentences as a great Inducement to th, 
_ of thoſe Acts; and I crave Leave juſt to take Notice of tho, 
The firſt we find, is that made in the Caſe of the Marquis of Nerthan,. 
ton, which was in 5 E. 6. He was married to a Daughter of the Earl 
Eſſex, and ſhe eloped from him, and was proſecuted in the Eccleſiaſtici 
Courts, and there was Sentence againſt her of Divorce. The Marquis 
from hence, took upon him to marry a Daughter of the Lord Cobham; and 
after four Years Marriage of her, he obtained an Act of Parliament to n. 
tify the ſecond Marriage; which Act recites & Settlement of Divorce i, 
the Eccleſiaſtical Court; 

This took its riſe from Examination according to Law; and that Ag 
of Patliament is grounded upon it, and recites it as a previous Matter ne. 
ceſſary to induce that Act. 7 . 

The next that follows was the famous Caſe of the Lord Roſs, after. 
wards Earl of Rutland, tho' there perhaps was as great a Notoriety of 
Fact as can be pretended in this Caſe, and he did not ſtand impeached af 
any immodeft Behaviour but even in that Caſe the Divorce by the Ad, 
followed a Divorce in the Eccleſiaſtical Court, and that paſſed with ſuch 
Difficulty, that it was four Years in hand; it began in Sixty-ſix, and wx 
not paſſed till Seventy : I have a Copy of it, and it ſays, that foraſmuch 
as Mannors, commonly call'd L. Roſs. 


urt; for he firſt got that Court to declare the Children il. 
legitimate, and then in the Year 7 70) the Parliament paſſed this Act. 

| know of no other, till we come to a Caſe that happened within our 
Memory ; *tis the Caſe of a Perſon of great Worth, and I hope it will 
give no Offence when I cite the Precedent. 

It was the Caſe of Mr. Lukenor, who had been groſly abuſed by his 
Wife, by Elopement and open Adultery ; but the Act he obtained went 
no farther than to diſable the Children born while ſhe lived in open Adul- 
tery ; and that Act recites a Sentence of Divorce: I have a Copy of it, 
and I crave leave I may read a few lines of it; it recites that Mr. Lukener' 
Wife had eloped from her Huſband, 

There was indeed a famous Caſe not long ago, of a Lady that wa 
taken away by force, and pretended to be married, and an AQ of Parlia- 
ment came afterwards to declare that Marriage null and void; but even 
there was a Proceeding at Law with a Witheſs. The Perſon that had 
been concerned, was actually indicted and executed; it was not there to 
make a Divorce, and ſo it had been a vain Thing to have gone into the 
Spiritual Court, where there was no Marriage; for it was only a Law after 
the Fact declaratory by way of Caution, to give the more Satisfaction that 
That Marriage was null in void, 

Sir, the laſt I know of (and it may be proper for you to obſerve how 
quick theſe People come after it) was that of a noble Ear], that did obtain 
laſt Parliament an Act for divorcing him and his Lady: It is the Caſe 
of the Earl of Macclesfield; but in that Caſe it will be proper to take No- 
tice to you, that there were previous Proceedings in the Eccleſiaſtical 
Court ; there was a Libel exhibited againſt her, a Charge upon her, and 
Witneſſes examined, and ſhe had a fair Opportunity of making her De- 
fence ; there was a regular and a long Proceeding againſt her, and a Pro- 
ſecution of her, in order to a Sentence of Excommunication ; and then 
there came the Earl's Petition into the Houſe of Peers, ſetting forth, that 
there had been ſuch a Proceeding as this, and that ſhe ſtood in Contempt, 
having been proſecuted as far as that Court could go: After en Exami- 
nation of Witneſſes, in all the Caſes I have heard of a Divorce by Act of 
Parliament, there have been Proceedings in the Eccleſiaſtical Court; this 
was the Way of former Time, but now we are beginning where the 
Matter ought to end. | 

And now the firſt Application is to that Place, wherein all theſe Inſtan- 
ces (as I think it ought to be) was the laſt Reſort. *Tis true, this Method 
may not pleaſe the Duke, for we know his Grace is in haſte for cut- 
ting the Knot aſunder at once, by the Legiſlative Power ; but [ hope, 
upon theſe Precedents, you will think it more reaſonable it ſhould be at 
firſt untied, or at leaſt looſened by a judicial Proceeding. If you will, | 
do not ſee how in Juſtice the Parliament can deny the like Remedy the 
next Seſſions to any other that may be in the like Caſe; it may be in 
worſe, for here is no pretence of any ſpurious Iſſue. - Can the Parliament 
of England, whence we take our Meaſures of Juſtice, deny the like Re- 
medy in Juſtice to any others that are in the like Caſe? What is it that 

uards you from an infinite Application of this Nature, but requiring 
3 to take the ordinary Courſe firſt, and to come round about to the 
Parliament, as the laſt Remedy, to carry the Sentence perhaps farthet 
than the Eccleſiaſtical Court can do: But if Perſons can come up direaly 
hither, I am apt to think your Lobby will be crowded with Petitioners of 
this Nature the next Seſſions; though the Seffions now are long and fre- 

uent, this ſingle Buſineſs may be ſo great as to obſtruct all other Buſineſs; 
FS ſure a Committee for Adultery would have a full Employment. 

Let it be conſider'd how ſtrange it would be, if ſome poor Man, upon 

this Precedent, ſhall come and make Application, and tell you be 
ſtands in Need of ſuch a Bill from the Condition of his Family ; that 
his Wife plunders his Houſe, ſells his Goods, and lives in Adulter)s 
and prays this Matter may be examined in a ſummary Way, bern 

e 


And it progeeds thereupon to enable him to marry again; but this, 8 1 
could not be t by two Acts of Parliament, beſides x. = Sentence in the 
Eccleſiaſtical 
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4 
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„is nst able to go through the coſt] Courſe of Eccleſiaſtic Courts 
non he Sth a Divorce; would not this poor Man's Caſe ſeem 
to have the like Juſtice, or poſſibly more? And yet if ſuch a mean Man 
ſhould come with ſuch a Petition, perhaps it would look tran > i bub jet 
in Juſtice there 15 no Reſpe& of Perſons; the Law in England is, unum 

Jus & una menſura; and if this ſhould be done in the Caſe of a great 


and rich Man, and not for a poor Man, they may ſay what has been ſaid 
by ſome, That our Laws are lite the Spider's Web, which only hold the leſſer 


as. "as. « (i > , 8 . 
hl thoſe that expect the beſt Fortunes and greateſt Advantage by 
Marriage, not undergo the bad Fortune of Marriage too? I am ſure if 
this be ſo, it's a Privilege of Peerage never thought on before. 
You may ſee, Sir, by this Bill, how Precedents grow upon you; at 
ſirſt in the Caſe of the Marquis of Northampton; it was hard to get an Act 
after a Divorce: So it was in the Caſe of my Lord Roſs ; the laſt Seſſions in 
the Caſe of the Earl of Macclesfield ; it went farther there, becauſe there 
| had been a previous Proceeding in the Eccleſiaſtical Court, and his Lady 
had obſtructed that Sentence, that Act paſſed before Sentence ; but now 
we are come to have it done without fo much as a Trial to get a Divorce 
in the Eccleſiaſtical Courts; to have all paſſed at once in a ſummar 
Way, it will be but to petition the Parliament, and all ſhall be deter- 
mined without a Poſſibility of being re-heard; 4 

I know nothing can be ſaid on the other Side with good Reaſon "rar 
that which I heard in another Place), why they ſhould not go to the Eccle- 
ſiaſtical Court, which is, that thoſe Courts cannot divorce a Vinculo Matri- 


ter. mony ; therefore it would have been a vain Thing: This may be a 
y of Beaton for them to come to you afterwards, but tis no Reaſon for them to 
- 0 come here at firſt, unleſs they would ſay at the ſame time, that every Thing 


ought to be begun in Parliament, becauſe 'tis poſſible every Thing may be 
brought to the Houſe of Peers at laſt : Will they ſay that all Ejectments 


wa ought to be begun originally in the Houſe of Peers, becauſe after the 
ch Parties have been at great Charge and Trouble in the Courts below, they 
. may be brought thither by Writ of Error at the laſt ? This would have 
dur, been a good Expedient, in a Cauſe lately where a Deed was tried over and 
1 the over, it the Perſons concerned in ſo many Verdicts, had once thought 
nil. of having begun in Parliament to have had it ſettled, whether it was a juſt 
' Decd or no; if this be the Rule, it would be well it were known, and 
our made to be the Law of the Kingdom; for that Law will be always reckoned 
will hard which is made in one Caſe, if it may not be had in another ; the Law 
F of England does £9 throughout, and if it be Law for one, tis for another. 
y his I have but one Thing more to lay before you, and that ſeems worthy of 
went your Conſideration, beſides all that I have ſaid. | 
\dul- You obſerve the Bill is general, without Reſtraint of Time and Place, 
of it, or Deſcription, or Circumſtances relating to the Fact: Now, Sir, I muſt 
. take leave to acquaint you, that ſo long ago as April 1694, his Grace the 
Duke, who complains of this Matter, as if ſome Misfortune had befallen 
was him, having made former Complaints and Attempts for obtaining what he 
arlia- now drfires, did at laſt in April 1694, not ſuddenly, but by Advice of 
even Counſel, with his Friends about him, after a long Time of Agitation, 
it had come to Articles with his Wife the Dutcheſs ; of which I crave leave only 
ere to to read the Preamble. 
to the Ihe articles are between his Grace the Duke of Norfolk and the Earl of 
7 after Peterborough, and recites—— 
n that * It is therefore determin'd by the Parties, and agreed as followeth ; 
and thereupon the Articles proceed to ſettle every Thing between the 
> how Duke and Dutcheſs to his own Satisfaction, and according to his own 
obtain Deſire: His Grace hath reap'd the Benefit of thoſe Articles, by having 
Caſe received a great Sum of Money; and the Dutcheſs parted with her In- 
e No- tereſt in that Great and Noble — of Sheffield; his Grace hath had 


all that he on his Part was to have, and hath executed abundance of 


„ and Deeds, purſuant to his Agreement. Now if, after all this, there be a 
r De- Proſpect of farther Advantage by another Marriage, that will not move 
a Pro- you to give him a Liberty for a Saga from ſo ſolemn an Agreement 
then in what a Condition are People that have purchas'd their Peace as the 
, that Dutcheſs has, if they may have Liberty to go back beyond this, for the 
tempt, Bill has no ſtint? Surely all Reconciliation between Men and their Wives, 
xami- and all Acts towards them, and all Acts of Kindneſs, are to be favour'd; 
Act oi and Matters of a Divorce are of an odious Nature, and not to be encou- 
t; this rag'd aiter ſuch Compoſure of Differences, and Reconciliation. We have 
re the Inſtances of ſome that have taken their Wives again, and lived comfort- 

ably afterwards ; ſurely it ſhall not be in their Power to go back and ſay, 
[nſtan- Pray let us be divorced ; *tis contrary to the uſe of all Acts of Pardon. 
Acthod What is the End of all Acts of Parliament of General Pardon, and all 
Ir cut- Statutes of Limitation, but to eaſe People in ſuch a Caſe ? For 'tis im- 
L hope, pothble that any Perſon can be able to defend their Actions nine or ten 


Years ago; they can't keep their Witneſſes alive, and therefore the Law 
hath often limited a Time, beyond which Perſons ſhall not go back: 


edy the And this, we think, the Duke hath done by Articles, and ſurely they are 

be in concluſive both before Gop and Man. 

liament I ſhall ſay no more, but that I don't apprehend the Nation will be in 

ke Re- any great Danger, if the Duke do, betwixt this and the next Seſſion, 
it that proceed in the ordinary Courſe, and prepare Matters againſt another 

quiring deſſon; J am ſure 'tis of great Conſequence : No man can deny but we 

t to the have a good Conſtitution ; but if it is in the Caſe of a particular Perſon 
farthet to be broken, ſuch a Breach in this Conſtitutien may not be very eaſily 

directly recover'd. 

pners of | hope this Cauſe, that is precipitated here out of Time, and before 

nd fre- thoſe Preparations were made that have been in all other Caſes, ſhall be 

uſineſs; remitted to its proper Place, where her Grace will give the Duke a Meet- 
3 ing, if they be not before that "Time reconcil'd. 

, upon Mr. Dead. Mr. Speaker, I deſire the Favour of a Word of the ſame 
you be Side, Theſe Bills are not common; I think there are not above three 
> that Inſtances to be found in the Records of this Kingdom. 

dulterys 


This Bill is to diſſolve a Marriage after Twenty-three Years Conti- 
I 


ab. -& IVF Foe" wa ae 
and bis Dutcheſs, for a Divorce. 


— — 


* Vide her printed Caſe ut infra, 
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nance, and that not upon ſo many Days Notice as there has been Years 
of the Marriage, for to ſerve the particular Purpoſes of one Perſon : *l'is 
a Law after the ſuppoſed Fact committed; the Law ſhould go firſt, and 
the Fact follow; it is not a General Law for all the People of England ; 
as ſuch, it would have been another Conſideration : There is no Occafion 
for a particular Law, *tis a Bill from the Lords, and in a little time, for 
what I know, the Lords will preſcribe to it. There is not one of theſe 
Bills for a Commoner, unleſs in my Lord Roſs's Caſe, who was of a 
Noble Family. | | . 

Lis not pretended, by this Bill, that the Dutcheſs hath had any ſpuri- 
ous Iſſue, though that was the Circumſtances of one of the Bills that did 
paſs, and that was a material Circumſtance in the Caſe; and that is not 
alledged here. "Theſe Bills are not to be made uſe of, but upon extraor- 
dinary Occaſion, and the utmoſt Extremity, and till then I hope ſuch 
Bills ſhall not be made uſe of; and we think the Proceeding upon this 
Bill, in this Caſe, will appear much harder; for 'tis the firſt Inſtance of 
this Nature, when there has been no Proceeding in any Court whatſoever, 
to convict the Dutcheſs of this Offence, no Citation all this while in the 
Eccleſiaſtical Courts, where the Dutcheſs might have an opportunity to 
make her Defence. | * 

If thoſe Courts have Juriſdiction in any one Thing, 'tis in Caſe of Ma- 
trimony: If this was brought into thoſe Courts, the Dutcheſs would be 
allowed to make her Defence, not only by way of Recrimination, but 
Examination of Witneſſes; a Commiſſion might be had to examine Wit- 
neſſes beyond Sea, if ſhe had any Witneſſes there, or in the Country; ſhe 
might appeal to a Superior Court, and thence to the Delegates : Theſe are 
all proper Defences that the Law allows, that there may be no Surprize 
upon the Party; and if injured, he may be righted in another Place:“ 
Theſe Proceedings we think are neceſlary to Raly "a a Bill of this Na- 
ture, for then the Fact would be plain; and if the Dutcheſs had been 
convicted in this manner, as to the Fact, we muſt not have opened our 
Mouths againſt it. 

By the Game Reaſon that a Bill is brought to diſſolve this Marriage, in 
a little time you may have a Bill'to marry People : Be it enacted for ſuch 
and ſuch Reaſons, ſuch Perſons ſhall be married. This would be a 
much readier Way in Caſe of Contracts, than any Proceedings in the 
Ecclefiaſtical Courts. And though they may ſay the Law of England takes 
notice of Contracts of Matrimony, as well as any other Acts, that is no 
Anſwer ; for the Fact is, whether there is any Contract of Matrimony, 
or no; and ſo ' tis here, whether my Lady is guilty of the Crimes charged 
here in the Bill; and for this ſhe ought to have a proper Trial, and ought 
to be called to an Account in the ordinary Methods of the Law; and then 
it might be proper to carry the Sentence farther than thoſe Courts can, I 
hope you will be very tender of making a new Precedent; and I do not 
know of any Bill before this, to convict a Woman of a ſuppoſed Crime; 
then this is the firſt Bill of this Nature, and you will conſider, whether 
you will make a Precedent of it or no. Though this before you is the 
Caſe of a great and honourable Perſon, yet your Juſtice will be the ſame, 
if it hould happen that any other Man in the Kingdom ſhould be in the 
ſame Circumſtances, and willing to ſlip*over all Trials, whereby the Per- 
ſon accuſed might have an Opportunity of making her juſt Defence, as 
is the Caſe of this noble Lady, who is hurried on after twenty-three 
Years Marriage to a Determination in as many Days in this extraordinary 
manner, 

I hope therefore you will not proceed in a Bill of this extraordinary Na- 
ture, of which there is not one Inſtance to be given, where you have 
begun to examine a ſuppoſed Crime, but you have always left it to the De- 
termination of the Law in the ordinary Courſe; and we think it ought 
rather to be ſo in this Caſe, becauſe tis not pretended by the Bill, that 
there is any Stop put to their Proceedings there; there is no Abſence of 
Witneſſes, no Incapacity, but his Grace may proceed there to convict 
this Lady of the Crime he ſuppoſes her guilty of, and ſhe will there have 
her juſt Defence ; and till then there is no Crime for you to judge upon, 
and I hope you will think fit to reject this Bill. 

Dr. Pinfold. Mr. Speaker, I deſire to ſpeak a few Words as to the Ec- 
cleſiaſtical Law, which is a Part of the Law of England as much as any 
other, for our Law does not receive Majus & Minus; and the Ecclefiaſti- 
cal Courts have been ſettled for ſeveral Ages, and are governed by ſuch 
Rules which every Subject has a Right to. Sir, this Bill is to diſſolve the 
Bond of Marriage, and to give Leave to marry again; and I crave Leave 
to ſhew the Houſe what our Eccleſiaſtical Conſtitutions are in that Caſe, 
and how tender they have been in that Point, and how thoſe Conſtitu- 
tions are grounded upon the Canons and Decrecs of Councils. 

The Caſes where the Bond of Marriage is to be difloly'd are but few, and 
they ariſe before Marriage; 'tis in the Caſe of a Precontract or Nonage, 
or Conſanguinity, and there the Bond is broken by the Sentence of the 
Judge, and the Perfon hath 12 to marry again; but for what comes 
afterwards, whether it be the Caſe of Adultery, or any thing elſe, the 
Law Eccleſiaſtical, which, as I faid before, is part of the Law of England, 
hath been very careful not to diſſolve the Marriage. 

The 48th Canon ſays, If any Layman ſhall put away his Wiſe, and 
marry another, he ſhall be excommunicated : That was the Senſe of thoſe 
early Days ; and ſure they did not think it an indifferent Matter, becauſe 
they puniſhed it with ſo heavy a Puniſhment, So'twas in the Council of 
3 A, 314, and there it was decreed, That if a Man took his Wife in 
Adultery, he ſhould be forbidden to marry. - There what was to be 
done? Counſel ſhould be given him not to marry while the lived, tho' ſhe 
was an Adultereſs. 

And in the Council 402, the Neapolitan Evangelical, Apoſtolical 
Council, it was decreed, That if a Man was divorced from his Wife, or 
a Wife from her Huſband, there they were not to marry, but ſhould re- 
main unmarried, or be reconciled. 

And in the African Council, Canon 102, there it was provided, That 
they who were divorced, whether 'twas a Huſband from H& Wife, or a 


Wife 
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Wit from her Huſband, they ſbouldfemain unmarried. This was the | 


Senſe of. the antient Canons and Councils, .and this is received into our 

Eccleſiaſtical Conſtitution, In the 1 5th Year of the Reign of Queen 

Elizabeth, in the Chapter of Divorces, tis ſaid, That upon a Sentence of 

Divorce there muſt be an Admonition, and a Prohibition, that the Party 
ſhall not marry again. | 

And in the Year 1602, in the Beginning of King James's Reign, there 
was a farther Proviſion made to keep them from being married again ; 
andithat was this, That they ſhould give Bond and Security that they 
1h not marry again ; this is oral our Eccleſiaſtical Conſtitution, 
and grounded on the Senſe of the antient Canons. : 

Now it remains to ſhew ſome Advantage this would have had: If ſhe 
had had the Trial which of common Right is due to the meaneſt Sub- 
ject, ſhe would have had the Advantage .of Challenges, which ſhe can't 
have hete ; for here the Evidence muſt drop from the Witneſſes Mouths, 
who are Foreigners, and have been long abſent ; there they muſt give an 
Account of themſelves, which here hath not been done by any Body. 
The Lady might have given her Exceptions to thoſe Witneſſes, and had 
a Commiſſion into Holland, to have examined how theſe Witneſſes be- 
haved themſelves, and whether theſe Perſons were to be believed and cre- 

dited: Here ſhe would likewiſe have Liberty to give an Account how this 
Deſign began. I do now ſpeak with reſpect to the Duke, but I do ſay it 
does ſeem to have begun a Year and a half ago. She would likewiſe have 
had the Advantage of a thorough Reconciliation : And here are fome 
Deeds in (94) between the Duke and the Dutcheſs, which I hope, if the 
Houſe will take an Account of, will have its due Effect; ſhe would like- 
wiſe have had the Advantage of an Appeal, the common Right of. the 
Subject, and grounded upon good Reaſon ; and in caſe there had been a 
Neglect in the firſt inſtances, the Party may be righted in another Place. 

By this Bill ſhe is debarr'd of the Advantage of Recrimination, to 
which ſhe hath a Right, for the Text Law is 

And the Text Law, De Divortiis, were the Charge moſt true, which 
we do not admit; yet if ſhe can prove the ſame Thing againſt her Huſ- 
band, the Fault of one muſt be ſet againſt the Fault of another, and he 
can't have the Advantage of his Prayer. 

I ſhall repeat only one Thing more, and that is the Caſe quoted already 
of the Earl ot Macclesficld; but in that Caſe the Lady withdrew herſelf 
five or ſix Days before Sentence; yet there the Lord Macclesfield had all 
her Defences, and even her Recrimination, and had a Time to prove it; 
there was Publication, and a Day ſet down for Sentence; but ſhe ſpun 
out the Time ti!l the Parliament, was ready to riſe, and then my Lord's 
Friends adviſed him to begin in Parliament; and when the Lords were 
acquainted of my Lady Macclesfield's ſtanding in Contempt of the Court, 
— ſhe was proſecuted ſo far, that ſhe was almoſt ready to go to Priſon for 
her Contempt, then the Houſe of Lords did think fit to receive my Lord 
Macclesfield's Bill, and not before ; but before my Lord Macclesfield 
brought his Bill in Parliament, there was nothing remained to be done in 
the Eccleſiaſtical Courts but Sentence: And I hope for all'theſe Reaſons, 
you will not proceed _ this Bill. £ 

Mr. Serj. VMrigbt. Mr. Speaker, I am of Counſel for the Duke of Ner- 
folk, who is your Suppliant for this Bill, for Redreſs againſt the higheſt 
Injury that can be offered; the Rights of his Marriage-Bed have been 
invaded, and he comes for that Relief here, which no other Court can 
afford him; for the learned Doctor on the other Side tells you plainly, 
from the Canon Law, that there can be no Divorce a Vinculo Matrimonii 
in their Courts: Now to ſend us to a Court for Relief, that they tell us 
before-hand can give us none, is in Effect to tell us we ſhall have none 
at all. 

Ine Bill is founded upon the Suggeſtions contained in the firſt three or 
four Lines of the Bill, that the Dutcheſs of Næryalt hath, for divers 
Years, lived in Separation from the Duke her Huſband, and hath had un- 
lawful Familiarity and adulterous Converſation with Sir John Germaine, 
and is guilty of Adultery on her Part, and hath broken the Bond of 
Matrimony : Theſe are the Reaſons for which the Duke deſires this 
Bill may pals ; tis for the adulterous Converſation of the Dutcheſs, not 
for one ſingle Act, but a continual Series of the like Acts for many Years; 
for we thall not give only one ſingle Act or Initance in Evidence, but 
prove this Converſation for ſeveral Years, beginning in Eighty-ſeven, 
and carried on to the latter End of Ninety-five. 

It hath been objected, that this is the firſt Inſtance of a Divorce, the 
Rrſt Bill of this Kind, where there has been no Proceedings in the Spiri- 
tua! Court: That 'tis the nrit Bill of this Kind we deny; but that there 
have been no Proceedings in the Spiritual Court, we own; for the Earl of 
Macclesteld's was the fame, to a! Intents and Purpoſes, as this is; for 
though 'tis true, they had been in the Spiritual Court, yet 'tis as true, 
they came here into Parliament before any Sentence in the Spiritual 
Court: Now to what Purpoſe is it to go into the Spiritual Court, and 
not to ſtay for the Determination of that Court, if the Judgment of that 
Court is to have any Weight in the Caſe of the Earl of Macclesfield? 


*Tis true, they had been there and examined Witneſſes on one Side with 


all Precipitation, yet would they not ſtay ſor a Sentence there, but quitted 
their own Proccedings, and came to the Parliament. Now I do take it, 
that they had better never been there, than to have come away before Sen- 
tence ; for when they were in the Spiritual Court, and were procecding 
there, to leave that Court, ſh-wed rather a Miſtruſt of their own Caſe. 
But it was no Objection in that Caſe, that it was taking it away from 
the Juriſdiction of the Spiritual Court, We don't come to you for any 
thing the Spiritual Court can grant us; for that Court goes no farther, if 
the Fact be proved, than to make a Separation a men/a & thera, but the 
Bonds of Marriage is to be continued Kill : Now with Submiſſion, this 
is to puniſh the Innocent inſtead of the Guilty : What would the 
Dutcheis deſire more, than to be ſeparated from the Bed and Board of her 
Huſband, and be left free to accompany Sir John Germaine ? But we go 
further, for we come to the Parliament to dillolve this Marriage for that 
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which is allowed by ſeveral learned Writers to be a juſtifiable Reason g. 
ſo doing, for Adultery committed by the Wife: Tis expreſly, that 41 » 
ſhall not put away his Wife, except in caſe of Fornication ; this 10 
plainly allows, that in caſe of Fornication a Man might put aw; * 
Wife; but the Popiſh Canons the Doctor has named, have put a * 
ſtruction upon it: Say they, You ſhall put her away; but how 2 « 
{hall be removed from your Bed and Table, but you ſhall not mar;;, 
other. Then they ſay, there is no Precedent of a Bill of this King, j 
there hath been a previous Proſecution in the Spiritual Courts, 13 J 
the Marquis of Northampton's Caſe, that That Ac does recite the | 
ceedings in the Spiritual Court: But that Caſe is ſtronger than this 5 
there the Marquis of Northampton had married even in the Teeth a 
their Canon Law, and comes afterwards an Act of Parliament to 5 
this Marriage Fre, and there the Divorce was no Ingredient —— 
paſſing of the Bill: But the Parliament enacted the Marriage to be N 
ful. In my Lord Res Caſe, there is no mention of any Divorce. 
I appeal to the Journals of your own Houſes for that; but notwiz 
ſtanding the Divorce, the whole Matter was examined over again Wi. 
neſſes were examined both in the Houſe of Lords, and here upon the kr 
Bill which was brought, which was to illegitimate and baſtardize 1, 
Children; and the Witneſſes proved, that my Lord Re, and his Li 
had not lain together for a long time, and that ſhe had kept Compar 
with others; ſo that the Parliament did not found the Bill upon 185 
had been done upon the Divorce. bs 
I appeal to your own Memory, that in the Earl of Macclesfield's Caſ 
there was no Uſe at all on that Side ; the Bill was brought, that — 
had been Proceedings in the Spiritual Court, nor is there any ſuch Thin 
recited in the Bill, but only an expreſs downright Charge of Adulter,? 
nor was it uy for them to have mentioned any Proceedings in the Spe 
ritual Court, ſince they waved that Proſecution; but we on the other 80 
inſiſted on it, as a Reaſon why the Parliament ſhould not proceed in it, f 
being to take upon them an original Juriſdiction ; but we were then 2 
ſwered by a learned Gentleman againſt this Bill, that it was in vain to 5 
there, for they could not give the Remedy that might reaſonably be c. 
pected. I beg the Favour to mention a Caſe or two, where Divorces has 
been in Parliament, and there have been no Proceedings in the Spirit 
Court; one of them was the Caſe of Mrs. Knight, who was married inf, 
annos Nubiles to Mr. Goodwin. Every one knows, that a Marriage inj, 
annos Nubiles, is a good Marriage; and if the Woman be above tin 
| Years old, the ſhall be endowed ; and yet notwithſtanding, for ſome ir. 
=Y Proceedings, without going into the Spiritual Court, they came ind 
arliament ; a Bill was paſſed, by which this Marriage was diffolved : and 
I think 'tis expreſly enacted, : 
That ſhe ſhall not marry till ſuch an Age. This farther ; for here 
am ſure the Doctor would have explained, and told you, if there hy 
been Reaſon to diſſolve the Marriage, they could have done as great a Fer 
in the Spiritual Court; that they could have examined Witneſſes upon 
Oath, and could have told you whether there was proper Evidence; ye: 
the Parliament, without any regard to what they could do, would aſlen 
their own Juridiction. 
The Cale of Mr. Wharton was mentioned on the other Side; and ther- 
fore I need not ſay any thing to it: There was nothing of Divorce, nat 
needed any. 


law. 


They ſay this Bill begins where it is proper for Matters of this Natur 
to end; and that after we have taken a Turn into the Spiritual Cour, 
and travelled three or four Years there, then it will be fit for the Judgment 
of Parliament. I would know if they had been ſeven Years in that Cour 
(and perhaps if they come there, we ſhall not get out ſooner,) to what Uſe 
the Examination of that Court would be. This Houſe, I preſume, woull 
not let thoſe Depoſitions be read here, eſpecially if the Witneſſes to their 
Facts were living. 


They ſay this is a very ſummary Way of proceeding; it may be tot 
quick for the Dutcheſs; but you may be pleaſed to conſider, that ther 
was a Bill brought into the other Houſe ſome Years ago, and rejected; 
upon what Terms, that will reſt upon us to ſhew you by and bye. 


But the Matter was, the Witneſſes that proved the Fat, was ſent out 
of the Way by the Dutcheſs and Sir Fohn Germaine, when Things wer 
under an Examination; and we hope a Matter of this Nature never ſha! 
be baffled by keeping the Evidence out of the Way. 


We told them long ago, who the Witneſſes were; they were tht 
Dutcheſs's Servants, ſuch as they thought fit to entruſt, 


They ſay this Bill deprives the Dutcheſs of her Trial; I hope nobody 
thinks the Parliament will paſs a Bill, without due Examination of Wit- 
neſſes, and __ Proof of the Fact; if ſo, what matter is it, whether the 
Proof be made before the Parliament, or ſome inferior Court ? If the 
Dutcheſs be any Ju this Crime, we come here for Relief, which the Spi- 
ritual Court, the Doctors tell you, can't give us; ſince the Dutcheſs hath 
broke the Bond of Matrimony, we come to you to Diſſolve that Marriagt, 
and I hope we ſhall have it. 


The Doctor hath inſiſted on one Thing, that I think is very extract. 
dinary : Hetells you, by the Rules of their Law, if the Woman can recti- 
minate, and prove her Huſband guilty, in ſuch a Caſe, they mult ſet the 
Fault of one againſt the Fault of the other. 


I wiſh the Doctor could have told you the Offence had been equal, th 
the Injury to Families had been aa a Man by his Folly of this kind 


brings no ſpurious Iſſue to inherit the Lands of his Wife, but! 


Woman deprives her Huſband of any legitimate Iſſue; for when ft 
converſes in this Manner with another Man, the Iſſue may be equally 
look's 
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and his Dutcheſs, for a Divorce. 


| We are here aſking that we can't have any where elſe ; Their great Pe- 


ſign is Delay, and that we have learnt from the Civilian, who tells you, 
their Methods are very grave and deliberate, and, that they may have a 
| Commiſſion to examine Witneſſes beyond Sea; and that is to enquire 
how their own Servants have liv'd beyond Sea, | 
As to what Sir Thomas Powys would have, that is, that we ſhould go 
into the Spiritual Court, and apply ourſelves here again next Seſſions, I 
do not think the Legiſlature will ſend us back to aſk that in the Spiritual 
Court which both have ſubmitted to: For after the Duke had miſcarried 
in the Relief he ſought by another Bill, by the Dutcheis's ſending the 
Witneſſes out of the way; why truly, after that, to prevent any Proſe- 
cution in the Spiritual Court, the Dutcheſs ſubmitted to a Separation by 
Articles, and that was all the Duke could have pretended to by the Vc- 
cleſiaſtical Law: We follow her upon that, and come to enforce thy: &-— 
paration. And, to make it effectual, and for that which we hun;bly hene 
will be thought but N to the Duke, that is, to be deliver'd from s 
Wife, and to have Liberty to marry again; we thin}. chere is no Occa- 
ſion for Delay, and that nobody can be hurt by a Precedent that carr ics 
Relief in this nature, and deliver us from a Law, which in the Days ot 
Popery was put upon us. Upon the whole Matter, I hope you will think 
that we are here very properly for Relief, and that we ſhall have the Fa- 
vour to call our Witneſſes. 


Dr. Oldiſb. Sir, the great Objection againſt the paſſing of this Bill was, 
becauſe Witneſſes had not been examin'd in the proper Court. *Tis 
very true, generally ſpeaking, in Caſes it ought to be {o ; but here is a 
very great Exception to that Rule, and which, I think, can't admit of an 
Anſwer, and that is, the Notoriety of the Fact; and in that Caſe they 
begin with Execution. And if that be fo, I think there never was a 
clearer Demonſtration in the World; for when formerly the Dutcheſs 
came to give in her Anſwer in the Houſe of Lords, to the Charge againſt 
her, ſhe did declare, That in the Year 83, or thereabouts, ſhe went out 
of England, and tarried Three Years, and return'd about the Time of 


a | 
** n to be that Man's, if not more, and his Lady hath kept this 
k — ever ſince the Year Sixteen Hundred Eighty-Seven, and | 
& left the Duke. 

8 One Thing is farther objected, and the inſiſt upon certain Articles of 
dut Agreement in Ninety-F our, and they read to you the Preamble of them : 
gde hy, Sir, the Articles, if they come to be read through, I am ſure it 
Irs. bags | amount to what they pretend; it does not amount to this, that the 
for Dutcheſs might uſe her Body as ſhe pleaſed ; there is no Agreement, that 
\ & ſhe ſhould live after her own Pleaſure. Indeed, ſhe was to have the uſe 
nate of her Houſhold Goods, and Servants, and live where ſhe pleaſed; but 
| the that will not juſtify her in her Way of Living. 

1 Then to tell you, theſe are Matters of long ſtanding; they are ſo, and 
vich. of a long continuance; for, if my Inſtructions prove true, we ſhall prove 
Wit this Scene of Adultery for Matter of eight Years ſucceſſively, and that 
> fird by Servants that were privy to the Intrigues,who were ſent away to Hel- 
the lind ; but no ſooner was the Bill baffled, but the Man was ſent for again, 
29 and the ſame Converſation continued that was between the Dutcheſs and 
pant Sir Jobn Germaine before he left England. ä 

_ 
3 The ſame was continued after he came back to his Service in (1691); | 
Cat, only they were ſomething more cautious, and People were not admitted 
there ſo familiarly to ſee them in Bed together in (1692); and ſo it continued 
hinz till 1695. 
pL They mentioned the Statute of Limitations, which was to put an End 
r Side to frivolous and vexatious Actions : How they can apply it to this Caſe, 
it, , I can't ſee; becauſe a Man ſhall not bring frivolous and vexatious Actions 
n m. after a long diſtance of Time, therefore a Man ſhall not complain when 
to he hath received the greateſt Injury that can be done to Mankind. 
* Sir, They are kind to us again, in recommending it to the Duke to go 
iritud into the Spiritual Court till the next Seſſions : But we think we are in | 
| infra proper Method here, for that Relief which the Spiritual Court cannot 
» infra rant; and ſince we have ſo good Reaſon to come here, if we prove the 
e Niae 


e irn Nature, without ſuch Relief as ſuitable. 


the Revolution. And it docs plainly appear there, beyond all queſtion, 
that ſhe was at Lambeth, and went under the Name of the Lady Beckman, 
and was attended by one Keemer, who went then by the Name of Gocd- 


„act, I hope this high Court will not ſend away a Complaint of this man. Beſides this, there are Witneſſes that ſpeak to particular Facts. 


Now, I ſay, here is that which amounts to Demonſtration ; and where 
there is a © out wen of Fact, that is an Exception out of the General 
Rule, and 'tis proper to begin with Execution. 

There is an Exception to the General Councils and Canons that have 
been mention'd, That there thall not be a Divorce d Fc, Sir, 1 ſay, 


F. Mr. Nor they. Sir, I am of the ſame Side: I would beg leave to ſay 

f this: As to what the Counſel have ſaid in relation to the Evidence, that 
or hew there were three Witneſſes examined upon Oath, in the Houſe of Peers, 
ere had 


row that when = hear our Witneſſes, there will be no Anſwer to be given | 


before the Bill did paſs there; and TI believe they are aware of that, and | it was an Eccleſiaſtical Conſtitution, which was againſt the Law of 


Gon ; and 'tis demonſtrably ſo ; for where our Saviour ſans, That a Man 
Hall not put away his Wife, except in caſe of Fornication ; it is plain, that in 


There is another Thing inſiſted on, and that is, That there was a 


to believe them, that will be when you have heard them; and for the | Reconciliation betw en the Duke and his Dutcheſs. *T'is true, a Reconci- 
Matter of the Time, that you can't take notice of neither, till you hear | liation ſhould drown all Things before that Time; but when the Lau 


_ on their Side; and indeed the Witneſſes they brought, were ſo far from 

= = contradicting our Witneſſes, that they did really confirm them. But that | caſe of Fornication he may. 
4 ate is not the Gale now, what our Evidence is, or whether it be fit for you | 

! there- 

de, Not 


to within four or hve Years. 


Natur But the Matter they apply themſelves to, which is material, is, Whether 
Court, it is proper for you to proceed on this Bill, that is, to give ſuch a Relief 
doment as we deſire, by diſſolving this — And in the next Place, Whe- 
t Court ther this be a proper Time to aſk this Favour ? 

wy 
_ For the firſt, the learned Doctor tells you, 'tis not proper at any time to 
4 theit do it, for he would have the Canon Law govern here, as it does in their 


Courts. But the Counſel on the other Side have cited you ſeveral Pre- 
cedents where it hath been done. In the Caſe of the Marquis of Nor- 
thampton, the ſecond Marriage was contrary to the Canon Law, and yet 
that Marriage was confirmed according to God's Law. And this Bill is 


be tos 
at then 


ejected; to relicve againſt the Canon Law. 

Now, whether we are here in a proper Time; Sir Thomas Powys has ſaid 
ſent out a great many Things, which may be proper to many other Purpoſes. One 
19s wen Argument was, becauſe the Witneſſes can't be upon Oath ; but that we 
er ſhit know will not prevail in this Place. In the next Place they except, be- 


cauſe this Proceeding is in a ſummary Way. I would know of them, 
whether there is not the ſame Objection to all Proceedings before a Jury, 


were the that they have no Notice what W itnefles will be produced? 

Then in the next Place they bring a great Argument for the Recital of 
| nobody ſome of theſe Bills, That there have been a Sentence in the Eccleſiaſtical 
of Wit- Courts. Now, *tis true, they have been ſo in ſome of thoſe Caſe®: But 
ether the I beg leave to obſerve, That in the Caſe of the Marquis of Northampton, 
? If the the Bil was not to confirm the Sentence, or to enable them to marry, 
the Spi⸗ but to deliver them out of the Hands of the Eccleſiaſtical Courts, who 

eſs hath ſaid it was not lawful in that Caſe to marry, for they were married before. 


arriage, 
beg leave to ſay, That in the Caſe of my Lord Macclesfield, there was 


no Notice in the Bill that came down to you of any Proceedings in the 


aun Eccleſiaſtical Courts: And I take this to be the Reaſon, becauſe there 
** was no Sentence, though where there was a Sentence, they had good Rea- 
C * 


ſon to take notice of it. And I think there is as much Certainty, and as 
good Ground to proceed on this Bill, as in the other Caſe, for the Wit- 


ual, tha neſſes have been already examined in the Houſe of Lords. In the Caſe 
bis Lin of my Lord Roſs, there was no Regard to the Determination of the He- 

but cleſiaſtical Courts, as a Guide to the Parliament ; and It was looked upon 
„nen br as of no Conſequence, for the Witneſſes were examined again. 


equally 


look's 


'Tis true, when we came before you without ſuch a Proceeding, we 
came under this Diſadvantage, you will be ſure to expect a plainer and 
fuller Proof; but for that we will undertake to make the Fact ſo plain, 
tnat they can't cive the leaſt Pretence to anſwer to it. 


Vol. . 


our Evidence. But this I may ſay, we ſhall bring a Man that will ſpeak | takes notice in caſe of a Relapſe, that does recrudeſcere, it rubs upon the 


old Sore, and then that which was before laid aſleep is brought again upon 
the Stage, and will return with greater Vengeance, And we have plain 
Proof of her living in the ſame manner fince, as before. 

But they would infinuate to you, That in caſe there was a Trial in 
the Eccleſiaſtical Court, there might be a Recrimination ; but there muſt 
be a Compenſation, which cant't be thought in this Caſe ; for, I think, 
in this Caſe, under Favour, there is no Compariſon. I don't think they 
are Paria, for 'tis impoſſible for the Huſband to do that Injury as the 
Wife may; for ſhe may bring a Baſtard into the Family, and then the 
Eſtate does not go according to the Law of Gop and Nature, for every 
body deſires his own Blood ſhould ſucceed him. © 

Sir Tho. Powys. Sir, I ſhall ſay but very little. But Three or Four 
Things have been mention'd on the other Side, which they offer as if they 
conceiv'd them to have great Weight, and yet they ſeem ro me as very Ca- 
pable of being anſwered ; and I crave your Favour to do it, 

They have gone much upon the Proofs that they are ready to make, and, 
I think, not very properly, becauſe we ſpeak againſt their Procceding 
upon this Bill; but I am fure it turns upon them: For, according to 
their own ſhewing, they arc very well prepar d to progged in a regular 
Courſe, for they have their Witnettzs ready, aud nothing does ob— 
ſtruct them. 
| Mr. Serj. Ilright mention'd a Thing which, I muft confeſs, I was ſur- 
! priz'd in; for when | told him, he could not find any Precedent of ſuch 
| a Bill as this, without a previous Proceeding in the Spiritual Court - Mr. 
Serj. Mriglt ſaid, It was quite otherwiſe; and, to ſhew you it was ſo, he 

cited two Caſcs where there was no Martiage, Now I always underftocd, 
a Divorce muſt be in any Caſe where there was a Marriage, for the Caf: 
of Mr. Knight's, that was very lately: That was the Cale of an Infant, 
who they pretended to have married infra annos nubiles ; and theretore, 
ſays he, the declaring of that Marriage to be null and void by Act of 
Parliament, was a Divorce, The other was the Caſe of Mrs. e 
ton, which was no Marriage neither, for Marriage mult be by Conſent, 
| and that was a Force: And that he fancies to be a Caſe, where there was 
a Divorce too, without proceeding in the Spiritual Court; and yet, of his 
own ſhewing, it was no Marriage. 
Another Thing I am much more ſurpriz'd at, we inſiſted, that they 
would not ſhew an Act for making a Divorce without giving the Party 
an Opportunity to make a Defence; and the Doctor ſays, in Common 
| Caſes it ought to be ſo: And they cited the Earl of 4ac:{:sield we firſt 
mention'd, and the Doctor told you the Progreſs it had, and that there 
was a full and regular Procceding, of great length of Time; and, that 
my Lady acdesfield had all her Witneſſes cxamin'd, and my Lord profe- 
cuted her to an Excommunication, which is in effect a Gentence, for it is 
in our Law as in Caſes of Outlawiy. This he calls a Precedent wherein 
they proceeded to get an Act of Parliament, without a previcus Procccding 
in the Spiritual Court, 10 


— — 


— 
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He tells you in the next place, That notwithſtanding the Divorce in 
the Caſe of my Lord Rſs, the Parliament did examine Witneſſes ; tis 
true, they did, for I don't think they will ſo entirely pin their Faith up- 
on thoſe — as to have no other Satisfaction. But will he there- 
fore ſay they took no Notice of it, when 'tis the Foundation and Ground 
of the Bill? 

Hal vou in the next place, That the Crime does not ſeem equal 
between the one and the other; and ſo, in ſome ſort, the ridicule the 

octor's Notion of Recrimination. . But I apprehend the Doctor is right 
in it; for it would be hard'if a Man ſhould marry a young Woman, and 
give her an ill Example in his own Family, (I do not ſay 'tis this Caſe) 
and bring her acquainted with looſe and ill Company, and by his Ex- 
ample or Provocation lead her into the ſame Offence ; would that Man 
deſerve to be rewarded with a new Wife, and another Portion, becauſe 
his firſt Wife had only followed his Example ? ; þ 

They ſay, the Offence is not equal, becauſe the Man brings no Chil- 
dren into the Family. 

| doubt it happens oftentimes to them that go abroad, that they bring 
home that to their Wives which ſticks longer by them than their Chil- 
dren, 

Then to come and ſay, The Articles can't be of any Uſe to us at all; 
and to imagine that we uſe the Articles ſo, that the Dutcheſs might be at 

rfe& liberty to live in Adultery ; I wonder how that Conceit hath fol- 
3 him hither, when we told him we had not ſuch a Thought as to 
live in Adultery, but they do direct her to live ſeparate; and ſo we uſed 
them, as an Anſwer to that Part. We uſed them likewiſe as an Act of 
total Oblivion and Remiſſion of any Thing beyond that Time; and, I 
hope, to ſuch Purpoſes they ſhall be thought ſacred. 

"> I beſeech you, Sir, on the whole Matter, have they on the other 
Side ſaid one Thing but what does totally tend to bring all Caſes of 
Adultery immediately before you? Have they diſtinguiſh'd this Caſe from 
the Cai: of any other Perſon? And then, if they have not, I do not ſee 
from henceforward, that any but Fools will go to the Eccleſiaſtical 
Courts for Relicf: For, ſays the Serjeant, they cannot give them a final 
Kelief, and enable any Perſon to marry again, and therefore let nobody 
think to go there again; but here is a Relief to be had worth a Man's hav- 
ing. But, I hope, we ſhall have the Benefit of the Law, as it is, till 

ou think fit to alter it, and then you will erect ſome Judicature, where 
8 may have their Trial. Now thercfore the Argument goes too far, 
or it argues nothing at all; becauſe, if there be any thing in it, it goes to 
take away the Proceedings of thoſe Courts totally. 

But tho' thoſe Courts cannot do all that theſe Gentlemen deſire, they 
can do what is very proper to be done; they can examine Witneſſes, and 
pronounce Sentence, and give the Party a full Opportunity of knowing 
the Accuſation and Accuſers; and then the Caſes we have mentioned have 
had the Aid of an Ad of Parliament. 

Sir, we have ſpent a great deal of your Time already; I hope, ſince 
you ſce what Uſe they make of the laſt Precedent of my Lord Macclesfield, 
where he did proceed to an Excommunication. Now from thence they 
argue, that you ſhould proceed Originally in this Cafe. When is the 
Time to make a Stand, but in the firſt Caſe? And then no Man can 
complain of any Injury, If you grant this to my Lord, I think in Juſ- 
tice you cannot deny it to any other that ſtands in need of it. I believe 
there never was the like before; and therefore, I hope, you will put a 
Stop to it here, 

Mr. Dodd. The Gentlemen on the other Side have told you, that our 
Saviour hath ſaid, That no Man ſhould put away his Wife, except for Fornica- 
tion. Tis true, the Text is ſo; but he cannot ſhew you any Text where- 
in our Saviour ſays, That the Man may marry again, tho' he might put 
his Wife away. Another Thing was ſaid, as to the Proceeding in the 
Eccleſiaſtical Courts: Dr. Oldiſb ſays, There is to be nothing but Exe- 
cution where there is a Notoriety of Fact; and here the Fact is notorious, 
and therefore you may come up to order Execution ; but that is a ſtrange 
Doctrine to our Eng/i/h Conſtitution, Would they hang one firſt, and 
try nim afterwards ? I hat would make Work. Let the Fact be never ſo 
notorious, yet 'tis the Right of all the People of England to have a legal 
Trial; and, I hope, you will not interpoſe till there hath been a regular 
Trial in another Place, 

Then Sir Thomas Powys ofter'd to produce the Articles, but they were 
not admitted, 


— 


Lunæ 25 Die Martii, 1700. 


The Houſe reſo" d themſelves into a Committee of the tubole Hauſe, te confider 
of the Duke of Noriolk's Bill. 

Sir Rowland Gwynne 7::4 the Chair of the Committee of the whole Hauſe. 

And the Counſel aud Sollicitors were call'd in, and the Bill read to them; and 
then Mr. Northey, of Counje! with the Duke, epen'd the Evidence thus : 


Mr. Nerthcy. | AM of Counſel for the Duke of Norfo/k. I ſhall not 
trouble you now (bccauſe | think it not fit) to ſay any 

thing for the Bill, for that you have approved of by Commitment of the 
Bill, and dcclar'd it to be arcalonable and juſt Relief againſt the Dutcheſs, 
for the Adultery charged in the Bill, I ſhall not ſpend any of your Time 
in aggravating the Crime of Adultery, | 

Bur that which is incumbent on his Grace's Counſel now, is to lay 
before you the Proofs of the Fact ſuggeſted in the Bill; and the Facts to 
be prov'd are the Introduction of the Bill, That the Dutcheſs has liv'd, 
for divers Years in Separation from the Duke, and had uniawful Fami- 
liarity and adulterous Converſation with Sir Jon Germaine; and for that 
Fact we will call our Witneles. 

And our Evidence will make this out to you, as plain as tis poſſible to 
expect a Matter of this Nature to be prov'd, 

Howevcr, I think they have manag'd Things in that manner, as we 


; 
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ſhall be able to give as plain a Proof of theſe Facts as might be expecded 
of thoſe Acts which are in their own Nature moſt publick. However, in 
the Nature of the Thing, there were but a few Perſons to be intruſled 
with it, and thoſe were generally Servants, who had Attendance on the 
Dutcheſs's Perſon. We ſhall produce you Servants both of the Dutche; 
and Sir 7obn Germaine; and. I hope, it cannot be an Objection that 
they are Servants ; for to object to them for that Reaſon, is to ſay, Von 
ſhall prove the Fact, but you ſhall have no Witneſſes ; for thele are Fach 
that cannot be prov'd but by ſuch as were concerned with the Dutche,, 

For our Evidence, it will fall out to be this: The Duke and Dutckeg 
were married in the Year 1677, and they liv'd together till about the Year 
1685: And then the Duke having ſome Account of her Converſation gf 
this Nature, they did part, and afterwards ſhe came to live openly with 
Sir John Germaine; for, in May 1689, the Witneſſes will give you an 
Account, that for two Months together ſhe Jodg'd with Sir Jahn Germain, 
at the Cock-pit ; and they liv'd there as Man and. Wife, as the Witneſl; 
phraſe it. During the Time they liv'd there, there was a near Relation 
of Sir Jahn Germaine's, Mr. Daniel Germaine his Brother, and Mrs. Brig, 
his Siſter, did frequently come to the Houſe; and two of the Witneſſez 
were frequently in the Room while they were a-bed together. 

After two Months time, the Dutcheſs thought fit to be a little more 
private, and it was given out ſhe was gone to France; but in truth ſhe re. 
mov'd to Yaux-bail, to a Houſe that was taken by Sir Fohn Germaine 
Brother, and went by the Name of my Lady Beckman ; and ſhe liv'd there 
two Years ſucccflively ; and Sir Jahn Germaine came there frequently, 
once or twice in a Week, and lay there at Nights during that Time. We 
have two Witneſſes that did attend the Dutcheſs, as wel! as at the Cot. 
fit; one of them is Ellena Vaneſs, who was hired by Sir John Germain 
Siſter, and liv'd with the Dutcheſs at the Cock-pit two Months. We 
have a ſecond Witneſs, one Haſer, who was with wy” Germaine at 
the Cock-pit fifteen Days before the Dutcheſs went to Vaux-hall; and af. 
terwards he went to Yaux-hall when ſhe removed there, and ſtaid with he: 
all the two Years. 

Theſe are both Foreigners, and Dutch People, and it was reaſonable 
enough to expect foreign Witneſſes, when an Engl þ Dutcheſs had a fo- 
reign Gallant: They are ſuch as he thought fit to entruſt about her. 

After ſhe had liv'd two Years at Vaux-ball (this brings her to the Year 
1691) the removed home again to her Houſe at Mill Baut, and there Sir 
John and ſhe were frequently together, and have been ſeen a- bed together, 

This brings us to the Time when the Duke, having an Account that 
ſhe had this Converſation with Sir John Germaine, brought a Bill into the 
Houſe of Peers for a Divorce; but it happen'd that the Dutcheſs and Sir 

n Germaine, to avoid the Condemnation, kept the Witneſſes out of the 
ay, and afterwards cauſed them to be ſent into Holland. 
he Woman ſtaid abroad till about three Months ago, but the Man 
return'd before into Sir John Germaine's Service; and he will give you an 
Account of what Obſervations he made there, for the F amiliarity conti- 
nued between them then. He was admitted into the Room where they 
us'd to be, and he will give you an Account how he hath ſeen them fre- 
quently together; and he brings it down to within the Year 1695. 

We have another Witneſs, one Milliam Bayly, who likewiſe was a Set- 
vant to Sir 2 Germaine, and came into his Place when Hofer went be- 
pow Sea. He is an unwilling Witneſs, becauſe he hath been preferred 
2! Sir Jobn Germaine; but when he was upon his Oath in the other 

ouſe, he did give an Account, That while he continued in Sir Jobn 
Germaine's Service, notwithſtanding this publick Reproach in 1695 and 
1696, the frequently came to Sir Fohn Germaine's Houſe with one Keem- 
er, whom ſhe had great Confidence in, and one Suſannah Barrington, | 
think, yet in the Dutcheſs's Service. And this Mr. Bayly will give you 
an Account, that his Maſter was often from home; and when he was ſo, 
he uled to 2 his Linnen to this Keemer, who was the Dutcheſs's Ser- 
vant, or this Keemer would come to him for it: And this will bring it 
down to 1696. There are ſeveral Witnefles to confirm this; but we think, 
with Submiſſion, after the Dutcheſs had been ſo accuſed in the Houſe of 
Lords of ſuch a Familiarity, any Evidence of a Converſation between 
them afterwards, is as much as a Thouſand Witneſſes; for no Woman 
that valued her Reputation, having been accus'd as ſhe was, would have 
had any Converſation with Sir John Germaine afterwards. But we don't 
want Circumſtances to ſupport the Evidence of Fact; we have as plain 
Evidence in this Caſe, as can be expected in a Cale of this Nature. We 
will ſpend no more of your Time, but beg Leave to call our Witneſſes. 

Mr. A:wod. Sir Rowland Gwynne, pleaſe to favour me with a few Words 
on the ſame Side; I ſhall not miſ-ſpend the Time of the Committee in 
repeating w_ ſaid by Mr. Nerthey; I ſhall only obſerve, that tie 
Witnefles, Hofrer and Fance, ſay, That Suſannah Barrington was privy to 
this adulterous Converiation: And this Suſannah Barrington has witl— 
drawn herſelf ſince the Bill was depending in the Houſe of Lords. 

Tis further prov'd, That Mr. Daniel Germaine and Mr, Briane's Wiſe 
were in England lately, and that theſe were privy to the ſame Converſation, 

Then the Witneſſes were call'd in one by one, and Interpreters allow. 

The Witneſſes that were examined before the Committee of the Com- 
mons were Ellena Vaneſs, Nicholas Haſier, Milliam Bayly, and Ann Read. 

But all, except Ann Read, were examined in the Houſe of Lords, and 
their Evidence there being at large ſet forth, the Reader is referred to the 
ſame. The Evidence of Aun Read is as follows: 

Ann Read being aſk'd, Whether ſhe had ever ſeen the Dutcheſs got? 
Sir Jahn Germaine's Houſe, and when? ſays, That about April 169% 
(red was ſoon after the Duke's Bill had been rejected in the Houſe d 

ords) the ſaw the Dutcheſs of Norfo/4 go in a Chair to Sir John's Houle; 
that the Door was immediately opened upon her Chair's being ſet domi, 
and ſhe went into the Houſe with her Maſk off. ; 

She being aſk'd, Whether ſhe had ſeen Sir John come to the Dutchels5 
Houle, and when? fays, She, within a 1 welve-month laſt paſt, © 
thcreabouts, followed him to the Dutcheſs's Houſe, about I hree of it: 
Clock in the Afternoon, and, that ihe did not ſee him come out. a 
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After the Witneſſes were examined on the Part of the Duke of Nor- 
-14 for the Bill, Sir Thomas Ag 11 Counſel with the Dutcheſs of Nor- 
folk, being call'd upon to make Defence, ſpake to this Effect : 

Sir Thomas Powys. I am at a Loſs, Sir, and under ſome kind of a Sur- 


| prize, becauſe, as far as I apprehend, you call upon us to make our De- 


fence. I hope in a Caſe of ſuch Moment as this is (and it may be there 
cannot be greater), and fince you are pleas'd to take this Caſe out of the 
uſual Way of Trials, and to try it in the firſt Inſtance, you will be pleas'd, 
that we ſhould be fairly and regularly heard. And fince it was not allow'd 
us, upon our being heard againſt the Bill, that we ſhould have a Time to 
make our Defence; now we have heard what the Witneſſes ſwear, we 
ſhall defire but a ſhort Time, no more than what is abſolutely neceſſaty, 
to make our Defence, This hath ſpent us fix Hours already; and I am 
ſure the Witneſſes that have been examin'd have given ſuch Variety of 
Anſwers, that it doth afford a great deal to be ſaid to it. We have like- 
wiſe a good many Witneſſes to be examin'd, but I am far from propoſin 
any thing to delay it. We had a Week's Time allow'd us in the Houſs 
of Lords, but that is no Rule for you, and we don't expect it here : But, 
even wh.le we are at this Bar, a Perſon from a very worthy Membec gives 
us Intelligence, upon ſight of this Cook-maid, of a Matter that will de- 
fame her; and he will be ready to make it out, that ſhe was turn'd away 
for being a common Thief in Holland; and therefore, Sir, you ſee how 
Time is neceſſary in point of Accidents that do happen; and I cannot 
make our Defence now. 


Thereupon the Counſel withdrew ; and the Committee having conſi- 
der'd of the Detire of the Counſel for the Dutcheſs to have Time allow'd 
them to make their Defence, were of Opinion, That the Counſel ſhould 
procced then to make their Defence; and Candles were ordered to be 
brought in. 
And the Counſel being call'd in again, Sir Rowland Gwynne being in 
the Chair of the Committee, acquainted them with the Determination of 
the Committee. 
Then dir Thomas Powys obſerv'd upon the Evidence that had been given, 
and inſiſted, that the Evidence given before the Committee of Commons 
did differ from the Evidence given by them upon Oath in the Houſe of 
Lords; and offered to produce the Examination of the ſaid Witneſſes up- 
on Oath in the Houſe of Lords. And an Objection being made, That ſuch 
Examination ought not to be read in that Caſe, as Evidence before this 
Committee; the Council withdrew, and the Committee conſider'd of the 
ſaid Objection, and were of Opinion, that the ſaid Depoſitions ſhould not 
be read. 
And the Counſel being call'd in again, were acquainted with it, and 
that if they had any Witneſſes, viva voce, to encounter their Evidence, 
they ＋ produce them. 

dir Thomas Powys. Sir, by this Reſolution my Client is deprived of 
that Defence I thought I could have made for her; but I ſubmit to the 
Pleaſure of the Committee. 
Mr. Atwood. The Examinations in the Houſe of Lords were ſo lately, 
that tis an eaſy thing for the Sollicitors, who were by, to give an Account 
of a Contrariety in the Evidence, if there were any. 

A Member. Whether you have any other Evidence to offer, but as to 
this Point? 
Sir Tho, Powys. All our Evidence would tend to contradict theſe Wit- 
neſſes; and if the reading of thoſe Depoſitions won't be allow'd, we muſt 
abide your Pleaſure, and ſubmit it to you. 


Mr. Dodd. We muſt ſubmit it to you; our Witneſſes were in Concur- 
tence with that ſort of Evidence. 


Sir Rowland Gwynne, There are ſeveral Perſons named, who are Perſons 
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of Credit, and good Reputation, Mr. Briane and his Lady, Mr. Daniel 
Germaine and his Siſter ; theſe would be Witneſſes of Credit, againſt thoſe 
that are, 1 ſay, not of Credit. 

Counſel. We have ſummon'd them and Mrs. Pitts, and done all that 
we could on our Side to get them here; and I hope you won't prejudge 
our Caſe, to ſay they are in our Intereſt ; that is to determine the Queſtion. 
We have likewiſe ſummon'd Mrs. Pitts and her two Maids ; and whether 
they will appear, or not, that we cannot tell; but this we are ready ta 
make out to you. 

Mr. Atwood. Suſannah Barrington, the Dutcheſs's Woman, privy to 
the whole Converſation, is prov'd to have been with her ſince the Bill was 
brought into the Houſe of Lords. | 

A Member. Whether he has one living Witneſs to produce, that he can 
make good his Defence by ? 

Sir Tho. Powys. Sir, if you expect an Anſwer by me, I am aſſur'd that 
we have Witneſſes ; but if I cannot bring thoſe People againſt themſelves 
if I cannot bring Nichola againſt Nichola, I deſpair of doing =_ good, if I 
bring a thouſand other Witneſſes againſt him: And therefore 1 pray this 
Favour of you, That ſince *tis your Pleaſure that this Evidence be not 
allow'd, you will not make a bad Conſtruction of it, that I do not pro- 
ceed to make a Defence to this Bill ; for I cannot truly do it, unleſs I had 
ſome other Inſtructions from my Client, but ſhall defeat her Expectation 
to proceed upon the other Part of the Caſe, ſince what we built upon 
with good Authority, as we thought, is not thought fit to be admitted. 

Sir Rowland Gwynne. Sir, you are at liberty to go on, if you have any 
thing more to ſay, than that you cannot proceed without further Direc= 
tions from your Client, 

A Member. Whether they have any thing to offer in the Defence of the 
Dutcheſs, upon the Crime ſhe is charg'd with; for, I believe, 'tis a new 
Thing for the Counſel, when their Client is charg'd with a Crime, to 
ſay, They cannot defend her unleſs they go and aſk, whether they ſhall 
defend her, or no? If they have any thing to ſay in her Defence, we ſhall 
be ready to hear it. 

8 x Rowland Gwynne. Sir Thomas Powys, have you any thing more to 
ſa 

Sir Tho. Powys. I cannot but repeat what I have already ſaid, That I 
would be glad to make the beſt Defence this Caſe may bear; and I may 
ſay, I have defended it twice with very good Succeſs, and this is a third 
Time; and I would make the beſt Defence this Caſe would bear now. 
And I muſt own to you, that the Courſe of our Evidence, we did propoſe 
to ourſelves, is ſo far broke, by the firſt Determination you were pleaſed to 
make, that I cannot venture upon the reſt of the Defence, if ſo be your 
Pleaſure be not to admit of this Matter, 

Sir Rewland Gwynne. You may by any Sollicitors or Agents, that 
were preſent when theſe Witneſſes were examin'd in the Houle of Lords, 
prove what they ſwore there, 

Mr. Dodd. We apprehend you have already determin'd the Matter, and 
we cannot now meddle with it; but if I apprehend it aright from the 
Chair, *tis your Opinion, that we may produce the Sollicitors and Agents, 
to give an Account of what was ſworn in the Houſe of Lords, Now we 
are under this Diſability by your Determination, That we, relying upon 
what you have determined againſt us, are not prepar'd with our Sollte 
tors, or others, to give Evidence of that Matter, but in a little Time 
they will be able to give an Account of what was then ſworn. 

r. Atwood. It ſeems they want to be taught their Leſſon. 


And then the Counſel withdrew, and the Committee proceeded upon 
the Bill, Clauſe by Clauſe, and went thro' it, and ordered the ſame to 
be reported; which was done accordingly; upon which the Bill paſs'd. 
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CLXIX. The Trial of Captain WII LIAN Kmp, at the Old- Bailey, for Murder and Piracy upon 
ames Howe, Robert Lamley, William Jenkins, 


the High- Seas; and of Nicholas Churchill, 
Hugh Parrot, Richard Barlicorn, Abel Owens, and Darby Mullins, for Piracy, 


Gabriel Loft, 
May 8th and gth, 1701, 13 Will. III. 


7 I HE King's Commiſſion for holding the Court being finſt read, they pre- 
ceeded S call the __ ſummoned upon the Ss ury, and the 
Perſons ſworn were the Seventeen following, viz. 


William Broughion, Stephen Thompſon, 

Themas Hanwell, Thomas Cooper, 

Daniel Borwell, Robert Gower, 

Humphry Bellamy, Robert Clement, 

Nath. Rol/ton, Sen. Thomas Seſſon, 

Joſpua Bolton, William Goodwin, 
7 Robert Callotu, 


enjamin Pike, 
2 ph Marlow, Thomas Haws: 


n 
FG e 
enjamin Travis, 


Ct. of Arr. Gentlemen of the Grand-Jury, ſtand together, and hear 
the Charge. 


The King's Mie commands all Juſtices of the High Court of Admiralty, that 
have any Authority to take any Inquiſitions, Recognizances, Examinations, 
or Informations of Offences committed within the Juriſdiction of the Admi- 
ralty of England, to deliver the Records of the ſame into this Court, &c. 
And all others are commanded to keep Silence, upon Pain of Impriſonment, 


Then Dr. Oxenden gave the Charge to the Grand- Jury, explaining the Na- 
ture of the Commiſſion, and the Crimes enguirable by Virtue of it by the 
Grand- Fury, 


Then the Grand-Tury withdrew, and after ſome Time returned into Court, 
and found the Bill of Indiftment againſt Captain Kidd for Murder, and 
another againſt him and Nicholas Churchill, James Howe, Robert 

Lamley, William Jenkins, Gabriel Loff, Hugh Parrot, Richard 

Barlicorn, Abel Owens, and Darby Mullins, oor Piracy. Then Pro- 
clamation (as uſual) being made, the aforeſaid Priſoners were brought to 
the Bar, and Arraigned. 


Cl. of Arr. William Kidd, hold up thy Hand. 

Kidd. May it pleaſe your Lordſhips, I defire you to permit me to have 
Counſel. 

Mr. * Recorder. What would you have Counſel for? 

Kidd. My Lord, I have ſome Matter of Law relating to the Indict- 
ment, and l defire I may have Counſel to ſpeak to it. 

Dr. Oxenden. What Matter of Law can you have? 
Cl. of Arr. How does he know what it is he is charged with? I have 
not told him. 

Mr. Recorder. You muſt let the Court know what thoſe Matters of 
Law are, before you can have Counſel aſſigned you. 

Kidd. They be Matters of Law, my Lord. 

Mr. Recorder. Mr. Kidd, do you know what you mean 

Kidd. I know what 1 mean ; I deſire to put off my 
can, till I can get my Evidence read 

Mr. Recorder. Mr. Kidd, you had 
would inſiſt on. 

Dr. Oxenden, It cannot be Matter of Law, to put off your Trial, but 
Matter of Fact. 

Kidd. I deſire your Lordſhip's Favour ; I deſire Dr. Oldiſb and Mr. 
Lemmon may be heard as to my Caſe. 

Cl. of Arr. What can he have Counſel for, before he has pleaded ? 

Mr. Recorder. Mr. Kidd, the Court tells you, you ſhall be heard what 
you have to ſay when you have pleaded to your Indictment. If you plead 
toit, if you will, you may aſſign Matter of Law, if you have any; but 
then you mult let the Court know what you would infiſt on. 

Kidd. I beg your Lordſhip's Patience till I can procure my Papers. I 
had a Couple of French Paſſes, which I muſt make uſe of in order to my 
Juſtification. 

Mr. Recorder. That is not Matter of Law. You have had long No- 
tice of your Prial, and might have prepared for it. How long have you 
had Notice of your Trial ? 

idd. A Matter of a Fortnight. 

Dr. Oxenden. Can you tell the Names of any Perſons that you would 
make uſe of in your Defence: 

Kidd. I ſent for them, but I could not have them. 

Dr. Oxenden. Where were they then? 

Kidd. 1 brought them to my Lond Bellamont in New- England. 

Mr. Recorder. What were their Names? You cannot tell without 
Book. Mr. Kidd, the Court ſee no Reaſon to put off your Trial, there- 
fore you mult plead. 

Cl. of Arr. IV. Kidd, hold up thy Hand. 

Kidd. I beg your Lordſhips I may have Counſel admitted, and that my 
Trial may be put off; 1 am not really prepared for it. 
Mr. Recorder. Nor never will, if you can help it. 

Yr. Oxenden. Mr. Kidd, you have had reaſonable Notice, and you 
knew you mult be tried, and therefore you cannot plead you are not ready. 


7 Matters of Law ? 


"rial as long as I 


beſt mention the Matter of Law you 


4 


Kidd. I cannot plead till I have thoſe Papers that I inſiſted upon. 

Mr. Lemmon. He ought to have his Papers delivered to him, becauſe 

they are very material for his Defence. He has endeavoured to have them 

dr not get them. . | : 
r. Coniers. You are not to appear for any one till he pleads 

the Court affigns you for his Counſel. 4 nn 

Mr. Recorder. They would only put off the Trial. 

Mr. Coniers. He muſt plead to the Indictment. 

Cl. of Arr. Make Silence. 

Kidd. My Papers were all ſeized, and I cannot make my Defence with. 
out them. I deſire my Trial may be put off till I can have them. 

Mr. Recorder. The Court is of Opinion, they ought not to ſtay for all 
your Evidence; it may be they will never come. You muſt plead, and 
then if you can ſatisfy the Court, that there is a Reaſon to put off your 
Trial, you may. 


c . 


— 


Cauſe to put off the Trial, 
and I be forced to plead. 


dication 


Kidd. If your Lordthips permit thoſe Papers to be read, they will jul- 
tify me. | ecfire my Counſel may be heard. 
Mr. Coniers. We admit of no Counſel tor him. 
Jr. Recorder, There is no Tue joined; and therefore there can be no 
Counſel amgned. Air, Aida, you mult plead, 


| 


V 


Kidd. My Lord, I have Buſineſs in Law, and I deſire Counſel. 
Mr. Recorder. Mr. Kidd, the Courſe of Courts is, when you have 
pleaded, the Matter of Trial is next: If you can then ſhew there is 
_ may; but now the Matter is to plead, 
Kidd. It is a hard Caſe when all theſe Things ſhall be kept from me, 


Mr. Recorder. If he will not plead, there muſt be Judgment. 
Kidd. =y —_— would you have me plead, and not to have my Vin- 
me 

Cl. of ir; Will you plead to the Indiftment ? 

Kidd. I would beg that I may have my Papers for my Vindication, 

Cl. of Arr. Nicholas Churchill, hold up thy Hand. 

Churchill. My Lord, I deſire I may have the Benefit of the Proclama- 
tion; I came in upon the King's Proclamation. 

Mr. Recorder. It you do not plead, the Court muſt paſs Judgment upon 
ou. You, can have no Benefit in what you ſay, till you have pleaded, 

f you were indicted for Felony, and you will not plead, the Law takes 
it in Nature of a Confeſhon, and ſudgment muſt paſs, as if you were 
proved guilty. 

Cl. of Arr. Nicholas Churchill, hold up thy Hand. James Howe, hold 
up thy Hand. Robert Lamy, hold up thy Hand. (hich they did.) 

Mr. Recorder. IV. Kidd has not held up his Hand. 

Cl. of Arr. He does hold up his Hand. William Jenkins, hold up thy 
Hand. Gabriel Loff, hold up thy Hand. Hugh Parrot, hold up thy 
Hand. Richard Barlicorn, hold up thy Hand. Abel Owens, hold up thy 
Hand. 

Owens. I came in upon the King's Proclamation, and entered myſelf 
into the King's Service. 

Mr. Recorder. You muſt plead firſt, and then, if there be Occaſion, 
you will have the Benefit of it. (Then he held up his Hand.) 

Cl. of Arr. Darby Mullins, hold up thy Hand. 

Mullins. May it pleaſe your Lordſhips, I came in voluntarily on the 
King's Proclamation. 

Mr. Recorder. This is the ſame Caſe with Owens, you muſt ſpeak to 
that afterwards. 

Cl. of Arr. IM. Kidd, you ſtand indicted by the Name of William Kial, 
&c. Art thou guilty or not guilty ? 

Kidd. I cannot plead to this Indictment, till my French Paſſes are de- 
liver'd to me. 

Cl. of Arr. Are you guilty or not guilty ? 

Kidd. My Lord, I inſiſt upon my French Papers; pray let me have them. 

Mr. Recorder. That muſt not be now, till you have put yourſelf upon 
your Trial. 

Kidd. That muſt juſtify me. 

Mr. Recorder. Y ou may plead it then, if the Court ſee Cauſe, 

Kidd. My Juſtification depends on them. 

Mr. Recorder. Mr. Kidd, I muſt tell you, if you will not plead, yo 
muſt have Judgment againſt you, as ſtanding mute. 

Kidd. I cannot plead till I have theſe Papers; and I have not ny 
Witneſles here. 

Mr. Recorder. You do not know your own Intereſt ; if you will na 
plead, you muſt have Judgment againſt you, 

Kidd, If I plead, I ſhall be acceſſary to my own Death, till I har! 
Perſons to plead for me. 

Mr. Recorder. You are acceſſary to your own Death, if you do nd 
plead. We cannot enter into the Evidence, unleſs you plead. 

Cl. of Arr. Are you guilty or not guilty ? 

Mr. Recorder. He does not underſtand the Law; you muſt read tit 
Statute to him, 

Cl. of Arr. Mr. Kidd, are you guilty of this Piracy, or not guilty ? 

Kidd. If you will give me a little I ime to find my Papers, I will plead. 

Cl. of Arr. There is no Reaſon to give you Time; will you plead or not 

Mr. Coniers. Be pleaſed to acquaint him with the Danger he ſtands i 
by not pleading. Whatever he ſays, nothing can avui! him till he pleads 

Mr. Recorder. He has been told fo, but does not believe us. 


Mr. Coniers. If there be any Reaſon to put off his Trial, it muſt k es we 
made appear after Iſſue is joined. r. Cx 

Mr. Recorder. If you ſay guilty, there is an end of it; but if you i Dr. 01, 
not guilty, the Court can examine into the Fact. Cauſe 

Oficer. He ſays he will plead, 1dd, 


Cl. of Arr. IV. Kidd, art thou guilty, or not guilty ? Clear 
Kidd. Not guilty, | 


* Sir Salat hie. L oTel!, 


Cl. of i 


Cl. of Arr: How * ow be tried ? 
and my Country. 8 2 | 
_ 42. God rad thee a wood Deliverance. (And /o of all the reft.) 
Kid My Lord, I beg I may have my Trial put off for three or four 
ti t my Papers. 
vey — he 2 de here by and bye, and you may move 
h Court then; we are only to prepare for your Trial: We do not deny 
: — Motion; but when the Court is full, chey will conſider of the Rea- 
to offer. 
oy Wee William Kidd was tried upon the Inditment fo Aturder.] 
Cl. of Arr. V. Kidd, Hold up thy Hand: Thou ſtandeſt indicted by 
he Name of Villium Kidd, late of London, Mariner, &c. 
_ The firſt Indictment for MURDER. 
0 HE Jurors for our Sovereign Lord the King do, upon their 
6 g i Oath, preſent, That ///illiam Kidd, late of London, Mariner, not 
having the Fear of Gop before his Eyes, but being moved and ſeduced 
b the Inſtigation of the Devil, the Thirtieth * of October, in the 
0 Jinth Year of the Reign of our Sovereign Lord, Miiliam the Third, by 
« the Grace of GoD, of England, Scotland, France, and Ireland, King, 
« Defender of the Faith, &c. by Force and Arms, Sc; upon the ap 
« Sea, nezr the Coaſt of Malabar, in the Eaft-Indies, and within the 
c furiſdiction of the Admiralty of England, in a certain Ship, called The 
« Adventure-Galley (whereof the ſaid //i/liam Kidd then was Commander), 
« then and there being, feloniouſly, voluntarily, and of his Malice afore- 
« thought, then and there did make an Afault in and upon one William 
« Moore, in the Peace of God and of our ſaid Sovereign Lord the King, 
to wit, then and there being, and to the Ship aforeſaid, call'd The Ad- 
« venture-Galley, then and there belonging; and that the aforeſaid Milliam 
« £44, with a certain Wooden Bucket, bound with Iron Hoops, of the 
« V alue of Eight-pence, which he the ſaid //7/liam Kidd then and there had 
and held in his right Hand, did violently, feloniouſly, voluntarily, and 
« of his Malice afore-thought, beat and ſtrike the aforeſaid /Pilltam Moore 
ein and upon the right Part of the Head of him the ſaid Vi liam Moore, 
« a little above the rig at Ear of the ſaid Villiam Moore, then and there 
| © upon the High-Sea, in the Ship aforeſaid, and within th: Juriſdiction 
« of the Admiralty of Zngl:nd aforeſaid, giving the ſaid //illiam Moore, 
iN then and there with the Bucket aforeſaid, in and upon the aforeſaid right 
part of the Head of him the ſaid Milliam Moore, a little above the right 
« Far of the ſaid illiam Moore, one mortal Bruiſe; of which mortal 
« Bruiſe the aforeſaid J/il/iam Moore, from the ſaid Thirtieth Day of 
« O2ber, in the Ninth Year aforeſaid, until the One- and-Thirtieth Day 


ma- « of the ſaid Month of October, in the Year aforeſaid, upon the High-Sca 

« aforeſaid, in the Ship aforeſaid, and within the Juriſdiction of the Ad- 
pon « miralty of England aforeſaid, did languiſh, and languiſhing did live; 
ded, © upon which One- and-Thirtieth Day of October, in the Ninth Year afore- 
akes « ſaid, the aforeſaid J/illiam Moore upon the High Sea aforeſaid, near the 
were Wl « aforeſaid Coaſt of Malabar, in the Eaft- Indies aforeſaid, in the Ship afore- 


© {aid, called The Adventure-Galley, and within the Juriſdiction of the Ad- 
hold © miralty of England aforeſaid, did die; and fo the Jurors aforeſaid, upon 
« their Oath aforeſaid, do ſay, That the aforeſaid Villlam Kidd fe- 
© Joniouſly, voluntarily, and of his Malice afore-thought did kill and mur- 
thy © ther the aforeſaid William Mozre upon the High Sea aforeſaid, and 
» thy © within the Juriſdiction of the Admiralty of England aforeſaid, in man- 
p thy © ner and form aforeſaid, againſt the Peace of our ſaid Sovereign Lord the 
King, his Crown and Dignity, Sc.“ 

nyſchf How ſay'ſt thou, William Kidd, art thou guilty of this Murder whereof 
thou ſtandeſt indicted, or not guilty ? Add. Not guilty. 

Cl. of Arr. How wilt thou be tried ? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. Nicholas Churchill, 
on the Tames Howe, Robert Lamley, William TFenkins, Gabriel Loff, Hugh Par- 
rot, Richard Barlicorn, Abel Owens, Darb; HAullins, hold up your Hands, 
eak to You the Priſoners at the Bar, thoſe Men that you ſhall hear called, and 
perſonally appear, are to paſs between our Sovereign Lord the Ring and 


aſton, 


: Kidd, you, upon Trial of your ſeveral Lives and Deaths. If therefore you, or 
any of you, will challenge them, or any of them, your Time is to ſpeak 
are de · ¶ ¶ io them as they come to the Book to be ſworn, and before they be ſworn. 


Kidd. My Lord, I defire Counſel may be aſſigned me. 
Mr. Recorder. Capt. Kidd, I told you it would be your Time, when 
he Jury was called, to offer what you had to offer; therefore, if you have 
ny I hing now to ſay to the Court, you had beſt ſay it. 

Kidd. | beg I may have Counſel, Dr. Cldiſb, and Mr. Lemmon, that 
hey may be heard on my bchalt. 

Mr. Juſt. Powe!. If he defires it, you may be Counſel for him, pro- 
iced there be any Matter of Law that he has to plead ; otherwiſe he muſt 
de tried, 

Dr. Oldiſh. My Lord, he moves that his Trial for Piracy may be put 

7 tor ſeveral Reaſons ; one is, there is one Davis, that is a neceſſary Wit- 

es for him; he was taken a Paſſenger into the Ship, and therefore 

ould not be concerned in any Piracy: Now this Davis ſtands indicted, 
that 2 is deprived of this Perſon, who is a neceſſary Witneſs for him 

1 this Caſe. 

Mr. Coniers. He is not indicted yet; he may call him if he thinks fit. 

Mr. Juſt. Powel. If he be indicted, yet he may be a Witneſs, 

Dr. C1difh, My Lord, we deſire he may be here. 

Mr. Juſt, Pawel, Where is he? Cl. of Arr. He is in Newgate. 

Mr. Juſt. Pawel. Let him be ſent for. 

ir. Oidiſh. My Lord, it is very fit his Trial ſhould be delay'd for 


e them. 


If upon 


ad, you 
not m7 
will nat 
T hav 


do na 


read tb 


ty! de time, becauſe he wants ſome Papers very neceſſary for his Defence. 
I plea > very true, he is charged with Piracies in ſeveral Ships; but they had 
d or not Paſſes when the Seizure was made. Now if there were French 
tands us, it was a lawful Scizure. 
e pleads vr. Juſt. Powel. Have you thoſe Paſles ? 

Kidd. They were taken ſrom me by my Lord Bellamnt ; and theſe 
muſt e would be my Defence. 

Dr. Cxenden, Had you any other Paſſes when you took the Armenian Shi p! 

you ii Dr. Oldiſh. If thoſe Ships that he took had French Paſſes, there was 


Cauſe of Seizure; and it will excuſe him from Piracy. 
Add, Ine Paſſes were ſeized by my Lord Bellamant, that we will prove 
Car as the Day. 


VOI. * 2 


Vor Murder and Piracy. 


Mr. Lemmon. My Lord, I defire ene Word as to this Circumſtance; 
he was doing his King and Ny Service, inſtead of being a Pirate: 


(290) 


For in this very Ship there was a French Pals, and it was ſhewn to Mr. 
Davis, and carried to my Lord Belumant, and he made a Seizure of it. 
And there was a Letter writ to teſtify it, which was produced before the 
Parliament; and that Letter has been tranſmitted from Hand to Hand, ſo 
that we cannot at preſent come by it. There are ſeveral other Papers and 


Letters that we cannot get; and thetefore we deſire the Trial may be put 
off till we can procure them, 

L. C. B. ard. Where are they? 

Mr. Lemmon. We cannot yet ell whether they are in the Admiralty- 
Office, or whether Mr. Jodrell hath them. 

Mr. J. Pozwel. Let us fee on what you go. You talk of French Paſſes ; 
you ſhould have been prepared to make Affidavit of it. What Ship was 
that which had the French Paſles ? 

Mr. Lemmon. The ſame we were in, the ſame he is indicted for. 

Mr. J. Powel. Make out this, Mr. Lemmon. 

Mr. Lemmon. My Lord, we detire Mr. Davis may be ſent for; he will 
prove it. 

L. C. B. Ward. Send for Edward Davis. 

Mr. Fell. My Lord, will you have him brought into Court ? 

L. C. B. Ward. Yes. | 
14 Sel. Gen. They have had a Fortnight's Notice to prepare for the 

rial. 

Dr. Oldih, We petitioned for Money, and the Court ordered fifty 
Pounds; but the Perſon that received it went away, and we had none till 
laſt Night. 

Dr, B I ordered that the Money might be paid into his own 
Hands, that he might be ſure to have it. 

Mr. Crawley, Regiſter, declar'd, that he paid the Fifty Pounds into 
his own Hands on TY Morning. 

L. C. B. ard. You ought to make it out, that there is a reaſonable 
Cauſe to put off the Trial, or elſe it cannot be allowed. 

Mr. Lemmon. My Lord, we will be ready To-morrow Morning. 

L: C. B. Ward. They ought to have had due Notice ; what Notice 
have they had ? | 

Mr. Sol. Gen. A Fortnight's Notice, this Day Fortnight. 

Dr. Oidiſb. My Lord, he thould have had his Money delivered to him. 

Kidd. I had no Money nor Friends to prepare for my Trial till laſt Night. 

L. C. B. ard. Why did you not fipnify ſo much tothe King's Officers? 

Mr. Sol. Gen. My Lord, this we will do; Let Davis be brought into 
Court ; and if that be a juſt Excuſe, we are contented. In the mean time, 
let him be tried for the Murder, wherein there is no Pretence of want of 
Witneſſes or Papers. Officer. Davis is here, my Lord. 

Cl. of Arr. Set all aſide but Capt Kidd. William Kidd, You are now to 
be tried on the Bill of Murder ; the Jury is going to be ſworn; if you have 
any Cauſe of Exception, you may ſpeak to them as they come to the Book. 

Hill. Kidd. I ſhall challenge none; I know nothing to the contrary 
but they are honeſt Men. 

The Jury ſworn were, 
Nathanicl Long, Henry Sher root, 
Jo. Ewers, Henry Dry, 
* Fo. Child, Richard Greenaway, 
Ed. Reeves, To. Sherbrooſ, 
| Tho. Clark, Tho. Emm, 
Nath. Green, Rog. Mott. 

[ After Proclamation made (as hf the Court proceeded tu the Trial 

as follows : ] 

Cl. of Arr. WW. Kidd, hold up thy land. (Mich he did.) You Gen- 
tlemen of the Jury, look upon the Priſoner, and hearken to his Cauſe. 
He ſtands indicted by the Name of William Kidd, Cc. as before in the 
Indictment. Upon this Indictment he has been arraigned, and thereunto 
has pleaded Net Guilty, and for his Trial has put himſelf on God and his 
Country, which Country you are. Your Charge is to enquire, Whether 
he be guilty of the Murder whercof he ftands indicted, in Manner and 
Form as he ſtands indicicd, or Not Guilty, Ce. 

Mr. Knap. My Lord, and you Gentlemen of the Jury, 

This is an Indictment of Murder. The Indictment ſets forth, That 
William Kidd, on the 30th cf October, on the High Sea, on the Coaſt of Ma- 
labar, did affarlt one W 11)1ain Moore, en board a Ship called The Adventure, 
—_— William Kidd was Captain, flruck him with a tw, Bucket, hooped 
with Iron, on the Side of the Head near the right Kar, and that of this Bruiſe 
he died the next Day, and ſo that he has murdered the ſame Perſon. To this 
Indictment he pleaded Not Guilty: If we prove him Guilty, you muſt 
find him fo. | 

Mr. Sol. Gen. My Lord, and Qentlemen of the Jury, we will prove 
this as particularly as can be, that //lam Kidd was Captain of the Ship, 
and that William More was under him in the Ship, and that without any 
Provocation he gave him this Blow whereof he died. 

Mr. Conicrs. My Lord, it wilt appear to be a moſt barbarous Fact, to 
murder a Man in this manner ; for the Man gave him no Manner of Pro- 
vocation. This //illiam Mere was a Crunner in the Ship, and this William 
Kidd abuſes him, and calls him L:vſy Deg; and, upon a civil Anſwer, he 
takes this Bucket and knocks him on the Head, wherect he died the next 
Day. Call Joſeph Palmer, and R:bert Bradinham. (Who appear'd, and 
were ſworn.) F;feph Palmer, give my Lord and the Jury an Account of 
what you ſaw done by William Kidd, on the Coaſt of Malabar, as to 
William Moore his Gunner. 

Joſeph Palmer. About a Fortnight before this Accident fell out, Capt. 
Kidd met with a Ship on that Coaſt, that was called The Loyal Captain, 
And about a Fortnight after this, the Gunner was grinding a Chiflet 
aboard the Adventure, on the High Sca near the Coalt ot Malalar, in the 
| Enft-Indes. 

Mr. Coniers, What was the Gunner's Name? 

Joſepb Palmer. William Moore: And Capt. Kidd came and walked on the 
| Deck, and walks by this Moore; and when he came to him, ſays, I/hich way 
| could you have put me in a IVay to take this Ship, and been clear? Sir, ſays Ii. 


liam Moore, I never ſpoke ſuch a Word, ner cer thiught ſuch a Thing, Upon 
which Capt. Kidd called him a Louſy Dor. And lays Milliam More, If I 
am a Linſy Dog, gau have made me ſo; you hav. brought me to Ruin, and many 
p mire. 
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more. Upon his ſaying this, ſays Captain Kidd, Have I ruin d pan, ye 
Dog? and took a Bucket bound with Iron Hoops, and {truck him on the 
right Side of the Head, of which he died the next Day. I. 

Mr. Cowper. What was the Gunner doing at that Time that he gave 
him the Blow ? ; 

Jiſepb Paimcr. He was grinding a Chiſſel at the Time that he 
{truck him. N 

Mr. Cowper. Did he 
him that Anſwer ? | r 

Foſeph Palmer. He walk'd two or three times backward and forward 
upon the Deck before he ſtruck the Blow. 

Mr. J. Turton. What did Captain Kidd fay firſt ? ae” 

Palmer. Which way could you have put me in a Way of taking this Ship, 
and been clear? Says the Gunner, I never ſaid /*, nor thought any ſuch Thing. 

Mr. Cowper. Hark you, Friend, explain that Matter. | 

Mr. Bar. Hatſell. What was the Occaſion of thoſe Words? | 

Palmer. It was concerning this Ship. | 

L. C. B. Vurd. What Ship was it? Name the Ship. 

Palmer, It was the Loyal Captain. Captain Kidd ſaid to Milliam Moore, 
Which way could yeu have put me in the Way to have taken this Ship, and been 
clear? Says William Moore, I never ſaid ſuch a Thing, nor thought it. Upon 
that he call'd him Leu Deg. 

L. C. B. //urd. Was that Ship taken ?—Palner. No, ſhe was gone. 

Mr. C:::iers, You fay he call'd him Louſy Dog * Palmer. Yes. 

Mr. Coniers. What did William Moore ſay to him then? 

Palmer. He ſaid, If I am a Louſy Dog, you have brought me to it; you 
have ruin'd me and many more. Upon this, ſays Captain Kidd, Huve I brought 
you to Ruin, you Dog ? Repeating it two or three times over, and took a 
turn or two upon the Deck, and then takes up the Bucket, and ſtrikes 
him on the Head. 

Mr. Cooper. You ſay he made a turn or two on the Deck, and then 
ſtruck him. Palmer. Yes. | | 

Mr. Coniers. Tell my Lord what paſs'd next after the Blow. 

Palmer. He was let down the Gun-room ; and the Gunner ſaid, Fare- | 
wel, farewel, Captain Kidd has given me my li. And Captain Kidd ſtood 
on the Deck, and ſaid, You're @ Villain. 

Mr. Cruper. How near was Captain Kidd to him when he ſaid he 
had given him his laſt Palmer. He was near him. 

Mr. Cowper. Was he within hearing of what Moore ſaid ? 

Palmer. Ves; he was within ſeven or eight Foot. 

Mr. Sol. Gen. Did you apprehend that he died of that Blow? 

Palmer. He was in perfect Health before that. | 

Mr. Sol. Gen. What did the Surgeon think of it? 

Palmer. The Surgeon is here. 

Mr. Sol. Gen. Did you ſee him afterwards? 

Palmer. No, I did not ſee him after, till he was dead. 

Mr. Cnuper. How did the Wound appear when you ſaw him? 

Palmer. After he was dead, the Surgeon was call'd to open his Head ; 
and Captain Kid ſaid, You are danin'd buſy without Orders. 

Mr. Cowper. Tho' we aſk you To ions, you muſt turn your Face 


give him the Blow immediately after he gave 


þ 


| 


there, towards the Jury. Give the Jury an Account of what you ſaw. 

Palmer. I felt on his Head, and I felt ſomething give way, and about 
the Wound there was a Bruiſe. : 

Mr. Cooper. You ſay you ſaw him when he was carried off, after the 
Blow ; How did his Head appear then ? Was he bloody ? 

Palmer. There was not much Blood came from him. 

L. C. B. Ward. Was you by when theſe Words were ſpoken ? 

Palmer. Yes, m CEE 

L. C. B Ward. Did you ſee the Priſoner give the Blow with the Buck- 
et upon thoſe Words: Palmer. Yes, my Lord. 

L. C. B. Ward. How long was it before he went down the Deck? 

Palmer. Preſently. 

L. C. B. Ward. Did he complain of the Wound? 

Palmer. He ſaid, Farewel, farewel, Captain Kidd has given me my laſt. 

L. C. B. I/ard. Was this Acre in a good Condition of Health before 
this Blow was given him Palmer. Yes, my Lord. 

L. C. B. //urd. And afterwards he complain'd ?—Palner. Yes, my Lord. 

L. C. B. // ard. When he was dead, what Marks were on his Head? 

Palmer. On the right Side of his Head, on this Place I. to has 
own Head) it was bruis'd a conſiderable Breadth ; and in one Place I could 
feel the Skull give way. 

Mr. Cawper. How long aſter the Blow did he die? 

Pu mer. I he next Day following. 

Mr. Cowper. And you ſay you ſaw him dead then? Palmer. Ves, Sir. 

L. C. B. Hard. Captain X. 4, if you will aſk him any Queſtions, you may. 

Kidd. My Lord, 1 would aſk this Man, what this Moore was doing 
when this thing happen'd ? 

L. C. B. d. Mr. Palmer, you hear what he ſays; What was Micre 
doing ?——Palrer, He was grinding a Chiſlel. 


Kiid What was the Occaſion that I ſtruck him? 
Hamer. The Words that I told you before. 

Kidd. Mis there no other Ship ?——Palrnr. Yes. 
Rd. VChat was that Ship? - Palmir. A Dutch Ship. 


Mid. What were you doing with the Ship ?--- Palmer. She was becalm'd. 

Kidd. "This Ship was a League from us, and ſome of the Men would 
have taken her, and I would not conſent to it; and this More ſaid, I al- 
wavs binder'd them making their Fortunes: Was not that the Reaſon 1 
ſtruck him? Was there a Mutiny on board? 

Palmer. No; you chaced this Dutchman, and in the way took a Ha- 
Jar Boat, and chaced this Ship all the whole Night; and they thew'd 
their Colours, and vou put up your Colours. 

XA. This is nothing io tne Point: Was there no Mutiny aboard ? 

Paliuer. There was no Alutiny, all was quiet. 

Kidd. Was there noc a Mutiny, becauſe they would go and take that 
Dutel man! 

Py.mer. No, none at all. 


— 
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"wy. What was the Cauſe that he itruck him? 


CO UTE . Me TIE 
* — 4 . 9 0 * 2 2 F PEE 
1 7 | we. be + Pi „ . * 


13 W. III. ( 292 
A Fo 


Palmer. ortnight before ' this was done, we met with th; 
Captain, of which Capt. Hor was Commander, and he came bt 
Captain Kidd's Ship, and Captain Nidd went on board his, and then I 
tain Add let this Ship go. About a Fortnight after this, the Gunner . 
grinding his Chiſſel on the Deck, and Captain Kidd ſaid to him, N kich a 
could you have put me in a Way to take this Ship, and been clear? To wh, 


d, I never ſai | hi 
he reply'd, J ſaid ſuch a Thing, nor thought of fuch a Thing. Wy... 
upon . Kidd call'd the Gunner Loufy B nd, ſays 15 here. 


Ir 
am a Louſy Dog, you have mad: me ſo; you have brought me to Rake, ae 


great many more. And ſays Captain Kidd, Have I broght you to Ry, 
v Deg? and after ſtruck him with the Bucket, Theſe were all the 
Words that paſs'd. ; 

Mr. J. Powel. Was Captain Kidd aboard that Ship? 

Palmer. Yes; and Captain Hear was aboard him. 

Mr. J. Powel. Was there any body nigh at that Time ? 

Palmer. Yes; thire were eight or nine Men, that had Muſquets an] 
other Arms, and they were for taking the Ship, and Captain Kidd u 
againſt it, and ſo it was not done. 7 

Xidd. My Lord, I was in the Cabin, and heard a Noiſe, 
and H7illiam Moore ſaid, You ruin us, becawſe you will not conſent 
Hoar's Ship. Says a Dutchman, 
this Ship, and come off . 

L. C. B. Ward. ou may aſk him any Queſtions you have a mind t 
but you muſt reſerve what you have to ſay for yourſelf till you come 1, 
make your Defence. 

Mr. Sol. Gen. Mr. Palmer, do 
ſtrike him beſides thoſe Words ? 

3 I _ of no other Provocation. 

r. Conters. Set up Robert Bradinbam. (Ii ho appeared.) Mr. Brag... 
ham, in what Office was you in the Ship? one * 

Bradinham. I was Surgeon of the Ship. 

Mr. Coniers, Of what Ship? 

Brad. The Adventure-Gallty, whereof Captain Kidd was Maſter, 

Mr. Ciniers. Was you there when the Blow was given? Brad. No. 

Mr. Coniers. Was you ſent for when Captain Kiad had given the Guy. 
ner the Wound upon the Head ? | E 

Brad. ] was ſent for to his Aſſiſtance after he was wounded, and! car 
to him, and aſk'd him how he did? He faid, He was dead Man; Cptain 
Kidd had given him his laſt Blow. And I was by the Gun-room, and Cab 
tain Aidd4 was walking there, and I heard More ſay, Farewel, fareu| 
Captain Kidd has given me my loft Blow ; and Captain Kidd, when he hea 
it, ſaid, Damn him, he 1s a Villain. 

Mr. Coniers. Did you hear him ſay ſo ?------ Brad. I did hear it. 

Mr. Cowper. Was it in a way of Anſwer to what he ſaid ? 

Brad. Yes. 

Mr. Cowper. How long did he live after the Blow ? 

Brad. He died the next Day. The Wound was but ſmall, the Sku! 
was fractur'd. 

Mr. Cowper. Do you believe he died of the Wound? Brad. Ye. 


and came oy. 
to take Canis 


I will put Captain Kidd in a Way t (uy, 


you know of any other Provocation t, 


Brad. Some Time after this about two Months, by the Coaſt of II 


by 

eath of my Gunn, 
as for other Paſſages of my Voyage ; for I have good Friends in England th. 
will bring me off for that. 

L. C. B. Ward. Mr. Kidd, will you aſk him any Queſtions ? 

Kidd. 1 aſk him, Whether he knew of any Difference between thi; 
Gunner and me before this happen'd ? 

Brad. I knew of no Difference between them at all. 

Mr. Sol. Gen. Mr. Kidd, have you any Thing more to aſk him ?--- Kigg. No 

Mr. C:niers. Then we have done for the King. 

L. C. B. Hard. Then you may make your Defence. You are char? 
with Murder, and you have heard the Evidence that has been given, 
What have you to ſay for yourſelf ? 

Kidd. I have Evidence to prove it is no ſuch thing, if they may be 
admitted to come hither, My Lord, I will tell you what the Caſe was: 
I was coming up within a League of the Dutchman, and ſome of my Men 
were making a Mutiny about taking her, and my Gunner told the Peopic 
he could put the Captain in a Way to take the Ship, and be ſafe. Sar 
I, How will you do that? The Gunner anſwer'd, Me will get the Captan 
and Min aboard. And what then? Ve will go aboard the Ship, and pluni” 
her, and We. ib have it under their Hands that we did nat tate her. Says I, 
Tris is Judas lite, I dare not do ſuch a Thing, Says he, Nie may ds it, we at 
Beggars already. Ih, ſays I, may we tate this Ship brcauſe we are Pow? 
Upon that a Mutiny aroſe : So | took up a Bucket, and juſt throw'd it at 
as I _ ſaid, You ure a Rogue to make ſuch a Motion, This I can prov: 
my Lord. 

\ C. B. /Yird. Call your Evidence. 

Mr. Cæuper. Mr. Palmer, was there any Mutiny in the Ship whe 
this Man was killed? — Palmer There was none. 

L. C. B. Ward. Captain XMidd, call what Evidence you will. 

Kidd. They are Prifoners ; I defire they may be call'd up. 

L. C. B. Hard. Whatever other Crimes they may be guilty of, the 
may be Witneſſes for him in this Caſe. 

Mr. Baron Hatſell, Mr. Palmer, did he throw the Bucket at him, 
ſtrike him with it? 

Palmer. He held it by the Strap in his Hand. 

Kidd. Call Alel Owens. (Il bo appeard.) Can you tell which WII 
this Bucket was thrown ? 

Mr. J. Powel. What was the Provocation of throwing this Bucket! 

Owens. I was in the Cook-room, and hearing ſome Difference on tit 
Deck, I came out, and the Gunner was grinding a Chiflel on the Grin 
ſtone, and rhe Captain and he had ſome Words, and the Gunner ſaid to 
Captain, You have brought us ta Ruin, and we are Deſolate. And, ſays be, 
Haw: I brovght you ta Ruin? I have not brought y2u to Ruin, [ have nat dine ® 
ill Thing torunyou; you area fawcy Feilzw to give me theſe Mord. And thi 

he took up the Buck.t, and did give him the Blow. 
Rial. Was there not a Mutiny among the Men? 
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Yes, and the bigger Part was for taking the Ship; and the Cap- 
tain ſaid, You that will take the Dutch-man, you are the ftrongeft, you may do 
what you pleaſe ; if you will take her, yen may take her ; but if you go from 
aboard, you ſhall never come aboard again. 

L. CB. Ward. When was this Mutiny you ſpeak of? 

Abel Owens. When we were at Sea, 

L. C. B. Ward. How long was it before this Man's Death ? 

Owens. About a Month. ; 

Mr. J. Powel. At this Time when the Blow was given, did Moore the 
Gunner endeavour to make any Mutiny ?---Owens. No. 

Mr. J. Pawel. Was there any Mutiny then? ——Owens. None at all. 

Lidd. Did not he ſay, He could put me in a Way to take the Dutchman, 
2nd be clear ? : 

Owens. I know there were ſeveral of them would have done it, but you 
would not give Content to it. ; 

Kidd. No; but this was the Reaſon I threw the Bucket at bim. 

L. C. B. Hurd. Captain Xidd, he tells you this was a Month before 
vou ſtruck him. 

Fury. My Lord, we deſire he may be aſked, Whether he did throw the 
Bicket, or iirike him with it? 

L. C. B. [/ard. Anſwer the Jury to that Queſtion. 

Owens. He took it with the Strap, and ſtruck him with it. 

Kidd. Did not I throw it at him ? 

Cwens. No; | was near you when you did it. 

Mr. Cenirrs. Did you ſee the Stroke given? 

Gwcns. I did fee the Stroke given. 

L C. R. It ard. Captain Kidd, Will you call any more? 

K dd. Yes, my Lord. Call Richard Barlicorn. 

Mr. J. Patel. What Queſtions would you have him aſk'd ? 

d. R. Barlicorn, Wat was the Reaſon that Blow was given to the 

unner? 
3 Barlicorn. At firſt when you met with the Ship, there was a Mutiny, 
und Two or Three of the Dutchmen came aboard; and ſome ſaid, ſhe was 
a rich Veſiel, and they would take her: And the Captain ſaid, No, I will 
ret take her. Ani there was a Mutiny in the Ship, and the Men ſaid, if 
wn tt net, wwe wwill, And he ſaid, If you have @ mind, you may; but they 
"hat wwill net, come along with me. 

Kidd. Do you think /7l/iam Moore was one of thoſe that was for tak- 
ing her Baricorn. Yes. 

L. C. B. Hard. How long was that before AZcere died, do you know? 

Barlicern. No; 1 did not keep a Journal. 

L. C. B. It ard. Was it after Moore died? 

Barlic:rn. No, Sir, it was before Maore died. 

Mr. Coniers. How long before ? 

[arlicern. I believe it was about a Month or Three Weeks, I cannot 
tell which. 

I. C. B. ard. You ſay there was a Mutiny in the Ship, what was the 
Mutiny about ? Barlicorn. About taking the Ship. 

I. C. B. Hard. What was the Ship's Name ? 

Barlicorn. The Loyal Captain. And the Captain ſaid, If they take the 
Ship, they ſhould neu er come aboard again. 

L. C. B. V/ ard. Was you by when Moore received this Blow? 

Harlicern. No; I was not by then. 

Kidd, Did you know of any Quarrel between this Moore and I before 
that Accident ! Barlicorn. No, I did not. 

Mr. J. Powel. Was there any Mutiny in the Ship when this Moore 
died? — Harlicarn. They were talking of it. 

Kidd. Was there not a Dutchman cloſe by us, when this Blow was 
oiven ?--- Larlicorn. Ves, Sir. 

Kidd. He was going to make another Mutiny, and I prevented him. 

Mr. J. Pewzvel. Did Aore endeavour to make any Mutiny at that Time? 

Barlicorn. The Ship was gone at that Time. 

Mr. J. Pawel. How long had ſhe been gone ? 

barlicorn. About a Week. 

Nr. Bar. Ilaiſell. Was there any Mutiny about the Dutch Ship you ſaw ? 

Buriicyirn, ihe Dutch Ship? Not that 1 know of; but there was a 
Mutiny aboard the Loyal Captain. 

Kiid. Do you not know of another Mutiny ? 

N. Bar. Hatſell. Do you know ot any other Mutiny ? 

Hurlicarn. No. 

Ad, At that very Time they were going to make a Mutiny. 

. C. B I/erd. Will you atk him any more Queſtions ? 

Add. What Diſcourſe had I with Moore at that Time ? 

Harlibarn. I was aboard our Ship, but did not ſee the Blow given. 

h:dd. They were ſaying they would take her, and he ſaid he could put 
me in a Way to take her, without coming to any Harm. 

I. C. B. Jard. What occaſion could thoſe Words be of a Mutiny ? 

Barlicorn, There were many of the Men would have gone with Arms, 
and taken that Ship without the Captain's Conſent. 

I. C. B. J/ard. At that Time when this More was killed, was there 
any Mutiny ?--- Barlicern. No. 
os E: B. ard. When was it that ore ſaid, they might have taken 
inis Ip ! 

Harlicarn. At the ſame Time when the Ship was in Company with us. 

. C. B. IV ard. That was a Weck or a Fortnight before. 

Yerlicorn, No, Sir, the Loyal Captain was within Sight of us, 

vr. Bar. Hatſell. What, when Macre was killed? 

Earlicorn. No, not then. J/illtam Adesre lay ſick a great while before 
this Blow was given; and the Doctor ſaid, when he vitited him, This 
Elow was not the Cauſe of his Death. 

I. C. B Ward. Then they muſt be confronted. Do you hear, Pra- 
chem, what he ſays? He ſays you ſaid, Ihat Blow was not the Cauſe 
Ui his Death. Did you ever lay o? 

Bradinbam My Lord, I never ſaid fo. | 

I. C. B. V urd. Did you ſee that young Man there? 

Bradinham: Yes; he was aboard the Ship. 

L. C. E. Hard. Was Moore fick before that Blow? 

bradiniam. He was not ſick at all before. 
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Barlicorn, He was fick ſometime before, and this Blow did but juſt touch 
him; and the Doctor ſaid, he did not die on the occaſion of this Blow. 

Mr. J. Geld. Did you ever ſay fo, Mr. Bradinham ? 

Bradinham. No, my Lord. 

Mr. Sel. Gen. You fay he did but juſt touch him; Were you preſent 
when the Blow was given ? 

Barlicorn. No; but I ſaw him after he was dead, and I was by When 
the Doctor ſaid, he did not die of that Blow. 

Mr. Cowper. What did he die of? 

Barlicorn. I cannot tell, he had b.en ſick before; we had many fick Men 
aboard. 


M.. Sol. Gen. How long did he lie after this Blow before he died? 


Barlicorn. I cannot tell juſtly how long it was. 

L. C. B. Hard. How ling do you think ? 
Blow; How long did he live after that! 

Barlicorn. I believe about a Week. 

L. C. B. Tard. And the two Witneſſes ſwore he died the next Day. 

Parlicorn. I cannot tell juſtly how long he lived afterwards. 

ury. We defire to know whether he knew what was the Occaſion of 
this Blow ? 

Barlicorn. All the Reaſon I can give is, becauſe it was thought he was 
going to breed a Mutiny in the Veſli T. 

L. C. B. Vard. Did you hear of that by any body? 

Kidd. Was Bradinham in the Mutiny? Declare that. 

I. C. B. ard. Mr. Kidd, why do you aſk that Queſtion ? 

Kidd. I aſk him, whether Bradinham was not in any Mutiny in the Ship? 

L. C. B. Ward. Why do you aſk that ? 

Barlicorn. If any Thing was to be, he was as forward as any one. 

L. C. B. Ward. You ſay he was as forward as any; but it does not ap- 
pear any one made a Mutiny at this time. 

Barlicorn. I do not know, Sir. 

L. C. B. J/ard. Have you any more to call ? 

Kidd. My Lord, here is another Witneſs. 

L. C. B. Vard. What is your Name ? 

Hugh Parrot. Hun Parrot. 

L. C. B. Ward. Mr. Kidd, What do you aſk him ? 

Kidd. I aſk you whether Bradinham was in a Mutiny in my Ship? 

Hugh Parrot. I cannot ſay whether he was or no. 

L. C. B. Ward. Capt. Kidd, you are tried for the Death of this Moore; 
now why do you aſk this Queſtion ? What do you infer from hence ? 
You will not infer, that if he was a Mutineer, it was lawful for you to 
kill fore. 

Kidd. Do you know the Reaſon why I ſtruck Moore ? 

Hugh Parrot. Yes, becauſe you did not take the Loyal Captain, wheras 
of Captain Hear was Commander. 

L. C. B. Vard. Was that the Reaſon he ſtruck Moore, becauſe the 
Ship was not taken ? 

Hugh Parrot. 1 ſhall tell you how it happen'd, according to the beſt of 
7 Knowledge. My Commander fortuned to come up with this Captain 

oar's Ship, and ſome were for taking her, and ſome not; and afterwards 
there was a little ſort of Mutiny, and ſome roſe in Arms, the greateſt Part, 
and they ſaid they would take this Ship; and the Commander was not for 
it; and ſo they reſolved to go away in the Boat, and take her. Captain 
Kidd ſaid, If you deſert my Ship, you ſhall never come aboard again, and [ will 
force you into Bombay, and I will carry you before ſome F the Council there : 
Inſomuch as my Commander ſtilled them again, and they remained on 
Board. And about a Fortnight afterward there paſſed fome Words be- 
tween this William Moore and my Commander; and then ſays. he, Cap- 
tain, I could have put you in a Il ay to have taken this Ship, and been never the 
worſe for it. He ſays, Would you have me take this Ship? I cannot anſwer it, 
they are our Friends; and my Commander was in a Faſſion; and with that 
I went off the Deck, and 1 underſtood afterwards the Blow was given, 
but how I cannot tell. 

Mr. J. Powel. Capt. Kidd, have you any more to alk him; or have you 
any more Witneſſes to call! 

Kidd. I could call all of them to teſtify the ſame thing; but I will not 
trouble you to call any more. 

L. C. B. J/ard. Have you any more to ſay for yourſelf ? 

Kidd. J have no more to ſay, but I had all the Provocation in the World 
given me; I had no deſign to kill him, I had no Malice or Spleen againſt 
him. 

L. C. B. Lard. That muſt be Jeſt to the Jury to conſider the Evidence 
that has been given; you make out no ſuch matter. 

Jury-man. My Lord, I defire the Petitioner may give an Account, whe- 
ther he did do any Thing in order to his Cure. 

L. C. B. I/ard. He is to be tri. d according to Law; the King's Evi- 
dence hath been heard, and he has the Liberty to produce what Evidence 
he can for himſelf; Will you put him to produce more Evidence than he 
can? If he has any more to ſay, it will be his Intereſt to ſay what he can; 
the Court is willing to hear him as long as he hath any Thing to offer for 
himſelf, either upon that Account, or any Thing elle, 

Kidd. It was nut deſignedly done, but in my Paſſion, for which I am 
heartily ſorry. 

L. C. B. iVard. Gentlemen of the Jury, the Priſoner at the Bar, Mil- 
liam Kidd, is Indicted for the Murder of Milliam Moore, and whether he 
be guilty of this Murder, or not guilty, it is your part to determine on the 
Evidence that has been given. The Fact charged againſt him is this, 
That the Priſoner at the Bar, William Kidd, being the Commander of the 
Ship, called The Adventure-Galley, and the deceaſed William Moore the 
Gunner in that Ship; That upon the High Sea, ncar the Coaſt of Ha- 
labar, in the Rind Indies, and within the Juriſdiction of the Admiralty of 
England, in Celaber, in the Ninth Year of his Majeſty's Reign, 1697, the 
Priivner, //liam Kidd, out of his Malice fore-thought, did ſtrike the 
Deceaſed Milliam Mare with a Bucket hooped with Iron, on the right 
Side of the Head, and that the Blow was the Occaſion of the Death 
of the ſaid William Moore; that this was done on the 3oth of Octeber, 
and that his Death enſued on the 21ſt of Oelaber, being the next Day. 
This is the Fact charged upon him. 

Now 


You took notice of the 
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Now you have heard the Evidence that has been given on the King's 
Part, and you will weigh it well. You hear the un Witneſs that has 
been produc'd on behalf of the King, is Joſeph Palmer. He tells you he 
was preſent on board this Ship at the Time when the Blow was given: 
And he ſays, there had been ſome Diſcourſe between the Priſoner illiam 
Kidd and the Deceaſed Moore, concerning taking a Ship that was called 
The Leycl Captain; and that Captain Kidd ſaid to 
put me in a way to take that Ship, and be clear? No, ſays Moore, I ſaid no 


ſuch Thing. The Reply Captain Kidd made to him was, He was a Loty 
Rogue. The Anſwer of the Deceaſed was this, VI am 6 you have made 
great many others. ith that, ſays 


me ſo, you have ruined me and a 
: Deg? And up he took a Bucket 
hoop'd with Iron, and gave him 2 Blow on the right Side of his Head. 
And thereupon he complained and' ſaid, You have given me my laſt Blow. 
And then ore went down below Deck, and he ſaw him no more till the 
next Day, and then he was dead; and he felt upon his Head, and per- 
ceived a Bruiſe in one Part of it, as broad as a Shilling, and he felt the Skull 
was broke; and he does take on him to ſay, that he believes that Blow was 
the Occaſion of his Death. Being aſk'd, Whether he knew in what State 
of Hcalth he was before? he ſays, He was in a healthy Condition ; he was 
rinding a Chiſſel at that Time when the Blow was given; and that Blow 
he believes was the Occaſion of his Death. And being aſked, Whether 
he heard any other Words, or ſaw or knew any Thing that could be any 
Cauſe of Provocation ? he ſays, He knew no more than the Reply of the 
Party deceaſed ; If I am a louſy Dog, you have made me ſo, and have been my 
Ruin: And then having taken two or three Turns upon the Deck, he gave 
him the Blow; and then Moore went down the Deck, and uſed theſe 
Words, You have given me my laft Blow, or to that Effect. 

Gentlemen, You have heard the Surgeon alſo, Robert Bradinham ; and 
he tells you, He did not ſee the Blow given, but he was ſent for after, and 
the Deceaſed ſaid, 4 Kidd had given him his laſt Blow : And there- 
upon he did examine him as a Surgeon, and does believe that Blow on 
1 was the Occaſion of his Death; and he did obſerve it as well as 

e could. 

Furyman. My Lord, I think Bradinham ſaid, He was not then by when 

the Priſoner gave the Blow. 

L. C. B. Ward. I did not ſay he was: He ſays, He was ſent for after 
the Blow; and when he came, the Deceaſed ſaid; he gave it him, and 
what would be the Conſequence. 

Now theſe two being croſs-examined by the Priſoner William Kidd, 
whether they did not know of ſome Mutiny in the Ship, that might be the 
Occaſion of his giving this Blow; they have told both their Stories, of what 
Diſcourſe thcre was of taking this Ship, The Loyal Captain, and of what 
Deſign there was upon the Dutch Ship after. Now the firſt of theſe was 
a Fortnight before this happen'd, and the other a Week; ſo that there 
_ then no Occaſion of Mutiny, nor do they know of any Mutiny at that 

ime, 

Now, Gentlemen, he has produced for himſelf three Witneſſes. The 
firſt that he calls is Abel Owens; and this Witneſs has not in his 
Teſtimony made for the Priſoner, but in effect confirmed what the other 
Witneſſes for the King ſaid: For he tells you he was by when the Blow 
was given, and gives you an Account how this Thing was; That there 
was ſome Diſcourſe between them, much what to the Effect aforeſaid, 
both as to what Captain Kidd ſaid to Mere, and what Moore replied ; 
and that Captain Kidd ſhould ſay to Moore, You are a ſaucy Fellow, or to 
that Purpoſe ; and Moore ſaid, You have rnined me, and a great many others; 
and with that the Priſoner took up the Bucket, and ſtruck him with it. 
And he being aſked, If there were any Provocation or Occaſion why this 
Blow was given, and whether there was any Mutiny at that Time, as he 

retended ? he ſays, He knew of none, only he ſpeaks of one about a 
Month beiore. 

They have call'd two other Witneſſes; one is Richard Barlicorn ; he is 
the Priſoner's Servant ; and though he be his Servant, yet the Law al- 
lows him to be a Witneſs for him, and the Credit of his Teſtimony is 
left to you. Now what has he ſaid? He has told you ſomething dif- 
ferent Stories. He thinks there was a Mutiny in the Ship. And being 
alk'd about what Lime? he thinks it was about a Month or three Weeks 
before; and, upon further Examination, ſaith, there was no Mutiny 
when ore was killed. He is willing to ſay what he can for his Maſter, 
and believes Mr. Kidd did not deſign to, do any Harm to that Man; for he 
heard the Surgeon ſay, that Blow was not the Occaſion of his Death. 
Now, in Contradiction to that, Bradirham, the Surgeon, ſays, he never 
did ſay fo, but belicves that this Blow was the Occaſion of his Death. 


Captain Kidd, Have I ruined you, 
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him, Ha could you have 


Lou have heard what Objections the young Man's Teſtimony is liabe 
and you will confider his 9 En * liable s 
Ihe laſt Witneſs the Priſoner bas called, is Hugh 

there was ſomething of theſe Words, and that the Deceaſed did fan 


Parrot. * He ſa 


| could have put the Captain in a Way to have taken the Ship; and 
upon Words aroſe, and the Captain was in a Paſſion ; and that then 1 

went away, and underſtood afterwards the Blow was given, but how. 

could not tell. a 


Now, Gentlemen, this being the Matter of Fact, the Priſoner ; f 
dicted upon it for Murder. Now to make the killing of a Man _ 
Murder, there muſt be Malice prepenſe, either expreſs or implied: The 6 
Law implies Malice, when one Man, without any reaſonable Cauſe ... 7 
Provocation, kills another. You have had this Fact opened to 4 5 
What Mutiny or Diſcourſe might be a Fortnight or Month before * ; 
not be any Reaſon or Cauſe ſor ſo long Continuance of a Paſſion. Buy \/ 
| what did ariſe at that Time, the Witneſſes tell you. The firſt Wis Ga 
tells you, the firſt Words that were ſpoken, were by Mr. Kg. — 1 
upon his Anſwer, Mr. Kidd calls him Louſy Dog. The Reply was, , b 
Jam fo, you have made me ſo; you have ruined me, and a great many . f 
Now, Gentlemen, I leave it to you to conſider, whether that could he a 1 
reaſonable Occaſion or Provocation for him to take a Bucket, and 2 J 
him on the Head and kill him. Lou have heard the Witneſſes have ma, 5 
it out that he was a healthy Man, and they are of Opinion that the Blyy t 
was the Occaſion of his Death. Now for the Priſoner, on ſuch a Sayin fe 
and without any other Provocation, to take a Bucket and knock the De. N 
ceaſed on the Head, and kill him, muſt be eſteem'd an unjuſtifiable Ag; th 
For, as I ſaid, if one Man kill another without Provocation, or reaſon. th 
able Cauſe, the Law preſumes and implies Malice; and then ſuch killin W 
will be Murder, in the Senſe of the Law, as being done out of Matic = 
prepenſe. If there be a ſudden falling out, and fighting, and one i; in 
killed in heat of Blood, then our Law calls it Manſlaughter : But in ti 
ſuch a Caſe as this, that happens on flight words, the Priſoner called ct 
the Deceaſed a Lo) Dog ; and the Deceaſed ſaid, If I be fo, you hay of 
made me ſo; Can this be a reaſonable Cauſe to kill him? And if you be. ſe 
lieve them to be no reaſonable Cauſe of Provocation, and that this Blow E 
was given by the Priſoner, and was the Occaſion of Moore's Death, as the © of 
Witneſſes alledge, I cannot ſee what diſtinction can be made, but tha of 
the Priſoner is guilty of Murder. Indeed, if there had been a Mutiny of 
at that Time, and he had ſtruck him at the Time of the Mutiny, there © of 
might have heen a reaſonable Cauſe for him to plead in his Defence, and it th 
ought to have been taken into Conſideration ; but iy appears, that what * a 
money there was, was a Fortnight at leaſt before : Therefore, Gentle. ſa 
men, I muſt leave it to you: It you believe the King's Witnelles, and af 
one of the Priſoner's own, that this Blow was A uns the Priſoner in th 
the manner aforeſaid, and are ſatisfied that it was done without reaſonable fo 
Cauſe or Provocation, then he will be guilty of Murder: And if you do * 
believe him guilty of Murder, upon this Evidence, you muſt find him ſo: a. 
If not, you muſt acquit him. | Se 
Kidd. My Lord, I have Witneſſes to produce for my Reputation. 0 
L. C. B. Ward. Mr. Kidd, we gave you Time to make your De- « di 
fence: Why did notfyou produce them? You were aſked more chan once, *K 


if _ had any more to ſay ; and you ſaid, you would call no more Wit- 
neſſes. 

Kidd, I can prove what Service I have done for the King. 

L. C. B. Ward. You ſhould have ſpoken ſooner : But what would 


that help in this Caſe of Murder? You ſaid you had no more to ſay before l 
I began, 8 
«al! 
Then an Officer was ſworn to Keep the Jury; and about an Hour after the 4 
Jury . 2 gave in — 4 172, / en 
Aud 
Cl. of Arr. Gentlemen, anſwer to your Names. Nath. Long. 
Nath. Long. Here, Cc. 
Cl. of Arr. Are you all agreed of your Verdict ? 
Omnes. Yes. 
Cl. of Arr. Who ſhall ſay for you ? 
Omnes. Foreman. 
Cl of Arr. William Kidd, hold up thy Hand. (I bich he did.) Look 0 


upon the Priſoner. 
ed, or not guilty ? 
Foreman, Guilty. 


Is he guilty of the Murder whereof he ſtands indict- 


Cl. of Arr. Look to him, Keeper. 


Look 
1dict- 


* „ * 


rs for our Sovereign Lord the King do, upon their Oath, 
Te Thar Milliam Kidd, late of Condon, Mariner; Nicholas 
Churchill, late of L»ndon, Mariner; James Howe, late of London, Mari- 
ner; Rebert Lamlcy, late of Lendon, Mariner; William Fenkins, late of 
* Mariner; Gabriel Loffe, late of London, Mariner; Hugh Parrot, 
late of Landen, Mariner; Richard Barlicorn, late of London, Mariner ; 
Lie Ovens, late of Lendin, Mariner; and Darby Mullins, late of Londen, 
Mariner; The goth Day of January, in the Ninth Year of the Reign of 
our Sovereign Lord, William the T hird, by the Grace of God, of Eng- 
land, Scotland, France, and Ireland King, Defender of the Faith, &c. 
by Force and Arms, &c. upon the High Sea, in a certain Place diſtant 
29 ten Leagues from Cutſbeen, in the Eaſl-Indies, and within the 
Juriſdiction of the Admiralty of England, did piratically and feloni- 
ouſly ſet upon, board, break, and enter a certain Merchant Ship, 
called The Quedagb Merchant, then being a Ship of certain Perſons (to 
the Jurors atoreſaid unknown); and then and there piratically and 
feloniouſly, did make an Afault in and upon certain Mariners (whoſe 
Names to * aforeſaid are unknown) in the ſame Ship, in 
the Peace of God, and of our ſaid now Sovereign Lord the King, 
then and there being, piratically and teloniouſly did put the aforeſaid 
Mariners of the ſame Ship, in the Ship aforeſaid, upon the High Sea, 
in the Place aforeſaid, diſtant about ten Leagues from Cut/been aforeſaid, 
in the Eaft- Indies aforeſaid, and within the ſuriſdiction aforeſaid, = 
tically and feloniouſly did ſteal, take, and carry away the ſaid Mer- 
chant Ship, called The Quedagh Merchant, and the Apparel and Tackle 
of the ſame Ship, of the Value of 4oo!. of lawful Money of England; 
ſeventy Cheſts of Opium, of the Value of 1400!/. of lawful Money of 
England; two Hundred and fifty Bags of Sugar, of the Value of 100/, 
« of lawſul Money of England; twenty Bales of raw Silk, of the Value 
of gcol. of lawful Money of England; an hundred Bales of Callicoes, 
of the Value of 2col. of lawful Money of England; two hundred Bales 
« of Muſlins, of the Value of 1000. of lawful Money of England; and 
three Bales of Remels, of the Value of 3ol. of lawful Money of Eng- 
and; the Goods and Chattels of certain Perſons (to the Jurors afore- 
ſaid unknown) then and there, upon the High Sea aforeſaid, in the 
« aforeſaid Place, diſtant about ten Leagues from Cuſſbeen aforeſaid, in 
« the Eaft-Indies aforeſaid, and within the Juriſdiction aforeſaid, being 
« found in the aforeſaid Ship, in the Cuſtody and Poſſeſſion of the ſaid 
Mariners in the ſame Ship, from the ſaid Mariners of the ſaid Ship, 
and from their Cuſtody and Poſſeſſion, then and there, upon the High 
Sea aforeſaid, in the Place aforeſaid, diſtant about ten Leagues from 
« Cutſbeen aforeſaid, in the E- Indies aforeſaid, and within the Juriſ- 
« diction aforeſaid, againſt the Peace of our ſaid now Sovereign Lord the 
« King, his Crown and Dignity, Cc.“ 


Cl of Arr. QET William Rid, Nicholas Churchill, &c. to the Bar (And 
fo of the ret.) Will. Kidd, hold up thy Hand. (1/7: he 
did, and ſo of the reſt. ) 

You the Priſoners at the Bar, thoſe Men that you ſhall hear call'd, and 
that perſonally appear, are to paſs between our Sovereign Lord the King 
and you, upon Trial of your ſeveral Lives and Deaths. If therefore you, 
or any of you, will challenge any of them, your Lime is to ſpeak to 
them as they come to the Book to be ſworn, and before they be ſworn. 


And tlere being no Challenges, the Twelve that were ſworn on the Fury were as 


follow : 
Jahn Coper, Caleb Hook, Tehn Mcicklethwait, 
Je. Hull, R. Rider, Kichard Chiſwell, 


Jo. James, P. Walker, 
Peter Parker, Iillium Hunt, 


Cl. if Arr, Crier, Count theſe : John Cooper. 


Cry:r. One, c. Twelve good Men and true, ſtand together, and hear 
your Evidence. 


[Then the uſual Proclamatien 5 Information was made; and the Priſoners 
being bid to hold up their Hands, the Clerk of Arraignments charg'd the 
Jury with them thus e 

Cl. of Arr. You of the Jury, look upon the Priſoners, and hearken to 

their Cauſe, They ſtand indicted by the Names of Milliam Kidd, &c. (as 
betore in the Indictment.) Upon this Indictment they have been Ar- 
raizn'd, and thereunto have ſeverally pleaded, Net Guilty; and for their 
Trial put themſclves on Gop and their Country, which Country you are, 
Your Charge is, tv enguire whether they be guilty of the Piracy and Rob- 
bery whercof they ſtand indicted in Manner and Form as they ſtand in- 
dicted, or not guilty, Ec. 

Nic. Churchill, My Lord, I beg your Opinion, whether I may not plead 

the King's Pardon ? 

L. C. B. IVard. Let us ſce your Pretences + You ſhall have all legal 

D-fences and Advantages allow'd to you. 

Nic. Churchill. I came in upon his Majeſty's Proclamation, 

bo C. B Hard. Have you the King's Proclamation ? If you have, let 

us lee it. 

Churchill, We had Notice of it at Guiana, and we deliver'd up ourſelves 

to Col. Baſs, Governor of Eaft-Ferſey, and I have it under his Hand. I 
beg your Lordfhiip would appoint me Counſel to plead my Cale. 


(The Paper was ſhewn, and read.) 


Mr. Crawley. I know not when it was. 
Churchill, T had Notice of it at Guiana: I have been two Years in Cuſtody, 
. C. B. Il ard. How long have you been a Priſoner? 
Churchill, Almoſt two Years ; two Years next July. 
L. C. B. ard and the reſt of the Fudges. The Proclamation (/r what 
1% does not reach your Caſe. 
n 


Abraham Hickman, 
George Grove. 
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Howe, Churchill, Mullins. We came in upon the Procalmation all the 
ſame Day. 

Mr. J. Powel. How can you make it appear you ſurrender'd ? 

Priſoners. Here is an Affidavit made of it by the Governor's Secretary; 
and there's the Gentleman himſelf, Col. Boſs. | 5 

Mr. J. Peel. You muit make it out that you have come in within the 
Conditions of that Proclamation, if you have any Benefit 40 it. 

L. C. B. Mard. Let the Proclamation be read. (7Fhich was done ac- 
cordingly ; and it here follows e) 


By the KING, a Proclamation, 
William R. 


\ \ FT Hereas We being informed, by the frequent Complaints of our 

good Subjects trading to the Eaft- [nates of ſeveral wicked Prac- 
tices committed on thoſe Seas, as well upon our own Subjects as thoſe of 
our Allies, have therefore thought fi: (for the Security of the Trade of 
thoſe Countries, by an utter Extirpation of the Pirates in all Parts Eaſi- 
ward of the Cape of GCο Hope, as well beyond Cape Comorin as on this 
ſide of it, unleſs they ſhall forthwith ſurrender themſelves, as is herein 
after directed) to fond out a Squadron oi Mew of War, under the Com- 
mand of Captain 7 hm Warren. Now We, to the Intent that tuen who 
have been guilty of any Acts of Piracy in thoſe Seas, may have Notice 
of our moſt gracious Intention, of extending our Royal Mercy to ſuch 
of them as ſhall ſurrender themſelves, and to cauſe the ſevereſt Puniſh- 
ment according to Law to be inflifted upon thoſe who thall c.ntinue 
obſtinate, have thought fit, by the Advice of our Privy Council, i iſſue 
this Proclamation ; hereby Requiring and Commanding all Perſons who 
have been guilty ef any Act of Piracy, or any ways Aiding or Aſliſting 
therein, in any Place Eaſtward of the Cape of Good Hape, to ſurrender 
themſelves within the ſeveral reſpective Times herein after limited, unto 
the ſaid Captain Thomas Warren, and the Commander in Chief of the 
Squadron for the Time being, and to Iſrael Hayes, Peter Dellanoye, and 
Chriftepher Pollard, Eſquires, Commiſſioners appointed by Us for the ſaid 
Expedition, or to any 'Three of them, or, in caſe of Death, to the major 
Part of the Survivors of them. And We do hereby declare, That We 
have been graciouſly pleas'd to impower the ſaid Captain Thomus J/arren, 
and the Commander in Chief of the ſaid Squadron for the Time being, 
Ijrael Hayes, Peter Dellanaye, and Chri/lopher Pollard, Efquires, Com- 
miſhoners aforeſaid, or any Three of them, or, in cate of Death, to the 
major Part of the Survivors of them, to give Aſſurance of our moſt gra- 
cious Pardon unto all ſuch Pirates in the Ea/t- Indies, viz. all Eaſtward 
of the Cape of Good Hope, who ſhall ſurrender themſelves for Piracies or 
Robberies committed by them upon the Sea or Land ; Except, neverthe- 
leſs, ſuch as they ſhall commit in any Place whatſoever after Notice of 
our Grace and Favour hereby declared ; And alſo excepting all ſuch 
Piracies and Robberies as ſhall be committed from the Cape e Good Hepe 
Eaſtward, to the Longitude or Meridian of S-cat:ra, after the laſt Day 
of April, 1699, and. in any Place from the Longitude or Meridian of 
Socatora Eaſtward, to the HARE or Meridian of Cape Comorin, after 
the laſt Day of June, 1699, and in any Place whatſoever Eaſtward of 
Cape Comorin after the laſt Day of 7uh, 1699; And alſo excepting 
Henry Every alias Bridgman, and William Kidd.” | 


Grven at our Court at Kenſington, the Eighth Day of December, 1698, 
in the Tenth Year of our Reign. 


GOD KING. 


Clerk. There is no Day mention'd in this Paper when they ſurrender'd 
themſelves. 

Mr. Moxon. My Lord, about the Year 1698, there was a Special Com- 
miſſion given to four Perſons, and they were to procced in their Voyage to 
the Indies, and they carried a great Number of Pr clamations, "That all the 
Pirates in ſuch and ſuch Places ſhould ſurrender themſelves: Now they 
came to St. Helena with them, and Captain Warren was ſent to t. Mary's, 
and he was to deliver ſome of theſe Proclamations there, and the Com- 
miſſioner had then the Ambaſſador to the Great Mogul on Board, and this 
Captain Warren theſe Proclamations. / >r.1 comes and delivers the Pro- 
clamations out, nd, among the reſt, the Frifoncr at the Bar havins No- 
tice of this, he goes to the Governor, and conſciics he had been a Pirate, 
and deſired them to take Notice that he ſurrendered himſelf ; and we have 
the Governor here, to give an Account of this Matter, 

L. C. B. ard. The Proclumation ſays, They muſt ſurrender them- 
ſelves to ſuch and ſuch Ferſons by Name: Sc if jt be fo, (Then the Pro- 
clamation was read again.) Here are ſeveral Qualiſications mentioned; you 
muit bring yourt-Ives under them, if you would nave the Benefit of it. 

Dr. Newton, Let them thew that they ſurrender'd themſelves to the Per- 
ſons they were to ſurrender to. 

Mr. Moxon. My Lord, we will prove we gave Notice within the Time, 
by this Paper. 

Ar. Sol. Gen, There is no Time mention'd in it. (The Affidavit was 
read.) Charles Hally, Gent. maketh Ouih, That in the Year 98, there leing 
Notice of his Majeſty's Gracious Pardon to fuch Pirates as ſhould ſurrendar 
themſelues, James Howe, Nicholas Churchill, and Darby Mullins, 7 May, 
1699, did ſurrender themſelves to Jeremiah Baſs, and he did admit them ie Hail. 

1 C. B. Ward. There are Four Commiſſioners named in the Proclama- 
tion: There is no Governor mention'd that is to receive them, only thoſe 
Four Commiſſioners, 

Mr. Maron. But, my Lord, conſider the Nature of this Proclamation, 
and what was the Deſign of ic, which was, to invite Pirates to ome in. 

Mr. Comers, We muſt keep you to the Proclamation : Hire is not 
enough to put off the Trial. 

L. C. B. Ward. If you had brought 
Proclamation, we ſhould be very glad: 
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169. The Tia of Capt. Will Kidd, . 


is a Special PRclatndlion, with divers Limitations ; and if you would 


have the Benefit of it, you muſt bring yourſelves under the Conditions of 
it. Now there are Four Commiſſioners named, that you ought to ſur- 
render to; but you have not ſurrendered to any. one of theſe, but to Co- 
lonel Baſs, and there is no ſuch Man mentioned in this Proclamation. 
Ni, Le. My Lord, and Gentlemen of the Jury, the Indictment ſets 
forth, T hat the Priſoners at the Bar, on the hirtieth of January, in 
the Ninth Year of his Majeſty's Reign, ten Leagues diſtant from Cutſ/been, 
did Piratically ſeize and rob a certain Ship call'd The Dnedagh Merchant, 
and put the Men in fear of their Lives; and the ſaid Ship, with her Ap- 
parel, Tackle and Goods, did then and there, upon the High Sea, take 
and carry aways againſt the Peace of our Sovereign Lord the King, his 
Crown and Dignity : To this Indictment they have pleaded, Not guilty: 
If we prove it upon them, you muſt find them guilty. | 
Dr. Newton, Aduocate for the Admiralty. My Lord, and Gentlemen, 

the Priſoners at the Bar, Captain William Kidd, late Commander of The 
Adventure-Galley, and nine other Mariners in the ſame Veſſel, ſtand in- 
dicted for feloniouſly and piratically aſſaulting and taking a Ship, call'd 
The Quedagh Merchant, on the High Sea near Cutſheen, in the Eaſt-Indies, 
about the Thirtieth of January, in the Ninth Year of his Majeſty's 
Reign: The Ship was conſiderable for its Force and Bulk, being about 
four hundred Ton; and more conſiderable for its Lading, having on 
B to the Value of many Thouſand Pounds. $13 

Whit Captain Kidd, who thus acted the Pirate himſelf, went from 
England in April, 1696. with a Commiſſion, dated the 26th of January 
preceding, to take and ſeize Pirates in the Indian Seas, which were then 

ery much and very dangerouſly infeſted by them, to the great Hazard, 


| d Ruin of the Merchant. 

lg ee arry'd thirty Guns, and there were on Board about eighty 
Men ,,but-the Captain being come to New-York, in Jud 96, pretending, 
as indeed i was deſign'd he ſhould, and he had undertaken to make that 
Deſign good, that he was going to l (which was the known 
an common Receptacle of the Pirates in thoſe Seas) to take Pirates, and 
free the Seas from thoſe Diſturbers of the commerce of Mankind; ſo many 
Came in to him, being invited by Articles publickly ſet up by him in that 
Place, that his Number quickly encreas'd to one hundred and fifty-five 
Men ; a Force ſufficient, if he had meant well, to have made him uſeful 
to the Publick ; and to prove as miſchievous, if his Deſigns were other- 
wiſe : And what thoſe were, will quickly appear. 

Aſter calling in at ſeveral Places for Proviſions, and, among others, at 
Madagaſear, in July 97, be ſail'd to Beb's-Key, a ſmall Ifland at the En- 
trance of the Rede Sea, and a convenient Station for the obſerving what 
Veſſels went from thence to the Indies; and now, inſtead of taking Pi- 
rates, he becomes one himſelf, and the greateſt and the worſt of all. 
Here he ſtaid three Weeks, in expectation of the Mocca Fleet, to make 
his Benefit and his Fortune out of it; for, whatever he had before pretend- 
ed, this was his real Deſign, and now fo poſleſs'd his Mind, that he could 
not refrain from declaring, and that often to his Men, That now he 
ſhould make his Voyage, and ballaſt his Ship with Gold and Silver. After 
long Expectation, the Fleet, on the 14th of Auguſt, to the Number of 
Fourteen, came by; be fell in with the middle of them, find ſeveral 
Guns at em; but finding they had an Engliſh and Dutch Convoy, chat 
Deſign happily fail'd of the wiſh'd-for Succeſs. : 

This Diſappointment however did not diſcourage him, but that he pro- 
ceeded on for the Coaſt of Malabar, where he knew the Trade was conſi- 
derable, and hoped his Advantage would be proportionable in the diſturb- 
ing it; and there accordingly, for ſeveral 5 onths, he committed many 
great Piracies and Robberies, taking the Ships and Goods of the Indians 
and others at Sea, Moors and Chriſtians, and torturing cruelly their Per- 
ſons, to diſcover if any Thing had eſcaped his Hands; burning their 
Houſes, and killing, after a barbarous Manner, the Natives on the Shore; 
equally cruel, dreaded and hated both on the Land and at Sea. 

Theſe criminal Attempts and Actions had rendered his Name (to the 
Diſgrace and the Prejudice of the Engliſh Nation) too well known, and 
deſervedly deteſted, in thoſe remote Parts of the World ; and he was now 
look'd upon as an Arch-Pirate, and the common Enemy of Mankind; 
and accordingly two Portugueſe Men of War went out in purſuit of him, 
and one met with him and tought him for * ; but Xidd's For- 

n reſerv'd him for another manner of Trial. 
a Wee. the great Number of Veſlels he took on that Coaſt, was the 
Ship he ſtands indicted for, The Quedagh Merchant, being then on a tra- 
ding Voyage from Bengal to Surat, the Commander Engliſh, Captain 
IVright, the Owners Armenian Merchants, and others. He had taken 
Moors before, but Moors _ Cbriſtians are all alike to Pirates, they diſ- 
inguiſh not Nations and Religions. 

A 22 board the Veſſel Feed Thirty thouſand Rupeces for her Ran- 
ſom, but the Ship was too conſiderable to be parted with, even for fo 
great a Sum; ſo Kidd ſold Goods out of her, on the neighbouring Coaſt, 
to the Value of Ten or Twelve thouſand Pounds, out of which he took 
whatever he could pretend to for Ammunition and Proviſions, with forty 
Shares for himſelf, and the Remainder was diſpoſed of amongſt the Crew, 
and particularly thoſe who are here indicted with him, who accompanied 
him, who aſſiſted him throughout in all his Piracies, and who now too 
{hare the Spoils and the Guilt with him. ; 

With this Ship and another, and the Remainder of the Goods not ſold 
on the Coaſt, he ſail'd once more for Madagaſcar, where he arrived in 
the Beginning of May 98, and there again what was left on board was di- 
vided according to the ſame Proportions, and amongſt the ſame Perſons as 
before, each Mariner having about three Bales to his Share. 


h brought in their Verdict againſt William Kidd, for Mur- 
LIAN Jury - And Dr. Newton proceeded. ] : 


It is not to be omitted, That at his Return to Madagaſcar, there came 
on board him ſome Perſons from the Ship The Reſolution, formerly the 
Mecca Frigate (for the piratically ſeizing of which Veſſel there have been 
formerly Trials and Convictions in this Place), of which Captain Culliford, 
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2 notorious Pirate, now in Cuſtody, and againſt whom two Bills have 
been found for Piracy by the Grand-Jury, was the Commander. They 
at firſt ſeem'd to be afraid of Kidd, but without any Ground; as his for. 
mer Actions had demonſtrated, and the Sequel ſhewed : They, who y 
harden'd Pirates, and long inured to Villanies, could ſcarcethink that an 
Man could fo betray the Truſt and Confidence the Publick had placeg f. 
him, and ſaid, They heard he was come to take and hong them; hy, 
Captain X:;dd aſſurd them, that he had no ſuch Defign, and that he bal 
rather his Soul ſhould broil in Hell, than do them any Harm; bid t 
not be afraid, and ſwore he would be true to them; and here, indeeg 
he did not break his Word. This was his Way of being true to his 
Truſt, and making good the Ends of his Commiſſion, in acting with the 
greateſt Treachery, and the greateſt Falſeneſs, that ever Man did : Ang 
to make all that has been repreſented of him true, Captain Kidd and Can. 
tain Culliford went on board, treated, and preſented each other ; and 
inſtead of taking Culliferd, as it was his Duty to have done, and his 
Force was ſufficient to have perform'd it, he gave him Money and An. 
munition, two great Guns and Shot, and other Neceſſaries to fit bim 
out to Sea, that he might be in a Condition the better to take and ſeize 
other innocent Perſons, _ _ 3 | 

His own Ship he now left, atid went on Board the Buedagh Merchan:. 
ſeveral of his Men then went from him, but not the Priſoners; they were 
all along Well-wiſhers and Aſfiſtants to him; fought for him, divided tie 
Plunder with him, and are now come to be try'd with him. 

This, Gentlemen, is the Crime hi is indicted for, Piracy; the grow 
ing Trouble, Diſturbance, and Miſchief of the Trading World, and the 

aceable Part of Mankind, the Scandal and Reproach of the Eure ean 
— and the Chriſtian Name (I wiſh I could not ſay, that the N 
and the Auerys had not made it more particularly ſo of the Engliſh) 4. 
mongſt Mahometans and Pagans, in the extremeſt Parts of the Earth; 
which turns not only to the Diſadvantage of the immediate Sufferers, but 
of all ſuch as traffick in thoſe Countries, whether Companies or ſingle 
Merchants, who are to ſuffer for the Misfortunes of others, with whom, 
it may be, they have no Dealings; and for the Villainies of ſuch, hom 
they and all Mankind equally and juſtly deteſt and abhor. 

This is the Perſon that ſtands indicted at that Bar, than whom no one 
in this Age has done more Miſchief, in this worſt kind of Miſchief; or 
has rees che reater Confuſion and Diſorder, attended with all the Cir- 
r er of Croclty and Falſhood, and a Complication of all manner 
of III. 

If therefore theſe Facts ſhall be prov'd upon him, you will then, Gen- 
tlemen, in finding him guilty, do Juſtice to the injured World, the Er- 

liſh Nation (our common Country), whoſe Intereſt and Welfare ſo muck 
Fepend on the Encreaſe and Security of Trade; and, laſtly, to yourſelves, 
whom the Law has made Judges of the Fact. 

Mr. Sel. Gen. My Lord, and Gentlemen of the Jury, I am of Coun: 
for the King, againſt the Priſoners at the Bar, in this Caſe, with the 
Doctor that has open'd the Matter from the Beginning. Theſe Priſoners 
at the Bar went out with Commiſſions: for good . tho* they made 
uſe of them to very bad ones. Gentlemen of the Jury, I muſt tell ou, 
The Charge upon which you are to enquire, is only upon a certain Ship, 
call'd The Puedagh Merchant, and to that we ſhall apply our Evidence. 
What was taken in her has been open'd already: All we will do now, is 
to call our Witneſſes, and make out, to your Satisfaction, the Things 
charg'd upon them. ; 

Mr. Coniers. My Lord, we ſhall prove this Charge by the Perſons that 
were Evidence before, Robert Bradinham, and Foſeph Palmer : They went 
out with Captain Kidd in his Voyage, and he began it in April, 1696, | 
believe 'twill be neceſſary, that they give ſome Account before this Piracy 
was committed, which was not, in Time, till February, 1697. They 
will give you an Account of ſome Plunders that happen'd before this, and 
then of the taking of this Ship, and the dividing it amongſt them. 

Mr. J. Powel. When went they out ? 

Mr. Conters. They began their Voyage in April, 1696, and took this 
Ship in February, 1697. They did, all along that Voyage, commit ſeveral 
Plunders on ſeveral Ships they thought a Prey : Their Deſign was, not to 
take Pirates, but to take what they could get out of any Ships, Friends 
or Enemies; for in this Ship, The Puedagh Merchant, which was a Meorih 
Ship, there were ſeveral Armenians; and they offered them a great Sum 
of Money to redeem the Ship, but they refus'd it; and they diſpoſed of 
the Goods, and divided the Money; and for the Proof of that, we wil 
call Mr. Bradinham. 

Mr. J. Powel. J underſtand, that he had a Commiſſion; therefore if 
any one has a Commiſſion, and he acts according to it, he is not a Pi- 
rate; but if he take a Commiſſion for a Colour, that he may be a Pirate, 
it will be bad indeed: And therefore, if you can prove, that he was 2 
Pirate all along, this will be a great Evidence againſt him. 

Mr. Coniers. My Lord, we will prove that; ſo that the Commiſſion 
was but a Colour. Mr. Bradinham, pray, give my Lord and the Jury an 
Account when you began your Voyage, and your Proceedings after« 
wards. 

Bradinham. Some time in the Year 1696, about the Beginning of 
May, I and others were with Captain Kidd; and we ſail'd from Plymouth, 
deſigning for New-York ; and in the Way we met with a French Banker, 
and took her. 


510 Coniers. Tell the Court what ſhip it was you went in, and with 
whom. 
Bradinham, We went with Captain Xidd, in the Adventure-Galley. 
Mr. Conters. What Number of Men had you when you went firſt out? 
Bradinham. About ſeventy or eighty Men. 
Mr. Coniers. What Force of Guns had you? 
Bradinham. We had thirty Guns. | 
Mr. Conters. In what Office was Captain Kid in the Ship? 
Bradinham. He was the Commander of her. 
Mr, Coniers. Now tell my Lord and the Jury what Time you left 
England, and how you proceeded. 


Bradinbun. 
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mn May, 1696, we left Plymouth, and went to New-York, 
q r French Ship, and took her: And when we 
T o New-Tork, Captain Xidi put up Articles, That if any Men would 
" — themſelves on Board his Ship, they ſhould. have their Shares of what 
ere ould be taken; and he himſelf was to have Fo Shares. .... 
” Mr. Coniers. What Number of Men did; he get after theſe Articles 
Fo | r 4 Rd 
8 54 He carried from New: 7ork an Hundred and fifty · five Men. 
had Mr. Cons. Whither did he fail then? 2 
7h Brad. To the Madrira's, from thence to Nanavis, from thence to St. Jago, 


-om thence to Madagaſcar, from thence to Joanna, from * to Mabala, 


his la to Joanna again, and from thence to the Red-Sea; and there 
the pon Nd Mee t: They paſſed us one Night, and we purſued 
nd, hem, and went among them, but he found they were too ſtrong for him, 
G nd was fain to leave them. n 
and, Mr. Cowper. How long did . lie in wait for that Fleet ? 
his Brad,” A Fortnight or three Weeks, 1 A 
N Mr. C:wper. Did he expreſs himſelf ſo, That he did lie in wait for 
I t Fleet X 
en: by Ves; he ſaid, that he did deſign to make a Voyage out of them. 
Mr. Cowper. Did he not lie in wait for any French Effects in that 
ane; ? | 
wr: A No, only for the Meonrifh Fleet. "$30 
| the Mr. Cowper. at do you mean by the Aoorifb Fleet? 
Brad. The Natives of India, the Mahometans. 
o_ Mr. Cotter. Where did you lie in wait for that Fleet? 
I the Brad. In the Red-Sea. 
pear Mr. Cowper. In the Mouth of it ? 
dd; Brad. To . 
} & Mr. Cooper. Is it a fit Place for that Purpoſe ? 
wal Brad. Several Sail of Ships may lie there. 
> but Mr. C:wper. Did you expect them? 
ingle Brad. Yes; Captain Kidd waited for them. 
hom, Mr. Coniers. How long did you ſtay there? 
hom Brad. About a Fortnight. 
Mr. Coniers. Did you do any thing in that time to get Intelligence? 
12 Brad. Captain Kidd ſent his Boat three times to Mocca, to ſee if they 
5 * could make any Diſcovery; and the two firſt times they could make 
Cir none ; but the third time they brought word the Ships were ready to 
anner ſail ; and accordingly = came, and we failed after them, and fell in 
BY with them, and Captain Kidd fired at them. | 
Gen- Mr. Cowper. You ſay, he ſent his Boat three times for Intelligence : 
© Ex. Can you remember what Anſwer they brought? 
much Brad. The two firſt times they brought no Intelligence; but the third 
elves, time they brought Word, that fourteen or fifteen Ships were ready to ſail. 
Mr. Centers. What Colours did they ſay 8 
unſel Brad. I cannot tell that. When Captain Kidd had fetched them up, 
th the be found they were under Convoy, and fo he left them: And then he was 
ſoners going to the Coaſt of Malabar, and by the Way met with Capt. Parker, 
made Mz. J. Powel. Did they fire any Guns at the Mocca Fleet 
= Brad. Yes; Capt. Kidd fired divers Guns at them, 
hip, Mr. Comers. After ſuch time as you left the Mocca Fleet, what happen'd 
dence. after that? Recollect yourſelf. | 
Ig 18 Brad. We took a Ship, that Capt. Parker was Commander of, be- 
 hings tween Carawar and the Red-Sea. 
Mr. Coniers, What Ship was this that Captain Parker was Com- 
s that mander of ? 
. Brad. A Mooriſh Ship; ſhe came from Bombay, and Capt. Parker was 
6, | the Maſter. : 5 
e Mr. Coniers, What did you take from this Ship? ; 
They Brad. Capt. Kidd took out Parker, and a Portugueſe for a Linguiſter. 
S, and Mr. Conzers. A Linguiſter, What do ou mean by that ? 
Brad. An Interpreter; he took out of her a Bale of Coffee, a Bale of 
Pepper, about twenty Pieces of Arabian Gold, and ordered ſome Men to be 
kk this taken and hoiſted up by their Arms; and drubb'd with a naked Cutlace. 
ſeveral Mr. Coniers. Why did he do that? ,, _ 
not to Brad. That they might confeſs what Money they had. 
*riends Mr. Coniers. Were thoſe Freuchmen that were thus uſed ? 
Moor iß Brad. No, they were Moors. : 2 
t Sum Mr. Centers. Was there any Demand made of thoſe Men, Capt. 
oſed of Parker and the” Portugueſe ? Kt, 
ve will Brad. Yes; the Engliſh Factory ſent for this Parker and the Portu- 
| tucſe, and he deny'd that he had any ſuch Perſons on board, for he kept 
fore if dem in a Hole. | | 
t a Pi- Mr. Canieri. Do you know any Thing more? ES 
Pirate, Brad. Then he went to Sea, and that Night he met with a Portugueſe 
> was 2 Man of War; the next Morning he came up with her, and the Portu- 
: gueſe firſt fired at Captain Kidd, and he at him again; they fought four 
1miſhon or five Hours, Capt. Kidd had ten Men wounded. | 
Jury an Mr, C:niers. So that there was nothing more than Fighting? 
s afters Brad. No. 
: Mr. Coniers, Go on. What did you do next? 
ning of Brad. We went to the Coaſt of Malabar. 
lymouth, Mr. Ceniers. What did you go thither for? 1 
Banker, Brad. We went to one of the Malabar Iſlands for Wood and Water, 


and Captain Kidd went a- ſhore, and ſeveral of his Men, and plundered 
ſeyeral Boats, and burnt ſeveral Houſes, and ordered one of the Natives 
to be ty d to a Tree, and one of his Men to ſhoot him. 

Mr. Coniers. Pray go on: What was the Reaſon of his ſhooting 
nis Indian? | 

Brad. One of his Men, that was his Cooper, had been a-ſhore, and 
ome of the Natives had cut this Man's Throat, and that was the Rea- 
Jon he ordered his Men to ſerve this Man ſo. 

Mr. Coniers, Pray go on, and give an Account of what afterwards. 
Brad. Then we came back again to the Malabar Coaſt, and cruiſed ; 
nd in O2:ber he killed his Gunner, William Moore. 

Mr. Conters, Tell what happened next after that. 
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Mr. Cowper. Was this the October next after he leit England, or the 
Year following ? | 
Brad. It was in October, 1697. 
Mr. Coniers. Well, go on. | - | 
Brad, Some time in November he took a Mooriſh Ship —_— to 
Surat; there were two Dutchmen belonging to her, the reſt were Afcors. 
Captain Kidd chaſed this Ship under French Colours; and when the 
Dutchman' ſaw that, he put out French Colours too. And Captain Kidd 
came up with them, and commanded them on board; and he ordered a 
Frenchman to come upon Deck, and to pretend himſelf Captain: And fo 
this Commander comes aboard, and comes to this Monſieur Le Roy that 
was to pals for the Captain, and he ſhews him a Paper, and ſaid it was a 
French Paſs. And Captain Kidd ſaid, By God, Have I catch'd you ? Yeu 
are a free Prize to England. We took two Horſes, ſome Quilts, Cc. and the 
Ship he carried to — In December he took a Mooriſb Ketch ; 
ſhe was taken by the Boat ; we had one Man wounded in taking of her. 

Mr. Coniers. When was this done? 

Brad. - In December, 16977. 

Mr. Coniers, What did you plunder then ? | 1 
Brad. Our People took the Veſſel a-ſhore, and Captain Xidd took 
out of her thirty Tubs of Sugar, a Bale of Coffee, &c. and then he 
order'd the Veſſel to be turned a- drift. 

Mr. Coners. What followed in Fanuary? .  . © 

Brad. January the 20th, Captain Kidd took a Portugueſe that came 
from Bengal: He took out of her two Cheſts of Opium, ſome Eaff-India 
Goods, and Bags of Rice, &c. | 

Mr. Coniers. How long did you keep this Ship? . . 

Brad. He kept this | TRAP: Ship about ſeven Days; he took out 
of her ſome Butter, Wax, and Eaft-India Goods: He kept her till he 
was chaſed by ſeven or eight Sail of Dutch, and then he left her. | 

Mr. Centers. My Lord, now we are come to that on which the In- 


A 


| ditment is founded. Mr. Bradinhan, give a particular Account of that. 


Brad. Some time in January, Captain Kidd took the Quedagh Mer- 
chant ; he pave her. chaſe under French Colours : He came up with her, 
and commanded the Maſter aboard ; and there came an old Frenchman 
in the Boat; and after he had been aboard a-while, he told Captain Kidd 
he was not the Captain, but the Gunner; and Captain Kidd ſent for 
his Captain on board his Ship. 

Mr. Coniers. Who was that ? 

Brad. Mr. IWrieht. Sr 

Mr. Coniers. What Countryman was he ? | 

Brad. An Engliſhman. He was ſent for aboard, and he came; and 
Captain XKr4d told him, he was his Priſoner ; and he ordered his Men 
to go aboard, and take Poſſeſſion of the Ship, and diſpoſed of the Goods 
on that Coaſt, to the Value of Seven or Eight thouſand Pounds. 

Mr. Coniers. What Perſons were aboard her? 

Brad. There was Captain Mrigbt, and two Dutchmen, and a French- 
man, and ſome Armenians, and the reſt Moors. 

Mr. Coniers, Did theſe Armenians make any Offer of any Money 
for their Ranſom ? | 

Brad. Captain Kidd told them, they ſhould be ranſomed, if they 
made an Offer that he liked of; ſo they offered him Twenty thouſand 
Rupees, He told them, that was but a Fnall Parcel of Money, and the 
Cargo was worth a great deal more. . | 

r. Coniers, Who did the Cargo belong to? 

Brad. To thoſe Armenians, as was inform'd by Captain right. 

Mr. Conters, What did he do with them? 

Brad. He diſpoſed of ſome of them on the Coaſt of India. | 

Mr. Coniers, What did he do with the Proceed of the Goods he ſold ? 

Brad. He ſhared the Money. SI 

Mr. Coniers. Had theſe Men (the other Priſoners) any of the Shares? 

Brad. Yes, all of them. You were a Half-ſhare Man, and you a 


Half-ſhare Man. Hun at two of them.) ö 
Mr. Conters, Bradinbam, you ſay Captain Mrigbt came aboard 
Kidd's Ship? 
Brad. Yes, 


Mr. Coniers. Did he diſcourſe with him ? ng 
Brad. I was not with him, for he kept his Cabin to himſelf. 
Mr. Coniers. But you are ſure he came aboard? 


Brad. Yes. | | 

Mr. Conters. And he was an Engl/ſhman ? 

. . | 

Mr. Coniers, How did Captain Kidd behave himſelf to the Ships or 


Boats there ? ef 
Brad. He boarded ſeveral Ships, and took out of them what was for 


his Turn; 


Mr. Coniers. How did he uſe thoſe that he traded with? 

Brad. Some of them came abvard ſeveral times, and he traded with 
them: But ſome of them came aboard when he was going away, and 
he 1 and ſent them aſhore without any Goods. 

r. Coniers. What Countrymen were thoſe he ſerved thus? 

Brad. Mahametans : They had dealt with him before conſiderably. 

r. Coniers, How much did he take from them ? 

Brad. About Five Hundred Pieces of Eight. 

Mr. Gonierz, How do you know that? | | 

Brad. I ſaw it told afterwards: We went to Madagaſear afterwards, 
and by the Way met with a Mecr;fþ Ship, and took out of her ſevetal 
Caſks of Butter, and other Things. | 

Mr. C:wper. What were the — of this Ship ? 

ED Pawel. They are indicted for the Quedagb Merchant. Were 
all the Priſoners in that Action? You have given an Hiſtorical Account 
from the Beginning, that he was a meer Plunderer : But now you are to 
come to the Quedagb, for which they are indicted; go not beyond it. 

Mr. Coniers. Look on the ſeveral Priſoners at the Bar, and tell, whe- 
ther any of the Priſoners were at the Taking of the Quedagh Merchant? 

Cl. of Arr. Was William Kidd thete at the Time the Ship was taken ? 


Brad. 
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Cl. of dev. Mas, Nebel-, Chundbitithere)- - Bretten. Ne... 
Cl. of Arr. Do you know, James Houm Was ho there ?- Brad. Les 
94 4 ＋ Ba hp.a Share ?--+Bradinhams Lee. 


0 of Arr. Had 14, Loxily a Share? enen | 
: radinbam. Yes: He was a Servant, and had but half a Share of the 
4 


| 


Money, and a wholeShare.af the GO e 
Cl. ¶ Arr. Jkham.f-ukins, was he there, and had a Share? 
Bradinbam. Yesi $5477 11:41 en 4107 71 2 4 ALT; | 3 þf fy 

+ Cl. of Arr. Gabriel Loffe, did you know what he had? 
br He had half a Share of the Money, and a whole Share of 

t & | S. N ll | * - 4. 
Cl. of Arr. Hugh Parrot, what had he ?---Bradinham. Half a Share. 

Cl. Ar. Had Richard Barlicorn a Share? | \%\ 
Bradinbam. He had half a Share of Money, and a whole Share of Goods. 
C. Arr. Had Abel Owens any !---Bradinham.' He had half a Share. 
Abel Owens. Had I any of it ?---Bradinham, You had it: You took it. 
Cl. of Arr. What had Darby Mullins? 

oo He had halfa Share of the Money, and a whole Share of 

oods... 


* 


Dr. Newton. When you came to Madagaſcar, what was done there ? 

Bradinham. There came a Canos to us with ſome Engliſh Men in her; 

they were formerly acquainted with Captain Kidd, and they told him, 

they had heard that he was come to take them, and hang them. | 

| Pr. Newton. Who were they? 

Bradinbam. They belong'd to the Moco Frigate. 

Mr. Coniers. Give a particular Account of that Matter. | 
Bradinbam. When we came to Madagaſear, there came a Cano off to us. 
Mr. Coniers. From whom ? 

Bradinham. From the Moco Frigate, Captain Culliford was the Com- 
mander ; and there. were ſome white Men in her, that had formerly been 
1 with Captain Kidd; they heard that he was come to take them, 
and hang them. He told them it was no ſuch thing, for he was as bad as 


they. 

KM r. Coniers. Were they thought to be Pirates? 

Bradinham. They were ſo. 

Mr. Coniers. What was it that Captain Kidd ſaid ? 

Bradinham. He aſſured them it was no ſuch thing; and afterwards went 
aboard with them, and. ſwore to be true to them; and he took a Cup'of 
Bomboe, and ſwore to be true to them, and aſſiſt them; and he aſſiſted this 
Captain Culliferd with Guns, and an Anchor, to fit him to Sea again. 
| L. C. B. I ard. How came you to know all this? Was you aboard then? 

Bradinham. I was aboard then, and I heard the Words. 

Dr. Newton. Were any of the Goods divided at Madagaſcar ? 

Bradinham. Yes. | 

Mr. Coniers. Now look on the Priſoners again: You ſay, after he met 
with this Captain Culliford, you went and had a Diviſion made; pray, give 
an Account of it. 

Bradinham. When we came to Madagaſcar, Captain Kidd ordered the 


+ 


Mr. Coniers. Now we have fully proved this as to the Duedagh Merchant. | 


| 


| 


169. The Trial of Capt. William Kidd, &c. 


| clamation. 


Cl. of Arr. Darby Mullins, have you any Queſtions to aſk him ? 
| Mu lt 


| 


Goods to be carried afhore,' and ſhared ; and he had forty Shares himſelf. | 


Cl. of Arr. Had, Nicholas Churchill a Share? Bradinbam. Ves. 
Cl. of Arr, Had James Hotte a Share ?*---Bradinham. Yes. 

Cl. of Arr. Had R»bert Lamley a Share f---Bradinham. Yes. 

Cl: of Arr. Had William Fenkins a Share ?---Bradinham. Yes, 

Cl. of Ar. Had Gabriel Loffe a Share ?--- Bradinham. Yes. 

Ct. of Arr. Had Hugh Parrot a Share ?---Bradinham. Yes. 

Cl. of Arr. Had Richard Barlicorn a Share ? 

Bradinbam. Yes. | 

Cl. of Arr. Had Abel Owens a Share? 

Bradinham. Yes. 

Cl. of Arr. Had Darby Mullins a Share ? 

Bradinham. Yes. 

Cl. of Arr. So that you ſay, every one of the Priſoners at the Bar had a 
Share.--- Bradinham. Yes. 

Mr. Coniers. What became afterwards of the Adventure-Galley ? 

Bradinham. She was ſo leaky, that ſhe had two Pumps going; and 
when ſhe came to ſhore, they left her, becauſe ſhe was not fit to go to Sea 
again: And ſo Captain Kidd went aboard the Scuddee Merchant, and 
defigned to make a Man of War of her. 

Mr. Conters. What is that Scuddee Merchant? Do you mean the Qus- 
dagh Merchant? 

Bradinham. Yes. 

L. C. B. Hard. What became of that Ship afterwards ? 

Bradinham. I left him at Madagaſcar, after the Money and Goods were 
divided; and can give no Account afterwards. 

Dr. Newton. But you ſay, Capt. Kidd went aboard the Quedagh. 

Bradinham. Yes. 

Mr. Coniers. My Lord, we have done as to this Witneſs ; if they will 
aſk any Thing they may. 

Cl. of Arr. Will any of you afk him any Queſtions ? 

Kidd. He ſays, when he went out firſt from England, he went out of 
Plymouth in May, which he did not; for he went in April, therefore this 
is a Contradiction. 

L. C. B. I ard. Mr. Kidd, if you will aſk him any Queſtions, you 
may. Do you deſire he ſhould be poſitive when you went from Plymouth ? 

Bradinham. It was about the Firſt of May, my Lord. 

L. C. B. ard. What Year? | 

Bradinham. In the Year 1696. | 

Cl. of Arr. Nicholas Churchill, will you aſk him any Queſtions ? 

Churchill, I would have went aſhore at Carawar, but the Captain 
would not let me. 

L. C. B. J//ard. It is proved, that you was at the taking of the Que- 
dagh Merchant, and dividing the Goods. 

Churchill, Yes, my Lord; but I could not help it ; I was forced to do 
what the Captain ordered me. 


Cl. of Arr. James Howe, will you aſk him any Queſtions ? 


—_— 
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in my Pocket; I had nothing aboard that Shi 


Im | 13 W. III. ( 304) 
James Hes. Have hot T obeyed my Captain in all his Command. 
I.. CB. ard. There e . of that. If any wrong, 

aſk him any Queſtions, you may. "2 * 

Kidd. Did you not ſee any French Paſſes aboatd the Quedagh Mer chin 
Brodinhan.. You old me you tad French Palles 1 never did fe ty 
| /\never"declere this to any that 

French bee: r 

radinham. No, I never did ſee any; but I only ſaid, I heard 

you had them. 1 5 5 2 | 1 7 g 

Churchill,» Had I any Share? CSI 
Bradinbam. Tes. S000 FAT 
Churchill. How will you prove that? Ar en 
+ Fenkins,: My Lord, I aſk him, Whether I was not. a Servant? 
C. B. Ward. Aſk the Witneſs what Queſtions you will, 
Bradinbam My Lord, he was a Servant. &.#SY 47 
C. B. Ward.” Who was he Servant to? 
radinham. To George Bullen. 
Jenkins. My Lord, I beg you will examine my Indenture, for I hays i 
but what my, Maſter had. 


Bradinham. had a Share of the Goods: I cannot tell whether 


But 


your Maſter had itafterwatds, | 


Cl. of Arr. Gabriel Lofft, have you ang. Queſtion to aſk him ? 
Gab. Loffe. I have nothing to ſay to him, but to aſk him, Whether! 


| did ever diſobey my Captain's Commands, or was any ways mutinous og 


board the Ship ? 
Bradinbam. No, I cannot ſuy you did, 
Cl. of Arr. Hugh Parrot, do you aſk him any Queſtions ? 
Parrot. No. 
Cl. of Arr. Richard Barlicern, do you aſk him any more Queſtion? 
Barlicorn. I aſk him, Whether I was not the Captain's Servant? 
L. C. B. Vard. Yes, he ſays you was. 
Cl. of Ar. Abel Owens, will you aſk him any Queſtions ? 
Owens, I have nothing to fay ; but depend upon the King's Pro 


ns. My Lord, he knows I had nothing but what Captain Ki 
was pleaſed to give me. | 

L. C. B. Ward. Was he a Servant to Captain Kidd, or no? 

Bradinham. He had a half a Share of Money, and a whole Share 0 
Goods. | 

Mr. J. Powel. What was the Reaſon ſome had whole Shares, and ſome 
half Shares ? 

Bradinham. Some were able Seamen, and ſome Landmen or Servants, 
There were in all one hundred and ſixty Shares, whereof Capt Kidd had 
forty; and ſome of the Men had whole Shares, and ſome only half Share, 

Mr. Cowper. You told us at firſt, that in your Paſſage to New-Yrt, 
you took a French Banker, and that he condemned her at New-York. 

Bradinham. Ves. | 

Mr. Cowper. Did he offer to carry any other Ships he took to be con- 
demned ? | | 

Bradinham. No, . Sir, never. 

Mr. Coniert. Call Joſeph Palmer. (I bo appeared.) Mr. Palmer, gin 
my Lord, and the Jury, an Account, whether you were one of the Men 
that went with Capt. Kidd in the Adventure-Galley. 

Palmer. Yes, I was. 

Mr. Coniers. Then give an Account when you left England; and df 
your Proceedings in your Voyage. 

Palmer. About the Laſt of April, or the Beginning of May, 1696, we 
went out of Plymouth to New-Y:rk, and by the Way took a French Banker. 
And in July we came to New-York. About the 6th of February we went 
to Maderas. 

Mr. Conters, When you were at New-York, was there any Publication 
of any Thing, to invite Men to come in to Captain Kidd? 

Palmer. Yes, there were Articles ſet up for Men to come aboard Capt, 
Ridd's Ship: He was to have forty Shares for his Ship, and every Mar 
was to have a Share; and they were to give him fix Pounds a Man for thei 
Arms. 

Mr. Coniers. How many Men was his Complement ? 

Palmer. When we came from New-York, he had between one hundtel 
and fifty and one hundred and ſixty Men. | 

Mr. Camers. Give an Account what you did after this: Whither dis 
you go then ? 

Palmer. We went from New-York to Maderas, and from thence to Br 
naviſt, and there we took in Salt; and from thence we went to St. Jags, 
and there we bought Proviſions; and from thence we went to Madagaſcar 
When we were not far from the Cape of Good Hepe he met with Capt. War 
ren, with three Sail of Men of War beſides himfelf ; there was the Ty" 
and the King-fiſher, and another Ship; and Capt. Kidd kept them Compat! 
about three or four Days, and after that went to Madagaſcar, and ſons 
time in February arrived there; and there we watered and victualled. We 
came to Malabar about the Firſt of Tune. Then we went to Feanna, ant 
from thence to Mabala; and from thence to Foanna again: And then 
met with ſome Indian Merchants; ſo we watered the Ship there, and di 
them no Harm: And from thence we went to Mahala, where Captain I. 
graved his Ship. We had a great Sickneſs in the Ship, and ſometimes * 
loſt four or five Men in a Day. And afterwards we went to Joanna agah 
and there came aboard ſeveral French Men and ſeveral Engliſh Men thi 
had loſt their Ship. Thoſe French Men lent Captain Kidd ſome Money u 
mend his Ship. And after this, we came to a Place called Mabbee, in tif 
Red-Sea, and took in Water, and Guinea Corn, that he took from the N 
tives: And from thence we went to Babs-Key. 

Mr. Coniers. What Time was it that you came to that Babs-Key ? 

Palmer. In July, 1697. | 

Mr. Conier:. Now pray, tell us what paſſed there? 

Palmer. When Capt. Kidd came to Babs-Key, he ſtay'd there abo" 
three Weeks. 

Mr. Coniers, Why did you ſtay there? Tell us the Reaſon of 5 | 
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1 ot Out of what Fleet? 


Palmer. The Aeta Fleet. When we came to the Key, he ordered 
ſome of bis Men to look out as Spies. He ſent his Boar three times to 
make a Diſcovery, and he gave them Orders, either to take a Priſoner, 
or to get an Account what Ships lay there. And the Boat went twice, 
and brought no News z but the third time they brought Word, that there 
were fourteen or fifteen Ships lying there ready to ſail j ſome of them had 
Engliſh Colours, ſome Dutch Colours, and ſome Moors Colours; and 
there was a great Ship with red Colours, with her Fore-top-ſail looſe, 
ready to ſail, And Captain Kidd ordered his Men to take Care theſe 
Ships did not paſs by in the Night. | 

Mr. Coniers. You ſay, he order'd his Men to watch this Fleet: How 
did he order them? 

Palmer. He order'd them by a Liſt in their Turns, to look out for the 
coming of this Fleet: And ſo after four or five Days the Fleet came down 
in an Foals „about the 14th or 15th of Aug: The next Morning 
Captain Kidd went after them, and he fell into the midſt of the Fleet, 
and there was a Dutch Convoy, and an Exgliſb one among them. He 
went into the midſt of the Fleet, and fired a Gun after a Meorih Ship, 
and the two Men of War fired at us, but did no Harm, for they did not 
reach us. So we left the Fleet, and from thence went to Carawar. 

Mr. Coniers. Tell what paſſed there. 

Palmer. Then we met with a ſmall Veſſel belonging to Aden. 

Mr. Coniers. What Country did it belong to? 

Palmer. Black People, only there was one Thomas Parker, and a Por- 
tag urac, Don Antonio, on Board. 

Mr. Coniers. Was he the Commander of the Ship? 

Palmer. I cannot tell. 

Mr. C:niers, What did Captain Kidd do with this Ship Palmer. He 
took this Parker for a Pilot, and the Portugueze for Linguiſter. 

Mr. Coniers. What do you mean by that Word Linguiſter? 

Palmer. An Interpreter, to ſpeak Spaniſh and Portugueze. 

Mr. Coniers. Did he take any Thiog out of the Ship beſides the Men? 
Palmer. He took a Bale of Pepper, and a Bale of Coffee, and let the 
Ship go. But after this we went to Carawar. 

Mr. Coniers. Before you let the Ship go, how were the Men uſed by him? 

Palmer. He ordered ſome of the Men to be hoiſted up by their Arms, 
and drubb'd with a naked Cutlaſs; They were laid with their Hands 
backward. 

Mr. Cmiers. When the — hoiſted up, give an Account how they 
eaſon. 

Palmer. They were beat with a naked Cutlaſs, to make them diſcover 


what Money was aboard. 


Mr. Coniers. What was the next Thing? 
Palmer. He took out this Parker for a Pilot, and Antonio, the Portu- 


gueze, fora Linguilter. I heard there was Money taken, but I did not ſee it. 


Mr. Coniers. What did he do with thoſe Men ? 

Palmer. He kept them as the other Men were kept. 

Mr. Coniers, Was there any Demand made of theſe Men? 

Palmer. When we came to Carawar, the Factory demanded them, and 
he denied them. 

Mr. Coniers, What Factory is this? 

Palmer. An Engliſh Factory. There were one Harvey and Maſin came 
to demand theſe Men, 

Mr. Cinicrs. And what ſaid Captain Kidd to them? 

Palmer, He deny'd that he had any ſuch Men; and he kept them in 
the Hold, I believe, a Week. Several of his Men would have left him 
if they could, 

Mr. Coniers. What did he do after this ? 

Palmer. He put to Sea, and met with a Portugueze Man of War, and 
fought her : He engaged her five or fix Hours, and afterwards left her, and 
then he bought ſome Hogs of the Natives. After he went from this 
Caratuar, he went to Porto, and took in ſome Hogs there. And then 
went to the Iſland of Malabar, and watered his Ship; and his Cooper 
went aſhore, and the Natives cut his Throat. And after this Captain 
K:4d ſent ſome Men aſhore, and order'd them, that if they ſhould meet 
any of the Natives, they ſhould kill 'em, and plunder em. 

Mr. Coniers. Go on, Sir. 

Palmer. After that they went to the Coaſt of Malabar again, and in 
November met with a Ship, and took her: One Schip;er Mitchel was the 
Commander ; ſhe was a 2 Ship. 

Mr. Coniers. What became of her? 

Palmer. Capt. Kidd carried her to Medapafer. 

Mr. Coniers. What Goods were in her ?!—Palmer. There were two 
Horſes, and ten Bales of Cotton, that he ſold to the Natives. 

Mr. Coniert. Did he ſend for any aboard at this Time? 

Palmer, There was a Frenchman that was to pretend himſelf the Cap- 
tain, He took her under French Colours, and haled her in French; and 
8 er le Roy was to paſs for Captain, and he ſhewed his French 

aſs, an 

Mr. Coniers. Give an Account of his perſonating the Captain. Who 
order'd him ſo to do? 

Palmer. Capt. Kidd order'd him fo to do; and they haled him in French, 
and he came aboard, and he had a French Paſs. And then Captain Kidd 
told him, he was Captain, 

Mr. Cmiers. And he took the Ship? 

Palmer. Yes, the Cotton and Horſes, and fold them afterwards, 

Mr. Caniers. Whither went you next? 

Palmer. We coaſted about the Coaſt of Malabar. 

Mr. C:nriers. Did you meet with any Boats there ? Palmer. Yes, ſeveral. 

Mr. Coniers, What did you do with them ?—Palmer. Capt. Kidd rob- 
bed and plundered them, and turned them adrift again. 

Mr. Conier:;, What was the next Thing you did ? 

Palmer. About the Firſt of January we met with a Portugueze Ship. 
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Mr. Coniers. Where . Palmer! On the ſame Coaſt we took her. 


Mr. Ceniers. What did —— do with that Ship ? 
Palmer. He kept her a Week, and took out two Cheſts of [udian Goods, 


and thirty Jars of Butter, and a Tun of Wax, and half a Tun of Iron, 
and an hundred B 


of Rice. 1 : 

Mr. Coniers. Did you take thoſe Goods mentioned ? 

Palmer, Yes, and carried them aboard the Adventure- Galley. 

Mr. Geniers What was the next Ship you met with! 

Palmer. The Quedagb Merchant. ; 

L. C. B. Ward. Be very plain and particular in this, and how ſhe was 
taken; for this is the Ship in the Indictment, and for taking which the 
Priſoners are tried. | 

Palmer. About the laſt of Januam ſhe was taken: I was not then 
aboard the Galley, for then I was aboard the November, and was ordered 
to get Water. After three or four Days I went aboard; but | was not 
aboard at the Time ſhe was taken. About three or four Days after, I 
ſaw her, and Capt. Kidd was aboard; and 1 believe there were taken out 
of her Goods to the Value of ten or twelve Thouſand Pounds; which 
were fold, ſome before they were put aſhore, and ſome after. 

Mr. Coniers, To whom were they fold ?Palner. To the Banians. 
8 Kidd kept the Seamen to help to ſail the Ships. 

C. B. I/ord. What became of the Money the Goods were ſold for ? 

Pai'mer. It was ſhared. =» 

L. C. B. Ward. What Share had the Captain? 

Palmer. He had forty Shares. 

Cl. of Arr, What Share had V. Kidd ?--- Palmer, He had forty Shares. 

Cl. of Arr. In Goods, or Money ? 

Palmer. In both Goods and Money, 

Cl. of Arr. Look upon Nich. Churchill; what had he ?---Palmer. He 


had near Two Hundred Pounds of each, which was a Man's Share. 


Cl. of Arr. Look upon James Howe; Had he any Share? 

Palmer. Yes, a whole Share. 

Cl. of Arr, Had Robert Lamley any Share ?---Palmer, He had half a 
Share of the Money, and a whole Share of the Goods. 

Cl. of Arr. William Jenkins, Had he any Share ?--- Palmer. He had half 
a Share of the Money, and a whole Shate of the Goods. 

Cl. of Arr. Had Gard Loffe any Share ?--- Palmer. He had half a 
Share of the Money, and a whole Share of the Goods. 

Mr. Coniers. Why had they no more ? Palmer. They were Land- men. 

Cl. of Arr. Hugh Parrot, Had he any? 

Palmer. He had a whole Share, 

Cl. of Arr. Had Richard Barlicorn any Share! 

Palmer. He had half a Share. | 

Cl. of Arr. Had Abel Owens any ?—Palmer. He had a whole Share, 

Cl. of Arr. Had Darby Mullins any Share ? 

Palmer, He had a whole Share. 

Mr. Coniers. What became of the reſt of the Goods ? 

Palmer. They were carried to Madagaſcar. 

Mr. Coniers. Who ordered the Goods to be hoiſted out and ſhared ? 
Who ordered that? Palmer. At the Beginning I was not there, 

Mr. Coniers. Who ordered it? 

Palmer. Capt Kidd: And moſt of the Goods wete aſhore before I came 
back; and before I came back, he had his Share, and moſt of the reſt. 

Mr. Coniers. How many of the Priſoners at the Bar had thcir Share of 
the Goods ?—Palmer. All theſe Men. 

Cl. of Arr. Whoſe Shares were divided to them before you went away ? 

Palmer. None ; but only they were prepared in order to be divided. 

L. C. B. Ward. Did you hear any of them ſay, they had any Shares. 

Palmer. Yes, Hugh Parr, and Gabriel Loffe. 

Cl. of Arr. What ſay you to William Kidd? Did he own he had any 
Share? — Palmer. No. 

Cl. of Arr. Did you hear Nicholas Churchill ſay he had any? 

Palmer. No, I did not; I cannot ſay I heard them ſay 4 

Cl. of Arr. Did you hear Gabriel Loft and Hugh Parr ſay, they had 
any Shares ?—Palmer. Yes, I heard them ſay fo, 

Mr. Coniers. Whither did you proceed next ? 

Palmer. We left Captain Kidd there ; I went no further with him. 

Mr. Coniers. I aſk you, Whether you met with any Ships beſides what 
you mentioned ? | 

Palmer. When we came to Madagaſcar, in the latter end of April, or 
beginning of May 1696, there wis a Ship call'd The Reſolution, which 
was formerly call'd The Mocca Frigate; ſeveral of the Men came off to 
Captain Kidd, and told him, they heard he came to take, and hang them. 
He ſaid, that it was no ſuch Thing, and that he would do them all the 
Good he could. And Captain Culliford came aboard of Captain Kidd, 
and Captain Kidd went aboard of Cull:ford. 

Mr. Coniers. Who was that Culliford? | 

Palmer. The Captain of the Ship. And on the Quarter-deck they 
made ſome Bomboo, and drank together; and Captain Kidd ſaid, Before 
I would do you any Harm, I would have my Soul fry in Hell- fire; and 
wiſhed Damnation to himſelf ſeveral times, if he did. And he took the 
Cup, and wiſhed that might be his laſt; if he did not do them all the 
Good he could, 

Mr. Powel. Did you take theſe Men to be Pirates ? 

Palmer. They were reckoned ſo. 

Dr. Newton. Did Captain Kidd make Culliford any Preſents ? 

Palmer. Yes, he had four Guns of him, 

Dr. Newton. Of whom? 

Palmer. Of Captain Kidd; he preſented him with them. 

Mr. Poel. Was there not a Preſent on the other Side ? 

Palmer. I believe there was, I have heard ſo? I heard Culliford ſay, I 
have preſented Captain Kidd to the Value of four or five Hundred 
Pounds: ; 

Mr. Cowper. Were theſe Kindneſſes done to Culliford, after Cullford's 
Men ſaid, they heard Captain Kidd came to hang them ? 

Palmer. Yes. | 


Rr Mr. Crruper. 
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Mr. Crpert: What did Captain Rid do after that? 
Palmer. He went aboard the Duedagh Merchant. = 
Mr. Cowper. What did he do with his own Ship? 

Palmer. She was leaky; and he left her, 


Mr. Cowper, Did he carry, or attempt to carry, any of the Ships he 


took, in order to condemn them; beſides that French Banker? 

Palmer. He never did, nor talked of any ſuch thing. 
4 L. C. B. ard. Mr. Kidd, Will you afk this 

ions ? i 

Kidd. 1 afk him, Whether I had no French Paſſes? : 

Palmer. Indeed, Captain Kidd, J cannot tell. I did hear him ſay, 
that he had French Paſſes, but I never ſaw them; | . 
I.. C. B. Ward. Thoſe Goods that were taken out of the Quedagh 
Merchant, whoſe Goods were they ſuppoſed to be! FIVE 

Palmer. The Armenian Merchants: I have heard Captain K,dd ſay 
ſeveral times, he had French Paſſes, 

Kidd. And did you hear Nobody elfe ſay ſo? 

Palmer. No. 

Cl. of Arr. Churchill, Will you aſk any Queſtions ? 

Churchill. My Lord, I have no Queſtions to aſk him. 
- Cl. of Arr. 2 Howe, Will you aſk him any Queſtions ? 

. Howe. No. 

A if Arr. Robert Lamley, will you aſk him any Queſtions ? 

R. Lamley. No. : 

Cl. of Arr. WWilliam Jenkins, Will you aſk him any Queſtions ? 


itneſs any Que- 


William Tenkins. Had I half a Share? 
0 Palmer. "You received half a Share of Money, and a whole Shate of 
oods. | 


pill. Fintins. You know that I was a Servant, and had nothing in this 
Voyage but what my Maſter had. 

2 4 Arr. Gabriel Loffe, Will you aſk him any Queſtions ? 

G. Loe. No. 

Cl. of Arr. Hugh Parrot, Will you aſk him any Queſtions ? 

H. Parrot. No. 

Cl. of Arr. Richard Barlicorn, Will you aſk him any thing ? 

R. Barlicorn, No. 

Cl. of Arr. Abel Owens, Will you aſk him any thing? 

A. Owens. No. 

Cl. of Arr. Darby Mullins, Will you aſk him any thing? 

D. Mullins. No. - 

Kidd. Tt is in vain to aſk any Queſtions. 

L. C. B. Ward. Then you may make your own Defence. Come, Mr. 
Kidd, what have you to ſay in your own Defence! 

Kidd. I had a Commiſſion to take the French, and Pirates; and in order 
to that, I came up with two Ships, that had French Paſſes both of them. 
I called you all a-Deck to conſult: And did not a great many of the 
Men go aboard? Did not you go? You know, Mr. Palmer, I would have 
ren men Ships to them again, but you would not; you all voted 
againſt it. 

5 This Man (pointing to the Armenian that was in Court) offered 
you twenty thouſand Rupees for the Ship, and you refuſed it. 

Kidd. Did not I aſk, Where will you carry this Ship? And you ſaid, 
We will make a prize of her; we will carry her to Madagaſcar. 

Palmer. Savs agen Kidd to his Men, Theſe Armenians make ſuch a 
Noiſe for the Ship, that I muſt ſay, my Men will not Part with her; but 
there was not a quarter Part of the Men concerned in it. The Armenian, 
vame crying and wringing their Hands: Upon which, fays Captain Krdd, 
I muſt fay, my Men will not give them the Ship. And ſo ſome of the 
Men went on the Fore-caſtle, and pretended, they would not give them 
the Ship; but there was not a quarter Part of the Men concerned in it. 

L. C. B. l ard. Did thoſe Goods belong to Frenchmen, or Armenians ? 

Palmer. To Armenians. 

L. C. B. Tard. What was that Pretence of a French Paſs that was on 
board the Quedagb Merchant? 

Palmer. I ſaw none. 

Kidd. But you have heard of it. 

Palmer. I have heard of it, but never ſaw it. 

L. C. B. Ward. Mr. Kidd, have you any more to ſay ? You ſpeak of a 
Commiſſion that you had ; you may have it read, if you pleaſe, 

Kidd. I deſire to have them both read. 

L. C. B. Hard. Yes, they ſhall, 


Then his Commiſſion of Repriſals upon the French was read. 


6 WW! LLIAM the Third, by the Grace of God, of England, Scotland, 
C France and Ireland, King, Defender of the Faith, &c. Whereas 
We have taken into Our Conſideration the Injuries, Spoils, and Acts 
© of Hoſtility committed by the French King and his Subjects, unto and 
© upon the Ships, Goods, and Perſons of our Subjects extending to their 
« orievous Damages, and amounting to great Sums ; and that notwithſtand- 
© ing the many and frequent Demands made for Redreſs and Reparation, 
yet none could ever be obtain'd: We did therefore, with the Advice of 
© our Privy Council, think fit, and ordered, That general Reprizals be 
* granted againſt the Ships, Goods, and Subjects of the French King; ſo 
that as well Our Fleets and Ships, as alſo all other Ships and Veſſels, 
« that ſhall be Commiſſioned by Letters of Marque, or general Repriſals, 
© or otherwiſe, ſhall or may lawfully Seize, and take all Ships, Veſlels, 
and Goods belonging to the French King, or his Subjects, or Inhabi- 
« tants within any of the Territories of the French King: And ſuch other 
Ships, Veſſels, and Goods as are, or ſhall be liable to Confiſcation, and 
bring the fame to Judgment in our High Court of Admiralty of England, 
© or ſuch other Court of Admiralty as ſhall be lawfully Authoriſed in that 
< behalf, according to the uſual Courſe and Laws of Nations. And 
« whereas M illiam Kidd is though fitly qualified, and hath Equipped, Fur- 
* nithed, and Victualled a Ship called The Adventure-Galley, of the Bur- 
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then of about T wo hundred eightysſeven Tuns, whereof the ſaid Me 
© Kidd is Commander: And whereas he the ſaid William Kidd hath g: 
Security with Sureties by Bond to Us, in Out ſaid High Court of bw 
*ralty, according tothe Bflect and Form fet down in certain Infrug, 
made the ſecond Day of May, One thouſand Six hundred Ninety-th 
and in the Fifth Year of our Reign, à Copy whereof is given to the, 
Captain William Mad: Know ye therefore that We, by-theſe Pref, 
grant Commiſſion to, and do Licence and Authoriſe the ſaid Wand 
© Kidd to ſet forth in warhke Manner the ſaid Ship called The 2 
© Galley, under his own Command, and therewith by Force of he 
« Apprehend, Seize, and Take the Ships, Veſſels, and Goods bela 
© to the French King and his Subjects, or Inhabitants within the To 
© nions of the ſaid French King, and ſuck other Ships, Veſſels, and The. 
© as are, or ſhall be liable to Confiſcationz and to bring the ſame wh 
Port as ſhall be moſt convenient, in order to have them legal] Adu 
in our High Court of Admiralty, or ſuch other Court of A ind 
« ſhall be lawfully Authorized in that behalf; which being Condems“ 
it mall and may be lawful for the faid Milliam Kidd, to ſell and diſpoke? 
« ſuch Ships, Veſſels, and Goods, ſo adjudged and condemned, in fl. 
© fort and manner as by the Courſe of Admiralty hath been accuſt - 
(except in ſuch Caſes where it is otherwiſe directed by the ſaid Ins 
tions and the Act of Parliament thereunto annexed). Provided 3 
© that the ſaid William Kidd keep an exact Journal of his Proceedings 2 
© therein particularly take Notice of all Prizes which ſhall be taken 
him, the Nature of ſuch Prizes, the Times and Places of their he; , 
taken, and the Values of them, as near as he can judge; as alſo of 10 
Station, Motion and Strength of the Enemy, as well as he or his Mar. 
ners can diſcover by the beſt Intelligence he can get; and alſo whatſoene 
* elſe ſhall come unto him, or any of his Officers, or Mariners, or be di. 
* covered or declared unto him or them, or found out by Examination, 
Conference with any Mariners or Paſſengers of, or in any of the Shin 
© or Veſſels taken, or 2 othet Perſon, or Perſons, or by any other 
* Ways or Means wha er, touching or concerning the Deſigns of th 
Enemy, or any of their Fleets, Veſſels, or Parties, and of their Stati 
Ports, and Places, and of their Intents therein; and of what Merchar 
© Ships or Veſſels of the Enemy's bound out, or home, or to any othe 
© Place, as he, or his Officers, or Mariners ſhall hear of, and what e 
© material in thoſe Cafes may arrive to his or their Knowledge; of al 
* which he ſhall from Time to Time, as he ſhall, or may have Oppont. 
© nity, tranſmit an Account to our Commiſſioners for executing the Of: 
* of Lord High-Admiral of England, or their Secretaries, and to keepa 
* Correſpondence with them by all Opportunities that ſhall preſent. Ani 
further Provided, That nothing be done by the ſaid Milliam Kidd, or wy 
of his Officers, Mariners, or Company, contrary to the true Meanin d 
Our aforeſaid Inſtructions ; but that the ſaid Inſtructions ſhall be by 
them, and each and every of them, as far as they, or any of them ar 
therein concern'd, in all Particulars well and duly perform'd and obſerve, 
* And we pray and defire all Kings, Princes, Potentates, Eſtates, and Re. 
© publicks, being our Friends and Allies, and all others to whom it ha! 
«* appertain, to give the faid Milliam Kidd all Aid, Aſſiſtance and Succour 
© in their Ports with his faid Ship, Company and Prizes, without doin 
© or ſuffering to be done, to him any Wrong, Trouble, or 8 
We offering to do the like, when we ſhall be by them thereunto deſire, 
© And We will and require all Our own Officers whatſoever, to give hin 
* Succour and Aſſiſtance as Occaſion ſhall require. This Our Commit 
« ſion to continue in force till farther Order to the contrary from Us, or 
Our Commiſſioners for executing the Office of Lord High-Admiral of 
© England. In Witneſs whereof We have cauſ:d the Great-Seal of Ou: 
© High Court of Admiralty of England to be hereunto affixed. Given « 
London the Eleventh Day of December, in the Year of Our Lord, One thu- 
* ſand Six hundred Ninety-five, and in the Seventh Year of Our Reign. 


* OkLanDdo Get, Ry 


Mr. J. Powel. Capt. Ki4d, Can you make it appear there was a Frend 
Paſs aboard the Quedag / Merchant? 

IV ill. Kidd. * Lord, theſe Men ſay, They heard ſeveral ſay ſo. 

Mr. Coniers. But all came from you. 

L. C. B. Fard. If there was a French Paſs in the Ship, you ought w 


have condemned her as Prize. 


Then his other Commiſſion was read for Cruiſing againſt the Pirates. 


WILLIAM R. 


LIAN INI. By the Grace of Gop, King of England, Sit 
8 land, France and Ireland, Defender of the Faith, &c. To Ou 
* truſty and well-beloved Captain William Kidd, Commander of the Ship 
© Adventure-Galley, or to any other the Commander for the Time being, 
Greeting. Whereas We are informed, That Captain Th:mas ny 
Ireland, Captain Thomas Wake, and Captain William Maze, or Mic, 
* and other Our Subjects, Natives or Inhabitants of New-England, New 
« York, and elſewhere, in Our Plantations in America, have aſſociated 
* themſelves with divers other wicked and ill-diſpoſed Perſons, and do, 
* againſt the Law of Nations, daily commit many and great Piracit5 
* Robberies, and Depredatioas upon the Seas in the Parts of Ameri 
© and in other Parts, to the great Hindrance and Diſcouragement of Tra 
* and Navigation, and to the Danger and Hurt of our Loving Subjects, 
* Qur Allies, and all others Navigating the Seas upon their lawful Occ#: 
© fions: Now Know Ye, That We being deſirous to prevent the aforeſas 
* Miſchiefs, and, as far as in Us lies, to bring the ſaid Pirates, Fi 
© Booters, and Sea-Rovets to Juſtice, have thought fit, and do here? 
* Give and Grant unto you the ſaid Captain Millan Kidd (to whom 
* Our Commiſſioners for Exerciſing the Office of Our Lord Hi h-Ac- 
* miral of England, have Granted a Commiſſion as a private Man % 
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a red and Ninety-five) and unto the Commander of the ſaid Ship | 
| = — — being, and unto the Officers, Mariners, and others, who 
Nall be under your Command, full Power and Authority to apprehend, 
Keine, and take into your Cuſtody, as well the ſaid Captain Thomas Too, 
vs Ireland, Captain Themas Wake, and Captain WVilliem Maze, or 
Mace; as all ſuch Pirates, Free-Boorers,' and Sea-Rovers, being either 
ar 9 Subjects, or of any other Nations aſſociated with them, which 
# 4 ſhall meet upon the Coaſt or Seas of America, or in any other Seas 
or Ports, with their Ships and Veſſels, and alſo ſuch Merchandizes, 
Money, Goods, and Wares, as ſhall be found on board, or with them, 
in caſe they ſhall willingly yield themſelves : But if they will not ſub- 
mit without Fighting, then you are by Force to compel them to yield. 
And We do alfo require you to bring, or cauſe to be brought, ſuch Pi- 
-ates, Free- Booters, and Sea-Rovers, as you ſhall ſeize, to a legal Trial; 
to the End they may be proceeded againſt according to Law in ſuch 
Caſes. And We do hereby charge and command all our Officers, Mini- 
ſters, and other our loving Subjects whatſoever, to be 8 aſſiſting 
to you in the Premiſes. And We do hereby enjoin you to keep an exact 
Journal of your Proceeding in the Execution of the Premiſes, and 
therein to ſer down the Names of ſuch Pirates, and of their Officers and 
« Company, and the Names of ſuch Ships and Veſſels as you ſhall by vir- 
tue of theſe Preſents ſeize and take, and the Quantities of Arms, Ammu- 
nition, Proviſion, and Loading of ſuch Ships, and the true Value of the 
ſame; as near as you can judge. And We do hereby nay ar, and 
command you, as you ſhall anſwer the ſame at your utmoſt Peril, That 
vou do not in any manner offend, or moleſt any of our Friends or Allies, 
« their Ships, or Subjects, by Colour or Pretence of tbeſe Preſents, or the 
« Authority thereby Ron. In Witneſs whereof, We have cauſed our 
Great Seal of England to be affixed to theſe Preſents. Given at our 
« Court at Kenſington, the Twenty-fixth Day of January, One thouſand Six 
hundred Ninety-fve, in the Seventh Year of our Reign.” 
L. C. B. Ward. Now r — have had the Commiſſions read, what do 
you excuſe yourſelf by? What Uſe do you make of them to juſtify or de- 


end yourſelf? 


Will. Kidd. About this Puedagh Merchant. 

L. C. B. Ward. What, would you have her a French Ship? 

Kidd. Under a French Commiſſion. The Maſter was a Tavern- 
keeper at Suratt : Do not you know that, Mr. Palmer ? 

Palmer. I was not on board when this Paſs came; I never ſaw it. 

L. C. B. Ward. But then you ſhould have condemned this Ship, if ſhe 
had been a Fienth Ship, or had a French Paſs. 

Kidd. The Evidence ſays, It was by my Order that the Goods were 
taken out ; I was not at the ſharing of the Goods, I knew nothing of it. 

L. C. B. ard. Out of the Goods that were taken, ſome were ſold in 
the Country there, and the Produce of them was ſo much Money; it is 
proved, That that Money was divided; and purſuant to the Articles ſet 
up, you were to have forty Shares, and the reft of the Men whole, or half 
Shares, as they deſerved, Now this Money, both theſe Men ſwear it 
was taken by you: And the firſt ſwears, That the Goods not fold then, 
that remained in the Ship, were alſo divided, and that you had fort 
Shares of them : And the other ſays, He did not ſee the Goods divided, 
but two of the Men acknowledged it. 

Kidd. My Lord, this Frenchman was aboard five or fix Days before 1 
underſtood there was any Engliſhmen aboard. Well, ſaid I, what are you? 
An Engliſbman, 1 am Mafter. What have you to ſhew for it ? Nothing, 
ſays he, When they ſee a French Paſs, they will not let the Ship go. 

Mr. J. Powel. You have produced Letters Patents that impowered you 
to take Pirates: Why did you not take Culliford ? 

Kidd. A great many of the Men were gone aſhore. 

Mr. J. Powel. But you preſented him with great Guns, and ſwore you 
would not meddle with them. 

L. C. B. Hard. When the Queſtion was put, Are you come to take us 
and hang us? you anſwered, I will fry in Hell before I will do you any 
Harm. 

Kidd. That is only what theſe Witneſſes ſay. 

L. C. B. Ward. Did you not go aboard Culliford Þ 

Kidd. 1 was not aboard Culliford. 

L. C. B. Ward. Theſe Things preſs very hard upon you. We ought 
to let you know what is obſerved, that you may make your Defence as 
well as you can. 

Kidd. I deſire Mr. Davis may be called. (He was called accordingly, 
and appeared.) Mr. Davis, pray give an Account whether you did not 
ſee a French Paſs ? 

L. C. B. I ard. You are his Witneſs ; you muſt anſwer what he aſks 

ou. 

Mr. Davis. T came a Paſſenger from Madagaſcar, and from thence to 
Amicyna, and there he ſent his Boat aſhore, and this Man was aſhore; and 
there was one ſaid, Capt. Kidd was publiſhed a Pirate in England; and 
he gave thoſe Paſſes to him to read. The Captain ſaid, they were French. 

L. C. B. Hard. Who gave them ? 

Mr. Davis. Capt. Kidd gave them. 

L. C. B. ard. Did you know any thing of taking the Duedagh 
Merchant ?---Mr. Davis. No, no. 

L. C. B. ard. Then you cannot ſay, they have any Relation to the 
Duedagh Merchant ?---Mr. Davis. No, not I. 

Kidd. You heard Capt. Elms ſay, They were French Paſſes. 

Mr. Davis. Yes, I heard Capt. Elms ſay, They were French Paſſes. 
Says he, If you will, I can turn them into Latin. 

Mr. Bar. Hatſell. Have you any more to ſay, Capt. Ki4d ? 

Kidd. J have ſome Papers, but my Lord Bellamont keeps them from me, 
that I cannot bring them before the Court, 

Cl. cf Arr. Have you any more to ſay ? 

Kidd. I have ſome to _ 

I.. C. B. Ward. Call whom you pleaſe, we will not abridge you. 

Kidd. Call Mr. Bradinham. I defire this of him, Whether he never ſaw 
the French Paſſes, and whether he did not tell Col. Baſs ſo ? 
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Bradinham, I never ſaw a French Paſs; I only heard fo. 

Col. Bajs. I have heard Mr. Bradinham ſay, He heard Capt. Kidd ſay, 
he had French Paſſes on board; but I never heard him ſay, he ſaw them 
Paſſes. 

Kidd. He juſt now denied that he ever ſaw the French Paſſes, or heard 
of them. 

L. C. B. Ward. He ſays ſo now, that he never ſaw them, only he heard 


you ſay ſo, Col. Baſs, have you heard him ſay the Paſſes related to the 
Duedagh Merchant? 


N. . Baſs. He has often ſaid, he heard Xidd ſay the French Paſſes were 
aboard. 

C!. of Arr. Have you any more Witneſſes to call ? 

Kidd. I deſire Mr. Say may be called: He is in the Priſon, I deſire he 
* be ſent for. 

C. B. Ward. We will give you all the Liberty you can expect. 
you have any more, you were belt call them all together, 
time, what ſay you, Churchill ? 

1 I deſire Col. Baſs may be called, and that this Affidavit may 

read, 
L. C. B. Ward. Col. Baſs, what have you to ſay for N. Churchill? 
Col. Baſis. My Lord, I only wait for his Queſtion. 
L. C. H. Ni ard. Churchill, what will you aſk Col. Baſs ? 
Churchill, Whether I did not ſurrender myſelf to him ? 
L. C. B. Ward. If you can make your Caſe come within the Procla- 
mation, you muſt make it appear, that you ſurrendered according to the 
Directions of ft. | 
Churchill. My Lord, we came in in the Year 1699, and ſurrendercd 
ourſelves to Col. #7] 
L. C. B. Ward. If you can make it appear that you ſurrendered your- 
ſelves in purſuance of that, to the Perſons appointed to receive your Sur- 
render, that will be fomewhat to the Point; but Col. Baſs had not Power 
by that Proclamation to receive your Surrender; and therefore you cannot 
have any Benefit by it, unleſs Bp bring your Caſe within it. But you 
may call Col. Baſs, if you will. 
Churchill, My Lord, we came in upon that Proclamation, and might 
have gone away any Day if we would; but we ſtay'd in the Country, and 
we never offer d to go away till it was my Lord Bellamont's Pleaſure to 
ſend for us. 
L. C. B. Ward. You may call Col. Baſs, and hear what he ſays. 
Churchill. Col. Baſs, will you be pleaſed to tell my Lord, whether we 
did 7 ſurrender ourſelves to you in purſuance of the King's Proclama- 
tion 

Col. Baſs. My Lord, about the 29th of May, 1699, I had an Account 
of ſome Perſons, that were ſuppoſed Pirates, that were come to ſurrender 
themſelves; and on my Landing, theſe two Perſons came to me, and ſur- 
rendered to me the ath of June, 1699. And 1 told them, I muſt refer 
their Caſe to his Majeſty at home. 

L. C. B. Ward. Who were they that ſurrendered to you ? 

Col. Baſs. Nichola Churchill, and Fames Howe. 

L. C. B. Ward. Where were you Governour ? 

Col. Baſs. At the Province of I/e/t-Ferſey. 

Dr. cbr. How came they herd? 700 

Col. Baſs. I left them under Bail. 

L. C. B. Ward. Did you ſend them over ? 

Col, Baſs. No, my Lord, I came to England before: I left them in 


If 


In the mean 


| Cuſtody. They were ſent over Priſoners by my Succeſſor. 


L. C. B. Ward. What did they ſay to you when they ſurrendered them- 
ſelves to you? 

Col. Baſs. They ſaid they had been in the Indies, and that they had 
committed ſeveral] Piracies, and defired they might have the Benefit of 
his Majeſty's Proclamation. 

L. C. B. Ward. What Pirates did they mention to you? 

Col. Baſs. I hey mentioned the Mocca Frigate, and Capt. Kidd. 

Dr. Oxcnden. Had you the Proclamation ? 

Col. 1 No; but I had ſeen one of them. 

L. C. B. Ward. Did you take yourſelf allowed to receive their Sur- 
render ?---Col. Baſs. No, my Lord, I did not. 

Cl. of Arr. Nicholas Churchill, have you quite done? 

N. Churchill and James Howe, Ves, Sir, we came in upon his Majcſty's 
Proclamation. 

Cl. of Arr. Robert Lamley, what have you to ſay ? 

Robert Lamley. My Lord, I was but a Servant, 

L. C. B. Ward. Who was you a Servant to? 

Robert Lamley. To Mr. Owens. 

L. C. B. Ward. How does that appear ? 

Robert Lamiey. The Surgeon knows it. 

Bradinham, My Lord, he was concern'd with the Cook. 

Robert Lamley. My Lord, here is my Indenture. (Which was read.) 

Cl. of Arr. William Jenkins, what have you to ſay ? 

William Jenkins. I have nothing to ſay, but I was Servant to Mr. Bulien. 

L. C. B. Ward. Where is your Witneſs to prove it ? 

1233 Both the King's Witneſſes know it. 

radinbam and Palmer. My Lord, he was his Servant. 

Cl. of Arr. Gabriel Loffe, what ſay you for yourſelf? ä 

Loffe. My Lord, about the Year 1696, I entered myſelf on board Capt. 
Kidd, and went out with him, and I never diſobeyed his Command in any 
Thing. 

L. 6. B. Ward. Did he go out under the firſt Commiſſion? 

Palmer. He came aboard at New-York, 

L. C. B. Ward. Did you take him in before or after the Articles were 
ſet up ?---Palmer. After the Articles were ſet up. 

L. C. B. Ward. Did Capt. Kidd take any notice of his Commiſſion in 
the Articles ? Palmer. Yes, my Lord, he did mention them, I have a 
Copy of the Articles. | 

Mr. Crawley, Mr. Palmer, are theſe Articles the Copy of the Articles 


ſet up by Capt. Kidd at New-York f--- Palmer. Yes. 
| 
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Mr. J. Could. Dre 1 
| NN To the 
Mr. J. Teurton. Did * compare them with the Original ? 

Palmer. No, my Lord. 2 e 

Cl. of Ar. Gabriel Loffe, Have you any more to ſay? | 

Loffe. Yes, a great deal more to aſk the Evidence. 

Cl. of Arr. What will you aſk them? > 

Loffe. Whether I did not obey the Captain ? Mg" 

r. J. Turton, There is no Scruple to be made of that. 

Loffe. I went out to ſerve his Majeſty under his Commiſſion, 

L. C. B. Ward. But how came you to take part of the Money ? 

Loffe. I had what they pleaſed to give me. | 
L. C. B. Ward. You muſt needs imagine, that when Capt. X:d4d did 

theſe extravagant Things, and divided the Money and Goods, that he did 
not act according to his Commiſſion. What could you think of it? 

Cl. of Arr. Hugh Parrot, what have you to fay for yourſelf ? 

Parrot. My Lord, in the Year 1695, in the Month of October, I ſail- 

ed out of Plymouth in a Merchant-man, bound for Cirt in Ireland, there 
to take in Proviſions; thence to the Iſland of Barbadoes ; and in fight of the 
Iſland of Barbadres, I was taken by a French Privateer, and carried to 
Martinico; and thence coming in a Tranſport-ſhip, I was brought to Bar- 
$adves ; there I ſhip'd myſelf in a Veſſel bound to Newfoundland, and thence 
to Madrras : And then I went to Madagaſcar, and there I ſtay'd fome ſhort 
time after, and came in Company with Capt. Xidd; and then the Com- 
mander and I had a falling out, and ſo I went aſhore at that Iſland : And 


# 


underſtanding that Capt Kidd had a Commiſſion from the King, I came | 


aboard Capt. Xidd's Ship, and ever ſince have been with him. 

L. C. B. Ward. Did you come in after he had been at New-York ?. 

Parrot. This was in the Year 1697. 

L. C. B. ard. You have ated with him, and ſhared with him. Could 

ou imagine he was acting according to his Commiſſion, when he was do- 
theſe Things ? 
yy I thought I was ſafe where the King's Commiſſion was. 
» L. C. B. ard. The Commiſſion was to take Pirates, and not to turn 
irates. | 
Parrot. Mr. Palmer, did you ever ſee me guilty of an ill thing? Did 
I ever diſobey my. Captain ? 

Palmer. You were always obedient to your Commander. 

Parrot. Then I came to 2 with Captain Kidd, where I might 
have gone aboard a known Pirate, but I refuſed it, and kept Cloſe to my 
Captain: And when I came to Neu- England, I might have gone away as 
others did; but I had my Liberty at Beſlen for about a Week, and went 
up and down, and I ſurrender'd myſelf. 

L. C. B. Ward. You did not ſurrender yourſelf, but only you had a 
Liberty to go away, and did not. 

Parrot. thought there was no need of it. My Lord, I defire you would 
alk the Witneſſes, Whether I ever diſobeyed the Captain's Commands? 

L. C. B. Ward. They ſay no otherwiſe, but that you went willingly. 

Cl. of Arr. Richard Barlicorn, what have you to ſay ? 

Barlicorn. My Lord, I beg leave that I may produce ſome Evidence for 
my Reputation, Here is a Certificate from the Pariſh where I was born. 


L. C. B. Ward. That will fignify nothing; we cannot read Certifi- | 


cates; they muſt ſpeak Viva Vece. 
Barlicorn. Call Benjamin Bond, Daniel Phillips, and James Newton. 
L. C. B. ard. What do you call theſe Witneſſes for? 
Barlicorn. To give an Account of my Reputation, what they know of 


me. 

Benj. Bond. T knew him when he was a Child, and he was very civil 
and honeſt; I lived near him till he was 13 or 14 Years old: And he 
came of honeſt Parents, and behaved himſelf very civilly all that Time. 

L. C. B. Ward. Have you known any Thing of him fince ? 

Bond. No, my Lord. 

L. C. B. ard. What have you to ſay further? 

Barlicern. My Lord, I was a Servant to Capt. Kidd, and have been 
with him ſix Years; and I have a Certificate from ſeveral of my Relations 
that will teſtity it. 

Cl. of Arr. Richard Barlicorn, have 

Barlicern. I am a Servant to Capt. „ 

L. C. B. ard. How long have * been ſo ? Where was that you 
came firſt to be his Servant ?---- Barlicorn. At Carelina. 

Cl. of Arr. Abel Owens, what ſay you for yourſelf ? 

Owens. My I. ord, I delice the Privilege of the Proclamation. I enter- 
ed myſelf into the King's Service. I have been in the King's Service, 
according to his Majeity's Proclamation. I deſire it may be read. 

(1Yhich was done.) 

L. C. B. IFard. You deſire the Benefit of this Proclamation ; but you 
mult bring yourſelf under the Qualifications it requires, if you would have 
any Benefit of it, 

r. Crawley. Hz has a Certificate of it. 
L. C. B. Ward. Is it within the Proclamation ? 
Mr. Crawley. The Certificate is dated the 15th of March, 1700, from 
Mr. Riches, a Juſtice of the Peace in Southwark. 

I. C. B. ard. Mr. Riches, I ſuppoſe, did believe he was within this 
Proclamation. 

Mr. J. Gould. The Pardon extends to all Perſons for Piracies commit- 
ted before that Time, if they ſurrender themſelves to ſuch and ſuch, and 
enter themſelves on board one of his Majeſty's Ships. 

Mr. Coniers. A Juſtice of the Peace is not within the Proclamation. 

Cl. of Arr. Have you any mere to ſay ? | 

Owens. Only to . the Benefit of the Proclamation. 

L. C. B. I/ard. He ſurrender'd himſelf to Juſtice Ricbes, and then en- 
tered himſelf aboard one of his Majeſty's Ships; and then there was Evi- 
dence againſt him when on board, and he was ſeized : This may be fit to 
recommend him to the King's Mercy, but it is not a Defence againſt the 
Acculation. 2 


uany Thing more to ſay ? 
idd 
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 Muuins, I came in upon the s Act of Grate ; I came aſhore y; 

L. C. B. #ard. What have you to ſhew, to entitle you to the Bench 


Mullins. 1 was ready to die of the Bloody-Flux, and not able to 5 
ſelf, but I ſent my Name in to the Governor. Yd. 
L. C. B. Ward. Where was you when you was'ſo ſick ? 
os. Fu'3 of Jerſy. P came aſhore in Cape why I was ſick lip 
to die all the Way from MHadagaſcar, expecting every Minute to die .; 
the Bloody-Flux. 1 We, 

Dr. Oxenden. How came you to leave Captain Kidd ? 

Aullins. He uſed me ver hardly, and therefore I left him. 

L. C. B. Ward. You had a Dividend of the Money and Goods. 

Mullins. He gave it me, and afterwards took it from me. | 

L. C. B. Ward. Was he your Maſter ? 

Mullins. I had no Maſter. | 

Dr. Oxenden. How did you come to Ferſey ? 

Mullins. I came there with Capt. Shelley; he is in Court. 

Dr. Oxenden. You were aboard Capt. Culliford. 

Mullins. 1 came home, in hopes to get the King's Pardon 

L. C. B. Ward. That which you ſay is very odd; though you quits 
Capt. Kidd's Ship, you went into Culliford's. 

C. B. Ward. Capt. Kidd, you ſaid you had more to ſay juſt now ; if 
you have, let us hear it. 

Xidd. I deſire this Man may be heard two or three Words. 

L. C. B. Ward. What is his Name? 

2 Say. K 

r. Say. I happened to be at the Treaſury-Office in Broad. Hreet to 
ceive ſome Money, and Mr. bite was \ 22 he aſked — Will — 
85 along with me, and ſee one E/bary, that is in the Tay coy for Debt? 

ays I, I ama Stranger to him, I do not care to go. ays he, Bear me 
NY cas + So 1 went with him; and when I came there I ſaw Capt. Kia7; 
Men. And this Mr. Elbury was in Company with Capt. Kidd's Surgeon. 
Says I, I am a Brother of the Quill, I ſhould be glad to drink a Glaſs with 
you We ſtayed there but a little while, and aſked what that Man wa 

ays he, He is Capt. Kidd's Surgeon. Upon this I ſaid, Here is a mighy 
Noiſe about Capt. Kidd. Says he, I believe he has done but what he cat 
anſwer, or that can do him any Hurt, Says I, Where have you been with 
him ? He ſaid at Maagaſcar. 

L. C. B. Ward. Mr. Bradinbam was with them, there is no doubt of 
that. It is not to be queſtioned, that he would not ſay any Thing ill of 
them then. Capt. Add, have you any Thing more to ſay ? | 

Kidd. Call Capt. Humphreys. | (Ibo appeared.) 

L. C. B. Ward. What Queſtions would you aſk him ? 

Kidd, What do you know of me? 

Humphreys. I knew you, Sir, in the //eft-Indies in the Beginning of the 
late War; and I know you had the Applauſe of the General, as I au 
ſhew by the General's Letter. I know nothing further of you. 

Kidd. Did you know any Thing that I was guilty of any Piracies ? 

Humphreys. No; but you had a general Applauſe for what you had done 
from time to time, 

L. C. B. Ward. How long was this ago? 

Humphreys. Twelve Ycars ago. 

L. C. B. Ward. That was before he was turned Pirate. 

Kidd. Call Capt. Bond. (Eo at peared.) 

L. C. B. Ward. What do you call him for ? 

1 Capt. Bend, Pray, will you give an Account what you know of 
me 

Bond. I know you was very uſeful at the Beginning of the War in the 
W-ft- Indies. 

r. B. Hatſell. To be ſure, they had a good Opinion of him in 1695, 
when they granted him the Commiſſion. 

Kidd. There is nothing in the World can make it appear I was guilty 
of Piracy ; I kept Company with Capt. Warren for fix Days. 

Mr. Conters. | believe you kept Company more with Captain Culliferd 
than with Captain Farren. 

Kidd. I never deſign'd to do any ſuch Thing. 

Mr. Conters. My Lord, we will ſay nothing at all ; but leave it to your 


| Lordſhip to direct the Jury. 


Kidd. I have many agars for my Defence, if I could have had them. 
L. C. B. Ward. What Papers were they ? | 
Kidd, My French Paſſes. 

L. C. B. ard. Where are they? 

Aidd. My Lord Bellamont had them. 

L. C. B. Hard. If you had had the French Paſſes, you ſhould have 
condemned Ships. 

Kidd. I could not, becauſe of the Mutiny in my Ship. 

L. C. B. Ward. If you had any Thing of Diſability upon you to make 
your Defence, you ſhould have objected it at the Beginning of your Trial; 
what you mean by it now I cannot tell. If you have any Thing more to 
ſay, you may ſay it, the Court is ready to hear you. ; 
L. C. B. Ward. Gentlemen of the Jury, the Priſoners at the Bar, V. Kidd, 
N. Churchill, F. Howe, R. Lamley, I. Fenkins, Gab. Loffe, Hugh Parri, 
Rich. Barlicorn, Abel Owens, and Darby Mullins, in Number Ten, ftand 
all here Indicted for the Crime of Piracy, charged to be committed by them. 
And the Inſtance of the Crime is, for Feloniouſly and Piratically Serzing 
and Taking the Ship called The 8 with the Apparel and 
Tackling thereof, to the Value of 400. and divers Goods mentioned in 
the Indictment, to the Value of 4500. the Gocds of ſeveral Perſons un- 
known, from the Mariners of the ſaid Ship, and this at High-Sea, within 
the Juriſdiction of the Court of Admiralty, about ten Leagues from 


Cutfheen in the Eaft- Indies the _ of January, 1697, and in the 8th 


ow whether all, or any, and which 
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priſoners] are Böley ef this Crime of Piracy laid in this Indie- 
"= 1 your Part to determine N to the Evi- 


theſe 


1 ruile a 
ment, or yo: gy iven on both Sides. The Crime charged on them is 


: at | izing and Taking this Ship and Godds in it; piraticall 
Zz rely: — ime and Place is laid alſo in the- Indictment. To 
— ood this Accuſation, the King's Counſel have produced their Evi- 
make 5 4 two Witneſſes have been examined in this Caſe; each of them 
dence 3 the Ship which took the Quedaęb Merchant, and very well acquaint- 
were"; the Proceedings; that is, Robert Bradinbam and Joſeph almer. 
— 1 given you an hiſtorical Account of the whole Proceedings of 
I his firſt going out of England in the Adventure Galley, to 
Capt. Kidd, from going 55 A 
Time of this Fact charged on them. I hey tell you, That about AZay, 
* the King intruſted this Capt. Kidd with two Commiſſions, and 
699, re both read to you: By one of them, under the Admiralty-Seal, 
" authorized to ſet out as a Privateer the Adventere-Galley, and there- 
3 take and ſeize the Ships and Goods belonging to the Frenth King, 
W and ſuch other as were liable to Confiſcation. And b 
+ 3 ommiſſion, under the Broad-Seal of England, Authority was 
_— for the Taking of ſome Pirates by Name, and all other Pirates in the 
3 Places therein mentioned; but in no ſort to offend or moleſt any 
ſever King's Friends or Allies, their Ships or Subjects, by Colour there- 

f And by both Commiſſions, Command was given to bring all ſuch 
Shi and s, as ſhould be taken, to legal Trials and Condemnations. 
* tell us, That this Ship ſet out from Plymouth about Aa, 1696, and 

h ** their Paſſage they did take a French Ship, and they did condemn 
— Ship. Now, Gentlemen, you muſt bear this in your Minds, that to 
, - it Piracy, it muſt be the taking piratically and feloniouſly upon the 
make Sea, within the Jurifdiction of the Admiralty of England, the Goods 
of 4 Friend, that is, fuch as are in Amity with the King. Now you ſee 

hat Way they went to work, and what Meaſures they took. Captain 
Kidd does out, and to New-York; and when he was there, he has a 
project in his Head, of ſetting up Articles between 3 and the Peo- 

le — were willing to be concerned with him: For now, whether it 
kms more probable from what followed, that Captain Kidd deſigned to 
manage himſelf according to the Meaſures given him, and the Powers of 
his Commiſſions, or any other Way, you muſt conſider; for it is told 

u. That between one hundred and fifty and one hundred and ſixty Men 
Lathe jn under theſe Articles, whereof the other Priſoners were Part, and 
concerned in them. And as to thoſe Articles, the Import of them was, 
That whatever ſhould be taken by theſe People in their Expeditions, ſhould 
de divided into one hundred and ſixty Parts, whereof Capt. K:4d was to have 
forty Shares for his Part, and the reſt were to have according to the Merit 
of each Party, ſome whole Shares, and ſome half Shares. 

Now after theſe Articles, you perceive what Progreſs they made, and what 
Courſe they took; they went from one Place to another, and uſed a pretty 
deat of Severity wherever they came. A Deſign they had to go into the 
Rid-Sea; and x © had Expectations of the Mecca F leet that lay at Mocca, 
and they ſent their Spies three times to get Intelligence : The two firſt 
times they could make no 8 but the third time they made 
an effectual Diſcovery, that the Fleet was ready to ſail; and in 
the mean time Capt. Kidd lay there in ExpeQation of this Fleet; 
and, as the firſt Witneſs tells you, Capt. Kidd ſaid, He intended to 
make a Voyage out of this Fleet. Well, he had a Diſcovery of 
this Fleet, and they came accordingly; and they tell you, that he and 
his Men in the Ship did attack one of the Ships: But theſe Ships be- 
ing guarded by two Men of War, he could make nothing of them ; how- 
ever, he ſhewed what his Intention and Deſign was. Could he have 
proved, that what he did was in purſuance of his Commiſſions, it had been 
ſomething But, what had he to do to make any Attack on theſe Ships, the 
Owners and Freighters whereof were in Amity with the King ? This does 
not appear to be an Action ſuitable to his Commiſſion. After he had 
done this, he came to Land, and there, and afterwards at Sea, purſued 
ſtrange Methods, as you have heard. The ſeeming Juſtification he depends 
on, is his Commiſſions: Now it muſt be obſerv'd how he acted with re- 
lation to them, and what Irregularities he went by. He came to a Place 
in the Indies, and ſent his Cooper aſhore, and that Cooper was killed by 
the Natives; and he uſes Barbarity, and tics an Indian to a T rec, and ſhoots 
him to Death. Now he went from Place to Place; and committed Hoſtilities 
upon ſeveral Ships, dealing very ſeverely with the People. | 

But this being ſomething foreign to the Indictment, and not the Facts for 
which the Priſoners at the Bar ate indicted, we are confined to the Que- 
dagh Merchant; but what he did before, ſhews his Mind and Intention 
not to act by his Commiſſions, which warrant no ſuch Things. Gentle- 
men, you have an Account, that he met with this Ship; The Quedagh Mer- 
chant, at Sea, and took her; that this Ship belonged to People in Amity 
with the King of England; that he ſeized this Ship, and divers Goods 
were taken out of her and ſold, and the Money divided purſuant to the 
Heads contained in thoſe Articles ſet up at New-York. The Witneſſes that 
ſpeak to that, come home to every one of the Priſoners: They tell you; 
that this Dividend was made; that Captain Xidd had forty Shares of the 
Money, and the reſt of the Priſoners had their Proportions according to the 
Articles, ſome whole Shares, and ſome a half Share of that Money. Af- 
ter they had ſcized on the Ship, you hear of a certain Sort of Project, that 
a Frenchman ſhould come and pretend himſelf the Mafter, and produce, or 
pretend to produce, a French Paſs, under a Colour that theſe People's 
Ship and Goods, who were Moors, ſhould be Frenchmen's Ship and Goods, 
cr tailed under a French Paſs, and fo juſtify what he did under the Colour 
of his Commiſſion from the King. Now no Man knows the Mind and 
Intention of another, but as it may be diſcovered by his Actions. If he 
would have this to be underſtood to be his Intention, or that it was a Re- 
ality, that he took this as a French Ship, or under a French Paſs, then he 
ought to have had the Ship and Goods inventoried, and condemned ac- 
cording to Law, that he might have had what Proportion belonged to 
him, and that the King might have had what belonged to him, as his 
Commiſſions directed: But here was nothing of that done, but the Money 
and Goods that were taken were ſhared ; and you have an Account like- 

Voi. V. 


1 . . (3t4.) 
wiſe how ſome of the Goods eere.ſold, and the Money diſpoſed of, and 
how the remaining Goods were. diſpoſed, of; and one Witneſs ſpeaks poſi- 
tively of the Difeibution of the Goods that remain'd unſold, that they 
were divided according to. the ſame Proportions as tha Articles mentioned, 
and every one of the Priſoners had his Share; There belong'd Forty Shares 
to Capt. Kidz, and Shares and half Shares to the reſt. 

. Now this is the great Caſe that is before you, on which the Indictment 
turns: The Ship and Goods, as you have heard, are ſaid by the Wit- 
neſſes to be the Goods of the Armęniant, and other People that were in 
Amity with the King; and Captain K:44 would have them to be the 
Goods of Frenchmen, or at leaſt, that the Ship was ſailed under French 
Paſſes. Now if it were ſo, as Capt. Kidd ſays, it was a lawful Prize, 
and liable to Confiſcation ; but if they were the tad of Perſons in Amity 
with the King, and the Ship was not navigated under French Paſſes, it is 
very plain it was a piratical taking of them. Gentlemen, it is to be con- 
ſidered what Evidence Capt. Rid bath given to prove that Ship and Goods 
to belong to the Prench King, or his Subjects, or that the Ship was ſailed 
under a French Paſs, or, indeed, that there ever was a French Paſs ſhawn 
or ſeen. Hea $ indeed to the Witneſſes over and over again, Did you 
never fee it? No, ſay they: Nor did not you, faith he, ſay you ſaw it ? 
No, faith the Witneſs ; I ſaid, that Capt. Kidd ſaid he had a French 
Paſs, but I never ſaw it. Now after all, the taking the Puedagh Ader- 
chant is brought down to Mr. Xidd, and the Priſoners with others, and 
the Diſtribution of the Money produced by the Sale of the Goods 
among Mr. Kidd and his Crew, whereof every one of theſe Priſoners 
were preſent at the ſame time; and had Proportions. 

Now, Gentlemen, this muſt be obſerved ; If this was a Capture on the 
High Sea, and theſe were the Goods of Perſons in Amity with the King, 
and had no French Paſs, then it is a plain Piracy, And if you believe 
the Witneſſes, here is a taking of the Goods and Ships of Perſons in 
Amity, and converting them to their own Uſe: Such a taking at Land 
as this would be Felony, and being at Sea it will be Piracy; for this is a 
taking the Ship from the right Owners, and turning it to their own Uſe. 
So that you have Evidence as to the ſeizing of the Ship, and dividing the 
Money riſing from the Goods ſold, and ſharing the Remainder according 
to the Articles. 

Now, what does Captain Kidd ſay to all this? He has told you, he 
acted purſuant to his Commiſſion ;z but that cannot be, unleſs he gives 
you Satisfaction, that the Ship and Goods belonged to the French King, 
or his Subjects, or that the Ship had a French Pals; otherwiſe neither of 
aan will excuſe him from being a Pirate; for if he takes the Goods of 

riends, he is a Pirate; he had no Authority for that; there is no Colour 
from either of his Commiſſions for him to take them: And as to the 
French Paſſes, there is nothing of that appears by any Proof; and, for 
aught I can ſee, none ſaw them but himſelf, if there were ever any, It 
is proved, That the People that were Owners of the Goods made him 
very large Offers to redeem the Ship (Twenty thouſand Rupees, as I re- 
member); but he would not accept their Propoſal, but ſaid, That is a 
ſmall Sum, the Cargoe is worth a great deal more; or to that effect: And 
further ſaid, He muft anſwer theſe Has, that his Men will not part with it : 
And a French Man was to be ſet up for a mock Buſineſs, as you have 
heard; and if the Witneſſes ſay true, they were ſaid by the Captain of 
the Ship to be, and were reputed to be, the Ship and Goods of Friends, 
and not of Enemies; and it they were ſo, and had no French Paſs, then 
is he, and thoſe that were concerned with him, guilty of piratically taking 
this Ship, and of piratically ſeizing the Goods in the Ship; rs at 
of his Commiſſions will juſtify ſuch an Action as this. If he had ated 
purſuant to his Commiſhon, he ought to have condemned the Ship and 
Goods, if they were a French Intereſt, or ſailed under a French Paſs ; but 
by his not condemning them, he ſeems to ſhew his Aim, Mind; and In- 
tention, that he did not act in that Caſe by virtue of his Commiſſion, 
but quite contrary to it; for he takes the Ship, and ſhares the Money 
and Goods, and is taken in that very Ship by my Lord Hellamont, and 
he had continued in that Ship till that Time; ſo there is no Colour or 
Pretence appears, that he intended to bring this Ship to England to be 
condemned, or to have condemned it in any of the Engl; Plantations, 
having diſpoſed of the whole Cargoe as aforeſaid. Here I muſt leave it 
to you to conſider, whether, according to the Evidence that appears, there 
is any Ground for him to ſay, he has acted by his Commiſſion in taking 
the Quedag Merchant and Goods in her, or whether he has not acted 
contrary thereunto, 

Now, for himſelf, he has called ſome Perſons here to give an Ac- 


count of his Reputation, and of his Services done in the Meſl-Indies; and 


one of them ſays, about ten or twelve Years he did good Service there. 
Why, ſo he might, and might have, and 'tis very like he had, ſuch Re- 
putation when the King truſted him with theſe Commiſſtons, elſe I be- 
lieve he had never had them; fo that whatever he might be fo many Years 
ago, that is not a Matter to be inſiſted on now, but what he hath been 
ſince, and how he hath acted in this Matter charged againſt him: So 
that, Gentlemen; as to Mr. Kidd, I muſt leave to you, whether he is 
guilty of Piracy or no? And if you believe him guilty upon the Evidence, 
you will find him ſo; if not, you will acquit him. 

Now for the other Priſoners, it is proved they were all concerned in 
taking and ſharing the Ship and Goods in the Indictment; yet theirCircum- 
ſtances differ pretty much among themſelves. There are three of them, 
that it has been made out to you, and owned by the King's Witneſſes, 
that they were Servants, Robert Lamley, Hill. Fenkins, Richard Barlicorn. 
All theſe are made out to be Servants, and you have had the Indentures 
of two of them produced, and the King's Witneſſes prove them ſo, and 
they were admitted to be Servants. Now, Gentlemen, there muſt go an 
Intention of the Mind, and a Freedom of the Will, to the committing a 
Felony or Piracy. A Pirate is not to be underſtood to be under Con- 
ſtraint, but a free Agent; for in this Caſe the bare Act will not make 
him guilty, unleſs the Will make it ſo. Now a Servant, it is true, if he 
go — and have his Propoſition, he muſt be accounted a Pirate; 
tor then he acts upon his own Account, and not by Compulſion. And theſe 

| Sf Perſons 
, 


(325) 
| Perſons, according to the Evidence, received their Part ; but whether they 
accounted to their, Mpſters for their ra eve at 


the Command of their Maſters, that were preſent with them, I muſt leave 


thought this was, and that they knew not to the cont 


Caſe muſt be left to your Conſideration, whether you think them upon 
the whole Matter Guilty or no. If you believe them Guilty, you will 


tice : But then all of them hold on this; 


Capt. Kidd in _ this Ship, and dividing the Goods, and that Pira- 


Men purſue their Commiſſions they mult be juſtify'd ; but when they do 


[Then the Jury withdrew, and after Half an Hour's Stay brought in their 


* 


„ves or no, as they | 
pretend, but make no Proof of it, I t leave that to you and there- 
fare ther is a Conſideration to be had of them! For if theſe Men did go 
under the Compulſion of their Maſters, to whom they were Servants, 
and not voluntarily, and upon their own Accounts, it may difference their 
Caſe from others, Who went and acted willingly in this Matter, and up- 
vn their own Accounts. So that as to thoſe that were Servants under 


it to you, whether you wil! diſtinguiſh between them. and the others, 
that were not Servants, but free Agents. It is true, a Servant is not 
bound to obey his Maſter but in lawful Things, which they ſay they 
, but that their 


Maſters acted according to the King's Commiſſion ; and therefore their 


find them ſo, otherwiſe you will acquit them. 
For the other Perſons, ſome of them pretend they came in on his Ma- 
jeſty's Proclamation, and for that you muſt conſider the Evidence, and 
take it altogether, and conſider whether you are ſatisfied by what the 
have ſaid or prov'd, that they have brought themſelves within the Benefit 
of the King's Favour by that Proclamation. You have heard it read, and 
obſerv'd the Qualifications and Directions by it, and the Terms upon 
which the Pardon was promiſed, which are not made out to you, to be 
complied with by them; they may apply another way for the King's 
Mercy ; this Court muſt proceed 1 the Rules of Law and Juſ- 
e were, ſay they, under the 
Captain, and acted under him as their Commander: And, Gentlemen, 
ſo far as they acted under his lawful Commands, and by Virtue and in 
Purſuance of his Commiſſions, it muſt be admitted they were juſtifiable, 


and ought to be juſtify'd : But how far forth that hath been, the Actions | 


of the Captain and their own will beſt make it appear. It is not conteſt- 
ed, but that theſe Men knew, and were ſenſible of what was done and 
acted, and did take Part in it, and had the Benefit of what was taken 
ſhared amongſt them: And if the Ly of this Ship and Goods was un- 
lawful, then theſe Men can claim no Advantage by theſe Commiſſions, 
becauſe they had no Authority by them to do what they did, but acted 
quite contrary to them. What had they to do to enter into ſuch Ar- 


ticles, and to act as they did? You muſt conſider the Evidence given | 


here, according to the Rules of the Law and if you are ſatisfied, that 
they have Knowingly and Wilfully been concerned or partaken with 


tically and Feloniou Ys then they will be Guilty within this Indictment. 
It is worthy of Conſideration what appears upon the Evidence, that they 
met with one reputed to be a notorious Pirate, call'd Culliford; he was 
eſteemed an Arch-Pirate, and known to be ſo; yet this Capt. X74d, that 
was commiſſion'd to take Pirates, inſtead of taking him, grows to ſuch 
an Intimacy with him, that he ſaid he would have his Soul fry in Hell 
before he would hurt him, or to that Effect; and fo they made Preſents 
one to another; and Captain KX7dd left three of his Men with him. Whilſt 


— 


Things not authorized, or never acted by them, it is as if there had been 
no Commiſſion at all. I have diſtinguiſhed the Evidence as well as my 
Memory ſerves me, and muſt leave it to you to determine upon the whole 
Matter, who are Guilty, and who not? And ſuch as you are ſatisfied to 
be Guilty, you will find ſo, and ſuch as you are not ſatisfied to be Guil- 
ty, you will acquit. ” 75 | 


— 


Verdict. 
Cl. of Arr. Gentlemen of the Jury, anſwer to your Names, John 
Cowper, & c th ; 
25 wg ind Here, Cc. 
Cl. of Arr. Are you agreed of your Verdict ?—Omnes. Yes, 


Cl. of Arr. Who ſhall ſay for you ?—Omnes, Foreman. 

Cl, of Arr. Will. Kidd, Hold up thy Hand, (Which he did.) How ſay 
you, Is he Guilty of the Piracy whereof he ſtands indicted, or not Guil- 
ty? (Andſo mow reſt.) 

Foreman. 

Cl. of Arr. Is Nicholas Churchill Guilty, or not Guilty ? 

Foreman. Guilty. 

Cl. of Arr. Is James Howe Guilty, Cc. Foreman. Guilty. 
Cl. of Arr. Is Robert Lamley Guilty, &c. — Foreman. Not Guilty. 

Cl. of Arr. Is William Fenkins yy + Sc. Foreman. Not Guilty. 

Cl. of Arr. Is Gabriel Loffe Guilty, &c. *—Foreman. Guilty. 

Cl. of Arr. Is Hugh Parrot Guilty, &c. Foreman. Guilty. 

"Cl. of Arr. Is Richard Barlicorn Guilty, &c. — Foreman, Not Guilty, 

Cl. of Arr. Is Abel Owens Guilty, &c. Foreman. Guilty. 

Cl. of Arr. Is Darby Mullins Guilty, &c. Foreman. Guilty, 


[Then William Kidd and the other nine Perſons, were further Arraigned 
upon four Indiciments, in manner following e] 


Cl. of Arr. I illiam Kidd, Hold up thy Hand. ( Vhich he did, and ſo ibe 
other Nine.) 

You ſtand indicted by the Name of William Kidd, late of London, Ma- 
riner, Oc. 
| The Jurors for our Sovereign Lord the King do, upon their Oath, Pre- 
ſent, "That V illiam Kidd, late of London, Mr 
late of London, Mariner; James Howe, late of London, Mariner; Robert 
Lamley, late of Landon, Mariner; William Jenkins, late of London, Ma- 


ariner; Nicholas Churchill, 
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— — ——dö — 


uilty. | Price of T we 


riner ; Gabriel Loffe, late of London, Mariner; Hugh Parrot, late of Lon- 
don, Mariner; Richard Barlicorn, late of London, Mariner; Abel Owens, 
late of London, Mariner; and Darby Mullins, late of London, Mariner; 
the 20th Day of September, in the Ninth Year of the Reign of our So- 
vereign Lord William the Third, by the Grace of Gop, of England, 
Scotland, France and Ireland King, Defender of the Faith, Sc. by Force 


— 


and, Arms, c, upon thx Higb Sea, in a certain Rlaco, diſtant about F. 

75 ues fan e Pon of —.— in the Eaft-Indie, and — 
Juriſdiction of the Admiralty of England, did piratically and felonioul 
ſet enn "Beard, break and enter a certain Ship call'd 4 Misr iſb dn, 
then being a Ship of certain Perſans (to the Jurors aforeſaid unknowi 


and then and there pitatically and felogiouſly did make an Aſſault in 2 


upon certain Mariners (whoſe. Names to the Jurors aforeſaid. are 
Kew FF abs ſame Ship, in the Peace of Gon, and of our ſaid — 
vereign Lord the King, then and there being, pira: ically and felonioul 


did put the aforeſaid Mariners of the ſame Ship, in the Ship aforeſaid th, 


being, in corporal Fear of their Lives, then and there in the Ship afore. 
faid upon the High Sea, in the Place aforeſaid, diſtant about Fifty cus 
from the Port of Carrawar aforeſaid, in the Safe aforeſaid, and with. 
in the Juriſdiction aforeſaid, piratically and feloniouſly did ſteal, ta, 
and carry 2 One hundred Pound Weight of Coffee, of the Value g 
Five Pounds of Tawful Money of England, Sixty Pound Weight of Pepper 
of the value of Three Pounds of lawful Money of England, One hundre 
„ e Myrrh, of the Value of Five Pounds of lawful Money of En. 
gland, and Twenty, Pieces of Arabian Gold, of the Value of Eight Pound 
of Jawful Money-of England, the Goods, Chattels and Moneys of certain 
Perſons (rhe Fon aforeſaid unknown) then and there upon the High 
Sea aforeſaid, in the. aforeſaid Place, diſtant about Fifty Leagues from the 
Port of Carrawer-afogefaid, in the Eaft- Indies aforeſaid, ane within the ju. 
riſdiction aforefaid, being found in the aforeſaid Ship, in the Cuſtody any 
Poſſeſſion of the Tajd Mariners in the ſaid Ship, from the ſaid Mariners d 
the faid Ship, and from their Cuſtody and Polleſſion, then and there u 
the, High Sea aforeſaid, in the Place aforeſaid, diſtant about 50 Leagues 
from the Port of Carrawar aforeſaid, in the Eaſt-Indies aforeſaid, and with. 
inthe Juriſdiction aforeſaid, againſt the Peace of our ſaid now Sovercigy 
Lord the King, his Crown and Dignity, Sc. 

How ſay ' ſt thou, William Kidd, Art thou guilty of this Piracy aud 
Robbery, whereof thou ſtandeſt Indicted, or not guilty? - - 

William Kidd. Not guilty. 2 | 

Cl. of Arr. Culprit, How wilt thou be tried? | 

Kidd. By God and my Country. ry” 

Cl. of Arr. God fend thee a good Deliverance. (Aud ſa of the other. Nu.] 


Cl. of Arr. William Kidd, Hold up thy Hand. (I bich he did: And |; 
the other Nine.) ; | 
| You ſtand indicted by the Name of Jilliam Kidd, late of London, Ma. 
riner, (And fo of the reſt.) 


The Jurors for our Sovereign Lord the King do, upon their Oath, Pre. 
ſent, That Milliam Kidd, late of London, Mariner; Nichelas Churchill, late 
of London, Mariner; James Howe, late of London, Mariner; Robert Lan- 
ley, lace of London, Mariner ; William Fenkins, late of London, Mariner; 
Gabriel Loffe, late of Londin, Mariner; Hugh Parrot, late of London, Ma- 
riner; Richard Barlicorn, late of London, Mariner; Abel Owens, late of 
Lenden, Mariner; and Darby Mullins, late of Londen, Mariner; the 27th 
Day of November, in the _ Year of the Reign of our Sovereign Lord 
William the Third, by the Grace of Gon, of England, Scotland, France and 
Ireland King, Defender of the Faith, &c. by Force and Arms, Cc. up- 
on the High Sea, in a certain Place, diſtant about four Leagues from Cal 
licut in the E- Indies, and within the JuriſdiQtion of the Admiralty of 
England, did piratically and feloniouſly ſet upon, board, break, and enter 
a certain Ship called A AZoorih Ketch, then being a Ship of certain Per- 
ſons (tothe Jurors aforeſaid unknown), and then and there piratically and 
feloniouſly did make an Aſſault in and upon certain Mariners (who: 
Names to the Jurors aforeſaid are unknown) in the ſame Ship, in the 
Peace of God, and of our ſaid now Sovereign Lord the King, then and 
there being, piratically and felonioufly did put the aforeſaid Mariners of 
the ſame Ship, in the Ship aforeſaid then being, in corporal Fear of their 
Lives, then and there in the Ship aforeſaid, upon the High Sea, in the 
Place aforeſaid, diſtant about four Leagues from Callicut aforeſaid, in the 
Eaft-Indies aforeſaid, and within the Juriſdiction aforeſaid, piratically and 
feloniouſly did ſteal, take and carry away the fame Ship, and the Appa- 
rel and T ackle of the ſame Ship, of the Value of Five hundred Pounds of 
lawful Money of England; Eleven Bales of Cotton, of the V alue of Sixty 
Pounds of lawful Money of England; two Horſes, each of them of the 

= Pounds of lawful Money of England; and Fifty India 
Quilts of the Value of Five Pounds of lawful Money of England (the 
Goods and Chattels of certain Perſons to the Jurors aforeſaid unknown), 
then and there upon the High Sea aforeſaid, in the aforeſaid Place, diftant 
about four Leagues from Callicut aforeſaid, in the Eaft- Indies aforeſaid, and 
within the Juriſdiction aforeſaid, being found in the aforeſaid Ship, in 
the Cuſtody and Poſſeſſion of the ſaid . in the ſame Ship, from 
the ſaid Mariners of the ſaid Ship, and from their Cuſtody and Poſſcthon, 
then and there upon the High Sea aforeſaid, in the Place aforeſaid, dif- 
tant about four Leagues from Callicut aforeſaid, in the Eaft- Indies afore- 
faid, and within the Juriſdiction aforeſaid, againſt the Peace of our faid 
now Sovereign Lord the King, his Crown and Dignity, &c, 


How ſay'ſt thou, William Kidd, Art thou Guilty of this Piracy and 
Robbery whereof thou ſtandeſt indicted, or not Guilty? 

William Kidd. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be tried ? 


Kidd. By God and my Country. 0 
Cl. of Arr. God ſend thee a good Deliverance, (Aud ſo of the other Nine.) b 
Cl. of Arr. William Rid, Hold up thy Hand. (7/bich be did: Ando th tf 
other Nine.) a * n 
You ſtand indicted by the Name of Milliam Kidd, late of London, Ma. Ba 
The Jurors for our Sovereign Lord the King do, upon thell C 
«© Oath, Preſent, That //7!:;am Kidd, late of London, Mariner; Mibe- 7 
«© las Churchill, late of L:n.{on, Mariner; James Howe, late of Lu- C 
„ den, Mariner; Reber: Lamlcy, late of London, Mariner; William Fer * 


« fing 


Mariner; Gabriel: Life; late of Lenden, Ma- 


0 te of London, Mariner 3 Richard Barlicorn, 
U Abel Owens, late of London, Mati- 
0 | lins, late be 82 r the, Twenty” 
1 of December, in the Ninth Year of the Reign of our So- 
6 C — [Filliam the Third, by the Grace of Go of England, 
te « Scotland, France and Ireland King, Defender of the Faith, Oc. by 
$a. « Fotee and Arms, Ce. upon the High Sea, in a certain Place, diſtant 
uly « about four Leagues from Callicut, in the Eaft- Indies, and within the 
ben 4 Juriſdiction of the Amiralty of England, did piratically and feloniouſly 


board, break and enter a certain Ketch, call'd A Mooriſh Ketch, 


« ſet upon, 


a ing a Ketch of certain Perſons (to the Jurors afoceſaid unknown), 
ih. % on 8 there piratically and Klonioudy did make an Aſſault in 
tale « and upon certain Mariners (whoſe Names to the Jurors aforeſaid are 
e of « unknown) in the ſame Ship, in the Peace uf Gon, and of our ſaid now 
pper « Sovereign Lord the King, then and there being, 1 
dre « niouſl did put the aforeſaid Mariners of the ſame Ketch, in the Ketch 
Ex. «_ aforeſaid then being, in corporal Fear of their Lives, then and there 
unds « in the Ketch aforetaid, upon the High Sea, in the Place aforeſaid, 
tain 4 diftant about four Leagues from Callicut aforefaid, in the Eaft- Indies 
Jigh « aforeſaid, and within the Juriſdiction aforeſaid, piratically and felo- 
1 the 44 niouſiy did ſteal, take, and carry away the ſaid etch, and the Apparel 
> Ju. « and Tackle of the ſame Keteh, of the Value of Fifty Pounds of law- 
and « ful Money of England; thirty Tubs of n of the Value of 
rs of « Fifteen Pounds of lawful Money of England; ſix Bales of Sugar, of | 
upon « the Value of Six Pounds of lawful Money, of England; and ten Bales 
iguez « of Tobacco, of the Value of Ten Pounds of lawful Money of England, 
with « the Goods and Chattels of certain Perſons (to the Jurors aforeſaid un- 


known) then and there upon the High Sea aforeſaid, in the aforeſaid 
Place, diſtant about four gu from Callicut aforeſaid, in the Ea/t- 
Indies aforeſaid, and within the Juriſdiction aforeſaid, being found in 
the aforeſaid Ketch, in the Cuſtody and Poſſeſſion of the ſaid Mariners 
in the ſame Ketch, from the ſaid Mariners of the ſaid Ketch, and 
from their Cuſtody and Poſſeſſion, then and there upon the High Sea 
aforeſaid, in the Place aforeſaid, . diſtant about four Leagues from 
Callicut aforeſaid, in the Eaft- Indies aforeſaid, and within the Juriſdic- 
tion aforeſaid, againſt the Peace of our ſaid now Sovereign Lord the 


* 
— 


Vine.) 


4 


Ind þ « Kino, his Crown and Dignity, &c.” | 
f Hon Farr thou, William Kid, Art thou guilty of the Piracy and Rob- 
„Ma. bery whereof thou ſtandeſt indicted, or not Guilty ? 
Toft) ill. Kidd. Not guilty. 
CL of Arr. How wilt thou be try'd ? 
» Pre- 721 Kidd. By God and my Country. | ; 
1, late Cl. of Arr. God ſend thee a good Deliverance. (And ſs of the other Nine.) 
Lan. Cl. of Arr. William Kidd, hold up thy Hand. (II hich he did: And ſo the 
. ) gt | 
N You ſtand indicted by the Name of Mill. Kidd, late of London, Mariner, 
late of Ec. ( And ſo of therefl.) . f 
e 27th « The Jurors for our Sovereign Lord the King do, upon their Oath, 
| Lord « Preſent, That Wilkam Kidd, late of London, Mariner; Nicholas 
ce and « Churchill, late of London, Mariner; James Howe, late of London, Ma- 
* "= « riner; Robert Lamley, late of London, Mariner; William Fenkins, late 
m Ca. « of Lenden, Mariner; Gabriel Loffe, late of London, Mariner; Hugh 
alty of « Parrot, late of Londin, Mariner; Richard Barlicorn, late of London, 
d enter « Mariner; Abel Owens, late of Londen, Mariner; and Darby Mullins, 
n Per. « late of London, Mariner; the Twentieth Day of January, in the qth Year 
Ny and « of the Reign of our Sovereign Lord, William the Third, by the Grace 
(whoſe « of God of England, Scotland, France, and Ireland King, Defender of 
in the « the Faith, &c. by Force and Arms, &c. upon the High Sea, in a cer- 
ain and « tain Place, diſtant about twelve Leagues from Callicut in the Eaft- Indies, 
nem of « and within the Juriſdiction of the Admiralty of England, did piratically 
f thei « and feloniouſly ſet upon, board, break, enter a certain Ship, call'd 
in the « A Portugueze Ship, then being a Ship of certain Perſons (to the Jurors 
in the 2 ee. unknown), and then and there 3 and feloniouſly did 
Alx and « make an Aſſault in and upon certain Mariners, Subjects of the King of 
Appa- e Portugal (whoſe Names to the Jurors aforeſaid are unknown) in the 
unds of « ſame Ship, in the Peace of God, and of our ſaid now Sovereign Lord 
f Sixty WWW « the King, then and there being, piratically and feloniouſly did put the 
i of tie . :foreſaid Mariners of the ſame Ship, in the Ship aforeſaid then being, 
Indim ein corporal Fear of their Lives, then and there in the Ship aforeſaid, 
nd (the upon the High Sea, in the Place aforeſaid, diſtant about twelve Leagues 
nown), . from Callicut aforeſaid, in the Eaft-Indies aforeſaid, and within the 
Soon” Juriſdiction aforeſaid, piratically and feloniouſly did ſteal, take, and 
aid, an * carry away two Cheſts of Opium, of the Value of Forty Pounds of 
Ship, in * lawtul Money of England; eighty Bags of Rice, of the Value of 
Ps — ** Twelve Pounds of lawful Money of England; one Ton of Bees-wax, 
fle 7 ** of the Value of Ten Pounds of lawful Money of England; thirty Jars 
|; 1 nl Jof Butter, of the Value of Ten Pounds of lawful Money of England; 
+: Td and half a Ton of Iron, of the Value of Four Pounds of lawful Mo- 
9 * ney of England, the Goods and Chattels of certain Perſons (to the 
* Jurors aforeſaid unknown) then and there upon the High Sea afore- 
* laid, in the aforeſaid Place, diſtant about twelve Leagues from Calli- 
acy * cut aforeſaid, in the Eaſt-Indies aforeſaid, and within the Juriſdiction 
* aforeſaid, being found in the aforeſaid Ship in the Cuftody and Poſ- 
* ſeſſion of the ſaid Mariners in the ſame Ship, from the ſaid Mariners 
'* of the ſame Ship, and from their Cuſtody and Poſſeſſion, then and 
Naw!) there upon the High Sea aforeſaid, in the Place aforeſaid, diſtant a- 
Moat bout twelve Leagues from Callicut aforeſaid, in the Eaft-Indies afore- 
(nd jo the 1 ſaid, and within the Juriſdiction aforeſaid, againſt the Peace of our ſaid 


now Sovereign Lord the King, his Crown and Dignity, &c.” 
| How ſay'ſt thou, William ade, art thou guilty of the Piracy and Rob- 
Py whereof thou ſtandeſt indicted, or not guilty ? 
William Kidd. Not guilty, 
C. of Arr. How wilt thou be tried? 
Will. Kiid. By good and my Country. 
2 7 Arr. God ſend thee a good 3 ( And fo of the other 
ne. | 


i 


Then the Court adjourn'd till To-morrow Morning Eight a-Cluck.] 
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Lamley, William Fenkins, Gabriel Loffe, Hugh Parrot, R. 
Barlicern, Abel Owens, and Darby Mullins to the Bar. You the Priſon- 
ers at the Bar, /Filliam Kidd, &c. thoſe Men that you ſhall hear call'd, 
and perſonally appear, are to paſs between our Sovereign Lord the King 
and you, upon Trial of your ſeveral Lives and Deaths : If therefore you, 
or any of you, will challenge them, or any of them, your Time is to 
ſpeak unto them as they come to the Book to be ſworn, and before they 
be ſworn. Call J/illiam Smith. (Il ho appear*d; and there being no Challenges, 
the Twelve that toere ſworn are as follows, ) 


Cl. of Arr. (mn William Kidd, Nicholas Churchill, Names Howe, Robert 
b 


The Jury. 
Mill. Smith, Peter Gray, 
Benj. Hooper, Rob. Comfort, 
0. Hibbert, Tho. Hollis, 


Jo. Pettit, Willi. Ford, 
Vill. Hatch, Tho. Stephens, 
| ; 11 Foſe Chaplain, J. Dodſon. 
Cl. of Arr. Cryer, count theſe: Milliam Smith. 
Cryer. One, &e. 
Cl. of Arr. Benjamin Hooper. 
Cryer. Two, Sc. Twelve good 
ur Evidence. | | 
[Then the uſual Proclamation for Information was made; and the 
Priſoners being bid to hold up their Hands, the Clerk of Arrai,nments 
charg'd the Fury with them thus :] | 
Cl. of Arr. You of the Jury, look upon the Priſoners, and hearken 
eto their Cauſe. They ftand indicted by the Names of William Kidd, 
c. (as before in the Indiftment.) Upon this Indictment they have been 
e arraign'd, and thereunto have ſeverally pleaded, Not guilty ; and for 
their Trial put themſelves on God bow their Country, which Country 
mn — are. Your Charge is to enquire, whether they be guilty of the 
Piracy and Robbery whereof they ſtand indicted, or not guilty, &c.” 
Nich. Churehill. May it pleaſe you, my Lord, I came in upon his Ma- 
jeſty's Proclamation ; and if that do not do, I throw myſelf upon the 
Merey of the Honourable Bench. 


Mr. Bar. Hatfell. If they will withdraw their Plea, and confeſs the In- 
dictment, they may. | 


Nich. Churchill and James Howe, We refer ourſelves to the King's Pro- 
clamation. 8 

Dr. Oxenden. But do you confeſs the Matter of the Indictment? Vou 
may do that if you will, and then you need not be try'd. 

Abel Owens. My Lord, I came in upon the King's Proclamation, and 
enter'd myſelf aboard one of the King's Ships. | 

_ Oxenden. You muſt anſwer firſt, and come to your Defence after- 
ward, 

Abel Owens, IJ hope your Honours will 
I enter'd myſelf into the King's Service.” 

Cl. of Arr. You of the Jury, look 'on the Priſoners, and hearken ta 
their Cauſe. They ſtand indicted by the Name of //illiam Kidd, &c. 

Mr. J. Turton, You may try all the Indictments together, if they are 
the ſame Perſons concern'd. | 


Cl. of Arr. They are the ſame that are concern'd in the two firſt Indict- 
ments. 

Mr. J. Turton. Then proceed upon theſe two together, 

Cl. of Arr. They ſtand a ſecond Time indicted by the Name of Milliam 
Kidd, late of London, Mariner. (And ſo of the ret.) Upon theſe two In- 
dictments they have been arraign'd, and thereto have ſeverally pleaded, 
Not guilty; and for their Trials have put themſelves on God and their 
Country, which Country you are. Your Charge is to enquire, Whether 
they are guilty of the ſaid Piracies and Robberies whereof they ſtand in- 
dicted, or not guilty, &c. ; 

Mr. Knapp. May it pleaſe your Lordſhip, and Gentlemen of the Jury, 
theſe are two ſeveral Indictments againſt //illiam Kidd, &c. and they are 
both for Piracy. One ſets forth, "That the Priſoners at the Bar, on the 
Twentieth of September, in the Ninth Year of his Majeſty's Reign, fifteen 
Leagues from Carrawar, did piratically invade and take a Ship call'd The 
Mooriſh Ketch, and put the Mariners in fear of their Lives. The other 
Indictment ſets forth, that on the 27th of November, in the Ninth Year 
of his Majeſty's Reign, four Leagues from Callicut, the Priſoners at the 
Bar did ſeize and take another Mooriſh Ship; to both which Indictments 
they have pleaded, Not guilty. 

f we prove the Fact, you muſt find them guilty. We will call Wit- 
nefles. The Witneſſes are the ſame. The whole Story you have heard 
before, and we will apply ourſelves now to theſc Facts mention'd in theſe 
two Indictments. 5 

Mr. J. Turton. You muſt open your Matter firſt, becauſe there is a 
new Jury. 

Mr. Knapp. Then, my Lord, and Gentlemen of the Jury, This Capt. 
Kidd went out of England in a Ship call'd 1% Adventure Galley, He 
firſt went to New-York, and there he ſet out Articles to procure Men, and 
promis'd them that would come into him a Share in the Adventures they 
ſhould get. From thence he goes to Babs- Key, and lies about three Weeks 
there, watching for the Mocca Fleet: He ſent his Boat out three times to 
ſee in what Condition the Ships were. He could get no intelligence the 


Men and true, ſtand together and hear 


grant it me, as well as the reſt, 


| two firſt times, but the third time he did ; they brought him Werd they 


were fourteen or fifteen Ships ready to ſail, and that their Colours were 
Engliſh, and Dutch, and Mooriſh, He lay in wait for theſe Ships, and 
watch'd them; and when they came down, he tell in with them, and 
fired at them; but he found they were under an Engliſh and Dutch Con- 
voy, and ſo away he went and left them, And then he came to cruiſe on 


the Coaſt of Malabar, and there he met with his firſt Prize, and that is the 
Mooriſh Ship mention'd in the firſt Indictment: They ſeiz'd and tock this 


Acoriſh 
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Mooriſh Ship, and entered her, and took; ſeyeral Goods aut of her, 


17 


then let the Ship go away. e will , call our Witneſſes as to this Ship 
firſt. Call Robert Bradinbam and Foſeph Palmer. (Who . and were 
worn.) Mr. Bradinham, what have you to ſay, as to this en... 


Mr. Bar. Hatſ-/l. Tell it from the Beginning; from the Time you 
RAC of England, to the Time of taking this Ship, becauſe. there is a 
new Jury. * er e 

Bradiuham, About. the Beginning 696, we went out of 
England, and went to New-Yor#, in -Galley, whereof Capt. 
Kidd was Commander. > Fe Ayala, Poe es 

Mr. Knapp. Whither did you go? 

Bradinbam. To New-York. We took a Ship 
her to New-York, where we condemn'd ber. 

Mr. Knapp. What Ship was that ? "oo 80 CY 

Bradinham. A French Banker. At New-York, Capt. Kidd. put up his 
Articles, That if any would come aboard his Ship, they ſhould be wel- 
come, no Purchaſe no Pay, mentioning.that he had ay - ing's Commiſ- 
ſion: From thence we went to St. Fauger, then to Madeiras, then to 
Madagaſcar, then to Bonavis, then to 'Foanna, and then to the Red-Sea, 
and then to Babs-Key ; there he lay three Weeks looking for the Mace 
Fleet. | | 

Mr. Knapp, Where !——Bradinham. In Babs-Key. ; 

Mr. Knapp. You ſay he lay there about a Fornight or three Weeks: 
How did he behave himſelf there? 

Bradinham. He ſent out his Boat three 
they could get no Intelligence, | 

Me. J. — Tell whoſe the Mocca Fleet was. | 

Bradinham. They belong'd to the Moors; they were Merchant-men 
belonging to the Moors. CO 

Mr. an. What News did they bring the third T ime ? | 

Bradinham. The third Time they. brought W ord, that there were four- 
teen or fifteen Ships in the Harbour ready to ſail, | | 

Dr. Newton. What did he ſay then? | 

Bradinham, That he would take as many of them as he could; and did 
not doubt but to make a Voyage out of them. 

Mr. J. Turton. What Account did the two firſt Boats bring? 

. Bradinham. No Account at all, my Lord. 

Mr. J. Turton. What Notice did they bring the third Time? 

Bradinham, They brought Word, that there were about fourteen or 
fifteen Ships in the Harbour ready to fail, | 

Mr. J. Turton. Which Time was it that they brought that Word? 
| Bradinham. The third Time. Then the Fleet came down, and Capt. 
Kidd followed them. 

Mr. Knapp. Were there any on Shore to watch this Fleet? 

Bradinham. There were ſome ſent to the high Land of the Iſland, to fee 
if the Fleet, came; and when they ſaw it, they were to give a Sign. with 
a Half-pike and Flag, and then the Boat was to fetch them off. At laſt 
the Fleet came down, and Capt. Aiad went among them, and fired at 
them ; but finding they were under a Convoy, and too ſtrong for him, 
he was forced to leave them. 

Mr. Knapp. Whither did you go then? 
| Bradinham. From thence we went to Carrawar, and by the Way we 
met with a 1/oori/ſh Ship, of which Captain Parker was Commander, 

Mr. Knapp. My Lord, that is the ip that they are indicted for. 
V here was it that you met with that Ship? 

Bradinbam. About fifty Leagues from Carrawar. 

Mr. Knapp, Pray, what did they do with that Ship? 

Bradinbam, We took Capt. Parker's Ship, and took him aboard, and 
the Portugueze for a Linguiſter: and he took out ſome of the Men, and 
bound their Hands behind them, and ordered them to be drubb'd with a 
naked Cutlaſs; and be took out of her ſome Pepper and Coffee, and 
Arabian Gold, and wearing Apparel, and ſeveral other A 

Mr. Knapp, What did he dp with theſe Men, after he had plundered 
the Ship ? | 

Bradinham. He let the Ship go, and kept Parker and the Portugueze aboard. 

Dr. Newton. How many Men were there aboard the Ship } 

Bradinham. About thirty. 

Dr. Oxenden. What Countryman was this Parker ? 


* 


of, May, 


e Adventure 


by the Way, and carried 


Bradinham. He was an Engliſhman. 
Dr. Oxenden. How do you know that ? 
Bradinham. He told me ſo. 


Mr. Knapp. W hat Ship was it ? Bradinham. A Mooriſh Ship. 
Mr. Knapp. What Time was this done ? 
Bradinbum. In September, 1697. 
Mr. Knapp. What did he do with the two Men he took out of this Ship ? 
Bradinham, He kept them aboard this Veſſel. 
Mr. Knapp. What Ship was Captain Kidd in then? 
Bradinham. He was in the Adventure-Galley. . 
Mr. Knepp. Tell us, whether any other of theſe Priſoners at the Bar 
were in that Ship when this was done ? 
Bradinham. Every one of them. 
Cl. of Arr. Was Captain Kidd himſelf there ?------Bradinham. Yes. 
Cl. of Arr. Was Nicholas Churchill there : Bradinham, Yes. 
CI. / Arr. Was James Howe there ?------Bradinham. Yes. | 
Cl. of Arr. Was Robert Lamley there ?------ Bradinham. Yes. 
Cl, of Arr. Was William Jenkins there? Bradinham. Yes. 
Cl. of Arr. Was Gabriel Loffe there ?------ Bradinham. Yes. 
Cl. of Arr. Was Hugh Parrot there? Bradinham. Ves. 
Cl. of Arr. Was Richard Barlicorn there ?------ Bradinham. Yes. 
Cl. of Arr. Was Abel Owens there ?------ Bradinham. Yes. 
Cl. of Arr. Was Darby Mullins there ?------ Braainham. Yes. 
Cl. of Arr. You ſay, you are ſure they were all there? 
Bradinham. Yes, | am ſure they were. 
Mr. J. Turton. What Goods did they take out of that Ship? 
Bradinham. Several Bales of Pepper, ſeveral Bales of Coffee, and ſome 
Myrrh, which is a Gum. | 
Mr. Sol. Gen. What did they do with it? 
Bradinham. Capt. Kidd made uſe of the Myrrh to make Pitch of, 
Mr. Sol. Gen. What was the Value of the Myrrh ? 
Bradinham. About fifteen Pounds. 
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Times; and the two firſt Times | 
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| Bf. Bol. Gan: did they go after the taking of this Ship? 
f Bradinham. 2 . N 
| 1 they do there? © 
radinbam. re the Captain wooded: and watered his Ship. 
| on a hat is 33 ? Far Court. Y 
|  Rradinham. There is an Factory; they ſent ſome Me 
and demanded this Parker the e her the Captain pr 
them, r would not let them know he hu 


them on . - L net ! 
. Dr. Oxenden., Had they any Notice of Parker's being on board Cay, 
had Information from Bombay, by the My. 


Kidd s Ship? 
| Bradinham. 1 ſuppoſe t 
apt. Parker's Veſſel belonged to that Place, 
Ar. Sol. Gen. How far is that Carrawar from Bombay? | 
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Bradinham. About forty Leagues. | 
Mr. Sol. Gen. Where did you go after that ? 
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Malabar Iſlands. 
Mr. Sol. Gen. What was done there? 
Mr. Sol. Gen. Did they take an 
Bradinbam. Capt. Kidd went re there, and burnt ſome Houſe, 
Mr. Sol. Gen. Was there any Sh taken there P---Bradinham, 
Mr. Sol. Gen. What Ship P by 
took a Mooriſh Ship, Skipper Mitchell was the Commander. 
Mr. B. Harſell. You need go no further now. Eee”. 
We will call the other Evidence, if you pleaſe, Mr. $o/bc;ty. 
Mr. Sol. Gen. We will giveour Evidence upon both Indictments together 
heard how far we have d it. Now they went and took another Ship 
about the 17th of November. 
Mr. J. Turton. Now go on. 
Bradinham. Capt. Kidd took this Mooriſb Ship on the Coaſt of Mclabe, 
out of her two Horſes, ſome Bales of Cotton, and ſome Quilts. 
Mr. B. Hatfell. What Countryman was this Skipper Mitchell? 
Mr. B. Hatſell, What Ship was it? 
Bradinham. A Mooriſh Ship ; ſhe belong'd to Surat. 
Bradinham. About 150 Ton. 
Mr. Fol. Gen. What was found in her? 
Mr. J. Turton. Was this on the Coaſt of Callicut ? 
Bradinham. It was on the Coaſt of Malabar. 
Bradinham. Seven or eight Leagues. 
Mr. Sol. Gen. What did they do after this with the Ship, and Goods, 
Bradinham. The People they ſet aſhore, and kept the Ship, and carry' 
her to Madagaſcar. 
Bradinham. The Horſes were worth about 40/7. 
Ar. Sol. Gen. What the Cotton? 
Mr. B. Hatſell. How do you know this Skipper Mitchell was a Dutchman! 
Bradinham. He told me ſo; he came afterwards aboard Capt. Kidd, and 
Mr. Sol. Gem. Were all theſe Perſons aboard this Ship when ſhe ws 
taken ?------- Pradinham. Yes, my Lord. 
ſhe be worth f------ Bradinham.. About 500 /. 
Mr. B. Hatſell. To whom did ſhe belong ?---- Bradinham. To the Mor: 
Bradinham. The Moors that belonged to Suratt, as I was inform'd by 
the Moors. 
Bradinham. She was carried to Madagaſcar. 
Ar. S:l. Gen. What did they do with the Ship? 
Mr. Sol. Gen. Do you know why they ſunk her? 
Bradinham. She was ſunk voluntarily. 
Bradinham, The Ship was ſunk purpoſely. | 
Dr. Newton. What was done when you came to {adagaſcar ? 
with white Men aboard, that belong'd to the Mocca Frigate : Some of the! 
Men belong'd formerly to Capt. Kidd. She was ſuppos'd to be a Pirate Ship. 
Bradinbam. They ſunk her in the Harbour, that ſhe might be conveniet 
for Veſſels to careen by. Some Men came off in this Canoo, and the! 
ſaid it was no ſuch Thing. 
Dr. Newton. Who was the Captain of the Mocca Frigate ? 
Dr. Newton. Was he a Pirate ?----Bradinham. Yes, he was reputed b 
Mr. Sal. Gen. Well 
would do them no Harm. 
Mr. Sol. Gen. Did you hear all this? 
Mr. Knapp. Was there any thing ſaid about Capt. K747's taking ber? 
Bradinham. Nothing. 
Bradinham. They were very friendly together, and they made Preſeas 
to one another. 


Bradinham. They cruiſed on that Coaſt, and they went to one of th 
Bradinham. We wooded and watered our Ship. 
Ships there! 
and plundered ſeveral Boats. 
' Bradinhom. Some time in November (about the 17th of November) the 
Mr. X 
Mr. Knapp. They ſtand charged with taking another Ship. You hay: 
Bradinham. They took a Mooriſh Ship four Leagues from Callicut. 
Skipper Mitchell was the Commander; ſhe was a Mooriſb Ship: He took 
Bradinham. A Dutchman. 
Ar. Sol. Gen. What Burthen was ſhe 
Bradinham. Two Horſes, and about eleven or twelve Bales of 
Mr. Knapp. How far from Malabar? 
and People ? 
Ar. Sol. Gen. What was the Value of the Horſes taken out of her? 
Bradinham. About an Hundred Pounds. 
took Arms under him. ; . 
Mr. B. Hatſell. You ſay, this Ship was about 1 50 Ton; What might 
Mr. B. Hatſell. What Moors? ; 
Mr. Sol. Gen. What did he do with the Ship afterwards ? 
Bradinham. They ſunk her. 
Kidd, This Man contradicts himſelf in an hundred Places. 
Bradinham. When we came to Madagaſcar, there came off a Canov 
Mr. Sol. Gen. What was the Reaſon of ſinking that Ship ? 
told him, they heard he was come to take them, and hang them. 
Bradinham. Captain Culliford. 
Bradinham. Capt. El (wore he would be true to them, and that l 
Bradinham. Yes, he ſwore to be true to them. 
Dr. Newton. What paſſed afterwards between Capt. Kidd and Culliſri 
Dr. Newton, What Preſents were there made? 


Brad. 
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+ ham. Culliford gave to Capt. Kidd fome Picces of 
a e thing he hat. 
ir. Sel. Gen. Did Capt. Kide give Calliferd r Guns? 
uns. 42 
of Money? 


bam. He ſupply'd him with two | 
| Capt.  K:dd ordered the 
Stk tbe hoiſted out, and hard, and Capr. x. 


Dr. Newton: Was' there any Divifion of Goods 
dd had forty Shares for 


Bradinham, After we came to Madagaſcar 
| 17 8, Gn. What became of the Goods of thoſe Ships ? 


Bradinbam. He had a whole Share. 

Cl. of Arr. Had James Hewe any Share? 

Bradinham. He had a whole Share, 

Cl. „Arr. 

Bradinham. He had half a Share. 

Cl. of Arr. Had IV. Fenkins any Share ? 

Bradinham. He had half a Share. | | , 
lin. How can you atteſt, theſe wicked Lies? I had nothing. 

1 r. Baron Hatſell. Who ſhared it ?- Bradinbam. The Captain. 

X:4d. He tells a thouſand Lies. | 


Yes, . of Arr. Look on Hugh Parrot; Had he any Share? 
as. 5 xo Yes, half a Share of Money, * whole Share of Goods. 
Cl. of Arr. Had &. Barlicorn any Share? 
Bradin'am. He: had half a Share. 

Ly Cl. of Arr. Had Abe! Owens any Share ? 

iter Bradinham. He had a whole Share. 

ther C! of Arr. Had Darby Mullins any Share ? 

have Bradinham. He had half a Share. | 

Ship Mr. Sol. Gen. Now if w of you will ask him any Queſtions you may. 
Kidd. Mr. Bradinham, Pray what Share had you ? 

: Bradinham. If my Lord ask me, I will anſwer him, & 
Kid4. Had you any Share ?--- Bradinham. Yes. | 

1 Nidd. Did not you come aboard my Ship, and rob the Surgeon's Cheſt? 

: | 


Bradinkam. No, 1 did not. | 

Kidd. Did not I come to you,, when you went away, and met you on 
the Deck, and ſaid, _ do you take the Cheſt away ? 

Bradinhum. No, I did not do it. | 

Kiid. You are a Rogue. : | 

Mr. J. Tu: ten. It were the ſame thing for him to confeſs it, as to deny 
it, if he had done it. 

Kidd. He did certainly do it. 

Mr. Baron Hatſe!!. But he ſays he did not. 

Mr. J. Turton. Would any of you aſk him any Queſtions ? 

Cl. of Arr. Nich. Churchill, Will you aſk him any Queſtions ? 

Churchill. T came in on the King's Proclamation, and depend whollyon it. 

Riad. Were there not any French Paſſes aboard that Ship? 

Bradinbam. I heard ſay there were, I did never fee them. 


Goch, Kidd. I did not divide the Things, but the Men did what they pleaſed, 
f and you took your Share, and ſaw the French Paſſes. 
carry' Mr. Baron Hatſe/l. What Ship is that you mean; that taken in Sep- 
ter er, or that in N:veniber £ | 
er 


Bradinham. The Masriſb Ship, that Parker was Commander of, 

Mr. Baron Harſell. "There were two mentioned. 

Kidd, Juſt now he told you of two in November ; now he ſays one in 
November, another in September. 

Mr. Baron Hatjell, He ſays, that in September, that Parker was Com- 
mander of, 1 

Afdd. There was no ſuch Thing in November ; he knows no more of 
theſe Things than you do. This Fellow uſed to ſleep 5 or 6 Months to- 
pethir in the Hold. 

Mr. J. Turton, Jaſſure you, he gives a very good Account of the Matter. 

Mr. Baron Hatſeli. Why did you give him a Share then? 

Aid. Becauſe he was Surgeon. As for the Goods, they took it 
amongſt them, and did what they pleaſed, I was never near them. They 
lay wait for me to kill me. They took away what they pleaſed, and 
went tothe Iſland 3 and I, with about 40 Men, was left in the Ship, and we 
micht go whither we pleaſed, 

Hr. Sol. Cen. Mr. Kidd, Will you ask him any Queftions ? 
add. No, no; ſo long as he ſwears it, our Words or Oaths cannot be 

taken. 

(% Arr. Will you ask him any more Queſtions ? 

Aidd, No, no, it ſignifies nothing. 

C. of Arr. N. Churchill, Will you ask him any Queſtions ? 

C4 hl, I came in upon his Majeſty's Proclamation, and rely upon 


tchman! 
dd, and 


ſhe ws 
t might 
e Moni. 
xrm'd by 


? that. 
a Cano! Ul. / Arr. J. Hrwe, Will you ask him any Queſtions ? | 
ie of the!t late. I ſurrendered myſelf upon the King's Proclamation, and plead 
rate Ship. zuilty. 
i Ci. of Arr. R. Lamley, Will you ask this Witneſs any Queſtions ? 

onvenies Zamler. Do you ſay, I had half a Share of Money ?--Bradinham. Yes. 
on the! Lans. No, I hid none. 
dem. 


6 of Arr. It was your Share, and you muſt make it appear, if you ac- 
vunted for it to your Maſter. | 
Laney, If your Lordſhip pleaſe, I was an Apprentice, 
Mr. Baron atſell. To whom was you a Servant ? 
Lamley, [ was an Apprentice to A. Owens. 
Ir. J. Turton. Was Lamley an Apprentice to Owens ? 


| Eratinham, My Lord, he was a Servant to Owens, who was aboard 
em, 


| puted iv 
d chat l 


Ghine sur. 


from the Time of my going out of England, in 
1695.— 
Cl. 


Had R. Lamley any Share? | 
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Mr. J. Turton. Waen both Chips were taken ?-- Bradinhani. Yes. 
Cl. of Arr. Will you ask the Witneſs any Queſtions, G. Le ? 
Loffe. My Lord, when I Eame aboard, the Captain open'd his Com- 
miffion there: Did I ever diſobey his Commands? 
Bradinbam. Not that I know of. 4 | 
Loffe. Did you ſce me receive any Share? . 
Bradinbam. Yes, half a Share of Money, and a whole Share of Goods. 
2 Where? --- -Bradinbam. In great Cabin. | 
Cl. of Arr. What Queſtions will you ask him, Hugh Parrot? 
Parrot. May it pleaſe your Lordſhip, I will give 24 an exact Account 
Month of Oclobe/, 


of Arr. Vou may make your Defence afterwards ; in the mean time, 
will you aſk him any Queftions now ? | 

Parrot. I appeal to him, Whether he ever ſaw me do any ſuch Cruelty 
as he mentions ?--Mr. J. Turten. You hear what he ſays, anſwer him. 

Bradinham. I cannot ſay you were the very Man that did it, but thoſe 
— wong uſed ſo; they were hoiſted up, and drubb'd with a naked 
Cutlaſs. | | 

Parrot. And then I ask him, Whether I ever went any further than my 
Commander order'd me, or againſt the King's Commiſſion, as I thought ? 

Bradinbam. I cannot ſay you did any thing contrary to your Com- 
mander's Orders. 

Parrot. I ask him, Whether, when I might have went aboard this Pi- 
rate, I did not ſtick cloſe to my Captain, and come home with him? and 
Whether I had any Inclination to leave him? 

Mr. J. Turton. He knows not your Inclination. Where did you leave 
Capt. Kidd ? Will you ask him that ? 

Parrot. I came home to Byfton with Capt. Kidd. Doctor, Did I go 
away with them that left Capt. Kids? | 

Bradinbam. You went with Capt. Kidd to Madagaſcar. 

Parrot. I came home with Capt. Kidd, and ſurrender'd myſelf to my 
Lord Bellamont. 

Cl. of Arr. Abel Owens, will os ask the Witneſs any Queſtions ? 

Owens. I ask the Witneſs, Whether I did not ſurrender myſelf? 

Bradinham. | cannot ſay any thing to that. 

Cl. of Arr. Will you ask him any more Queſtions ? 

Owens. No, I ſtand to his Majeſty's Proclamation, and the Mercy of 
the Honourable Bench. | 
| — 4 36 Darby Mullins, will you ask the King's Witneſs any 

ueſtions | 

Mullins. No: May it pleaſe you, my Lord I came in upon the King's 

racious Proclamation, as the King's Evidence knows. Do you not know 
| nn aſhore with you about the 28th of May? 

Bradini am. 1 know he went aſhore, 

Mullins, I went aſhore. I came home upon the King's Proclama- 
tion. We went aſhore at Cape May. I was very ſick of the Bloody- 
Flux, and not able to travel, and was like to die every Day. 

Bradinham. My Lord, I know this Man was very ſick in the Paſſage, 

Mullins. I was a Paſſenger aboard Capt. Shel!y's Ship. 

Mr. J. Turton. How came he to come aboard Capt. Shelly? Where did 
he leave Capt. Kidd ? 

Bradinham. He left Capt. Kidd at Madagaſcar, and took his Paſſage 
with Capt. Shelly afterwards, after theſe were taken. | 

Mr. Set. Gen. How came he to leave Captain Kidd at Madagaſear ? 

Bradinbam. He went aboard Capt, Culliford's Ship. There was about 
60 or 70 Men went aboard Cullrford. 

Mr. Anapp. Call Jeſeph Palmer. 

Dr. Oxenden. He ſays, he came in upon the King's Proclamation to 
Cape May: Do you know any thing of that ?---Bradinham. Yes 

Dr. Oxenden. Where is that Cape May ? | 

Bradinham. Off of Maryland, where Capt. Shelly's Ship was at An- 
chor; and Capt. Gravenport came on board Capt. Shelly's Ship, and ſaid, 
He heard his Majeſty's Proclamation was out to receive Pirates that would 
come in; and the Men rejoic'd that there was ſuch a Thing, and they 
went aſhore, and ſurrender'd themſelves. 

Dr. Oxenden. Where ?---- Bradinham. At Cape May, 

Dr. Oxenden. Did he go to the Governor ? 

Bradi bam. I did not fee him go aſhore. 

Cl. f Arr D. Mullins, Will you ask him any more Queſtions ? 

Mullins. You was aboard when I went aſhore. | 

Bradinham. I did not ſee you go aſhore. 

Mr. $:1. Gen Was he ſick when he went aſhore ? 

Bradinham. He was fick. 

Mullins. I was ſick, and expected to die every Moment, 

Cl. of Arr. All was done before that Time. 

Mr. Scl. Gen. Did he rejoice when he heard the King's Proclamation 
was out, 

Bradinham. I heard him ſay the King's Proclamation was out, and he 
rej ic'd with others. 

Mr. Sol. Gen. Did he ſurrender himſelf to the Governor? 

Bradinham. I cannot ſay that; he went aſhore, 

Mr. Baron Hatſell. Now ſet up Joſeph Palmer. : 

Mr. J. Turion. Gentlemen, Lwould not have you under any Miſtake, 
that ſu rendering himſelf comes not under your Conſideration; it was after 
all the Facts were done that the Priſoner is charg'd with. 

Mr. Knapp. Mr. Palmer, give my Lord and the Jury an Account of 
what you know concerning Capt. Xidd's Voyage from England in the Ad- 
venture Galley, when he went out of 2 and his Proceedings 
afterwards. 

Palmer. About the laſt of April, or beginning of May, he went from 
Plymouth to New-York, and in the Way took a French Banker, and carried 
her to N- Ir, and condemn'd her there: And at New-Yor4 he ſet up 
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Mr, J. 72 ton. He had half a Share, but perhaps he might account for 


Articles to invite Men to come aboard his Ship; That if any would come 


to tis Maſter afterward. 
Cl. Arr. IW. Jenkins, Will you ask the Witneſs any Queſtions ? 
feriins. My Lord, beg he may ſpeak the Truth, whether 1 was a 


ervant. 


g her! 


Prodicham. My Lord, he was a Servant to George Bullen. 
. J. Turton, Was this Bullen aboard then ?---Eradinham. Yes. 


Vol. V. 
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ö Madagaſcar, then to Malabar, then to Joanna, then to 
g Joanna again, then to the Red Sca. 


aboard, they ſhould have a Share of ſuch Treaſure as he ſhould take: He 
was to have forty Shares himſelf, and every Manta half or whole Share. 
And about the firſt of September following, he went from New-York to 
Madeiras, from thence to Bonavis, from thence to St. 7 then to 


ahala, then to 
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Mr. 8 ain Account of What he did. 
Palmer. He ſent out his Boat three times to diſcover 
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Hamer. They were Turks and, /Medrs to IP SY $4 6 
Mr. Knapp. What did he do then ? „ Vs norm 
Palmer. He call'dy the Men by Lot to look out, and he ſent his Boat 


out twice, and they return'd without bringing any Tidings. And he 
ſent the Boat the third time, with Orders to take a Priſoner, or to ſee 
what Ships lay there. And the third tin Word; was 
there were about 14 or 15 Ships lay in the Road ready to fail, with 

Dutch, 'Engliſh, and Moariſb Colours: And when this News came, Capt. 


Kidd order d the Men ta go on the other Side, on the high Lands, to ſee 


that the Ships did not paſs by in the Night; and in 4 or 5 Days the Ships 

came down, about the 14th of Augiſ. The Fleet came down in the Even- 
ing, and Capt. Kidd went after them: And ſome of the Men ſaid, We will 

among, them To- night: No, ſays Capt. Kidd, we will go in the Morn- 

ing, and then we will take our Choice. M. 

Kidd. Did you hear me ſay ſo ?- Palmer. I heard you ſay fo. 

Ph, x * I am ſure you never heard me ſay ſuch a Word to ſuch a Logger- 

| 'AS u. 1 10 Di 2 

ein wr. Theſe are the Words I heard him ſay, And the next Mornin 

he fell in with this Fleet, and went through them; and there was a Datch 

and Zngliſþ Convoy ; and they fired at one another. | | 

Val. Hear me- n bot aer 

Mr. Knapp. You ſhall aſk him what Queſtions you will preſently. 

Mr. J. Turton, Who fired firſt ® + 1 | 
Palmer. The Dutch and Engliſh fired firſt, When we lay between the 

Engliſh and Dutch, a Mooriſh Ship came by, and he fired ſeveral Shot after 
her ! And the Engliſb Ship flung a Shot almoſt home, and then he made fail, 
and went out of the Fleet: And from thence he went to Carrawar, and in 
the Way met with a Ship, whereof Parker was Commander, and there 
was one Antonio, 4 Portugueſe. 

Ar. Sol. Gen. Where was this done? 
Palmer. About fiſty Leagues from Carrawar. 
Mr. Sel. Gen. What Time of the Year, was it? 
Palmrr. It was about September. 

Mr. Bar. Hatſell.” The Witneſs is now come to ſpeak to the Ship for 
which the Priſoners are indicted. | 

Mr. Sol. Gen. Go on; What did they do with that Ship? 

Palmer. He fought the Ship and took her, and took out of her ſeveral 
Bales of Coffee, and he retain'd only one Bale, and ſent the reſt back 
again: Andhe took a Bale of Pepper, and ſome Myrrh to uſe inſtead of Pitch, 

| Mir. Sol. Gen. What Quantity of Pepper was there? 

Palmer. About ſixty Pound Weight | 
Ar. Sol. Gen. What Myrrh ?---- Palmer. About thirty Pound Weight. 
Mr. Sol. Gen. What Value was it of ?---Palmer. I cannot tell that. 

Mr. Sol. Gen. What Arabian Gold? 

Palmer. I did not ſee it: I did not ſee any taken out then; but a pretty 
while afterwards, when Capt. Kidd came to Carrawar, he gave every Mels 
two Pieces of Arabian Gold. 

Mr, 1 N How long was this aſter the Ship was taken? 

Palmer. Len or Twelve Days. 

Mr. Sol. Gen. How was the Pepper diſpos'd of ? 

Palmer. It was divided among the Mefles. 

Mr. Sol. Gen. Had theſe Priſoners their Part ?---Palner. Ves. 

Mr. Knapp. How did they uſe the Men of this Ship ? 

' Palmer. "I here were ſeveral hoiſted up, and drubb'd with a naked Cutlaſs. 
Kidd. Where was this done ?---- Palmer. In your Ship. 

Kidd. What Ship ?---- Palmer. The Adventure Galley, 

Kidd. Did not a Parcel of Rogues go aboard their Ship, and do it ? 
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Mr. 5 For what Purpoſe was this done? 

Palmer. Becauſe on thought they had more Money in the Ship. 
Mr. —_ What Country-man was Parker ? 

Palmer. An Engliſhman, born in the North of England. He ſaid ſo. 


Mr. J. Turton. Who elſe was detain'd beſides Parker ? 

Palmer. One Antonio, a Portugueſe. Parker was detain'd for a Pilot; 
the other for a Linguiſter, 

Mr. J. Turton, What do you mean by a Linguiſter ? 

Palmer. To ſpeak Morih and Portugueſe. 

Ar. Sol. Gen. Where did they go then? 

Palmer. From thence we went to Carrawar, and water'd and wooded 
the Ship ;-and a great many of his Men left him there: And when he ſaw 
his Men leave him he went to Sea; he would not truſt any more to go 
aſhore. And the next Evening he met a Portugueſe Man of War, and 
fought her, but did not take her. 

Mr. J. Turton. Did you know any that left him ? 

Palmer. Peter Lehair, and Churchill, and others; they went to the 
Engliſh Factory, to know whether they would entertain them, or no. 

Mr. J. T:rton, Whe went ? 

Palmer. Mr. Lebair, Nichelas Churchill, and another; they went to 
know whether they ſhould be entertain'd; and they told them, They were 
loth to entertain them, for fear Captain Kidd ſhould know of it, and do 


them an Injury. | 
| Kidd. My Lord, a Parcel of theſe Men went aſhore to run away with 


this Ship. 

Mr. . Turten. Were there any more of theſe Priſoners at the Bar, 
that would have gone off beſides Churchill? 

Palmer. No; but he would have gone off, 

Mr. J. Turten. How do you know that ?- -Palmen. He told me ſo. 

Mr. Bar. Gould. Had they an Opportunity to go off ? 

Palmer. Some more were taken going atterwards, and had got a Boat for 
that Purpoſe ; but they were taken, and Capt. Rid order'd them to be 


brought aboard, and whipp'd at the Gun. 
2 
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bb Kidd. Certainly. you have not the Impudence to ſay that! ; 
. Palmer. I ſap, you order'd them to be whippdy: fot attempting 
go aſhore. ; en en een 9M TR bolts N 
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ane ne we whe anther ith ek 
Ar. Sol. Cen. You, may go on from that. Whither did 
Palmer. To the Malabar iſlinds: Ob - 


Ar. Sol. Gen. What to do? AO e 
Palmer. To take in Water. Cooper went aſhore, and the Nai 
cut his Throat: And Capt. Kidd ſent his Men aſhore; and order'd they, 
divide themſelyes into Squadrons, and to burn all the Houſes they d 
near, except the Houſes that had white Flags upon them. K 4 

Ar. Sol. Gen. Why not them? * 
Palmer. Becauſe they help'd us to water the Ship. 


Manof . 
You g d 


Mr. Knapp. And were there any Houſes burnt? 
Palmer. Yes, a great many. Ta 
Mr. What did he more ? 


Palmer. I heard what he did; I did not ſee it. . 
Mr. Bar. Hatſell. What do you know of any other Ship? 
Palmer. About the 27th of November he took the Ship Maiden, ner 
Callicut. We ſpy'd a Ship in the Night, and chaced her all Night, a; 
the next Morning he took her. Fea, oo * 
Mr. J. Turton, What Ship was that ? 

Palmer. Skipper Mitchel was Commander; it was a Moerifh Ship, g, 
belong'd to Suratt ; ſhe was taken in November, and after that ſhe uu 
called the November. _ : | 

Mr. Sol. Gen. How was ſhe taken ? 

Palmer, Capt. Kidd chaced her under French Colours; and this Skip 
had French Colours; and when he haled her it was in French, and this Skip. 
per Mitchel anſwer'd in French. 

Mr. Sol. Gen. Had the Mooriſh Ship French Colours before Capt. Ky 
put up French Colours, or after ?--- Palmer. After. 

Ar. Sol. Gen. What Colours had ſhe when ſhe was chaced at firft ? 
Palmer. It was in the Night: In the Morning Capt. Kidd hoiſted uy 
Frend Colours, and then the Mooriſb Ship likewiſe hoifted up French Co. 
ours. 8 | 

Mr. Sol. Gen. What follow'd ?---Kdd. Speak true. 

Palmer. 1 will. He fired three or four Shot at the Ship, and commands 
them aboard; and Mitchel did ſo, and ſome of his Men with him; an 
he order'd Monſieur Le Roy to be as Captain; and he came from beluy 
Deck, and receiv'd him as Captain. 

Kidd. Did you ſee that ? 

Palmer. I did not ſee that; but I know he was order'd to do ſo, and he 
receiv'd him as Captain; I was not in the Cabbin at that time. Monfieur 
Le Roy receiv'd him as Captain, and carried him aft. They haled this Ship 
in French, and bid him come aboard in French, and this Frenchman receiv. 
ed him as Captain; and I heard him ſay, That he brought a French Paß 
along with him. 

Mr. Sol. Gen. Who did you hear ſay ſo? 

Palmer. I heard People on board ſay ſo. 

Kidd. Palmer, Did you ſee that pals ? 

Palmer. Indeed, Captain, I did not. 

Ar. Sol. Gen. What did you do with the Ship? 

Palmer. There were two Horſes on board, and ten or twelve Bales 0 
Cotton, and ſome Quilts, and Capt. Kidd fold them at Malabar. 


—_— 


Mr. Sol. Gen. What Goods were there ?- Palmer. Iwo Horſes. e 
Mr. Sol. Gen. What beſides ? 
Palmer. Tenor twelve Bales of Cotton, and ſome Quilts. b 
Mr. J. Turton. What Countryman was Skipper Mitchel, the Captain? 
Palmer. A Dutchman. 
Mr. Sol. Gen. What was the Ship worth ? 
Palmer. | cannot tell the Value of her. | 
Ar. Sol. Gen. What Burden was ſhe ?--- Palmer. About 150 Ton. 
Ar. Sol. Gen. What did they do with thoſe Horſes, and the Cotton! 
Palmer. They ſold them to the Banians, 
Ar. Sol. Gen. What did they do with the Produce of thoſe Goods ! 
Palmer. Capt. Kidd kept it till they had a pretty deal of Money wo- ; 
gether, and then they ſhared it. 1 
Mr. Sol. Gen. Had the Priſoners at the Bar any Shares of it? 
Palmer. Yes. 
Cl. of Arr. Had Capt. Kid himſelf any Share ?---Palmer, Yes. 
Cl. of Arr. Had Nicholas Churchill any Share ? | 
Palmer. Yes, he had a whole Share. 2 
Cl. of Arr. Had James Howe any Share ?----Palm. Yes, a whole Sha 
Mr. J. Turton. Where did they ſhare it ? 
Palmer. On the Coaſt of Malabar. | Bi 
Cl. , Arr. Had Robert Lamley any ?--- Palmer, Ves, half a Share. | 
Cl. of Arr. Had William Fenkins any Share? | 
Palmer. He had half a Share. Fo 
Cl. of Arr. Had Gabriel Leffe any ?--- Palmer. He had half a Share. | 
Cl. of Arr. Had Hugh Parrot any ?--- Palmer. He had a whole Shatt- FF 
H. Parrot. Did you ſee me have any Share? Can you ſpeak that d Kg 
my Face now? Did you ſee any of us have any? the 
Palmer. When Capt. Kidz ſhared this Money, I did not actually ſt 
him pay their Shares; but he call'd every Man by the Liſt, and they c the 
with their Hats in their Hands, and he gave them their Money, and the | 
ſwept it up, and went away. wil 
Mr. Sol. Gen. Were theſe Men call'd by the Lift ?--- Palmer. Les. 
Mr. Sol. Gen. And did they miſs none ?--- Palmer. Not that I knowd: Par, 
Cl. of Arr. What ſay you to Richard Barlicorn ? Had he any! N 
Palmer. He had half a Share: Whether his Maſter had it or no ai F 
wards, I know nor. | 7 
Cl. of Arr. Had Abel Owens any Share? F 
Palmer. He had a whole Share. P 
Cl. of Arr. What had Darby Mullins? Palmer, He had a half Share 1 
Mr. Knapp. I think you were ſpeaking of Arabian Gold that they * 1 


in Meſſes: Had theſe Priſoners their Share of that ? 
Palmer. Yes, there was no Difference; they had all their Shares. 
Mr. Knapp. Now, if you will aſk this Witneſs any Queſtion, you n, 
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14 R. Lawley, Will aſk him any Thing? 
boy . Palmer, How can you "6 [ had a half bare! - 
"Palmer, There was a half Share directed for you. | 
n thing 1 i 
Mr. J. Turton. Was he an Apprentice? | 
Palmer. Ves; he was Servant to Mr. Owens. 
-nkins, Can you ſay, I had any Share? 
almer. I know there was a half Share appointed for 
whether your Maſter had it. 
Mr. J. Turton, Was his Maſter aboard then ? 
Palmer. Ves, his Maſter was aboard then. 
Cl. of Arr. Gabriel Loffe, have you any Queſtions to aſk him? 
Lese. Had 1 any Share ? — Palmer. You had a half Share; I did not 
fee you take it, but you were in the Liſt, | * 
I. of Arr. H. Parrot, Have you any Queſtions to aſ him ? 
| W Did you ſee them come out with the Money in their 
| 1 
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you ; I know not 


On 


Hats ? 


„ Yes. |. | | 
Mr. Sol. Gen. Did Gabriel Leffe come out as contented as the reſt ? 
Palmer. No, becauſe he had but half a Share. 
ſee me come out with my Money ? 


is Ski Loffe. Did you 
15 Ship 2 I N ou come out with Money in your Hat; and I heard, you 
s Skip- I 

ſay, you had half a Share, 


>. As I live, I had no Hat then. ; 
ds Arr. Have you any Queſtions to aſk him, H. Parrot? 
Parret. Did you ſee me have any Share ?—Pabner, I did not ſee you 


Hed receive any Share, but you was called among the reſt. | 
ws yh Mr. J. Turton. He 2 they were all called, Man by Man, to take 
ir Shares, as 

we of Arr. R. Burlicern, Have you any Thing to aſk him? | 

mandel Barlicorn. | 5 of him, Whether he ſaw me have any Goods, or 
IM take any Share | 
. Palmer, My Lord, when the Goods were ſhared at Madagaſcar, I was 
" at Benavis; I was not preſent, but I heard of it afterwards. 
Barlicorn. J hope the Jury will take notice of this. 

he Mr. B. Hatfell. Mr. Bradinham, Did any of theſe Men complain, 
ionen that they had not their Share ? | 
his Sh Bradinham. No, no, I heard nothing of that. : 
**. Mr. J. Turten. Were theſe Shares ſuch as were agreed on in the Ar- 


ticles at Neto- Tor? 

Palmer. Ves, Capt. Kidd ordered the Goods to be hoiſted out. 

Kidd. Did J order the Goods to be hoiſted out? 

Palmer. Les, you did. 

Kidd. It was the Mutinous Men that did it. 

Parrot. How do you know that I had any Share? You did not fee me 
in a Year after, 

Palmer. 1 do not ſay, I ſaw it given you. 

Kidd. My Lord, there were 95 Men that deſerted my Ship, and took 
away what they pleaſed ; we could not ſtand in Defence of anv T hing. 

Barlicorn. Was not I an Apprentice to Captain X44, and waited on 
him continually in the Ship ? 

Palmer. Yes, you were. g 

Mr. Sæl. Gen. Had he a Share allotted him ? 

Palmer. Yes; but I am apt to think his Maſter had it, 

Mr. J. Turton. Who was his Maſter ? 

Palmer. Captain Kidd. 

Cl. of Arr. A. Owens, Have you any Thing to ſay for yourſelf? 

Owens. | refer myſelf to the King's Proclamation. 

Cl. of Arr. Darby Mullins, Have you any Thing to ſay for yourſelf ? 

Mullins. I came to Cape May, where I heard of the King's Proclama- 
tion. Did not you and I come aſhore together? 

Palmer. Yes, we did, the fame Day. 

Mullins. Did not we come aſhore on the King's Proclamation ? 

Palmer. We did hear of it. 
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lains as you; II would not go leng with you? This was the Reſon I 
cou d fot Cote home. D woch wick others, fer fite to the Boat, 
to deſtroy my Ship? -o 301 1550, And 2 be 
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| Palmer; I know nothing of that; but I am ſure 


- 


I faved your Life on the 
” Kidd. My Lord, they took what'they! pleafed' out of this Ship, and I 
was forced to ſtay by myſelf, and pick up hete a Man, and there a Man, 
to carry be ene lt Ninn nem! a ft ee I. 
Cl. F Arr. Nicbolas Churchill, What have you to ſay for yourſelf? 
Churchill. My Lord, I plead Guilty, and rely on the King's Frocla- 
mation. eee bib 180 8 ; 
Cl. of Arr. Jumes Howe, have you any Thing to fay for yourſelf? 
Hnve. I plead Guilty, my Lord. | 
Kidd. Here are ſome Gentlemen here, I deſite 
my Reputation. Here is Col. Hewſon. 
Mr. J. Turton. What do you aſk Col. Hewſon? | | 
Kidd. J afk'him what he knows as to my Reputation in the 1//:/7 
Col. Hewſon. My Lord, he was a mighty Man there. 
der my Command. He was ſent to me by the Otder 
Mr. Kol. Gen. How long was this ef 
Col. Hein. About nine Yeats ago. 


they may be heard as to 


Idler. 
He ferved un- 
ol Col. Codrington. 


He was with me in two En- 


| gagements againſt the French, and fought as well as any Man J ever aw, 


according to the Proportion of his Men. We had fix Frenchmen to deal 
with, and we had only mine and his Ship. 

Kidd. Do you think'I was a Pirate ? | 

Col. Hewſon, I know his Men would have gone a-Piratcering, and he 
refuſed it, and his Men ſeized upon his Ship; And when he went'this 
Lerche he conſulted me, and told me they had engaged him in ſuch an 
Expedition; and I told him he had enough already, and might be con- 
tented with what he had: And he ſaid, it was his own Incliuation; but 
my Lord Bellamont told him, if he did not go the Voyage, that there were 


Great Men, and they would ſtop his Brigaztine in the River, if he did not 


go. 

Mr. J. Turten. Who told you ſo? Did he? 

Col. Hewſon. Yes, my Lord. 

Mr. J. Turton. If he had kept to the honeſt Deſign of that Expedition, 
he had done very well. Did you apprehend that his Intention in that 
Undertaking was to be a Pirate ? [5 

Col. Hewſon. No, my Lord. 
Cruiſing, and ſurprize Pirates, | 

Mr. Sol. Gen, Did he tell you he had no ſuch Defign ? 

Col. Hewſon. Yes, he ſaid he would be ſhot to Death before he would 
do any ſuch Thing. I know he was very ſefviceable in the /Fet-[ndtes, 

Cl. of Arr. Robert Lamley, Have you any Thing mote to ſay? ? 

Lemley. 1 can ſay nothing, for I have none of my Friends here. . 

Kidd. Call Thomas Cooper. (Who appeared) 

Mr. J. Turton. What Queſtions do you aſk him? 1 

Kidd. Sir, pray, tell my Lord what you knew of me in the {ndies, 

Themas Cooper. I was aboard the Lyon, and this Capt. Kidd brought his 
Ship from a Place that belonged to the Dutch, and brought her into the 
King's Service at the Beginning of the War, about Ten Years ago; and 
he tcok Service under the Colonel; and we fought Monſieur Du Gaſs a 
whole Day, and, I thank God, we got the better of it ; and Capt, Kidd 
behaved himſelf very well in the Face of his Enemies. | 

Jury-man, How many Years ago was this? 

Tho. Cooper, About "Ten Years ago. 

Cl. of Arr. Robert Lamlry, Have you any Thing more to ſay ? 

Laml:y. I have no Friends here, [ am a Prentice, my Lord. 

Cl. of Arr. William Fenkins, Have you any more to ſay ? 

Fenkins. I was an Apprentice, my Lord. | a 

Cl. of Arr. Gabriel L:ffe, Have you any Thing to ſay ſor yourſelf ? 

Loffe. My Lord, 1 was a Servant under Capt. Kidd, and always obey- 


He told me his Buſineſs was. to go a- 


q 


| 


| ed his Commands, and had no Share, I came home with Capt. X;44 


to Baſton, and went to my Lord Bellamont, and the Men came and told us 
he had diſcharged us, and I went about my Buſineſs. And fome Days 
after we were committed to Priſon, and I was lick, and my Lord let me 
be in the Keeper's Houſe, and 1 was truſted by him four or five Months 
with the Keys to look after the Priſoners, Mr. Davis can teſtify this. 
If I had had a mind to have done any ill Thing, I might have done it 
then. (Then Mr. Davis appeared.) Pray, Mr. Davis, declare what you 
know of me when I came to Beſlau, and how the Keeper intruſted me 
with the Priſoners. [ 

Mr. Davis. I remember when we came there to the Rad- Iand, Capt. 
Kidd ſent him home: And when be came to Beſlen, he was truſted with 
the Keys, and had liberty to go where he picaſed not out of the Yard. 

Mr. J. Turton. Was this after he was a Priſoner ? ; 

Mr. Davis. Yes, my Lord, 

Gabriel Lee. I hope the Jury will take notice of this, 

Kidd. Mr. Davis, Did you not hear of any French Paſtes that I had? 

Mr. Davis. I heard of them, and I ſaw them. | 

Mr. Fel. Gen. How do you know they were French Paſſes ? 

Mr. Davis. He told me they were French Paſſes; I did not know it, ! 
could not read them. 

Mr. J. Turton. They ſnhewed you the Papers; Did you know what 
Ship they belonged to: 

Mr. Davis. No, my Lord, notT. 

Kidd. I deſire Captain Hunt may be called, to know what my Lord 
Bellamont ſaid of me. 


— Mullins. Did not you hear, that all the Men were glad at the News, 
when they heard of the Proclamation? : 

le Shar Dr. Oxenden. What Cid theſe Men ſay then? 

ö Palmer. They all rejoiced to hear of ſuch a Thing. 

Mullins, From the Time I came from Madagaſcar 1 was ſick of the 
| Bloody-Flux; I could not walk a Mile in a Day. | 
hare. Palmer. I know you was lick. 

Mullins, 1 have no more to ſay: I ſtand to your Lordſhip's Mercy, 
Sat and the King's gracious Proclamation. 

3 * Mr. J. Turton, If you have any Witneſſes to call for yourſelves, you | 
le 170 may call them. Capt. Nad, what have you to ſay for yourſelf ? You | 
tk 013 may make your Defence, firſt for that Ship taken in September ; then, for | 
aually te that in Nevemter, | 
rt * Kidd, What is it the nearer for me to ſpeak? I have no Witneſſes for 
they theſe Things. 

, Mr. B. Hatſell. Yeſterday you produced your Commiſſions; if you 
Yes will, they may be read now. 
1 * F , * It availed nothing then. Here is all theſe Men ſaw the French | 
als. 
1 a Palmer. Indeed, Captain, I never ſaw it. | 
* 0g Kidd. You left my Ship, with 95 Men more, and you went a-roguing | 
afterwards, 

Mr. Sel. Gen. Why did you go aboard that Pirate? | 

chart Kidd. My Lord, | had a Deſign to take that Frigate, and then I de- 
zalf; N ſigned to come for England. I would not go with ſuch a Roguiſh Crew 
at the) as yu were, Was not I threatened to be ſhot in the Cabbin by ſuch Vil- 
hares. 


mb 
1, you 7 


Mr. B. Hatſell. That will ſignify nothing. | 
Cl. of Arr. Hugh Parrot, Have you any Thing to fay for yourſclſ ? 
Parret. My Lord, I had no Share of the Goods. 

Kidd. My Lord, I deſire this Commiſſion may be read. 

Mr. B. Zlatſell. Is it under the Broad-Seal? h 

Mr. Crawizy, It is a Letter of Mart and Repriſals, my Lord. 


[Then the Comm! ſion was read, dated the 111h of December, 1695. 
| I iliem 
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| When: ey eie te NewsFork; there were cher Things in Contc, 
plation. Then he made a Proclamiation, to give Notice, That if 
would come aboard him, be propes'd Terms tor their Encoutagemen,” 


William Kidd. Now, my Lord, in purfuance of this Commiſion, I 
went and took theſe Ships, which had French Paſſes on board, and my 
Lord Bellamont took them by Force from me. 4 * * 
Mr. J. Turton. You took one French Ship, and a8ted'in s regular Man- 
ner to condemn her; but, Did you do ſo with the reſt? 5 

' Kidd. 1 could not carry theſe Ships home, by reaſon my Men had left 


Mr. J. Turton, Mr. Bradinham, with, what Numbet of Men did you 
go out of England ? Bradinbam. With about ſeventy Men. 

Mr. J. Turton. What Number had you when you went from New-York ? 

Bradinham. About 155. - EE | | | 

Mr. J. Turton. So that your Number was encreas d. 

Bradinham. Yes, my Lord. Wo! | 1 ; 

Mr. J. Turton. Was there any other Ship condemn'd, beſides the French 
Banker ?---Bradinham. No, my Lord. LE on e 

Kidd. Theſe Men were ſome of them that left me, and took the Goods 3 
what was left I carried with me. n | peg 

Cl. of Arr. Hugh Parrot, have you any more to fa EIN WP 

Parrot. The D cannot prove that I had any Share: I came 
with my Commander from Madagaſcar, and he paid me an hundred Pieces 
of Eight, and my Lord Bellamont ſeized all: And 1 had Pe enough 
to have gone a- pirateering with Capt. Culliford, but I t d them I would 
not: And I came to my . Bellamont, and ſurrender'd myſelf. 
i Cl. of Arr. Robert Barlicorn, have you any thing to ſay in your own 

efence ? | . 3 

Barlicorn. I deſire Witneſs may be call'd, to know whether I was not 
a Servant aboard ? | | 

Mr. J. Turton. The King's Evidence ſay you were. 

Cl. of Arr. Abel Owens, what have you to ſay ? 5 | 

Owens. I own myſelf Guilty; I came in upon the King's Proclamation. 

Cl. of Ar. Darby Mullins, what have you to ſay ? W 

Mullins. 1 did what 1 did under the King's Commiſſion ; I obey'd my 
Captain, and came home with him; I durſt not for my Life do otherwiſe. 
Examine the Witneſſes, ang they will not ſay otherwiſe. Mr. Bradinham, 
did I do any thing againſt the Captain's Command ? _ il] 

Bradinbam. 1 cinnot ſay but he did always obey the Captain's Com- 
mands. , R 

Ar. Sol. Gen. Did he not go aboard Capt. Culliferd afterwards ? 

Bradinham. Yes, my Lord. | 

Mullins. 1 went for Want. | 

Cl. of Arr. Have is + of you any more to ſay ? 

Parrot. My Lord, I did not go out of England with Capt. Kidd, but I 
ſhipp'd myſelf on board a Merchantman bound for Newfoundland, and 1 
was taken by a French Privateer; and afterwards coming to r 
Capt. Kidd was there, and he took a Piſtol to ſhoot me, but I avoided it: 
But hearing afterwards that Capt. Kidd had the King's Commiſſion, | 
went aboard him. | e 

Mr. J. Turton. Had he any Commiſſion to take any Goods from the 
King's Subjects ? 1 

| Mr. Bar. — Capt. Kidd ſays, the Seamen forced him from the 
Ship, and you ſhared the Goods yourſelves, | 

Parrot. He does not ſay ſo of us. My Lord, with Submiſſion, be 
pleas'd to aſk my — whether I ever diſobey'd his Commands, or 
was forward to attempt any ill Thing, or did any Thing of that which is 


alledged againſt me ? | | 
Kidd. Mr. Bradinham, are not you promis'd your Life, to take away 


mine? 
Mr. J. Turten. He is not bound to anſwer that Queſtion : He is very 
fit to be made an Evidence for the King; perhaps there can be no other 
in this Caſe, than ſuch who are in his Circumſtances. 

Parrot. With Submiſſion, I ak the Evidence, whether I ever diſobey'd 
the Captain's Orders ? 

Mr. J. Turton. The Captain's Orders will excuſe you in honeſt Things, 
but not in unlawful Actions. 

Parret. As for the Ships the were taken, I had no Hand in it. 

Mr. Knapp. But you receiv'd your Share, and knew of the robbing of 
the Ships. 

Mr. T. Turton. Gentlemen of the Jury, here is J/il'iam Kidd, Nicholas 
Churchill, James Howe, Robert Lamley, William Fentins, Gabriel Loffe, 
Hugh Parret, Richard Barlicorn, Abel Owens, and Darby Multins, the Pri- 
ſoners at the Bar, who are all indicted for Piracy, or piratical and felo- 
nious taking a AMeeriſb Ship on the High Scas, about fifty Leagues from 
Carrawar in the Ea/t-Indies, and ſeizing the Goods that were in that 
Ship, to a conſiderable Value. And they are alſo indicted for the pira- 
tical and felonious taking another Ship, which was likewiſe a Heri 
Ship, wich the Tackle and Apparel thereof, to the Value of an Hundred 
and Five Pounds, four Leagues from Callicut in the Eaft- Indies. Now to 
theſe Indictments they have pleaded Not guilty : And whether they are 
guilty or no, you are to determine, on the f vidence you have heard. 

I necd not tell you the Heinouſneſs of this Offence wherewith they are 
charged, and of what il] Conſequence it is to all Trading Nations, Pi- 
rates are called Heftes humani Generis, the Enemies to all Mankind; but 
they are eſpecially ſo to thoſe that depend upon Trade: And theſe Things 
that they ſtand charged with, are the moſt mitchievous and prejudicial to 
Trade that can happen. But as it is not my Buſineſs to aggravate the 
Offence, ſo it is yours to conlider, whether they, or any ot them, are 
guilty, or not. 

Two Witneſſes have been produced for the King, and both of them 
were concerned in all the TranfaQtions relating to the Priſoners ; and by | 
their Evidence it appears, That in the Year 1699, about the Beginning of | 
May, Capt. Kidd, who was Captain of The Adverture-Galley, was fitted out | 
on a very good Deſign ; for he was to take Pirates, and to ſeize the Ships | 
and Effects of the King's Enemies : That was the End of this Expedi- 
tion. He went out from Phmauth with about Seventy Men from Eng- 
land; they ſail'd to New-York, and in their Paſſage they ſeized a French | 
Veſlel, and that Veſſel was condemned in a due Manner, and that was 


purſuant to their Commiſſion, 


— — 


That they ſhould de Sbarers in alt they could acquire ; he bimfeff we, 
have Forty Shares, wean the Ship, \ ps a Ang and Provett 
were his ; and the-reſt ſhould be divided proportionable. to thoſe thy 
ſhould be aboard him. And whereas they went out with Seventy M 

'there their Number was eiicfess'd to 155, for with that Number Ne fig 
from New-York. © | $ co 4 
. Gentlemen, The Witneſſes tell you whither they went afterwarg: . 

will. not mention all the particular Places, but only fuch where any Th; | 
remarkable was done, "The ſay, they came to a Place called Babs. E 
and there, it ſeems; they had an Intention to obſerve a Fleet, call'd 25 
Mocca Fleet : There they ſtay d about three Weeks, and in that Time 


Capt. K3dd ſent his Boat thiee Times to Aera, Where this Fleet wi, 


The two firſt Times they brought no certain Account; but the laſt Boat 
that was ſent brought Intelligence, that there were fourteen or fi ft n 
Ships lay in the River or Harbour there, and were ready to ſail; and * 
they had Dutch Colours, gli Colours, and Mooriſb Colours. * 
Capt. Kidd faid then, He expected to make a confiderable Advanta 
them. And after this Advertiſement he ſent ſome Men to the high 155 1 
to oBferve the Motion of this Fleet ; who, after ſome Time, gabe Na 
that the Fleet was coming; and then he went out with his Veſſel; = 
as they tell you, he went into this Fleet, and diſcharg'd ſome Gin 
them ; but they having a Convoy, he found he was not a Match for » 
and that it would be in vain to attempt any thing further on fo great 
Diſadvantage ; and fo that Deſign was fruſtrated But it mult be ob. 
ſerved, That theſe Ships were all Englifp, Dutch, and Moeriſh, and non 
of them French; which ſhews Capt. Aidd's Inclination to take ſuch Shi ! 
for which he had no Authority by any Commiſſion. * 
But they tell you, after this, When he had met with this Diſappoint. 
ment, then he fail'd towards the Coaſt of Carratbar, ind there the 
with the firſt Mecoriſh Ship, that he is now charged with; and this $h; 
they ſeized, and took one Parker, who was the Captain: They ein 
him, and alſo a Portugueſe, whom they made uſe of as an Interpreter; an4 
ſome of the Men, whom they treated in a barbarous Manner, They tl 
you, That there happening to be an Eugliſß Factory near that Place they 
of that Factory underſtanding that this Parker and the Portugueſs were On 
doard the Ship, they ſent to demand them, and Capt. Kid deny'd them 
and ſaid, There were no ſuch Men on board, and yet he had hid them *. 
der the Deck, You are alſo told by the Witneſſes what they found and 
ſeiz'd on board this Ship, viz. Pepper, Coffee, Myrrh, and ſome Gold 
They have told you, the Gold was ſhar'd amongſt them, and in Specie 
as I remember ; every Meſs had two Pieces, and the reſt of the Goods 
were divided amongſt them in Proportion, according to their original 
Agreement, or -they had their Shares of the Money for which they x 2: 
ſold. This was the firſt Ship that he ſtands charged with the paratica] 
taking of; and this Ship was a Mooriſh Ship, and did belong to the Na. 
tives of that Place. | 
And then it appears they went to the Coaſt of Malabar, and there they 
took the other Ship that he is charg'd with by the other Indictment; the 
fhrit was taken in September, and this in November. There was on board 
that Ship two Horſes, and ſeveral Bales of Cotton, and ſome other Goots: 
and this alfo belong'd to the Moors, and one Skipper Mitchell, a Dutchman, 
was Captain of her. When they had taken this Ship, they went to A. 
dagaſcar, and there, it is told you, they ſunk this Veſſel : And they having 
ſeveral other Goods that they had taken out of another Veſlel, the Good; 
were fold, and divided between the Captain and the reſt of the Men, ac- 
cording to their ſeveral Proportions. And it is prov'd to you, that every 
one of theſe Priſoners had ſome Share of the Product of thoſe (ooks. 
And now, to ſhew what Capt. Xidd was, and that he was a Favourer of 
thoſe he ought to have oppoſed, there was another Pirate there, one Capt. 
Culliford, who had a Veſſel that he us'd to the ſame Purpoſe, call'd Th 
Great Mahomet ; and he having heard of Xidd's Commiſſion, had a Jes- 
louſy that Capt. Kidd had a Deſign to take him and his Company; but 
he told them, he had no ſuch Deſign; he was ſo far from that, that he af: 
ſur'd them, nay ſwore, he would be true to them : And there were great 
Appearances of Friendſhip between Capt. Kidd and Capt. Cu!! ford; ther 
made mutual Viſits to each other; and Capt. Aidd did accommodate Cal 
liford with ſome Guns, and gave him liberty to take any thing he had; 
and Capt. Culliford likewiſe preſented him with CHa Silks. "Now this 
alſo is given in Evidence, to ſhew that Capt. Xii had a piratical Deſign in 
all this, and that he did aſſiſt thoſe that were engag'd in the like Defign 
with him, inſtead of endeavouring to ſuppreſs them. a 
Now, Gentlemen, the firſt Witneſs, Robert Bradinbam, has declar'd a 
this to you; and likewiſe Zo/eph Palmer has ſpoken to the fame Purpote, 
tho* ſomething more than the other; and he tells you, how they wen: 
aſhore on one of the Malabar Iflands, and how they burnt ſome Houſes, 
and did other very barbarous Things ; but that concerns not this Matter 
for which they are now indicted. He tells you alſo, that when they took 
one of theſe Ships, whereof Capt. Parker was Commander, they took two 
of the Men on board that Ship, and hoiſted them up, and uſed them ſe- 
verely ; which they did, to cauſe them to diſcover what Things of Value 
they had on board; but it ſeems they had nothing of any conſiderable 
Worth on board: However, this ſhews, that Capt. K had a Deſign to 
act Piratically, The Witnels gives you an Account of all the Trang: 
tions in taking the two Ships, and diſpoſing of the Goods, and dividing ot 
the Money: Indeed he ſays, when the Diſtribution was made, he was not 
in the Cabbin, but tells you, he heard the Lift ca!P'd over, and all i: 
other Priſoners ſeverally went in, and brought out their Shares in tier 
Hats, or otherwiſe, and did not hcar any one complain that he had nat 
his Share. | 
Gentlemen, there are three Perſons that were Seryants, that is, Robert 
Lamley, he was Servant to Owens the Cook; William 3 he was 
Servant to the Mate; and Richard Barlicern, who was Servant to Capty 
Ridd. Now, though theſe might have their Shares delivered them, jet 
it 
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Jin ges you this Account ef Capt. Kidd, That he was under his Com- 


es woctuily tranſereſs'd the Buſineſs of his Commiilion, and acted con- 
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ſum d that were to be accountable to their Maſters: 
And they being Servants, ſuppoſe you will think to diſtinguiſh them 
from the reſt. 


Gentlemen, this is the Sum of the Evidence given for the King ; and, 
: "deed, this ſeems to be as ſtrong an Evidence againſt the Priſoners at 
— Bar as can be: They did endeavour to take the Aſocra Fleet, but they 
0 -re too ſtrong for them: And 3 could have no Suſpicion that they 
ings French, for they had Engliſh, Dutch, and Afoorifſh Colours; fo that 
Capt. Kidd could have-no Pretence from his Commiſſion to look after 
theſe Ships: There were no French among them, and yet there he lay 
mates Weeks waiting ſor them; but they did 8 take theſe two 
Ships mention'd in the Indictments, and diſpos'd of the oods, and ſhared 
the Product among themſelves. Here is all the Evidence that can be 
-iven of Piracy. 

Now Capt. Kidd, when he comes to make his Defence, tells you, He 
had a Commiſtion, and it-was produced (and that is no more than what is 
common in Time of War), whereby he is authoriz'd to take the Ships and 
Goods of any of the Subjects of the French King; but it is penn'd with 

reat Caution; he is to take none but the Goods and Ships of the French 
Kinz, or his Subjects ; and he is to keep an exact Account of all that he 
takes, and to procure them to be condemned in the Admiralty, Now, 
if he had purſued this Commiſſion, and = no further, it had been well: 
he had done juſtly, and anſwered the End on which he was ſent out. 
And it does appear, that the firſt Veſſel that he took in his Paſſage to 
New-7- rk was thus condemn'd : But afterwards I do not find that he had 
any Regard to his Commiſſion, but waited for that great Mocca Fleet a 
conſiderable time, I think about three Weeks; and being diſappointed 
there, he afterwards did take theſe two Ships mention'd in the Indict- 
ment; and it does not appear that they were French Ships, neither were 
there any French Paſſes on board. One of the.Witneſles indeed ſays, He 
heard of French Paſſes ; but neither he, or any other Perſon that has been 
produced, has ſcen one of them. Now I do not obſerve that his Com- 
miſhon does any manner of way tend to excule the Captain in taking both, 
or either of theſe Ships: One of them was under an Engliſi Commander, 
which was Parker, the other under a Dutchman ; there were no French- 
men aboard, only Le Rey, who was made a kind of a Mock-Captain by 
dd, to ſerve a preſent Turn. But what Capt. Xidd has ſaid from his 
Commiſſion, is fo far from juſtifying him, that it ſeems rather an Aggrava- 
tion of his Crime: For he that will go out with the King's Commithon on 
a juſt and laudable Deſign, to take the Ships and Effects of the French 
King in ar, and alſo to deſtroy Pirates (which were the principal Ends 
of his being fitted out to Sca), and inſtead thereof will turn Pirate him- 
felf, male uſe of the Force with which he was intruſted, for the promot- 
ing his Piratical Purpoſes, and for the felonious taking the Ships and 
Goods of thoſe that were in Amity with the King of England, appears to 
be guilty of a manifeſt Breach and Violation of his Trutt, attended with 
very aggravating Circumſtances, 

Nou, for thoſe Three that were Scrvants, I muſt leave it to you, whe- 
ther they did act otherwiſe than they might do. A Servant is to obey his 
Maſter, but it muſt be in Things Jawtul and honeſt ; if they did any 
Thing elſe, you, who have heard the Evidence, will conſider of their 
Guilt, and whether their Caſes differ from the reſt : But there is ſome 
Probability, that their Shares might be accounted for to their reſpective 
Maſters. 

Now, as to the reſt, there are ſome of them that do pretend they did 
ſurrender themſelves; one of them to Mr. Riches, a Juſtice of Peace in 
Surrey; others, to Colonel Baſe, who was a Commander in Eaſt-Ferſey ; 
and it docs appear, that they did ſurrender themſelves accordingly : But 
that docs not come under your Conſideration ; you are to conſider only, 
whether they are Guilty of the Facts they are charg'd with, or no. As 
to what Lit their ſurrendering themſelves may have with his Majeſty, 
muſt be lot to the King's Royal Pleaſure, but we arc to conſider the Evi- 
dence. Now they generally fay, They did obey the Captain, and that 
they underſtood he had the King's Commiſhon. Truly, fo far as he pure 
ſued the King's Commiſſion, they were to obey him; but when he acts 
contrary to the King's Commiſſion, in Acts of Piracy upon the Ships, 
Goods and Effects of the King's Friends, and thoſe ih Amity with the 
Crown of England, they ſhould have been fo far from obeying and aſſiſt- 
ng him, that they ſhould have obſtructed him, and ſeiz'd him, that he 
aht have been brought to Juſtice, and that would have been a greater 
Vindication of their Innocencies. But, as the Matter now appears, I do 
not fce that any thing they have ſaid tends to their Defence, and there- 
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inde-d, there are ſome Witneſies appear for Capt. Kidd. Colonel Hew- 
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Maw! whe Beginning of the War, and, that he fought, and behav'd 
Bintil vary well, and was ſerviceabic in the J/e/t- Indies ; and he ſays, 
" / 
: 


- 
* 
% -% 
f 
TY, 
+- 
* 
* 


d:icours't him about his going out on the Expedition he was ſent; 
vu tat [74 aid he had no Inclination to go. And Mr, Cooper like- 


wile tells you, That about ten or twelve Years ago he knew him, and 
that by fought the french, and bchav'd himſelf very well at that Lime; 
aud that ſeveral of his Men ran away with his Ship when he was at 
Antag. 
a Then there is Gabriel Lefſe, he has produced a Witneſs for himſelf, one 
Wees; and Davis tells you, He was a Prifoner in New-York, by Order 
n wy Lord Bellamont; and at firſt they were fome Days there before 
wey were taken into Cuſtody; and there was ſo-little Apprehenſion of his 
nga dangerous Man, that he had fome Favour allow'd him, and had 
u (tcat deat of Liberty. This is that he ſays. I find not that any of 
me ret have produced any Evidence, only they ſay they were under the 
ammander, and were to obſerve him; but if that would excuſe them, 
en all Pirates would be excus'd. Now, as to Capt. Kidd, it ſcems he 


"IV to the End and Deſign of his being ſent out, and in the piratical 
«mg the Ships and Goods mention'd in the Indictments, in which the 
ner Priſoners at the Bar have join'd with him; and they were ſo far 
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from being the Ship and Goods of the French King, or his Subjects, or 
Pirates, that they were the Ships and Goods of Perſons of other Nations 
in Amity with the King of England. Now if you believe theſe Wit- 
neſſes, that Capt. Kidd has taken theſe Ships in a piratical Manner, and 
that the other Perſons aſſiſted him in it, and had their Shares of the 
Money and Goods, which is an Evidence of their conſenting to, and 
ſpontaneous acting, I believe you will think fit to find them Guilty; 
but I leave it you. And as to theſe three Perfons that were Servants, I 
muſt leave their Caſe to your Conſideration, whether you will thiak fit 
to diſtinguiſh them from the reſt, or not. 


[Then an Officer was ſworn to keep the Fury.] 


[And after about Half an Hour the Fury return'd, and brought in their 
Verdie.) 


Cl. of Arr. Gentlemen, anſwer to your Names: Milliam Smith. 

William Sm th. Here, Cc. 

Cl. of Arr. Gentlemen, Are you all agreed of your Verdict: 

Omnes. Yes. ; 

Cl. of Arr. Who ſhall ſay for you ? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, Hold up thy Hand. (Mich he did.) Look 
upon the Priſoner : How ſay you? Is he Guilty of the Piracy and Rob- 
bery whereof he ſtands indicted by the firſt Indictment, or not Guilty ? 

oreman. Guilty. | | 

Cl. of Arr. Is Nicholas Churchill Guilty, or not Guilty ? 

Foreman. Guilty. p 

Cl. of Arr. Is James Howe Guilty, or not Guilty? 

Fireman. Guilty. 

Cl. of Arr. Is Ribert Lamliy Guilty, or not Guilty? 

Foreman. Not Guilty. 

Cl. of Arr. Is William Jenkins Guilty, or not Guilty? 

Foreman, Not Guilty. 

Cl. of Arr. Is Gabriel Loffe Guilty, or not Guilty ? 

Foreman. Guilty. 

Cl. of Arr. Is Hugh Parrot Guilty, or not Guilty? 

Foreman. Guilty. | 

Cl. of Arr. Is Richard Barlicorn Guilty, or not Guilty ? 

F:reman. Not Guilty. 

Cl. of Arr. Is Abel Dry Guilty, or not Guilty ? 

Foreman, Guilty. 

Cl. of Arr. Is Derly Mullins Guilty, or not Guilty ? 

Foreman, Guilty. 


[ In like manner Kidd, and Six more, were found Guilty on the other In- 
dici ment, and the Three Servants Acquitted.] 


Re 4 — — 
The Trial of William Midd, and the other Nine Perſons, upon 
Two more Indictments of Piracy: | 


One committed on a Mor iſh Ship, four Leagues from Callicut; the other, 
on a Portugueſe Ship, twelve Leagues from Cullicut, 


HE Priſoners being call'd to the Bar, and the Jury call'd, and 
Capt. Ki4d challenging thoſe that had Try'd him for the Murther, 
the Twelve that were ſworn are as followeth ; viz, 


Jury. 
of. IWatſon, Gilbert Eaſt, Marm. Bludder, 
of. Villers, Tho. Humfrevil, Fo. Scot, 
Geo. Aſhby, The. Plai/ted, Jo. Reynolds, 
Ed. Fenwick, Sam. Rown, Rich. Drew. 


Cl. of Arr. Cryer, count theſe : Fo. Watſon. 
Cryer. One, Oc. Twelve Good Men and True, ſtand together, and 
hear your Evidence. | 


Mr. J. Turton. With what will you proceed on now? 
Cl. of Arr. With the two other Ships. 


[Then the N Proclamation for Information was made; and the Priſoners 
being bid to hold up their Hands, the CI. of Arr. charg'd the Jury with 
them thus: 


Cl. of Arr. You of the Jury, look upon the Priſoners, and hearken to 

their Cauſe. They ſtand Indicted by the Names of William Kidd, late of 

London, Mariner, &c. (As before in the Indittment.) Upon this Indict- 

ment they have been arraign'd, and thereunto have ſeverally pleaded Not 

Guilty, and for their Trial have put themſelves on Gop and their Coun- 

try, which Country you are, Your Charge is to enquire, whether they 

be Guilty of the Piracy and Robbery whereof they ſtand indicted, or not 

Guilty, Cc. 

Chir. bill. I plead Guilty, my Lord, I ſubmit myſelf to the King's 

Proclamation. 

Cl. of Arr. James Howe, Do you ſtand to your Plea ? 

Howe. Guilty, my Lord; I ſubmit to his Majeſty's gracious Proclamation, 

Cl. of Arr. 1 Lamley, what do you ſay ? 

Laney. Not Guilty. 

Mr. J. Turton. Vou may enter their retracting their Pleas in Court. 

Cl. of Arr. William Fenkins, what ſay you? Do you ſtand to your Plea ? 
enkins. Not Guilty. 

Cl. of Arr. Gabricl Loffe, what ſay you ? 

Loffe. Not Guilty. 

Cl. of Arr. Hugh Parrot, what ſay you ? 

Parrot. Not Guilty. | 

— of Arr. Richard Barlicorn, what ſay you f 

Barlicorn. Not Guilty. 

Cl. of Arr. Abel Owens, what ſay you? 


UL. V. | . | 


U Be Owens, 


(831) 
Owens, Guilty. I came upon the King's Procla mation. 
Mr. Knapp. I he Jury is not to be charged with them three then. 

Cl. of Arr. Here is a ſecond Indictment againſt them, wherein they ſtand 
indicted by the Name of William Kidd, late of London, Mariner, Cc. (as 
in the former Charge.) What muſt I ſay now? | 

Mr. J. Turtan. Aſk them three, Whether they ſtand to their Plea to 
this Indictment; or retract it : Ye 

CI. of Arr.  Nichelas Churchill, Do you confeſs this Indictment ? 

Churchill, Yes, my Lord, | 

Cl. of Arr. James H.we, What ſay you? 

Howe. Guilty of that, and all the other. 

Cl. of Arr. Abel Owens, What do you ſay ? 

Owens, Guilty of that, and all the other. 

Cl. of Arr. Set them three by. Gentlemen of the Jury, Here is one 
IVilliam Kidd, Robert Lumley, William Fenkins, Gabriel Loffe, Hugh Parrot, 
Richard Barlicorn, and Darby Mullins, have been indicted upon two ſeveral 
Indictments that have been read; and for Trial have put themſelves on 
God and their Country, which Country you are. 

Mr. X»app. My Lord, and Gentlemen of the Jury, theſe are two ſeve- 
ral Indictments of Piracy, againſt William Kidd, and the vix other Priſoners 
at the Bar. "The Firſt ſets forth, That theſe Priſoners, the 28th of De- 
cember, in the Eighth Year of his Majeſty's Reign, about four Leagues 
trom Calicut, did piratically enter a certain Ship, called a Mooriſb Ship, 
and that they took her, with the Apparel and Tackle, and took out of 
her ſeveral Goods that have been read to you in this Inditment. To this 
Indictment they have pleaded, Not Guilty, If we prove them guilty, 
you muſt Find them ſo. The other Indictment ſets forth, That on the 
gth of January, &c. they took another _ a Portugueſe Ship; and to 
this alſo they have pleaded, Not Guilty. If we prove them guilty, — 
muſt Find accordingly. Call Robert Bradinham and Foſeph Palmer. (Who 
af peared and were ſworn. ) 

Mr. Sol. Gen. My Lord, and Gentlemen of the Jury, I am Counſel for 
the King againſt the Priſoners at the Bar : They ſtand indicted for ſeveral 
Piracies committed on two Ships; and our Evidence againſt them will be 
to this Purpoſe : Capt. Kidd had two Commiſſions, one was to take Pi- 
rates, the other was to take French Ships. William Kidd, in his Ship 
The Adventure-Gall:y, went out of England in the Year 1696: He after- 
wards went to New-York, and there he increaſed the Number of his Men : 


And from thence went away with a Reſolution to commit the Piracies, |} 


ſome of which he has been convicted of already : Then he went to Babs- 
Ky, and laid in wait to intercept the Mocca Fleet; but was diſappointed 
of that, they being well guarded : He went afterwards to other Places, and 
took two Ships, which were not the Ships here mentioned. After that, he 
ſcized a Ship, called a Moor Ship, ten Leagues from Callicut, and there 
ſeizes one of the Ships for which he is now indicted, a Moeoriſb Ship, and 
takes out of her Sugar-Candy, and other Goods, to the Value of about 
Five-and-T wenty-Pounds, In ua following, he meets another 
Ship, and ſeizes her too, and takes out of her to the Value of Sixty 
Pounds. "Theſe Goods he diſpoſes of, and divides the Proceed of it be- 
tween himſelf and the Crew of the Ship. And this is the Piracy for which 
he is now indicted. Ihe Matter you are to enquire into, is, Whether 
they be guilty of Piracy on theſe two Ships, or no? We will call our 
Witneſſes; and, it we prove them 7 doubt not but you will do 
Right to your Country and them. Mr. Bradinham, theſe Gentlemen 
have not been upon the Jury before; therefore you muſt give an Account 
of the whole Matter from the Beginning, from your going out of Plymouth. 

Bradiubam. In the year 1696, the Beginning of ay, we went from 
Plymauth to Netw-Tork. 

Ar. Sol. Gen. What Ship did you go in? 

Bradinham. The Adventure-Galley : And by the Way he took a French 
Ship, which he condemned when he came to New-York. At New-York 
he put up his Articles, to get Men aboard his Ship, and they were to 
have a Share of what was taken. About the Sixth of September we failed. 

Mr. J. Guild. What Number of men had you when you went from 
England 2-<-<+-- Braginham. About ſeventy Men. 

Mr. J. G:zuld, How many had you when you went from New-York ? 

Bradinham. About an hundred and fifty. The Sixth of September we 
ſailed from New-York, and went to AMladeras, then to Bonavis, then to St. 
Fauger, then to Madzgaſear, then to Joanna, then to Mahala, then to 
"Foanra again, then to Meta in the Red-Sea, and then to Babs-Key. 

Ar. Sel. Gen. What did you do there? 

Bradinham. He lay there about a Fortnight or three Weeks, to wait 
for the Mocca Fleet, and ſent out his Boat three times to make a Diſco- 
very; the two firſt times they made no Diſcovery ; but the third time they 
brought Information that they were ready to fail, 

Mr. B. Haj.!'. What was the Mecca Fleet? 

Bradinham. They were Mooriſh Ships. 

Mr. B. Hatſell. Vo what End did he wait for them? 

Bradinham. He ſaid he would make a Voyage out of them. 

Ar. Sal. Gen. What happened on that? 

Bradiaham. He ordeicd jome Men to look out for them on the high 
Lands; and when they ſaw them coming, they were to give Notice, and 
he was to fetch them off in the Boat. This Fleet came, and he fell in 
with them, and fired at them; but they being under Convoy, he was forced 
to quit them: And then going to Cerrawar, he met with one Parker's Ship; 
he took this Parker's Ship, and took him for a Pilot, and the Portugueſe 
for a Linguiſter. | 

. Se. Gor. How did he uſe the Men there? 

Bradinham. Two of them were brought on board The Adventure-Galley, 
and they were hoifted up, and drubb'd with a naked Cutlaſs. 

M.. Sol, Gu. Why did he do that? 

Bradinkam. That they might make Diſcovery of their Riches. 

Ar. Sol. Gen. What did they tale out of that Ship! 

Bredinkem, Some Coffe, Pepper, Oc. 

.. $51, Ger, What did he do with the two Men? 


Erudnbam, He carried them with hin to Carr arb ; and when he came 
there, they were demanded by the Eg Factory there, and he denied 
them, and 01%, He had no ſuch Men abend. 
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MA.. Sol. Gen. Where had he put them? 

Bradinham. He confined them aboard in the Hold. | 

Ar. Sel. Gen. Where did he go then? | bp: 24. 5. 

Bradinham. He put to Sea, and the next Day he met with a Portagy, 
Man of War, and fought her. | 1 
, Kidd. He tells nothing but mere Lies. | 

Bradinham. Then he went to the Malabar Iſlands, and watered 1 
wooded, and cauſed his Men to burn ſeveral Houſes, and plunder levers 
Boats, and afterwards burnt them. Bl 

Mr. J. Turton. Did you ſee them burnt ? 

Bradinbam. I was not aſhore, but I ſaw the Smoke. 

Kidd. It is a fine Trade, that you muſt take away ſo many of the Kine 
Subjects Lives, and know nothing at all of the Matter 80 

7. Sol. Gen, What did you do with that Ship? 

Bradinham. He took her, and diſpoſed of the Goods, and carried he: 
to Madagaſcar. 

Ar. Sol. Gen. What did he do aſter that? 

Bradinham. We went to the Malabar Iſlands ſome time in Deen, 
and he took a Mooriſh Ketch. 

Kidd. How came you to keep this Account, when for five or ſu 
Months together you were under Deck ? 

Mr. Sol. Gen. Go on, Mr. Bradinham, and give an Account of your 
further Proceedings. 

Kidd. I hope the King's Counſel will not put him in the Way, It i 
hard, that a Couple of Raſcals ſhould take away the King's Subjects Lives: 
They are a Couple of Rogues and Raſcals. 

Bradinbam. This Ketch was taken by the Ship's Crew, about D. 
cember, 1697. and one of the Boat's Crew was wounded at the Taking of 
this Ketch. 

Ar. Sel. Gen. What was there in this Ship? 

Bradinham. Some Tubs of Sugar-Candy, Tobacco, c. 

Ar. Sol. Gen. What did he do with theſe Goods ? 

Bradinham, They were carried aboard, and ſhared into Meſſes, two 
Tubs and a half of Sugar-Candy to a Meſs. 

Mr. Sol. Gen. Had the Priſoners at the Bar any Shares ? 

Bradinham. Yes; and then he ſet the Ship on Fire. 

Cl. of Arr. Had Capt. Kidd himſelf any Share ?----- Brad. Yes. 

Cl. of Arr. How much had he? 

Bradinham. He had forty Shares. 

Mr. B. Hatſell. You ſhould tell this Jury how many Shares the 
Whole was divided into. 

Bradinham. It was divided into one hundred and ſixty Shares, 
and Captain Kidd was to have forty Shares, let them be as many as they 
would, and the reſt were to be divided —— the Men. 


Cl. of Arr. Had Robert Lamley any Share ?----Brad. Ves. 

Cl of Arr. Had William 2 a Share? -- Brad. Yes. 
Cl. of Arr. Had Gabriel Loffe any Share ?------Brad. Yes. 
Cl. of Arr. Had Hugh Parrot any Share ?----- Brad. Yes. 
Cl. of Arr. Had Richard Barlicorn any Share ?----Brad. Yes. 
Cl. of Arr. Had Darby Mullins any Share ?----- Brad. Yes. 


Mr. Sol. Gen. What was done afterwards ? 

Bradinbam. After they had done theſe things, they burnt the Ketch, 

Knapp. What did they do then ? | 

Bradinham. The Moors were driven aſhore by the Ship's Crew. 

Kidd, How did you know they were Moors ? 

Bradinbam. By 2 * of the Ship's Crew. 

Kidd, He was not within five Leagues of the Place. 

Knapp. What did you meet with afterwards ? 

Bradinham. A Portugueſe Ship. Some time in January, 1697, we met 
with a Portugueſe Ship on the Coaſt of Malabar, and he took her; and 
he took out of her ſome Opium, ſome Eaſt-India Goods, ſome Powder, 
and ſixty or ſeventy Bags of Rice. 

Mr. 90 Gen. My Lord, this is the other Ship for which they are in- 
dicted. What was the Value of theſe Goods? 

Bradinham. There were ſome Ea/t-India Goods, Opium, Powder, 
and Rice, 

Kidd. Did you ſee them brought aboard ? 

Bradinbam. I am anſwering the Bench. 

Mr. Sol. Gen. Were there any other Goods? 

Bradinham. Yes, there was Bees- Wax, and thirty Jars of Butter, 

Ar. Sol. Gen. What was the Value of theſe Goods? 

Bradinham. About Four or Five Hundred Pounds. 

Kidd. It is a fine Trade indeed, that he muſt be inſtructed what to ſay 

Bradinham. After he had plunder'd this Ship, he was purſued by ſome 
2 Ships; ſeveral Ships gave him chace, and he was forced to leave 
this Ship. 

Mr. Sol. Gen. What did they do with the Goods? 

Bradinbam. He ſold the Opium on the Coaſt, and the reft he kept for 
Proviſion. 

Mr. Sol. Gen. What became of the Money? 

Bradinham. Captain Kidd ſhared it. 

Mr. Sol. Gen. Who had their Shares? Give an Account of that. 

Bradinham, The Priſoners at the Bar. 

Cl. of Arr. Had Capt. Xi any Shares ?----- Brad. Yes. 

Cl. of Arr. Had Robert Lamizy any Share ?---Brad. He had half a Share: 

Cl. of Arr. Had William Jen ins any Share ?--- Brad. He had half a Shar* 

Cl. of Arr. Had Gabriel L:ffe any Share ?---Brad. He had half a Share. 

Loffe. How do you know that? Did you ſee me bring it out? 

Bradinham, I did not fee you take it; but you brought it out, and 
acknowledged it, 


id. Before, you ſwore I paid them firſt, and now you ſay they paid 
me firſt. 
Bradinbam. They had a Share as before. 


Mr. Knatp. Now proceed in your Voyage. What did you do alt 
this ? 

Bradinham, After this, we went a-cruizing on that Coaſt, and * 
met with the Quedagh Merchant, and took her; and aiterwards, abou 
fifty Leagues from the Cape, we met with a Adoriſh Veſſel; © 

Captiai 


e met 
: and 
»wdcr, 
Are in- 


2wder, 


er. 


(333) 1701. O. B. 


3 


Captain Kidd fent bie Men on Board that Veſſel, and they took out 
of her ten Jars of Butter, and a Main-ſail y, and hegook out two of the 
Men {that he carried to Madagaſtar] becauſe he wanted Men. 

Mr. Knapp. Can you tell of any Thing ele? 

Bradinham. He took about a Dozen Malabar Boats, and plunder'd 
em, and then let 'em go. 5 

Mr. Knapp. G0 an. 0 

Bradinbam. Then we came to Madagaſcar. 

Mr. Knapp. What happen'd there? 

Bradinham. I'here came a Canoo off; ſome of the Men in this Canoo 
belonged to the Micca Frigate ; they came off to Capt. & dd, aud they 
told him, they heard he was come to take them, and hang 'em. 

Mr. Knapp. What were thoſe Men ? 

Bradinham. They were ſuppos'd to be Pirates. 

Mr. Knapp. Who was the Commander of that.Ship ? 

Bradinham. Capt. Culliford. ; 

Kidd, How came you to know this? He ſays any thing. | 

Mr. Knapp. Go on with this Story, and give an Account what paſs'd 
between them. | | 

Bradinbam. This Canoo came aboard Captain Kidd, and they told 
him, they heard he was come to take them, and hang 'em ; but he aſ- 
ſur'd them it was no ſuch thing : And he went aboard the Frigate, and 
ſwore to be true to them, and that he would aid them in any thing he 
had : And Capt. Culliford came aboard him, and they made Preſents to 

another. 
I Knapp. What Preſents did Captain Kidd make Culliford ? 

Bradinham. He gave him ſome Shirting- ſtuff, 

Kidd. What Did 9 * him Shirting- ſtuff ? 

Bradinham. Ves; and he gave him two Great Guns. 

Kidd. Did I go aboard him, you Raſcal ? 

Mr. Scl. Gen. Mr. Kidd, aſk him what Queſtions you will. 

Mr. J. Turton. Captain Kidd, will you alk this Witneſs any Queſtions ? 

dd. My Lord, what ſignifies it? Were there not Ninety of the Men 
that mutinied? I ſaid, Let us take this Ship; and, Did they not all con- 
ſult and ſay, Where there is One that will fire againſt the Pirate, there 
are Ten that will fire againſt you. And ſo they went and took the Goods 
and left me. I aſk you, whether this be not true ? 

Bradinham. My 3 he never ſpoke any thing like it, that he would 
take Culliford ; but he ſwore to be true to them. 

Kidd. Did not I propoſe to my Men to take Capt. Culliford ? Did you 
never hear any body ſay ſo ? 

Bradinham. No. 

Kidd. Did you not ſay Yeſterday, that I was come to take them ? 

Bradinham. I ſaid, they came and told you they heard ſo; and you aſ- 
ſur'd them, you intended no ſuch thing. 

ad. You ſwore I gave them four Guns Yeſterday, and now you ſay 
but two. 

Mr. Sol. Gen. It was Palmer that ſaid Four. 

Bradinham. I ſaid but Two, and no more. 

Cl. of Arr. f. Kidd, have you any thing more to aſk him? 

Kid. It ſignifies nothing to aſk him any 2 

Cl. of Arr. Robert Lamley, will you aſk this Witneſs any thing? 

Lamley. 1 only aſk him, whether I was not an Apprentice? 

Mr. J. Turton. Anſwer that Queſtion. 

Bradinham. My Lord, he was a Servant. 

Mr. J. Turton. To whom? 

Bradinbam. To Mr. Owens. 

Mr. J. Turton. Was his Maſter aboard then? 

Bradinham. Yes, my Lord. 

Cl. of Arr. William Jenkins, will you aſk the Witneſs any thing ? 

Jenkins. I deſire him to ſay, whether I was a Servant, or not? 

Bradinham. Ves, my Lord, he was Servant to the Mate. 

Mr. J. Turton. Was his Maſter aboard then? 

Bradinham. He was aboard then. 

Cl. of arr. Gabriel Loffe, will you aſk him any Queſtions ? 

Leffe. No, Sir. 

Cl. of Arr. Hugh Parrot, will you aſk him any thing ?--- Parrot. No. 

Cl. of Arr. Richard Barlicorn, Will you aſk this Witneſs any thing ? 

Barlicorn, I have nothing to aſk him; but deſire him to ſpeak the 
Truth, whether I was not the Captain's Servant ? 

Bradinham, He was, my Lord. 

Cl. of Arr. Darby Mullins, will you aſk him any thing? 

Mullins. I have nothing to ſay but what I ſaid before. I ſubmit myſelf 
tothe King's gracious Proclamation. f 

Kidd. He has perjur'd himſelf in many things. 

Mr. J. Turtou. In what? Give an Inſtance. | 

Kidd. In a great many Inſtances : About the Guns, that is one Thing: 
And then he ſays, the Ship went from Plymouth the Beginning of May, 
and before he ſaid, it was in April, that is another Thing: And, my 
Lord, the Mariners came and took Anchors, and Cables, and what they 
would and he ſays I gave them to them, and this is falſe. And now 
he fays contrary to what he did before; for then he ſaid, we went out in 
Abril, and now in the Beginning of May. 

Mr. J. Turten. He did not confine himſelf to a Day; he ſaid, about the 
Beginning of May. 

Mr. Sl. Gen, Call Joſeph Palmer. (Who appear'd.) Mr. Palmer, Pray, 
give my Lord and the Jury an Account of ws Kidd and his Crew, 
where they went, and what they did. 
| Palmer, We went from Plymouth to New-Yerb, in the year 1696, and 
in the Way took a French Ship, and carried her to New-York, and ſold 
her; and there he put up Articles to invite Men aboard his Ship, and 
what they took was to be divided into ſo many Shares, whereof Captain 

Kidd was to have F orty, the reſt to be divided among the Men; and in 
eptember following we went from thence, and we had then about one 
hundred and ſixty Men: From thence we went to Maderas, from thence 
to Prnavis, then to St. Zauger, then to Joanna, then to Mabala, then 
to Janna again, and then to Meta in the Red- Sea, where he watered and 
Wood his Ship, and then to Babs- Key, a ſmall Iſland in the Red-Sea; 
2 
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and when he came there, he ordered his Men to look out on the High 
Lands for the Mocca Fleet, and expected the Fleet to come that Way; and 
he ſent ſome Men in his Boat, with Orders either to take a Priſoner, or to 
bring Word what Ships were there. He ſent his Boat twice, and they 
made no Diſcovery ; but the third time they went, they came within ſight 
of the Ships, and brought word, that there were fourteen or fiftcen 
Sail lying there with Dutch, and Ergiifh, and Mesriſb Colours, and a 
great Ship with red Colours, ready to fail: And then Captain Kidd or- 
der'd his Men to look out on the other Side the high Lands, for fear the 
Ships ſhould paſs him : And at laſt the Ships came down; 

Kidd. There is no great Occaſion for this. | 

Palmer. There were Moors and Tur/s belonging to theſe Ships. And 
about the 15th of Augu/? the Fleet came down, and Captain Kidd fell in 
with them: His Quarter-maſler and ſome of his Men were ſaying, Let 
us go aboard em To-night: No, fays he, we will take our Choice of 
them in the Morning; and ia the Morning he went among them, and 
fired at them, but took none of em; he found they were too ſtrong 
for him, and went away: And, after this, going to Carrawar, he 
took a Ship, call'd The Maiden: it was between Carrawar and this 
Place; they reckon'd they were not far from the Ifland of St. Johne He 
took this Ship, and took out of her ſome Pepper, a Bale of Coffee ; and 
ſome more Bales of Coftee came on board; but he retained only one Bale, 
and the Pepper, and ſaid, He would not cumber his Ship with fuch 
Stuff: And Parker and a Portugueſe he took out, one for a Pilot, the 
other for a Linguifter ; and two of the Men he order'd to be hoiſted up; 
and whipp'd with a naked Cutlaſs. 

Kidd. I aſk this one Thing: Did the Mocca Fleet fire firſt at me, or 
] at them? 

Palmer. No, they fired firſt. 

Kidd. And juſt now the other ſaid, I fir'd firſt : Is not he perjur'd ? 

Mr. J. Turton. Mr. Bradinham, Did he fire firſt, or no? 

Bradinham. He fired at them; 1 only faid, you fired at them; I did 
not ſay firſt or laſt. | Y 
* After this he went to Carrawar, to an Engl þ Factory, and 
wooded and water'd his Ship, and one Harvey came and demanded theſe 
two Men; and Capt. K:4d denied that he had any ſuch Men on board, 

and kept them in the Hold, 

Mr. Sol. Gen. Is that an Englih Factory? 

Palmer. Ves: Several of Captain X:4d's Men left him there, and ſe- 
veral more would have left him, if they could have conveniently gone a- 
ſhore : And the ſame Evening he put to Sea, he met a Portusue/c Ship, 
and fought her. 0 

Kidd. Who fired there firſt? 

Palmer. The Portugueze fir'd firſt, 

Kidd. You do not tell that Story right. 

Palmer. After he left this Portugueze Ship, he went to the Ifland of 
Malabar, and robb'd the Natives, and ſet their Houſes on Fire, and took 
one of the Natives, and bound him to a Tree, and ſhot him to Death. 

Mr. Sol. Gen. Did you ſce the Houſes on Fire? 

Palmer. Yes; and afterwards we went to Callicut, and met with a 
Mooriſb Ship in November, Skipper Mitchel was Commander; and there 
were taken out of her two Horfes, and Cotton, and Quilts; and this 
Ship he carried to Madagaſcar. Some time in December following we came 
to the Coaſt of Malabar. 

Mr. Knapp. Can you tell what Year it was ? 

Palmer. It was in December, 1697. 

Mr. Knapp. Where was this? 

Palmer. About twelve Leagues from Callicut. 

Mr. Knapp. W hat Sort of Ship was it ? 

122 A Mocriſb Ketch. 

r. Knapd. What Burthen was ſhe ? 

Palmer. About fifty Lon. 

Mr. Knapp. W hat did you do there ? 

Palmer. Capt. Kidd was lying at Anchor, and this Ketch came be- 
tween him and the Shore; and he fent the Boat, and they brought the 
Ketch to the Ship, and took out of her thirty Bales of Sugar-Candy, 
Tobacco, Sugar, and Myrrh. | 

Mr. Knapp. What did they do with theſe Goods ? 

Palmer. When they had taken them out, they were ſhared betwcen 
the Men in Meſſes, ſeven Men to a Meſs, for their own fpending. 

Mr. Knapp. Had the Priſoners at the Bar any Share ? 

Palmer. All the Men had. : 

Mr. Knapp. What Share had Capt. Kidd? 

Palmer. 1 cannot tel! Whether he had his forty Shares of that, or no. 

Mr. Knapp. What did they do with the Ship? 

Palmer. They burnt her. 

Mr. Sol. Gen. Pray now go on. What did they do next ? 

Palmer. Some time in January they met with a Portugueze Ship. 

Mr. Sol. Gen. Where? 

: Palmer. Off of Anjinge, an Engliſh F actory: It was a pretty way off 
hore. 

Mr. Sol. Gen. What Ship was it? 

Palmer. A Portugueze Ship. 

idd. You ſaid, it was juſt by Callicut Yeſterday. 

Mr. Sol. Gen. Whereabouts was it? 

Palmer. On the Coaſt of Malabar ; it might be about ten or twelve 
Leagues from Callicut. 

Mr. Sol. Gen. What Goods were in the Ship when ſhe was taken ? 

Palmer. There were two Cheſts of Indian Goods; two Cheſts of 
Opium, ſome Rice, Butter, Wax, and Iron. 

Mr. Sol. Gen. What was the Value of thoſe Goods? 

Palmer. Truly I cannot tell the Value of them. 

Mr. Sol. Gen. What did they do with thoſe Goods ? 

Palmer. The Wax and Iron he put on board The N. 
on board his on Ship. | 

Mr. SI. Cen. Did he ſell any of theſe Goods? 

Palmer. No; but he fold the Opium on the Coaſt. 

Mr. Sel. Gen. Did he keep the Ship? 
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Palmer. No, but ſeven or eight 


| were ſome Dutchmen coming, and he ſunk that Ship, The Produce of 


the Ship was ſhared. Ys 5 £1, #1- WAR + | 
Mr J. Gen. Had the Priſoners at the Bar any Share: Palmer. Yes. 
Cl. of Arr. Had William Kidd any Share ? Palmer. Les. 
Cl. of Arr. Had Robert Lamley any Share? CR NY 
Palmer, Yes. | ey. ev Sort 
Cl. of Arr. Had William Jenkins any Share ? Palmer. Ves. 
Cl. of Arr. Had Gabriel Loffe any Share f---Palmer. Yes. 
Cl. of Arr. Had Hugh Parrot any Share ?---Palnter. Les. 

Cl. of Arr. Had Richard Barlicorn any Share ?---Palmer. Ves. 
Cl. of Arr. Had Darby Mullins any Share ? ur 
2 Ves; theſe Goods were ſhared, and we bought Proviſion with 

m. | 

Kidd. You ſay, this Ship was taken off of Anjingo, and that it was 
22 Leagues from Callicut, and this Anjingo is fifty Leagues from 
Callicut. | > 1h 

Palmer. It is all upon one Coaſt. 

Mr. Sol. Gen. Give an Account of your coming to Madagaſcar, and 
what followed. | | 

Palmer. They found a Ship, called The Reſolution, Capt. Culliford was 
Commander; and ſeveral of the Men came off to Capt. Kidd, that were 
formerly acquainted with him; and they ſaid, We hear — are come to 
hang us: ſays he, It is no ſuch Thing: And afterwards they went aboard 
each other, and Capt. K:dd made Proteſtations to be true to them. There 
were four Guns in the Ship, and he preſented theſe Guns to Culliford. 

Kidd. Did I preſent him with my Guns? Becauſe I would not turn 
Pirate, you Rogues, you would make me one | 

Mr. — tell. What did Capt. Kidd ſay to Culliford, when they 
were drinking together? : | 

Palmer. They made a Tub of Bomboo, as they call it, (it is made of 
Water, and Limes, and Sugar) and there they drank to one- another ; 
and, ſays Capt. Kidd, Before | would do you any Damage, 1 had rather 
my Soul ſhould broil in Hell-fire. 

Mr. Sal. Gen. Was you there then? 

Palmer. This was on the Quarter-deck of the Mocca Frigate. 

Mr. Sol. Gen. What were thoſe Men in that Ship ? What did you ap- 
prehend them to be? 

Palmer. They were Pirates. 

Mr. Sol. Gen. Did Capt. Kidd or his Men offer to take them? 

Palmer. He did never propoſe any ſuch Thing. 

Mr. Sol. Gen. Now you may aſk him what Queſtions you will, 

Kidd. There were twenty of them on board, and left me. 

Palmer. Capt. Kidd and Culliford were as great Friends as could be. 

Mr. Sol. Gen. | Aſk him what Queſtions you pleaſe. 

Kidd. It ſignifies nothing to aſk any Queſtions ; a Couple of Rogues 
will ſwear any T hing. 

Mr. Sol. Gen. Will you aſk him any Queſtions ? 

Kidd. No. 

Cl. of Arr. Robert Lamley, Will you aſk him any Queſtions ? 

Lamley. No. 

Cl. o rr. IWilliam Jenkins, Will you aſk him any Queſtions ? 

enlint. No; I have no more to ſay, but what I ſaid before. 

Cl. of Arr. Gabriel Loffe, Have you any Thing to aſk him ? 

Loffe. No. 

Cl. of Arr. Hugh Parrot, Will you aſk the Witneſs any Queſtions ? 


Parrot. No. | 
Cl. of Arr. Richard Barlicorn, Will you aſk him any Thing ? 
Barlicorn. No. 

Cl. of Arr. Darby Mullins, Will you aſk him any N 5 

Mullins. No; but only I ſay, I came Home upon his Majeſty's Pro- 
clamation; I came voluntarily, expecting to have the Benefit of it with 
the Evidence. g 

Mr. J. Turten. That does not fall under the Jury's Conſideration. 

Cl. of Arr. You, the Priſoners at the Bar, Will you ſay any Thing for 
yourſelves upon theſe two Indiftments ? 

Kidd. 1 will not trouble the Court any more, for it is a Folly. 

Cl. of Arr. Robert Lamley, What have you to ſay for yourſelf ? 

Lamley. Nothing, but that I was a Servant. 

Cl. of Arr. William Jenkins, What have you to ſay ? 

enkins. I was a Servant, my Lord. 

Cl. of Arr. Gabriel Loffe, — San you any Thing to ſay? _ 

Leffe. My Lord, I ask him, Whether ever acted any Thing in taking 
theſe Ships, but only under my Captain's Command ? 

Palmer. He acted as other Men did. | 

Cl. of Arr. Hugh Parrot, Have you any Thing to ſay ? 

Parrot. I can ſay no more than I have ſaid. 

Cl. of Arr. Richard Barlicorn, Have you any Thing to ſay? 

Barlicorn. My Lord, I am a Servant. 

CL. of Arr. Darby Mullins, What have you to fay ? 

Mullins. Did not Capt. Kidd often ſay, his Commiſſion would bear 
him out in what he did ? 

Palmer. Yes; 1 have heard him often ſay that. 

Mr. J. Turton. But how came you to go aboard Culliford ? 

Mullins. For Want, my Lord. 

Mr. J. Turton. Gentlemen of the Jury, Here are ſeveral Perſons, viz. 
IPilliam Kidd, Robert Lamley, William Jenkins, Gabriel Loffe, Hugh Par- 
rot, Richard Barlicorn, and Darby Mullins, they all ſtand Indicted for Pi- 
racy : Indeed there are three more Indicted with them, viz. Nicholas 
Churchill, James Howe, and Abel Owens; but they have confeſſed them- 
ſelves Guilty, and you are now eaſed of any Enquiry concerning them, 
and are only to confider of the other Seven, who are Indicted upon two 
ſeveral Indictments; One is, for the piratical and felonious taking away 
a Mooriſh Ketch, to the Value of — Pounds, and the Goods therein to 
the Value of One hundred Pounds; this was in December, 1697: And 
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| theſe Enterprizes. And if you can give entire Credit to the Witnel% 
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having a Commiſſion of Mart and Repriſal, to take the Veſſels, Ships wy 
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II 
the Other is, for piratically ſeizing and taking away Goods to the v. 
of Seventy Pounds from 2 Ship, A 2 hats 
in the Ea/t-Indies, Now to theſe two Indictments theſe Priſoners 24 
Bar have pleaded, Not Guilty; and whether they are ſo or no, yon > 
determine upon the Evidence given you. There have been two Wien 
produced for the King, Robert Bradinham, and Foſeph Palmer : I wit 
trouble you with the Repetition of their diſtin Evidence, becauſe I 
agree in all Things; and if I mention what one has ſaid, it is, in 3 
1 9 5 = other 57 alſo. 2 
entlemen, It appears, that Capt..Kidd, with ſeventy Perſ; | 
his Ship, called The Idwonture-Gabley went from England in the Yeu: " 
Goods of the French King, or any of his Subjects, he then being at V 
with the King of England; and another Commiſſion for ſeizing Pins 
He has not indeed produced theſe Commiſſions to you now, though * 
on another Trial. But he went out on a very honeſt Defign, and — 
ſuance of it he took a French Ship in his Paſſage to New-Yerk, and Yor, Y 
her thither, and had her legally condemned. But while he was then? 
appears that he had other Thoughts poſſeſſed him, and wicked Intent? 
to turn Pirate, and not to take them ; and that he might be wel] A 
he makes Proclamation amongſt the Mariners there, that ſuch of by 
would come aboard his Ship, and aſſiſt him in his Enterprize-, ſhould h 
their Shares of what Prizes or Beœoties could be taken; and he pro * 
that he would have forty Shares for himſelf, and the reſt ſhould be my 
diſtributed amongſt the Mariners according to Agreement, the whol. 1 
ing divided into 160 Shares, as I remember: By this means his Nuns, 
was increaſed from 70 to 150. They fer fail from New-York, and (af, 
many other Flaces mentioned by the Witneſſes) they came to a Place cal, 
Babs- Key, which it ſeems is in the Ned. Sea; and there they ſtay'd a, 
ſiderable Time, I think about three Weeks, and this was in Expect 0 | 


— this Fleet; the two firſt Times there was no Accour:, 
any 1 ng; but the third Time there was notice brought, that they ue, 
ready to fail, and that they had Engliſh, Dutch, and Moor iſo Calou 


there he takes a Maori Ship; and Parker, an Engliſhman, the Con 


mander of her, and a Portugueſe alſo were taken ont of her. From the, 
they went to Malabar, and there he ſent ſome Men aſhore, and there the 
burnt ſome Houſes; and after that took a Afoorih Ship, for which thy 
have been tried, Afterwards, in December 1697, (now | come to the fe 
Indictment) upon that very Coaſt, ſome Leagues from Callicut, they tor 
a Moeoriſb Ketch, and this Ketch and the Goods aboard it, which mg 
ſome Quantities of Sugar-candy, Sugar, and Tobacco: It ſeems thes 
Goods were ſhared between them aboard the Ship; the Witneſs is not ns 
hdent what Share the Captain then had, but what the Captain had an 
was divided amongſt them. The Witneſſes ſay, they burnt this Keich 
becauſe ſhe was not uſeful to them, and the Men that went on board u h 
put aſhore, Now this is the Matter of the firit Indictment, the piratical 


| ſeizing and plundering this Ketch, and taking the Goods out of her, al 


dividing them amongſt the Priſoners ; both the Witneſſes prove there wi: 
Diſtribution of them. 

They then come to the next Month, and that is January; and this | 
the Matter of the ſecond Indictment, for piratically taking ſeveral Goo, 
to the Value of Seventy Pounds, from the Mariners of the Ship called Ti 
Portugal Ship : And theſe Witneſſes prove the taking of this Ship on ti 
Coaſt of Callicut ; and there were aboard this Ship ſeveral Sorts of Good, 
Opium, Rice, Bees-wax, Butter, and other Sorts of Goods, which th: 
judge might be worth Four or Five hundred Pounds. Now after tl 
there were ſome Dutch Ships that gave Chace to the Captain, and he us 
forced to leave the Ship; but he took ſome of the Goods into his own $:i, 
and the reſt were ſold, and the Money divided among the Men: The Ci 
tain called them one by one into his Cabbin, and ſo they had their ſever 
Shares, according tothe Propoſals at New-York. It is not poſlible for then 
to ſay they ſaw every Man's Share paid; but they ſay, that they were: 


called by Name to receive their Shares, and they went into the Cavalli 


for that Purpoſe, and they believe they had all their Shares according 
Agreement, becauſe none complained that they had it not. : 

Gentlemen, There is but one Thing more that I will mention to jo 
When they came to Madagaſcar, there was one Culliſo d, who was 2 F. 


rate; and he ſent ſome of his Crew aboard, to know whether Capt. Ad 


was not come with a Deſign to ſeize them, and hang them; and be & 
clared, he had no ſuch Detizn: And he and Culliford were extremely kim 
to one another, and made V ifits and Preſents to each other; and Cant 
Kidd gave two Guns to Culliford, as one of the Witnefles ſeys ; but u 
other Witneſs ſays, there were four Guns that he gave to Culliford, wit 
was engaged in the ſame Deſign of Piracy; and Cullifard preſented ol 
Things to Kid. 

But now, Gentlemen, the Buſineſs you are to inquire into is, the i 
ratical taking of theſe Ships: And the Witneſſes have poſitively an & 
rectly proved not only the taking the Ships, but the ſeizing the Goo% 
and ſelling them, and ſharing the Money: And if theſe Witneſſes ſay trut 
as nothing appears to the contrary by the Priſoners croſs-examining the 
or otherwiſe, they are not at all contradicted, or their Credibility mat 
queſtionable : And they are ſuch as are moſt likely to know what # 
done, being with them in the whole Voyage, and engaged with them 2 


you will probably find theſe Perſons guilty of the Piracy they are charg* 
with; which I leave to your Conſideration. 
Nor 
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. Culliford retracted his Plea, and pleaded Guilty, and argued his coming in 


oy 


| there are three of them that are Servants, and perhaps you 
No Caſe is different from the reſt ; Robert Lamley, who was 
Servant ta Owens the Cook; 1/.lliam Fenkins, who was Servant to the 
Mie and Richard Barlicern, who was Servant to Capt. Kidd. And tho” 
he "Witneſſes do prove, that they had their ſeveral Shares of the Goods 
and Money; yet, notwithſtanding, that they 1 Servants, their Maſ- 
ters might be entitled to their Shares: So that if you believe they were 
Servants, and commanded to ſerve and affiſt their aſters in what they 
did. I muſt leave it to you, whether =» will think fit to diſtinguiſh their 
Caſe from the reſt. I do not find, that the others ſay any Thing mate- 
rial in their own Defence, r called no Witneſſes at all. The 
Captain lays the Blame on the Men, and the Men ſeem to lay the Blame 
on him: He went out on a good Deſign, to take Pirates, had he purſu'd 
it; but inſtead of that, it' appears that he turned Pirate himſelf, and took 
the Ships and Goods of Friends inſtead of Enemies, which was a notori- 
ous Breach of Truſt, as well as a manifeſt Violation of Law. The Evi- 


dence ſeems ſtrong againſt them, which I leave to you to conſider of. 
[Then the Fury withdrew, and after a ſbort Space brought in their Verdict.) 


Cl. of Arr. Gentlemen, anſwer to your Names : Fo. Watſon. 

To. at/on. Here, Se.. Stk | 

Ci. of Arr. Are all agreed of your Verdict? —Omnes. Yes. | 

Cl. of Arr. Who ſhall ſpeak for you ?—Omnes. Foreman. 

Cl. of Arr. William Kidd, Hold up thy Hand. (I hieb he did.) Lock 
upon the Priſoner. How fay you ? Is William Kidd guilty of the Piracy 
and Robbery whereof he indicted in the firſt Indictment, or not 
Guilty air” Arun Guilty. 


lit 


for Murder and Piracy. 


| 


Fireman, Not Guilty. 

Cl. of Arr. Is William Jenkins Guilty, or not Guilty? 

Fireman. Not Guilty. | 

Cl. of Arr. Is Gabriel Loffe Guilty, or not Guilty? 

Foreman. Guilty. 

Cl. of Arr. Is Pugh Parrot Guilty, or not Guilty ? ! 

Foreman. Guilty. | 

Cl. of Arr. Is Richard Barlicorn Guilty, or not Guilty ? 
| Foreman. Not Guilty? 

Cl. of Arr. Is Darby Mullins Guilty, or not Guilty ? 


Foreman. Guilty. 
[The ſame Verdict was given to all the Priſoners upon the other Indiftments.] 


Robert Culliford, Nicholas Churchill, Darby Mullins, and Jobn Eldridge, 
were arraign'd for taking the Ship called The Great Mahomet, and ſeizing 
the Goods to a conſiderable Value; to which they pleaded, Not Guilty, 

Robert Culliford, Churchill, Howe and Mullins were again indiQed for 
another Ship taken piratically by them, to which they pleaded, Not 
Guilty, | 

Reberd Culliford and Robert Hickman were again arraigned for piratical- 
ly ſeizing another Ship, called The Satisfaction, to which they pleaded, 
Not Guilty. 

Robert Culliford and Robert Hickman were again indicted for Piracy com- 
mitted on a A4coriſh Ship; to which they pleaded, Not Guilty. 


[Then the Court proceeding to the Trials of the Perſons forementioned; Robert 


Cl. of Arr. Is Robert Lamiq Guilty, or not Guilty? | 


cc. 


| 


upon his Majeſty's Proclamation ; and his Caſe being particular, was argued 
by kis 4 the Benefit of his Majeſiy : * And Churchill, 
Howe, Mullins and Hickman, likewiſe pleading Guilty, John Eldridge l 
was tried by himſelf, and found Guilty. ] 


Vor. v. | X x 


(338) 

[After the Trials wert over, Judgment again Culliſord trat reſpited, and he 

45 the other Priſoners were cailed to the Bar in order to receive their 
ence, as follows : | | 


Cl. of Arr. William Kidd, Hold up thy Hand. (hich he did.) What 
canſt thou ſay for thyſelf? Thou haſt been'Indifted for ſevera] Piracies, 
and Robberies, and Murder, and hereupon haſt been convicted: What 
haſt thou to ſay for thyſelf, why thou ſhould'ſt not die according to Law? 

Kidd. I have nothing to ſay, but that I have been ſworn again{t by per- 
jured and wicked People, 


Cl. of Arr. Nicholas Churchill, Hold up thy Hand, What haſt thou to 


ſay, Sc.? 
Churchill, I came in upon his Majeſty's Proclamation. 


Cl, of Arr. James Howe, What haſt thou to ſay, &«. ? 


Howe. I came in upon the King's gracious Proclamation, and h I 
ſhall receive the Benefft hereof. wth ; 255 


Cl. of Arr. Gabriel Loffe, What haſt thou to ſay, &c. ? 
Le. Not Guilty. 


Cl. of Arr. Hugh Parrot, What haſt thou to ſay, c.? 
Parrot. I came and ſurrendered myſelf to my Lord Bellamont. 


Cl. of Arr. Abel Owens, What haſt thou to ſay ? 
So I came in upon his Majeſty's Proclamation, and deſire the Be- 
nent or it. 


Cl, 7 Arr. Darby Mullins, What haſt thou to ſay, Oc. ? 


ns. I came home upon the King's gracious Proclamation: 


Cl. of Arr. yon Eldridge, What haſt thou to ſay, Ec. ? 

Eldriage. 1 have but little to ſay; I am accuſed but for one Thing, 
and that is all, and I have been falſly accuſed; I caſt myſelf on your 
Lordſhips and the Honourable Bench. 


Cl. of Arr. Robert Hickman, What haſt thou to ſay, &c.9 
Hickman, I came in according to the King's Proclamation ; I came in 
within the Time limited, 


. [Then Proclamation for Silence was made, while Sentence was pronouncing. 


Dr. Oxenden. You the Priſoners at the Bar, Villiam Kidd, Nicholas 
Churchill, James Howe, Gabriel Loffe, Hugh Parrot, Abel Owens, Darly 
Mullins, Robert Hickman, and Jobn Eldridge ; you have been ſeverally In- 
dicted for ſeveral Piracies and Robberies, and you William Kidd for Mur- 
der. You have been tried by the Laws of the Land, and convicted ; and 
nothing now remains, but that Sentence be paſled according to the Law, 
And the Sentence of the Law is this : 


You ſhall be taken ſrom the Place where you are, and le carried to the Place 

from whence you came, and from thence to the Place of Execution, and there 

1 gd by your Necks until you be dead. And the Lord have 
cy on your Souls, 


Kidd. My Lord, It is a very hard Sentence: For my Part, T am the 
innocenteſt Perſon of them all, only I have been ſworn againſt by Perju- 
red Perſons. 


Captain Kidd was afterwards Executed according to the Sentence. 


CLXXI. Proceedings 


(339 170. Proceedings againſt 


cLxx. Proceedings in Parliament againſt William © Earl of Portland, & John Lord Sommen, 
Edward Ear! of Orford, and Charles Lord Hallifax, upon an mpeachment for High Crimes ay 
Miſdemeanors ; as alſo againff John Lord Haverſham, 


Lords and Commons, 1701. 13 Will. III.“ 


Die Martis, 10 Aprilis, 1701. | 
As was brought from the Houſe of Commons 
ar 


Far Portland by _— Leviſon Gower, and others, who at the 
Impeaches. of this Houſe, in the Name of the Houſe of Com- 


mons, and all the Commons of England, impeach'd Wil- 

liam Earl of Portland of High Crimes and Miſdemeanors ; and acquainted 
this Houſe, That the Houſs of Commons will, in due Time, exhibit par- 
ticular Articles againſt him, and make good-the ſame. . - 48 
A Committee appointed to inſpect nn of this Houſe, in rela- 
tion to the Proceedings of this Houſe in Caſes of Impeachments for Miſ- 
demeanors, and to report to the Houſe. | Na 


Die Martis, 19 Aprilis, 1701. 


A Meſſage was brought from the Houſe of 
by Mr. Harcourt and others, who at the Bar of this 
Houſe, in the Name of the Houſe of Commons, and all 
the Commons of England, impeach'd John Lord Sommers 
of High Crimes and Miſdemeanors ; and acquainted this Houſe, That 
the Houſe of Commons will, in due Time, exhibit particular Articles 
againſt the ſaid Lord, and make out the ſame. 
A Meſſage was brought from the Houſe of Commons 
Ear! of Orford by Colonel Bierly and others, who, at the Bar of this 
Impeach'd. Houſe, in the Name of the Houſe of Commons, and all 
the Commons of England, impeach'd Edward Earl of 
Orford of High Crimes and Miſdemeanors ; and acquainted this Houſe, 
That the Houſe of Commons will, in due Time, exhibit particular Arti- 
cles againſt the ſaid Lord, and make good the ſame. 
A Meſſage was brought from the Houſe of Commons 
1 Lord Itallifaa by Mr. Bruges and others, who at the Bar of this Houſe, 
mpeach d. in the Name of the Houſe of Commons, and all the Com- 
| mons of England,  impeach'd Charles Lord Hallifax of 
High Crimes and Miſdemeanors ; and acquainted this Houſe, That the 
Houſe of Commons will, in due Time, exhibit particular Articles againſt 
the ſaid Lord, and make good the ſame. | 


Die Mercurii, 29 Aprilis, 1701. 


The Houſe being mov'd, That an Addreſs be made to his Majeſty, 
That he will be pleaſed to paſs no Cenſure or Puniſhment upon the ray 
impeach'd, during the Dependance of the [Impeachment in this Houſe, 

After Debate, the Queſtion was put, That a Committee ſhall be im- 
mediately appointed to draw up an Addreſs to his Majeſty, "That his Ma- 
jeſty wil be pleaſed not to paſs any Cenſure or rn the 
Four Noble Lords, who ſtand impeached of High Crimes and Miſde- 
meanors, until the Impeachments depending againſt them in this Houſe 
ſhall be try'd ? It was reſolv'd in the Affirmative. 

A Committee appointed immediately to draw up an Addreſs to his 
Majeſty, That his Majeſty will be pleated not to paſs any Cenſure or Pu- 
niſhment againſt the Re Noble Lords, who ſtand impeach'd of High 
Crimes and Miſdemeanors, until the Impeachments depending againſt 
them in this Houſe ſhall be try'd. 

The Houſe was adjourn'd during Pleafure, and the Lords went to the 
Committee. 


Commons 
Lord Sommers 
Inpeach d. 


| Firſt Day of April la 


Aſter ſome time the Houſe was reſum'd, and the Lord Steward report- 


ARTICLES exhibited by the Knights, Citizens, and Burgeſſes in Par- 
liament aſſembled, in the Name of themſelves and of all the Com- 
mons of England, againſt Edward Earl of Orford, in Maintenance 
of their Impeachment againſt him for High Crimes and Mijde- 


meanors, 


I. THAT whereas for many Years paſt there hath been a long and ex- 
nfive War, both by Sea and Land, carried on by his Majeſty and 

his Allies againſt the French King for the preſerving the Balance of Eu- 
rope, and for preventing the Growth of the immoderate Power of the ſaid 
French King; towards the Proſecution of which War great Sums of 
Money have been given and levied by Authority of Parliament, and many 
Debts have been contracted, which remain a very heavy Burden upon the 
People of England; the ſaid Earl being then of his Majeſty's moſt Ho- 
nourable Privy Council; but always preferring his private Intereſt to the 
Good of the Publick, and taking Advantage of the ready Acceſs he had 
to his Majelty's Perſon, during the Continuance of the ſaid War, in Viola- 
tion of his Duty and Truſt, hath procur'd from his Majeſty one or more 
Grant or Grants of ſeveral Manours, Mefſuages, Lands, Tenements, and 
Hereditaments, within the Kingdoms of En2/and or Ireland, or elftewhere 
within his Majeſty's Dominions, of a great Yearly Value; and alſo of ex- 
erbitant Sums of Money to be made to him, or ethers in Truſt for him, bet 
3 to 
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for MW. ords ſpoken at a C onference between th 


ed, That the Committee had drawn an 
read and agreed to, as followeth ; viz. 


* WE Your Majeſty's moſt Loyal and Dutiful Subjects, the Lo 
Spiritual and Temporal in Parliament aſſembled, beg leave to n. 
« preſent to your Majeſty, That the Houſe of Commons have ſeveril 
« impeach'd, at the Bar of our Houſe, Milliam Earl of Portland, 
Lord Sommers, Edward Earl of Orford, and Charles Lord Hallifaz, 
High Crimes and Miſdemeanors : * And they having acquainted U. 
That they will, in due Time, exhibit particular Articles againſt d 
ſaid Lords, and make good the ſame; We do moſt humbly beſoech Your 
« Majeſty, . Majeſty will be pleaſed not to paſs any Cenſute up 
them, until they are tried upon the ſame Impeachments, and Judgmen 
© be given according to the Uſage of Parliament, and the Laws of the 
Land. lies! 


Order'd, That the Lord Steward and the Earl of Romney do attend hi; 
Majeſty with the Addreſs. | — Adds 
Die Luna, 5 Mali, 1701. 

A Committee appointed to draw a Meſſage to be ſent to the Houſe a 
Commons, to put them in mind of the Impeachments broaght up by 
them againſt the Earl of Portland, the Earl of Orford, the Lord Simmer, 
and the Lord Hallifax, and report to the Houſe. A 

Then the Houſe was adjourned during Pleafure. After ſome time the 
Houſe was reſumed, and the Lord Steward reported the Meſſage; which 
was read and agreed to, as followeth, viz. 

A Meftage was ſent to the Houſe of Commons by Sir Robert Lage 
and Sir Richard * to acquaint them, That they having, on the 

» ſent up to their Lordſhips an Impeachment agaial 
William Earl of Portland, of High Crimes and VIE Ae 3 and hay- 
ing alſo, on the Fifteenth Day of the ſame Month, ſeverally impeach'l 
John Lord Sommers, Edward Earl of Orford, and Charles Lord Hallifas, 
of High Crimes and Miſdemeanors, their Lordſhips think themſelves ob- 
liged to put them in mind, that as yet no particular Articles have been 
exhibited againſt the ſaid Lords ; which, — Impeachments have bees 
ſo long depending, is due in Juſtice to the Perſons concern'd, and agtee- 
able to the Methods of Parliament in ſuch Caſes. 


Die Veneris, 99 Mali, 1701. 


A Meſſage was brought from the Houſe of Commons by Colonel Bie 
and others, with the Articles of Impeachment againſt Edward Earl d 
Orford ; and to acquaint this Houſe, That the Matter of the Charge wa 


Addrefs, as order'd ; which wy 
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contained in the Articles; and alſo, That he was commanded to pray ſai 

and demand, that the Earl of Orford do give ſufficient Security to abide cia 

the Judgment of the Houſe of Lords. . | anc 
A Committee appointed to conſider of the Manner of the Common 
delivering Articles of Impeachment, and demanding Security to abide the 

Judgment of this Houſe, and report to the Houſe. 

he Houſe was adjourn'd during Pleaſure, for the Committee to meet 

preſently. After ſome time the Houſ: was reſumed, and the Earl of I 

Stamford reported, That the Committee had met, and inſpected the Jaur- cut 

nals : That they do not find any mention of the Commons reading the at: 

Articles at the Bar; and as for giving Security, they find none. Pir 

Then the Articles were read by the Clerk, as follows ; viz. + r 

y 

But 

The AnSwER of Edward Earl of Orford, to the Arlicies exhibits _= 

againſt bim by the Kn:ghts, Citizens, and Bur geſſes in Per. ian te 

aſſembled, in the Nam: of themſelves, and of all the Comme": 1 c. 

England, in Maintenance of ibeir Impeachment againſt ie 

Earl fer High Crimes and Miſdemeanors, ſuppes'd to be conmmiitl hi ing 

by bim. Deliver'd in 14% May, 1701. * 

0d 


HE ſaid Earl, ſaving to himſelf all Advantages of Exception to e“ 
ſaid Articles, and of not being prejudiced by any Words or Wants 


T 


Form in this his Anſwer ; and ſaving to him all Privileges and Right b 
belonging to him as one of the Peers of this Realm ; for Anſwer to ti — 
Articles, humbly ſaith, mA 
I. To the Firſt Article, That he having for ſeveral Years render'd his Mw "6x 
jeſty his utmoſt Service and Duty, as a good and loyal Subject ought to co ae 
his Royal Majeſty was graciouſly pleaſed, upon ſeveral Occaſions, to tac 
notice of the ſame, and out of his wonted Bounty, and of his Free-wit 
was pleaſed to give the ſaid Earl two Grants, one whereof was a Rev 
fionary Grant for Years, of ſome Houſes depending upon a then pt 
cedent Eſtate for about Nine-and- Twenty Years ; which being a Ke v 
ſionary Intereſt at fo great a Diſtance, altho' the (aid Earl thank 101 | 
fully received the fame from his Majeſty, as his Grace and Bounty, © — 
the ſame was of no great Value: And the other of them was a Grant d ** . 
the Remainder of a groſs Sum, amounting to about 'T'wo ttoujand Poo Fa 
a 1a oY 
Valli; 
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(34%) 3707+ Par. DER 
the Profits 7 he ow 3 4 whereby — Standi 
Revenues the Crown of Eagland, which ought to be applied to 
— publick, are greatly diminiſh'd, and the People of England 
- thereby burthen'd with Debts, and ſupject to grievous Taxes, | 


90 his Uſe , 


of the Truſt repoſed in him whilſt he was Commander 
- | Chief of the Nav Royal of England, in or near the Streights of Gibral- 
= and within the ime aforeſaid, he, the ſaid Earl, did receive great Sums 
"Che Publick Money, iſſued out to him for the Service of the Navy, which 
he hath converted to his own private Ufe, and unlawfully and unjuſtly 

rocur'd a Privy-Scal, or Privy-Seals, to diſcharge him from accounting 
the Publick for the ſame; and alſo hath. receiv'd other great Sums of 
Money from his Majeſty's Exchequer, as Paymaſter or Receiver-General 
of the Navy, without giving a due and legal Account thereof ; whereby he 
hath occaſion'd great lamours and Diſcontents among the Seamen, and 
others belonging to his Majeſty's Navy, who are thereby reduced to great 
Miſeries and Neceſſities for want of their juſt Dues, to the great Diſcou- 
ragement and Diſcredit of the Publick Service. 


Odjections in like Caſes had not been made or ſtood upon, nor could 


IT. That in Breach 


deliver'd in to be examin'd, in order to be 
faid Accounts: And alfo denies, That any 
is, or hath been, any ways diſcourag'd or diſcredited thereby, as in the 


III. That the ſaid Earl, while he was in ſeveral Ports belonging to the 
King of Spain's Dominions, did receive from the ſaid King of Spain and 
others conſiderable Sums of Money, and preat nay of Wine, Oil, 
and other Proviſions for the Fleet, to a very great Value; for all which he 
ought to have accounted : But the ſaid Earl did convert the ſame to his 
own Uſe, and did either embezzle thoſe Proviſions, or reckon 'em as 
bought with the Money allow'd for furniſhing the Navy with freſh Pro- 
viſions; and that for advancing his own private Intereſt, and ſecuring 
himſelf from rendering any Account to the Publick, he, the ſaid Earl, 
during the ſaid War procur'd, enjoy'd, and poſleſs'd divers great Offices, 
which were inconſiſtent, and in their Nature improper to be executed by 
one and the ſame Perſon, and which ought to be, and by the Laws and 
Uſages of this Realm were, and are appointed and delizn'd as Checks one 
upon the other, in Breach of the faid Laws, to the Dithonour of his Ma- 
jeſty, and Prejudice of his People. 


IV. That he the ſaid Earl, within the Time aforeſaid, hath clandeſ- 
tinely, contrary to the Law of Nations, fold and diſpos'd of ſeveral Veſſels, 
with their Ladings and Cargo, taken under Pretence of Prize by his Ma- 
jeſly's Ships of War, without Condemnation or judicial Proceedings, and 


Bierh, converted the Moncy to his own Uſe; well agony, *o they had been con- 
Earl of demn'd, as by Law they ought to have been, one Tenth (after Cuſtoms 
rge Was allow*d) and one Third Part of the Value thereof, the Cuſtoms and the 
to pray ſaid Tenth being deducted, are by Act of Parliament appropriated to eſpe- 
0 abide cial Uſes : By which Proceedings the Publick has been greatly endamag'd 
| and defrauded, and the Debts of the Nation increas'd. 

2M mon 

bide the 
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V. And whereas Complaints were made to the Commiſſioners for exe- 
cuting the Office of Lord High-Admiral of England (where the ſaid Earl 
at that Time preſided) by the Company trading to the Ea/t- Indies, of divers 
Piracies committed in the South-Eaſt Seas, to the Deſtruction of thcir 
Trade, deſiring they might have Letters of Mart granted to them, wherc- 
by to be empower'd (tho' at their own Charge) to ſuppreſs ſuch Pirates: 
But the ſaid Earl preferring his own Intereſt, diſcourag'd and rejected their 
Requeſt and Propoſal ; and in ſome ſhort Time after, jointly with others, 
did procure a Commiſſion for one William Kidd; as likewiſe a Grant under 
the Great Seal of England, to and for the Uſe of him the ſaid Earl, and 
others, of the Ships and Goods of certain Perſons therein nam'd, and alſo 
ot all Goods found on board the ſaid Ships. And the ſaid Company hav- 
ang Intimation of a Commiſſion granted to the ſaid id, being apprehen- 
ave of the ill Conſequences of the ſame, did apply themſelves to the ſaid 
Eoard of Admiralty, deſiring to know what Powers and Inſtructions were 
given: But ſuch their 3 was deny'd; and Kidd, who 
was known to be a Perſon of ill Fame and Reputation, order'd to purſue 
the intended Voyage; in which he did commit divers Piracies and Depre- 
cations on the High-Seas, being thereto encouraced thro' the Hopes of be- 
ag protected by the High Station and Intereſt of the ſaid Earl, in Viola- 
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rl thank VI. That the ſaid Earl, within the Time aforeſaid, when an horrid Con- 
unty, 7e piracy was diſcover'd againſt his Majeſty's ſacred Perſon, and the King- 
Grant a (s under an Apprehenſion of an immediate Invaſion from France, 
d Pound and divers Ships of War (particularly the Ship Dutebeſi) were Arm'd out, 
a Yah Lquipp'd and Mann'd in Defence of the Realm, to oppoſe the intend; d In- 


3 . 4 . . 1 
Wehen, did his utmeſt Endeavour to prejudice and weaken the Navy Royal 
jo 


Tor d Sommers and Lord Hallifax. 


(342) 
a Year, for Five Years: Which are the only Grants of any Manours, 
Meſſuages, Lands, Tenements, Hereditaments, or Sums of ann what- 
ſoever, which he, or any in Truſt for him, hath had from his Majeſty ; 
and which ſaid two Grants his . was graciouſly pleas'd, after many 
Years Service, freely to beſtow upon him the ſaid Earl, without any Sur- 
prize, ſiniſter or indirect Means of the ſaid Earl in obtaining the ſame, and 
which Grants he humbly conceives were not unuſual in like Caſes, the 
accepting whereof he humbly hopes was not any Violation of his Duty, 
or of any 'Fruſt in him the faid Earl repos'd. | . 

II. To the Second Article the ſaid Earl anſwereth, and denieth, That he 
at any time converted to his own private Uſe any publick Money iſſued to 
him for the Service of the Navy; or that he the ſaid Earl ever procur'd, 
or had any Privy-Seal, or Privy-Seals, to diſcharge him from accounting 
for the ſame z but ſaith, That he the ſaid Earl did make up, and upon Oath 
paſs his Accounts for the Moneys impreſs'd to him for the Service in this 
Article mention'd; which Account was legally declar'd and paſs'd, upon 
very ſtrict and great Examination, by the Lords Commiſſioners of the 
Treaſury ; and he, the ſaid Earl, hath his Pxretus eff, in due Courſe of Law 
upon the ſame. But the Comtniſſioners of the Victualling- Office making 
ſome unuſual Objections to part of the ſaid Account, concerning ſome 
Proviſions furniſh'd to the Fleet by the faid Earl, in the King of $pain's 
Dominions, altho' the ſame were truly and really had and ſpent by the 
Seamen in the Fleet, and paid for by him, the ſaid Earl; and which 

be "reaſonably expected; his Majeſty was pleas'd to direct and order a 


Privy-Seal to diſpenſe with the Form in that Particular; but the ſaid Earl did make no Advantage to himſelf thereby; nor was his Majeſty, or the 
Government, in the leaſt defrauded therein; it appearing, upon a very ſtrict Examination, that leſs Rates were allow'd for the ſaid 
than had been allow'd before in like Caſes ; or, as the ſaid Earl is informed, hath been ſince allow'd. And to the latter Part of the ſaid Article ſaith, 
That for the Moneys by him receiv'd, as Treafurer or Receiver-General of the Navy, he hath already deliver'd in his Accounts, and is ready to per- 
ſect the ſame, according to the ordinary Method, ſome of 'em plying ready with the Auditors to be declar'd, and the reſt of em being 
fd; and faith, After juſt Allowances had, he does not believe he ſhall appear to be indebted upon the 
erſons are Sufferers for want of their Dues, in reſpect of the faid Accounts, or that the Publick Service 


roviſions 


made up and 


ſaid Article is alledg'd. 


III. To the Third Article the ſaid Earl anſwereth, and denies, That he 
recciv'd any Moneys whatſoever ſrom the King of Spain, or any other Per- 
ſon, as in the Article is alledg'd ; and faith, That what Wine, Oil, or 
other Proviſions were receiv'd fiom the King of Spain, or any others, for 
the Fleet, were duly deliver'd and diſtributed amongtt the Officers. and 
Seamen thereof; and denies he did embezzle any of the Proviſions, 
or reckon'd them, or any Part of them, as bought with the Mo- 
neys allow'd for furniſhing the Navy with freſh Proviſions: And 
does alſo deny, That he the ſaid Earl did enjoy any Offices in- 
conſiſtent in their Nature (as he is advis'd) one with the other, or 
which were, or ought to be, Checks one upon the other; or, that 
he any ways ſecur'd, or pretended to ſecure himſelf from rendering any 
Account to the Publick, by any Office or Offices whatſoever ; or, that he 
is guilty of the Breach of any 2 to his Knowledge, by executing any 
Ottice or Offices, or ever executed the fame to the Diſhonour of his Ma- 
jeſty, or to the Prejudice of his People, as in the ſaid Article is alledged. 

IV. To the Fourth Article the ſaid Earl anſwereth, and ſaith, He be- 
licves that the Prizcs taken in the late War were appropriated as by the 
Act of Parliament in that Behalf is provided; but denies that he did, at 
any Time, fell or diſpoſe of any Veſſel or Vellels, or their Ladings or 
Cargo, taken as er under the Pretence of Prize, by any of his Majeſty's 
Ships of War, without Condemnation or judicial Proceedings; or convert- 
ed the Moneys ariſing by Sale of any Veſſel or Veſſels, or their Lading or 
Cargo, taken as or under Pretence of Prize by any of his Majeſty's Ships 
of War, to his own Uſe; but, on the contrary, did from Time to Time, 
in his Station, give Orders, that the Prizes taken ſhould be carefully pre- 
ſerved without Embezzlement, and duly proceeded againſt, and the Pro- 
duce anſwered as the Law directs: And therefore humbly inſiſteth, that 
the Public hath been no ways endamaged, or the Debts of the Nation in- 
creaſed by any Neglect or Deſault of the ſaid Earl. 

V. To the Fifth Article the ſaid Earl ſaith, That the Eaft-Tndia Com- 
pany, about the Beginning of March, One thouſand fix hundred Ninety 
and ſix, did apply to the Admiralty Board, of which the ſaid Earl was ane, 
to impower their Ships and Officers to ſeize and take all Pirates infeſting 
the Seas within the Limits of their Charter; and likewiſe to crect a Court 
of Admiralty in thoſe Parts, to try and condemn ſuch Pirates as they ſhould 
take. Upon which Application the Board of Admiralty did take Advice, 
and were inform'd, They had no Authority to grant the ſame ; and de- 
nies, he the ſaid Earl ever diſcourag'd or rejected the Company's Requeſt 
therein, unleſs it were by telling them, That the Admiralty by Tho 
could not grant the ſame : And denies that the Company was ever deny'd 
Letters of Mart in common Form, to the Knowledge of the ſaid Earl : 
And faith, as to the Matter of , in the Article mention'd, He was gone 
upon his Expcdition about twelve Months before that Time. And as to 
his Commiſſion, and the Grant in the ſaid Article mention'd, the faid Earl 
humbly conceives, and is advis'd, the ſame were not contrary to Law ; but 
ſure he is, the ſaid Expedition was intended for the Publick Good and 
Service; and ſaith, The ſaid Ki4d had no Powers or Inſtructions from the 
Board of Admiralty, other than the ordinary and common Letters of 
Mart, the Contents whereof arc common, and well known to Merchants, 
And the ſaid Ea doth deny, that he knew the ſaid Aid to be of ill Fame 
and Reputation: But in caſe the ſaid Kidd hath committed any Piracies, 
he the ſaid Kidd is anſwerable, and ought to anſwer for the ſame, he never 
being order'd by the ſaid Earl fo to do; nor had he ever any the leaſt En- 
couragement given him by the ſaid Earl, or any other, to his Knowledge, 
to expect or hope for any Protection therein, or in any illegal Action dons 
or committed by him. 

VI. To the Sixth Article the ſaid Earl ſaith, He believes it to be true, 
that there was a horrid and barbarous Plot and Conſpiracy againſt his Ma- 
jeſty's ſacred Perſon, and that there was an Apprehenſion of an immediate 
Invaſion; but the faid Earl hopes, no Neglect of Duty in his Station can 
be imputed to him to prevent the ſame. And as for the Ship Dutebchs, 
which was, arponglt many others, aim'd and equipp'd in Defence of 

the 


170. Proceedings againſt F. 


by.Comet of his Office (being 
then firſt Commiſſioner for executing the Office of Lord High-Admical 
England) without the Privity of the other Commiſſioners, contrary to his 
Oath and Duty, and preferring his Hopes of Gain to himſelf, to the 
„ of the Publick, did order Capt. Steward, Commander of the Ship 
* eſs, to deliver over, and put on board the ſaid K:4d, mention“ d 
n the foregoing Article, out of the ſaid Ship The Dutcheſs, a 1 

ber of able Seamen, levied and provided at the Expence of the — 
and then diſcharging their Duty in Defence of their Country, and again 
their own Conſent, to the Prejudice of the Publick Security, and to the 
endangering of the ſaid Ship The Dutcheſs, if it had been attack d by the 
-NEMY | | | An Bed i 


VII. That the ſaid Earl, during the ſaid Wat, and at a Time of the 
greateſt Exigency and Neceſſity, when Ships, Men, and Money were 
wanting to guard the Seas, and protect our Trade, did by Miſrepreſenta- 


tions, and contrary to his bounden Duty, and the Truſt repoſed in bim. 
procure a Grant or Order for his Majeſty 
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of England; for that he, the faid Eatl, 


reat Num- 


's Ship The Dolphin, then fitted 
out, mann'd and equipp'd for the Service of the Publick, to be employ'd 
in a private Voyage and Undertaking, for the Advantage of himſelf and 
others concerned with him. In purſuance whereof, and for their private 
Gain, the Ship was, at the Publick Expence, continued in F key te 
for ſeveral Months, to the Deſtruction and Loſs of his 5 „ 

ſaid Ship 


on board the ſame, to the weakening the Navy, by rendering 
unſerviceable, and the increafing the Debts of the Publick. 

VIII. That the ſaid Earl, during the Time of his Commanding the 
Navy Royal of England, did, through Neglect, and in Contempt of Or- 
ders, unneceſſarily hazard and expoſe to imminent Danger the ſaid Navy; 
and that during the Time aforeſaid, having had many Opportunities of 
taking or deſtroying the Ships belonging to the French King, the ſaid Earl, 
rang to Advice, in Diſobedience to Orders, and in Neglect of his 
N50 id ſuffer and permit the ſaid Ships to return ſafe into their own 

arbours. 


IX. That the ſaid Earl, well knowing our Sovereign Lord the King to 
have been engaged in ſeveral Alliances with the Emperor of Germany 
and other Princes and States, particularly in a Treaty concluded with his 
Imperial Majeſt 
Eighty-Nine, the End and Intention of all which Leagues and Treaties 
were to prevent the Growth of the Power of the French King, and to ſe- 
cure England, and the ancient Allies of England, againſt the ſame, did 
notwithſtanding, in concert with other Falſe and Evil Counſellors, ad- 
viſe our ſaid Sovercign Lord the King in the Year One Thouſand Six 


Thouſand Six 
peror, an ancient Ally of our ſaid Sovereign Lord the 
France; both which 
Diſhonourable to our Sovereign Lord the King, and the People of theſe 


Dignity, the Peace and Intereſt of this Kingdom, and in Breach of the 


' 
Chief of his Majeſty's Oy Royal, One of his Majeſty's Privy Council, 
and Treaſurer of his Majeſty's Navy, or in ſome or one of the ſaid Stations 


during the Time that all and everv the Crimes ſet forth were done and 
committed. 


ring his Maje 


exccuting the Office of Lord 


That the ſaid Commons, by Proteſtation, ſaving to themſelves the Li- 
berty of Exhibiting, at any Time hereafter, any other Accuſation or Im- 
peachment againſt the ſaid Earl, and alſo of Rep 
to any of them, and of offering Proofs of all the ſaid Premiſſes, or my of 
them, or any other Impeachment or Accuſation that ſhall be exhibited by 
them, as the Caſe ſhall, according to the Courſe of Parliament, require; 
Do Pray and Demand, That the ſaid Earl may be put to Anſwer for all 
and every of the Premiſſes; and that ſuch Proceedings, Examinations, 
Trials and Judgments, may be upon every of them had and uſed, as is 
agreeable to Law and Juſtice, 


After Reading in the Houſe the Articles of Impeachment brought up 
againſt Edward Earl of Orford, for High Crimes and Miſdemeanors, his 
Lordſhip humbly defired to have a Copy of the ſaid Articles, and that he 
would put in his Anſwer to them in as ſhort a Time as the Houſe ſhould 
think fit: It is thereupon ordered by the Lords Spiritual and Tem 
Parliament afſembled, That Edward Earl of Orford may have a Copy of 
the ſaid Articles, 


and Mr. Pitt, to acquaint them, That upon Search of the Journals of this 
Houſe, they do not find any Precedent of Security given to abide the 
Judgment of this Houſe by any Peer, upon an Impeachment of High 
Crimes and Miſdemeanors. 


of Impeachment of the Houſe of Commons againſt him, which was read 


der; and faith, all Fears of the In 


Portland and Orford, | 13 W. III. { 344) 
the Reale, the ſaid Earl ſaith, That the Men in the ſaid Article men, 
to be taken from on board her, were but ſome of the very Perſons us 
were juſt before taken. ftom on board Capt. Kid, and returned by the 
own Conſent on board Capt. Kidd again, not being above twenty in Na 

on were then over and at an end: hy 
denies, that the ſame was intended to weaken, or did weaken the ſaid Y; 
or the Navy Royal; or that the ſaid Seamen, fo returning on board 

ſaid Kidd, were levied or provided at the Expence of the Publick, o. 
return or were put on board the ſaid Kidd againſt their own Conſeat, or i 
the Prejudice of the Publick Security ; or that the Ship Dutcheſs. was they 
by dangers, if ſhe had been atiack'd, as in the ſaid Article i; 1 
" ig O | 


VII. To che Seventh Article the ſaid Earl anſwereth, and denies, The 
he did, by Miſrepreſentation, or otherwiſe, obtain or procure a Gran, 
Order for his apy re Ship Dolphin to be employ'd in a private Voyan 
or Undertaking ; but what was done therein, was done upon the Pez, 
concluded, and by his Majeſty's Command, at the Inſtance and Req 
of other Perſons, and not of the ſaid Earl, but contrary to his Opi 


de 
UW 


queſt 


Nor was the (aid Earl any e in Intereſt therein, till — 
Majeſty's Orders were given about the ſaid Ship; and then, and not be. 


fore, ſome of the Perſons concerned in the ſaid Adventure, deſired the (13 
Earl to take ſome Shares therein (the Number whereof he doth not n. 
member), which the ſaid Earl accordingly did; but humbly inſiſts, th 
his Actings therein were not contrary to bis Duty, or the Truſt in hin 
repoſed, or the Debts of the Nation thereby increas'd. 

VIII. To the Eighth the ſaid Earl anſwereth, and denies, That at, 
Time while he commanded the Navy Royal, he did, through Neglect q 
Contempt of Orders, unneceſſarily hazard or expoſe to Danger the (1 
Navy; and alſo denies, that upon any Opportunity of taking or deftrcy. 
ing the Ships of the French King, he did, contrary to Advice, or in Di. 
obedience to Orders, neglect to do the fame : And alſo denies, That he d 
ſuffer or permit any of the French King's Ships to return into their oy 
Harbours, when he had Opportunity to prevent the ſame ; and hum, 
inſiſts, he is not guilty of any Neglet or Omiſſion of his Duty heren, 
nor did expect in this Particular to be charged therewith, conſidering ji, 
faithful Services rendered againſt the French Fleet. - 

IX. To the Ninth Article the ſaid Earl ſaith, He believes it to be true 
that his Majeſty bath been engaged in ſeveral Alliances with ſever 
Princes, and particularly with the Emperor, in the Year One Thouſand 


WS - O£w #SK<@. 


by the Clerk. 


in the Year of our Lord One Thouſand Six Hundred Six Hundred Eighty-Nine ; and that the End of thoſe Alliances was 9 
prevent the Growth and Power of France, and to ſecure this Kingdom and ; 

its Allies: But the ſaid Earl does deny, that he did adviſe his Mazel o 

enter into the Treaty of Partition, charged upon the ſaid Earl in this Ar. . 

ticle; and ſo far as the ſaĩd Earl was any ways acquainted therewith, he 

objected to, and gave his Opinion againſt the ſame. k 

Hundred Ninety-Eight, to enter into one Treaty for dividing the Monarchy and Dominions of Spain; in purſuance whereof, in the Year On I 
undred Ninety-Nine, one other Treaty was entered into to the like Purpoſe ; by which Treaties great Injuſtice was done to the En. f 
— and a large Part of the ſaid Spaniſb Dominions were to added to the Crown « q 

reaties were Prejudicial to the Intereſt of the 22 — all over Europe, Ruinous to the Trade of England, ai 
ingdoms. 

All which Crimes and Miſdemeanors were committed and done by him, the ſaid Earl, againſt our Sovereign Lord the King, his Crown anl « 
ſeveral Truſts repoſed in him the ſaid Earl. * 

X. And he the ſaid Earl of Orford was One of the Lords Juſtices, du- X. To the Tenth Article the ſaid Earl anſwereth, and ſaith, That trueit bay 
's Abſence beyond the Seas, the Firſt Commiſſioner for is, his Maj was pleaſed to employ and intruſt him in the ſeverai Office P. 
igh-Admiral of England, Commander in and Stations in this Article mentioned, for ſeveral Years, as his Majeſty | 

Occaſions required, although not for all the Time in the ſaid Article men. oe 

tioned ; and hopes, and humbly inſiſteth upon it, that he the ſaid Eal © 

did from time to time, according to his Duty, and the Truſts in him f- mY 

poſed, diſcharge the ſaid Offices and Employments with Loyalty, Faith Th 

fulneſs and Zeal to his Majeſty and his People. Y 

And thus having laid his Caſe before your Lordſhips, he the ſaid Eal OY 

does humbly inſiſt, and anſwer to the ſaid Impeachment, and all a Wo 
lying to his Anſwers, or 2 the Articles aforeſaid, exhibited againſt him, That he is nd bs 
{ Guilty of all or any of them, or of all or any the Matters or Things by ma 
the ſaid Articles charged, in Manner and Form as the ſame are ther ay 
and thereby alledg'd againſt him; and that the Matters by him befor wu 
ſet forth to be done and tranſacted, or any of them, were not done u — 
committed by him, the ſaid Ear], againſt our Sovereign Lord the King 4 y 
his Crown and Dignity, or the Peace or Intereſt of this Kingdom, ori 1 

Breach of the Truſt repoſed in him, the ſaid Earl; and humbly {ub T, 

mits himſelf herein to your Lordſhips Judgment. 5 
oRr0RMM |: 

par 
| The Committee appointed to conſider of the Manner in delivering & _ 

ticles of Impeachments by the Commons being Revived, the Houſe ws 8. 
adjourned during Pleaſure ; and the Lords went to the Committee. n TY 
| ſome Time, the Houſe was reſumed, and the Earl of Stamford re * 
ral in] That they had inſpected the Journals, and find the firſt Step, after A. tich 
| ſwers to Impeachments are delivered, is to ſend a Copy thereof to the Hou - 
| of Commons, Whereupon it is ordered by the Lords Spiritual and Ten- cio 
A Meſlage was ſent to the Houſe of Commons by Sir Richard Holford poral in Parliament afſembled, That the Anſwer of Edward Earl of 0 "hab 
ford, delivered this Day to the Articles ef Impeachment depending againk tit ie 
him, be Copied, in order to be ſent to the Houſe of Commons To- moi del 
row Morning, by two Maſters of Chancery. 1 
f bar . ford having this Day 3 his Anſwer * * Cons 
ö . 140 7 ticles of Impeachment againſt him, deſired that Mr. Dodd and Mr. £9 5a 
Dir nt Maij, nor. | might be affigned Counſel for him upon his Trial. It is ordered by , 2. # 
This Day Edward Earl of Orford delivered his Anſwer to the Articles | Lords Spiritual and Temporal in Parliament afſembled, That Mr. Du 5 
and Mr, Pozley ſhall, and they are hereby aſſigned Counſel for the Earle Con 
Orford, as deſired. e 
Ce: y; 


I 
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was ſent to the Houſe of Commons by Sir Richard Helfard 


* 2 Mr. Pat, to carry down a Copy of the Earl of Orford's Anſwer to 
ani the Articles of Impeachment _ him. Ent 7 4 LOR 
Wo A Meſſage was ſent to the Houſe of Commons by Sir Richard Holford 
1 and Mr. Pitt, to acquaint them, That they having, on the Firſt Day of 
5 laſt, ſent up to their Lordſhips an Impeachment againſt Mili am 
— Earl of Pertland for High Crimes and Miſdemeanors; and having alſo, 


eenth Day of the ſame Month, ſeverally impea hed Fohn Lord 
— Chorles Lord Hallifax of High Crimes and Miſdemecanors, 
their Lordſhips think themſelves obliged to put them in mind, that as 
t no particular Articles have been exhibited againſt the ſaid Lords, 
which, after Impeachments have been ſo long depending, is due in Juſtice 
to the Perſons concerned, and agreeable to the Methods of Parliament 


in ſuch Caſes. 


ARTICLES exhibited by the Knirhts, Citizens, and Burgeſſs in Parliament 
aſſembled, in the Name of themſelves, and of all the Commons of England» 
Baron of Eveſham, in Maintenance of their 


ie (a 
Ot re. 


| th againſt John Led Sommers, Baran | 

n bin Impeachment again! bim for High Crimes and Miſdemeanort. 

at any a 

ect C: 1. HAT a Tresty and Alliance between Leopold, the Emperor of 
new Germany, and the States General of the United Provinces, was 
eſtroy. 


made and concluded in the Year of our Lord One thouſand Six hundred 


n Dl. Eighty-nine, upon their Conſideration of the Greatneſs of the Common 


Ne di Danger which then threatened all Chrifendem, from the exceſſive Power 
Ar- of France, and the unconſtant Faith of the French in the Obſervance of 
— Treaties; whereby it was agreed, That there ſhould be, and remain for 
herein, ever, a conſtant, perpetual, aud inviolable Friendſhip and good Correſ- 
Ng d ndence between his Imperial Majeſty and the & aten General ; that each 

of them ſhould be obliged to promote the other's Intereſt, and, as much as 
e true, in them lay, prevent all Damages and Inconveniencies to cach other. 
ſever, That during the Continuance of the War, there ſhould be not only a 
ouland Defenſive, bur alſo an Offenſive Alliance between the ſaid Parties; by 
Was to Virtue whereof, they ſhould both of them act in an hoſtile Manner, with all 
Jom an their Forces by Sea and Land againſt the French King, and. ſuch of his Allies 
_ as ſhould refuſe to ſeparate themſelves from him: I hat after the War ſhould 
is A. 


be ended, and a Peace concluded, there ſhould remain between his Imperial 
Maj-ſty, his Heirs, and Succeſſors, and the Sares-General, a perpetual 
Defenſive Alliance againſt the Crown of Frante and its Adherents, 


ar One That if the Crown ot France ſhould again attack either of the ſaid Con- 
he En. federate Parties, at what Time ſoever the ſame ſhould be done, they 
= ſhould faithfully affiſt each other. 

n 


by all Means, with all their Forces, protect and defend all the Rights of 
each other againſt the Crown of Fraue, and its Adherents, 

And other Proviſions were thereby made for their mutual Security, as 
well during the Continuance of the War, as after the Concluſion of a 


at true it 
Peace. 


.— T hat certain Separate Articles were alſo at or about that Time made, 
% * whereby the States- Generel maturely conſidering that France had openly de- 
wy Fa clared in ſeveral Courts, that (notwithſtanding the moſt folemn Renun- 


clation) they continved their Pretenſions by Force of Arms to aſſert for 
The Dauphin the Succeſſion of the Span;yh Monarchy, in Caſe the King of 
Spain thould die without Iflue z and allo conſidering what a Blow their 
State would receive, and what a Prejudice might happen thereby to the 
publick Affairs and Quiet, did promiſe, That in Cate his ſaid Catho- 
lick Majeſty ſhould dic without lawful Iſſue, they would with all their 


him w- 


\ Faith 


ſaid Eal 


and RY | - | e 
d all Forces aililt his ſaid Imperial Majeſty or his Heirs in taking the Succeſ- 
je is nd a : . 
ings !tonof tne Spaniſh Monarchy, lawfully belonging to that Houſe, toge- 
hag ther with its Kingdoms, Provinces, Dominions and Rights, and in their 


obtaining and ſecuring the quiet Poſſeſſion thereof, againſt the French, and 


m defor their Adhcrents, who ſhould directly, or indirectly, oppoſe that Succeſ- 


_ en, and with Forces repel the Force that ſhould be brought againſt 
k 0 | Oy Its 
aby fb That at the Inſtance of the S“ate- General, in purſuance of the ſaid 


Treaty and Separate Articles, our moit Crracious Lord and Sovereign, 
his muſt Excellent Majeſty King William III. was invited to enter into an 
Alliance of the aforeſaid Treaty, and into the Agreement of the ſaid Se- 
parate Articles ; and thereupon, for reſtoring and preſerving the publick 
Peace and Quiet, did afterwards, in the ſaid Year of our Lord One 
tho:ſand Six hundred and Eighty- nine, enter into, and under the Great 
Scal of England, accept, approve, and ratify, and in the moſt ſolemn 
Manner, engage and promiſe religiouſiy and inviolably to obſerve the 
lame, without violating the ſaid Treaty, or Separate Articles in any Ar- 
ticle, or ſuffering the ſame to the utmoſt of his Power to be violated. 
That in the Year of our Lord One thouſand Six hundred and Ninety- 
eight, a Lreaty was projected and contrived in France, to be ſet on foot 
between his Majeſty, the French King, and the States-General, for a Par- 
un of the Spauiſb Monarchy, whereby many large Territories thereunto 
©onging were to be allotted and delivered up to France. 

That the Tenor and Deſign of the ſaid laſt mentioned Treaty, whilſt the 
Lme was in Negotiation, was communicated. to the ſaid John Lord Sam- 
mers, then One of the Lords Juſtices of England, Lord Chancellor of 


England, and One of his Majeſty's molt Honourable Privy Council. 
Phat the ſaid Lord Sommers, well knowing the molt apparent evil 
onſequences, as well as the Injuſtice of the ſaid Partition, did not, 

cording to the Truſt and Duty of his ſaid ſcveral Offices, diſtuade or en- 

Eezvour to obſtruct its taking effect; but, on the contrary, having _— 

regard 


ol, V. 


1701 Parl. $ 90 C2 Lord Sommers: and Lord Hallifax. 


That his Imperial . and the Statet-General ſhould at all Times. 
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© The Meſfengers ſent to the Houſe of Commons return Anſwer, viz? 
That the Articles againſt Miiliam Earl of Portland, Fohn Lord Sumer, 
and Charles Lord Hallifax, are preparing, and in a ſhort Time their 
Houſe will ſend them up to the Houſe of Lords. ; 


Die Lune 199 Maii, 1701: 


A Meſſage was brought from the Houſe of Commons by Mr. Harcourt 
and others, with the Articles of Impeachment againſt John Lord Som- 
mers; and to acquaint this Houſe, That the Matter of the Charge was 
contained in the Articles; and alſo, That he was commanded to pray 
and demand, that the Lord Sommers do give ſufficient Security to abide ' 
the Judgment of the Houſe of Lords. | 

The Articles were read by the Clerk, as follows z vizs 


The ANS W RR of John Lord Sommers; Baron of Eveſham, to the Articles 
exhibited by the Knights, Citizens, and Buygifſes in Parliament aſſembled, 
in the Nam of themſelves, and of all the C:mmons o England, in Main- 

 tenance of their Impeachment againſt him for» High Crimes and Miſde- 
meanors, ſuppos d to be by him committed. Delivered in 24 May, 1501. 


HE ſaid Lord Sommers, ſaving to himſelf all Advantages of Ex- 
ception to the ſaid Articles, and of not being prejuiiced by any 
Words, or want of Form in this his Anſwer; and alio ſaving to himſelf 
all Rights and Privileges belonging to him, as one of the Peers of this 


Realm; for Anſwer to the ſaid Article humbly ſaith : 


I. To the Firſt Article, That he believes the now Emperor of Germa- 
ny, and the States-Genrral of The United Provinces, being in the Year One 
thouſand Six hundred and Eighty-nine engaged in a War with France, 
a Treaty and Alliance was concluded between them, and a Separate Ar- 
ticle then made, to the Effect in this Article mentioned ; and that his Sa— 
cred Majeſty did afterwards enter into, ratify and approve the ſame; 
to which Treaty, Separate Article, and Ratiſication (for Certainty there— 
of) he referreth himſelf : And further ſaith, That in the Year One thou- 
ſand Six hundred and Ninety-eight, his Majeſty, before he left England, 
was pleaſed to teil him, That ſome Intimation had been given to the Earl 
of Portland, when in France, that the French King in-lincd to come to an 
Agreement with his Majeſty, concerning the Succeſſion to the Crown of 
Spain. And afterwards, in Auguſt, One thoutand Six hundred and Nine- 
ty-eight (his Majeſty being then in Hzlland, and the ſaid Lord Sammers at 
Tunbridge-Wells, by his Majeſty's Permiſſion, for Recovery of his Health), 
Mr. Secretary Vernon communicated to him a Letter he had then re- 
ceived, written by the Earl of Portland, by his Maj-{ly's Order, wherein 
it was mentioned, That Count Tallurd (who was then Ambaſſador ſrom 
the French King to his Majeſty) had declared an Accommodation might 
be found out in Relation to the Succeſſion of Spain, in Cate of that 
King's Death: And that his Majeſty kad founded France, upon «nat 
Terms an Agreement might be made; and the Conditions were near of 
this Nature; (viz.) That the Electoral Prince of Bavaria {houid have 
the Kingdom of Spain, the Indies, the Low-ountries, and all that depends 
upon the Spaniſh Dominions (except the Kingdoms of N end ei, 
Sardinia, the Province of Guyprſcoa on this Side of the Pyren aus, Fonta- 
rabia, and St. S-baftian, Final, and the Places in Tun, of which Shai u 
then ſtood poſſeſſed): In Conſideration of which, Pr ice was abſolutely 
to renounce the Right it pretende to the Succeſſion of Spain, and Alan 
was to be given to the Arch-Duke, ſecond Son to the Emperor: And 
that his Majeſty commandcd the ſaid Mr. Secretary to ſprak tohim, the ſaid 
Lord Sammers, touching that Matter; and that his Lordinip ſhould diſ— 
courſe it with thoſe he thought he might truſt with that Secret, which to 
keep with the utmoſt Care, was by the ſaid Letters m ntioned to be of the 
higheſt Importance; and at the ſame "Time, the ſaid Lord Sommers re 
ceived a Letter from his Majeſty, ſigned by himſelf, intimating, that 
Count Tallard had made ſome Propofitions, touching an Agreement with 
his Majeſty, concerning the Succeſſion of the Kingdom of Spain, the 
which the ſaid Earl of Portland would write to Mr. Secretary Vernzn, to 
the End his Majeſty might have ſome Opinions upon that Aﬀair, which 
required the greateſt Secrecy, and in which no time was to be loſt, if 
that Negotiation were to be carried on: And for that End his Majeſty 
thereby commanded the ſaid Lord Sammers to ſend full Powers to him un 
der the Great Seal of England, with Blanks for the Names of Commil- 
ſioners, to treat with Count Tallard; which his Majeſty, by his ſaid Let- 
ter, was pleaſed to ſay, he belicved might be done ſecretly : That none 
but the ſaid Lord Szmmers and Mr. Secretary Vernn, and thoſe to whom 
the ſaid Lord Sammers and Mr. Secretary ſhould communicate it, might 
have Knowledge thereof; and that the Clerks who were to wiite the fall 
Powers, might not know what they were, or to the he Lſtect; and the 
ſaid Lord Sommers did immediately return the Earl of Portiunt's (iid 
Letter to Mr. Secretary Vernon, and defired him to communicate the Cone 
tents thereof to the Earl of Orford, and the now Lord Hall ſur, (Tuo of 
the then Lord Juſtices, who, as he was affured, were then in Town) and 
alſo to ſuch others as they and Mr, Secretary Vernen ſhould think fit 3 
who, in regard of the King's Command to have wat Affair ken a 
Secret, thought fit to impart it to the Duke of SH,, f as 
the ſaid Mr. Secretary afterwards acquainted the. ſaid Lord Sommers) . 
And ſome Time afterwards the ſaid Lord Hullifax cams Con to the (ail 
Wells; and Mr. Secretary Je non coming thither aIſo abour the ſame 
Time, they, and the ſaid Lord Sommers, had LDiſcourſe together c ncern- 
ing the ſaid * and the ſaid Lord Sammer, by Liter dated the 

7 28th 
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Emgeror and Stateti-General, as Seeed, 10 the Trade and n Ing 
teraſb af, this Kingdom, or the Peace of Europe, did adviſe his Majeſty o 
ente into the ſaid Treaty, and did ſo far encourage: and promote the ſame, 
that the ſaid Treaty was concluded and ratified under the Great - Seal of 
England (then in the Cuſtody of the ſaid Lord Smmers), and thereby the 
Kingdoms of Naples and Sicily, the Places depending on the Monarchy of 
Spginy, ſituate on the Coaſt of Tuſcany, or the adjacent Iſlands, compre- 
hended under the Name of Sante Stephans, Porto Heredley Orbitella, Tu. 
lamione, Porto Longene, Piambino, the Town and Marquiſate of Final, the 
Province of Guypuſcoqa, particularly the Towns of Fontarabia and St. Se- 
baſtian, ſituate in that Province, and eſpecially the Pott of the Paſſage; 
which is therein compriz'd, with ſeveral other Parts and Things of, or 
belonging to, the ſaid Kingdom of Spain; were allotted to the Dauphin 
for his Share; and the Crown of Spain, and the other Kingdoms, lands, 
States, . Countries, and Places depending thereon (except ſuch; Part as 
aforeſaid, which: was thereby allotted to the Dauphin for his Share; and 
che utchy of Milan herein after mention'd), was given and affign'd to the 
Electoral Prince, eldeſt Son to the Elector of Bavaria, for his Share, to 
enjoy the ſame to him, his Heirs and Succeſſors, for eyer, never to be 
moleſted therein on any Pretence of Right or Claim on the Part of the 
French King, or 25. or his Iſſue, Heirs or Succeſſots, nor on 
the Part 11 the Empetor, the King, of the Romans, the Arch-Duke 
Charles, his ſecond Son, and other Children, or his Heirs or Succeſſors; 
ard the Dutchy of Milan was thereby agreed to be given to the ſaid Arch- 
Dake for his Share, and in Extinction of all Pretenſions and Rights 
which the ſaid Emperor, the King of the Romans, the ſaid Arch-Duke 
Charles, all his other Children, Sueceſſots, and Heirs, might have to 
the ſaid Succeſſion of Spain. 1 rye Treaty it was alſo further agreed, 
That if any Prince what ſoever ſhould oppoſe the taking Poſſeſſion of the 
Shares thereby agreed on, as aforeſaid, his Majeſty, the French King, 
and the States- General, ſhould aſſiſt one another againſt ſuch Oppoſition, 
and hinder the ſame with all their Power. | 

That by a Secret Article of the ſaid Treaty, in like Manner ratified 
under the Great-Seal of England, twas provided, That if the King of 

ain, ſhould die without 7% and the Electoral Prince of Bavaria 
Pq auld afterwards die without Iſſue, his Electoral Highneſs of Bavaria, his 
Father, ſhould ſucceed him in all the Kingdoms, Iſlands, States, Countries, 
and Places aſſigned to the Electoral Prince aforefaid, and enjoy the ſame 
to him and his Children, Succeſſors, and Heirs, then born, or to be 
born; ſo as neither the Emperor, his Children, nor any other Perſon, 

ſhould or might, under any Pretext, form the leaſt Pretenſion to that Suc- 
ceſfion; his Majeſty, the French King, and States-General, thereby en- 
gaging themſelves to employ all their Power, by Land and by Sea, for 
maintaining the Order eſtab iſh'd by the faid ſecret Article, relating to the 
Succeſſion of the Monarchy of Spain. 

That the ſaid Treaty was ratified under the Great-Seal of England (then 
in the Cuſtody of the ſaid Lord Sommers), as an Agreement between his 
Majeſty, the French King, and States-General, notwithſtanding the ſaid 
Lord Sommers well knew that the ſame had been concluded between his 
Majeſty's Commiſſioners and the French Ambaſſador, or the Commiſſioner 
of the French King only; and, that the Purport thereof had never been 
communicated to the States-General at the Time of the Ratification there- 
of iinder the Great-Seal of England, notwithſtanding the Negotiation 
thereof in Holland. | 
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28th. of duff One thouſand Fix hundred and Ninety and Eight, did 
as his own I hou and as what he apprehended to be the Reſultof 


ir Conſidetation) humbly repreſent to W That the 
"= 


entertaining of ſuch a. Propoſal; as was ment y Count Tolar, 
ſeem'd to be attended with very ill Conſequences, if the French did 


not act a ſincert Part ; hut that they were ſoon at Eaſe, as to any Ap. 


ptehenſion of that ſort; being fully aſſur d his Majeſty would not ek. 
with the utmoſt Niceneſs in an Affair wherein his Glory, and the Safety 
of Ezrope, was ſo highly concerned. That the ſecond Thing they confi- 
der d, was the very if Proſpect of what was like to happen upon the 
Death of the King of Spain, in caſe nothing was done previouſly' toward, 
the providing againſt that Accident, which ſeems probably to be very 
near; the King of France then having ſo great a Force in ſuch a Readj. 
neſs, that he was in a Condition to take Poſſeſſion of Spain before any 
other Prince could be ready to make a Stand. That his Majeſty Was the 
beſt Judge whether that was the Caſe, who was ſo perfectly informed of 
the Circumſtances of all Parts abroad. But, fo far as related to Eng 

it would be the Want of Duty not to give his Majeſty this clear Account, 


That there was a Deadneſs, and want of Spirit, in the Nation univerſally, 


ſo as not at all to be diſpoſed to the Thoughts af entering into 'a new 
War; and that they ſeem'd to be tir'd out with Taxes, to a ree be« 
ond what was diſcerned, until it ol upon the Occafion of the then 
ate Elections: That that was the Truth of the Fact, upon which his 
Majeſty would determine what Reſolutions were p to be taken. The 
remaining Conſideration was, what would be the Condition of Europe, it 
the Propoſal took Place; but of that they thought themſelves little capa- 
ble of judging ; but it ſeem'd, that if Sicily were in the French hands, 
would be entirely Maſters of the Levant Trade: That if they were 22 
ſeſs'd of Final, and thoſe other Sea - Ports on that Side . U:pꝙ,⸗ ilar 
would be entirely ſhut out from Relief by Sea, or any Commerce), that 
Dutchy would be of little Signification in the Hands of any Prince; and; 
that if the King of France had Poſſeſſion of that Part of Guypuſcoa, which 
is mention'd in the Propoſal, befides the Ports he would. hate in the 
Ocean, it did ſeem he would have as caſy a Way of invading Spain on that 
Side, as he then had on the Side of Catalonia. But it was not to be hoped; 
that France ſhould quit its Pretenſions to ſo great à Sueceſſion, without 
conſiderable Advantages; and they were aſſured his Majeſty would reduce 
the Terms as low as could be done, and make them (as far as was poſſible 
in the then preſent Circumſtances of bias, 7 bay as might be ſome Foun- 
dation for the future Quiet of Chriſlendom, which all his Majeſty's Subject 
could not but be convinced was his true Aim. And if it could be 
to paſs, that England might be ſome way a Gainer by that Tranfactiou 
whether it was by the Elector of Bavaria (who was the Gainer dy his 
Majeſty's Interpoſition in that Treaty), his coming to an Agreement to la 
the Engliſh into ſome Trade to the Spaniſh Plantations, or in any other 
manner, it would.wonderfully endear his Majeſty to his Engliſb Subjects: 
That it did not appear, in cal the Negotiation hould proceed, what was 
to be done on his Majeſty's Part, in order to make it take place; whether 
any more was requir'd, than that the Engliſb and Durch ſhould fit ſtill, 
and France itſelf was to ſec it executed; and if that were ſo, what Secu- 
rity ought to be expected, that if, by their being Neuters, the French 
ſhould be ſucceſsful, they would confine themſelves to the Terms of the 
Treaty, and not attempt to make further Advan of their Succeks, 
And the faid Lord Somers faith, That after the writing of his faid Letter 
he had no Account whatſoever, nor heard any Thing of the ſaid Treaty, 
or knew or heard whether the ſame was proceeded upon, or not, until to- 


wards the latter End of September following; when he was acquainted by Mr, Secretary Vernon, That he had receiv'd an Account, that a Treaty re- 
lating to the Sueceſſion of the Crown of Spain had been adjuſted, concluded, and ſign'd by the Commiſſioners named by his 1 for that Purpoſe, 
and the Ambaſſador and Plenipotentiary of the French King. And the ſaid Lord Sommers doth deny, That the ſaid Treaty of Partition, or any Pro- 
ſition for ſuch Treaty, or the Tranſaction thereof, was communicated to him, the ſaid Lord Sommers; nor was he acquainted with the ſame, or the 
eſign thereof, or any other Matter relating thereto, at any other Time, or in any other Manner, before he was told of the concluding and ſigning 
thereof, as aforeſaid, than as is herein before mention'd to be done by his N as aforeſaid, and by his and the ſaid Earl of Portland's Letter, 
herein before - mention'd. And the ſaid Lord Sommers doth deny he did, at any Time whatſoever, adviſe his Majeſty to enter into the ſaid Treaty, ot 
any way encourage or promote the ſame ; but having made the Objections before-mention'd in his ſaid Letter to his Majeſty, againſt the Propoſitions 
ſo communicated to him, as aforeſaid, and clearly laid « Wy ſuch T houghts and Obſervations as occurr'd to him upon the ſaid Matter; he did thereby 
(as he conceived) fully and faithfully diſcharge his Truſt, and the Duty incumbent on him. And the ſaid Lord Sommers further faith, That after- 
wards Mr. Secretary Vernon did acquaint him, that he had receiv'd, by his Majeſty's Command, a Copy of the e &, to the Succeſſion of 
the Crown of Spain, and of two ſecret Articles relating to the Matter of that Treaty; and, that he had likewiſe his Majeſty's Command to prepare 
the Inſtruments for the Ratification of the ſame, and to leave Blanks therein for the Names of the Commiſſioners of the States-General. And accord- 
ingly the ſaid Mr. Secretary did prepare the ſaid ſeveral Inſtruments, and did bring the ſame, fo prepar'd, to the ſaid Lord Sommers, to paſs the ſame 
under the Great-Scal ; which was done accordingly, the ſaid Lord Sommers having a good and lawful Warrant fo to do; and the ſaid Ratification 
was tranſmitted to his Majeſty, to have the ſame perfected in his Preſence : Which Treaty and ſecret Articles were to ſuch or the like Effect, as in 
this Article is ſet forth; but, for more Certainty, he refers himſelf to the ſaid Treaty and Articles. And the ſaid Lord Sommers, not being privy in 
any other manner than as aforeſaid to the ſaid Treaty, or the Tranſaction thereof, doth not know when, or in what manner, the ſame was commu- 
nicated to the States-General. | 


IT. and III. To the Second and Third Articles the ſaid Lord Somme 
ſaith, That he having receiv'd his Majeſty's expreſs Commands, by his 
Letter mention'd in his Anſwer to his Firſt Article, to ſend to his Ma- 
jeſty full Powers, under the Great-Seal of England, for negotiating the ſaid 
Treaty, with Blanks for his Majeſty's Commiſſioners Names; which ht 
humbly conceives, and is advis'd, was a ſufficient Warrant for him to paß 
a Commiſſion under the Great-Seal for that Purpoſe; and the ſame being 
prepar'd in uſual Form of Commiſſions of Full Powers, with Blanks fot 
Commiſſioners Names, according to his Majeſty's Direttions, he did afi 
the Great Seal to the ſame; and the ſaid Commiſſion was ſent to his Ma- 
jeſty, then in Holland, to be perfected in his Preſence, by inſerting the 
Names of ſuch Perſons as his Majeſty ſhould think fit to commiſſionate 
therein (as he conceives might legally be done); which Commiſſioners wet 
to receive their Inſtructions from his Majeſty, for the Execution of the! 
ſaid Power, together with their ſaid Commiſſion, in uſual manner: 
what Inſtructions, or whether any Inſtructions in Writing were given © 
the Commiſſioners, in relation to the executing the ſaid Power (the fam 
no ways concerning the ſaid Lord S:mimers) he knows not. And the fit 
Lord S2mmers ſaith, He did deſire his Majeſty, that a particular Warrant ſa 
the ſaid Commiſſion (which had been before ſent by Mr. Secretary Tn 


II. That for the more effectual carrying on the ſaid Treaty, one or 
more Commiſſion or Commiſſions was or were prepar'd, amended, enlarg'd, 
or alter'd by the ſaid Lord Sommers, without any lawful Warrant for his 
ſo doing; whereunto the ſaid Lord Sommers, contrary to the Duty of his 
ſaid ſeveral Offices, and in Violation of the great Truſt repos'd in him, in 
or about the Month of September, 1698, without communicating the ſame 
to the reſt of the then Lords Juſtices of England, or adviſing in Council 
with his Majeſty's Privy Council thereupon, did preſume to afhx the 
Great-Seal of England. 

That no certain Perſons of known Honour, Fidelity, and Experience 
were therein nominated Commiſſioners, at the Time of the affixing the 
Great-Seal of England thereto, but a Blank or empty Space was left in the 
ſaid Commiſhon or Commiſſions at the Time of the ſealing thereof, where- 
in the Commiſſioners Names were to be afterwards inſerted beyond the Seas; 
notwithſtanding which, an unlimited Power was thereby granted to the 
Commiſſioners, whoſe Names were therein afterwards to be inſerted, as 
aforeſaid, or to either of them, without any written Inſtructions whatſo- 
ever to reſtrain, guide, or direct them in the Exerciſe thereof, in his Ma- 
jeſty's Name to confer and treat with the Commiſſioner or Deputy, or Com- 
miſſioners or Deputies,of the Freneb King, and alſo with the Commiſſioners or 
Deputies 
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Deputies of the States=General, for preſerving the publick Peace, and 


4. Commiſſion or Commiſſions, not having firſt received any lawful 
—_— forthat Purpoſe: In hopes of concealing which evil and moſt 
dangerous practice the ſaid Lord Sommers, after he had ſealed the faid 
Commiſkon or Commiſſions, uſed his Endeavours to procure a Warrant 
to be tranſmitted to him, for affixing the Great Seal to the ſaid Com- 
miſken or Commiſſions, and that it might not be known but that he had 
it.in due Time. n 

IV. That the ſaid Lord Sommers, denn bur the Duty of his ſaid ſe- 
veral Offices, affixed the Great-Seal of England to the Ratification of the 


ſaid Treaty, made in the Year of our Lord 1698, not having firſt com- 
munieated the ſame to the reſt of the then Lords Juſtices of England, or 


adviſed in Council with his — Privy-Council thereupon ; and at 
the Time of his affixing the Great-Scal thereto, one entire blank Sheet, 
and many other Blanks, were left in the ſaid Ratification, with an Intent 
to be afterwards filled up by other Perſons beyond the Seas, as 


ſhould be thought fit. 


his X | 

be V. That in the Year of our Lord 1699, another Treaty was entered 

it into, in purſuance of the ſaid Treaty made in the Year 1698, and con- 

pa- cluded by and between his Majeſty, the French King, and the States- 
General, and alſo ratified under the Great-Seal of England, then in the 

of Cuſtody of the ſaid Lord Sommers; whereby the Kingdom of Spain (in 

iar caſe his Catholick — * ſhould die without Iſſue) was agreed to be di- 

that vided, and many large Territories thereof were allotted to the Dauphin 

nd; for his Share: Which Treaties were evidently deſtructive of the Trade 

dich of this Realm, diſhonourable to his Majeſty, highly injurious to the 

the Intereſt of the Proteſtant Religion, and manifeſtly tended to diſturb the 

that General Peace of Europe, by altering the Balance of Power therein, and 

ped; ſtrengthening France againſt the good Friends and ancient Allies of 

hout cur" Sovereign Lord the King. 

duce at 

ſible 

oun- 


VI. That whereas by the Laws and Uſages of this Realm all Com- 
miſſions under the Great-Seal of England, for the making any Treaties or 
Alliances with any Foreign Princes, States, or Potentates, and all Rati- 
fications under the Great-Seal of all ſuch Treaties and Alliances, ought 
to be enrolled andentered on Record in the Court of Chancery, with or by 
the Prothonotary of the ſaid Court, for a perpetual Memorial thereof; 
and that the Merchants and other Subjects of England, having Com- 
merce or Correſpondence in Foreign Parts, may not, through Ignorance 


but ſo todo did totally neglect and omit, in Breach of his 


VII. That the ſaid Lord Sommers, when the Cuſtody of the Great- 
Seal of England was committed to him, did ſwear well and truly to ſerve 
our Sovereign Lord the King, and his People, Poor and Rich, after the 
Laws and Uſages of this Realm, and truly to counſel the King, and his 
Counſel to keep, and not to know nor ſuffer the Hurt or Diſinheriting of 
the King, or, that the Rights of the Crown ſhould be decreaſed, as far 
forth as he might lett it; and, if he could not lett it, that he would make 
it clearly and expreſly to be known unto the King, with his true Advice 
and Counſel ; and that he ſhould do and purchaſe the King's Profit in all 
he reaſonably might, or to that effect; and the ſaid Lord Sommers after- 


aty, ot wards took the ſaid Oath, as Lord Chancellor of England. 
oſitions That the ſaid Lord Sommers, being Lord- Keeper of the Great-Seal, or 
thereby Lord Chancellor of England, and One of his Majeſty's moſt Honourable 
t after- Privy Council, whilſt this Nation was engaged in a tedious and moſt ex- 
fon of penſive War againſt the French King, for 1 the Balance and Li- 
prepare berties of Europe, and almoſt exhauſted with Supplies and Taxes for car- 
nN rying on the ſame, and under ſuch heavy Debts, as without the utmoſt 
he ſame Frugality, or laying inſupportable T'axes on the Commons of England, 
i fication were impoſſible to be ſatished ; contrary to his ſaid Oath, did paſs many 
t, as in preat, unreaſonable, and exorbitant Grants under the Great-Seal of Eng- 
privy in xd, of divers Manors, Lordſhips, Lands, Tenements, Hereditaments, 
ome Revenues, and Intereſts belonging to the Crown of England, IS 
to a moſt prodigious and exceſſive Value; and did adviſe, promote, an 
procure divers great, unreaſonable, and exorbitant Grants to be made of 
Sommer! leveral of the late forfeited Eſtates in Ireland, in Contempt of the Ad- 
„ by his vice of his e ph moſt Dutiful and Loyal Subjects the Commons of 
his Ma- England in Parliament aſſembled, and without w_ Regard to his Ma- 
the (aid jeſty's moſt gracious Aſſurance thereupon to both Houſes of Parliament; 


hich be and engaged to procure, and 2 did procure, divers Acts pre- 
n to pak pared for confirming the ſaid Grants in Parliament in Ireland, to be ap- 
me being prov'd in Council in England, and afterwards remitted the ſame, under 
lanks fe the Great Seal of England, to be paſſed into Laws in Ireland. 
- did 2fis VIII. That the ſaid Lord Sommers, during the Time of his being Lord 
his Ma- Keeper of the Great Seal, and Lord Chancellor of England, did not only 
ting the receive and enjoy the Fees, Profits, and Perquiſites of or belonging to 
miſlionte the Great Scal, eſtabliſhed = Law, as a ſufficient and ample Recompence 
nen we and Reward for the faithful iſcharge of that high Station; but alſo, as a 
of thei further Encouragement, through his Majeſty's moſt abundant Grace and 
ner: BYt Banz received an annual Penſion or Allowance from the Crown, of 
given w our 1 houſand Pounds, and many other Profits and Advantages; notwith- 
the fant anding which, the ſaid Lord Sommers, not being contented therewith, 
che fil contrary to his ſaid Oath, begg'd and procured, for his own Benefit, many 


treat, unreaſonable, and exorbitant Grants of ſeveral Manors, Lands, 
| Tenements, 


arrant fot 
Vernon w 
his 
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ine dhe Succedkon to the Cron of Spain; and his Majeſty did 
— bimſelf to approve, ratify, and confirm whatſoever ſhould. 
pom concluded by them, or either of them. 
veg. That the ſaid Lord Semmeri; contrary to the Duty of his ſaid 
Once of Lord Chancellor, did affix the Great-Seal of to the 
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his Majeſty, as he informed the ſaid Lord Sommers, for his ſigning) might 

be ſigned and returned: Not that he doubted his Majeſty's ſaid Letter to be 
aſaſſcient Warrant, but for that ſuch Warrant might be more | {5798 to 

be produced; if Occaſion ſhould require; than his Majeſty's ſaid Letter; 

which, by reaſon of other Matters therein obtained, ought not to be 
produced without his Majeſty's Permiſſion, and which is now made 
uſe of by his Majeſty's gracious Leave. And the ſaid Lord Sommers fur- 

ther ſaith, That his Majeſty having by his own, and the Earl of Port- 

land's Letter before-mentioned, directed, That his Majeſty's ſaid Com- 

mands ſhould be kept ſecret ; he did not communicate the making of 

the ſaid Commiſſion, otherwiſe than to the Perſons mentioned in his An- 

ſwer to the faid Firſt Article. | 


IV. To the Fourth Article he faith, That Mr. Secretary Vernon hav- 
ing prepar'd, by his Majeſty's Command, the Inſtruments for Ratifica- 
tion of the ſaid Treaty, with Blanks therein, as is before ſet forth, he 
did affix the Great Seal to the ſaid Ratification with ſuch Blanks (which, 
he conceives, and is adviſed, he might lawfully do); and having alſo his 
Majeſty's Command, that the ſaid Treat ſhould be kept ſecret, he did 
not communicate the ſame to the reſt of the then Lords Juſtices, or his 
Majeſty's Privy Council; which beſides he conceived was unneceſſary to 
be done, in regard his Majeſty had then, by his Commiſſioners, perfect- 
ed the ſaid Treaty, fo that the ſame could not be altered. 

V. To the Fifth Article the ſaid Lord Sommers faith, He believes that 
in the Year One thouſand Six hundred Ninety and nine, another Treaty 
was entered into and concluded between his Majeſty, the States-Genera!, 
and the French King, to ſuch or ſuch-like Effect as in this Article is men- 
tioned ;z to which Treaty, for more Certainty thereof, he referreth him- 
ſelf: And denieth, that he had any Knowledge of ſuch Treaty, or any 
Tranſaction in order thereunto, ſave only that a Draught of the ſaid 
Treaty was read over in the Preſence of divers of the Lords of his Ma- 
jeſty's Privy Council 3 the ſaid Lord Sommers was one); to which 
1 — ht the ſaid Lord Sommers, as well as others then Nr did make 
ſeveral Objections; but they were informed by his Majeſty's Plenipo- 
tentiaries for tranſacting the ſaid Treaty, who were then alſo preſent 
That the ſaid Treaty was ſo far perfected, that nothing could then be altered 
therein ; and his Majeſty afterwards, by his Warrant, requiring, the ra- 
tifying of the ſaid Treaty under the Great-Seal, be did affix the Great- 
Seal to ſuch Ratification, being (as he conceives) obliged fo to do. | 

VI. To the Sixth Article he ſaith, He conceives it was not incumbent 
upon him, as Lord Chancellor, to fee the Commiſſions or Ratifications, 
in this Article mentioned, enrolled, the ſame being prepared and brought 
to the Great-Seal by the Secretaries of State ready engroſs'd ; and when 
ſealed taken away by them, and the Original | Treaties remaining in 
their Cuſtody : But the Care of enrolling the fame, if neceſſary, Joth 
(as he conceives) belong to the Prothonotary of the Court of Chancery. 


of the ſame, incur the Pains and Penalties by the Law due to thoſe who ſhall an way infringe, break, or a& contrary to fuch Treaties ; he the ſaid 

Lord Sommers, not minding the Duty of his Office, did not in any manner enrol or enter on Record, or cauſe to be enroll'd or entered on Record, 

any of the ſaid Commiſſions or Ratifications in the foregoing Articles mentioned, as by the Duty of his Place he ſhould and ought to have done; 
uty, and in Violation of the Laws of this Realm. 


VII. To the Seventh Article he ſaith, That when the Great-Seal was 
committed to his Cuſtody, he took the Oath of Office, to the Effect in 
that Article ſet forth ; and, during the Time he had the Cuſtody thereof, 
he did carefully, diligently, and honeſtly endeavour to keep the ſaid 
Oath, and hopes and believes he hath duly obſerved the ſame ; and doth 
acknowledge, That during the Time he was Lord Keeper and Lord Chan- 
cellor, he did paſs ſeveral Grants to divers Perſons, of ſeveral Lands, 
Tenements, and Hereditaments, belonging to his Majeſty in Right of his 
Crown of England; but faith, That before any of them came to the 
Great-Seal, the ſame were regularly paſſed through the proper Offices, 
and brought with ſufficient Warrants for the Crcat-Seal; and belicyes 
more conſiderable Grants have paſſed in the like Number of Years, in 
molt of his Predeceſſors Times; and conceives, and is adviſed, That bein 
required by his Majeſty, by Warrant, to paſs the ſame, he ought ſo to 
do; and denies, T hat he did ever adviſe, promote, or procure any Grant 
to be made to any Perſon whatſoever, of any Forfeited Eſtate in Ireland, 
or did procure any Act or Bill prepared for confirming any ſuch Grant in 
the Parliament in Ireland, to be approved in the Privy Council in Eng- 
land ; and ſaith, That what Bills of this Nature were remitted hey 
the Great-Seal of England, to be paſſed into Laws in Jreland, the ſame 
were firſt approved and paſſed in the Privy Council in England, accord- 
ing to the uſual Form in ſuch Caſes ; and being fo approved, were, by 
Order of Council, ſent to the ſaid Lord Sammers, who was by the ſaid 
Order required to affix the Great-Scal theieio, 


VIII. To the 1 Article he ſaith, He did, during the Time he had 
the Cuſtody of the Great - Seal, receive the Profits and Perquiſites thereto 
belonging, which before his Time were become very inconſiderable; and 
did alſo receive an annual Penſion or Allowance from his Majeſty of Four 
thouſand Pounds, being the like Penſion that had been allowed to ſeveral 
of his Predeceſſors; but denies, that he did ever beg, or uſe any Means 
to procure any Grant v/hatſoever from his Majeſty for his own Benefit; but 
faith, That what his Majeſty was pleaſed to give, proceeded from his 
Majeſty's own Motion, and of his mere Bounty ; and (as his Majeſty was 
pleaſed to declare upon that Occaſion) as an Evidence of his Glens 
Acceptation of the faid Lord Semmers's gealous Endeavours for his Service; 
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Tenements, Rents, Hereditaments, and Revenues belonging to the Crown 
of England. ; 1 
That in or about the Month of April, 1697, the ſaid Lord Sommers, 
being then Lord Chancellor of England, and One of his Majeſty's moſt 
Honourable Privy Council, contrary to his ſaid Oath, did procure and 
paſs a Grant, under the Great Seal of England, without any real Conſi- 


deration whatſoever, to Jeſeph Fekyll, Eſq; and his Heirs for ever, of the 


Manour or Manours of Rygate and Howleigh, with all and fingular their 
Rights, Members, and Appurtenances, ſituate and being in the Pariſh 
of Rygate, or elſewhere, within the County of Surry; an 
Rents, Rents of Aſſize, Free-Rents, Conventionary-Rents, Copyhold 
and Cuſtomary-Rents, and all other Rents whatſoever, to the ſaid Ma- 
nour or Manours belonging or appertaining, with the Site of the ruined 
Caſtle, and of all other 1 ands of the ſaid Manour or Manours, 


with the Rents reſerved on any Leaſes then in being, of any Parts thereof, 


and of all other Lands, Meadows, Feedings, Paſtures, Meſſuages, Houſes, 
Edifices, Buildings, Barns, Stables, Dove-houſes, Tolls of Markets, or 
Fairs, with the ker book there; and alſo of all Warrens, Chaſes, 
Parks, Commons, Woods, Underwoods, Woodlands, Waſte- grounds, 
Courts-Leet, Courts-Baron, and other Court-Services, Franchiſes, 
Heriots, Fines, Iſſues, Amerciaments, and all other Profits and Perqui- 
ſites of the ſaid Courts, Rights, Royalties, Juriſdictions, and of divers 
other Matters, Hereditaments, and Appurtenances to the ſaid Manour or 
Manours, or either of them, or to the Royalties thereof belongings or in 
any wiſe appertaining, which Premiſſes were Parcel of the Demeſnes and 
Revenues of the Crown, and of the Value of Twelve thouſand Pounds, 
and upwards, 

That under Pretence of purchaſing divers Fee-Farm Rents, and other 
Rents, veſted in Truſtees for Sale thereof, in purſuance of ſeveral Acts of 
Parliament made in the Reign of his late Majeſty King Charles the Se- 
cond, the ſaid Lord Sommers, in the Year of our Lord 1697, procured a 
Warrant from his Majeſty, under his Sizn-Manual, to the Commiſſioners 
of the Treaſury then in being, to contract, or give Warrant to the 
"Truſtees for Sale of Fee-Farm Keats to contract, with Humphry Hethe- 
rington, Eſq; or ſuch as he ſhould nominate, for as many Fee-Farms and 
other Rents, then remaining unſold (except ſuch Rents as were ſet apart 
for Payment of Penſions in the Penſion-Decd), as ſhould amount unto Eight 
hundred Pounds per Anuum, at the Rate of Sixteen Years Purchaſe ; and 
that, upon ſuch Contract, the ſaid Commiſſioners of the Treaſury ſhould 


170. Proceedings avainft E. Portland and Orford, 


of all Quit- 


Heirs and. Succeſſors, his Majeſty did, in the Year One thouſand 8 
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and the ſame was done without any previous Sollicitation by him the ſaid 
Lord S:mmers, or any other to his Knowledge or Belief. And that inthe 
Year One thouſand Six hundred Ninety-ſeven, his Majeſty, of his own 
Motion, did grant, for the Benefit of the ſaid Lord Sommers, the Manour 
or Manours, of Rygate and Howleigh, as in the ſaid Article is mentioned: 
but the ſame was, and is far ſhort of the Value thereby ſuggeſted, And 
the ſaid Lord Sommers further ſaith, He never pretended to purchaſe in his 
own Name, or in the Name or Names of any other Perſon or Perſons in 
Truſt for him, any of the Fee-Farm Rents, or other Rents veſted in 
Truſtees for Sale. But his Majeſty taking notice, that ſeveral of the aid 
Fee-Farm Rents, and other Rents'ſo veſted in Truſtees, were unſol 

and the ſaid Truſtees being, by the Acts of Parliament veſted in them the 
ſaid Rents, declared to hold the ſame for the Benefit of his Majeſty, his 


hundred Ninety-ſeven, of his own Motion, without any Sollicitation, Pro 
curement or Means uſed by the ſaid Lord Sgmmers, acquaint the then 
Lords Commiſſioners of the Treaſury, or ſome or one of them, That i 
was his Majeſty's Pleaſure, that T'wo thouſand Qne hundred Pounds per 
Annum of thoſe Rents ſhould be granted to or for the Benefit of the (2;4 
Lord Sommers, and his Heirs; and that all proper Methods ſhould be 
uſed for veſting the ſame for his Benefit, as of his Majeſty's Free- Git 
And the ſaid Acts of Parliament having directed, That the ſaid Truſtecs 
for Sales ſhould convey the ſaid Rents, purſuant to Contracts to be 
ſigned by the Lord Treaſurer, or Lords Commiſſioners of the Freaſu;, 
for the Jime being, or any two of them, for the Satisfaction of the {aid 
Truſtces only, and according to the Method that had been uſed from the 
Time of making the ſaid Acts, in paſting Grants of any of the ſaid Rents 
even ſuch as were meerly of the Bounty of his Majeſty's Predecellors, and 
of his Majeſty ; ſuch Warrants were made by his Majeſty to the Loris 
Commiſſioners of the Treaſury, to I. or give Warrants to the 
Truſtees to contract for the ſaid Rents ; and ſuch Contracts were purſuait 
thereunto made, and ſuch Grants of the ſaid Rents were paſſed, as in the 
ſaid Article is mentioned; and the Money mentioned in ſuch. Contrads 
was for the perfecting of his Majeſty's [aid intended Free Gift, diſcharged 
by Tallies ſtruck for that Purpoſe. And the ſaid Lord Sommers faith, 
The ſaid Contracts were not intended, or deſigned to make the Grantee 
of the ſaid Rents appear to be Purchaſers ; but the ſaid Lord San mers al. 
ways acknowledged he received the ſaid Grants of his Xajeſty's Bounty; 


and he humbly conceives it was lawful for him ſo to accept the ſame. 


1 


give Warrant for conveying the ſaid Rents to the ſaid Humphry Hethering- 
ton, or ſuch as he ſhould appoint, and his Heirs. 

That under the like Pretence, and at or about the ſame Time, the ſaid Lord Sommers procured another Warrant from his Majeſty, under the 
Sign-Manual, to the ſaid Commiſſioners of the Treaſury, to contract, or give Warrant to the ſaid Truſtecs to contract, with &Xichard Adney, Eſa; 5 
ſuch as he ſhould nominate, for as many Fee-Farm and other Rents, then remaining unſold (except as aforeſaid}, as {hovld amount to Seven hunde 


Ati 


Pounds per Annum, at the Rate of Sixtcen Years Purchaſe ; and that, upon the ſaid Contract, the faid Commiliioners ſhould give Warrant for con- L 
veying the ſaid Rents unto the ſaid Richard Adney, or ſuch as he ſhould nominate, and his Heirs. l 
That under the like Pretence, and at or about the fame Time, the ſaid Lord Sammers procured another Warrant from his Majeſty, under his | 
 Sign- Manual, to the ſaid Commiſſioners of the TI reaſury, to contract, or give Warrant to the ſaid Truſtees to contract, with Samuel Newton, Eſq; or 1 
ſuch as he ſhould nominate, for as many Fee-tarm and other Rents, then remaining unſold, (except as aforeſaid) as ſhould amount to Six hundred t 
Pounds per Annum, at the Rate of Sixteen Years Purchaſe ; and that, upon ſuch Contract, the faid Commiſſioners ſhould give Warrant for convey» 2 
ine the ſaid Rents unto the ſaid Samuel Newton, or ſuch as he ſhould nominate, and his Heirs. 2 
hat in Purſuance of Warrants of the ſaid Commiſſioners of the Treaſury thereupon, certain Contracts were made, or pretended to be made, with F 
the ſaid Humphry Hetherington, Richard Adney, and Samuel Newten, for the real Sale of divers Fee-farm Rents, and other Rents, of the ſeveral and ſc 
reſpective yearly Values aforeſaid; by Virtue whercof the ſaid Humphry Hetherington, Richard Adncy, and Samuel Newton became oblig'd to pay into 8 
the Receipt of his Majeſty's Exchequer at IPe/tmnfter, for the Purchaſe of the ſeveral and reſpective Rents to them reſpectively to be convey'd, as afore- 
ſaid, the Sums herein after-mentioned ; that is to (ay, the ſaid Humphry Hetherington Twelve thouſand Eight hundred Pounds, the ſaid Richard A+ 
ney Eleven thouſand Iwo hundred Pounds, and the faid Samuel Newton Nine thouſand Six hundred Pounds. [ 

That in Purſuance of ſuch Contracts, or pretended Contracts, thro' the Power of the ſaid Lord Sommers, and by his Means and Procurement, di- I 
vers Fee-farm Rents, and other Rents, were, by certain Indentures Tripartite of Bargain and Sale, bearing Date on or before the Sixth Dar of 
of 1 1697, in Conſideration of Three thoufand T'wo hundred Pounds, therein mention'd to have been paid by the faid Hlumpbr y 
Hetherington unto his Majeſty at the Reccipt of his Exchegrer at Neſiminſier, or by other Aſſurance in the Law, granted and convey'd by the {:: W 
Truſtees, by the Appointment of the faid Humphry Hetherington, to Leonard Hanceck, of Cheſhunt in the County of H.riferd, Eſq; and Jobs Murner, d 81 
the Pariſh of St. Clement Danes in the County of Middleſex, Goldſmith, and their Heirs. ve 

And by other Indentures of Bargain and Sale of the ſame Date, or other Aſſurance in the Law, divers other Fee-farm Rents, and other Rents th 
therein mention'd, in Conſideration of Nine thouſand Six hundred Pounds, therein mention'd to have been paid by the ſaid Humphry Hetheringte 2 
to his Majeſty, at the Receipt of his Exchequer at //e/lminfler (being the Reſidue of the ſaid Sum of Twelve thouſand Eight hundred Pounds) were, ot 
by the fai Truſtees, granted and convey'd ro the ſaid Humphry Hetherington, and his Heirs ; which Fee-farm, and other Rents, fo convey'd unto Hi 
by the Appointment of the ſaid FHumphry Hetherington, amount to the full yearly Value of Eight hundred Pounds. 4 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurances in the Law, and in Conſideration of T'wo thouſand Four H 
hundred Pounds, therein mention'd to have been paid by the ſaid Richard Adney anto his Majeſty, at the Receipt of his Exchequer at J/e/tmin/ler, otbet be 
Fee-farm Rents, and other Rents, were, by the Appointment of the ſaid Richard Adney, granted and conveyed by the ſaid Truſtees to the ſaid Lecnard Fi 
Hancock and Jahn IVarner, and their Heirs, ok 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Law, in Conſideration of Eight thouſand Eight hundred 
Pounds, in the ſame Indentures mention'd to have been paid by the ſaid Richard Adney to his Majeſty, at the Receipt of his Exchequer at IVeltmirter 
(being the Reſidue of the ſaid Sum of Eleven thouſand Iwo hundred Pounds), divers other Fec-farm Rents, and other Rents therein mention'd, wer 
granted and convey'd by the ſaid Truſtees to the ſaid Richard Adney and his Heirs; which Fee-farm, and other Rents fo convey'd to, or by the Av 
pointment of the ſaid Richard Adney, amount to the full yearly Value of Seven hundred Pounds per Annum. 

And by other Indentures of Bargain and Sale, bearing Date on or about the Twenty- fifth Day of Apri/, 1698, or other Aſſurance in the Law, i! 
Conſideration of "I'wo thouſand Four hundred Pounds, therein mention'd to have been paid by the ſaid Samuel Newton to his Majeſty, at the Receipt ; . 
of his Exchequer at IFeftminjter, other F ee-farm Rents, and other Rents therein mention'd were, by the Appointment of the ſaid Samuel Newt M 
granted and convey'd by the ſaid Truftees to the ſaid Leonard Hancock and John Marner, and their Heirs. 0 " 
And by other Indentures of Bargain and Sale, of the tame Date, or other Aſſurance in Law, in Conſideration of Seven thouſand Two hundre th 
Pounds, therein mention'd to have been paid by the faid Samuel Newton to his Majeſty, at the Receipt of his Exchequer, at WW:/?rrin/ter (being the Rr * 
ſidue of the ſaid Sum of Nine thouſand Six hundred Pounds) divers other Fee- farm Rents, and other Rents therein mention'd, were granted, and con þ ke 
vey'd by the ſaid Truſtees, to the ſaid Samuel Newton, and his Heirs; which ſaid ſeveral Rents ſo convey'd unto, or by the Appointment of the 24 re F 
Samuel Newton, amount to the yearly Value of Six hundred Pounds. | ae 
That the ſaid ſeveral Manours and Rents aforeſaid were granted to the ſaid Foſeph Fekyll, Humphry Hetherington, Richard Adney, and Samuel New N * 
ton, and their Heirs reſpectively, as aforeſaid, in Truſt for the ſaid Lord Sommers and his Heirs. "bag 

IX. That the ſaid Lord S:mmers, in order to procure a Grant of the IX and X. To the Ninth and Tenth Articles the ſaid Lord Somme" "Sk 
ſaid Fee-farm Rents for his own Benefit, whilſt he was Lord-Chancellor faith; That after his Majeſty had given ſuch Directions to the Lords vg 
of England, and One of his Majcity's moſt Honourable Privy-Council, of the Treaſury, for granting F ee- farm Rents, and other Rents, to tht "Half 
whilſt his Majeſty was engaged in the ſaid War, and the Nation under yearly Value aforeſaid, for the Benefit of the ſaid Lord Sommers and hs our 1 
ſuch heavy Debts, as aforcſaid, did enter into ſeveral "Treaties, and had Heirs; and after Warrants were ſigned by the Lords of the Treaſury tt Perſo 
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nent of the faid Fee-farm Rents ; and particularly with Reginald 
2 of * Pariſh of St. Clement Danes, in the County of Mal. 
ox Auditor of the Rates, or acting as Auditor; and with Jab Digby, of 
he pariſh of St. Bride's, London, Clerk of the Truſtees Sale of the 
; d Fee-farm Rents, and other evil-diſpoſed Perſons ; and for encou- 
2 jue the ſaid Marriott. Digby, and others, to diſcover to him ſuch par- 
* * Fee · farm and other Rents as then remained undiſpoſed of, to the 
Tait the ſaid Lord Sommers might beg the ſame; he the ſaid Lord Som- 
mers contracted and agreed with the aid Mr. Marriott, to give the ſaid 
Marriott, for himſelf and his Accomplices, as a Reward for the ſaid Diſ- 
covery, one full Fourth-part of all ſuch Rents ſo diſcovered, whereof the 
(aid Lord Semmers ſhould procure a Grant from the Crown : And accord- 
ingly the ſaid ſeveral Grants from the ſaid Truſtees to the ſaid Hancock 
and Warner, being together of the yearly Value of Five Hundred Pounds 
Auum, and upwards, were ſo made by the Direction of the ſaid Lord 
2 in Truſt for the ſaid Marriott, Digby, or others. 

x. That notwithſtanding the ſaid pretended Contracts and Payments, 
there was not any Sum of Money whatſoever really and bona fide paid, as 
the Conſideration of the Conveyances of the ſaid Rents from the ſaid 
Truſtees ; but ſuch Contracts and Payments of the ſaid ſeveral Conſide- 
rations (amounting in the whole to T hirty-three Thouſand Six Hundred 
Pounds) were colourably and fraudulently contrived and made by Direc- 
tion of the ſaid Lord Sammers, contrary to his ſaid Oath, in Deceit of his 
Majeſty, and Eluſion of the ſaid Acts of Parliament. 


XI. That many Quit-Rents and Copyhold-Rents ſtanding in Charge 
as Parcel of, or be * ſeveral Manours, or reputed Manours, Rents 
reſerved upon Leaſes or Eſtates, the Reverſion whereof was in his ſaid 
Majeſty King Charles the Second at the making the ſaid Acts, Rents 
conveyed before in Leaſe, or granted to other Perſons ; Rents appropri- 
ated by, or in purſuance of Act or Acts of Parliament, for Payment of Pen- 
ſions, Stipends, Salaries, Annuities, Alms, and Allowances for the 
Maintenance of Grammar- Schools or Scholars; or for, or towards the 
Reparation of Churches, Chapels, Highways, Cauſeys, Bridges, 
Schools, Alm-houſes. Caſtles, or other Uſes; and many Quit-Rents of 
Manours, and other Rents by, Act of Parliament united and annexed to 
the Caſtle of Mindſor, with Intent to ſupport and maintain the yearly Re- 
parations and Charges of the ſaid Caſtle, and diſcharge and pay the 


Lord Sommers and Lord Hallifax. 
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yearly Value, for the Benefit of the ſaid Lord Sommers, it did appear, that 
the ſaid intended Contracts and Grants could not be perfected, for that 
neither the Lords of the Treaſury, nor the ſaid Truſtees, were ſufficiently 
informed what Fee- farm Rents, or other Rents, remained undiſpoſed of 
ſo that the whole Benefit of his Majeſty's intended Bounty would have 
been loſt, without Information could be gained of ſuch particular Rents. 
And the ſaid Lord Sommers being informed, that Reginald Marriott and 
2 Digby, in this Article named, were the moſt likely, if not the only 

erſons capable, to give Information therein, Application was made to 
them for that Purpoſe; and the ſaid Marriott and Digby being to applicd 
to, after the ſaid Warrants of his Majeſty and the ſaid Lords of the Trea- 
ſury were executed, as aforeſaid, did retuſe to give any Account of ſuch 
Rents, unleſs they might have, as a Reward for their ſo doing, Rents 
amounting to near a Fourth Part of ſuch Rents whereof they ſhould give 
ſuch Account, conveyed in Truſt for them in ſuch Manner as in the ſaid 
Article is mentioned; which the ſaid Lord Sommers did (as he conceives 
he lawfully might, it being only to his own Loſs and Prejudice) comply 
with, not in order to any ſuch End as is ſuggeſted in the ſaid Article, but 
that he might perfect the Grant before deſigned and appointed to be made 
to him by his Majeſty, of his own Free-will, and not at the ſaid Lord 
Sommers's Sollicitation ; the Diſcovery of any of the ſaid Rents not being 
made by the ſaid Marriott and Digby, or any other Perſon, till after the 
ſaid Warrants of his Majeſty and the Lords of the Treaſury, as aforeſaid. 
And accordingly the ſeveral Grants, in this Article mentioned, were 
made to Hancoct and Warner, in Truſt for the ſaid Marriott and Digly 
(as was affirmed to the ſaid Lord Sommers); and the ſaid Lord Sommers 
aith, There was not any Sum of Money paid as the Conſideration of the 
Grants of the ſaid Rents; but the Contracts were made, and the Pay- 
ment of the ſeveral Conſiderations thereof were diſcharged, in the Man- 
ner, and for the Reaſons herein before ſet forth; and were not colourably 
or fraudulently contrived in Deceit of his Majeſty, or Eluſion of the ſaid 
Acts of Parliament, 


XI. To the Eleventh Article the ſaid Lord Sommers ſaith, He believ- 
eth, that ſeveral of the Rents mentioned to be granted in Truſt far 
him, as aforeſaid, had been before granted to other Perſons by the ſaid 
Truſtees; and, that others of them were not in the Power of the ſaid 
Truſtees to grant, which was and is very much to his Prejudice ; and be- 
lieves the ſame were inſerted by miſtaken Informations given touching the 
ſame, and not out of any er and che like Miſtakes have frequently 
happened in other Grants of other of the ſaid Rents; and denies, that to 
his Knowledge or Belief, any of the ſaid Rents fo granted for his Benefit, 
were ever united or annexed to the Caſtle of J/indfor, for any Purpoſe 
whatſoever; or, that any Oppreflion or Vexation hath happened to any 
of his Majeſty's Subjects by reaſon of the granting of any of the ſaid 
Rents ; and, as he believes, little or no new Charge to the Crown. 


Fees and Wages of the Officers, Servants, and Attendants in the ſameCaſtle, and the Foreſts, Chaſes, and Parks to the ſame belonging, and 
for _ Years applied according to the Intention of the ſaid Act; and alſo many Quit-Rents of or belonging to divers ancient Manours, heretofore 


and yet 


arcel of the Demeſnes or Poſleſſions of the Crown, as if the ſame had been entire Fee-farm Rents iſſuing out of thoſe Manours, were, by the 


aforeſaid ſeveral Indentures of Bargain and Sale, through the Direction and Power of the ſaid Lord Sommers, conveyed by the ſid Truſtees for Sale of 
Fee-farm Rents, to the ſaid Humphry Hetherington, Richard Adney, and Samuel Newton, and to the ſaid Hancock and Warner, and their Heirs, or unto 
ſome of them, contrary to the true Intent and Meaning of the ſaid Acts of Parliament, to the great Vexation and Oppreſſion of many of his Majeſty's 
good Subjects, and creating many new and unreaſonable Charges on other Revenues of the Crown. 


XII. That by the Direction of the ſaid Lord Sommers, the ſaid Humphry 
Hetherington, Richard _ Samuel Newton, Leonard Hancock, and Fohn 
I//arner, ſurtendered ſeveral of the ſaid Rents to them granted as aforeſaid, 
mounting to the yearly Value of Three Hundred Forty-ſeven Pounds 
Lieven Shillings and Five-pence Farthing, on Suggeſtion, that the ſame 
were either conveyed before in Leaſe ſet apart for Payment of Penſions, old 
Supers bad or illeviable, or Part thercof bad or illeviable, or wrong con- 
veyed : And the ſaid Lord Sanumers, in the Year of our Lord 1699, being 
then Lord-Chancellor of Eng/and, and one of his Majeſty's moſt Honour- 
able Privy-Council, in Breach of his Duty, and contrary to the Laws and 
Statutes of this Realm, procured other Rents of the yearly Value of Three 
Hundred Ninety-one Pounds Three-pence Half-penny, to be allowed by 
way of Repriſe, and to be conveyed to the ſaid Richard Adney and his 
Heirs, in Truſt for the ſaid Lord Sommers and his Heirs, as it the faid 
yearly Rents of Three Hundred Forty ſeven Pounds Eleven Shillings and 
Five-pence Farthing, ſo ſurrendered, had been really and bona fide pur- 
chaſed in purſuance of the ſaid Acts for Sale of Fee-farm Rents, 


XIII. That in the Year of our Lord 1695, the ſaid Lord Sommers, be- 
ing then Lord-Keeper of the Great-Scal of England, and alſo one of his 
Majeſty's moſt Honourable Privy-Council, together with Edward Earl of 
Urferd, then Firſt Commiſſioner for executing the Office of Lord High- 
Aimiral of England, and Commander in Chief of his Majeſty's Navy- 
Royal, and one of his Majeſty's moſt Honourable Privy-Council, Richard 
E:rl of Bellamont, in the 22 of Ireland, Governor of New-York, 
New-England, and others then in high Stations, and in great Power and 
Authority, procured a Commiſſion to be granted unto one J/iliiam Kidd, 
a Perſon of evil Fame and Reputation, and ſince that time convicted of Pi- 
racy, to «pprehend and take into his Cuitody divers Perſoas therein named, 
nd all ſuch Pirates as the ſaid X/ ſhould meet with upon the Coaſts or 
S245 of America, or in any other Scas or Parts, with their Ships and Veſlels, 
and alſo ſuch Merchandizes, Goods, and Wares, as ſhou.d be found on 
board or with them. And afterwards the ſaid Lord Sommers, in the Year of 
our Lord 1697, with the Aſſiſtance of the ſaid Earl of Orford, and other 
Perſons aforeſaid, procured a Grant from his Majeſty, and the ſaid Lord 
demners paſſed the ſame under the Great- Seal of England, whereby all 

Vor. V. | and 


XII. To the Twelfth Article the ſaid Lord Sommers ſaith, That his 
ee having deſigned, of his Bounty to him, the ſaid Lord Sommers, 
and his Heirs, Fee-farm and other Rents, to the annual Value of the 
ſaid Grants mentioned; and the ſaid Truſtees having covenanted,' as was 
uſual for them to do, That they had not made any former or other Grant 
or Conveyance of the ſaid Rents, or any of them; and Three Hundred 
Forty- ſeven Pounds Eleven Shillings and Three-pence Farthing per Aa 
num of the ſaid Rents, ſo granted as aforeſaid, having appeared to be grant- 
ed before, or not to be grantable by the ſaid Truſtees, or not leviable on 
Surrender of ſuch Rents; the ſaid Truſtees, by Warrant of the Lords 
Commiſſioners of his Majeſty's Treaſury (who were thercunto ſufficiently 
authorized), in Licu and Satisfaction of the ſaid Rent, and Arrears theræ- 
of, and in Diſcharge of the Covenants of the ſaid Truſtees, did, the 
Twenty-firſt Day of Ocleber, 1699, grant divers other Rents, amount- 
ing to the yearly value of I hree Hundred Ninety-one Pounds and Three— 
pence Half-penny, to Richard Adney and his Heirs, as in the ſaid Article 
is mentioned; which were not to granted, as if the ſaid yearly Rents 
of Three Hundred Forty-ſeven Pounds Eleven Shillings and Three- 
pence Farthing had been bona fide purchaſed, but was in Lieu and Re- 
priſe for the ſame as granted ot his Majeſty's Bounty, for the Benefit of 
the ſaid Lord Sommers and his Heirs, as aàforeſaid; which he conceives 
might be, and was lawfully done, 


XIII. To the Thirteenth Article the ſaid Lord Sammer, doth admit, 
That in the Year 1695, he being then Lord-Keeper of the Great-Scal of 
England, his Majeſty being informed, as the Truth was, That Thomas Too 
oo Ireland, Thomas Wake, and William Maze, and ſeveral other of his 

ajeſty*s Subjects in his Plantations of America, had aſſociated themſelves, 
and did frequently commit great Piracies, Robberies, and Depredations on 
the Seas in the Parts of America, and other Parts, to the Hindrance and 
Diſcouragement of Trade and Navigation; for preventing the ſaid Mil- 
chiefs, did grant a Commiſſion, as in this Article is mentioned, unto William 
Kidd, in this Article named (who was then Commaader of the Shi» called 
The Adventure Gallty, and was not then, to the Knowledge or Belief of 
the ſaid Lord Sommers, eſtecmed a Perſon of ill Fame or Reputation), to 
apprehend, ſeize, and take into his Cuſtody the ſaid Thomas Too, Fohn 
Ireland, Thomas Wake, and William Maze, and all ſuch other Pirates as be 
ſhould meet with in the Seas of America, or any other Seas, with their 
Ships and Veſſels, and ſuch Merchandizes, Monies and Wares as ſhould be 
found on board or with them, and to cauſe ſuch Pirates to be brought to a 
legal Trial; the granting of which Commiſion was then apprehended 


(355). 


and whatſoever Ships, Veſſels, Goods, Merctiandizes, Treaſute, and other 


Things whatſoever, which, ſince the Thirtieth of April, 1696, had 
been taken or ſeiz d upon or with, or did aan 8 We de 
taken ot ſeiz d upon or with, or did, or ſhould be 
Irelund, Thema: Wake, and William Maze (in the ſaid Letters Patents 

mention'd to have been complain'd of, and inform'd againſt, for commit- 
ting many Robberies, Piracies, and Depredations upon the Seas in the 
Parts of America, and other Places, but never convicted ot attainted for 
the fame), or which, ſince the ſaid Thirtieth Day of April, 1696, bad been 

taken or ſeiz'd upon, or which did, or ſhould belong to any of the Adhe- 

rents of the ſaid Thomas Too, obn Ireland, Thomas ' Wake, and Wilkom 

Maze, or any other Pirates, Free-booters, and Sea-rovers, by the ſaid 

IVilliam Kidd, or other Commander of The Adventure Galley; or which by, 

or by means of, the ſaid Ship or Galley ſhould be taken, or forced on 
Shore in any of his Majeſty's Plantations of America, were granted unto 

the ſaid Richard Earl of Bellamont, and unto Edmund Harriſon Merchant, 

Sammel Newton Gent. William Rowley Gent. George Watſon Gent. and 

Thomas Reynolds, of St. Martins, their Executors, Adminiſtrators, and 

Aſſigns, to their own ſole Uſe and Benefit, and as their on proper Goods 

and Chattels, without any Account thereof or therefore to be made : In 

which Grant the Name of the ſaid Samuel Newton was uſed in Truſt, and 

for the only Benefit and Advantage of the ſaid Lord Sommers: Which 

ſaid Grant, under the Great-Seal of England, manifeſtly tended to the Ob- 

ſtruction and  Diſcouragement of Trade and Navigation, the great Loſs 

and Prejudice of Merchants and others, being his Majeſty's Subjects, or Sub- 

jects of the Friends and Allies of his Majeſty, and the Diſhonour of the 

King and Kingdom ; and the ſaid Lord Sommers was, by procuring and 

paſſing the ſaid Grant, Guilty of a notorious Breach of his Duty. 


\ ſeventh Day of May 1 
ng to Thomas Too, Fobn” 4 wy . 


Sen for the Execution of the ſaid Commiſſion, at the C 
Bellamont, Edmund Harriſon, Samuel Newton, 
ſon, "and Thomas R 


| ſhould be taken, or forced on Shore, on any of his wan gg #3 
i 


by him, or was or were in his Power to diſpoſe of: Which Grant was 


rd, 13 W. 111. ( 356) 


rvation of Trade and Navigation: 

admit, That à Grant, dated . Han 
ſeven did paſs under the Great-Seal of Englang, a 
in this Article is mention'd, whereby reciting the ſaid Commiſſion o grant. 
ed to the ſaid William Kidd ;\and that the faid Adventure Galley was with hit 
Majeſty's Knowledge and Royal Encouragement ht and fitted out to 
1 ge of the Earl of 
Wi illiam Row George Wat. 
„in this Article named; his Majeſty, for en. 
couraging and rewarding the ſais Undertaki ſaid 


doth: * 


taking, did t unto the 
Earl of Bellamont, Edmund Harriſon, William Rowley, Geerge Wat on, Thema; 
Reynolds, and Samuel Newton (who was named by, and in'[ ruſt tor, the faid 
Lord Sommers), their Executors and Adminiſtrators, all and whatſoeye; 
Ships, Veſſels, Goods, Merchandizes, Treaſure, and other Things whatſoeye; 
which ſince the Thirtieth Dayof April, 1696, had been taken or ſeiz d upon 
or with, or did belong to, or ſhould happen to be taken or ſeiz d upon or 
with, or Which did or ſhould belong to the ſaid Thomas Tos, Fob 
Ireland, Thomas Wake, and Wilkam Mazt, or their Adherents, or 
any other Pirates, by the ſaid M illiam Kidd, or other Commanders of the 
ſaid Adventure Galley ; or which by, or by Means of the ſaid Ship or Galley 
lantati 
in America, ſo far as the ſaid Premiſſes, or any of them, did, ſhould, or 
might belong to his Majeſty, or could or might be granted or grantable 


not intended to be without an Account. For the ſaid Lord Sommers faith 
That by Indenture, bearing Date the Two-and-twentieth Day of My, 
1697, made (after the Warrant for the ſaid Grant was ſign'd, and before 
it was paſs'd) between his Majeſty of the one Part, and the ſaid Earl of 
Bellamont, Edmund Harriſon, William Rowley, George Watſon, Thomas Ry. 


nolds, and Samuel Newton of the other Part; They, the ſaid Earl of Bellamont, Edmund Hurrijon, William Rowley, George Watſon, Thomas Rey 
nolds, and Samuel Newton, did Covenant, Promiſe, and Agree with his Majeſty, his Heirs and Succeſſors, well and truly to account for, and deliver 
upon Oath to the Uſe of his Majeſty, his Heirs and Succeſſors, or the Commiſſioners of his or their 'T reaſury, or his or their High-Treaſurer, a 
clear Tenth Part (the whole in Ten equal Parts to be divided) of all and every ſuch Ships, Veſſels, Goods, Merchandizes, and other Things what- 


ſoever, which in and * the ſaid Grant ſhould be given, or which ſhould from Time to Time be taken, or ſeiz'd, or ſecur'd by them, or any of them 
ents, Servants, or Aſſigns, by Virtue or Colour thereof. To which Grant and In. 
denture the ſaid Lord Sommers, for more Certainty, referreth himſelf ; and further ſaith, He conceives, and is adviſed, That the ſaid Grant did not 
ent of Trade or Navigation, or to the Loſs or Prejudice of Merchants, or others his Majeſty's 
llies, nor to the Diſhonour of his Majeſty or the Kingdom; nor was the paſſing of the ſame any 
of the ſaid Lord Sommers; but the ſaid Grant was form'd as a Recompence to ths ſaid Grantees, who, at their own Charge 
to enable the ſaid William Kidd to execute the Powers in the ſaid Commiſſion mention'd, whereby the 
had the ſaid Milliam Kidd faithfully diſcharg'd the Truſt in him repoſed by his Maje : 
hich he failing to do, the Owners of the ſaid Ship have loſt their Expences, and have not receiv'd any Benefit 


their, or any of their Executors or Adminiſtrators, Officers, 
any. way tend to the Obſtruction or Diſcou 
Subjects, or the Subjects of his Friends or 
Breach of the Du 
had provided and fitted out the ſaid Ship, 
Publick might have receiv'd great Benefit, 
Grantees : 

ſaid Grant. 


XIV. That the ſaid John Lord Sommers, to the great Oppreſſion of 
the Subject, and contrary to Magna Charta, and divers good Statutes of 
this Realm, and in manifeſt Breach and Violation of his Oath, as Lord 
High-Chancellor of m. hath in ſeveral Cauſes A ores before him, 
by many extraordinary Methods, and unwarrantable Practices for ſeveral 
Yarn, delay'd Proccedings in the ſaid Cauſes; and, by Colour of his 
Office, hath made divers Arbitrary and Illegal Orders, in Subverſion of 
the Laws and Statutes of this Realm; and Rath, of his own Authority, 
revers'd Judgments given in the Court of Exchequer, and without calling 
before him the Barons of the Excheguer, to hear their Informations, and 
the Cauſes of their Judgments, as the Statutes in thoſe Caſes expreſly di- 
rect; aſſuming thereby to himſelf an Arbitrary and Illegal Power; and 
hath declar'd and affirm'd in publick Places of Judicature, That particular 
Subjects might have Rights and Intereſts without any Remedy for Re- 
covery of the ſame, unleſs by Petition to the Perſon of the King only, 
or to that effect: Which Poſition was highly dangerous to the legal 
Conſtitution of this Kingdom, and abſolutely deſtructive to the Property 
of the Subject. 

And the ſaid Knights, Citizens, and Burgeſſes, by Proteſtation, ſaving 
to themſelves the Libeity of exhibiting, at any Time hereafter, any further 
Articles, or other Accutation or Impeachment againſt the ſaid, Lord Som- 
mers; as alſo of replying to his Anſwer which he ſhall make unto the 
ſaid Articles, or any of them; and offering Proofs to all and every the 
aforeſaid Articles, and to all and every other Articles, Impeachment or 
Accuſation which ſhall be exhibited by them, as the Cauſe ſhall, according 
to the Courſe of Parliament, require; do pray, That the ſaid Febn Lord 
Sommers may be put to anſwer the ſaid Crimes and Miſdemeanors; and 
that ſuch Proceedings, Examinations, Trials, and Judgments may be 
thereupon had and given as is agreeable to Law and Juſtice. 


After reading this Day the Articles of Impeachment brought up from 
the Houſe of Commons againſt John Lord Sommers, and hearing his Lord- 
ſhip thereupon, who deſir'd a Copy of the ſaid Articles, and faid, He 
would put in his Anſwer ſo ſoon as  offible he could; It is order'd by the 
Lords Spiritual and "Temporal in Parliament aſſembled, That the Lond 
Semmers may have a Copy of the ſaid Articles againſt him. 
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The Earl of Orf:rd deſiring that a Day may be appointed for his Trial, 
the Houſe thereupon order'd, That the Committee appointed to conſider 
of the Manner in delivering Articles of Impeachments by the Commons 
be reviv'd, to inſpect the Books, and meet immediately. 

Then the Houſe was adjourn'd during Pleaſure, and the Lords went 
to the Committee. 

After ſome Time the Houſe was reſumed, and the Earl of Stamford re- 
ported the Precedents following; viz. 

21 Decem. 1680. That Mr. Seymour was impeach'd, and Articles 


delivered. 


A Meſſage was ſent to the Houſe of Commons by Sir Robert Legard 
and Mr. Gery, to acquaint them, That the Houſe having been defir'd 
by the Earl of Orford, that a Day may be appointed for his ſpeedy 
rial, their Lordſhips finding no Iſſue join'd by Replication of the 
© Houſe of Commons, think fit to give them Notice thereof. 

. A Meſ- 


6 


2 


and the ſaid 
his Majeſty's 


XIV. To the Fourteenth Article the ſaid Lord Sommers ſaith, He did 
not delay any Proceedings in any Cauſe or Cauſes depending before him, 
as Chancellor of England, longer or otherwiie than as the Circumſtances 
and Juſtice of each Cauſe requir'd ; but did, to the very manifeſt impair- 
ing of his Health, conſtantly apply himſelf to the Diipatch of the Cauſes 
depending before him ; and denies, that he did ever make, by Colour of 
his Office, any Arbitrary or Illegal Order, to the Subverſion of any Law 
or Statute of this Realm, or did ever aſſume to himſeli any Arbitrary or 
Illegal Power, or ever reverſe any Judgment given in the Court of Exhe- 

ver, otherwiſe than as is warranted and allow'd by the Law, and in the 

reſence of the Barons of the Court of Exchequer, who were always 
preſent in the Court of Excheguer-Chamber when their Judgments were 
examin'd, as the Statute in tuch Caſes directs ; nor did ever deliver in any 
Court of Judicature, or other Flace whatſoever, any Poſition whatſoever 
dangerous to the Legal Conſtitution of the Kingdom, or deſtructive to 
the Property of the Subject, as is charg'd by the ſaid Articles. 


And as to all other Matters and Things in the ſaid Articles contain 'd, 
and not herein before particularly anſwer'd unto, the ſaid Lord 
Semmers ſaith, He is not Guilty ot them, or any of them, in Man- 
ner and Form as the ſame are charg'd upon him in and by the ſaid 
Articles; and humbly ſubmitteth himſelf to your Lordſhips ) udgment. 


SOMMER», 


© 23 Decemb. 1680. He deliver'd in his Anſwer. 

3 Jan. That he petition'd for a Trial; whereupon the ſame Day! 
Meſlage was ſent to the Commons, "I bat the Houſe finding no Ihe 
« join'd by Replication from the Commons, thought fit to give them 
© Notice thereof. 

Then Counſel were aflign'd him. 

© 8 Jan. Saturday the Fifteenth was appointed for his Trial. 

© 27 Apr. 1695. the D. of Leeds was Impeach'd. 

* 29 Apr. the Articles were brought up. 

30 Apr. the Duke of Leeds put in his Anſwer, 
© was ſent to the Commons. 

* 1 May, the Lords ſent to the Commons, to know when they ſhould 
© be ready to make good the ſame. 

2 2 the Commons deſir'd a Conference on the Lords Meſlage; 


and a Copy thereof 


© and at the Conference acquainted the Lords, 'I hat Mr. Robart, a mate 9 
© rial Witneſs, was withdrawn. The Lords mov'd the King, that a Pro. veral! 
© clamation might be iſſued for his Apprehenſion. The 1ame Day the * 29, 
© Parliament was Prorogued.' Treaſc 
"31 | 

— | *22 4 

A Meſſage was brought from the Houſe of Commons by Mr. Bra "29 © 
and others (the 31ſt of May) to acquaint this Houſe, © That in anſw* 18.4 


© to the Meſſage of the One- and-twentieth Inſtant, the Commons d 

© prepar'd a Replication to the Earl of Orford's Anſwer to the Articles 

© Impeachment of High Crimes and Miſdemeanors exhibited Ln, 
? 4 


- 


) eſſage was alſo ſent to the Houſe of Commons by Sir Robert Le- him, and at preſent defer bringing it up to your Lordſhi ; 
| 1 - 4 Mr. Gery, to acquaint them, 0 That they having, on the F irſt the Trials of the ſeveral 2 — — * 
; © Day of lait, ſent up to their Lordſhips an Impeac ment againſt think it moſt proper, from the Nature of the Evidence that will be gi- 
A « WVilliam Earl of Portland tor High Crimes and Miſdemeanors; and ba- ven at the ſaid Trials, to begin with the Trial of the Impeachment of 
" « ying alſo, on the F ifteenth Day of the ſame Month, Impeach'd Charles *© John Lord Sommers of High Crimes and Miſdemeanors. And as to 
9 « Lord Hallifax for High Crimes and Miſdemeanors ; and there being as your 15 other Meſlage, the Commons take it to be without Pre- 
f « vet no particular Addreſſes exhibited againſt the ſaid Lords, their Lord- * cedent, and Unparliamentary ; they, as Proſecutors, having a Liberty 
fa « Rips think themſelves _ d to put them in mind thereof z which, af= to exhibit their Articles of Impeachment in due Time; of which they 
1 « ter Impeachments have ſo long depended, is a Hardſhip to the Perſons © who are to ＋ them are the proper Judges: And therefore, for your 
4 « concern'd, and not a recable to the uſual Methods and Proceedings of * — aſſert, That having not yet exhibited particular Articles 
as Parliament in ſuch Caſes. * againit Milliam Earl of Portland and Charles Lord Hallifax, is a Hardſhip 
10 | * to them, and not agreeable to the uſual Methods and Proceedings in 
r. Parliament in ſuch Caſes; does, as they conceive, tend to the Breach 
er © of that good Correſpondence betwixt the two Houſes, which ought mu- 
* © tually to be preſery'd.” 
* 5 Die Mereurii 219 Maii, 1701. 
or Meſſengers ſent Yeſterday to the Houſe of Commons return Anſwer, That the Commons will i 
8 1 The eg et by Molagets of thelr own. , will ſend an Anſwer to the ſaid Meſſages relating to 
ey Die Sabbati 24% Maii, 1701. 
Me The Lord Sommers deliver'd his Anſwer to the Articles of Impeachment of the Houſe of Commons againſt him, which was read by the Clerk, 
See Page 355» 1 f 
* It is order d by the Lords Spiritual and Temporal in Parliament aſſembled, That a Copy of the Anſwer of John Lord Sommers (deliver'd this 
, Day) to the Articles of Impeachment dependin inſt him, be ſent to the Houſe of Commons; and accordingly a Meſſ: 
2 y ; 77 f ; g age was ſent to the Houſe 
2 of Commons by Sir Robert Legard and Sir Fobn Hoſkins, to carry down a Copy of the Lord Sommer“ s Anſwer to the Articles of Impeachment againſt 
| him. X 
bo Die Veneris 309% Maii, 1701. 
Rey- It is order'd by the Lords Spiritual and Temporal in Parliament aſſembled, That Monday the Ninth Day of June next ſhall be, and is hereb 
liver 1 fer the "Friel of 8dvard Karl of Orfird, in Wfiblafer-Hall, upon the Articles brought up againff hi 1 
3 be ſtands charg'd with ſeveral High Crimes dn en * 66’ „% 
— | A Meſſage was ſent to the Houſe of Commons by Sir Robert Legard and A Meſſage was brought from the Houſe of C b 
7 * Sir John Hoſkins, to let them know, © That this Houſe hath appointed and others (the Fifth of Fune), to en. this Houſe, e ow? 
| not « Monday the Ninth Day of June next, for the Trial of Edward Earl of * mons, on Conſideration of your Lordſhips Meſſage to them of the One- 
8 Orferd, in II ſiminſter-Hali, upon the Articles ſent up againſt him, and * and-thirtieth of May, concerning the Earl of Orford, think it their Un- 
any « that the Commons may reply, if they think fit. * doubted Right, when ſeveral Perſons ſtand Impeach'd before your Lord- 
arge, A 1 was ſent to the Houſe of Commons by Sir Robert Legard and : ſhips, to bring to Trial ſuch of them, in the firſt place, as the Com- 
y the Sir John Hoſting, to acquaint them, © That they having, on the Firſt Day © mons apprehend, from the Nature of the Evidence, ought firit to be pro- 
» ſaid « of April lait, ſent up to their Lordſhips an Impeachment againſt William * cceded againſt; to the Intent all ſuch Offenders may, in due time, be 


« Farl of Pertland, for High Crimes and Miſdemeanors ; and having alſo, brought to Juſtice: And, That no Da ht to b int 
don the Fifteenth Day of the ſame Month, Impeach'd Charles Lord Hal-. * Lordſhips for the Trial of any 33 by An — — 
| © lifax for High Crimes and Miſdemeanors ; and there being as yet no par- * ſome previous Signification to your Lordſhips from the Commons, of 


le did « ticular Articles exhibited againſt the ſaid Lords, their Lordſhips think © their being ready to proceed thereon. 
him, themſelves oblig'd to put them in mind thereof ; which, after Impeach- The Commons could not receive this Meſſage from your Lordſhips 
ances © ments have ſo long depended, is a Hardſhip to the Perſons concern'd, *© without the greateſt Surprize; your Lordſhips Proceedings in this 
pair e the uſual Methods and Proceedings of Parliament SN OG _ pe yrs by ergy; nor (as the Commons 
-aules . ive) conſiſtent with t t I l 2 
bur of © Wherefore the Commons cannot agree to the Day appointed by your Lordſhips for the Trial of 8. Earl 2 Orferd, R 
y Law As to your Lordſhips Meſlage, at the ſame time, relating to the Earl of Portland, and Charles Lord Hallifax, the Commons take the ſame to be 
ary or © without Precedent, and EET and conceive your Lordſhips frequent Repetition thereof, in ſo ſhort a Time, after the Commons had 
Exhe- 6 — 7 — to Db _ "— K — * of 9 4 * and were daily preparing their Articles againſt the others, mani- 
in the © feſtly tends to the Delay of Juſtice, in obſtrudting the Trials of the Impeached Lords, by introducing Diſputes, i | . 1 
— © ence between the T we Houſes, which ought inviolably to be wars Lew, ory; S Ore Penang 
s were | 
in any It is order'd by the Lords Spiritual and Temporal in Parliament aſſem- © 6 Decemb, 1660. William Drake 1 7 
tſoevet led, That the Lord Great-Chamberlain do attend his Majeſty, humbly © 24 April, 1668. Sir Williom Pen —4 . — r* _ an 
dive w 2 77 Majeſty, * _ 77 er Monday the | © livered at a Conference the ſame Day. ; 
\inth Day of June next, for the I tial o ard Earl of Orford, in - * 29 Decemb. 1666. The C Þ 
minfter- Hall ; and humbly to move his Majeſty, that he A png +64 0 ta Viſcount 1 nn 
give Order for a Place to be prepar'd in eſtmin er- Hall againſt the ſaid © 3 Jan. The Conference was reported, and the Articles read. 
utain'd Iimc, for this Houſe to proceed upon the ſaid Trial. © 23 Decemb. 1678. Poſt Meridiem, the Earl of Danby was Impeached, 
d Lord Die Sabbati 219 Mai and Articles brought up againſt him at the ſame Time, 
1 Man- bf . 1 ar I JO 7 * 5 Decemb. 1678. The Earl of Pois, Lord A. Wardvur, Lord Bellaſyſe, 
the ſaid A Meſſage was brought from the Houſe of Commons by Mr. Bromley, Lord Petre, and Lord Viſcount Stafford, were Impeached. 
Joment. end others. See Page 356. | ; 30 Decemb. The Parliament was prorogued to the 4th of February, and 
8 The Meſſengers ſent Yeſterday to the Houſe of Commons return An- EC rang the 24th of January, 
ERV. ſwer, That the Commons will ſend an Anſwer by Meſſengers of their arch, A new Parliament met. f 
on. % April, 1679. Articles were brought up againſt them, 
Die Zone e 1908, * Ae , way „„ OY Seymour was Impeached, and Articles 
Or und, That the Committee appointed to conkider of the Manner in | , 7 7 fon. I — 170 William Scroggs was Impeached, and Articles brought 
delivering Articles of Impeachments by the Commons, be revived, to ? Fa N 680 The E 1 of 7 I . 
Nerd meet on ſonday next, to draw an Anſwer to be ſent to the Houſe of Com- brad oh = e Earl of Tyrone was Impeached, but no Articles 
e 13 mons to their Meſſage receiv'd the 31ſt Inſtant. 4 _ Th Parl; 4 : 
; NO The Houſe was adjourn'd during Pleaſure. After ſome Time, the | . oh fan. e Parliament was prorogued to the 20th. Diſſolved the 
rive then Houſe was reſum'd, and the Earl of Stamford reported from the Lords * wy „ I; h : 
| ommittees, appointed to conſider of the Manner in delivering Articles | , brou gl , K Hmm ent Articles 
. of Impeachments by the Commons, the Precedents following; viz. : > Mar, , The Parli . diſſolved 
7 Feb. 25 H. VIII. The Biſhop of London impeached by the Commons, 435 vgs 68 Fy DN TS ; Noe V1 
for impriſoning Tho, Phillips on Suſpicion of Hereſy. 3 2 4 155 | oat, ap. an, Noel, Elliot, and Grey were Im- 
4 * 9 Feb. The Articles were read. * pe 7 2 2 The Ea 1078 ol 4 Earl 
y th * —_ wy The 28328 at a Conference, accuſed the Lord | , peached # Special M. a : T 32 *. "Ag eterborough were Im- 
ö ancellor St. Allan and the Biſhop of Landaff of Bribery and Cor- «he a eee Lad 0 
y ſhoul ruption. *27 pril, 1695. The Duke of Leeds was Impeached. 
: "16 April, 1624. The Commons, at a Conference, accuſe the Earl of | „F ge wt ge wie. ally 
_ Maadl:ſex, "Lod-Tredkns, of Bribery. : ; 17 445. Wee i — were linpeached. 
, * 19 May, 1624. The Commons accuſe the Biſhop of Norwich of ſe- þ 2 l 
nat ary veal Matters by them then particularly mentioned at a Conference. ; 3 une N . e e 3 d Jobn 2 BY er Impeached. 
Day 29 Decemb. 1640. The Commons accuſe Sir George Radcliffe of High- IAC Of Sn on, 
reaſon, ; The Lord Great-Chamberlain acquainted the Houſe, That he had at- 
x 31 Decemb, They delivered the Articles at a Conference. tended his Majeſty with their Addrefs for a Place to be prepared jn Maſi- 
22 Decemb. 1640. The Lord-Keeper Finch was Impeached. ; minſler- Hall, tor the Trial of the Earl of Orford; and his Majeſty was 
; 10 2 yo, Report of what he was accuſed of at a Conference. Rage to lay, He ___ give Order for the Place ts be prepar'd, as dif- 
« Decemb, 1641. Daniel O-Neal Impeached. rder'd, That the Committee, appointed on Saturday laſt 
30 Auguſt, 1641. The Earl of Bridgwater Impeached, and Articles | preſent] I to draw an Anſwer to Ta 4m to the Houſe f 1 
Nad, b 2 Pe | preſentiy, f of Commons, to 
» but not entered. their Meſlage received the One-and-Thittieth of May laſt. 
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- Then the Houſe was adjourned during Pleaſure, 1 
After ſome time the Houſe was reſumed, and the Earl of Stamford re- 


ported the Anſwer drawn by the Committee, to be ſent. to the Houſe of 
<« The Lords do think fit, upon Occaſion of the Meſſage of the Com- 


© mons of the 31ſt of May, to acquaint that Houſe, That having been 


« defired by the Lord S:mmers, that a Day may be appointed for his ſpeedy 
« Trial, and their Lordſhips finding no laue joined by Replication of the 
«© Houſe of Commons, judge it proper to give them Notice thereof, that 
c the Commons may reply, if they think fit; and at the ſame time their 
« Lordſhips let the Commons know, that me will proceed to the Trial 
« of any of the impeached Lords, whom the Commons ſhall be firſt ready 
4 to begin with, ſo as there may be no Occaſion taken from thence for 
« any unreaſonable Delay in the Proſecution of any of them: And fur- 
« ther to acquaint them, That having ſearched their own Journals, 32 
% do not find, that after a general Impeachment, there has ever been fo 
« long a Delay of bringing up the particular Articles of Impeachment, 
e ſitting the Parliament: And therefore the Lords do think they had Rea- 
« ſon to «fſert, That it was a Hardſhip to the two Lords concerned, 
« (eſpecially after this Houſe had put the Houſe of Commons in mind of 
« exhibiting ſuch Articles) and not agreeable to the uſual Proceedings in 
% Parliament. And as the Lords * not controvert what Right the 
« Commons may have of impeaching in general Terms, if they pleaſe ; 


e ſo the Lords, in whom the Judicature does entirely reſide, think themſelves obliged to aſſert, That the Right of limiting a convenient Time fo 


« bringing the particular Charge before them, for avoiding of Delay in Juſtice, is lodged in them. 
Yards hope the Commons, on their Part, will be as careful not to do any 
© ſpondence between the Houlcs, as the Lords ſhall ever be on their Pait: And the beſt Way to preſerve that, is for neither of the two Houles to 


« exceed thoſe Limits which the Law and Cuſtom of Parliament hath already eſtabliſhed.” 


ce he 


The Houſe went into Conſideration of this Report ; and after Debate, it | 


was ordered, That the further Conſideration thereof, and Debate thee- 
upon, be adjourned till To-morrow Twelve a-Clock. 
Die Martis 30 Funii, 1701. 

The Houſe reſumed the adjourned Debate Yeſterday, in relation to the 
Report of the Anſwer drawn by the Committee to be ſent to the Houſe of 
Commons, to their Meſſage received the One- and-Thirtieth of ay laſt. 

7 he Report was read by Paragraphs, and agreed to, and ſent to the 
Houſe of Commons by Sir Richard H:iferd and Mr. Pitt. 

Die Fovis 59 Funii, 1701. 
A Meſſage was brought from the Houſe of Commons by Mr. Harcourt, 


and others. See Page 357. ; 
Upon receiving a Meſſage from the Houſe of Commons, in Anſwer to 


a Meſſage ſent to them by this Houſe the One- and-Thirtieth of May laſt, 


it is ordered, That the Lords Committees appointed to conſider of the 
Manner of Proceedings on Impeachments, do meet To- morrow at Nine 
of the Clock in the Forahos, to conſider the ſaid Meſſage, inſpect the 
Journals, and report to the Houſe what they ſhall think proper in this 
Caſe, 
Die Vineris 69 Junii, 1701. | 

A Meſſage was brought from the Houſe of Commons by Mr. St. Tir 
and others, to deſite a | with this Houſe upon the Subject Mat- 
ter of the Meſſage of this Houſe of the Fourth Inſtant, 

It being propoſed to return Anſwer, That this Houſe will ſend an An- 
ſwer by "4 5 of their own, and Debate thereupon : 

The Houſe agreed to a preſent Conference. 

Then the Commons being called in, were told, That the Lords agreed 
to a Conference as deſired, and appoint it preſently in the Painted- 
Chamber. 

Lords were named Managers of the Conference, 

The Commons being come to the Conference, the Houſe was adjourn- 
ed during Pleature, and the Lords went to the Conference ; which being 
ended, the Houſe was reſumed, and the Lord-Steward reported, That 
the Lor:'s had attended the Conference, and that Mr. Harcourt managed 
the Conference, and ſaid, As above. 

Ordered, That the Lords Committees appointed to conſider of the Man- 
ner of the Proceedings on Impeachments, do meet To- morrow upon the 
Report of this Conference, and inſpect the Journals, and Report to the 
Houle, 

Die Sabbati, 79 Junii, 1701. 

The Earl of Stamford reported from the Lords Committees appointed 
to conſider of the Manner of Proceedings on Impeachments, That they 
have inſpected the Journals, and ordered him to report the Precedents fol- 
lowing, viz. 

© 16 April, 1624. Report is made of the Commons Complaint and 
Charge at a Conference againſt the Earl of Midaleſex, Lord- Treaſurer. 

24 April, 1624. O. dered, That the Lord-T reaturer ſhall appear on 
© Tueſday next at Nine a-Clock, to anſwer his Charge at the Bar; and 
© that it he hath any Witneſſes to be examined, they may in the mean 
time be ſworn and examined. 

27 April, The Lord-Treaſurer petitioned, That his Witneſſes might 
© nat be examined, till he hath anſwered; but the Houſe did not think 
fit to alter the Day. 

28 April, The Lord-Treaſurer deſires the Interrogatories to his Wit- 
« nefles may be reſpited till he hath anſwered ; and that he may have Co- 
« pies of the Depoſitions taken on both Sides. 

His Lord{hip was anſwered, That his deſire is ſo unfit, as the Lords 
« think him il] adviſed to make ſuch a Requeſt; and according to the for- 
mer Order, expect his Appearance To-morrow, and to hear ſuch An- 
* {wer as he ſhall make. 

29 April, The Lord-Treaſurer petitions, That in regard of his be- 
© ing indiſpoſed, he may have a further Day for preſenting his Anſwer, 
Ihe Houſe, in reſpect of his Indiſpoſition, is pleaſed to reſpite his Ap- 
© pearance this Day; but enjoin, that Saturday next he brings in his An- 
* (wer, according to former 


ders; and the Lords do peremptorily aſſign | 


170. Proceedings againſt E. Portland and Orford, 


I" #2 | 
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Commons, to their Meſſage ara, a hirtieth of 
which was read as follows, viz. p, ip | n 


Mr. Harcourt, at a Conference (the fixth of June) delivered himſelf̃ n 


the following Manner : 
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be heard the firit Tueſday after Michaclmas. 


The Commons have deſired this Conference upon your Lord. 
Meſlage of the Fourth of June, in order to — = — 
ence with your Lordſhips ; which will always be the Endeavour gf 
the Commons, and is at this time particularly neceſſary, in order to 
bring the impeached Lords to a ſpeedy Trial. And becauſe the Mer 
ſages which your Lordſhips have thought fit to ſend to the Common, 
and the Anſwers thereunto, ſeem not to tend towards expediting the 
Trials, which the Commons ſo much deſire, but may rather furniſh 
Matter of Diſpute between the two Houſes ; the Commons, thereſo 
chuſe to follow the Methods formerly uſed with good Succeſs upon the 
like Occaſions : And for the more ſpeedy and eaſy adjuſting and pre. 
venting any Differences which have already happened, or may ariſe 
previous to, or upon theſe Trials, the Commons do propoſe to your 
Lordſhips, That a Committee of both Houſes be nominated, to con. 
ſider of the moſt proper Ways and Methods of proceeding on Impeach. 
ment, according to the Uſage of Parliament.” | 


thing that may tend to the Interruption of the good Corte. 


Friday, the ſeventh of May, for his Appearance in Perſon, and for 
the final hearing and determining of the Cauſe. 

* 7 May, The Lord-Treaſurer was accordingly brought to the Bu: 
and the Trial proceeded. 
* 39 Aug. 1641. The Earl of Bridgwater was impeached by the Com- 
mons. | 

© 6 Sept. 1641. Ordered, To anſwer the ſecond Tueſday in Number. 
* 17 O66. 1641. Ordered, To be heard on the ninth of December. 

* 2 November, 1641. Ordered, Ihat the Earl of Bridgwater may an- 
ſwer on the ninth of November. 

6 31 March, 1642. At a Conference deſired by the Commons, they 
defired Articles of Impeachment againſt George Beny:n. Benyon was dr. 
dered to anſwer in four Days, and to have Liberty, with his Keepe: 
to go any where, and Counſel aſſigned. | 
* 4 April, 1642. Benyon put in his Anſwer; Then it was ordered, 
That this Cauſe againſt George Benyon, upon the Impeachment of the 
Houſe of Commons, ſhall be proceeded in on 7; dneſday next at this Bar, 
* 5 April, 1642. A Meſſage was ſent to the Houſe of Commons, ty 


acquaint them, That the Lords have appointed to proceed in the Caul: pc 
againſt Benyon 'T 0-morrow. P. 
* The Houſe of Commons return Anſwer, That they will ſend a Com- I: 
mittee of their Houſe, to manage their Evidence againſt Benyen Jo- 
morrow. of 
6 April, 1642. The Committee of the Houſe of Commons being 
come to manage the Evidence againſt him, had the Articles read, & . 
and the Lrial proceeded. ec] 
* 5 July, 1642. Sir Robert Gurney, Lord-Mayor, was impeached at © ( 
onterence, and bruught to the Bar, and heard the Articles read, hal 
Counſel allowed him, and was ordered to anſwer on Friday next. th 
* 8 Fuly, He delivered in his Anſwer, which was read, and the Cau{ en 
was ordered to be heard on Monday next, and the Commons were ac- © ſe 
quainted therewieh by Aleflage. Car 
II uh, The Commons at a Conference deliver in a further In- 927 
peachment azain{t him, and the Articles were read to him at the Bar, © th 
and he deſired Counſel, which was allowed, and he had time given him c 
to an{wer till 'To-morrow Seven-night. & 
* 19 Fry, Sir Richard Gurney put in his Anſwer ; and the ſame Dayit Cap 
was videied, That this Houſe will proceed againſt him on Friday next, 6 
on both the Impeachments ; and the Houſe of Commons are then u the 
produce all their Proofs to prove the ſaid Impeachments: And a Mel- c 
ſage was ſent to the Commons to acquaint them with the ſaid Order, © mo 
22 July, The Committee ot Commons being come to manage de w up, 


Evidence, the Trial was proceeded in. | 
* 17 July, 1645. The Earl of Stamford deſiring Time to put in his 47. 
ſwer to the Impeachment of the Houſe of Commons againſt him, it wa 
ordered he put in his Anſwer on Monday next. 

* 21 July, The Earl of Stamford delivered in his Anſwer ; which wi 


read, and ordered to be heard at the Bar on Friday next; and the Cou- 

mons were acquainted therewith by Meſſage. here 
* 25 July, A Meſſage from the Commons to deſire another Day for her- * terg 
ing ot the Cauſe of the Earl of Stamford's Impeachment, becaule the © ſuc} 
cannot be ready this Day. | * Wiſe 
* Eodem Die, A Meſſage to the Commons, That they have appointts bs 
Monday next; and in regard it concerns his Lordſhip ſo much, the © the ] 
Lordſhips have appointed fo ſhort a Day. 5. 


© 26 July, 1645. A Meſſage from the Commons, to defire a furtd* 
Day, ia regard their Witneſſes cannot be ready. 


* 28 July, 1645. Ordercd, That the Earl of Stamford's Buſineſs hu 


© 30 Septemb, The Clauſe of the Earl of Stamford, upon the Impeact 
ment of the Houſe of Commons, was heard, a Committee of the Cor 
mons managing the Evidence againft him. | | 
* 21 Decemb. 1680. Edward Seymour, Eſq; was impeached of Hi 
Crimes, Lc, the Articles were brought up againſt him; he bad the A. 
ticles read to him, and ordered to anſwer, | 


23 Decemb. He delivered in his Anſwer. 
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(361) 1701. Parl. : 


Mr. Seymour petitions for a ſpeedy Trial: Whereupon a 
0 e Lat to the Houſe of Commons, That the Houſe finding no 
Iſſue join'd by Replication from the Houſe of Commons, thought kt to 
« give them Notice thereof. 


© 8. Fanzary, Order'd, That Saturday the Fiftcenth is appointed for 
« the Trial of Mr. Seymaur.” 


Upon Conſideration of the Precedents tore-aicntionct, it is Order'd 


Lord Sommers and Lord Hallifax. 


ds Spiritual and Temporal in Parliament aſſembled, That the 
wm 3 appointed to conſider of the Manner of Proceedings on 


A Meſſage was ſent to the Houſe of Commons by Sir Richard Holford 
and Mr. Gerv, to acquaint them, * That in Anſwer to the Meſſage of the 
« Houſe of Commons, of the Fourth Inſtant, the Lords ſay, by their 
« Mefſace ſent on the Third, wherein they declare themſelves ready to 
proceed to the Trial of any of the Impeach'd Lords whom the Commons 
6 Mould be firſt ready to begin with, They have given a full Proof of their 
« Willingneſs to comply with the Commons in any thing which may ap- 
© pear reaſonable, in order to the ſpeedy determining of the Impeachments 
© now depending : And therefore, as the Lords conceive the Commons 
had no Qccafton to begin any Diſpute on that Head, ſo their Lordſhips 
© are careful to decline entering intoa Controverſy, which ſeem to them to 
be of no Uſe at preſent. b N 

The Lords think themſelves 1 to aſſert their undoubted Right to 
« appoint a Day for the Trial of any mpeachment depending before them, 
« if they ſee good Cauſe for it, without any previous Signihcation from 
« the Commons of their being ready to proceed; which Right is warranted 
by many Precedents, as well as conſonant to Juſtice and Reaſon; and 
« their Lordſhips, according to the Example of their Anceſtors, will 
« always uſe that Right with a Regard to the equal and impartial Admi- 
« niſtration of Juſtice, and with a due Care to prevent unreaſonable 
« Delays. 

« This being the Caſe, the Lords cannot but wonder, that the Com- 


| « mons, without any Foundation for it, ſhould make uſe of Expreſſions 


« which, as their Lordſhips conceive, have never been uſed before by ong 
« [louſe of Parliament to another, and which, if the like were return'd, 
* muſt neceſſarily deſtroy all good Correſpondence between the two Houſes. 

The laſt Part of the Commons Meſſage. being in effect a Repetition 
© only of their former, of the Thirty-firſt of May, to which the Lords 
« haye already returned a full Anſwer, their Lordſhips think it not re- 
« quiſite to ſay more, than that they cannot apprehend with what Colour 
« their calling upon the Houſe of Commons to ſend up Articles againſt 


(362) 
Impeachments, do meet on Monday next, at Ten a-Clock in the Fore⸗ 


noon, to draw an Anſwer to be ſent to the Houle of Commons, to their 
Meſlage receiv'd the Fifth Inſtant. 


Die Line g® Tunit, 1701. 
The Earl of Stamford reported from the Lord Committees (appointed 
to conſider of the Manner of Procecdings on Impeachments) what was 
drawn yy them, to be ſent to the Commons, in Anſwer to their Meſiage 


of the Fifth Inſtant ; which was read, amended, and agreed to, as 
follows, viz. 


A Meſſage was brought from the Houſe of Commons by Mr. Harcourt, 
and others, (on the Tenth of June) to acquaint this Houſ:, „hat the 
Commons, in hopes of avoiding all Interruptions and Delays in pro- 
© ceeding againſt the Impeach'd Lords, and the many Inconvenicncies 
* which might ariſe thereby, having propoſed to your Lordſhips, at a 
Conference, that a Committee of both Houſes might be nominated, to 
* conſider of the moſt proper Ways and Methods of Proceedings on Im- 
* peachments, think they might have juſtly expected your Lordſhips Com- 
© pizance with their ſaid Propofition, inſtead of your Lordthips Anſwer to 
their Meſlage of the Fourth Inſtant, which they Yeſterday recciv'd : In 
* which Anſwer of your Lordſhips, tho' many Matters of great Exception 
© are contain'd, a ſuitable Reply whereunto would inevitably deſtroy all 
good Correſpondence between the two Houſes ; yet the Commans, from 
© an earneſt Deſire inv iolably to preſerve the ſame, as well as give the mott 
c wr Tg Proof of their Moderation, and to ſhew their Readineſs to 
© bring the Impeach'd Lords to ſpeedy Juſtice, at preſent inſiſt only on 
© their bor gen for a Committee of both Houſes to ſettle and adjuſt 
© the neceſſary Preliminaries to the Trials; particularly, Whether the Im- 
« peach'd Lords ſhall appear on their Trials at your Lordſhips Bar as 
* Criminals f Whether, being under A-uſations of the ſame Crimes 
© they are to fit as Judges on each other's Trial for thoſe Crimes: or can 
vote in their own Cales, as we find, from your Lordſhips Journals ſince 
« their being impeach'd, they have been admitted fo to do? Which Mat- 
* ters, and ſome others, being neceflary to be adjuſted, the Commons 
© cannot but inſiſt on a Committee of both Houſes to be appointed for that 
© Purpoſe ; their departing from which would be giving up the Rights of 
* the Commons of England, known by unqueſtionabſe Precedents, and 
the Uſages of Parliaments, and making all Impeachments, the greateſt 


c 1 of the Laws and Liberties of England, impracticable for the 
© future,” 


wo Lords, whom the Commons have fo long fince impeach'd in general Terms, can be ſaid to tend to the Delay of Juſtice: And therefore, as the 


D 


The Earl of Stamford alſo reported from the Lords Committees ap- 
pointed to conſider of the Manner of Proceedings on Impeachments, what 
Precedents they have found in purſuance of the Order of the Seventh 
Inſtant ; which are as follow ; v1z. | 

© 21. Bay, 1614, A Meſlage from the Commons, to deſire a Con- 
« ference upon the Point of Impoſitions. 

© 24. May, The Queſtion being propoſed, Whether this Houſe ſhall 
© meet with the Lower Houſe, and give them Hearing, touching the Point of 
© Impoſitions? The greater Number of the Lords anſwered, Not 
Content. 

26. May, A Meſſage to the Commons, That the Lords are, and al- 
© ways will be, ready and willing to hold loving and mutual Correfpond- 
© ence with them; but their Lordſhips having entered into a grave and 
© ſerious Conſideration, as well of the Matter itſelf, as of divers incident 
© and neceſlary Circumitances, do not think it convenient to enter into 
© any Conference of this Cauſe, concerning the Point of Impoſitions, at 
© this Time. 

© 1. February, 1666, A Meſſage from the Commons, to deſire a Con- 
© ference touching the Manner of Proceedings upon the Impeachment 
© azairſt the Lord Viſcount Mardaunt. 

* The Lords anſwer, That they will ſend Anſwer by Meſſengers of 
their own. 

© Then a Committee was appointed to conſider, whether ever the Com- 
mons defired any Conferences concerning the Manner of Proceedings 
© upon Tudicature before their Lordſhips ? 

© 4. February, 1666, After Report of the Conference ſo had, the Lords 
© reſolved to let the Commons know at a Conference, That they are re- 
© ijvlved, that their former Anſwer given them the Eight-and-twenticth of 
© Yanuary, and confirmed the One-and-thirtieth of the ſame Month, ſhall 
© Land, 

© 21. January, Which Anſwer was, That they judge it a Right in- 
* herent in every Court, to order and direct ſuch Circumſtances and Mat- 
© ters of Form, that can have no Influence to the Prejudice of Juſtice, in 
* ſuch Way as they ſhail judge fit, where the ſame are not ſettled other- 
* wile by any poſitive Rule. 

* 4. February, poft Meridiem, A Conference was accordingly had at 
the Deſire of the Lords. 

* 5, February, A Meſſage from the Commons to deſire a Free Con- 
* ference upon the Subject. Matter of the laſt Conference. 


© The Anſwer returned was, That the Lords have already ſtated the | 


Manner of Proceedings in the Impeachment of the Lord Mordaunt, and 
have declared it in their laſt Conference; and in that Conference gave 
the Houſe of Commons Notice, That they were ready to proceed this 
Morning in that Buſineſs. 

© They adhere to their former Refolution, and are ready to proceed in 
* the Trial. 

. February, A Meſſage from the Commons to deſire a Conference 
upon the laſt-mentioned Anſwer. 

© 7. February, The Lords gave the Conference deſired ; whereat the 
Commons acquainted their Lerdſhips, That Conferences and Free Con- 


Lords think the Commons ought to have forborn that Reflection, ſo their Lordſhips, in ſaying no more upon the occaſion of this Me 
« Commons, think they have given a convincing Proof of their Moderation, and of their ſincere Deſite of 
between the two Houſes, which is ſo neceſlary for the Publick Security, as well as doing Right upon the Impeachments. 


| Meſtage of the 
preſerving a good Correſpondence 


* ferences, when deſired, are eſſential to the Proceedings of Parliament, 
the only Means to preſerve the good Correſpondence between the Two 
© Houſes ; and the Denial thereof, deſtructive to the Proceedings of Par- 
© liament, and unprecedented, 

© Eodem Die, A Free Conference was had at the Deſire of the Lords 
concerning the Subject-Matter of the laſt Conference; whereat the 
Managers were to let the Commons know, That their Lordſhips 
deſire not this Conference in reference to the Free Conference lately de- 
© fired by them, but in relation to the Aſſertion of the Commons in their 
* laſt Conference, which their Lordſhips can no way allow; and there- 
* fore commanded the Lords that are to manage this Free Conference, as 
to juſtify the Proceedings of their Lordſhips, ſo to make it appear to the 
* Commons, that what they have done is neither deſtructive to the Pio 
« ceedings of Parliament, nor unprecedented. 

27. May, 1694, The Lords did not agree to a Conference deſired by 
the Commons on the One-and-twenticth, becauſe it was defired upon the 
© Anſwer ſent by the Lords of the Seventeenth Inſtant, wherein the whole 
Matter concerns the Judicature of the Lords, on which they can admit 
no Debate, nor grant any Conference: But the Lords agree to a Con- 
© ference deſired concerning the Privileges of the Commons, always pro- 
* vided nothing be offered thereat that may concern their Lordſhins 
© Judicature, F 

* 6. May, 1679, A Meſſage to th: Commons, to acquaint them, That 
© the Lords have appointed to try the Five Lords on the Thirteenth Inſtant 

* 8. May, pot Meridiem, A Meſſage from the Commons, to defire a 
Conference concerning the Matter of their Lordſhips Meſſage concernin 
* the Trial of the Lords in the Tower; and a Conference was had 
© thereupon. 

At the Conference, the Commons propoſed to have a Committee of 
both Houſes nominated, to conſider the proper Ways of Proccedinos 
upon Impeachment; and upon the Queſtion, it was carried — 
© to agree with the Commons in this Propoſal; ö 

* 9g. May, A Meſſage to the Commons fot a Free Conference of the Sub- 
* ject-Matter of the laſt Conference, which was had; and at the Con- 
© ference the Lords told the Commons, That they did not agree to the no- 
© minating a Committee of both Houſes, becauſe they do not think it con- 
© formable to the Rules and Orders of Proceedings of this Court, which 
is, and muſt be, tender in Matters relating to Judicature. ; 

© 10. May, A Meſſage from the Commons for a Conference He. 
© which was had; and the Commons told the Lords, That Things x 
© ing thus, they cannot proceed to the Trials of the Lords, betore the 
Method of Proceedings be adjuſted between the Two Houſes, 

* 11. May, A Meſſage to the Commons for a Conference, Cc. which 
© was had; and the Lords alſo afked the Commons, What were the Me- 
© thods of Proceedings they would confer about? The Commons anſwer, 


6 TIF had no Directions from their Houſe concerning the ſame, 

* Mcſſage from the Commons for a Free Conference, which was had: 
* and upon the Report of it, the Lords appointed a Committee = 
meet with a Committee of the Houſ: of Commons, to conſider of 
« Propoſitions and Circumſtances, in reference to the Trials of the 
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Five Lords in the Ter; and a Meſſage ſent to the Commons to let them 


know it. | | 
© 12 May, A Report from the Committee of both Houſes, That (inter 
© alia) the Commons propoſe a longer Day for the Trial of the Lords; 
© whereupon the Lords order'd their Trials to be put off till further Order. 
* 16 May, The Lords appointed a Day for the Trial of the Five Lords. 
© 19 May, The Commons tell the Lords, That when the Methods of 
© Proceedings are adjuſted, their Houſe will be ready to proceed upon the 
© Trial of the Earl of Danby, againſt whom they already demanded 
Judgment, and afterwards to the Trial of the Five Lo ; and ”y ſed 
© ſeveral Difficulties, in reſpect of the Biſhops being preſent at the Trial 
© of the Earl of Danby. They ſay further, That 22 ſeem to lay the 
Stop at the Commons Door, by naming a Day; which they cogceive 
© ought not to have been apppointed before the Methods be conſidered ; 
© that the Lords may as well make the Judges Part of their Court, as 
© the Biſhops, in this Point, The Commons will give no Diſturbance 
© to the ancient Judicature, and they conceive they have a Right to know 
before what Court they ſhall appear. 

20 May, Upon Debate of the Report from the Committee of both 

© Houſes, the Lords appoint a Day for the Trial of the Five Lords. 
* 22 May, The Lords ſent a Meſſage to the Houſe of Commons to 


| 


A Meſſage was ſent to the Houſe of Commons by Sir Richard Holford 
and Mr. Gery, to let the Commons know, That the Lords have appoint- 
© ed Friday next for the Trial of John Lord Sommers, upon the Impeach- 
© ment againſt him.” 
© Friday 


© for the ſaid Trial. 


* Your Lordſhips appointing ſo ſhort a Day, eſpecially whilſt the Propoſition made to your Lordſhips for a Committee of both Houſes was undets,. 
* min'd, the Commons take to be ſuch a Hardſhip to them, and ſuch an Indulgence to the Perſon accuſed, as is not to be parallel'd in any Parla- 


* mentary Proceeding. 

The Commons muſt likewiſe ac 
© demeanor, for want of ſettling the 
like Interruption. 


2 your Lordſhips, that their Expe 


And they conceive, twould be very prepoſterous for them to enter upon the Trials of any of thoſe Lords, till your Lordſhips diſcover ſome 1:. 
© clination to make the Proceeding thereupon practicable ; and therefore they think they have Reaſon to inſiſt upon another Da | 


© the Trial of the Lord Sommers. And the Commons doubt not but to ſati 
Committee of both Houſes, before they can proceed upon the ſaid Trial.“ 


Die Martis 10% Junij, 1701. 


The Ear] of Ry reported from the Lords Committees (appointed 
to conſider of the Manner of Proceedings on Impeachments) the Reaſons 
drawn by them, to be given to the Houſe of Commons, at a Conference 
upon the Subject- Matter of the laſt Conference: Which Report was read, 
and agreed to, as follows; vis. 

© The Lords have deſired this Conference, upon occaſion of the laſt Con- 
ference, in order to preſerve a good Correſpondence with the Houſe of 
Commons, which they ſhall always endeavour, As to the late Meſſages 
between the Two Houles, their Lordſhips are well aſſured, that on their 
Part, nothing has paſſed, but what was agreeable to the Methods of Par- 
liament, and proper to preſerve that good Underſtanding between both 
Houſes, which is neceſſary for the carrying on of the Publick Buſineſs. 
As to the Propoſal of the Commons, That a Committee of both 
< Houſes ſhould be appointed, to conſider of the Ways and Methods of 
* Proceeding on Impeachments, their Lordſhips cannot agree to it: 

I. Becauſe they do not find that ever ſuch a Committee was appoint- 
© ed, on occaſion of Impeachments for Miſdemeanors ; and their Lord- 
« ſhips think themſelves obliged to be extremely cautious in admitting 
any thing new, in Matters relating to Judicature. 

II. That although a Committee of this Nature was agreed to, upon 
the Impeachments of the Earl of Danby, and the five Popiſh Lords, for 
High-Treaſon, yet it was upon occaſion of ſeveral conſiderable Queſ- 
tions and Difficulties which did then ariſe ; and their Lordſhips do not 
find, that the Succeſs in that Inſtance was ſuch as ſhould encourage 
the purſuing the ſame Methods again, though in the like Caſe; the 
Lords obſerving, that after much Time ſpent at that Committee, the 
Diſputes were ſo far from being there adjuſted, that they occaſioned 
the abrupt Concluſion of a Seſſion of Parliament. 

III. Their Lordſhips are of Opinion, That the Methods of Proceed- 
ings on Impeachments for Miſdemeanors, are ſo well ſettled by the 
Uſage of Parliament, that they do not foreſee any Difficulties likely to 
happen, at leaſt none have been yet ſtated to them; and all the Preli- 
minaries in the Caſe of Stephen Goudet, and others (which was the laſt 
Inſtance of Impeachments for Miſdemeanors), were eaſily ſettled and a- 
greed to, without any ſuch Committee, 

IV. The Lords cannot but obſerve, that this Propoſal of the Com- 
© mons comes ſo very late, that their Lordſhips can expect no other Fruit 
© of ſuch a Commtitee, but the preventing of the Trials during this 
Seſſion. 

Ihe Lords aſſure the Commons, that in caſe any Difficulties ſhall 
© ariſe in the Progreſs of theſe Trials {which their Lordſhips do not fore- 
ſee), they will be ready to comply with the Commons in removing them, 
as far as Jultice and the Uſage of Parliament will admit.” : 

A Meſlage was ſent to the Houſe of Commons by Sir Richard Halford 
and Mr. Gery, to deſire a preſent Conference in the Painted Chamber, 
upon the Subject-Matter of the laſt Conference. 

A Meſſage was brought from the Houſe of Commons by Mr. Harcourt, 
and others. See Page 301. 

Ordered, That the Metlage received this Day from the Houfe of Com- 
mons, ſhall be conſidered 'To-morrow at Twelve a-Clock. 

The Mefiengers ſent to the Houſe of Commons return Anſwer, That 
the Commons will give a Conference as deſired. | 

Then the Commons being come to the Conference, the Managers 
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next, upon their Impeachment againſt him: In which they obſerve, your Lordſhips have not nominated any Place for his Trial, tho 


Lordſhips thought fit to make that Matter, on the laſt Impeachment for Miſdemeanors, the Subject of a long Debate. 
And they cannot but take Notice, that your Lordſhips have taken as long a Time to give your Anſwer to the common Defire of a Committe: 


of both Houſes delivered at a Conference on Friday laſt, as you are pleaſed to allow the Commons to have of a Day appointed by your Lordſhi 


reliminaries between the two Houſes, obliges them to inſiſt on a Committee of both Houſes, for preventing the 


170. Proceedings againſt E. of Portland and Orford, ' 1 3 W. III. (364 


© acquaint them, That the Lords have appointed a Day for the T. 
c the Five Lords.” WR opt nes FOOT RS lg 

Then it being moved to have a Conference with the Commons, to ls 
them know, That the Lords do not to a Committee of both Hou 
in relation to the Trials of the impeached Lords, and Debate there, 0 
The Queſtion was put, Whether a Committee of this Houſe ſhall b. 
pointed to meet with a Committee of the Houſe of Commons, in rela. 
to the Proceedings upon the Impeachments ? by 

It was reſolved in the Negative. | 

It is ordered by the Lords Spiritual and Temporal in Parliament ag, 
bled, That the Lords Committees appointed to conſider of the Manner g 
Proceedings on Impeachments, do meet To- morrow at Ten of the Ci 
in the Forenoon, and draw Reaſons to be given at a Conference with % 
Houſe of Commons, Why their Lordſhips cannot agree, that a Cat, 
tee of both Houſes be nominated to conſider of the Methods of Procees. 
ings on Impeachments ? ; 
It is ordered by the Lords Spiritual and Temporal in Parliament af: 
bled, That Friday the Thirteenth Day of this Inſtant June, is hereby; ; 
pointed for the Trial of John Lord Sommers, in Weſtmin/ter-Hall, ug... 
Articles brought up againſt him by the Houſe of Commons, wherey, j, 
{ſtands charged with ſeveral High Crimes and Miſdemeanors. 


A Meſſage was brought from the Houſe of Commons, by Mr. 2»... 
and others (the xxth of June), to acquaint this Houſe, © That the Cor. 
* mons on Monday laſt received a Meſſage from your Lordſhips, 1, 
your Lordſhips had appointed the Trial of John Lord Sommer; Upon 


Your 


rience of the Interruption of a former Trial on an Impeachment for Mi. 


to be appointed 5 
cceſſity of having 


N 


sfy your Lordſhips, at a Free Conference, of the 


Names of the laſt Conference were read, and the Houſe adjourn'd during A. 

Pleaſure, and the Lords went to the Conference; which being ended, th 

Houſe was reſumed, and the Lord Steward reported, that the Lords hal ble 
the 


been at the Conference, and delivered their Reaſons as ordered. 
Die Mercurii 119 Juni. 


The Meſſage received Yeſterday from the Houſe of Commons ws 
read; and after Debate of the ſeveral Particulars contained in it, thi 


Queſtion was propoſed : | 
That no Lord of Parliament Impeached of High Crimes and Miſt 


meanors, and coming to his Trial, ſhall, upon his Trial, be without the Me 
Bar? lou 
Then the previous Queſtion was put, Whether this Queſtion ſhall be 1 
now put? Ger 
It was reſolved in the Afﬀrmatiye. 1 85 
Then the main Queſtion was put, . E 
That no Lord of Parliament, impeached of High Crimes and Miſ- .. 
3 and coming to his Trial, ſhall, upon his Trial, be without the ; A 
ar w 
It was reſolved in the Affirmative, Nemine Contradicente. ; y 
Reſolved, by the Lords Spiritual and Temporal in Parliament aſm- . |": 
bled, Nemine Contradicente, I hat no Lord of Parliament, Impeached « 1 
High Crimes and Miſdemeanors, and coming to his Trial, ſhall, ura. 
his Trial, be without the Bar. 2 5 
Then after further Debate, this Queſtion was propoſed, Jad 
That no Lord of Parliament, Impeached of High Crimes and Mili. " 
meanors, can be precluded from Voting, on any Occaſion, except in 1 * 
own Trial? 1 
Then the previous Queſtion was put, Whether this Queſtion ſha!! . = 
now put ? a 
It was reſolved in the Affirmative. * 
Then the main 8 was put, 
That no Lord of Parliament, Impeached of High Crimes and Mie. * 
meanors, can be precluded from Voting, on any Occaſion, except in . a 
own Trial ? ks 
It was reſolved in the Affirmative. Ska 
Reſolved by the Lords Spiritual and Temporal in Parliament a=. 
bled, That no Lord of Parliament, Impeached of High Crimes and Mil. N 
meanors, can be precluded from Voting, on any Occaſion, except it 5 5 
own Trial. FR 
It is ordered by the Lords Spiritual and Bemporal in Parliament el * 1 
bled, That the Committee appointed to conſider of the Method of C. * 
ceedings on Impeachments, do meet To-morrow at Ten of the Clock 0 *. 
the Forenoon, and do draw an Anſwer to the Meſſage received Veſtecſ mY 
from the Houſe of Commons upon the Refolutions of the Houſe this DA 
and that the Committee do aflert in their Anſwer, That by the Journ 
of this Houſe, it doth not appear the Lords Impeached have V oted, © AM 
inſerted in the Commons Meſſage. * wy 
A Meſſage was brought from the Houſe of Commons by Mr. Haram Th, | 
and others. See Page 361. 8 


It is ordered by the Lords Sp':itual and Temporal in Parliament af! 
bled, That the Debate which hath aroſe upon the Common Meflage * 
ceived this Day, be adjourn'd to To-morrow Eleven a-Clock, and! 
other Buſineſs to intervene; and all the Lords ſummoned to attend. 


Die Fovis 12 Funit, 1701. drawn by them in Anſwer to a Meſſage from the Houſe ot Commons of 
| Farl of Stamford reported from the Lords Committees appointed to | the Tenth Inſtant; which was read and agreed unto as follows: 
ro ler of the Manner of Proceedings on Impeachments, what was | 
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— A Meſſage was ſent to the Houſe of Commons by Dr. Newton and Mr. A Meſſage was wget from the Houſe of Commons by Mr. St. John, 
| to acquaint them, That in Anſwer to the Meſſage from the Houſe and others (the 1 3th of June), to acquaint this Houſe, That the Houſe of 

* 4 "Commons of the Tenth Inſtant, the Lords 15 That although they Commons find great Reaſons to inſiſt upon their Propoſal of a Commit- 


« take it to be Unparliamentary in many Particulars, yet to ſhew their “tee of both Houſes, from the two Meſſages received Yeſterday from your 
© real Deſire of avoiding Diſputes, and removing all Pretence of delaying © Lordſhips ; for their Ambiguity and Uncertainty do ſhew the Methods of 
« the Trials of the Impeached Lords, they will only take notice of that former Parliaments to be the moſt proper Way for Diſpatch of Buſineſs. 


ſen, « Part of their Meſlage, wherein the Commons propoſe ſome Things as * The Commons have been obliged to employ that Time in conſidering 
2 « Difficulties, in reſpect of the Trials; which Matters relating wholly © and anſwering your Lordſhips Meſſages, which otherwiſe would have 
ch * © to their Judicature, and to their Rights and Privileges as Peers, they been ſpent in preparing for the Lord Sammers's Trial; ſo that the Delay 
a the 


« think fit to acquaint the Commons with the follawing Refolutions of 


ſe of Lords: 
: 2 _ Lord of Parliament, Impeached of High Crimes and Miſde- 


© meanors, and coming to his Trial, ſhall, upon his Trial, be without the 
Bar. 


muſt be charged where the Occaſion ariſeth. And the Commons hav- 
ing deſired a Committee of both Houſes, to adjuſt the Preliminaries of 
the Trials, cannot but think it ſtrange your Lordſhips ſhould come to 
Reſolutions upon two of thoſe Points, while the Propoſal of the Houſe 
| of Commons is under Debate at Conferences between the Two Houles 
« II. That no Lord of Parliament, Impeached of High Crimes and Miſde- the Commons having other Difficulties to propoſe, which concern them 
© meanors, can be precluded from Voting on any Occaſion, except in his own © as Proſecutors, and all future Impeachments. 
75 : * And though the Commons leave the Subject of your Lordſhips Re- 
« Their Lordſhips further take notice of a Miſtake in point of Fact al- * ſolutions, with other Things, to be debated at a Committee of both 
« ledged in the Meſſage of the Commons ; it no way appearing upon their © Houſes ; yet they cannot but obſerve, that your Lordſhips ſecond Re- 
« Journals, that the Lords Impeached have voted in their Cale. * ſolution is no direct Anſwer to the Commons Propoſal, which was, 
© The Lords being well aſſured, that all the Steps that have been taken : Whether Peers impeached of the ſame Crimes, ſhall vote for each other 
o 
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S, tact by them, in relation to theſe Impeachments, are warranted by the Prac- upon their Trial for the ſame Crimes? And the Commons cannot be— 
5 Upon « eice of their Anceſtors, and the Uſage of Parliament, have Reaſon to “ licve that any ſuch Rule can be laid down in plain Words where there 
© you expect the Trials ſhould proceed without Delay.“ is a due Regard to Juſtice. | 


| © And as to what your Lordſhips obſerve, That there is a Miſtake in 
point of Fact alledged by the Commons, this Houſe may take Notice of the Caution uſed by your Lordſhips, in wording that Part of your Meſ- 
« ſage ; for they know your Lordſhips are too well acquainted with the Truth of the Fact, to affirm, That the Impeached Loids did not vote in 
© their own Caſes: And though the appearing or not appearing upon your Lordſhips Journal, does not make it more or leſs agreeable to the Rules 
of Juſtice ; yet the Commons eannot but add this further Obſervation from your Lordſhips Journal, That the Impeached Lords Preſence is not 
« only recorded when thoſe Votes paſſed, but they alſo find ſome of them appointed of Committees for preparing and drawing up the Meſſages and 
© Anſwers to the Houſe of Commons; which they do not think has been the beſt Expedient for preſerving a good Correſpondence between the Two 
« Houſes, or adjuſting what will be neceſſary upon theſe Trials: And therefore the Commons cannot think it agreeable to the Rules of Parlia- 
ment for them to appcar at a Trial, till all neceſſary Preliminaries are firſt ſettled with your Lordſhips.“ 
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Iu A Meſſage was brought from the Houſe of Commons by Mr. Granvill The Commons being come to the Free Conference, the Managers 
VINg 2 7 


end others, to deſire a Free Conference with this Houle, upon the Subject- Names were read; then the Houſe was adjourned during Pleaſure, and the 
Matter of the laſt Conference. Lords went to a Free Conference: Which being ended, the Houſe was 


The Commons were called in, and told, That the Lords will return an | reſumed, and the Lord Steward reported, That the Lords had attended 

Anſwer by Meſſengers of their own. the Free Conference, as commanded ; and that Mr. Harcourt opened the 

Sr t is ordered by the Lords Spiritual and Temporal in Parliament aſſem- Free Conference, and argued againſt the Reaſons given by this Houle, 
aded, the 


bled, That John Lord Sommers ſhall be tried in Neſtminſter-Hall, upon | Why they could not agree to a Committee of both Houſes ; and that the 


ords hal the Articles of Impeachment againſt him, oa Tueſday the 17th Day of this | Lord Haverſbam, in Anſwer to ſome Part of the Arguments of Mr. Har- 


Inſtant Zune, at Ten of the Clock in the Forenoon. court and Sir Bartholomew Shower, uſed ſome Expreflions, at which the 
Ordered, That the Committee appointed to conſider of the Manner of | Commons taking Exceptions, abruptly broke up the Conference. 

Proceeding upon Impeachments, do meet preſently, and draw an Anſwer to After Debate thereupon, a Meflage was ſent to the Houſe of Com- 

the Meſſage reccived Yeſterday from the Houſe of Commons. mons by Dr. Newton and Mr. Gery, to acquaint them, "That the Lords 


ons WB 
wit, this 


d Miſde- 


The Earl of Stamford reported from the Lords Committees, appointed. | having been informed by their Managers, that ſome Interruption happen- 
to conſider of the Manner of Proceedings on Impeachments, what is | ed at the Free Conference, which their Lordſhips are concerned at, becauſe 
drawn by them to be ſent to Houſe of Commons, in Anſwer to their | they wiſh that nothing ſhould interrupt the publick Affairs, do deſire the 
Meſſage of the Eleventh Inſtant ; which was read and agreed to, as fol- | Commons would come again preſently to the ſaid Free Conference, which 


thout tie . they do not doubt will prove the beſt Expedient to prevent the Inconveni- 
Ade A Meſſage was ſent to the Houſe of Commons by Dr. Newton and Mr. | ence of a Miſunderſtanding upon what has paſs'd. ' 
ſh Gery, to acquaint them, That in Anſwer to the Meſſage of the Houſe The Meſſengers ſent to the Houſe of Commons return Anſwer, that 


© of Commons Veſterday, the Lords ſay, That they cannot give a greater | they have delivered their Meſſage to the Commons, as ordered; and that 
© Evidence of their ſincere and hearty Deſires of avoiding all Differences | the Commons ſay, they will return Anſwer by Meſlengers of their own, 
wich the Houſe of Commons, and proceeding on the 'I rials of the Im- A Meflage was brought from the Houſe of Commons by Sir Chri/topher 
© pzachments, than by not taking Notice of the ſeveral juſt Exceptions | Muſgrave and others, to acquaint this Houſe, That the Commons deſiring ta 
© to which that Meſſage is liable, both as to the Matter and Exprefſions. | keep up a good Correſpondence with your Lordjhips, do think it neceſſary to ac- 
© The Lords have nothing further from their Thoughts, than. the go- | quaint your Lordſhips with what has happened at the Free Conference. 
© ing about to do any thing which might have the leaſt Appearance of | One hing there is, tho' I can't ſpeak to it, becauſe I am bound up 
* H:rdſhip in relation to the Commons. by the Orders of the Houſe ; yet it muſt have ſome Anſwer: That is, as 
© But the Anſwer of the Lord Sommers to the Articles exhibited againſt to the Lords voting in their own Caſe, it requires an Anſwer, tho' I 
© him, having been ſent down to the Commons on the Four-and-twentieth can't go into the Debate of it. The Commons themſelves have made 
* of 1 aylaſt; and they having by their Meſſage of the One-and-thirtieth this Precedent ; for in theſe Impeachments they have allow'd Men guil— 
* of May, ſignify'd to their Lordſhips their Intention of beginning with ty of the ſame Crimes to Vote in their own Houſe ; and therefore we 
© the Trial of his Impeachment in the firſt place: have not made any Diſtinction in our Houſe, that ſome ſhould Vote, 
© The Lords conſidering how far the Seſſion is advanced, thought it and ſome not. The Lords have ſo high an Opinion of the Juſtice of 
© reaſonable to appoint the Thirtieth Inſtant for the ſaid Trials ; their the Houſe of Commons, that they hope Juſtice ſhall never be made uſe 
* Lordſhips finding ſeveral Precedents of appointing Trials on Im- of as a Maſk for any Deſign: And therefore give me Leave to ſay, 
* pezchments within a ſhorter Time. (tho' I am not to argue it) 'tis a plain Demonſtration, that the Com- 
* The Lords alſo think it incumbent upon them to endeavour to diſ- mons think theſe Lords innocent: And I think the Propyulition is un- 
© patch the Trials of all the Impeached Lords before the Riſing of the deniable; for there are ſeveral Lords in the ſame Crimes, in the ſame 
* Parliament. This is what Juſtice requires, and cannot be looked upon Facts, there is no Diſtinction; and the Commons leave ſome of cheſe 
as a Matter of Indulgence, Nevertheleſs, that the Commons may ſee Men at the Head of Affairs, near the King's Perſon, to do any Miſ- 
F-1 chief, if their Perſons were inclined to it, and Impeach others, when 
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o deſirous their Lordſhips are to comply with them in any thing which 


r . Sia 9aM Ae 


1 * may be conſiſtent with Juſtice, they have appointed the Trial of Im- they are both alike guilty, and concerned in the ſame Facts. This was 
* Me ent againſt 7% Lord Sommers, on Tueſday the Seventeenth Day | © a Thing I was in hopes I ſhould never have heard aſſerted, when the 
megan” * of this Inſtant June, at Ten of the Clock in the Forenoon in the Houſe | © Beginning of it was from the Houſe of Commons.” 


«cept in 


of Lords, which will be then ſitting in Weſtminſter-Hall.“ Theſe were the Words ſpoken by John Lord Haverſham ; and the Commons 
A Meſſage was ſent to the Houſe of Commons by Dr. Newton | have ordered me to communicate this „ to your Lordſhips. 

bad Mr. Gery, to acquaint them, That the Lords agreee to a Free Reſolved, That John Lord Haverſham be charged before the Lords, fer 
Conference, as deſired, and appoint tie ſame to be To-morrow at One | the Words ſpoken by the ſaid Lord this Day at the Free Conference; and that 


nent eſſen 
od of Fi 


> — 


8 Clock in the Painted Chamber. | the Lords be deſired to proceed in Fuſtic! againſt the faid Lord Haverſham, 
his Da and to inflict ſuch Puniſhment upon the ſaid Lord, as ſo high an Offence againſt 
. Jom Die Veneris 13? Junij, 1701. the Houſe of Commons dath deſerve, 
e ſe 


7 oted, a5 


Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, 


A Meſſage was brought from the Houſe of Commons by Mr. St. John | That the Lords, who were at the Free Conference, do meet preſently at 


rd others, See Pare 268. a Committe, and draw up what was offered at the Free Conference, and 
| Hare" The Meſſengers — Glied in, and told, That the Lords will ſend an | report to the Houſe To-morrow at Eleven a-Clock. s 
1 ulwer to the Commons Meſſage, by Meſlengers of their own. ; 
Meſſage | Die 
k, and l 1 
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? | Die Sabbati 149 Juni, 17. | 

A Meaage was brought from the Houſe of Commons by Mr. Bruges 
and a 4 with the Articles of Impeachment againſt Charles Lord Hal- 
lifax, and to acquaint this Houſe, That the Matter of the Charge was 
contained in the Articles; and alſo, that he was commanded to pray and 


17 d. Proceedings again E. o 
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ART1CL ES exhibited by the Knights, Citizens, and Burgeſſes in Parliament 
. 1 in Maintenance of their Impeachment agaig Charles Lord 
lallifax, of High Crimes and Miſdemeanors. | „ 


Hereas ſeveral Perſons, contrary to their Duty and Allegiance to 
his Majeſty and his late Royal Conſort, of ever bleſſed Me- 
mory, traitoroully adhering to their Majeſties Enemies, did levy and main- 
tain, within their Majcſties Realm of Jrelend, a deſperate and blood 
War and Rebellion againſt their Majeſties; and were, by his Majeſty's 
Conduct and Courage, at the great Expence of his Engliſh Subjects, re- 
duced to their due Obedience to the Crown of England. | 

And whereas upon the Fourth Day of April, in the Year of our Lord 
One thouſand Six hundred and Ninety, *twas reſolved by the Commons 
of England in Parliament affembled, That a Bill ſhould be brought in, to 
attaint all Perſons guilty of Rebellion in Ireland or elſewhere, againſt their 
Majeſties King //illiam and Queen Mary,” and to enact and declare their 
Eſtates to be Forfeited, and to be Sold for the reducing of that Kingdom. 

And whereas his Majeſty, in his gracious Speech to. both Houles of 
Parliament, did, upon the Fifth day of January One thouſand Six hun- 

dred and Ninety, aſſure them, That he would not znake any Grants of 
the Forfeited Lands in Ireland, till there ſhould be another Opportugity 
of ſettling that Matter in Parliameut, in ſuch Manner as ſhould be 

ught moſt expedient, | | 

* ty the Commons of England in Parliament aſſem- 
bled, by their humble Addreſs to his Majeſty, upon the Fourth 
Day of Marth, One thouſand Six hundred Ninety-two, did hum- 

- bly beſeech his Majeſty, That (according to the Aſſurances his Ma- 
ielty kad been pleaſed togive them) no Grant might be made of the For- 
feited Eftates in Ireland, till there ſhould be an Opportunity of ſettling 
that Matter in Parliament, in ſuch Manner as ſhould be thought moſt ex- 

pedient: To which his Majeſty was pleaſed to givea moſt 8 An- 

ſwer. Whereby, and by many other Endeavours of the Commons in 
the following Seſſions of Parliament, it appears, That what has fince 
been declared by Act of Parliament, was the continual Senſe of the Com- 
mons of England; That it was highly reaſonable, That the Forfeited 
Eſtates of Rebels and Traitors in Ireland, ſhould be applied in Eaſe of 
his Majeſty's faithful Subjects of the Kingdom of England. 

And whereas 'twas the apparent Duty of every Officer or Miniſter of 
State, to have had ſo much egard to the Reſolutions and Addreſs of the 
Houſe of Commons, to the Publick Good, and his Majeſty's Honour, 

as to have diſſuaded and prevented (as much as in them lay) the procuring 
or paſſing any Grant or Grants of the ſaid Forfeited Eſtates in Ireland ; 
et Charles (now) Lord Hallifax, then the Honourable Charles Montagu, 
Efas being a Member of the Honourable Houſe of Commons, One of the 
Lords of the Treaſury, Chancellor of the Exchequer, and One of his 
Majeſty's moſt Honourable Privy Council, - hath, fince the aforeſaid 
Fourth Day of Much, One thouſand Six hundred Ninety-two, pre- 
ſumed to adviſe, paſs, or direct the paſſing a Grant to Thomas Railton, 
Eſq; in Truſt for himſelf, of ſeveral Debts, Intereſts, Sum and Sums of 
Money, amounting in the whole to the Sum of "Thirteen thouſand Pounds, 
or thereabout, due, owing, and which ought to have accrued to his Ma- 
jeſty, by reaſon of Attainders, Outlawries, or other Forfeitures of the re- 
ſpective Perſons for whom the ſame were entered on Record; whereby he 
- hath much contributed to the contracting great Debts upon the Nation, 
the laying heavy Taxes upon the People, hath highly reflected on his Ma- 
jeſty's Honour, and failed in the Performance of his Truſt and Duty. 


II. Whereas by an Ad of Parliament, made in the Eleventh and 
Twelfth Years of his Majeſty's Reign, entitled, Az A for granting an 
Aid to his Majeſty by Sale of the Forfeited and other Eftates and Interefls in 
Ireland, and by a Land-Tax in England, for the ſeveral Purpoſes therein 
mentioned, *tis amongſt other Things cnacted, That all and every Perſon 
or Perſons whatſoever, who had by Virtue of any Grant or Diſpoſition 
from his Majeſty, or from his Majeſty and the late Queen, received for 
his or their own Uſe or Bencfit, any Debt or Debts, or Sum or Sums 
whatſoever, due from any Debt or Debts of any Forfeiting Perſon, 
mentioned or deſcribed in the ſaid Act, or from any Perſon or Per- 
ſons, ſubject or liable to the Payment of any Sum or Sums of Mone 
whatſoever, to any of the ſaid Forfeiting Perſons, ſhould be, and they 
are thereby declared to be reſpeCtively liable, and are required to repay 
every ſuch Debt or Debts, Sum or Sums of Money whatſoever, ſo b 
him, her or them reſpectively received, into the Receipt of his Majeſty's 
Exchequer in Ireland, on or before the Four-and-twentieth Day of Auguſt, 
One thouſand Seven hundred. 

And whereas the ſaid Charles Lord Halliſax had, before the making of 
the aforeſaid Act, procured for Thomas Railtan, Eſq; in Truſt for himſelf, 
a Grant of ſeveral! Dcbts by Judgments and otherwiſe, to ſeveral of the 
ſaid Forfeiting Perſons, amounting to the Sumof Thirteen thouſand Pounds, 
or thereabouts, forfeited to his Majetty by the Attainder, Outlawries, or 
other Forfeitures of the reſpective Perſons to whom ſuch Debts were ori- 
ginally due and, by V irtuz of the ſaid Grant, the ſaid Lord Hallifax ac- 
tally received to hisown Uſe the Sum of One thouſand Pounds, part of 
the before-mentioned Sum of Thirteen thouſand Pounds; which ſaid Sum 
of One thouſand Pounds he the ſaid Char/:s Lord Hulliſax ought to have 
repaid before the ſaid Four-and-twentieth Day of A, One thouſand Se- 
ven hundred, into the Receipt of his Majeity's Exchequer in Ireland, as 


OY . 


abide the Judgment of «the Houſe of Lords. 


| T's ſaid Lord Halifax, ſaving to himſelf all Advantages. of Ex. 
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Portland am Orford, 13 W. III. (369 
demand, That Charles Lord Faller do give ſufficient Security 
The Articles were read by the Clerk, as follows vi. * 


The AN SW ERF Charles Lord Hallifax to the A ticles exhibited 454 

bim by the Knights, Citizens, and Burgiſis im Parliament afj.mble, 

Maintenance of their Impeachment againſt the ſaid Lerd Hallitax, for i 
Crimes and Miſdemeanors ſuppojed ts be committed by him. 


ceptions to the ſaid Articles, and of not being prejudiced b an 
rds, or want of Form ; and 1 to himſelf all Privileges 3 
Rights belonging to him, as One of the Peers of this Realm ; tor An. 
{wer to the ſaid Articles humbly ſaith, 
I. To the Firſt Article he faith,” True it is, that ſeveral Perſons 0 
levy and maintain a deſperate and 3 War and Rebellion in Jreley 
againſt their Majeſties, and were by his Majeſty's Courage and Condug, 
at the great Expence of his Engl Subjects, ſuppreſſed and reduced to 
their Obedience, as in this Article is alledged. And he further az. 
ſweteth and ſaith, He believes it to be true, that on the Fourth of Api 
1690, ſuch Vote or Reſolve was made by the then Houſe of Commons fo 
that Purpoſe, and ſuch Aſſurance was given by his Majeſty, and fuch 
Addrefſes were made by the Houſe of Commons in the Year 1690 an 
1692, That no Grant ſhould be made of the Forfeited Lands in {rel 
till there ſhould be another Opportunity of ſettling . that Matter in Pa. 
liament, in ſuch Manner as ſhould be thought moſt expedient ; and ſuch 
Anſwers were given thereunto as in this Article is and are ſet forth, as by 
the ſaid ſeveral Votes, Reſolves, Speeches, Addreſſes and Anſwers, u 
which the ſaid Lord craves Leave, for more Certainty, to refer himſelf 
may appear, 
hat in the Years 1093, 1694, 1695, the Parliament of England dig 
meet, and no Act was paſſed touching the Forfeited Eftates, tho“ by other 
Ways great Sums were raifed for che carrying on and defraying the 
Charges of the War in thoſe Years ; and his Majeſty did after, as Re. 
wards to ſeveral Perſons who had * ſerved him in Ireland and elſewhere, 
grant to them ſome of the Forfeited Eſtates in Ireland, and the Grants 
did enjoy the ſame. 
And the ſaid Lord Hallifax further ſaith, That his Majeſty did nem 
py to him, or any in "Truſt for him, or to his Uſe, any of the ſai 
orfeited Lands; but of his Grace and Favour, and as a Reward for kis 
Faithful Services (which his Majeſty was pleaſed to accept) did, by Let 
ters Patents under the Great Seal of England, bearing Date on or about 
the Eleventh Day of May, 1697, grant to Thomas Rau, Eſq; in Tru 
for the ſaid Lord Hallifex, (who was then One of the Commiſſioners of 
the Treaſury, Chancellor of the Exchequer, and One of the Members d 
the Houſe of Commons, (as in this Article is ſet forth) ſeveral Debts, la- 
tereſts, Sum or Sums of Money, amounting in the whole to the Sum & 
11546 Pounds, 1 7 Shillings and 8 Pence, cr thereabouts: Which Grant 
he conceives, and is adviſed, his Majeſty might then lawfully make, and 
was lawful for him to accept, without Breach of his Duty, or the Tru 
repoſed in him: and denies, That he did afk for, or procure the (ail 
Grant; but confefleth, He accepted the ſame as a Mark of his Majelty's 
Grace and Favour; and faith, The faid Grant hath ſince been talen 
away by Act of Parliament; and ſaith, That the ſaid Grant, made to 
Thomas Railten, is the ſame which was mentioned, or intended, by the 
faid Article of Impeachment ; and although the Debts, therein men- 
tioned to be granted, amount to 11545 Pounds, 17 Shillings and! 
Pence, and no more, yet the ſaid Grant itſelf, at the Time of making 
thereof, or at any Time afterwards, would not be valued at near the faid 
Sums, becauſe a great part of the ſaid Debts were not recoverable ; and 
he hath not made clear thereof, as yet, above 400l. and humbl y hopes tht 
faid Grant hath very little, if at all, contributed to the contracting ant 
Debts upon the Nation, or laying heavy Taxes upon the People, or af 
ways reflected upon his Majeſty's Honour, or, that he had failed in tht 
Performance of his Truſt or Daty, as in the Article is ſuggeſted. 

II. To the Second Article the ſaid Lord Halliſax faith, That he bt 
lieves it to be true that ſuch Act was made, and ſuch Clauſe therein 2 
in this Article is mentioned; and alſo in the ſaid Act there is a furtha 
Clauſe, That the Grantees from the King of any of the Forfeited 
Eſtates thereby reſumed, ſhould not be accountable for the Rents, M 
Iſſues, and Profits of the ſame, by them received before the Second 
15 of Noremler, 1699, but might retain the ſame to their om 

es. 

And the ſaid Lord Hallifax doth acknowled ze, That after the making 
the ſaid Grant before-mentioned to the ſaid Tomas Railton, the Agents 
the ſaid Lord 141 1 did receive ſome Monies, not exgeeding One thow 
ſand Pounds (as he is informed) out of the Rents and Profits of tht 
Forfeited Eſtate of the Earl of Clancariß, of which no more that 
the aboveſaid Sum did come clear to him the faid Lord 7liifax ; and u 
more, to his Knowledge or Belief, hath been received or recovered upd 
the aforeſaid Grant, That the ſaid Lord Halliſax gave Direction, att! 
the ſaid Act paſſed, to his Agents in Ireland, to do, in relation to the Mo- 
ney received, as ſhould be adviſed by Counſel there; by whom his Agent 
were adviſed (as they informed the ſaid Lord, and which he believes u 
be true) that the ſaid Monics, being received out of the Mean Prob 
which were remitted by that Act, were not within the firſt-mentiond 
Clauſe in the ſaid Act; And therefore the ſaid Lord does believe ah 
admit, the ſame were not paid into the Receipt of his Majeſty's Ex 
qrer in Ireland, nor ought to have been paid into the Exchequer, as he hug: 
bly inſiſts, and is adviſed : And he doth deny, That the Non-paymen 
of the ſaid — — the ſaid Receipt is any Wrong to his Majeſty or i 
Publick, or any Miſapplication ; and in cafe the ſaid Money ought " 
have been paid into the ſaid Receipt, there are proper Methods and be 
medics in the ſaid Act preſcribed, to compel the Payment of the * 
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A Aale i'd to have done; yet the ſaid Charles Lord 
— — 9 — the ſaid Sum of One thouſand Pounds, as by the 
faid Act he was 2 to do; but has hitherto, in contempt of the Act, 


repay the ſame : Which Neglect or Refuſal of him 

Lord Hellfax, to repay” the ſaid Sum of One thouſand 

2 manifeſt Wrong to his repay and the Publick ; and a Miſs 

cation of that Sum to other Uſes and Purpoſes than by the Act *tis 
;ated, and ought to have been apply'd. 

II. That the ſaid Charles Lord Hallifax, being a Member of the Ho- 

ble Houſe of Commons, One of the Commiſſioners for executing 

— Office of Lord-Treafurer of England, Chancellor of the Exchequer, 


ap 


Ex. is Majeſty's moſt Honourable Privy-Council, not contented 
15 2 — — and Places of Honour beſtow'd upon him 
| 10 — Majeſty, nor with the large and exceſſive Gains by him made, by 
An- oy — and Profits ariſing from ſuch Offices and Preferments, did (in 


oppoſition to what he well knew to be the true Intereſt of England, and 


| his Oath as a Privy-Counſellor, and his Duty as a Publick 
ws Miniſter 4 Time when — was engag' d in a tedious and ex- 
dud, penſive War againſt France, for preferving the Balance and Liberties of 
ed to 


Europe, and under ſuch heavy Debts, as, without laying —. — 
r 


eople, were impoſſible to be ſatished) Adviſe, Procure, 
Ar harp rh to the — of divers Grants to others in England 
ns for and Ireland, but did obtain and _ of ſeveral beneficial ones to, or in 
| ſuch Truſt for himſelf : Which ſaid Practices of him, the faid Lord Halliſax, 
90 and were a moſt notorious Abuſe of his Majeſty's Goodneſs, a yo Breach of 
" his kr =o and a very high Vexation and Oppreſhan of his Majeſty's other 
Fu. Subjects. 
d ſuch oy 
as by 
en ta 
Unkelf, 
nd Cid IV. Whereas by the Common-Law, and by many Statutes and Ordi- 
y ther nances of this Realm, it appears to have been the great Care of our An- 
ng the ceſtors, that the King's Foreſts ſhould be preſery'd, and in particular the 
as Re. Timber therein growing, for the building and repairing of the Navy 
ewhere, Royal, which has ever been accounted (as it undoubtedly is) the great Se- 
Trantzes curity of this Realm: And whereas Charles Lord Halliſax was, in the 
Year of our Lord One thouſand Six hundred 1 One of the 
d never Commiſſioners of the er Chancellor of the Excheguer, and of his 
the (aid Majeſty's Privy-Council, and oblig'd, as well by repeated Oaths, as by 
| for his the Duty he ow'd to his Majeſty and his Country, to have adviſed, con- 
by Let- ſulted, and promoted ſuch Matters and Things as ſhould, or at leaſt were 
r about molt likely to redound to his 1 ra Honour and the Nation's Safe- 
in Truk ty; yet the ſaid Charles Lord Hallifax, not regarding the Laws and Or- 
oners of dinances of this Realm, nor his ſaid Duty to his Majeſty and the Publick, 
mbers of but purſuing his private Intereſt, did, by Letters of Privy-Seal, bearing 
bts, la- Date on or about the Sixth Day of May, which was in the Year of our 
Sum of Lord One thouſand Six hundred Ninety-ſeven, (the Kingdom being then 
h Grant engag'd in an expenſive War, and the Debts of the Nation requiring the 
ake, and deſt and moſt frugal Management) procure from his Majeſty a Grant to 
he Tru Herry Segar, Gent, in Truſt for himſelf, of the Sum of Fourteen thou- 
the ſaid fand Pounds, of ſo much ſerubb'd Beech, Birch, Holly, Hazle, Thorns, 
\{ajelty's and Orle, as ſhould by Sale raiſe the ſaid Sum of Fourteen thouſand 
en taken Pounds, to be fallen in his Majeſty's Foreſt of Dean, in the County of 
made to Gleuce/ter, within the ſpace of Seven Years time, from the Five-and-twen- 
„ by the tieth Day of December, One thouſand Six hundred Ninety-ſeven : Under 
in men- colour of which Grant, Beech of a much greater Value, a great Number 
7s ans | of Sapling-Oaks, which might and would have been ſerviceable to the 
making Realm, and alſo many Tons of the well-grown Timber, fit for the pre- 
r the fad ſent Uſe of the Navy, have been cut and fallen, and fold and diſpoſed of 
ble; aul jor the Beneſit of the ſaid Lord Hallifax. 
hopes the V. Wherezs there is not any thing that ſo much conduceth to his Ma- 
ting any jeſty's and the Nation's Honour and Safety, as the due Ordering and Ma- 
e, or any naging of the King's Treaſure, and the Publick Revenues ; for the Ne- 
led in tix cciving and Ifluing forth of which, the Wiſdom and Policy of this Na- 
. tion has provided and appointed ſeveral and diſtinét Officers with bene- 
nat he be- ficial Salaries, in order that they may be a Check to each other, and that 
therein # no Loſs may accrue to his Majeſty or the Publick, by the Corruption, 
3 a furthi Unſbilfulneſs, or Negligence of any particular Officer: Yet he, the ſaid 
Forſeitei i Cr Lord Hallifax, — one of the Lords of the Treaſury, when by 
1e Rentz the Death of the Honourable Sir Robert Howard the Office of the Audi- 
he Second tor 04 the Receipts, and Writer of the Tallies, became vacant, not re- 
their om raiding the ancient Conſtitution and approv'd Methods in ordering his 
Majeſty's Treaſury, and the publick Revenues, did grant, or procure to 
he ma king be granted, to Clriflopher Montagu, Eſq. the Brother of him the ſaid 
Agents dt Charles Lord Halliſax, and then One of the Commiſſioners of the Excite, 
One tho te fd Place and Office of Auditor of the Receipts, and Writer of the 
ts of we | allies ; which ſaid Grant was ſo made and procur'd by the ſaid Lord 
ore tha Hillifax in Truſt, as to the Profits thereof, for himſelf : So that from 
ix ; and a0 and after the paſſing of the ſaid Grant, he, the ſaid Lord Halliſax, was 
ered ua in effect at the ſame Time one of the Commiſſioners of the Treaſury, 
ion, a Chancellor of the Exchequer, and Auditor of the Receipts, and Writer of 
to the Mo ''© allies, and enjoy'd the Profits of the ſaid ſeveral Offices ; which, by 
his Agen de Conſtitution of the "Treaſury, are manifeftly inconſiſtent, and never 
believes eie, or ought to be, truſted in the ſame Perſon : The making and pro- 
an Prov ring of which ſaid Grant by him, the ſaid Charles Lord Hallifax, as 
.{ntioned aloiefaid, was a manifeſt Violation of the eſtabliſh'd Courſe and Conſti- 
clieve totion of the Exchequer, a Breach of his Truit, of evi] Example, and 
5s H ding very much to the great Loſs and Prejudice of his Majelty and the 
as he hug Publick, by opening a Way to all manner of corrupt Practices in the fu- 
n-paymes lure Management of the Revenucs. 
jeſty ot Ut 
5 ought 
f =y Vor. V. VI. Whereas 


III. To 


Tard Sommers, and Lord Hallifax. 
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II. To the Third Article he faith, He was a Member of the [Touſe 
of Commons, One of the Commitfioners of his Majeſty's I'reaſury, 
Chancellor of the Exchequer, and Privy-Counſellor, as in the Article is 
ſet forth; and ferv'd his Majeſty faithfully, as he hopes and believes, in 
thoſe Stations, and was contented with the Employments and Places of 
Honour beſtow'd upon him, and with the Incomes and Gains by him 
made by the juſt and lawful Fees and Profits of the fame, and his Majeſ- 

graciouſly accepted of ſuch his Services: and, as a Mark of his Raya 
avour to him, did make, for his Benefit, the Grant in the Anſwer to the 
precedent Article, and the Grant in the Anſwer to the ſubſequent Article 
mention'd; which were all the profitable Grants he, or any in Truſt for 
him, ever had from his Majeſty: And the faid Lord Hallifax ſays, He 
conceives, and is adviſed, that his accepting ſuch Grants were not any 
Abuſe of his Majeſty's Goodnefs, nor Breach of the Trult repoſed in him, 
nor were any of his Majeſty's Subjects thereby oppreſs'd : And denies, 
that he ever did, in oppoſition to what he knew to be the true Inteteſt of 
Englund, or contrary to his Oath or Duty, at any time Adviſe, Procure, 
or Aſſent to the paſſing of any Grant or Grants to himſelf, or to any Per- 
ſon in Truſt for him, or to any other Perſon or Perſons whatſoever ; but 
ſaith, He, as One of the Commiſſioners of the Treafury, in conjunction 
with the other Commiſſioners, did fign ſeveral Warrants and Dockets 
for ſuch Grants as his Majeſty was pleas'd to direct to be paſs'd by them; 
and which, he humbly conceives and is advis'd, he was, by the Duty of 
his Place, oblig'd ta do. | 

IV. To the Fourth Article he faith, He believes it to be true, That 
our Anceſtors did take great care to preſerve the King's Foreſts, and the 
Timber therein growing, for the building and repairing the Navy Royal, 
which the faid Lord doth own hath ever been accounted (and as he be- 
lieves very rightly) the great Security of the Realm: And faith, True 
it is, he was in the Year 1697 One of the Commiſfioners of the Treaſu- 
ry, Chancellor of the Exchequer, and One of his Majeſty's Privy-Coun- 
cil, and did from time to time adviſe and promote ſuch Matters and 
Things as were moſt likely to redound to his Majeſty's Honour, and the 
Nation's Safety ; and denies, that he, at any time, preferr'd his Private 
Intereſt to that of the Publick : But doth confeſs and admit, that his Ma- 
jeſty, by his Letters of Privy-Seal, dated the Sixth of My, 1697, did, 
out of his Grace and Favour deſign'd to the ſaid Lord Halliſux, grant un- 
to Henry Segar, in the Article mention'd, and which was in Truſt for the 
faid Lord, the Sum of 2000 , per Annum, to be rais'd by the Fall of ſerub- 
bed Beech, Birch, Holly, Hazle, "Thorns, and Orle, in the Foreſt of 
Dean, in the County of Glouceſter, for the ſpace of Seven Years from the 
25th of December 1697, as by the ſaid Letters of Privy-Seal, to which 
the ſaid Lord, for more Certainty, referreth himfelf, may appear ; which 
Grant was not, nor could be, prejudicial to any Timber growing in the 
ſaid Foreſt ; and believes no Sapling-Oaks, or Timber, or Trees likely 
to be Timber, were cut down by colour of the faid Grant; and if any 
Abuſe were in cutting the Wood, he conceives he is not anſwerablc for 
the ſame, ſuch cutting not having been by his Direction, nor he any 
ways cogcerning himſelf therein, the Setting-out and Cutting whereof 
did belong to his Majeſty's Surveyor-General, and other his Majeſty's 
Officers, who (as the ſaid Lord hath been inform'd and belicves) faith— 
fully diſcharged their Truſt in the Execution thereof, and took particu- 
lar Care to preſerve the Timber there. 


V. To the Fifth Article the ſaid Lord Hallifax anſwereth and ſaith, 
He believes it to be true, that the Ordering and Management of the 
King's Treaſure and publick Revenues conduceth very much to the Ho- 
nour and Safety of his Majeſty and the Nation; and that there are ſe- 
veral diſtin Officers with * Gro for the better receiving and iſſuing 
forth of the ſame, and that are Checks upon each other, to prevent any 
Loſs to his Majeſty or the Publick : And the ſaid Lord faith, True it is, 
he was One of the Commiſfioners of the Treaſury, when, by the Death 
of Sir Robert Howard, his Office of Writer of the Tallies and Counter- 
Tallies, commonly call'd Auditor of the Receipt of Exchequer, became va- 
cant; and thereupon the then Commiſſioners of the Treaſury did grant 
the ſaid Office to Chriſtopher Montagu, then One of the Commiſſioners of 
Exciſe, and Brother to the faid Lord; which the ſaid Lord does own and 
admit was done at his Defire and Requeſt ; but humbly inſiſteth, the ſame 
was not granted contrary to the ancient Conſtitution, or approv'd Me- 
thods, in ordering his Majeſty's Treaſury, or Publick Revenue: And 
ſaith, He the ſaid Lord did procure the ſaid Office to be granted to his 
Brother, intending, in a ſhort time after, by his Majeſty's Permiſſion, 
when his Majeſty's Affairs would permit thereof, to leave his the ſaid 
Lord's Employments and Places in the Treaſury, and to obtain a Sur- 
render from his ſaid Brother of the ſaid Office, and procure a Grant there- 
of to himſelf; which he hopes, and humbly inſiſts, was lawful for him 
to do: And faith, His faid Brother duly executed the ſaid Office till al- 
ter the ſaid Lord had left, or laid down by his Majeſty's Leave, his Pla- 
ces in the Treaſury ; and then, and not before, his ſaid Brother ſurren- 
der'd the ſaid Office, and he, the ſaid Lord, obtain'd a Grant of the lame, 
as he conceives was lawful for him to do. In al! which Proceedings no- 
thing was done by him, the faid Lord, as he is advis'd, in violation of the 
eſtabliſh'd Courſe and Conſtitution of the Zxchequer, or to the Loſs or 
Prejudice of his Majeſty, or the Publick : And ſaith, He does not know, 
or — that the ſaid ſeveral Offices, as they were executed, were in 
their Nature inconſiſtent with one another; and is very ſure his Majeft ; 
or the 4% 7 Seq no ways prejudic'd by the Execution of the ſame, 


VI. Io 
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VE,” Wheteas 4 Treaty and Alliatice' between Leopeld the Emperor of 
Camp, and the States-General bf the United-Provinces, Was made and 
conciuded in the Year, of our Lotd One thouſand fix hundred eighty-nine, 
upoh "the Conſideration of the Greatneſs of the common Danger which 


then threatened all Chr;ftendom, from the exceſſive Power of France, and 


the uncbnſtant Faith of the French in the Obſervance of Treaties ; where- 
by-{t was agreed, That there ſhould be, and remain for ever, a Conſtant, 
Perpetual, and Inviolable Friendſhip and good Correſpondence between 
his Imperial Majeſty and the States-General; that each of them ſhould be 
obliged to promote the other's Intereſt; and, as much as in them lay, 
prevent all Damages and Inconveniencies to each other... | 

And whereas certain ſeparate Articles were alſo at or about that Time 
made and annexed to the aforeſaid Treaty, whereby the States-Genera!, 
maturely conſidering that France had 3 declared in ſeveral Courts, 
that ( notwithſtanding the moſt ſolemn Renunciation) they continued their 
Pretenfion hy Force of Arms to affert for the Dauphin the Succeſſion of 
the Spaniſh Monarchy, in cafe the King of Spain ſhould die without Iſſue; 
and alſo conſidering what a Blow their State would receive, and what 
Prejudice might happen thereby to the Publick Affairs and Quiet, did 
promiſe, That in 4 his ſaid Catholic Majeſty ſhould die without Iſiue, 
they would, with all their Force, aſſiſt his ſaid Imperial Majeſty, or his 
Heirs, in taking the Succeſſion of the Spaniſh Monarchy lawfully belong- 
ing to that Houſe, together with its Kingdoms, Dominions, and Rights, 
and in theit obtaining and ſecuring the quiet Poſſeffion thereof, againſt 
the French and their Adherents, who ſhould directly or indirectly oppoſe 
that Succeſſion, and with Force repel that Force which ſhould be brought 

againſt them. A ye x 

That at the Inſtance of the States-General, in purſuance of the ſaid 
2 and Separate Articles, our moſt Gracious Lord and Sovereign, his 
moſt Excellent Majeſty King William the Third, was invited to enter in- 
to the Alliance of the aforeſaid Treaty, and into the Agreement of the 
ſaid Separate Articles; and thereupon, for reſtoring a 
Public Peace and Quiet, did afterwards, in the Year of our Lord One 
thouſand fix hundred eighty-nine, enter into, and under the Great-Seal 
of England accept, approve, and ratify, and in the moſt ſolemn Manner 
engage and promiſe Religiouſly and Inviolably to obſerve the fame, without 


170. Proteedingd againſt: E. of Portland and Orford, 13 W. III. (372 
that in the Year 1689, Lan Treaty, and Alliance, and Separate Anjg, 


and ſuch Ratifications thereof were made as in this Atticle is mentionei 


preſerving the 


VI. Te the Sixth Article the ſaid Lord Halliſur ſaith, That he bel 


ſete made between the Emperor ot Germany and the al of thy 
unites Provinces (into which his Majeſty and the late Queen entered) 


and alſo faith, He hath heard and believes, that in the Year of our Lol. 
1698; 2 Treaty was made to ſuch Effect as in this Article is mentioned: 
and faith, He never ſaw the ſaid Treaty, or heard the ſame read, ot go, 
as yet know the Articles or Agreement it contains; and denies, that he 
ever adviſed his Majeſty to enter into, or make the faid Treaty, or vn 
ever confalted upon any Clauſe or Article thereof, or ever encouraged q 
amy oe the ſame. And the ſaid Lord faith, That, as he remember, 

r. Secretary Vernon did at one Time ſend for him, and diſcourſe wit, 
him and others upon an Intimation that was given by a Letter from th, 
Earl of Portland, as he remembers, that the French King was diſpoſed g 
commence 4 Negotiation upon ſome general Terms that were then men. 
tioned, to prevent a War in caſe of the King of Spain's Death, who wu 
then reported to be very ill; and afterwards the ſaid Matter was diſcour. 
ſed between the COLIN the then Lord-Chancellor, and the ſaid 
Hallifax, at Tunbridge-Wells, when and where the ſaid Lord Hall fax made 
ſeveral Objections to the ſame ; and denies, That he gave any Opinia 
to encourage or promote the ſaid Treaty, or ever afterwards was informed 
of any one Particular relating to it; or was ever conſulted or adviſed 
upon any Clauſe or Article of it, or was ever after told vr informed, that 
the ſaid tiation or Treaty did go on or proceed; and faith, Tha 
not being adviſed with, or anyways knowing of the ſaid Treaty or Ng. 

iation (except as aforeſaid), he could not diſſuade or obſtruct its tak 
ing Effect; and faith, As he cannot tell what the Effects of the Treaty 
— 25 have been, if the ſaid Treaty had been obſerved; fo he conceivg 
and infiſteth, that he is not, nor ought to be anſwerable for the ſame, 


And having thus laid his Caſe before your Lordſhips, he humbly ſaith, 
and inſiſteth upon it, That he is Not Guilty of all or any the Ma- 
ters by the ſaid Articles charged, or in them ſpecified,” in Manng 
and Form, as the ſame are therein and thereby charged againſt kim, 


violating the faid Treaty or Separate Articles in any Article, or ſuffering HALLIF AX. 
the ſame, to the utmoſt of his Power, to be violated. | 

That in the Year of our Lord One thouſand fix hundred ninety-eight, a Treaty was projected and contrived in France, to be ſet on foot betwern 
his Majeſty, the French King, and the States-General, for a Partition of the Spaniſh Monarchy, whereby many large Territories thereunto belonging, 
in caſe of the Deceaſe of the King of Spain without Iſſue, were to be allotted and delivered up to France. 


The Tenor and Deſign of which laſt- mentioned Treaty, whilſt the ſame was in Negotiation, was communicated to the ſaid Charles Lord Hall 0 { 
fax, then one of the Commiſſioners for executing the Office of Lord High- Treaſurer, Chancellor of the Exchequer, and one of his Majeftys wit 
moſt Honourable Privy Council: That the ſaid Charles Lord Hallifax, well knowing the moſt apparent evil Conſequences, as well as the Injuftice — 
of the ſaid Partition, did not, according to the Truſt and Duty of his ſaid ſeveral Offices, diſſuade, or endeavour to obſtruct its taking Eſted; 1 
but, on the contrary, having neither * A to his Majeſty's Honour, engaged by the above-mentioned Treaty with the Emperor and the Sata ſem 
General, to the Trade and known Intereſt of theſe Kingdoms, or the Peace of Europe, did adviſe his Majeſty to enter into the ſaid Treaty; and did jeſt 
ſo far encourage and promote the ſame, that the ſaid Treaty was concluded and ratified under the Great-Seal of England: Which ſaid Treaty ws ken 
evidently deſtructive of the Trade of this Realm, a Breach of the former Treaty made with the Emperor in One thouſand fix hundred and eighty- fron 
nine, diſhonourable to his Majeſty, highly injurious to the Intereſt of the Prote/tant Religion, and manifeſtly tended to diſturb the general Peace land 
4 = kt by altering the Balance of Power therein, and ſtrengthening France againſt the good Friends and ancient Allies of our Sovereign Lon 7J 
the King. | 

And the ſaid Knights, Citizens, and Burgeſſes, by Proteſtation, ſaving to themſelves the Liberty of exhibiting, at any Time hereafter, 2 15 
further Articles, or other Accuſation or Impeachment againſt the ſaid Lord Hallifax; and alſo of replying to his Anſwers which he ſhall make unto 1 
the ſaid Articles, or any of them, and of offering Proofs to all and every the aforeſaid Articles, and to-all and every other Articles, Impeachment, mat 
or Accuſation, which ſhall be exhibited by them, as the Caſe ſhall, according to the Courſe of Parliament, require, do pray, That the ſaid Charls T 
Eord Hallifax may be put to anſwer the ſaid Crimes and Miſdemeanors, and that ſuch Proceedings, Examinations, Trials and Judgments, my T 
be thereupon had and given, as is agreeable to Law and Juſtice, | ers t 

T 

After reading this Day the Articles of Impeachment brought up from the Houſe of Commons againſt Charles Lord Hallifax, and hearing hi 1 
Lordſhip thereupon, who deſired a Copy of the ſaid Articles, and ſaid he would put in his Anſwer ſo ſoon as poſſible he could: It is wind ae 
the Lords Spiritual and Temporal in Parliament aſſembled, That the Lord Hallifax may have a Copy of the Articles againſt him. * 

Ordered, "That the Lords Committees (appointed to draw what was offered at the Free Conference) do inſpect the Journals as to what hath h- nd 
2 upon any Occaſion, in relation to what paſſed at a Free Conference Yeſterday, and what hath been done thereupon, and Report to iu ſelee 

ouſe. are 
1 

A Meſſage was ſent to the Houſe of Commons by Sir Jahn Haſtins and A Meſſage was brought from the Houſe of Commons by my Lom $4 
Dr. Newton, to acquaint them, That upon the Occaſion of their laſt Cheney and others (Eadem Die), to acquaint this Houſe, viz. + That the to be 


« Meflage Yeſterday, in order to continue a Correſpondence be- 
« tween the Two Houſes, their Lordſhips did immediately appoint a 
Committee to ſtate the Matters of the Free Conference, and alſo to 
* inſpect Precedents of what has happened of the like Nature: And that 
© the public Buſineſs may receive no Interruption, the Time deſired by 
« their Lordſhips for renewing the Free Conference being elapſed, their 
< Lordſhips deſire a preſent Free Conference in the Painted-Chamber, up- 
o 


on the Subjet-Matter of the laſt Free Conference,” 


The Lord Steward reported from the Committee appointed to draw up 
what was offered at the Free Conference, viz. : 

That Mr. Harcourt opened the Conference, and argued firſt againſt the 
Reaſons given by this Houſe, why they could not agree to a Committee 
of both Houſes; but afterwards entered into a Debate againſt the T'wo 
Reſolutions of this Houſe, relating to Impeachments depending, 


vix. 
Raſolved by the Lords Spiritual and Temporal in Parliament aſſembled, 


Nemine Contradicente, * That no Lord of Parliament, impeached of High 
© Crimes and Miſdemeanors, and coming to his Trial, ſhall, upon his 
© Trial, be without the Bar.“ 

Reſelved by the Lords Spiritual and Temporal in Parliament aſſembled, 
That no Lord of Parliament, impeached of High Crimes and Miſde- 
< meanors, can be precluded from Voting on any Occaſion, except in his 
© own Trial.” 8 

And in his Arguments he uſed this Expreſſion, That he wiſhed their 
© Lordſhips had tent their Reaſons, as well as their Reſolutions.” 


Commons are extremely deſirous to preſerve a good Correſpondens 
© between the Two Houſes, and to expedite the Trials of the Impeache 
© Lords; but conceive it is not conſiſtent with the Honour of the Hout 
© of Commons to renew the Free Conference, until they have reccived 
© Reparation, by your Lordſhip doing Juſtice upon John Lord Hater, 
© for the Indignity he Yeſterday offered to the Houle of Commons. 


Sir Bartholomew Shower ſpoke next, in Purſuance of the Argument be 
gun by Mr. Harcourt, againſt the aboveſaid Reſolutions ; and in gig 

eaſons againſt the latter of the faid Reſolutions, amongſt other I hing 
did affirm, * That ſuch a Proceeding would be abhorrent from Juſtice. 

In Anſwer to thoſe Gentlemen, the Lord Hæverſbam uſed ſome Argy 
ments and Expreſſions, which the Managers for the Houſe of Commos 
toak Exceptions at; but what thoſe were, the Committee cannot ſo chat 
their Memories as to give the Houſe a particular Account of them: A 
the Lord Haverſham being deſired by the Committee to recollect what F 
had ſaid, did inform their Lordſhips, That obſerving in the Free Cos 
ference ſeveral Things faid by Mr. Harcourt and Sir Bartholomew Sh1wts 
that refleed on the Honour and Juſtice of this Houſe, as he apprehend 
and that he took to be foreign to the Subject-Matter of the Free Co 
ference, he thought it his Duty to take Notice thereof; but in w** 
Expreſſions, he hoped their Lordſhips would excuſe him from git 
a particular Account; but denies that he ſaid ſeveral Things contained i 
the Paper ſent up by the Houſe of Commons: but ſays, That he deſired ton 


hews 


That he will be pleaſed to give Order, that the Original Treaties of 


vered, 


ball be removed, and a Stool ſet near the Bar, where the ſaid Lord is to 


Places behind the Lords be kept for Peereſſes and their Daughters; and 
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out, and that the Words he had ſpoken might be writ down but 


| for the Commons broke up abrupt y. 
be Lord Haverſoimu this Day moved, That be may have. a Copy, of | 
Commons Charge againſt him, and Time to anſwer, It is ordered 
Wide Lords Spiritual and Temporal in Parliament aſſembled, That the 

1 Haverſhom ſhall Mave a Copy of the Charge againſt him, and do | 
aſwer thereunto ; and that he ſhall have Counſel allowed him, in order 
> anſwer the Charge againſt him. | 

The Meſſengers ſent to the Houſe of Commons return Anſwer, That 
+ Commons will ſend an Anſwer by Meſſengers of their own, . 
| A Meſſage was brought from the Houſe of Commons by the Lord 
and others, to acquaint this Houſe See Page:32- 
he Houſe being moved, To inſiſt not to have a Committee of both 
„touching the Trial of the Impeached Lords; and Debate there- 


The Queſtion was put, Whether this Houſe ſhall inſiſt upon their Re- 
-Jutions, of not allowing a Committee of both Houſes ? 

t was reſolved in the Affirmative. 

A Meſſage was ſent by the Houſe of Commons by Sir Robert Legard 
d Dr. Newton, to acquaint them, © That the Lord Sommers having in- 
formed this Houſe, That Sir Stephen Fox, John Smith, Eſq; William 
Lowndes, Eſq; Stephen Harvey, Eſq; and William Gulſton, Eiq; Mem- 
bers of their Houſe, may be material Witneſſes for him at his Trial on 
Tweſday next in /YVeAninfler-Hall, this Houſe defires, That they may | 
have leave to attend, an give their Teſtimonies at the ſaid T rial ; and 
that 2 Letter which his Majeſty was pleaſed to write to him in One | 


. — — 


« Thouſand Six Hundred Ninety-eight, being now in their Houſe, will 
« be neceſſary for his Defence at his Trial; this Houſe deſires that the 
fid Letter may be produced at the ſaid Trial.” 

It is ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That an humble Addreſs be made to his Majeſty from this Houſe, 


Paitition,; of One thouſand Six hundred Ninety-eight and One thouſand 

Six hundred Ninety-nine, and the Earl of Portland's and Mr. Secretary 
Vernon's Letters relating thereunto, or Authentic Copies of them, may | 
de laid before this Houſe on Monday next, at Eleven of the Clock; and 
that the Lords with White Staves attend his Majeſty with this Addreſs. | 


Die Lune 16 Junii, 1701. 


The Meſſengers ſent on Saturday laſt to the Houſe of Commons, to de- 
fire ſome of their Members may give Evidence for the Lord Sommers at 
his Trial in „ gminſier-Hall, return Anſwer, That they will ſend an 
Anſwer by Meſlengers of their own. 

It is ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Lords with White Staves do humbly attend his Ma- | 
jeſty from this Houſe, to defire, That the Lord Haverſbam may have Li- 
berty to inſpect the Treaſury-Books, in relation to ſeveral Commiſſions 
from Time to Time renewed, and Grants of the Forfeited Eſtates in IJre- 
land, which are neceſſary for him towards his Defence. 

The Earl-Marſhal reported from the Lords Committees appointed to 
conſider of the Methods and Preliminaries, in order to the Trials of the 
Lords Impeached ; viz. 

That the Serjeant at Arms be continued in the Houſe, to make Procla- 
mations; which are to be made in the King's Name. 

That the whole Body of the Houſe of Peers ſhall meet in the Houſe. | 

That being ſo met, they ſhall go to Prayers as a Houſe, and after Pray- 
ers they ſhall adjourn into ſtminſter-Hall. 

That from this Houſe the Lords ſhall go in this Manner. 

Firſt the Clerks, then the Maſters of the Chancery, then the Judges, 
the Gentleman Uſher of the Black Rod, then the Lords two and two, 
the youngeſt Barons to go firſt, and ſo in Order _— to their Prece- | 
dency, Garter King at Arms calling them in their due Places by a Lift ; | 
and when they come into W:/tminfier- Hall, the Lords are to place them- | 
ſelves according to their Precedency in the Houſe there, till all the Peers 
are placed, 

That the Serjeant at Arms do go before the Lord-Keeper. 

That in J/:/?min/{er-Hall (the Houſe ſitting there) the other Ceremo- 
nies to be obſerved by Officers neceſſary to manage the ſaid Trial, be left 
to be performed according to the uſual Methods of ſuch Trials. 

That the Lord-Keeper aſk Leave of the Houſe for the Judges to be co- 


— 


That Proclamation be made for keeping Silence. | 
That at the Trial of the Impeached Lord, the lower Barons Bench 


it Uncovered, as a Peer, but not in the Capacity of a Judge; 
ball be admitted Counſel for his Defence. 
That the Lord Great-Chamberlain be ordered to take care that the 


and that he | 


hat his Majeſty's Surveyor be required to view the Court and dcaffold in 

Fefimin/lcr- Hall, and ſee that they be ſtrong and firm. | 

A 1 was ſent to the Houſe of Commons by Sir John Franklyn and | 
Flelford, to acquaint them, That the Lords W into their 

Care the Ordering of the Trial of John Lord Sommers on Tueſday the | 
Seventeenth of June Inſtant, at Ten of the Clock in the Forenoon, in 
Meſiminſter- Hall, have prepared ſome Notes and Rules to be obſerved 
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That the Whole Impeachment is to be read, and then the Anſwer ; 
which being done, the Lord- Keeper is to tell the Commons, That now 
© they may go on with cheir Evidence. 

© 'Then the Lord-Keeper is to declare, That now the Court is proceed- 


* 


S. ng to hear the Evidence, and defire the Peers to give Attention, 
. 6 | 


f any of the Peers, or the Members of the Houſe of Commons, that 
manage the Evidence, or the Lord Impeached, do deſire to have any 
© Queſtion aſked, they muſt deſire the Lord-Keeper to aſk the ſame. 

If any Doubt doth ariſe at the Trial, no Debate is to be in the Court 
© but the Queſtion ſuſpended to be debated in this Houſe. 

The Members of the Houſe of Commons to be there before the Peers 
© come, 

© None to be covered at the Trial but the Peers. 

That ſuch Peers, at the Trial of the Impeached Lords, who at the In- 
© ſtance of the ſaid Lord, or of the Commons, ſhall be admitted Witneſles, 
are to be ſworn at the Clerks Table, and the Lord-Keeper to adminiſter 
the Oath, and to deliver their Evidence in their own Places. 

* Thoſe Witneſſes that are Commoners are to be ſworn at the Par by 
© the Clerk, and are to deliver in their Evidence there, 

The Oath to be: The Evidence which you ſhall give upon the Impeach- 

ment of ſhall be the frath, the whole Truth, and no- 
thing but the Truth: So Help you God, and the Contents of this Books 


The Impeached Lords may croſs- examine Witneſſes viva voce. 


It is ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That the Lords with White Staves do humbly move his Majeſty, 
from this Houſe, That he will be pleaſed to give Order, that ſuch Guards 
do attend at the Trial of the Lord Sommers To-morrow in Weſtminſter» 
Hall, as has been uſual in ſuch Caſes. RN | | 


Sir Chriſtopher M ren being come, he was called in—ſays, The Court is. 
made like this Houſe, and a Place for the Commons. He was told, he 
muſt take away the loweſt Form, and a Stool muſt be ſet within the Bar, 
for the Lord to be tried. | 

Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, 
That all the Lords be ſummoned to attend this Houſe in their Robes, 
To-morrow at Nine of the Clock, otherwiſe to incur, the utmoſt Dil- 
pleaſure of this Houſe. "5 | 

It is Order'd by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Lord Great Chamberlain be deſired to take Care, and 
give Order, That the Place for the Houſe of Commons in // e/tmin/ter- 
Hall be kept clear for the Commons only; and alſo, That a Place be, 
made for the Managers of the Commons. | 

It is Order'd by the Lords Spiritual and Temporal in Parliament. aſ- 
ſembled, That Mr. Serjeant Prat ſhall be, and he is hereby aflign'd, 
Counſel for the Lord Sommers, at his Trial upon the Articles of Impeach- 
ment againſt him, Th 

It is Order'd by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That Sir John Talbet, Sir Edmund Harriſon, Robert Yard, Fin | 
Ellis, Jobn Tucker, Leonard Hancock, Eſqrs; Jahn Tench, and William 
Popple jun. Gent. do, and they are hereby required to attend this Houſe 
To-morrow at Ten of the Clock in the orenoon, as Witneſſes on the 
behalf 2 Lord Sommers. 22 

The Meſſengers ſent to the Houſe of Commons return Anſwer, That 
they have delivered their Meſſage. 

A Meſſage was ſent to the Houſe of Commons by Sir John Francklyn 
and Sir Richard Hol ard, to acquaint them, That the Lords, in order to 
© keep a good Correſpondence between the Two Houſes, and to put the 
Charge againſt 7%n Lord 7averſham in a Courſe of Juſtice, have or- 
* dered (at his Lordſhip's Motion) his Lordſhip a Copy of the Charge 
© againſt him, and that he do put in his Anſwer thereunto, in order to 
© bring that Matter to a ſpeedy Judgment.” | 

The Lord Hallifax delivered in his Anſwer to the Articles of Impeach- 
ment of the Houſe of Commons againſt him, which was read by the Clerk, 
See Page 397: 

A Meſlage was ſent to the Houſe of Commons by — Franctlyn 
and Sir Richard Helford, to carry down a Copy of the ſaid Anſwer, and to 
acquaint them, That they having, on the Firſt Day of April laſt, ſent up 
to their Lordſhips an Impcachment againſt //7/l;am Earl of Portland, tor: 
High Crimes and Miſdemeanors ; and there being as yet no particular 
Articles exhibited againſt him, their Lordſhips think themſelves oblig:d 
© to put them in mind thereof.” 

It is Order'd by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That Henry Baldwyn, Samuel Baldwyn, Thomas Engeham, George 
Liddel, Charles Saunderſon, Edward Hayman, Fohn Mum, Benjamin Bald- 
win, Reginald Marriot, and John Digby do, and they are hereby required 
to attend this Houſe "I'o-morrow at I cn of the Clock, as Witneſies on 
the behalf of John Lord Sammers. 


Die Martis 15% Funii, 1701. 


The Lord J/harton reported his Majeſty's Anſwer to the Addreſs, in 
relation to the Original Treaties ; viz. 

That his Majeſty would do what he could towards it; and that he 
© had not the Original Papers. 

As to the Addreſs for Guards, his Majeſty hath complicd with it, and 


at the ſaid Trial, which the Lords have thought fit to communicate to | 
them, as follows; viz. 


A Meſſage was brought from the Houſe of Commons by the Earl of 
ert and others (the 17th of June), to acquaint this Houſe, That 
lhe Commons, in this whole Proceeding againſt the Impeached Lords, 
baue ated with all imaginable Zeal to bring them to a ſpecdy Trial; 
and they doubt not but twill appear, by comparing their Proceedings 
With alf others upon the like Occafion, that the Houſe of Commons 
dave nothing to blame themſelves for, but that they have not 
eapreſted the Reſentment THEIR ANCESTOR b Nay 

I Jay 


given Order for them accordingly.” 


A Meſſage was ſent to the Houſe of Commons by Sir John Franctlyn 
and Sir Lacon-Milliam Child, on the 20th Inſtant, to acquaint them, * Thar 
the Lords, in Anſwer to the Meſſage of the Commons of the Seventeenth 
© Inſtant, ſay, The only true Way of determining which of the Two 
« Houſes has acted with the teſt Sincerity, in order to bring the Im- 
© peached Lords to their Trials, is to look back upon the reſpective Pro- 
© ceedings. - | 

6 The Lords do not well underſtand what the Commons mean by 

«that 
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they thought it prope 


© mation from your Lordſhips, ſome Days afterwards, 
proceed to the Trial of any of the Impeached Lords whom the Com- 
' ©. rhons ſhould be firſt ready to begin with, notwithſtanding your Lord- 


joſtly ſhewed, upon much lefs Attempts which have been made, their 
* Power of Impeachments. © - W art? i 
The Commons, on the 31ſt of May, acquainted your Lordſhips, That 
r, from the Nature of the Evidence, to proceed in 
the firſt place upon the Trial of the Lord Sommers. Upon the firſt Inti- 
hat you would 


© ſhips had before thought fit to appoint which Impeachment ſhould be 
* firſt tried, and affix a Day for ſuch a Trial, without conſulting the 
Commons, who are the Proſecutors. | 

The Commons determining to expedite the Trials to the utmoſt of 
their Power, in hopes of attaining that End, and for the more ſpeed 
© and eaſy adjuſting and preventing any Differences which had — 
* or might ariſe, previous to or upon theſe Trials, propoſed to your Lord- 
© ſhips, at a Conference, the moſt Parliamentary and Effectual Method 
© for that Purpoſe, and that which in no manner intrenched upon 12 
Lordſhips Judicature ; That a Conference of both Houſes ſhould be 
© nominated, to conſider of the moſt proper Ways and Methods of Pro- 
< ceedings upon Impeachments, according to the Uſage of Parliament. 

In the next Meſſage to the Commons, upon Monday the gth of June, 
* your Lordſhips thought fit, without taking the leaſt Notice of this Pro- 
8 2 to appoint the Friday then following for the Trial of the ſaid 
© Lord Sommers; whereunto, as well as to many other Meſſages and Pro- 
* ceedings of your Lordſhips upon this Occaſion, the Houſe of Com- 
mons might have juſtly taken very great Exceptions; yet, as an Evi- 
* dence of their Moderation, and to ſhew their Readineſs to bring the 
* Impeached Lords to ſpeedy Juſtice, the Commons . inſiſted only on their 
© Propoſition for a Committee of both Houſes, to Settle and Adjuſt the 
© neceſfary Preliminaries to the Trial; particularly, Whether the Im- 
* peached Lords ſhould appear on their Trial at your Lordſhips Bar as 
© Criminals ? Whether being under Accuſations of the ſame Crimes, they 
* ſhould fit as Judges on each other's Trial for thoſe Crimes; or ſhould 
Vote in their own Caſes, as tis notorious they have been permitted by 
* your Lordſhips to do in many Inſtances which might be given? To which 
* Particulars your Lordſhips have not yet given a direct Anſwer, though 
put in mind thereof by the Commons. 

* Your Lordſhips, at a Conference, having offered ſome Reaſons why 
© you could not agree to a Committee of both Houſes, to adjuſt the 
* neceſſary Preliminaries, the Commons thereupon defired a free Con- 
« ference, and your Lordſhips agreed thereunto ; at which 'tis well known 
© to many of your Lordſhips, who were then preſent, what molt 
* ſcandalous Reproaches and falſe Expreſſions, highly reflecting up- 


on the Honour and Juſtice of the Houſe of Commons, were uttered by John Lord Haverſbam; whereby the Commons were under a Necefity 
of withdrawing from the ſaid Free Conference: For which Offence the Commons have, with all due regard to your Lordſhips, prayed your Lo. 
« ſhips Juſtice againſt the Lord Haverſhan ; but have as yet received no manner of Satisfaction. 

« The Commons reſtrain themſelves from enumerating your Lordſhips very many irregular and unparliamentary Proceedings upon this Occaſion, 
© but think 'tis what they owe to Publick Juſtice and all the Commons of England, whom they repreſent, to declare ſome few of thoſe Realony 
« why they peremptorily refuſe to proceed to the Trial of the Lord Sommers on the Seventeenth of June. 

* Firft, Becauſe your Lordſhips have not yet agreed, That a Committee of both Houſes ſhould be appointed for ſettling the neceſſary Pyeliming 
© ries; a Method never, until this Time, deny'd by the Houſe of Lords, whenſoever the Commons have thought it neceflary to deſire the ſame, 

© Secondly, Should the Commons (which they never will do) be contented to give up thoſe Rights which have been tranſmitted to them from 
THEIR ANCESTORS, and are of abſolute Neceſſity to their Proceedi 
© they never can appear as Proſecutors before your Lordſhips, till your Lor 
© ſame Crimes ſhall not fit as Judges on each other's Trials for thoſe Crimes. 

« Thirdly, Becauſe the Commons have, as yet, receiv'd no Reparation for the great Indignity offer'd to them at the Free Conference by the Lord 
© Haverſham; the Commons are far from any Inclination, and cannot be ſuppos'd to be under any Neceſſity of delaying the Trial of the Lord 
© Sommers : There is not any Article exhibited by them 1n maintenance of their Impeachment againſt the Lord Sommers ; for the Proof whereof they 

to produce as ſoon as your Lordſhips ſhall have done Juſtice upon the Lov Wl Lore 
* Haverſham ; and the neceſſary Preliminaries, in order to the faid Trial, ſhall be ſettled by a Committee of both Houſes, | 
« The Commons think it unneceſſary to obferve to your Lordſhips, That moſt of the Articles whereof the Lord Sommers ſtands impeach'd, wil = 


© have got full and undeniable Evidence, which they will be ready 
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* Impeachments; yet, whilſt they have any regard to Public Juſticy 
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that Reſentment which they ſpeak of in their ge. Their 
© ſhips own, that the Houſe of Commons have a Right of Impeach; 
And the Lords have the undoubted/ Power of doing Juſtice upon 2 
* Impeachments, by bringing them to Trial, and condemning or ac, 
ing the Parties in a reaſo Fime. This Power is derived to A 
from their Anceſtors, which they will not ſuffer to be wreiicg i; 
them by any Pretences whatſoever, Li: t * 
* Their Lordſhips cannot but wonder, that the Commons ſhou!, " 


© have a Committee of both Houſes much ſouner, it they thougy f 
© it nece for the beginning on the Trials; no Mention being ny, 
of ſuch a Committee, from the Firſt of April to the Sixth of June, J. \ 


though, during that Interval, their Delays were frequently c | 
© of by the Houſe of Lords. . n 
© The. Manner in which the Commons demand this Committee the 
Lords Jook upon as a dire& invading of their Judicature ; and they 
fore, as there never was a Committee of both Houſes yielded to by thy 
Lords, in caſe of any Impeachment for High Crimes and Miſdemgy, 
ors ; fo their Lordſhips do inſiſt, that they will make no new Preg, 
dent upon this Occaſion. Many Impeachments for Miſdemeanors h 
in all Times been determined without ſuch a Committee: And if nm 
the Commons think fit, by an unprecedented Demand, to form an Ex. 
cuſe for not proſecuting their Impeachments, it is demonſtrable wen 
the Obſtruction lies. | 
* As tothe Preliminaries, which the Commons mention in particuly 
as proper to be ſettled at ſuch a Committee, they have received the Re. 
ſolutions of the Houſe of Lords therein by their Meſſage of the Twelſh 
Inſtant ; from which (being Matters relating entirely to their Judig. 
ture) their Lordſhips cannot depart. | 
As to the laſt Pretence the Commons would make to ſhelter the d. 
* laying the Trials, from ſome Expreſſions which fell from the Lord Hs 
* verſham at the Free Conference, at which Offence was taken; they 
* Lordfſhips will only obſerve, * 

* Firft, That they have omitted nothing which might give the Com. 
© mons all reaſonable Satisfaction of their Purpoſe to do them Juſtice n 
that Matter, ſo far as is conſiſtent with doing Juſtice to that Lord; a 
al ſo to preſerve all good Correſpondence with them, as appears by the 
© ſeveral Steps they have taken. | 

* Secondly, That this Buſineſs has no relation to the Trials of the la. 
peached Lords: And therefore their Lordihips cannot imagine why the 
Commons ſhould make Satisfaction and Reparation againſt the Ly 
* Haverſham a neceſſary Condition for the going on with the Trials, 1n4 
at the fame time find no Difficulty in proceeding on other Buſiaci,. 
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ips have firſt given them Satisfaction, that Lords impeach d of the 


© appear to your Lordſhips to be 8 true, from Matters of Record, as well as by the Confeſſion of the ſaid Lord Sommers, in his Anſwer u Farl 


the ſaid Articles, to which the Commons doubt not but your Lordſhips will have a due regard, when his Trial ſhall regularly proceed.“ Farl 


The Houſe being mov'd to go into //eftminfter-Hall, in order to the 
Trial of the Lord Sommers : 

Aftcr Debate, this Queſtion was put, Whether this Houſe ſhall go this 
Day into the Court in //*/tmin/ter-Hall, in order to proceed upon the Trial 
of the Lord Sommers, according to the Order of the Day? 

It was reſolved in the Affirmative. 

A Meſſage was ſent to the Houſe of Commons by Mr. Baron Tracey 
and Mr. 000 Berry, to acquaint them, that the Lords intend preſently 
to proceed to the Trial of Fohn Lord Sommers in Mefminſter-Hall. 

'The Meſſengers being return'd, acquainted the Houſe, That the Com- 
mons were adjourn'd. 

Then this Queftion was propoſed, Whether the Earl of Orford and 
Lord Hallifax may withdraw at the Trial of Lord Sommers ? 

Then this previous Queſtion was put, Whether this Queſtion ſhall be 
now put ? 
It was Reſolv'd in the Affirmative. 

Then the main Queſtion was put, Whether the Earl of Orford and 
Lord Hallifax ſhall] have Leave to withdraw at the Trial of the Lord 
Sommers? 

It was reſolved in the Affirmative. 

Then the Lord- Keeper defir'd, That ſome further Directions be given 
to him, in order to the Trial in the Hall; and thereupon it was pro- 
poſed, that this Proclamation be made in the Hall, viz. 


IlVhereas a Charge of High Crimes and Miſdemeanors has been exhibited 
by the Houſe of Commons, in the Name of Themſelves and all the Commons 
of England, again John Lord Sommers, all Perfons concern d are to 
take Notice, that he now flands upon his Trial, and they may new come 
forth, in order to make good the ſaid Charge. 

After Debate, the Queſtion was put, Whether this Proclamation ſhall 


be made ? 
It was reſol ved in the Affirmative. 


| 


| Debate, and hearing the Judges to ſeveral Queſtions aſk'd them by ® 


Ordered, That the faid Proclamation be made in the Hall before tht Earl 
reading the Articles of Impeachment, and the Lord Sommners's An Ear 
and alto after they are read. Earl 

Ordered, That the Court in 1/e/tminfter- Hall be clcar'd for the Lot Far 

Then the Houſe adjourn'd to Meſiminſter-Hall, and the Lords H Fr 
called by the Herald, and went as order'd ; and being ſeated in the HH Fan 
the Houſe was reſumcd. : 

Then Proclamation was made for Silence, as follows: 


Our Sovereign Lord the King flriftly Charges and Commands all manns 
Perſons to keep Silence, upon pain of Impriſenment. 


Then the Lord-Keeper aſk'd Leave for the Judges to be cover d: 


Which was agreed to. 
Then Proclamation, as order'd, was made. 
After which, the Articles againſt 7ehn Lord Sammers were read, u 
alſo his Lordſhip's Anſwer to them. 
After which the ſame Proclamation was again made. | 
Then the Lord-Keeper declar'd, the Houſe was ready to hear the Et 
dence againſt Fobn Lord Sommers, and therefore defu'd the Lords to gf 
Attention. 
The Lord S;mmers mov'd to have his Counſel heard. | 
Whereupon the Houſe adjourn'd to the Houſe above, and went back 
the ſame Manner as they came down; and, being there, the Houle # 


reſumed. | 
The Houſe being mov'd to acquit the Lord Semmers ; and after 1% 


Lords, this Queſtion was propopoſed: 
That John Lord Sommers be acquitted of the Articles of Impeachche 
againſt him exhibited by the Houſe of Commons, and all Things thel 


contain'd ; and that the ſaid Impeachment be diſmiſs'd. 
3 
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Then this Queſtion was put, Whether the Queſtion 
put in the Court below? . Wk | 
It was Reſolv'd in the Affirmative,  ,. _. 
Then it was agreed and order d, That in W/e/fninfer-Hall the Lord- 
Keeper ſhall read the Queſtion, and then call the junior Baron preſent firſt, 

4 aſk every Lord, Whether Content ? or Not Content ? and, That every 
2 ſtand up when call'd to, and give his Vote Content, or Not Content; 
and that the 2 having taken their Votes, declare the Majori- 

and if the Majority be for A the Lord Sommers, the Lord- 
Kee -r is to declare it ſo, and particularly to the Lord Sommers. 

Then the Houſe adjourn'd again to /efminfter-Ha!l, and the Lords 
went in the ſame Manner as before: And being come there, the Houſe was 
reſumed, and Proclamation was made for Silence. 

The Lord-Keeper put the Queſtion as follows : | | 

That John Lord Sommers be Acquitted of the Articles of Impeachment 
againſt him exhibited by the Houſe-of Commons, and all Things thetein 
contain'd, and that the ſaid Impeachment be diſmiſs'd. 


Then the Lord-Keeper aſk'd every Lord, Whether Content, or Net ? 


how ſtated ſhall be 


Haver Content 
— R 5 
Lord Jeffreys ot cont. 
Gedolphin Not cont. 
Dartmout vt co 
ulflon Content 
or 65 2 2 
Cormwallis | ontent 
Lord — —— 
Ber te onten 
— Laden Not cont. 
Lord Rockingham Content 
Lord Lutas Content 
Lord Colepeper Content 
Lord Byron Content 
Lord Jerm =__ cont. 
rd Mohun ontent 
— Howard Hſcrict Not cont. 
Lord Lovelace Content 
Lord Hunſdon Not cont. 
Lord North Content 
Lord Wharton Content 
Lord Eure Content 
Lord Fitawulter Content 
Lord Lawarr Not cont. 
Lord Bergavenny Content 
F Lord Biſhop of Chiche/ter Content 
Ccanok Lord Biſhop of Lincoln Content 
Lalo Lord Biſhop of Sr. Aſaph Content 
83 Lord Biſhop of Briſtol Content 
eliminr Lord Biſhop of Glauceſter Content 
ey Lord Biſhop of Peterborough Content 
m fron Lord Biſhop of Norwich | Content 
 Juſtic, BE Lord Biſhop of Coventry and Lichfield Content 
d of ti Lord Biſhop of E!y Content 
Lord Biſhop of Bangor Content 
the Lon Lord Biſhop of Sarum Content 
the Lot Lord Biſhop of Exeter Not cont. 
reof they Lord Biſhop of Reche/ter Not cont. 
the L Lord Biſhop of Londen Not cont. 
1 Lord Viſcount Heymeuth Not cont. 
h'd, uu Lord Viſcount Say and Seale Content 
ln{wer Earl of Rochford Content 
Earl of Romney Content 
Earl of Warrington Not cont. 
acfore u Earl of Scarborough Content 
Ansa Earl of Marlberough Not cont. 
| Earl of Montagu Content 
he Lor. Earl of Portland Content 
ords mn Earl of P:ymouth Not cont. 
the Hah Earl of Abingdon Not cont. 
Earl of Rocheſter Not cont. 
Larl of Nottingham Not cont, 
| Earl of Berkeley Content 
mane Far of Radnor Content 
Earl of Macclesfield Content 
Mel of Fever bar Not cont. 
> Cover Earl of Shaftsbury Content 
Earl of Burlington Content 
Earl of Bath Content 
read, W Earl of EH Content 
Earl of Scarſdale Not cont, 
pi Earl of Thanct Not cont. 
r the E nor Carnarven Not cont. 
rds tog Ea of Kingſton Content 
rl of Stamford Content 
ol Peterborough Not cont. 
ent bre arl Rivers Content 
Hou r. of Denbigh Not cont. 
: Earl of Det Content. 
after * arl of Suffolk | Content. 
em by n of A tingdon Content. 
aof D. 75% Not cont. 
peach Karl of Cxford - Not conr. 
ngs tber ord Chamberlain Not cont. 
arl-Marſhal Content 
5 Vol. V. 


Lord Sommers and Lord Hallifax. 
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Lord Great- Chamberlain 


Not cont, 
Marquis of Normandy Not cont, 
Duke of Newca/tle Content 
Duke of Schomberg Content 
Duke of Bolton Content 
Duke of St. Albans | Content 
Duke of Nerthumberland Not-cont. 
Duke of Somerſet Not cont, 
Lord Steward Content 
Lord Privy-Seal 3 Content 
Lord Archbiſhop of Canterbury Content 


| The Lord-Reeper declar'd, the Majority was for Acquitting ; and then 
eclar'd, | 

That Jon Lord Sommers was Acquitted of the Articles of Impeachment 
againſt him exhibited by the Houſe of Commons, and all Things therein 
contain'd ; and, That the ſaid Impeachment was diſmiſs'd. 

And alſd declar'd to the Lord Sommers, That he was acquitted, 

Then the Houſe adjourn'd to the Houſe above; and being come thither, 
the Houſe was reſumed, and the following Order mad: : 

It is Confider'd, Order'd, and Adjudg'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That 7% Lord Sommers {1.11 be, and he 
is hereby Acquitted of the Articles of Impeachment againſt him exhibited 
by the floufe of Commons, and all Things therein contain'd; and, That 
the ſaid Impeachment ſhall be, and is hereby diſmiſs'd. 

It is Order'd by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled; That the Proceedings in this Houſe upon the Impeachments bs 
printed; and, That the Lords Committees appointed ta conſider of the 
Manner of Proceeding on Impeachments, do meet To-morrow at hen a— 
Clock, and inſpect the Journals, and draw up the Matter relating there- 
unto, in order to be printed, and report to the Houſe, _ 

A Meſlage was ſent to the Houſe of Commons by Sir John Francklyn and 
Dr. Edisbury, to acquaint them, That this Heuſe hath appointed Monday, 
the Three-and-twentieth Day of this Inſtant June, for the Trial of Edward 
Earl of Orford; in Weſtminiter-Hall, at Ten a-Cleck. 


Die Mercurii 18“ Funii, 1701. 


It is 6rder'd by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That this Houſe will proceed to the Trial of Edward Earl of 
Orford on Monday the Three-and-twentieth Day of this Inſtant June, at 
Ten of the Clock in the Forenoon, in Wejlminſter- Hall. 

A Meſſage from the Houſe of Commons by the Lord Mordeunt and 
others (on Nene the 20th), tb acquaint this Houſe, That in Anſiver to the 
Meſſage of the Lords, appointing Monday next for the Trial of the Earl of 
Ortord ; That the Lords have been acquainted, that the Commons would pro- 
cced, in the firſt + te again/! the Lord Sommers ; and they are ready to go 
to that Lord's Trial, as fon as ever the Commons have receiy'd Satisfaction for 
the Affront offer'd to the Houſe of Commons by the Lord Haverſham at the Fr ce 
— 3 — and that the neceſſary Preliminaries are adjujled by a Committee of 
both Houſes. 


Die Jevit 199 Junii, 1701. 


The Houſe being mov'd, That an Anſwer be drawn to the Meſſage re- 
ceiv'd from the Houſe of Commons the Seventeenth Inſtant, it is order'd by 
the Lords Spiritual and Temporal in Parliament aſſembled, That the Com- 
mittce appointed to conſider of the Manner of Proceeding on Inpeach- 
ments, do withdraw preſently, to draw an Anſwer to the ſaid M. Cave, 

Then the Houſe was adjourn'd during Pleaſure, and the Lords went to 
the Committee ; which being ended, 3 | 

The Houſe was reſumed, and the Earl of Stamfird reported what they 
had drawn in Anſwer to the Meſſage receiv'd from the Houſe of Com 
mons the Seventeenth Inſtant ; which was read, and agreed to. 

A Meſſage was ſent to the Houſe of Commons by Sir Jen Francklyn 
and Sir Lacon-Milliam Child. See Page 374. 

This Day John Lord Haverſbam delivered his Anſwer to the Charge of 
the Houſe of Commons exhibited againſt him the Thirteenth Inſtant ; 
which was read by the Clerk, as follows; viz. 


The AxsweR of John Lerd Haverſham, to the Charge exhilited 
againſt him by the Commons, for Words ſpoken ot a Free Conference 
on the Thirteenth Day of this Inſant June, One Theuſard Seven 
Hundred and One. 


HE ſaid Lord Haverſham ſaving to Hñimſolf all Advantages of La- 

ception to the ſaid Charge, and of not being prejudic'd by any want 
of Form in this his Anſwer; and alſo ſaving to hin fedf all Rights and 
Privileges belonging to him as one of the Pecrs of this Realm; for Anſwer 
to the ſail Charge, iaith, That on the Sixth Day of „%, One thouſand 
Seven hundred and One, the Commons, by a Meſſage ſent to the Lords, 
deſir'd a Conference upon their Meſſage to the Commons of the Fourth of 
June; in which Conference they propos'd to the Lords, That a Com- 
mittee of both Houſes ſhould be nominated, to conſider of the molt proper 
Ways and Methods of proceeding on the Impeachments of the Lords, ac- 
cording to the Uſage of Parliament, That on the Tenth of June the 
Lords defir'd another Conference with the Commons; in which they da- 
liver'd them their Reaſons why they could not agree to the appointing ſich 
Committee, viz. Firſt, That they could not find that ever ſuch a Com— 
mittee was appointed on Occaſion of Impeachments for Miſdemcanors ; 
and their Obligation to be cautious in admitting any thing new in Matters 
rel ting to Jucicature. Secondly, That altho' a Commintes of this Nature 
was agreed to, upon the Impeachments of the karl of Dauty and the five 
Popiſh Lofds for High-Treaſon ; yet the Succeſs, in that Inſtance, was 
not ſuch as ſhould encourage the purſutng the ſame Method, tho” in the 


like Caſe : And, that after much Time ſpent in that Committee, the 
3 Diſputes 
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Concluſion of a Seſſion of Parliament. Thirdly, That the Method oſ Pro- | 
ceedings on Impeachments for Miſdemeanors are ſg, well ſettled by the 
Ulage of Parliament, that no Difficulties were 1ikely to happen, nor none 
had been (tated to them: And that all the Preliminaries in the Caſe of | 
&tephen Gaudett and others, (which was the laſt Inſtance of Impeachmenits 
for Miſdemeanors) were eaſily ſettled and agreed to without any ſuck, 
Committee, Fourthly, That the Propoſal of the Commons came ſo very 
late, that no other Fruit could be expected of ſuch a Committee, but the 
preventing of the Trials during this Seſſion. Whereupon the Commons, 
on the. Twelfth of June, defir'd of the Lords a Free Conference on 
the Subject-Matter of the laſt Conference. That the Lords, on 
the ſaid Twelfth of June, came to Two Reſolutions in relation to 
the Lords impeach'd: Firſt, * That no Lord of Parliament, im- 
& peach'd of High Crimes and Miſdemeanors, and coming to his Trial, 
« ſhall, upon his Trial, be without the Bar. Secondly, That no 
© Lord of Parliament, impeach'd of High Crimes and Miſdemeanors, can 
& be precluded from Voting on any Occaſion, except in his own Trial.“ 
And by Meſſengers of their own the ee N the Commons with the 
ſaid two Reſolutions, and alſo, that they agreed to a Free Conference with the 
Commons, and appointed the next Day. That upon the Thirteenth of June 
Mr. Harcourt, one of the Managers, began the Free Conference on the 
Part of the Commons, and argued upon the Four Reaſons given by the 
Lords, why they could not agree to the appointing a Committee of both 
Houſes; and principally relied upon the Inſtance in the Caſe of the Po- 
piſh Lords; and inſiſted upon the Delay that the not agreeing to the 
Nomination of ſuch a Committee would neceſſarily occaſion, whereby the 
Lords Trials, and the ſuſtice due to the Nation would be retarded. And 
departing from the Subject-Matter of the ſaid Conference, (which was, 
Whether it was requiſite to appoint or not appoint ſuch a Committee?) 
the ſaid Manager diſcourſed upon the latter of the T'wo Reſolutions of 
the Lords communicated to the Commons, and ſaid, That he wiſhed the 
Lords had ſent down their Reaſons, as well as their Reſolutions: Which 
Words feemed to the Lord Haverſbam to carry therein an Implication, 
as if the ſaid Reſolution could have no Reaſon to juſtify it. That Sir 
Barthalowew Shower, another Manager for the Commons, obſerved the 
ſame Method of Diſcourſe : And having argued upon the Lords Reaſons, 
departed from the Subject-Matter of the Free Conference; and 1" wo 
ing againſt the Manner of the Lords Judicature, aſſerted by their Reſolu- 
tions, ſaid, That it was abhorrent to Fuſtice, Which Expreſſion being fo- 
reign (as the ſaid Lord Haverſham apprehended) to the Subject. Matter 
of the ſaid Free Conference, which was, Whether ſuch Committee of both 
Houſes ſhould be appointed or not ? the ſaid Lord being appointed by the 
Lords for one of the Managers of the faid Free Conference on their Be- 
half, in Vindication of the e, and Juſtice of the Houſe of Peers, and 
of their Judicature and Reſolutions, in Anſwer to what has been ſaid by 
che Managers for the Commons, he ſpoke to the Effect following: 
Gentlemen, I ſhall begin what I have to ſay, as that worthy Member 
who opened this Conference, That there is nothing the Lords more de- 
ſire, than to keep a good Correſpondence, which is ſo neceſlary to the 
Satety of the Nation, and the Diſpatch of the publick Buſineſs ; and 
nothing they have more carefully avoided, than what may create a Miſun- 
derſtanding between the Two Houſes. A greater Inſtance of which could 
not be given, than the Meſſages my Lords returned to ſome the Com- 
mons had ſent them up; in which they took care to expreſs themſelves 
ſo curiouſly, that no Heat might ariſe from any Expreffion of theirs. 
And as to what the worthy lakes mentioned, in relation to Delay, 
the repeated Remembrances ſent the Commons, with Relation to the 
ſending up the Articles againſt the Impeached Lords, are a ſufficient 
Inſtance how deſirous they are that theſe Matters ſhould proceed. And 
the Lords have this Satis faction, that it is not on their Part that the 
Trials are not in a greater Forwardneſs; they cannot but look upon it 
as a great Hardſhip, that any ſhould lie under long Delays of Impeach- 
ment: Perſons may be incapable; Facts may be forgotten; Evidences 
may be laid out of the way; Witneſſes may die; and many the like 
Accidents may happen. The Inſtance the worthy Members give of the 
Popiſh Lords, as it is a Crime of another Nature, and not fully to the 
Point, fo it ſeems to make againſt what it was brought for: ; Fa the 
worthy Members fay, There was but one of the Lords brought to Juſ- | 
tice, though Four more (as I take it) were accuſed. And can any 
Man belicve, that the Commons have a mind to bring only One of theſe 
Lords to Trial? Ir is inconſiſtent with the Opinion that every body 
mult have of thcir Juſtice, And as to the Point of Judicature, it were 
very hard upon the Lords, that no Perſon ſhould be brought to Trial, 
till the Judicature of the Houſe be ſo firſt. The Judicature of the 
Lords is their Peculiar, and hath in former Ages been ſacred with the 
Commons themſelves. And this Houſe perhaps hath as much Reaſon 
to be jealous and careful of it, as any other Houſe ever had, eſpecially 
when one ſingle Precedent is ſo urged and inſiſted upon. One Thing 
there is, which a worthy Member mentioned, though I cannot ſpeak to 
it at large, becauſe I think myſelf bound up by the Reſolutions of the 
Houſe ; yet it mult have ſome Anſwer; (this is) As to the Lords vot- 
ing in their own Caſe : It requires an Anſwer, though I cannot enter 
into the Debate of it. "The Commons themſelves have made this Pre- 
cedent; for in theſe Impeachments they have allowed Men, equally 
concerned in the ſame Facts, to vote in their Houſe : And we have not 
made the Diſtinction in ours, that ſome ſhould vote, and ſome not. 
The Lords have ſo high an Opinion of the Juſtice of the Houſe of Com- 
mons, that they believe Juſtice ſhall never be made uſe of as a Maſk for 
any Deſign. And theretore give me leave to ſay, though I am not to 
argue it, Jis to me a plain Demonſtration, that the Commons think 
theſe Lords innocent; and I think the Propoſition is undeniable : For 
when there are ſeveral Lords in the ſame Circumſtances, in the ſame 
Facts, there is no Diſtinction; and the Commons leave ſome of theſe * 
© Men, at the Head of Aﬀairs, near the King's Perſon, to do any Miſ- 
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Niſpptes were fo far from being adjuſted, . that they ocCiſiond the abrupt 


© chief, if they were inclinable to It; it looks ag if they thought then 
innocent. This is a Thing I was in Hopes I ſhould never have 
þ aſſerted, when the Beginning of it was from the Houſe of Commogg/ 
The faid Lord being here interrupted, he defired to be heard but. and 
that his Words might be taken down in Writing, But the Man... 
for the Conference broke up, and departed, refuſing to hear any Exp 
nation. Now the faid Lord, as to any implicit Charge of a Deſign z; 
reflect on, or diſhonour the Houſe of Commons, denies any ſuch Dette 
or Intention, having for many Vears had the Honour to ſit in the lou, 
of Commons, and having ever had an honourable and reſpectful $en;, 
thereof: But the ſaid Lord was led to expreſs himſelf in the Minter es 
ſaid, for the Rea ſons aforeſaid, and takes himſelf to be juſtified there; 
by the Facts and Reaſons following. 5 


| 


That the Nature of that Conference was, That it ſhould be free : The E 
Occaſion of it, becauſe either Houſe apprehended the other to be in 25 
Error: And the End of it, That each Side may urge ſuch Facts 8 ;,. 21 
true, and ſuch Reaſons as are forcible to convince. That one Article gf 
Impeachment againſt John Lord Sommers was, That the Treaty of Par. 
tition, of One thouſand Six hundred Ninety-nine, was ratified under the 
Great-Seal, which then was in the Cuſtody of the ſame Lord, then Lor 
Chancellor of England. That the Commons, on the Firit of April, One 
thouſand Seven hundred and One, reſolved, That the Earl of Port 
by negotiating and concluding the Treaty of Partition, was guilty of ; 0 
igh Crime and Miſdemeanor; and purſuant thereto, lodged an [n. 
peachment againſt him in the Houſe of Peers. Which Vote and Im. P 
peachment could not have Reference to any Treaty, other than the Treay * 
of Partition of One thouſand Six ys Br Ninety-nine, the Treaty 
of One thouſand Six hundred Ninety- eight not being before the Houle af ” 
Commons till after the Time of that Vote and Impeachment ; and vet a 
the Earl of Jerſey, who then was Secretary of State, and Privy-Counc|. 5 
lor, and actually ſigned the ſaid Treaty of One thouſand Six bundred v 
Ninety- nine, as a Flenipotentiary with the Lord Portland, ſtands Unim- on 
peached, and continues at the Head of Aﬀairs, being Lord Chamberlain _ 
near his Majeſty's Perſon, and in his Preſence — Councils (without a 
Complaint). hat the Earl of Orford, and the Lord Sommers and Hall. 10 
fax are ſeverally Impeached for adviſing the Treaty of Partition of One « 
thouſand Six hundred Ninety-eight; and yet Mr. Secretary Fernen, who 4 
then was Secretary of State, and a Privy-Councillor, and acted in the T 
promoting of the Treaty of Partition of One thouſand Six hundred Ninety- 40 
eight, ſtands Unimpeached, and ſtill continues one of the Principal Se. 
cretaries of State: And Sir Jeſeph Il illi.mſon, who then was a Privy. « 
Councillor, and tranſacted and ſigned the Treaty of Partition of One 
thouſand Six hundred ninety-eight, as a Plenipotentiary, ſtands Unim- te 
peached. That the Lord Hallifax is Impeached, for that he, being a « 
Commiſſioner of the Treaſury, aſſented to the paſſing of divers Grants « 
from the Crown, to ſeveral Perſons, of Lands in * Map ; and yet Sit 
Edward Seymour, Sir Stephen Fox, and Mr. Pelham, who being ſeverally «« 
Lords Commiſſioners of the "Treaſury did ſeverally affent to the ; 
paſſing of divers like Grants from his Majefty of Lands in be 
land, ſtand Unimpeached. That in the Impeachments againſt the 
Earl of Orferd and Lord Sommers, one of the Articles againſt them is for 
procuring a Commiſſion to Capt. Milliam Kidd; and likewiſe a Grant 
under the Great- Seal, of the Ships and Goods of certain Perſons therein the 
named, to certain Perſons in Truſt for them; and yet other Lords, equally aft 
concerned in procuring the ſaid Commiſſion and Grant, ſtand Unim- pre 
peached. That the ſaid Mr. Secretary Vernon, Sir Edward Seymour, Sit | 
Stephen Fox, and Mr. Pelham, notwithſtanding their being Parties in the bir 
ſame Facts charged in the ſame reſpective Impeachments, have been per- is 1 
mitted to fit — vote in the Houſe of Commons touching the ſaid Im- Tt 
peachments, and the Matters thereof, That theſe Facts being true, and ver 
publickly known, the Conſequences reſulting therefrom (as the Lord Pa 
Haverſham apprehended) are undeniable; viz. That the doing of the the 
ſame Thing by two Perſons in equal Circumſtances, cannot be a Crime f 
in one, and not in the other. That the Commons had no Reaſon to in- to 
ſiſt, That the Lords ſhould not permit that in their Members, which the l 
Commons had firſt permitted, and continued to permit; and ſo begun the ble 
firſt Precedent in their own Members. That it muſt be thought, that the Eſc 
Impeached Lords (notwithſtanding the Facts alledged in the Impeach- Cer 
ments) are innocent of Danger to the King, when the Lord Ferſey and Tr 
Mr. Secretary Vernon, who are reſpectively concerned in the Partition req 
Treaties, are permitted, without complaint, to be at the Head of Affait, Fot 
and in the King's Preſence, and of his Councils, as not dangerous. That 1 
the Word Innocent, uſed in the Words ſpoken by the ſaid Lord Haver- of ( 
ſham, can extend no farther than to ſuch Matters as were done by the la- hig 
peached Lords, of the ſame Nature with what was done by thoſe Unin- rity 
peached. All which Facts being true, and the Conſequences obvious, tht the 
ſaid Lord being ready to prove the ſame ; he inſiſts, that the Words ſpo- atte 
ken by him at the ſaid Free- Conference, were not ſcandalous or reproact- 
ful, nor falſe, or reflecting on the Honour or Juſtice of the Houſe of Com- 
mons ; but were ſpoken upon a juit Occaſion given, in Anſwer to ſeve- 
ral Expreſſions that fell from the Managers for the Commons, remote (5 
he conceives) from the Matter in Queſtion, and reflecting on the Honour J 
and Juſtice of the Houſe of Peers; and in Maintenance and Defence d tees 
the Lords Reſolution and Judicature, and comformable to the Duty it in 7 
owes to the ſaid Houſe. And the ſaid Lord humbly demands the Judg: was 
ment of this Honourable Houſe therein. And the ſaid Lord Hauerſbu trac 
denies, That he ſpoke the Words ſpecified in the ſaid Charge, in ſud the 
Manner and Form as the ſame are therein ſet down. And having thts Th, 
iven a true Account of this Matter; and it being true and indiſputab der 
hat ſome Lords in this Houſe, equally concerned in Facts for bid tran 
other Lords are Impeached by the Houſe of Commons, are ſtill near is 1 
King's Perſon, in the greateſt Places of Truſt and Honour, and Unit Hou 
peached; and alſo, That ſeveral Members of the Houſe of Commeny prof 
equally concerned in the ſame Facts, for which ſome of the Lords are lo thei 
| peached, do however remain Unimpeached ; the ſaid Lord thinks Pies the 


a Tran 


never have been more properly ſpoken, in the Maintenance 
L. your Lordſhips Judicature and Reſolutions: And inſiſt- 


; he had ſaid at the Free Conference was not any ſcanda- 
ech, I hat 1 4 "falſe Expreſſion, or any ways tended to make a Breach 


: 


3.90 axraquar} e dents between the ords and Commons, or to the 
rb interrupting the Public Juſtice of the Nation, by delaying the Proceed- 


the Impeachments, as in the ſaid Charge alledged ; but agreeable 


ien tg ings o = TY: : N i doubt- 
TH b, in Diſcharge of his Duty, and in the Defence of the undou 

55 a Truth, i Judicature of this Houſe. | SY 
denſe | 4 HAVERS HAM. 

tore. l 72 8 | 

erein, Ordered, That a Copy of the Lord Haverſbam's Anſwer be ſent to the 

; DNS. $4 ; 

f The Heco, Fiete was ſent to the Houſe of Commons, by Sir John Francklyn 

ky * and Sir Lacon-IVill;am Child, to carry down a Copy of the aboveſaid Anſwer. 

Cle of 

Par. 4 J 2 

er the Die Veneris 20? Junii, 1701. 

Lord 

Oe A Meſſage from the Houſe of Commons by the Lord Afordaunt, and 

thang, others. Sec Page 378. | 

wr Order d, That the Committee appointed to conſider of the Manner of 

1 Proceedings on Impeachments do meet preſently, and draw an Anſwer 

| m- * 


to this Meſſage. 


 reaty The Earl of Stamford reported from the Lords Committees, appointed 
reaty to conſider of the Manner of Proceedings on Impeachments, the Anſwer 
ule of drawn by them, in Anſwer to the Commons Meſſage this Day: Which 
nd yet was read, and agreed to, as follows : 


A Meſſage was ſent to the Houſe of Commons by Mr. Gery and Dr. 


| Netwt:n, to acquaint them,“ That in Anſwer to the Meſſage of the Houſe 
Jnim- « of Commons this Day, the Lords do acquaint the Commons, That 
erlain, e they might have known, by the Records of the Houſe of Lords, that 
Ithout « the Lords have proceeded to the Trial of the Lord Sommers, on Tueſday 
Halli « laſt, being the Day appointed; and the Commons not appearing to 
f One « maintain their Articles againſt the ſaid Lord, the Lords have, by Judg- 


«*« ment of their Houſe, acquainted him of the Articles of Impeachment 


in the « againlt him exhibited by the Houſe of Commons, and all things there- 
inety- « jn contain'd, and have diſmiſs'd the ſaid Impeachment. 

al Se- « And the Lords have appointed Monday next for the Trial of the Earl 
Privy- « of Orford; on which Day they will proceed on the ſaid Trial. 

f One « The Commons ſtill preſſing for 3 of both Houſes (which 
Unim- « the Lords never can conſent to, for the Reaſons already given), their 
ing a « Lordſhips can infer nothing from their perſiſting in that Demand, than 
JITants any of their Impeachments to a Trial. 


« that they never * to n 


« As to the Lord Haverſham, his Anſwer is now before the Houſe of 


verally « Commons, and the Lords reſolve to do Juſtice in the Matter.“ 
to the ; 
n re- 
iſt ho Die Sabbati 219 Juni, 1701. 
wis for 
Grant The Houſe being mov'd to conſider what is fit to be done in relation to 
therein the Charge of the Houſe of Commons againſt Fohn Lord Haverſham ; and 
qual after due Conſideration thereof, and the Lord Haverſbam deſiring to be 
Vain proſecuted, it was propoſed as follows : 
ur, dit That the Anſwer of John Lord Haverſham to the Charge ſent up againſt 
in the him by the Houſe of Commons, having been ſent down to that Houle It 
en per- is refolv'd by the Lords Spiritual and Temporal in Parliament aſſembled, 
id Im- That unleſs the ſaid Charge ſnall be proſecuted againſt the ſaid Lord Ha- 
e, and verſham with Effect by the Commons, before the End of this Seſſion of 
e Lord Parliament, the Lords will declare and adjudge him wholly Innocent of 
of the the ſaid Charge. 
Crime Then this Queſtion was put, Whether this Reſolution ſhall be agreed 
| to in- to ?—[t was reſolved in the Affirmative. 
ich the It is order'd by the Lords Spiritual and Temporal in Parliament aſſem- 
gun the bled, That Sir David Mitchell, Sir E:mund Harriſon, George Dorrington, 
that the Eſq. Fofeph Burchet, Eſq. Capt. George Bynns, Brooke Bridges, Eſq. George 
a peach- Cornwall, Eſq. Capt. Griffith, Holmes, Edmund Hayman, and 
ey and Treverſe, Eſq. his Majeſty's Surveyor-General, do, and they are hereby 
artition requir'd to attend this Houſe on Aland. next, at Ten of the Clock in the 
Affaits, Forenoon, as Witneſſes on the behalf of Edward Earl of Orford. 
. That A Complaint being this Day made of certain printed Votes of the Houſe 
Haver- of Commons, dated the 20th Inſtant, wherein there are ſeveral Things 
the la- highly reflecting on the Houſe of Peers; It is Order'd by the Lords Spi- 
Unim- ritual and Temporal in Parliament aſſembled, That the Conſideration 
dus, the thereof ſhall be adjourn'd to Monday next, and all the Lords ſummon'd to 
rds ſpo- attend with Wa Notice of this Order. | 
proach- f 
om- 

he ſeve⸗ Die Lune 239 Junii, 1701. 
note ( 

Honour The Earl of Stamford acquainted the Houſe, from the Lords Commit- 
fence d tees appointed to draw, or extract out of the Books, what is to be printed 
Duty kt in relation to the Lords Impeach'd, and the Proceedings thereupon, what 
e Judg was tranſcrib'd in order thereunto; and that there was more to be ex- 
aver ſpa tracted, which as yet was not tranſcrib'd : Whereupon it was ordered, by 
in ſuck the Lords Spiritual and Temporal in Parliament aſſembled, That any 
ing this Three of the Lords of the ſaid Committee do meet when they pleaſe, af- 
ſputabls ter the Houſe is up, and give Order to the Clerk for what ſhall be further 
r which tranſcrib'd out of the Journals, in order to the printing thereof. 

near tbe The Houſe reſumed the adjourn'd Debate upon the printed Votes of the 
d Uni- Houſe of Commons of the Twentieth Inſtant. After Debate, it was 
o mmonꝰ Propoſed to declare, That the Reſolutions of the Houſe of Commons, in 
ate 1o- their Votes of the Twentieth Inſtant, contain moſt unjuſt Reflections on 
N tix Henour and Juſtice of the Houſe of Peers, and are contriv'd to cover 
a 41% 


{ 


. 


| 


(382) 


their affected and unreaſonable Delays in proſecuting the Impeach'd Lords. 

The Queſtian was put, Whether this ſhall be the Reſolution of the 
Houſe ?—lt was reſolv'd in the Affirmative. 4 

I. It is reſolv'd by the Lords Spiritual and Temporal in Parliament 
aſſembled, that the Refolutions of the Houſe of Commons, in their Votes 
of the Twentieth Inſtant, contain moſt unjuſt Reflections on the Honour 
and Juſtice of the Houſe of Peers, and are contriv'd to cover their affect- 
ed and unreaſonable Delays in proſecuting the Impeach'd Lords. 4 

It being alſo propoſed to declare, That the ſaid Reſolutions do mani- 
feſtly ond to the Deſtruction of the Judicature of the Lords, to the ren- 
dering Trials on Impeachments impracticable for che future, and to the 
ſubverting the Conſtitution of the EH Government, 

The Queſtion was put, Whether this ſhall be the Reſolution of the 
Houſe ?—lt was reſolv'd in the Affirmative. 

II. It is reſolv'd by the Lords Spiritual and Temporal in Parliament 
aſſembled, That the ſaid Reſolutions do maniſeſtly tend to the Deſtrue- 
tion of the Judicature of the Lords, to the rendering Trials on Impeach 
ments impracticable for the future, and to the ſubverting the Conſtitu- 


| tion of the Engliſh Government. 


It being alſo propoſed to declare, That whatever ill Conſequences may 
ariſe from the ſo long deferring the Supplies for this Year's Service, are 
to be attributed to the fatal Counſel of putting off the Meeting of a Par- 
liament ſo long, and to the unneceſſary Delays of the Houſe of Commons, 

After Debate, the Queſtion was put, Whether the laſt Words ſhall 
ſtand Part of the Reſolution ? It was reſolv'd in the Affirmative. 

Then the whole Reſolution was read, and the Queſtion was put, Whe— 
ther theſe Words ſhall be the Reſolution of the Houſe? 

It was reſolv'd in the Affirmative, 

III. It is reſolv'd by the Lords Spiritual and Temporal in Parliament 
aſſembled, That whatever ill Conſequences may ariſe from the ſo long de- 
ferring the Supplies for this Year's Service, are to be attributed to the fa- 
tal Counſel of putting off the Meeting of a Parliament fo long, and to the 
unneceſſary Delays of the Houſe of Commons. 

It is order'd by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That the ſeveral Reſolutions made this Day be printed, with what 
was formerly order'd to be printed out of the relating to the 
Lords that were Impeach'd. 

Then the Houſe was adjourn'd during Pleaſure to Robe. 

Then the Houſe was reſumed. | 

The Houſe was call'd over by the Clerk, and the Names of the Lords 
preſent ſet down by the Heralds. 

Then the Houſe was adjourn'd to Ieftminfter- Hull, and the Lords went 
in the ſame Order as thty did to the Lord Sommers's Trial: And being 
come to the Hall, and ſeated, the Houſe was reſumed, 

Leave was given to the Judges to be cover'd. 

Proclamation being made for Silence, the following Proclamation was - 
made for Proſecution ; viz. 


IVhereas a Charge of High Crimes and Miſdemcaners has been exhibited by 
the _ of Commons, in the Name of Themſelves and all the Cimmens 
of England, againſt Edward Earl of Orford ; all Perſons concern'd 
are to take Notice, that he now /tands upon his Trial, and that they may 
now come forth, in order t. make good the ſaid Charge, 


Then the Articles of Impeachment againſt Edward Earl of Orford were 
read, and alſo his Lordſhip's Anſwer to the ſaid Articles. 

Then the ſame Proclamation as before was made for Proſecution ; and 
the Lord-Keeper declar'd, That the Court is now ready to proceed upon 
the Trial of Edward Earl of Orferd, and therefore their Lordſhips are to 
give Attention. 

The Earl of Orford ſaid, His Counſel were ready to be heard, if the 
Houſe pleas'd. 

Then the Houſe was mov'd, and did adjourn to the Houſe above, and 
return'd in the ſame Manner as they went down. 

Then the Houſe was reſumed, and order'd, That the ſame Method be 
obſerv'd, in giving Judgment in the Hall, as was at the Lord Sommers's 
Trial, and the like Queſtion put in the Hall, | 

The Houſe being call'd over, and the Name of every Lord preſent writ 
down for the Lord-Keeper. 

The Houſe was again adjourn'd to W:tmin/ter- Hall, where the Houle 
was reſumed, and Proclamation made for Silence. 

Then the Lord-Keeper put this Queſtion, 

That Edward Earl of Orford be Acquitted of the Articles of Impeach- 
ment exhibited againſt him by the Houſe of Commons, and all Things 
therein contain'd ; and, That the ſaid Impeachment be diſmiſs'd ? 

The Lord-Keeper aſk'd every Lord preſent, Whether Content, or Not 
Content, beginning at the loweſt Baron, 


Lord Haverſham Content 
Lord Herbert 
Lord Offul/ton 
Lord Cornwallis 
Lord Berkeley 
Lord Rockingham 
Lord Lucas 
Lord Cole 

Lord Mo - 
Lord Lovelace 
Lord North 
Lord Wharton 
Lord Eure 

Lord Fitzwalter 
Lord Bergavenn 


Content 


Lord Biſhop of Chiche/ter 


Lord 


* 


171. 
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Lord Biſhop of Peterborougb | * 
Lord Biſhop of Linco/n 2 9 bo 
Bo —— of Norwich 4 Lab 
rd Biſhop of Coventry and Li "ls 
Lord Biſhop of El * 
Lord Biſhop of Sarum 
Lord Viſcount Say and Srale 
Earl of Rochford 
Earl of Scarborough 
Earl of Montagu 
Earl of Portland 
Earl of Berkely 
Earl of Radnor 
Earl of Macclesfield 
Earl of Shaftſbury 
Earl of Burlington 
Earl of Eſſex 
Earl of King/lon 
Earl of Stamford 
Earl Rivers 
Earl of Huntingdon 
Earl-Marſhal 
Duke of Newcaſtle 
Duke of Schemberg 
Duke of Belton 
Lord Steward 
Lord Arch-Biſhop of Canterbury 


Content 


* After which the Lord-Keeper declar'd, That the Votes were Unanimous 
in the Affirmative. 

Then the Lord-Keeper declar'd, That Edward Earl of Orford was Ac- 
quitted of the Articles of Impeachment againſt him, exhibited by the 
Houſe of Commons, and all Things therein contain'd ; and that the ſaid 
Impeachment be diſmiſs'd. 

— his Lordſhip alſo declared to the Earl of Orford, That he was Ac- 

uitted. 
I Then the Houſe adjourn'd to the Houſe above; and being reſumed, It 
is Conſider'd, Order'd, and Adjudg'd, by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Edward Earl of Orford ſhall be, and 
is hereby Acquitted of the Articles of Impeachment againſt him exhibited 
* the Houſe of Commons, and all Things therein contain'd ; and, That 
e ſaid Impeachment be diſmiſs'd, 


The Trial of Patrick Hurly, i treland,” 


Content 


— 


order for printing, be perfect ; and give Order to the Clerk for pri 


44 43 
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— 
— 
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Die Martis 24* Funti, 1791. | $1 
It is order'd by the Lords Spiritual and Temporal in Parliar 
ſembled, 8 the Articles of Impeachments, and Anſwers ON 8 
The Lord Haverſham's Churge and Anſwer; The Lord Somimers, and yy 
| Earl of Orferd's Trial, and all other Things relating thereunto, 
the Reſolutions of Mo laſt, be tranſctib'd and printed; and, 
the Duke of Bolton, the Earl of Stamford; the Lord M barton, the Log 


North. Lord Haverſham, and Lord Sommers, or any Three of them, 4 
inſpect the Journals, and take care that what is or ſhall be tranſcribq, ;, 


ty 
thereof. y 
Then the Houſe taking into Conſideration, That there were | 
Lords chatg'd and impeach'd by the Commons, and no Proſecution 27ain& 
them; Order'd as follows; viz. | 
The Houſe of Commons not having proſecuted their Charge, which 


they brought up againſt John Lord Haverſham, for Words ſpoken by hin 
| at a Free 8 the Thirteenth Inſtant; it is this Day Order'd, by 
the Lords Spiritual and Temporal in Parliament aſſembled, That the ſail 
Charge agaiaſt Jabn Lord Haver ſhall be, and is _— diſmiſs'd. 

The Earl of Portland, being Impeach'd by the Houſe 10 
High Crimes and Miſdemeanors, the Firſt Day of April laſt; It is Or. 
der d by the Lords Spiritual and Temporal in Parliament affembled, That 
the Impeachment againſt William Earl of Portland ſhall be, and is hereby 
diſmiſs'd, there being no Articles exhibited againſt him. 

The Houſe of Commons having Impeach'd Charles Lord Hallifax d 
High Crimes and Miſdemeanors, on the Fifteenth Day of April laſt, at 
on the Fourteenth Day of this Inſtant June exhibited Articles again 
him; to which he having anſwer'd, and no further Proſecution thereu 
It is Order'd by the Lords Spiritual and Temporal in Parliament afſembjg, 
That the ſaid Impeachment, and the Articles exhibited againſt him, ſhal 
be, and they are hereby diſmiſs'd. 

The Houſe of Commons having Impeach'd Thomas Duke of Led d 
High Crimes and Miſdemeanors, on the Seven-and-twentieth of yr; 
One thouſand Six hundred Ninety-five, and on the Nine-and-twentieth d 
the ſaid April exhibited Articles againſt him, to which he anſwer's ; but 
the Commons not proſecuting, It is Order'd by the Lords Spiritual ad 
Temporal in Parliament aſſembled, That the faid Impeachment, and the 
Articles exhibited againſt him, ſhall be, and they are hereby diſmiſs d. 


CLXXI. 


The Trial of PATRICK HURLY, of Moughna, in the County of Clare, Gent. at th 
King's-Bench in Ireland, upon Two (ſeveral) Indictments, the one for Perjury, and the other fa 
Conſpiring with Daniel Hicky, &c. to Cheat the Popiſh Inhabitants of the County of Clare, &. 


May 31, 1701. Paſche 13 Will. III. 


HE Priſener being brought from the Marſhalſea to the Bar, and a 

G Full Jury appearing, the Clerk of the Crown bid him look to his 

Challenges: And after ſome Challenged by him, the Jury Sworn 
were, 


Edmund Perry, John Drew, 
ames Mac Donnel, Hugh Brady, 
ith Brady, Edward Mealing, 
ennis Mac Mahone, Auſtin Bennis, 
Richard Hen, Joſeph Cecil, 
Thomas Brown, Patrick Connel. 


Cl. of the Crown. Gentlemen of the Jury, you are to underſtand, That 
Patrick Hurly fands indicted of Perjury, for Swearing before Neptune 
Blocd, Dean of Kilfenora, One of his Majeſty's Juſtices of the Peace "of the 
County of Clare, That he was Robbed of Three Hundred Piſtoles in Gold, and 

wweral other Things, by four Perſons altogether unknown to him, but whom, 
by the Tone of their Voice, he belicued to be Iriſhmen and Papiſts; whereas, in 
Truth and Fact, he well knew them by their Names and Perſons, being ſet on 
by himſelf, and did not take any thing at all from him. 

Mr. Att. Gen. Clerk of the Crown, You have another Indictment 
againſt the Priſoner at the Bar ; pray charge him with it. 

Clerk of the Crown. Gentlemen of the — you ſhall likewiſe under- 
ſtand, That the fame Patrick Hurly flands here indifted, for that he did 
falſly and deceitfully conſpire with one Daniel Hicky and ſeveral other Male- 

factors, unjuſtly to oppreſs the Popiſh Inhabitants of the County of Clare, and 
cheat them of d great Sum of Money, by colour of the Rapparee Act. 

Mr. Att. Gen, May it pleaſe your Lordſhips, and you Gentlemen of 
the Jury, the Priſoner at the Bar, Patrick Hurly, is here indicted for Per- 


jury ; andthe Perjury is this, That the Sixth of March, 1699, he came Cheat the Country, We will begin with our Evidence of the Perjut}, 


4 


before Dean Neptune Blood, one of his Majeſty's Juſtices of the Peace far 
the County of Clare, and made Oath before be, purſuant to the att 
Statute for ſurpreſſing Tories, Robbers and Rapparees, That being a 
his Father's Houſe in the aforeſaid County of Clare, ſeveral Perſons, with 
their Faces maſked, came unto the ſaid Houſe in the Night-time, and 
forced into his Chamber, made a ſhot at him, and tied him and another 
Man with Cords faſt to a Bedſtead; that by the Tone of their Speech they 
ſeemed to be /r:ſhmen, and that he believed them to be Papiſis; that ht 
knew not one of them either by their Names or Perſons ; that immediately 
they broke open ſeveral Trunks, and took out of one of them a Bag, wherein 
were 374 Guineas, and 345 Piſloles; a Gold Croſs ſet with Diamonds, and 
ſeveral other Diamonds to a great Value, and a great Number of Hclland 
Sheets and Holland Shirts, all to the Value of about 1 300 Pounds; al 
which he ſwore they took away from him; and this he ſwore, in orde! 
that he might (according to the late Act, called the Rapparee Af) make the 
Country re-imburſe this 1300 Pounds to him. Gentlemen, this was al 
falſe, and nothing at all in it but a Mock-Robbery, ated by Perſons en- 
ployed and fet on by himſelf, whom he very well knew, and who todk 
nothing at all from him, but it was only defigned to Cheat the Country; 
and in truth he was not robbed at all, not of the Value of a Farthing. The 
Second Indictment is for a Cheat, in Conſpiring with the Malefactors u 
wrong the ſaid Country, and deceitfully and unjuftly to raiſe Money upet 
the Country, under Colour of the Act of Parliament. 

Mr. Sel. Gen. May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, Mr. Atterney-General has given you an Account of the Indi 
ments: The Second is the Conſequence of the Firſt. If Mr. Hurly ws 
really and truly Robbed, then he did not deſign to cheat the Country: 
But if he was not really and truly Robbed, but that his Examinations if 
all falſe, then he was not only perjured, but did likewiſe conſpire 0 
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Y 
Information of Mr. Hurly, ſworn before Dean Blood. 
l Dean Neptune Blood fworn.] 


oB. * Pleaſe your Lordſhip to give me leave to read it. 


Cort, Do ſo, Sir; take your on Time Lou have read that Paper ? 
$a {CET 

Das that Examination taken before you upon Oath ? 

D. Bld. Yes, my Lord. 

Court. Who was the Perſon that ſwore it ? 

D. Bliad. Patrick Hurhy. | 

Court. Is that the Man. that ſtands there ? 

D. Blozd, Yes, that is he. 


[ Clerk reads the Examination. ] 


Com. Clare. The Information of Patrick Hurly of Moughna, in the faid 
County, Gent. taken bgfore Neptune Blood, Dean of Killfenora, One 
of his Majeſty's Juſtices of the Peace for the ſaid County, 


« HE faid Informant being duly ſworn on the Holy * 
« and examined, faith, That on Sunday, the Third of March, 
« One thouſand Six hundred and Ninety-nine, about Eleven of the Clock 
« at Night, being then at his Father's Houſe at Moughna aforeſaid, and 
« in his Chamber, he ſaw three Men armed burſt in an Out-door of the 
« ſaid Houſe, which opened into a Garden, threw down Mr. Ronane, who 
&« was near the ſaid Door, in a fide Manner, with Swords and Piſtols in 
« their Hands, entered into the ſaid Chamber, raging the ſaid Mr. Ro- 
« ane with them: Inſtantly there appeared a fourth Perſon armed, and 
« with their Faces maſked ; and making a Shot at the Informant, they 
immediately tied him and the ſaid Mr. Renane with Cords faſt to a Bed- 
« ſtead, calling the Informant Rogue, Raſcal, Son of a Whore, Trea- 
« cherous Villain to his Country, and many abſurd Words to that Effect, 
« The ſaid Informant further ſaith, That the ſaid Perſons, by the Tone 
« of their Speech, ſeemed to be 1ri/bmen, and believes them to be Papiſts, 
but knows not any otie of them by their Names or Perſons. That imme- 
« diately they broke open three large Trunks, and took out of one of 
te the ſaid Trunks a Ba „wherein were Three hundred Seventy and 
« Four Guineas, and Three hundred F ny and Five Piſtoles, amounting 
« in all to the Sum of Eight hundred Forty and Eight Pounds, Nine 
« Shillings Sterling, or thercabouts, together with a Gold Croſs ſet with 
Diamonds, and | other Diamonds, to the Value of 'I'wo hundred 
« Twenty and Five Pounds Sterling; and alſo the Number of Twenty- 
four large Holland Sheets, each of them containin Ten Yards, or 
« thereabouts, Price Seventy and Two Pounds Sterling ; and Thirty- 
« five Holland Shirts, amounting to the Value of One hundred Fifty and 
Seren Pounds Ten Shillings Sterling. The ſaid Informant further 
« faith, He heard a great Buſtle and Noiſe, and Shots made in the other 
« Parts of the ſaid Houſe at the ſame Time, which he underſtands was 
done by others of the ſaid Robbers. And further ſaith, That the ſaid 
* Robbers took away all the aforeſaid Gold, Diamonds, Sheets and Shirts, 
and left the ſaid Informant and Mr. Ronane tied as aforeſaid, and lock- 
«ed the ſaid Door on the outſide, He further faith, 'T hat he never got 
any of the ſaid Gold or Goods ſince the ſaid Robbery, And further 
„ ſaith, That when he perceived the ſaid Robbers were _ away, he, 
« this Informant, ſent ſome of his Servants out through a Window about 
&* Four of the Clock next Morning, to makg a Hue and Cry, and to raiſe 
* the Country, to purſue after the Robbers. The ſaid Informant being 
H aſked, Whether the ſaid Robbery was committed by any Contrivance 
Hof his own, or any Friend of his, with Expectation to get Money 
« raiſed on the Country, or for any other Selt-end ? declares, That it 
«* was not, nor does know of any ſuch Contrivance or Deſign, by any 
# Perſon whatſoever, either directly or indirectly. The ſaid Informant 
further ſaith, That two of the ſaid Robbers, which came into his 
„Chamber, had red Cloaths, and underſtands that there were in and 
about the ſaid Houſe the Number of ſeven more of the ſaid Robbers, 
e beſides the aforeſaid four that entered into the ſaid Chamber. He fur- 
„ther ſaith, That he cannot give any Deſcription of any of the ſaid 
«& Perſons, more than is herein ſet forth. And being examined, Whether 
* any of his Servants or Family were from home at the fame Time when 
* the faid Robbery was committed? he ſaid, That he ſent one Calaghan 
* Carty, a Servant of his, that ſame Day to Mr. John Forſter, at Rathorpa 
ein the County of Galway, for a Suit of Mourning Cloaths, which the 
* ſaid Mr. Forftcr brought from Dublin for the ſaid Informant ; and the 
* ſaid Calaghan returned the next Day, being Menday the Fourth of 
* March Inſtant, with a Letter from the ſaid Mr. For/ter ; and that the 
* faid Informer's Wife and her Brother, Mr. Edmond Tirrey, and Mr. 
* Ulick Bourk, who is marricd to her Siſter, were the ſame Night when 
« the ſaid Robbery was committed at Captain Chriſtopher O- Brien's Houſe 
*© at Imiſbtiman, in the ſaid County of Clare. The ſaid Informant fur- 
ether ſairh, That Moughna aforeſaid, where the ſaid Robbery was com- 
* Mitted, is in the Barony of Corcumoree, and County aforeſaid. He fur- 
1 = ſaith, That he had about Four Hundred Pounds of the aforeſaid 
. 
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| © Gold from Alderman: Walton in Dublin, and had the reſt ſometime be- 
* fore from Mr: Chriftopher Fitz- Symonds, Merchant in Dublin. The ſaid 
Informant further faith, That he knows not who any of the aforeſaid 
< ſeven Perſons were, that were in and about the ſaid Houſe, nor yet any 
of the Four Perſohs as aforeſaid, nor from whence any of them 
came; nor whither they went, and further ſaith not.“ 


Jurat: coram me 60 Martii, 1699. 
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Vera Copia 
GUL. T1sDAL: 


Court, Mr. Dean Blood, Is this the very Examination that Mr. Harly 
gave in upon his Qath before you ? 

D. Blood. Yes, Sir. | 

K. Counſel. Did he ſwear it all ? | 

D. Bleed. Yes, he ſwore all the Contents of this Examination to be true: 

Mr. Sol. Gen. My Lord, and you Gentlemen of the Jury, the Scope of 
the Evidence againſt the Gentleman at the Bar is thus : We will ſhew 
you the great Neceſſity he was under, and the preſſing Occaſions he had 
for 117 and that being in great Straits, he was conttiving how to 
ſtave off his Creditors, and fave his Reputation. We will produce the 
Perſons that he had Diſcourſe with about the probable Way of gettin 
Money; and ſome of the very Perſons that were to act in order to it; an 
that when Mr. Ronane was in the Houſe, theſe Actors were to ruth in, 
and to tie him and Mr, Patrick Hurly together ; and then to look in ſuch 
a Trunk, and there they ſhould find ſomething like Gold. That the 
Actors did lurk in and about the Houſe by Mr. Hurh's Appointment ; 
and came into the Dwelling-houſe, as was contrived between them, ruſh- 
ing in with the ſaid Mr. Ronane, who went out into the Garden after Sup- 
per, as was contrived beforehand. When Mr. Hurly was giving in his In- 
formation, Mr. Blaod aſked him; What Witneſſes he ha beſides himſelf ? 
He ſaid, a Servant of his, one Calaghan Carty. We will produce that ſame 
Calaghan Carty, who will give a full Relation of the Matter: 


Calaghan Carty call'd. 


Mr. Bernard. My Lord, one Word for the Traverſer: My Lord, this 
Galaghan Carty and others were the Perſons taken up for this Robbery, and 
actually in Gaol for it; they were the Perſons that did actually rob us. 
My Lord, they were put into Irons, and threatened to be hang'd unleſs 
they would ſwear it was a Sham-Robbery ; and thereupon were diſcharg- 
ed; and after came to this Town, and went before my Lord Chiet- 
Juſtice Pyne, and they ſwore, That their Examination was forced from 
them, It is here in Court; 


| Calaghan Carty ſworn; 

Court; Do you know Patrick Hurly *——Carty. Yes, my Lord. 

Court, How long have you heen acquainted with him ? 

Carty, Since he came into this Kingdom from England, 

Court. How long was he come before he was proſecuted ? 

Court. *T was about two Years. | 

K. Counſel. Will you give the Court and the Jury an Account what 
my know concerning this Robbery ? Tell the whole Truth, and nothing 

ut the Truth. 

Carty. My Lord, I was one of his Servants, He came to me, and 
called me out to his Stable, and drew out a Purſe of Gold, and ſhewed it 
me, and told me, he was to pay one Mr. Arthur ſome Money, who was 
to come ſuch a Day to compound with him for the Money; and if he 
did give him that Money, he would be ruin'd for ever ; but that if I 
would do as the reſt would, I would do him a Kindneſs : And ſays, That 
when Mr. Arthur ſhould hear the Money was robbed, he would compound 
with him: And he told me where the | xx was to be, and the "I'runk 
he would put it into, 

Court. Did you, according to his Deſire, take away the Gold and 
the Linnen ? Carty. Yes, my Lord. 

Court, Was there any others to do it beſides yourſelf? 

Carty. Yes, Four more, Dinagb O-Brien Anirews, Daxiel Hicky, Da- 
mel Carty, and Teigue Carty. 

Court, What did you do with the Linnen ? 

Carty. It was Daniel Hich ok it out, and, he faid, he gave it all 
back again to his Maſter, 

Court. Were you diſguiſed ? 

Carty. Yes; we had ſome' of us Blue Coats, and ſome of us Red 
Coats and Vizards. 


Court. Where had you the Coats ? 

Carty. Mr. Hurly's Man threw them into the Barn to us. 

Court. Had you any Arms ?-—Carty. Yes, my Lord, we had Swords; 
Court. Who gave the Arms . 3 

Carty. Daniel Mac-Cay, Mr. Hurly's Footman. 

Court. Whoſe were the Swords? | 

Carty, I was told they were brought from Dublin by Mr, Hurhy. 
Court, Was there any Fire-Arms? _ 

Carty. Yes, there was Fire-Arms left on a Table by the Door, and 


charged with Powder. 


Court. Had you any Directions about them? 

Carty. Yes, my Lord; they were laid there on purpoſe for the Men, 
Court. Who gave thoſe Directions about the Fire-Arms ? 

Carty. It was Daniel Mac-Cay. 

Court, Were they charg'd ?—Carty. Yes, with Powder only: 
Court. Was any of 'em fired off then? Carty. Yes, there was: 


Ar. Sol. Gen. My Lord, though they were fired off, there was no Ball 
in them : It was not to do Harm, but only to fright thoſe who were not 
in the Secret, 


Cour, 
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Court. Did you take the Gold in the Purſe, or whatever it was? 
Car. My Lord, we were directed by Mr. Huriy to pour it on the 
8 that Mr. Ronane might {ce it. 5 * * oy 130119707 
Court. How long had Mr. 
Car. Two Nights. 
dir J. Mead. Was there a 
to do this Fact ? 
Car. There was, my Lord; when Mr. Ronane 
Back- door. 
Court. Had you any Directions in particular what 
vants ? 
Car. Yes; we had Directions to tie Mr. Hu 
and there was a Bed-cord laid in'the Room ready for the Purpoſe. 
Mr. Recorder. Who gave you the Directions to tie them: 


Car. Mr. Hurly. | 7 
Mr. Sol. Gen. Do you know one Malter Neylan?— Car. Yes. 
Mr. Sol. Gen. Where was he ? | 
Car. He was in Gaol at Ennis, for Mr. Hurly's Debt. 
Mr. Sol. Gen. You were Mr. Hurly's Servant. Pray, did he appear 
publickly about that Time? or, Was he on his Keeping! 
Car. le was on his Keeping. a 
Court. Explain yourſelf. What was the Keeping! ; 
Car. My Lord, he was on his Keeping, for fear of being taken upon 
Writs and Executions : He had Servants in his Houſe, and he kept one 
watching conſtantly, for fear of being taken, 
Court. At whoſe Suit ? Car. At Mr. Arthur's Suit. 
Mr. Att. Gen. My Lord, I am told his Houte was a Sort of Garriſon, 
- and there were regular Works about it. : 
Court. You ſay there were Scouts abroad, and ſome Wall: Pray, give 
an Account what Works there were about the Houſe. 
Car. Yes; there was a Brick-Wall about one Side of the Houſe. 
Court. Do you imagine it was to prevent his being arreſted that he 
built that Wall! Car. Yes, it was, my Lord. 
Mr. Recorder. What ſort, of Money was there when you'open'd the 
—--- What did it appear to be? | 
eal, to ſeal the 


* + % l 8 
N 
14 
Table, q 
+ x * 
24 g 4 
: 
. + @& 


: 


Ronan been here? 
ny particular Time beine when you was 
ſhould: come out of the 
to.do with the Ber. 


| 


= 
„ «= 1 


i 
. 


þ 4 and Ronane together, 


Bag ? 
| Car. It was yellow Pieces; and Mr. Hurley gave his 8 
Bag up again. | 

Car as Mr. Ronane there at that Time? 

Car. The Seal was given before, my Lord. | 

Mr. Sol. Gen. He ſays, It was not he that pour'd the Money out 
Did you judge the Money to be Gold, or Counters ? 

Car. That, my Lord, I did not know. ST Tk 

Mr. Sol. Gen. My Lord, Mr, Hurly pretends that this Man gave an 
Examination contrary to this. Now we will ſhew you, That that was 
done by another Perſon employ'd by Mr. Hurly to perſonate this Man. 
But before that, pleaſe to aſk him as to the Linnen that was carried away, 
what became of it, and who diſpoſed of it ? 

Court. You ſay, there was Linnen taken away---What Linnen ? 

Car. There was Helland Sheets, and they were put into a Cheſt in the 
Barn; and we brought th-m in again. 

Court. Who brought them in ?---Car. Daniel Hicky, and I myſelf. 

Court. Who did you deliver them to ?---Car. To Mr. Aurly's Wife. 

Court. Was he privy to it ?---Car. Yes, he was. 

Court. Did you ever make Mr. Hurly acquainted, that you had reſtor'd 
the Linnen? 

Car. Yes, my I ord, 

Mr. Recorder. Pray, was there any Jewels or Diamonds taken away ? 

Car. My Lord, he ſaid there was ſome in a little Bag, ſome Jewels and 
Diamonds; and he bid us not open it; and we did not. | 

Curt. Was that Bag in the ſame Drawer with the other Money? 

Car. Yes, my Lord, it was. | 

Sir F. Mead. Pray, my Lord, I defire to know, whether he was ever 
tamper'd with by any body ; and who it was ? 

Court, Was you ever tamper'd with, to take off your Evidence ? 

Car. Yes, my Lord, I was---by Daniel Carty, and I refus'd it. 

Court. Was you by Mr. Hurly ; 

Car. No ;---but he ſent his Brother to me. 

Mr. Forſter. Pray, my Lord, let us ſee that Examination: He, after 
that Examination, gave Evidence contrary to what he has now given. 

Court. Do you 2 that there was an Examination ? 

Ar. Sol. Gen. That there was an Examination ſworn before my Lord 
Chief - Juſtice- ---But that this was not the Man. 

Tr. Recorder. Was you ſworn before my Lord Chief- Juſtice Pyne ? 

Car. Never in my Lite. 

Court, Look on it; Is that your Hand ?---Car. It's none of my Hand. 

Mr. Recorder. Pray, look upon it. 

Car. It's none of my Hand. 

Mr. Forfter. ( Produces another Paper.)---Pray, look on that Paper, and 
ſce if that be your Hand or not. 

Car. I don't know whether it be or no; I believe it may. 

Ar. Sol. Gen. Pray, mind which he owns to be his Hand, and which not. 

Recorder, We have to deal with a nimble Perſon. 

* Court. What will you have next ? | 

Mr. Bernard. The next Thing is, What Time of the Day or Night 
the Robbery was committed ? 

Car. My Lord, it was about Ten a-Clock at Night, before the People 
went to Bed. | 

Court. What Month ?---Car. The Month of March. 

Court. What Day of the Month? 

Car. As I underſtand, the Third of 1/arch. 

Court. What Day of the Week? 

Car. Surday. 

Mr. Bernard. Where was you on Alenday Morning ? 

Car. I was at Correfin. 
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Mr. Bernard. Pray 
Car. I don't know; I believe he may, for I know no other B 
had there, nor I ſaw ho other Buſineſs be did there. 8 

Court, Mr. Bernard, he ſays this---As Mr. Ronane was to go ot 
the Back-doot, then at that very Time they came thro' the Garden. 

Car. Yes, my Lord; Mr. Harhy's Man came to give us a Call. 
_ Court. He fays, Hurly's Ma did give them Notice when Mr. Raw 
did go abroad. nn. U 

Mr. Bernard. Do you believe that Mr. Ronane went abroad? 

Court. He ſays, It was uſual for Mr. Ronane to 7 abroad. 

Ar. Att. Gen. My Lord, the next Witneſs we thall produce 
Servant, that was in the Houſe with Mr. Hurly the ſame Time 


Mr. Sol. Gen. This Lady goes in the Family. by the Name 
Rabbet; Margaret is Piers M Connent, Kachel. 7 E ** 


[An Interpreter ſworn, becauſe ſbe could not ſpeak Engliſh 77 h 


, was Mr. Noname privy at all to this R 5 


ang 


Mr. Sol. Gen. Pray, aſk her, Whether ſhe knew Patrick Hurh, ai 
let her point at him. N 


Con. There he is. 
Mr. Sol. Gen. What does ſhe know of th 


is Robbery, this pretend 


Robbery ? r 
Court. Pray, aſk her how long ſhe has been acquainted with Mr. Hog 
Interp. This Year and a hal? | d 
Court. Was ſhe a Servant, or no? | 
2 2 7 Servant in the Houſe for a Year * 1 * þ 
-ourt. Does ſhe know of any Robbery, or preten obbery comny 
ted on Mr. Hurly ? 4 TRY * t 


Interp. She knows there was a Robbery. 
Court. Was ſhe a Servant in his Houſe at that Time ? 
Interp. Yes, my Lord, ſhe was. 
Court. Let her tell what ſhe knows of it from the Beginning to the EA 
Ar. Recorder. The whole Story, the whole Intrigue. 
Inter p. She ſays, ohe Hicky, and Calaghan Carty, Donogh O-Brie 4. 
drews, came into the Houſe at Night, and Teigue Carty and Daniel Cary, 
Court, Were they disfigur'd ? Inter p. Yes, ſhe ſays, they were. 
Court. How did the know them ?---/nterp. As Calaghan Carty told her, 
Court. When was that ? CL | | 
Interp. After he came out of Gaol. 
Court. Did ſhe know any of them when their Diſguiſe was on ? 
Interp. No, ſhe did not. 


* 


Court. Did ſhe know of any Contrivance of a Robbery ? 

Interp. No, ſhe did not. | | 

Court. What Time of the Day or Night was this Robbery committed} 

Interp. She ſays, my Lord, about Ten of the Clock at Night. 

Court. What Month? or, What Time of the Month! 7 

Inter p. She does not know ; but it was about Ten of the Clock a 
Night, as ſhe believes. F 

ourt. Pray, in what Manner was it, that they came into the Houſe? 
Interp. She ſays, my Lord, that about that Hour of the Night ſhe cane 


ſa 
in before Mr. — 5 went out at the Back-door; and that theſe Fin 
Perſons came in at that time into the Houſe. | 

Court. What Part of the Houſe was ſhe in then, when theſe five Perſons 
came in ?--- [nterp. She was in the Kitchen. 

Court. Aſk her, How could ſhe ſee theſe Perſons, when they came into 
the Houſe, from the Kitchen? Interp. She fays, ſhe could not. 

Court. How ſoon after they got in had ſhe Notice the Robbers were 
got into the Houſe ? 

Interp. She ſays, that as ſoon as they came in, one Mac-Caie cry'l 
Murder, and ſaid, his Maſter was kill'd. 

Court, Where were the Robbers then ? 

Inter p, In the Parlour, near her Maſter's Chamber. 

Court. What Arms had they that Time there? 

Interp. She ſays, that they had Fire-Arms and a Sword; and that they 
ſhot at them, 

Court. Which of them had Arms? 

Interp. She ſays, All that ſhe ſaw had Arms. 

Court. Was there any Body wounded ? or, Was there an 
given by any Servants, that occaſion'd them to fire? 

Interp. L here was nobody to oppoſe them. 

Court. What made 'em firt off the Gun then? 

[nterp. She does not know, unleſs it was to keep them in, and frighten 
'em. 

Ceurt. How far was this Houſe where Mr. Hurlyliv'd from any Neigh- 
bours ? 

Interp. She believes there were ſome Neighbours half a Mile off. 

Court. Was ſhe in the Parlour ? or, Did ſhe ſee any Arms in the Houle 
before the Robbers came in? or, Did they bring the Arms with 'em! 

Inter p. She ſays, there were Arms in the Parlour when they came in. 

Court, Were theſe Arms ſhe ſaw with them the ſame that ſhe ſaw in the 
Parlour before they came in ? 

Interp. They were the ſame Arms. 

Court. Did the ſee thoſe Arms ?---How long did ſhe ſee em there befor? 
the Robbers came in ? 

Interp. She ſays, that the Arms lay there all the Evening before. 

Court. Was it uſual for the Arms to lie there bejvrc ? 

Interp. "Twas ſo ſometimes. 

Ar. Sol. Gen. What was, Mir. Hurly's Motive for keeping Arms always 
ready at the Door? What Occaſion had he for them? 

Interp. She does not know any other, than that her Maſter was in Debt, 
and apprehenſive of Trouble; and that he kept thoſe Arms ſor hö 
Defence. 

Curt. Pray, does ſhe know what was taken away from her Maſter 4 


y 8 


Mr. Bernard. How far is that from Mr. Huriy's? 
Car. It is hve Miles, 
Court. How long did you ſtay at Correfin 2 | 
ar. | ſtay'd there till News came, that the Robbery was committed; I 
ſtay'd till Night, 


| 


| her Maſter with him afterwards ? 


that Time? 
Interp. She knows that they took twelve Pair oi Flalland Sheets. 
Court. Did ſhe ever ſee any of the Linnen that was taken away from 
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Jaterp. There were Sheets/in the Houſe after the Robbery, and ſhe direct Proof, that ſome of the Goods, and particularly the Linnen, came 


belicy the fame Sheets. | 
| bes rk. The Sheets in the Robbery were large, double Holland 
Sheets. Pray. what Sheets were they ſhe ſaw afterwards in the Houle ? 
InterP- Large Holland Sheets. EO 
80d. Gen. How many Pair of Holland Sheets did. ſhe ſee in the 
after the Robbery ? 1 ANY 

_ 3 ſaw four or five Pair of Holland Sheets in the Houſe after 
hoe Pray; how ſoon after the Robbery did the ſee thoſe 


Houſe ?--- After the Aflizes. 
ion" — Dan: Pray, 1 Whether any Goods were ſent out to 


Inter * 
nf e Goods, to ſecure them. f 
Mr. Att. Gen. As I underſtand this Woman, when theſe Robbers had 


into the Parlour, Daniel Mac Caie ran into the Kitchen, and cry'd, 
Murder ! Murder ! I would fain know, ſince Daniel Mac Caie was not 
tied, and that the Robbers did not tie her, why they did not go out to 
; Hue and Cry, and raiſe the Country. 
She ſays, my Lord, that there was none of them tied; but 


make 


Interp. 


id not go out. 
. 2 2 how came it about, that after the 


* rs came in? | 
ET She ſays, ſhe believes they could not hear. 

Mr. Att. Gen. Pray, when they fired off the Fire- Arms, did they pre- 
ſont them at her, or at Daniel Mac Caie ? or, Did they find any Holes 
the Shots had made in the Cieling, or Marks of the Bullets in the Wall, 


or in any other Place ? 
Interp. She ſays, they hurt nobody, and they ſaw no Holes or Marks 


of Shot or Bullets. 

Mr. Att. Gen. Aſk her, Whether the Arms that were in the Parlour 
did not uſually hang on Racks or Hooks; and where were they a little be- 
fore the Robbers came into the Parlour ? 

Interp. They were upon the Table, my Lord, near the Door. 

Court. Where did theſe Arms uſe to be at other times? 

Interp. She ſays, at the ſame Place, near the Door. 

Mr. Forfter. hat number of Arms did Mr. Hurry uſe to have in the 
Houſe ? and, Of what Sort ? i 

Interp. A couple of Fuzees, a Blunderbuſs, a couple of Carbines, and 

ols. 
"__ Bernard. Pray, how many Swords were there uſually ? 

Interp. She did not know of any but her Maſter's Sword; ſhe ſaw 
but 1 wo. | 

Mr. Bernard. How does ſhe know the Shots were made out of theſe 
Arms that were Mr. Hurly's ? ; 

Interp. She ſays, that ſhe was ſhot at twice. 

Mr. Bernard. And was it out of theſe Arms that uſed to be in the 
Parlour ?---[rterp. She was ſhot at with a Piſtol. 

Mr. Bernard. Was it with Mr. Hurly's Piſtol ? 

Interp. She believes it was. 

Court, Whether theſe Arms, that were fired off, were the Arms that 
lay on the Table? 21 | 

Interp. She was told afterwards, by the Perſon that did it, that they 
were her Maſter's Arms, 

Court. Who told her of it ?- Inte-. Calaghan Carty. ; 

Mr. Bernard. She has no other Knowledge of this but as Calaghan 
Carty told her. When was it he told you this? 

Interp. After he came out of Gaol. 

Mr. Bernard. How long was that after the Robbery ? 

Interp. They were long in Gaol ſhe does not know, | 

Mr. Bernard. Tho' ſhe was our Servant then, we ſhall ſhew whoſe 
Servant ſhe is now, and how ſhe has been promis'd to be Portion'd 
and Petticoated. Does ſhe know Teigue Carty ? 

Interp. Yes, ſhe does. | 

Mr. Bernard. Does ſhe know Daniel Hicky ?--- Interp. Yes, as Lord. 

Mr. Bernard. Does ſhe know Donogh O-Brien *--Interp. Yes, the does. 

Mr. Bernard. Had ſhe this Account from any of thoſe Perſons ? 

Interp. She did not aſk them. ; 

Sir Jahn Mead. Whether the Arms Mr. Hurly had, were carried away 
by theſe Perſons, or left there ? 

Interp. She ſays, they took em out, and lock'd the Door, and left 
'em without the Houſe. : 

Mr. Hel. Gen. Upon my Word, a Man that had robb'd Thirteen 
hundred Pounds, would hardly have parted with his Arms till he was fafe 
lodg'd.—W hat became of the Arms? Who had em afterwards ? 

Interp. She ſaw the Arms in the Houſe again, 

Court. Were the Arms abuſed any ways: 

[nterp. She heard they were ſtuff'd with Gravel; but ſhe does not know 
whether it was ſo or no. 

C:urt, Who did ſhe hear ſay ſo? 

Interp. She heard the Family ſay ſo. 

Mr. Bernard. Pray, when did he ſee that Calaghan Carty? How long 
was it from the Time of the Robbery to the Time he told her this ? 

Interp. Next Day in the Evening ſhe ſaw him after the Robbery. 

Mr. Bernard. About what Time? 

Interp. She does not know certainly what Time of the Day.---It was 
Aſternoon, pretty late, after the Cows were milk'd. | 

Mr. Hurly. She ſays, the next Day this Man came back.---The Man 
lays, he was at 3 till Night. ; 

Mr. Sl. Gen. He ſays, That after the Robbery was committed, he 
went that Night as far as Correſin; and, that being weary himſelf, he ſent 
vis Father with the Letter to Mr. For/ter's, and afterwards came back 
uin in the ſame Evening. a 

Mr. Sol. Gen. My Lord, we are inform'd, that this Woman can give 


Shots went off, no | 


| 


back to the Houſe ; and that, being dirty, the waſh'd them. 

Court. What Goods were taken away, does ſhe know, the Night Mr. 
Hurly was robb'd? = 

Interp. She ſays, they took Twelve Pair of Holland Sheets, and about 
Three and Thirty Shirts, | 

Mr. Sol. Gen. I deſire to know, Did ſhe afterwards waſh any Linnen, 
Sheets or Shirts, and how they were dirty'd with ordinacy wearing, as by 
going abroad ? 

Interp. She ſays, there was at leaſt four or five Pair of Holland Sheets 
that were ſoil'd. 

Mr. Sol. Gen. Did ſhe waſh any Linnen ? 

Interp. She was at the Waſhing of em. 

Mr. Sol. Gen. Did ſhe obſerve after what manner they were dirtied, by 
People Jing in them, or otherwiſe ?---{nt-rp. She does not know. 

Mr. Butler, Does ſhe know of any Holland Sheets ſent to any Gentle- 
man inthe Country from Mr. Hurly ? 

Interp. She knows that ſome of his Linnen was ſent to Mr. O. Brien's. 

Mr. Dean. How came ſhe to ſtay in the Room after Shots made at her? 
How came ſhe to be fo ſtout ? 

Interp. She ſays,” ſhe durſt not ſtir: One had a Piſtol in one Hand, and 
a Sword in the other, and ſhe durſt not ſtir. 

Mr. Dean. How long before the Robbery did ſhe ſee Calaghan Carty ? 

_ That Day the Robbery was committed, which was Sunday, he 
dincd there. 5 | 

Mr. Bernard. My Lord, I defire to know whether ſhe did not ſee 
Calaghan Carty very often after the Time the Robbery was committed, 
and how often ? | 

Interp. My Lord, ſhe ſays, that after the Robbery was committed, 
Calaghan Carty was in the Houſe after his Return from his Errand : He 
continued in the Houſe until ſuch time as he was taken. 

Mr. Bernard. Pray, who took him ? | 

Interp. One Haloway, ſhe ſays, one Buck, and ſome Dragoons, 

Mr. Bernard. Pray, did Calaghan Carty tell her any thing of this Rob- 
ny the Time he was in Priſon ? —Interp. She ſays, he did not. 

r. Bernard. Whether ſhe did not believe this to be a real Robbery, 
until he told her after he came out of Priſon ? | 

Interp. She did then believe it was a real Robbery. 

Mr. Bernard. Does ſhe believe now, in her Conſcience, it was a real 
Robbery ?----[nterp. She does not. | 

Mr. Bernard. What is the Cauſe ſhe does not believe it now ? 

Interp. She ſays, that ſhe found jt out ſince to be otherwiſe. 

Ar. Sol. Gen. Aſk her again,---What is the Reaſon that ſhe does not 
believe it to be a real Robbery, as well now as at the Time it was 
committed ? | 5 

Inter p. She ſays, my Lord, the Reaſon for believing that it was not a 
real Robbery, is, That ſhe found it out to be otherwiſe, not only by the 
Actors, but by the Servants and the Neighbours. 

Mr. Sol. Gen. Pray, ask her again. 

Interp. She believes it was not, for ſhe found it out, and they con- 
feſs'dit : And a Portmanteau with ſome Linnen, that was ſent away to 
Mr. O-Brien's, being afterwards come back from Mr. O-Brien's, when 
the Linnen was taken out of it, ſhe ſaw there the Table-Cloth that was 
taken away by the Robbers that Night. 

Ar. Att. Gen, Pray, was that Fable-Cloth uſed that Night of the 
Robbery at Mr. Hurly's Table ?---Interp. She ſays it was. 

Mr. Sol. Gen. She was aſk'd, Whether or no ſhe believes it was a real 
Robbery ? and ſhe ſays, It was not a real Robbery ; and her Reaſon was, 
That in a Portmanteau that came from Mr. O-Brien's Houſe, there came 
back a Table-Cloth that was uſed and taken away that very Night of the 
Robbery at Mr. Hurly's Houſe. 

Court. Aſk her, whether ſhe took Notice of any Table-Cloth that was 
in Mr. Hurly's Houſe the Night of the Robbery, that afterwards came 
back from Mr. O-Brien's ? | 

_ She ſays, they had that Table-Cloth in the Houſe that Night 
of the Robbery. 

Court. Was it taken away by the Robbers ? 

Interp. They did take it away that Night: It was upon the Table in 
the Parlour, and they took it away. | 

Court. She ſays, the Table-Cloth was in the Parlour, on the Table, 
the ſame Night the Robbery was committed: Pray, ask her, Was it on the 
ſame Table where the Arms were ? 

Interp. It was upon a Side-board, my Lord, | 

Mr. Bernard. Pray, when did ſhe leave Mr. Hus ly's Service? 

Interp. She ſays, that ſhe left his Service, and continued in his 
Father's Houſe till about Chriſimas. 

Mr. Bernard. Pray, whoſe Service did ſhe go to afterwards ? 

Interp. She went to Service to one Mr. Mogan. 

Mr. Bernard. Was ſhe at Sir Donogh Obrien's Houſe after that 
Time ?---W hether ſhe was ſent for by Sir Donogh O-Brien--and for what? 

Interp. She was there after ſhe left her Service. 

Mr. Bernard. How long after ſhe left her Service ? 

Interp. She belicves, within. two or three Days after. 

Mr. Bernard. Did ſhe go of herſelf, or was ſhe ſent for? 

Interp One Conflance Davoir brought her there. 

Mr. Bernard. Is he a Servant ?----[nterp, No. | 

Mr. Butler. He is a Man that keeps an Ale-houſe in Corrofin.---Did he 
tell her Sir Donogh O- Brien ſent for her ?---Interp. No, he did not. 

Mr. Bernard. What Buſineſs had ſhe there? 

Interp. He did not tell her what Buſineſs. 

Mr. Bernard. To what End or Purpoſe did ſhe go there? 

Interp. She ſaid, that he was her Friend, and ſhe went along with him. 
Ar. Hel. Gen. What did ſhe go thither for? 

Interp. To give an Account of what ſhe knew concerning this Robbery. 


Mr. Bernard, Mr. Hurly was very ſevere on Sir Donogh O-Brien.----- 
Did ſhe ſee Sir Donogh O- Brien ? 
5 Interp. 


- WW ga . 


— 
be 8 9 
1 — = — 
3 — - 2 4 — 1 —— , ⏑§—«˖ = 
4 = _ 


—— — — 
- 
— — 


held out for two or three Days. But, as I was coming out of the Room 
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Mr Bernard, Had he any Diſcoutſe with her? 
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Interp. She ſaid nothing to Sir Donegb, nor Sir Donogh to her---but 


me was carried before a Juſtice of Peace. 
Interp. She does not know that. 2 1 
Mr. Bernard. Whether Sir Donogh O- Brien was there ?- Whether ſhe 
did not hear the Country, and all the Neighbourhood, ſay, That if they 
did not make this no Robbery, Sir Donogh would be ruin'd ? 


4 4 


thing but Truth. | oo 
Mr. Bernard. Was there any Premiſe made you of a Portion ? 
Interp. No, there was not. | ed 
Mr. Bernard. Was ſhe tamper'd with by any ? 
Interp. She ſays, No. | RA 
Mr. Sol. Gen. Don't aſk her if ſhe has been tamper'd with, for ſhe does 
not underſtand it; but, whether ſhe was offer'd any thing at all for ſwear- 
ing in this Cauſe ? 3 
Interp. She ſays, No; ſhe was offer'd nothing at all. 


Interp. She ſays, ſhe heard no ſuch thing; but was deſir d to ſay no- 


Mr. Sol. Gen. Now we will call Walter Neylan, who will give an Ac- 


count of this Matter out of Mr. Hurly's own Mouth. 


Walter Neylan ſtvorn. | 

Court. Give an Account to the Jury what you know in this Matter. 

Mr. Sol. Gen. Let him tell if he was in Priſon in Ennis Gaol, and on 
what Account, and what paſs'd there between him and Hurly. 
NMeylan. My Lord, the ſame time that Mr. Hurly was committed upon 
Suſpicion of the Robbery, I was in Priſon myſelf. 
Court. On what Occaſion res you there then ? 

Neylan. I was bound for Mr. Hurly, and was confin'd for his Debt. I 
was in Converſation with him during his Confinement. 

Court, Was he confined in the ſame Gaol ? 

Neylan. Ay, and in the ſame Room. 

Court. Who was in the Gaol with you ? Was there one Donogh O-Brien 
Andrews there ? | 

Neylan. There was four Servants of Mr. Hurly's ; Donogh O- Brien An- 
drews, Daniel Hicky, Calaghan Carty, and, I think, Daniel Carty. 

Court. What paſs'd between 3 and Mr. Hurly ? 

Neylan. My Lord, Three of them diſcover'd the Robbery, and the other 


where I was confined, this Man Donogh O-Brien Andrews ſaid to 
me, Do you know whether my Maſter is working any thing for my Li- 
berty ? No, ſays I, I do not. Pray, ſays he, tell him out of Charity, that 
he take Care for my Releaſement, or elſe I muſt diſcover as well as the reſt. 

Fury. We do not hear him, 

Court. He ſays, he was in Priſon at the ſame Time with Mr. Hurly 
and four of his Men at Ennis: That he was converſant with Hurly, be- 
ing Chamber-fellows : "That 'Three of the Perſons, that were thus con- 
fined, confeſs'd the Robbery ; but there was Donegh O-Brien Andrews, he 
ſtood out, and diſown'd it for ſome Time; and afterwards this Donogh 
O-Brien Andrews came, and ſaid to him, Pray, do you know whether my 
Maſter is doing any thing for my Releaſement? and he ſaid No, he did 


not. Pray, tell my Maſter, out of Charity, that if he does not ſoon work | 
out my Liberty, I muſt diſcover as well as the reſt of my Fellow-ſervants. | 


Neylan. My Lord, upon this 1 came to Mr. Hurly, and told him the 
whole Matter. Says Mr. Hurly, If this Man does own it, I am undone, 
for he is the Man that knows moſt of it; and call'd me aſide, gave me a 
Piece of Money, and deſir'd me to give it to him, that he might not diſco- 
ver; and to tel! him, that he would ſend for Security, and get him diſ- 


charg'd, tho? it were from the County of Gallway. I went down accord- | 


ingly with the Piece of Money into the Gaol; and becauſe I was unwil- 
ling to hold any Diſcourſe with the ſaid Denegh O-Brien Andrews alone, 
I gave the Piece of Money to Calaghan Carty to give him, and told him 
war Mr. Hurly ſaid. Says Donogh O-Brien Andrews, This will not do, 
for I love Liberty better than my Life, and I will diſcover. At the Time 
of this Man's ſaying he would diſcover, Mr. Hickman, a Juſtice of Peace, 
came into the Gaol; whereupon Mr. Hurly deſired me to ſpeak to Mr. 
Hickman, and pray him to ſpeak to the Gaoler, that this ſame Donogh 
O-Brien Andrews may have more Liberty than he had, and deſired me to 
be Security for him, and that he would give me Counter- Security. I told 
him, I would not ſpeak to him : Says Mr. Hurly, You ought to do it, 
it not in point of Friendſhip, yet in point of Gratitude ; for it is through 
your Means I was forced to take thoſe Meaſures. 

Court. Mr. Neylan, Pray, Sir, what did Mr. Hurly ſay to you when you 
came to him, and told him what Donogh O-Brien ſaid to you? 

Neylan. He ſaid, That was the Firſt Man ta whom he communicated 
the Contrivance of the Robbery ; and, That it was moſt dangerous if he 
ſhould diſcover it. 

Mr. Sol. Gen. Who ſaid ſo? 

Neylan. Mr. Hurly ſaid, That this Man was the Firſt Man that he 
ſpake to of the Contrivance; and he ſaid, he was the Principal of the 
Four that contriv'd it. 

Mr. Sol. Gen. Who did you give this Information to? 

Neylan. I gave it to Mr. Butler; and there was preſent three or four 
Tuſtices of Peace more. 

Court. At the Time he was examined before the Juſtices of the Peace, 
be did not give the latter Part of the Evidence: I afk'd him why he did 
not? He ſays, Becauſe he did not recollect himſelf. The firſt Part he 
did not give, concerning the Piece of Money. 

Mr. Forfler. The Priſoner deſires to know after what Diſtance, of Time 
he recollected himſelf ? 

Court. After he had given his Examination into the Juſtices of Peace. 

Neylan. A Month or Six Weeks, I think, my Lord---But I told ſeve- 
ral People of it before. | 

Mr. Forfter, How came he to ſend for a Juſtice of Peace to take his Ex- 
amination at firſt, and not to do ſo afterwards, when the latter Part of it 
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Mr. Bernard. What Juſtice of Peace? = OE LO 
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VNqglan. Becauſe Mr. Huriy was in Gad at the firſt Time, 15 
12 he might have come to a Trial ; but after he was remov d up hen, 
I deſpair'd of his coming to a Trial, and ſo did not think it material. 
Mr. Hurly., My, Lord, this ig 4 Man that was in Trouble for me, 2 
bound to Thomas Artbur on my Account: He had a Pique to me, and 
him ; he lampoon'd me, and I him. I appeal to the Gentlemen of N 
Jury, whether I, that had my Wife and Siſter with me, whether they dow 
think I ſhould rather have truſted them with ſuch a Thing? All that h 


| here ſays is out of Pique and Malice, which the Gentlemen of the Coup: 


try do know. |, | r 6 21h ITS 
Court, Mr. Hurly, you are. a Man of Parts, and you know what is uy 
to be done in this kind: If you pieaſe, you may have Pen, Ink, and Þ, 
per, to take Notes: and, when it comes to your Turn, you ſhall 2 
| what „ you pleaſe. e ö 
Mr. Hurl, My Lord, 'tis all Malice. HY 
| Neylan. My Lord, I did contrive to make him pay the Debt of Ty, 
hundred Pounds (for which I was bound for him) ; but I ſuffer's b,. 
mage above Threeſcore Pounds more---I did indeed get an Execution 
| againſt his Goods. | | 
Court, He ſays, he was mightily damnified by being bound for you, 
and that, having Counter-Security, he did order Judgment to be enter} 
up againſt you; knowing that you had valuable Goods in the Goal, be 
order'd them to be taken. | ; 
Mr. Hrly. He ſays, my Lord, that he was ſo much damag'd : 71 
prove, as Lord, that his Debt was ſatisfied, and over and over. 
Mr. Att. Gen. My Lord, we will produce a Witneſs, that ſaw thi, 
Rapparee Act perus'd in Mr. Hurly's Houſe at Meughna; and we'll they 
you what paſs'd at reading the Act. 


Capt. Charles Mac-Donogh fworn. 
Mr. Att. Gen. My Lord, Captain Mac-Donogh will give your Lord. 
ſhips and = an Account of the Neceſſity the — — — 
and that the Rapparee Act being read on ſome certain Occaſion at x 
certain Place, what happen'd thereupon. | 
Court. Pray, Sir, give an Account to the Jury what you know of Mr, 


| Hurly, and his Circumſtances. 


Capt. Mac-Donegh. My Lord, I was well acquainted with Mr, 
Hurly ſince the Time he 5 out of — I — Letters from 
him, and I was employ'd by him in negociating ſeveral Affairs in the 
Country, and particularly againſt his Brother, that ow'd him ſome Mo- 
ney. I thought he was very ſevere againſt his Brother, and I charg'd hin 
for being ſo unkind to him: He ſaid, he was in want of Money, and 
ſo could not help it. And I was with him when he was reading the late 
Act of Parliament relating to the Article- men; and he faid, He would pal 
his Adjudication according to the Articles of Galway. I ſaid, I thought 
he was in France, and not in Gallway. Said he, It's no matter, I will 
prove it. And he came after to Dublin, and paſs'd his Adjudication. And 

after he came down again from Dublin I was with him; and he brought 
with him the Act of Firliamete, commonly call'd The Rapparee Act; and 
he ſaid, That the Rapparee Act was a clever Way to recover Money 
from the Country. 

Court. When was this? «+ 

Capt. Mac-Donegh. The latter end of Chri/mas, before the Robbery, 

Caurt. Pray, what Year ? 

Capt. Mac-Donogh. My Lord, it was Chriſimas 1699. 

Mr. Butler, Have you any of thoſe Letters of Mr. Hurly, that ſhews 
he was in great Want of Money ? 

Capt. Mac-Donogh. Yes, I have. 

Mr. Recorder. Pray, in what Circumſtances was he at Chriftmas 1699 ? 

Capt. Mac-Donogh. He was poor and indigent ; and he ſaid, He was ſo 
great a Friend to his Brother, and lov'd him ſo well, that he would not 
have proſecuted him, if he had not wanted Money. 

Mr. Att. Gen. Had you any Diſcourſe with Mr. Hurly after the Rob- 
bery? Pray, what was it ? 

Capt. Mac-Donegh. My Lord, Capt. O-Brien writ me a Letter after 
he came to the Place, and was perſuaded by him, that it was a real Rob- 
bery, and deſir'd me to come, that we might conſult the Matter: And 
knowing, that he had no ſuch Money, I wrote him a Drolling Letter, 
That I believ'd it was ſome Papi/ts robb'd him ; and that he would re- 
cover his Money of the County. I came to Ennis, and he told me, He 
had loſt all that he had in his Houſe to pay his Debts ; which I ſmil'd at, 
becauſe I was before in his Houſe when he came from Dublin; and ] ſaid to 
him, I hope you have brought Money, for otherwiſe the Country will be 
too hot for you now, becauſe Mr. =o lies in Goal fer you; and this 
Sheriff is not your Friend. And he did not pretend that he had Money; 
but ſaid he, 1 matter that, for Sir Toby Butler and Colonel John Mac- 
namarra will make my Intereſt good with the Sheriff. And ſo the Letter 
coming aſter from Capt. O-Brien to me, that Mr. Hurly had loſt ſuch a 
Sum of Money, I laugh'd at it, becauſe 1 knew that he had no ſuch Sum. 
And when he told me, at the Aſſizes at Ennis, how that he was robb'd, 
he ſaid, He would give me Two hundred Guineas if I manag'd the Bu- 
ſineſs for him, to get the Money from the County. 

Mr. Att. Gen. You had ſeveral Letters from Mr. Hurly : Pray, let us 
ſee em. 

[ Shews the Letter. 

Mr. Recorder. Did you receive this Letter from Mr. Hurhy? 

Capt. Mac-Donogh. Ves; 'tis his Hand-writing---There has paſs'd 
many Letters between him and I. 

Mr. Recorder. Did you ever diſcourſe with him ſince you receiy'd this 
Letter about the Subject and Matter of it? 

Capt. Mac-Donegh. Yes, I did. 

Court. Did you ever anſwer it ? 


Capt, Mac-Donegh. Yes, I did. 
[The Letter read.] 


came to his Memory ? 
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Dear Confin, | 


usr now I received the encloſed from our never-failing little Agent: 


ave hitherto done, is but very inſignificant to the main 
; M od ag 1 be not duly executed, and e Loſs of Time, there 
mes other Way on Earth to do it, but that we thought of and propoſ- 
5 * * is nen the Colonel comes in Perſon, immediately after the 
s Aſſizes to execute the Surplus of the F ier. Fac. the Gentleman will, 
© Joubt on't, ſend to him (as he did before) to know if he has any 
6 x7 inſt his Perſon? When he ſends him Word he has not, he will come 
6 im and when they are together, you mult get ſome Clever Fellow 
0 DA will put it into his Hands. Spare no Coſt to do this, my Dear 
F jend: You poſſeſs the Matter fully, and I have ſeveral 1 
6 Proofs of the Sincerity of your Intentions towards me ; therefore will 
« ſay no more, but refer it wholly and ſolely to yourſelf ; and deſire once 
0 — vou will ſpare no Coſt to compaſs it. The great Friend arrived 
i Bulla, and he expects our Cogſias there Wedneſd+y next : He goes 
away Saturdoy Night to Selomon his Brother-in-Law's Houſe, where it 
« would be a vaſt Comfort for him, towards his Journey, and the carryin 
« on the Clever Touch, to receive a Box of Pills from you, which wil 
« he very much wanting. If not, and that you could get a Bill for't 
from Piere Verrony, who will be there to meet my Brother John, it 
« ſhall be highly ſerviceable ; make it payable to our Agent, at Mr. Tho- 
« mas Hewlet's Houſe in Smithfield, and ſhe will pay it to Mr. Baldwin. 
Let not our generous Friend's Good-Nature be prevail'd upon to give 
« any Time or *orbearance ; for, I do aſſure you, that and more muſt be 
d out to carry on the Clever Touch ; which I have the greater Hope 
« will not fail taking the good Effect, ſince you are ſo poſitive in it. 1 
« hope you have a Will. Do your Buſineſs with Sir Theo. and ſend his 
Opinion about the Elegit. Our Couſin will write to you from Dublin, 
« directed as you ſhall appoint in the Anſwer to this. I will take Leave, 
« bexzing the Favour you will remember me moſt thankfully to our wor- 
G thy F riend, whoſe * I ſhall find a Way to return as he deſerves. 
« The longer he ſtays after the Aſſizes, the worſe 'twill be for us. Diſ- 
patch me back the Bearer as ſoon as you can, and pay an Expreſs, if 
« you do not come yourſelf, of — Night to Solomon's : Our Couſin 
« will go from thence on Sunday before Day. My Service to Mr. Conner, 
and know whether he delivered and ſeconded the Letter to my Lord C. 
. Put this Letter and the encloſed into your Fob, leſt you ſhould drop 
„it. As you have appeared all along a true Friend for me, my Dear 
« Kinſman, go through with it, and aſſure yourſelf your Pains ſhall not 
de ill beſtowed. The executing this, is the Clever T ouch indeed; and 
«| am ſure it will ſucceed, ſince you undertake it. My moſt kind Ser- 
* vice to my worthy Friend; I hope he hunted well.” 


Mi. Sol. Gen. Pray give me that Letter——My Lord, I ſhall take leave 
to rcad it, and aſk ſome Queſtions out of it. Sir, by the Oath you have 
taken, pray what does he mean by Our never-failing little Agent! 

Capt. Mic-Donogh. That was his Wife, that was here in Dublin---- T here 
was a Fieri Facias againſt the Goods of his Brother John; but that would 
not do, fo he deſired his Wife to ſend an Execution againſt his Body. 

Mr. $:1. Gen. Our great Friend is arrived at Dublin Who does he 
mean by that? N ; 

Capt. Mac-Donogh. Really, Sir, by what I underſtand, it was the 
Aiternez-General, 

Mr. Sol. Gen. Who was his Couſin here, S:lamon ? 

Capt. Mac-Dencgh. He is one Donegh O-Dea, married to his Siſter, 
whom he thought an inſignificant Man; and therefore he called him So- 
mon, by way of Ridiculc. 

Mr. Sol. Gen. What was the Clever Touch, and the Box of Pills? 

Capt. Mac- Dinagh, The Clever Touch, was the Adjucation ; and tne 
Box of Pills, was the Money to be ſent to Dublin, to paſs the Adjucation. 

Mr. Butler, Have you any other Letters: 

Capt. Mac-Dauagb. Yes, I have. 


Mougbna, Octoler the 5th, 1699. 


; [ Have Advice from a very ſure Hand, Dear Sir, that I am liked to be 
* Blocked up very ſoon, or rather regularly Beſieged by the formidable 
Captain Thomas Bourk, and a ſelect Party he brags to have hired of the 
* P1i/illin Dragoons for that Purpoſe. He received Fiſ y Pounds Ster- 
ng for that generous Undertaking, and entered into Bonds of Two 
Hundred Pounds Penalty, to have me in Salu. Cuſtod. before the Firſt 
* Day of next Term. And, as I am reſolved to keep my Ground, and 
maintain this Poſt to the laſt Extremity, I have detached Corporal Ma- 
' ne for Ammunition to put myſelf in a Condition to receive the Thrice- 
"worthy Captain; for this is no Time of Day for me, (52% vario, 
Cots) to give my Head for the Waſhing. 1 he Corporal is but very 
teh arrived into my Service, and conſequently has but young Skill in 
':%%r and Ball: Therefore muſt entreat you to chuſe and ſend me a 
bound of the beſt Powder, and three Dozen of Carbine, Muſket, and 
Fittol- Ball. 
bor Tem is very much in the right on't, to revenge his Quarrel with 
2 Party, fince his Courage never inſpired him to do it fingle Hand: 


4 bod = ſelect Party (as he calls them) are reſolved to follow the Col. 
M. . 


| For Perjury , and a Conspiracy to Cheat the County. 
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© General of the French Dragoons ¶ Mareſchal de Bouflers) Maxim: for he 
© was of Opinion, No Man was fit for a Dragoon, that in Time of War 
© out-liv'd two Campaigns; or, in Peace, did not once, at leaſt, in every 
© fifteen Days, ſeek Adventures for a broken Head: Pray diſpatch me 
© back the ee ; and though the Enemies Lines of Circumvallation 
© ſhould be perfect, nay, their very Batteries be rais'd and fix' d, if you 
© let me know the Day preciſely that you intend fo call this Way, [ Wil! 
make a Sortie to facilitate your Entrance. I have not one Word from 
* our Friend ſince I ſaw you. If your Leiſure will permit it, pray let 
me know what Progreſs you have made in the laſt Affair that was com- 
© municated and recommended to you by, Dear Sir, 


© Your affeftionate Kinſman, 


and very humble Servant,. - 


© Patrick Hurly,” 


For Capt. Charles Mac- 
Donogh, at Ennis. 


Mr. Sol. Gen. You fee that the Gentleman was very apprehenſive of 
Debt, and guarding himſelf againſt it at this 'Fime. 

Mr. Att. Gen. [ deftre to know, in this firſt Letter, who it was that 
was his good Friend ? 

Capt. Mac- Denozh, 
great Friend. 

Court, Had you any Communication or Diſcourfe with Mr. 7Zurly 
about this Robbery ? Did he confeſs it ? 

Capt. Mac-Donogb. I did not put it to him: But I told him he 
would be Indicted for Perjury, and lofe his Ears. He ſaid, 1I'wenty 
Pounds would fave them. 

Mr. Hurly. He ſaid, I muſt not ſtay in the Country, if I did not pay 
Mr. Arthur. I defire to know, Whether I did not tell him I was to 
meet Mr. Arthur ? 

Capt. Mac-Donogh. You told me you would make an end with Mr. 
Arthur And you ſaid at the ſame Time, that you had Sir Toby Butler 
and Mr. Macnamarra to make the Sheriff your Friend: And that did 
imply to me, that you had no Money. 

lr. Hurly. I came to Dublin in Auguſt, and they arreſted me. I went 
to perfect Bonds to Mr. A thur for the Debt, which was 23 Pounds. 
He exacted upon me, and I was forced to conſent to him a Bond for the 
whole Demand. I ſent for Sir Toty Butler, and we made up the Ac- 
count; and Mr. Arthur made it up near 1000 Pounds, for which I vave 
him my Bond. Mr. Butler told me, You will be reliev'd, by preferring 
a Bill in Ch ney againſt Arthur. I did not ſerve him with a Subporna,, 
but he abſconded, and fo I got no Remedy to this Day. And the 3 
ſon why I paid him not, was to make him come to Terms, that I might 
retrench the extravagant Charge. . 

Court. Did he give that as a Cauſe why he would not pay Arthur 
becauſe he had exacted upon him ? F 

Capt. Mac-Donogh. He did not tell me fo, 

Court, Was this the Reaſon, as you apprehended, why Mr. Hurly 
abſconded, that he was on his keeping for fear of Arthur? 

Capt. Mac-Donegh. For aught I know, it was for fear of others as 
well as Mr. Arthur. I remember the Night he came home from Dublin 
tome few Days before the Robbery, that he was barricading his . 
and telling me of making the Sheriff his Friend; whereby I concluded, 
that he could not have that Money that he afterwards pretended he had loſt. 

Court. How came you, Mr. Hurly, to barricade that Houſe, when 
Mr. Arthur had promiſed not to diſturb you at the Aſſizes of Ennis? 
He ſwears, the very Night you came from Dublin you were barricadins 
that Ilouſe. a 

Mr. Air. Gen. I deſire to know, whether he believes that he had, 
Money in his Houſe the Night he was robbcd ? 

Capt. Mac-Donegh. He did tell me ſo; but I did not believe him, 

Curt. Do you know any thing of thoſe Counters? 

Capt. Re My er about February laſt, the Wife of Daniel 


He told me, Sir, he look'd upon you to be his 


her Huſband was like to be undone for paſſing ſome Counters: "That if 
he could get his Liberty, he would go to Dublin, and ſwear the Cheat of 
the Robbery ; and, ſays ſhe, We have ſome of the Counters that they 
ſa:d was Gold, in our keeping, and we will produce th-m, ' | 

Court. Did you ſee any of thoſe Counters at any Time? 

Capt. Mac-Don:gh. Yes, I did, when the Conſtable took them out 
of Hicky's Houle. 

Mr. Sol. Gen. It ſeems that Daniel Hicky's Wife told him, that ſhe 
r eee the 8 We ſhall ſhew you, that there was Search 
or them accordingly. To whom did you make a Diſcover 
Hicky's Wife? «th : Galen b 

Capt. Mac-Donegh. I told it to Mr. Butler, who is a Tuſtice of the 
Peace in the County of Clare, and to Capt. Binden: The Woman Was 
taken and Indicted for paſſing theſe Counters. 

Mr. Forfler. How came ſhe to be diſcharged after ſhe was taken? 

Capt. Mac-Donogh. She was bail'd at the Quarter-Seſſions. 


Mr. Sal. Gen. My Lord, we ſhall ſhew you where the Counters were 


found, and who found them. 
3E Mr, Bernard 
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Hich, who was ſuſpected to be in the Robbery, came to me and ſaid, that ' 
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FB. Brynard. And we bew, that the Man that found them hid them. 


E eine BOY 2 RN 31 anne > 

„Ae. 31; v BU High-Conflable Walter Huonin favors. Ei; | 

Curt. Had you any Warrant, and from whom, to ſearch for Counters 
or Counterfeit Money? 1 1 V/ WF"; 

' Huonin, Ves, my Lord, I had a Warrant from.Dean\Bleed,. to ſearch 
for Gvods, that were pretended to be robd'd from Patrick 2 I came 
to the Town of Moug hna, and brought with me five Men and a Petty Con- 
Mable ; and I went to the Houſe of Jahn Hurly, Patriat Hurly's Father, 
who was Bed-ridden, and remoyed him out of his Bed: And I went to 
Carty's Houſe, and there, and found none; and I came to Daniel 
Hichys and diggedabout ; and there was a Bed of Dung by the fide of 
the Houſe, where they fodder their Cattle, and it was a Foot above the 
Floor of the Houſe; and after ſearching the reſt of the Houſe, I ordered 
the Dung to be removed out of the Place; and | bid the Fellows come and 
dig there, and they did; and Hicky's Wife held the Candle herſelf ; and 
one of the Men that was next the Wall hit a Stone im the Ground, and 
it was a Slate over a, Hole in the Floor, and the next of them threw it out, 
and along with it a Suggane and a Purſe ; and when I ſaw the Purſe, I 
would not let him handle it, I opened it, and found it full of yellow 
Counters, and took an handful of them out, and called the People of the 
Town, and reckon'd them all before their Faces. | 

Court. What did you find in the Purſe f 

Huonin. My Led nothing but Counters. 

Court. Have you them? | | 

Huonin. Yes, I have all that was found----I came to the Aſſizes at 
Ennis, and my Lord Chieſ- Juſtice Haly ordered me to keep them till 
I ſhould appear at the I rial. 

{Shews the Suggand and Purſe wigh the Counters, which was opened, and 

were 121 im e A 

The reaſon. why I was ſo careful to ſearch there, was becauſe Hich's 
Wife was prefling ſor my not touching the Dung; and after they were 
found, when ſhe f w the Counters, ſhe dropt the Candle, and went away. 
Says I, Good Woman, you muſt go 1 me. I brought the Woman 
to Envis ; and 1 was brought before = ord Chief-Juſtice, who deſired 
me to keep the Counters againſt the Trial. 

Mr. Hurly. Whether it be likely, that this Woman, that was Indicted 
for theſe Counters, would not have removed them, and thrown them into 
a by-hole ; and if they were in the Ground, whether the Purſe would not 
be rotten ? £8 | 

Court. He ſays, when it was taken up, the Suggane that was about it 
was mouldy and wet, for the Purſe itſelf is damniſied. | 


Ar. Sol. Gen. Pray, what is the Name of the Village where the Houſe | 


ſtands? ? 

Huonin. It is Meughna, where the Father of Mr. Hurly lives. 

Mr. Bernard. How long after the Robbery was this found! 

Huonin. It was a whole T welve-month. 

Mr. Bernard. Was you direCed to ſearch that Dunghill before you went 
to the Houſe ? 

Huonin. No, I was not; only a Fellow told me that he ſuſpected that 
Place, 

Mr. Recerder. Was it in the firſt Place, or in the laſt Place, you 
ſearch'd, that you found theſe Counters ? 

Huonin. It was in the laſt Place. 

Mr. H ecorder. How near is this Hicky's Houſe to Mr. Hurly's ? 

Huonin. About a Quarter of a Mile, or lefs. 


Alderman Walton ſworn, 


Mr. For/ter. 
him ? 

Ald. IValton. My Lord, I came over with Mr. Hurly in Octeber, 1697 
And ſometime after he was here, he came to me and told me, he had ſome 
Money to receive, and aſk'd me if I would receive it for him? I told him 
it was Mr. Burton's buſineſs ; but he ſaid he was a Stranger to him, and 
ſo let my Servant receive 400 Pounds from Mr, Arthur, and 100 Pounds 
from Mr. Fitz-Symmons. 

Mr. Bernard. I defire Ald. Walton to tell, when they came over in the 
War-time, whether he ſaw any Jewels with Mr. Hurly ? 

Ald. Valton. We did fee a Ship, that we thought was a Privateer, 
but it prov'd a Friend : He then told me, he had ſome things of great Va- 
lue, which he was going to ſecure; but I did not ſee them. 

Sir Fohn Mead. How long was the Money in your Hands ? 

Ald; IWalton. It was all drawn out in three or — Months time. 

Mr. Att. Gen. Pray, was it all drawn out of your Hands before 99? 

Ald. /Palton. Yes, yes. 

Mr. Sol. Gen. The next thing that was drawn out was Writs and Pro- 
viſo's, to force Mr. Hu ly to pay back the Money to Mr. Fiſher. My 
Lord, we will call two that were by when theſe Counters were found by 
the Conſtable, 


Sir, Mr. Hurly calls you, to know what Money you paid 


Thomas Edwards ſworn. 
Court. Do you know of any Search made in any Body's Houſe concern- 


ing Gold or Money ? 

Edwards. My Fo, I was commanded by the High-Conttable, 
Walter Huonin, to the Houſe of Daniel Hichy; and when JI came, I found 
2 Youth on his Knees making up the Dung: I aſked him, what he was 
doing there? The Woman ſaid, He was endeavouring to hide ſome Po- 
tatoes. I told her, there was nobody would take them away. Now, my 
Lord, there was no Potatoes there ; but we found the Counters under the 
Dung, about eight Inches deep in the Ground; they were in a Leather 
Wallet, whip'd about with a I humb-Rope of Hay. 

Court. How did the Woman behave herfeit* 

Edwards. When the High-Conttable told her, You muſt go along 
with me; ſhe ſaid, Now theſe are found, I believe J mutt, 


151. The Trial of Patrick Hurly, in Ireland, 


: 


Mr. Forfeer.. Did you ſee the Counters when we 
re e ab 

Mr. Forfler. Did they look freſh ?---Edwards. Ves, they did. 

Mr. Sol. Gen. My Lord, before we $9 any further, the Gent 
that are Counſel for the Traverſer would fain inſinuate, that the C 
ters were laid there, that They that hide can find. Now, therefore, i. fü. 
my to + 3 fe ſhall 7 7 you, that this Woman, the Wi, 
. * . ſe 6 U 
of ere chy, ſome o Counters for a Cow, before thy 


war Mortogh Mac-Colloghy worn. 
| ( Per Interpreter.) 

Mr. Att. Gen. Does he know one Daniel Hicky ?--- Inter. 

Ar. Att. Gen. Does he know his Wife * 14. wg does, 

Ar. Att. Gen. Had he any Dealing with any of them ? 

Interp. He ſays, he had a Cow, and it was ſtray'd, and he found 
and was hurrying her home by Hicky's Houſe ;-----he reſted there ou 
weary, and was taking a Pipe of Tobacco, and they aſk'd him, ff \* 
would fell the Cow? He ſaid, he would: And he went into a Backen * 
— brought two yellow Pieces, he ſays, he has the two Pieces n 


- 


[ Produces the Pieces, bring two yellow Counters, the ſame toi 
= | - Huonin produced in the iſe] mw ly 4% the 

Court. Are thoſe the Pieces Hicky's Wife offer d him for this Cow 2 

Inter p. He ſays they are. When he was receiving the two Pieces 
8 * ee, fn Nod bor what they were? She ſaid, Tm 

uineas : He ſaid, He believ'd they were ſome of Patrick p 
Cent. Why did he ſay ſo? 2 . Furs Gold, 
| Interp, Becauſe he imagin'd he had ſome Gold Counters. 

Court. Did he fell his Cow for the Money then ?---Interp. No, 

Court. How came he to keep the Money then ? 

Interp. He told her, he did not like the Coin, and he would not ſell k; 
Cow for them, becauſe they were ſome of Patric Haurly's Gold; and > 
ſaid, What will you' take for 'em? I have Threepence Halfpenny * 

AF 1 rd r. Y, and 
ſome Tobacco, and if you will take them, I'II give *em you for the Piece, 
Ves, ſaid ſhe, Iwill; and I wiſh I had ſo much for every one I 1 

Court. He ſays, he was after this examin'd by a Juſtice of Peace © 
cerning theſe Things ; How came he to be examin'd ? wa 

Interp. He went himſelf, and ſhew'd 'em to Mr. Bindon. 

2 = he go of himſelf? or, Was he ſent ? 

nterp. We ſays, he told Sir Donsghb O-Brien what had , 
he directed him to go to the Juſtice. 9 happen'd, and 

Court. Pray, how long was it after he had theſe Counters ? 

Interp. — ſays, Nine or Ten Days. | 

Court. Did he go to Sir Denogh of his own accord ? or, Di 
bid him go? —-Iuterp. He went freely of himſelf. W 

Court. When was it that he receiv'd thoſe Counters he ſpeaks of ? 

Interp. About Chri/tmas laſt, 

Court. When was it he bought the Cow ? 

Interp. He ſays, he bought her at Clare Fair, about A!!hs!land-tide before 

Court. What time was it that the Woman would have boughtit of him? 

Interp. — was a good while after. 

Court. as it before or after Chriſimas he was ſelling t ; 
Woman ?----Interp. After rd my Lord. dan 

Court. How long after ? 

Interp. He does not exactly remember the Time. 

Court. Now, pray, Gentlemen, we muſt do right to every body. 
When he comes to receive the Counters, he ſaid, it was about Chriſimas; — 
and when he comes to tell you when he bought the Cow, it was all at the 
ſame Time. 

Mr. Sol. Gen. No, no; the Matter of the Counters was at the Time 
when ſhe cheapen'd the Cow; but he bought the Cow at All Saints be- 
fore, and he was about ſelling her at Chriſimas. 

Mr. Recorder. About nine Days after he was in poſſeſſion of the Gold 
he came to Sir Donogh O-Brien, of his own accord, and he bid him go to 
a Juſtice of Peace. 

Mr Bernard. Pray, whv did he not to Sir Donagb O-Bri. 
ſooner ?---And, What made him go then ? af l 

Interp. He waited for the Quarter-Seſſions. F 

Mr. Bernard. Who is the neareſt Juſtice of Peace living next his Houſe? 

Interp.. Mr. Bindon. | 

Court. How came he not to go before Mr. Binden immediately when 
he got the Counters? 

Frters. He ſays, he waited for the Quarter-Seflions. 

Cou t. Pray, how came he not to go immediately to Mr. Bindon, be- 
ing the next Jaltice of Peace, rather than to Sir Donogh O-Brien? 

A 2 He expected all the Juſtices would be together at the Quarter- 
eſſions. 

Mr. Forſter. Mr. Hurly deſires to ask that Man ſome Queſtions.— 
How came the Cow to go out of the Barony after he had bought her? 
How came the Cow there: x 

Interp. The Man that ſold him the Cow in Clare Fair liv'd there, and 
ſhe ſtray'd back again. 

Mr. Hurly. How came the Cow to go aſtray ? 

Mr. Sol. Gen. We cannot tell you; you may examine the Cow, the 
Cow knows belt. 

Mr. Att. Gen. We will now ſhew, that when Huriy came from Dublin 
he lodg'd at Capt. John Lynch's Houſe, and he pull'd out of his Portman- 
teau a large Bag, that look'd as if it were full of Gold; and Capt. Lynch 
handling of it, and finding it light, he open'd it, and found it to be Coun- 
ters. This Capt. Lynch is Landlord of Aicuchns, ard they were intimate 
together, 


Capt. Lynch ſworn, 


Ar. Att. Gen, Pray, do you know Mr. Patrick Hur!y, now at th: 2 
apts 
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Capt. 1 have known him theſe Thirty Years. 
Court ps 8 intimate acquaintance with bir 7 
Capt. Lynch. He cannot deny but I have. 
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it. Gen. Pray, give an Account of his coming to e 


Mr. | 1 
- T met Mr. Hurly at Loughrea, at one Harry Bargery's 
1 —— Year 1699, either a Fe before or after Chri/tmas.. 
Court. W here was he going . | . | 
Capt. Lynch. He was going to the County of Glare, from Dublin; and 
28 — drinking a Bottle of Wine,---he went to a Portmanteau that 
Table, 
— Quart 1 ſaid I, Mr. Hu 


dful, and they 
24 double Lonis d Ors. 
r. Sol. Gen. Shew him ſome of the Counters. 


[ He looks on them.] 


Capt. Lynch. This is like them. 

Hurly. hen was it ? : ; i | 

Capt. Lynch. It was a little before Chri/imas, of ſoon after.— I wonder, 
Mr. Hurly, that you ſhould deny it. ; 

Mr. Sel. Gen. Upon the Oath you have taken, Had you any Diſcourſe 
at this Meeting about any Acts of Parliament? 

Capt. Lynch. I'll tell you, my Lord: He afk'd how Mr. Banks's Money 
= (Mr. Banks was one that was robb'd of the Value of Two hun- 
dred and fifty Pounds, and the Grand Jury, at the Aſfizes, allow'd him 
the Money, when he petitioned for it.) A while after, in our Journey, 
favs he, Couſin, I have a gon deal of Confidence in you, and if you'll 
aft me to get Money----1 told him, in any juſt Way I would, but not 


ige. 
ws pou Gen. Had you any Diſcourſe about the Rapparee Ac ? 


Capt. Lynch. He told me plainly, that if I would but aſſiſt him,---- | 


and then brought down the Statute, and aſk'd me again, how Mr. Banks's 
Money went in our County? I told him, he recover'd his Money from 
the County. Says he, Couſin, I really want Money ; and if you'll aſſiſt 
me in ſuch a Matter, and cometo me, I will deliver you your Leaſe, I 
told him, I would aſſiſt him in any juſt Way, but no further. 

Mr. Recorder. You ſaid juſt now, that he ſpoke of the Act. 

Capt. Lynch. He told me, That the Act was a very good Way for a 
Man to get Money that wanted it. 

Mr. 1 Gen. Are you a Relation to Mr. Hurly ? 

Capt. Lynch. I have a Friendſhip for him; and if I had known ] was 
to be ſummon'd, I would not have been within forty Miles of this Place 
this Day. 

— Pray, what Relation are you to him? ; 

Capt. Lynch. His Brother was married to my Siſter, and he and his Fa- 
ther was Tenants te me and my Father theſe forty Years. 

C:urt. Had you any Linnen ſent to your Houſe ? and b whom ? 

Capt. Lynch. My Lord, I cannot tell was it Linnen or no; but there came 
a Trunk, and I had a Letter beforehand (it was in April or May 1700), in- 
forming me, that the Trunk would be with me that Night, and deſiring 
me, that I would not let the Men that brought it fee it afterwards. 

Gurt. Did the Trunk come? 

Cpt. Lynch. Yes. 

Court, Was it weighty ? 

Capt. Lynch. It was as much as any Two could carry.---- The Ser- 
wants told me, they were coming all Night; that they did not fleep. 

Ceurt. How far is your Houſe from Mr. Hurly's ? 

Capt. Lynch. Seventeen Miles. : 

Court. Had you any Diſcourſe with him in the Gaol of Ennis? 

Capt. Lynch. Ves; l went to ſee him at the Gaol of Ennis, and Mr. 
Butler met me: I told him, I was going to ſee Hurly. And as we were 
taking a Bottle of Wine together, Paid, Couſin, it is not fit for any 
Gentlemen to viſit you, for the Pranks you play'd in France, and now 
this Robbery.----He ſaid, Sir Donogh O-Brien was the | envy Enemy he 
had againſt him,---but he would loſe his Blood, or he ſhould loſe his. 

** Did the Servants that brought the Trunk tell you what was in 
the Trunk ? 


Capt. Lynch. They told me, that it was really full of Linnen, — And | 


Ulick Bourk came, and expected Mrs. Hurly that Night. — My Wife 
was like to dic. The Servants that brought me the Trunk brought me 
a Ten Token, not to let any body have it, — not Capt. Bourk him- 
(eff, — But I ſuſpected there was no good in it, and I let them take it 
away; ſo the Trunk was taken away | my Houſe that Night, and 
3 1 to a Neighbour's about a Mile off. 

Mr. Sol. Gen. What Relation is Ulick Bourk to Mr. Hurly? 

Capt. Lynch. They are married to two Siſters. 

Mr. Bernard. My Lord, this Gentleman hath ſwore very materially, 
and I deſire he may fix a Time; and tell us within a Fortnight : Was 
t defore or after G 
Capt. Lynch. I am not poſitive, but it was in the Year 1699. 

Mr. Attor. Gen. What Houſe was it at Loughrea ? | 
Capt. Lynch. It was at Harry Bargery's Houſe. 
Mr. Hurly. What Time was it ? 

Capt. Lynch. I cannot be poſitive to Time, but it was before the Rob- 

ver 


Court, Pray, recollect, as near as you can, what Time it was you were 
0:ether at Loughrea ? 


ri/tmas ? | 


Capt. Lynch. I can't be poſitive. 

Ir, Bernard. Was it in the Time of Lent, or not? It is ſtrange ! 
Capt, Lynch. If I did know to a Day, I would tell it. 
Mr. Recorder. You ſay it is ſtrange ! He ſays, that Mr. Hurly's De- 
'al to him is more ſtrange ! He is particular as to the Time of the Trunk, 
ad yet he can't be ſo as to the other Time. 


| 


— 


er Perjuty; and a Conſpiracy to Cheat the County. 


play'd a Game at Tables with him : When he had not then 


for a Bottle of Wine, he got me to ſend my Note for twelve Bottles of 
Wine at Eunis. 


We ſhall ſhew you, that when Mr. Hurly was in Dublin laſt 


he was at, and what Sort of Commodities he bought. 
Maſque to be acted. 


Court, Mr. Hurly, you ſhall make the beſt Uſe of it you can; when 
the Man tells you on his Oath, that he cannot tell; and we can't make 
a Man ſwear more than he can ſwear : He ſays, it was in 99, and before 
the Robbery. Was it in Winter, or Summer ? | 

Capt. Cynch. In the Winter, as I do really remember it. 

Mr. _ My Lord, I humbly offer this: This Gentleman ſays, he 
met me at Harry Bargery's Houſe in Loughrea; and that I open'd my Port- 
manteau for him to take out a Bag. IE ed * 

Court. No, he ſays you open'd the Portmanteau to take out ſome Linnen; 
and you took out a Bag, and you look'd into it. | | 

r. Hurly. Was this half a Year before the Robbery ? 
Capt. Lynch. I do not know. - te; £4 © | | | 
Mr. Hurly. My Lord, I will prove I was not there, at Leughrea, the 
laſt Time I went home. And, my Lord, my Father held ſome Land 
from him : There came ſome Difference, and he told his Brother, that 
if Ldid not give up the Land, he would give me a Lift. 

Mr. Bernard. Was there any one in the Room then with you ? 

Capt. Lynch. Nobody but Mr. Hurly and I. | 

Mr. Hurly. Pray, Sir, what fort of Portmanteau was it ? 

Capt. Lynch. It was a Cloth Wallet, blue and red. E 

Mr. Aitor. Gen. The next Evidence we produce, is one Charles Caſſidy; 
he was thought a fit Man for the Service, and was ſollicited to be Com- 


| mander in chief of this Robbery. 


Charles Caſidy froorn. 
Court. Give an Account what you know of any Robbery of Mr. Hurly. 
Caſſidy. My Lord, I was a Practitioner in Surgery; and Mr. Hrurly's 


Father tell fick, and I was fent for to attend him three Weeks or a Month; 
and then one Dr. Brady, a Relation of Mr. Hurh's, was ſent for: And 


the Doctor, If you will take upon you a Buſineſs, you ſhall have Twenty 
Guine-s. What is it to do, ſays I? It is to head a Party, ſays he, to 
rob Hurly, and then he will raiſe Money on the County. And after this, 
when he came back, the Doctor told him what he hai! offer'd me. Hur!y 
ſaid. I will give him Forty Guineas ; and ſaid, he would get People him- 


but I went away, and never came neat him ſince. 
Court. When was this ? 


Caſſidy. It was thirteen or fourteen Months before he was robb'd. — 
I ſerv'd in the Houſe from before Chriſtmas to Eaſter. 

Court. Mr. Hurly, he ſwears thus; That he was employ'd to attend 
your Father, that was ſick at that time; and that after ſome Attendance you 
took Occaſion to ſend for Dr. Brady, a Relation of yours: And going 
with the Doctor abroad to viſit other Patients, he told him, You get little 
Fees from Mr. Hurly ; but, ſays he, if you will head a Party tor a pretend- 
ed prong Bo Mr. Hurly, he will get Money of the County, and you 
ſhall have Twenty Guineas, He ſaid, he did not care to meddle with it, 
for his Relations would ſuffer by it; but he ſaid, It would be but little 
that every one would pay: Then, ſaid he, 1 don't care if I do. And 
when he came home, the Doctor told before your Face what he had done. 
You ſaid, What! give him Twenty Guineas! I'll give him Forty 
Guineas. And after, when he went home, he thought not fit to to do it; 
for he told you, his Face was very remarkable, and known in the County, 
and that he ſhould be diſcover'd. Oh! Sir, faid you, Ill help you 10 
another Face, You told him, he ſhould have one Donogh O- Brien, Da- 
niel Hicky, and Calaghan Carty to aſſiſt him. 

Mr. Sol. Gen. Has not Donogh O-Brien another Name? 

Caſſidy. I know, my Lorc, it is Donegh O- Brien Andrews's Son. 

Court. You have been acquainted fince Chriſimas was two Years: 
When was it that this was ſaid to you by Dr. Br ady ? : 

Coffey It was the February after. 

Mr. Robbins. How long after this Diſcourſe of Dr. Brady and Mr. Hurly 
did you ſpeak of it? 

Coffidy. My Lord, I did not ſpeak of it; and the Night it was to be 
tranſacted I ran away from my own Houſe, for fear of being ſuſpected. 

Mr. Robbins. Did you go before a Juſtice of Peace voluntarily ? org 
Were you call'd to give that Examination ? 

Caſſidy I kept it to myſelf till laſt Sunday; being at Church, and after 
dining at Mr. Hictmau's, they were talking of Hurly's Bulineſs. | lad; 
There is a Man in this Country that can do Mr. Hurly more Miſchief, in 
relation to this Robbery, than any other, Who is that? (aid he. I; 
being afraid to bring myſelf into Trouble. ſaid no more. Says the Mi- 
niſter, You ought to be puniſh'd, if you don't do your beſt for to ſave 
your Country from Ruin. And, upon this, after I came home I recol- 
lected myſelf, and I went to a Juſtice of Peace, and ſwore it; and after 
I had given my Teſtimony, he bound me over to proſecute, 

Mr. Sol. Gen. He has done like an honeſt Man. 


Mr. f;r/ter. How came you to conceal it for Two Years paſt ? Did you 


never tel] it to any Man before ? 


Caſſidy. But to one young Man, that I thought would join 1 
Court. What young Man is that ? s J Ge Shears 


Caſſidy. Lis one Conner, When I was at Mr. Hurly's Houſe, I often 
Money to ſend 


Mr. Attor. Gen. The Perſons concern'd in the Robbery had Vizards : 
, what Shop 


Daniel Kiefe ſtuorn. 


Mr. Attor. Gen. Pray, where do you live } 
3 Kitfe. 
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as we were going up to ſee other Patients, the ſaid Dr. Brady and I, ſays 


ſelf: And he faid, I have four Perſons, that I will truſt with you, &c, 
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Kiefe, In Town, my Lord, with Counſellor Turner. 
5 * Gen. If your Lordſhip pleaſe to aſk him, Whether he knows 
Mr. Hur/ | | | 
Kiefe I knew Mr. Hurly theſe many Years. es 
Mr. Att. Gen. Pray, give an Account what you obſerved when Mr. 
ly was going into the Country ; what Shops you met him in, and 
at Commodities he was buying ? | n 
Kiefer, In February, 1699, he came into Mr. Bently's Shop, and aſk d 
for Maſks to wear at a Maſquerade : He told him he ſold none, but there 
were ſome in Chri/t's-Church-Yard'; and he went in at the Gate towards 
the Yard ; and when he was gone, I ſaid, Mr. Bently, I wonder what he 
defigns to do with them; I fear 'tis for no good Deſign. | 
Mr. Att. Gen. Pray, where did he go when Mr. Benth told him they 
were to be had in Chri/5-Church-Yard | Wo 
3 7 He went ſtraight into the Vard. 
7. Ait. Gen. What Time was it ? f 
Kiefe. It was in February, g, the latter End of the Term. 


| Joſeph Bently 2g | 

Mr. Att. Gen. Pray, my Lord, that Mr. Bently may give an Account 
whether he knows Huriy. 
Bently. Yes, my Lord, I do—And I remember he came into our Shop 
to aſk for Maſquerading Maſks or Vizards---And I think it was about 
Jaruary or February---1 told him we had none. Pray, ſays he, can you 
tell me where | can get any ?---I ſaid, I cannot tell, unleſs you get 
them in the Yard : And he went thro' the Shop into the Yar d. 

Mr. Att. Gen. When was this ? 

Bently. It was January or February, | 

Mr. For/ter. Did you ever ſee him before that Time? 

Bently. Yes, ſeveral times---He bought ſeveral Things in our Shop. 

Mr. For/ter. But no Maſks ? | 

Bently. No; but aſk'd for Maſquerading Maſks or Vizards. 

Mr. Att. Gen. My Lord, the Reaſon why we have been the more par- 


——_———————— 
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1 


| 


ticular in this, is, that it has made a great Rumour and Noiſe, that it would |. 


be of great Diſadvantage to Mr. Hurly; and therefore we go to theſe Par- 
ticulars, that no Man may pretend but the Matter is made plain againſt 
him. We ſhall produce ſome few Evidences more. 

Mr. Recorder, Hurly has lately publiſh'd a Libel againſt the Gentlemen 


of the County. 
Mr. Geary ſworn. 

Mr. Butler. Had you any Diſcourſe with Mr. Hurly ? And what? 

Mr. Att. Gen. Pray, give the Court and Jury an Account, Whether 

ou know Mr. Hurly, and his Circumſtances, and any great Quantity of 
3 that he had ; 

Mr. Geary. Mr. Hurly, in February laſt was Twelvemonth, told me 
his Protection was out; and he deſired me to get a Lodging for him. I 
deſired him to come to my own Lodging in Capel-Areet. hen he went 
out of Town I went with him as far as Iand-Bridge: He ſaid, He had 
no Money: And a Day or two after he writ me a Letter, and defired me to 
raiſe his Wife ſome Money on a Bond of Capt. Mac-Donnel's, I ſent to 
Mr. Connor, and got him to endorſe a Bill to Mr. Lum, and the Money was 
ſupplicd : And after he came to Town again, I went to his Lodging, to 
Mr. Raſcow's in Capel ſtreet ; there were two Soldiers that would not let 
me in: I ſpoke to the Sheriff, Mr. Cuſack; ſo I went in to him, and told 
him, I was ſorry for him. He faid, it was for proſecuting Sir Donat 
O-Brien. S ys G You know Sir Richard Nagle's Hand, and Sir Donat 
O-Brien's ; there are Letters to King James; and, ſaid he, you and I mult 
live, and we may get Money by it. 

Mr. Sol. Gen. Now, my Lord, we call this Gentleman to ſhew, that, 
at the Time of his ſending this Money, Mr. Hurly was in an indigent 
Condition. When was it * | 

Mr. Geary. It was in Michaelmas Term, 1699. | 

Mr. Hurly. By Virtue of your Oath, Have you no Gratification for 
coming here ? 

Mr. Geary. No ; by Virtue of 7 Oath, I have not. 

| Thomas Connor ſworn. 

Mr. Sol. Gen. What do you know of Mr. Hurly about Money ? 

Themas Connor. That Gentleman, Mr. Geary, came to me, and told 
me, it would be an Obligation on him to get twenty Pounds for Mr. 
Hurly's Lady : Upon that I drew a Bill of Exchange ; ſo they had the 
Money, but what they did with it, I do not know. | 

Mr. Hurly. Was not the Money paid again ? 

Connor. Yes, it was paid. 

Mr. Hurly. Then did I want Money, when you drew the Bill, and 
the Money was paid? 

Mr. Att. Gen. My Lord, Mr. Hurly was not able to pay this Bill ; and 
we ſhall give you an Account who paid it. 

Capt. Mac-Donnel ſworn. 

Mr. Butler. You heard the Evidence of Mr. Geary ? 

Capt. Mac-Donnel. Yes. 

Mr. Butler. What do you know of the Matter ? 

Capt. Mac-Donnel. 1 did owe ſome Money by Bond to Mr. Hurly, and 
he writ to me to pay thirty Pounds: I don't know what the Sum was that 
Mr. Geary had advanced ; but I writ him word, I would not pay him any 
ſuch Sum; but I bid him ſend my Bond to Capt. Gardner's in Limerick, 
and the Money ſhould be paid there; and it was ſent accordingly, and 
the Money was paid: It was ſomething leſs than 50ʃ. 

Mr. Att. Gen. Pray, when this Robbery was talked of, did any body 
apply to you to take you off, that you ſhould not oppoſe the Preſentment, 
but ſuffer it to go on r? 

Capt. Fog pou: Mr. Huy ſpoke to me to be his Friend. I was 
always his Friend : And Capr. Bourk ſpoke to me to ſpeak to a Gentle- 
man of the Grand-Jury that lay with me, (that was much againft him) 
to deſire him, that he would not appear againſt him; and that he and his 
Tenants ſhould be freed from paying any Part of the Money, 


— 


his Effects lay, and all was ſeized; and the Bills came back 


Way, and not N de An 
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Mr. Bernard. My Lord, I am Counſel for the Traverſer. The 
tion is, Whether he beiguilty” of Perjury in an Informatica ſworg * 
fore Mr. Blood ?---If your Lordſhips will hear the Proofs, we ſhal! 
the Table, and prove-Mr. Hurly was a Man that came with a good Fury 
of Money into this Kingdom, and left a good Fund in France, and that be 
drew Bills of Exchange upon his Correſpondent in France ; that his Cor 
reſpondent gave him an Account, that Mr. Arthur diſcovered Where 10 
r 
Then he comes and adyiſes with Sir William Hardcockt, who 20 d c 
Accommodation with Mr. Arthur : And ſo we did, and agtecd to give * 
what he demanded; and 1 we gave him B nds. And in! y 
we brought a Bill in Chancery. e met Mr. Arthur's Brother in Palla 
he ſaid, we ſhould not be diſturbed at the Aſſizes at Ennis. We went dom 
accordingly, and carried our mo along with us, and we did go another 
we ſhall ſhew your Lordſhips further, 


that there was a Quarrel between Mr. Hurly and Sir Donogh O.-Brien: x, 


| Donogh had ſuch great Intereſt in the Country, prevailed with the Jury 


for ſome Reaſons, that the Preſentment was not found for us at the Afize, 
but four Men were taken up for the Robbery, and laid in Irons; and ths, 
were told that there was a Commiſſion of Oyer and Terminer coming down, 
and that they ſhould be arraigned---Here is Life or Death propoſcd: 1; 
vou confeſs the Matter, and place it upon Hurly, you ſhall have your 

ives; but, if you do not, as ſoon as the Commiſſion comes down, you ſhal 
ſtretch for it. The Perſons were ſenſible, that thoſe who threatened then 
could effect it, and they were kept cloſe from all others but theſe Perſons, 
and they ſollicited them, until they got them to give in Examinations 
againſt Mr. Hurly. But they came afterwards to Mr. Hurly, and told hin, 
it was the Threats and Dangers they were in, made them do what they 
had done, and that they were troubled for it. And after that, they wen: 
before my Lord Chief- Juſtice Pyne, and they forſwore all. After this the 
Contrivance of the Counters, that muſt be managed ; and a Bag of Cour. 
ters is brought down to Hicky's Wife, and ſhe muſt hide it where it nu 
be found by this Zzonin. My Lord, we ſhall ſhew your Lordſhip al] thel 
Matters. I apprehend they are Men of Credit that will ſwear the Matten 
in my Brief, that Mr. Hurly was really and truly Robb'd, and that the 
Proſecutions have been carried on by Bribery, and ſuch-like Practices, ig 


the Country. 

Mr. e. We'll ſhew you, that Mr. Hurly had z0col. and that he 
carried a Part of it into the Country to pay off Arthur. We ſhall ſhy 
where we had the Money, and that he brought it down. 

(Charles Fitz-Symmons, Merchant, called, did net appear.) 
Jobn Hurly ſworn. 

Mr, Forſter. Pray, give an Account to the Court and the Jury, whether 
you were . to receive Money for Mr. Hurly, and of whom ? 

John Hurly. 1 was employ'd in 1696, and I received of Mr. Jeremia 
Donovan 200 l. and Col. Lovet paid me 490. for 500 Louis d'Ors. 

Court. In what Year did you receive it from Col. Lovet ? 

2 Hurly. It was in 96 or 97. . 

r. Forfter. And how much more? | 

John Hurly. From Mr. Fitz-Symmons 306d. 105. in 1697.---And Ie. 
ceiv'd a Bill in Limerick, of 200/. | | 

Mr. Forfter. What did he bid you do with the Money:? 

John Hurly. He ſent me this Money out of Holland, and bid me ſecure 
it 4 _ D M M 20 

r. Forfler, Did your Brother lay out any Mone / for a Mortgage ? 

Jabn Hd Not - at all. 4 : : TE 

Mr. Hurly.. I appeal to the Gentlemen of the Country, whether I did 
purchaſe any Thing. | 

Mr. Recorder. You are not accuſed for a Purchaſer, Sir. 

Court, Did you pay him that Money again? 

John Hurly. Ves, my Lord. 

Court. Was it before he was Robb'd ? 

John Hurly. Yes, it was. 

Court. Pray, what Diſcourſe had your Brother with you concerning 
any Money he had by him? 

John Aurly. He told me all along, that he could pay Arthur, and that 
he had a Fund to pay it. And I tel] you, Sir, before this Robbery, I cane 
to his Houſe, and his Wife told me, My Brother will do very well; for 
that he has brought Money to pay off Arthur.---How do you know that, 
ſaid I ?---Says ſhe, I ſaw a Bag of old with him. 

Court. Were you there after the Robbery ? 

Jobs Hurly. I came next Morning, and I found the Trunks broke open, 
* 2 _ coy mee : 

r. Forſter. Do you know Capt. Lynch? 

John they Yes. ag 

Court. Do you take this Lynch to be a fair, honeſt Man? 

Jobn Hurly. I will tell you what I know. About Chri/tmas laſt, I cam? 
to the County of Gallway to Mr. Lynch.--- There were ſome Land that 
my Father held from him; and he ſet the Reverſion of the Land. I told 


him, that it was ill done, that we ſhonld not have the Preference of the 


Land; and I told him, my Brother would keep him out two Years,--- | be 


Mr whe” -- Do you know of any Jewels that belong to Mr. Hurh, be- 
ſides the Money? 

John Hurly. He gave me a Diamond Ring for my Wife, and ſhewed 
me a Ring he ſaid was worth 100/. | : 
2 „e Do you know of any Rewards proffered to ſwear againk 

urly £ 

John Hurly. One Hicky ſhewed me a Note under Mr. Hickman's Hand, 
and Mr. Cuſact's Hand, That Hickman and Cuſack promiſed to interce® 
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ter he was fiſch 


comes into Patrick Hurly's 


2 Brother, and you 


- 15 1 * 


t ſor Pardon for him and others, if they proved 
on Patrick Huriy.----And that they ſhould be found with 
Drink, Waſhing and Lodging, and diſcharged without 
ſhewed me this Note within a Week or ſome ſhort Time af- 


ith the 
wo 


Nou 
* NA | promiſed they would intercede to the Government, 
io be he wou! tell the Truth? 8 
1 , Hurly. Ves. -In proving & Robbery upon Patrick Hurhj. 
Farfter. Were you at Enms ? Jon Hurly, Yes, I was. 
Mr. Feber. Wo was there examined on Cath to prove this Robbery ? 
* — There was Dereaiy Kemp, and Jane Hur.y, and this 


Urearet Cenneenc, and ſhe was Mramined at Home. 


r. Ferlter. Was Mr. Ronane examined: 
bn Hurly. Yes, and his Man too. 5 Is 
45. Fel. Gen. Now, Sir, I'll aſk the Witneſs a Queſtion.—-Pray 


it did the Jury give to it ? Was you defired by your Brother, 

what Cn Roddery, Jy * Time of the Robbery, 4 rm with one 
Caſer, to be bound with him for the Money: 

Joh Hur. I was deſired to join with Cap. y. My Brother pretended 1 

owed him Money. I told him it was an unreaſonable Thing, for I had 


my Rent to Pal Did you paſs a Bond to Caſcy, Mr. Hur? 


Sol. Gen. ö 
"yr I did, Sir; I told you betore. 


"tr. Sol. Gen. Who was bound in that Bond? 
Juhu Hur. None but myſclf. 
"Ur. Sol. Gen. Who did you give the Bond to ? 
Jebn Hur. I gave it to Caſc. 
Ar. Sol. Gen. My Lord, about Chriſimas laſt was Twelve-month, he 
comes to this Gentleman, his Brother, and deſired he would get him 
Fifty Pounds, and he told him, he craved yet the Money, if he would 

{his Bond for it to one Caſey, which he accordingly did: This Bond 
ts and, and he enters up the Judgment, and 
in Execution upon it, againſt his Brother's Goods, for his own Uſe. 
Sir, had you any Money from Caſey ? 

n Hur. No, I had none. 
"Ur. Sol. Gen. Who took the Execution out, and who took your 


Goods upon that Execution ? 1 Tp. 
Jobn Hur. Charles ger did it; I paid him the Money. 
"Ur. Sol. Gen. Who had the Money for Charles Mac-Donogh? _ 
an Hur. I had it, Sir.----I will unriddle this Matter.----[ was very 
unwilling to go to Law.----I came to Caſey, and deſired him to pretend 
to lend me 50. and my Brother would give him his Bond for it.---- He 


Il pay vou, ſaid 1, but will not pay it me. 
ww Did you owe your Brother 50/? 

bn Hur. I did owe im near it, only he took ſome Cattle of mine. 

"Ur. Att. Cen. Pray, Sir, are you in Cuſtody of the Marſhalſea, at 
your Brother's Suit ? 8 : 

Joln Hur. Yes, Lam; and likewiſe at Mr. O-Brien's and Mr. Fitz- 
Simn's Suit. The Money that I received from Mr. Fitz-Simons, and * 
my Brother the ſame Day, I am now in Cuſtody for it ſince * laſt. 

Mr. Recorder. You ſay, that you received ſeveral Sums of Money for 

aa, there was a Balance between you and your 
rother: How much was that Balance? And what became of it? How 
much Money had your Brother in 97, 98, and 99 ? | 

John Hur. When my Brother went into the Country, I diſcounted 
with him. 

Mr. Att. Gen. You ſay, you received ſeveral Sums; that you paid 
20cl. to Mr. Gardner, and ſome other Sums: How much did you pay 
back in Specie to your Brother ? : 

Yebn Hur. The Money Mr. Fitz-Simons gave me, I came to my Bro- 
ther's Lodging, and paid it him. 

Curt. This is a Matter that has been tranſacted within the Compaſs 
of three or four Years, and this cannot flip out of your Memory. You 
ſay, all the Money you received of Fitz-S:mons you paid your Brother 
Again What more did you pay him 3 

Hul. I paid him the 200. in Limerick.----I paid him 1901. or 
thereabouts, more. 

Curt. When was that ? 98 

Hurlzy, 1 paid it him in the Year 1697, in the Beginning of 98. 

Mr. $:1. Gen. You ſay, you paid Mr. Burton 200/.----Did you pay 
any others ? 

Hur. I paid him no more, but what I paid him for the Farm---I 
rave him Bullocks, 20 old Bullocks, at 46s. a- piece, and the reſt came 
10 75 more. 


out in ſmall Sums from Time to Time, as he had Occaſion to call 
for't : How much was Brien's Money: 

Hur. It was about gol. and I _m him a Bond of 2 Lynob's, 
about 6/. 10s. and I gave him a Bond on a Brother-in- 
and a Bond on Lynch. | | 

Mr. Att. Gen. How much of the Money, that you received for Pa- 
trick Hurly, did you lend out, and to whom ?--Did it amount to 2001, ? 

Hur. Yes, it did. 

Mr. Ait. Gen. Did it amount to 300l.? 

Hur. No, it did not. | COR 

Mr. Ait. Gen. Was this Money paid back again to Mr. Fitz-Simons ? 

Hur. I have a Bill in Chancery againſt him. 

Mr. Recorder, I defire to know, whether Mr. Fitz-Simons had the 


vol. back again? Bow: = 
Hur. My Brother told me he paid him every Farthing, and ſaid, he 


had a Diſcharge from him. 
Mr. — Pray, how much of this Money had Mr. Arthur ? 


Hur. 1 don't know of any Dealing with Mr. Arthur. 


aw of mine, 


Mr. Att. Gen. I did hear, that he aſſigned a Bond of Capt. Chry- 
tpher O-Brien's to him. 
Vor. V. 


ay, That this Note was no more, than that Mr. Mil- | 


8 
_— 


lr. $:1. Gen. There was a Sum of 200). paid, and the reſt drawn 


of | 


| 


for Perj ury, and 2 Conſdiracy to Cheat the County. 


— 


— 


into my Maſter's 


„ 
Hur. That 300. my Brother owed me; and the Bond my Brother 
gave for it, I gave Mr. Fitz-Simans the Bond, and he arreſted him on it. 


Mr. Att. Gen. Pray, Sir, did you ſend any Hzlland Sheets, after this 
pretended Robbery, to any Place? 

Hur. Yes, I did, to Capt. O-Brien's. _ + 

Mr. Att. Gen. Where did you find them? _ 1 | 

Hur. I will tell you, my Lord.----We were told, that one Halle- 
way was coming to my Father's, at the Suit of one Nan, to take all 
away.----My Father ſent for me, and deſired me to come to him, for 
Hallaway was coming to ranſack the Houſe. | 
Mr. At. Gen. How long was this after the Robbery ? 

Hur. It was a Month afterwards, ------ | came there, and one of 
the Maids told me there was a Portmanteau in the Turf-ſtack, ——— I 
took it Home that Night, and I was order'd by her to deliver it to Capt. 


Chr./lopher O-Brien. I ſent for him to a Friend's Houſe, and opened it 


before Capt. O-Brien, and took an Inventory of what was in it.---- 
There were five or fix Pair of He'land Shects.----This was a Month or 
two after the Robbery. 


Mr. Recorder. Another Man ſwore, it was the Beginning of Aay, 
or the latter End of April. | | 
Mr. F.rfler, We had this Money, and will ſhew you how we loſt 
this Money, and ſhall prove the Robbery. | 

| Dorothy Kemp ſworn. 
Mr. Forfler. Pray, Mrs. Kemp, where did you dwell in 9g? 
Mrs. Kemp. I dwelt in AMoughna in the County of Clare, within a 
quarter of a Mile where Mr. Hurly lived. 


Court. Where did you live at the Time that he was robbed ? Were 


| you in the Houſe when the Robbery was committed ? 


Mrs. Kemp. Yes, I was. 

Court. Pray, give an Account what 

Mrs. Kenp, My Lord, There was Counſellor Ronane three Days 
waiting for Mr. Arthur to pay him ſome Money. My Miſtreſs went out 
of Town upon Saturday before, and took ſome Gold out of her Cheſt, 
and ſhew'd tome of it, and put it in again; and ſhe did not come Home 
till Monday Morning after the Robbery was committed. I went to the 
Trunk, to get ſome Table-Linnen, and I laid my Hand on the Ba 
where the Gold was. My Maſter came in the mean time, and ſaid, What 
do you do there? I ſaid, I wanted ſome Table-Linnen ; and my Maſter 
took away the Bag, and put it into the Cloſct. 

Court. And ſo you concluded, that was the Bag of Gold? 

Mrs. Kem 3 Yes, Idid. 

Court. Did you know any of the People that were at the Rob ? 

Mrs _ No, m N 1 did 3 my 
Court. How 2 Robbers were there ? 

Mrs. Kemp. As I underſtand, there were ſeven of them. 

Court. Did you ſee them all? 

Mrs. Kemp. Juſt after Supper, Counſellor Ronane got up to go to Bed, 
and went out of the Door, and then the Robbers got in. We went up 
to lay down the Bed, and my Maſter's Man came running and crying, 
My Maſter is murdered ; ſo we got open the Door, and there was five 
came up with Swords and Piſtols. 

Court. Had they any Maſks or Vizards ? 

Mrs. _ I cannot tell. They commanded us into the Room 
where my Maſter's Father lay Bed-ridden theſe three Years paſt, : 

Court, How many did you ſee there at that Time? 

Mrs. Kemp. I ſaw five come up, and there was two more in the Parlour. 

Court. Pray, Miſtreſs, by Virtue of your Oath, what Arms was there ? 

Mrs. Kemp. My Lord, we kept Arms juſt by the Door, a Carbine 
and Fuzee, becaule he was ſomething in Debt. 

Court, Were thoſe the ſame Arms your Maſter had before ? 

Mrs. Kemp, I cannot tell; but they took his Piſtols, and put Gravel 
into them. 

Mr. Au. Gen. Who put the Gravel into the Piſtols ? 

Mrs. Kemp. The Tories. 

Mr. Bernard. Was there any Offers made to her to put Counters in- 
to Hicky's Houſe ? 

Mrs. Kemp. M * I was promiſed Ten Pounds, to put Counters 
ouſe. 

Court. She ſays, ſhe was deſired by 
Counters in her Maſter's Houſe, or Hicky's Houſe ; a Bribe of Ten Pounds 
was offered her, and ſhe refuſed it. But that he ſent to Daniel Hichy's 
Wife twenty times ; and ſhe has ſome of the Letters he writ. 

Court, By whom wer: theſe Letters written ? 

Mrs. Kemp. By Murough O-Brien, for his Man brought them. 

Court. Pray, when was this, that you were offered Ten Pounds to hide 
Counters in your Maſter's Houſe, or Hicky's ? 

Mrs. Kemp. It was before the Aſſizes a pretty while. 

Ar. Sol. Gen. My Lord, here is Donogh O-Brien. 

Court. Where was it he offered you this Money ? 

Mrs. Kemp. It was at Shenoge, a quarter of a Mile from where he lives. 

Ar. Recorder. And he was to give you Ten Pounds to bury Counters 
in Hicky's _ 3 | 

Mr. Butler, When the Rogues came in, how did they uſe yo 
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r. Forſter. You know Murou -Brien ; Pray, ho 
ſee him with Mrs. Hicky ? , F 

Mrs. Kemp. 1 ſaw him often with her. Said he, Mrs. Hicky, Mr. 
=, is caſt down, and he js not worth a Farthing, he is ty'd Neck and 

Heels. 

Court. Did you hear this ? 

Mrs. Kemp. She told me ſo. 

Mr. Forfler. We only offer it as far as it will go. 

Mr. Att. Gen. It will not go at all. 


you know of that Robbery. 


one Murough O-Brien, to lay 


Mr. Sol. Gen. I am told, that Murough O-Brien is in Court: 
ſpeaks of ſpme Words and Letters between her and him, and Mrs. —— 
Mr. Forfter. What Linnen was taken away by the Robbers ? 


Mrs, Kemp, 


Hicky, 
AT 
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Mrs, Kemp. My Lord, I partly can ſwear, that I waſh'd twenty Pair 
of Holland Sheets; there was thirty Pair, I waſh'd twenty Pair myſelf 
Court. How many was left ? 
Mrs. Kemp. There was but five Pair. 


Court. How came they to leave them behind? 

Mrs. K:mp. They did not ſtay to take them away. 

| | Muraugh O-Brien ſworn. 

Court. Pray, had you any Diſcourſe with this Woman concerning 
Counters ? 

O-Brien. By Virtue of the Oath I have taken, I never had. 

T4) Did you never offer her 100. to lay Counters in Mrs. Hicky's 
ouſe | | 
O-Brien. By Virtue of my Oath, I did not. 

Mrs. Kemp. By Virtue of my Oath, you did. 

Court, Did you ſend any Letters to Hicſy or his Wife? 

O- Brien. Yes, I did write to Hicky, and to his Wife. 

Court, Upon what Occaſion did you write? 

O- Brien. Hicky's Wife came to me, and told me, that if I could get a 
Protection for her Huſband, from Sir Denogh O-Brien, he would make it 
plain, that this was a Sham-Robbery : And Hicky's Wife ſaid, ſhe could 
produce thoſe very Counters. Charles Mac-Donogh was by when ſhe ſaid, 
If we would procure a Pardon for her Huſband, they would produce the 
Counters, and make the Matter plain. 

Mr. Sol. Gen. This Woman ſays, that Murough O-Brien came to 
Hicky's Wife, and ſaid ſo and ſo, and writ Letters to Hicky's Wife. 
Murough O-Brien comes now and ſays, that Hicky's Wife came to him, 
and told him, that her Huſband — make out the Sham-Robbery, if he 
could get a Protection for him. Mr. O-Brien, this Woman ſays, that 
you did ſend to Hicky's Wife, and that you did tamper with her. 

O-Brien. It's a very improbable Thing, if I had a mind to tamper with 
her, that I would tamper with Hurly's Whore---My Lord, if I wou'd : 
have come on ſuch a Buſineſs, would any one believe that I ſhould em- 
ploy this Woman, that has had a Baſtard or two by Mr. Hurly? 

Murough O-Brien's Letter to Hicky read. 
Mrs. Hick), 

I pray do me the Favour to come hither as ſoon as poſſible; for 1 
« have ſome Buſineſs to talk with you, which chiefly concerns yourſelf. 
And leaft you may apprehend any evil Deſign againſt you, I do here 
<< promiſe you, that you ſhall be as ſafe as your Heart can wiſh, whilſt 


you are in the Company of” 
Murough O-Brien, 
/ 


A Second Letter read. 
Mrs. Hicky, 

„When J ſent for you on Saturday was Sevennight, I thought I ſhould 
e (fre you at Maſs, but I miſſed that Opportunity: I defire you will ſtep 
ce hither To-morrow, and meet me in ſome convenient Place, where we 
„may talk without Cenſure or Suſpicion : I have no other Deſign, but 
& to ſerve you and your Husband. Be. ſure you don't fail to come to me, 
if you ever expect any Friendſhip from” . | 
Mac-B. 


Daniel Mac-Cay ſworn. 

Mr. Forſter. Where did you live in March gg ? 

Mac-Cay. I lived with Patrick Hurly. 

Court. Where were you the Time of the Robbery ? 

Mac-Cay. I was in his Houſe, my Lord; I was there on Sunday the 3d 
of March, and there was John Ronane and himſelf, and they were juſt go- 
ing to Bed, and John Ronane was going out of the Door, and there came 
five Perſons with naked Swords, and ruſhed in; they were diſguiſed and 
disfigured : My Lord, when they came in, they fell'd him down on his 
Face, and gave him ſome Strokes ; and I was there, and they purſued me 
and Gillian Hurly, and we ran up, and they locked the Door after us; they 
made a Shot h-low; then I was aſſured it was ſome Bailifts that came to 
take my Maſter; ſome of the Family was in Bed, and ſome up. 

Mr. Rexcrder. Your Maſter was upon his keeping then? 

Mac-Cay. And when he heard the Noiſe below, we got ſome Sticks, 
and broke open the Door, and perceived two Fellows at the Door; they 
made a couple of Shots at us, but did us no Harm; and then came three 
or four, and one of them purſued me, and made a Shot after me, but did 
me no Harm, We did not go out till theſe Fellows went out, and then 
we broke open the Door, and we found my Maſter tied faſt to his own 
Bed-ſide, and Counfellor Renaue; and all the Trunks were broke. My 
_—_— bid me go to the next Village, and raiſe the Neighbourhood ; 

O1UiG, 

Court. Pray, Friend, How many did you ſee of the Robbers ? 

Mtac-Cay. I ſaw five, my Lord, and two without at the Window. 

Court. The Woman ſaid there were five in her Maſter's Parlour, and 
two at the Door. Sir, did you know any of the Parties that robbed him, 
upon your Oath ? What Diſguiſes had they? Were they black, or had 
they Vizards ?---A7ac-Cay. I cannot tell, my Lord. 

Court, Did you tak any Notice of any of the Arms, whether thoſe Arms 
belonged to your Maſter ? Take Care, upon your Oath, you ſpeak no- 
thing but Truth, 

hlac-Cay. My Lord, we had Arms of my Maſter, which they ſeized 
on, and we found them abroad next Morning. 

Court. Did the Bullets hit any part of the Houſe ? 

Mac-Cay. No, my Lord, I did not obſerve that. 

Court. Pray, Friend, was there any more than one Shot made ? 

Mac-Cay. There was, my Lord, 

rt. Was there any Mark of any Bullet to be ſeen ? 

Aac-Cay. I did not tee any. 


—_—_—K 


ͤ— 


Mr. bi e'ab You ſay, they came in with Fire-Arms and Swords; 
h 


Had your Maſter any Swords? . 
MAac-Cay. There was none but one; and they had five naked Swords. 
Mr. Fortier. They had no Fire-Arms but your Maſter's ? 
Me- Cay. We found them abroad next Morning in the Street. 
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Mr. Forfler. What Road did your Maſter Hurly travel when he 
from this Town, the laſt Time he was in Dublin before the yy 
SP: He went through the County of Galway, through ya 

albot. | 

Mr. Forſter. Do you know Capt. Lynch? 

Mac-Cay. Yes, he lives in Capperguin. 

Mr. Forfler. Were you with your Maſter all the Way home ? 

Mac-Cay. Yes, I was. 

Court. Mr. Lynch ſaid (I muſt do him right) that he did not rememhy 
what Company was with him, but that he drank a Bottle of Wine vin 
him at Loughrea, and there ſaw the Counters; and it is much about the 
Time this Man ſwears.---Mr. Recorder. Exactly, my Lord. 

Mr. Forfter. Were you with your Maſter when he was in Dublin? Dy 
you ſee any 2 of Money with him? —-AAac-Cay. Yes, I did. 

Court. Pray, did you ſee any Counters with him ? 

Mac-Cay. No, my Lord: I was offer'd to have my Fortune raiſes 
ever, if I would ſwear that he bought the Counters, and brought then , 
the County of Clare. 

Court. You ſaw Money with your Maſter : Where was it he receiy} 
the Money ? 

Mac-Cay. I do not know; but he ſhew'd it me, and ſaid, It was 2 la 
Thing to pay away ſo much Money: And he put his Hand in his Pocks 
and pull'd out ſome Gold, ſome Broad-Pieces and a Gold Cob; and he 
ſaid, he would keep the Purſe, and not take any Thing out until he 7 
home to pay Mr. Arthur off. 

Carty. Was it in the Portmanteau ?--- Mac-Cay. Yes, it was. 

Mr. Recorder. Was this the Time that your Maſter was in Loughru? 

Mac-Cay. No, this was in February, and it was before Chri/imas hy 
was at Loughrea. 
ry pon what Occaſion was it that your Maſter ſhew'd you th 

old? 

Mac-Cay. He told me, at his own Lodging in Warbur-ftreet, Is it ng 
a ſad Thing to pay ſo much Money to that Rogue Arthur, that had fery{ 
him ſuch a Trick ? 

Court. Did you take notice of it yourſelf ? 

Mac- Cay. Ves: It was not Counters; no, I know Gold from Counter, 

Court. Were they Guineas or Louis d'Ors ? 

Mac-Cay. They were Louis d'Ors. 

Mr. Butler. Pray, when you went the laſt time with your Maſter fron 
Dublin, what Way did you go to Mount-Talbot ? At what Place did ya 
croſs the Shannon ; 

Mac-Cay. I do not know the Place; I do not know the Name of th: 
Place at all. 

Mr. Butler. Did you ſwim over, or go over a Bridge ? 

Mac-Cay. I think we went over a Bridge. 

Mr. Butler. What Bridge ? 

Mac-Cay. I do not know the Name of it. 

Court. Did you go thro' Athlone ? 

Mac-Cay, —_ we went thro' Athlone. 

Court. If T had ſaid Laneſborough, he would have ſaid ſo too. 

Mr. Butler. You are poſitive that in the laſt Journey before the Red. 
bery, you nor your Maſter were not at Loughrea ? 

ac-Cay. I am poſitive. 

Mr. Butler. Where did your Maſter Jie the Night before you came ts 
Tiaguin ? 

Mac-Cay. It was at Balliboy. 

Mr. Butler. Pray, Sir, what Way did you go from Athlone to Ex- 
Court or Ballibey? 

Mac-Cay. I do not know the Names of the Towns. 

Mr. Butler, Pray, how far is it from Tiaquin to Eyres-Court ? 

Mac-Cay. I do not know. 

Mr. Butler. What Way did you come to Ballibey back again, for tht 
is on this ſide the Shannon, and many Miles on this fide of Athlone ? 

Mac-Cay. My Maſter had his Brother-in-Law, Mr. Terry, along witi 
him; and when he came to Balliboy he would ſee his Siſter, and ſo he vent 
to Tiaguin. 

Court. How could you go from Athlone to Ballibey? Did you lies 
Athlone that Night ? | 

Mac-Cay. No, my Lord, wedid lie beyond it, at a Place where ther 
is a Bridge. 

Court. Where is that Bridge ? 

Mac-Cay. It is on the Shannon, on this ſide Aghrim. 1 

Mr. Butler, If you pleaſe, Sir, did you carry the Pormanteau to Tiaſut 

Mac-Cay. Yes, I did. 

Mr. Butler. And was it not left at any other Place behind you ? 

Mac-Cay. No, it was not. 

Mr. Butler. You are poſitive you carried it to Tiaguin? 

Mac-Cay. Yes, I did carry it to Tiaquin. : 

Mr. Butler, Was it left at Gort-Inſbi gory before you went to Tiaguis, d 
after ? | 
Mac-Cey. My Maſter hired a Horſe, and he was lame; and he dels 
me to go on Saturday, before he came himſelf, or Capt. Bourk, and ® 
Father-in-Law kept him. 

Mr. Butler. Was the Gold in the Portmanteau at that Time? 

Mac-Cay. Yes, it was. 

Court. And you carried the Portmanteau to Gort from Tiaquin ? 
Mac-Cay. Ves; I came from my Maſter from Tiaquin to Gert; 
ſent me on Saturday, and he came on Sunday Night. ; 

Mr. Butler. My Lord, I will make it appear, by three or four Mens 
undoubted Credit, that Mr. Hurly did ſwear, at the Aſſizes of Ennis, th 
he was at Loughrea before he went to Tiaguin, and that he left the Poſt 
manteau there, and did not carry it to Tiaquin. x : 

Mr. Butler. Did your Maſter pay for the Horſe he hired ? or, Did is 
hear he gave a Bond for it ?--- Aac-Cay. I do not know. is 

Court, Do you know of any Bond given by Mr. Hurly, to pi 
Hire of the Horle !? 

Ma- C4 
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-Cay. I do not know in my Lord. | 
F- . He ſaid, bis Miſter ewa him the Money in Town, 


and ſaid it was a Shame to pay it to Arthur. Now, did your Maſter pay 
? 

ag He told me, that Arthur promis'd to come to his Houſe in 

the County of Clare ; and, that he would make him take it on eaſter Terms 

than if be ſhould pay it in Dublin... 


Court. If he had the Money, why did he not pay it him?) T7 
Mac-Cay. He faid, he hoped to compound with Arthur eaſier than to 
give him all that he demanded. : AY 
Mr. Bernard. My Client tells me, that this Mac- Cay is a material 
Witneſs, as to Caloghan Carty : Do you know Calaghan Carty ? 

Mac-Cay. Yes, very well. : 

Court. How long have you known him ?—1Zac-Cay. Theſe two Years. 

Court. Were you with him before my Lord Chief-Juſtice Pyne ? 

ac-Cay. Yes, 1 was; he made an Aſſidavit, and ſwore before my 

Lord Chief-Juſtice Pyne. 

Court. What was the Subſtance of it ? | 

Mac-Cay. That he knew nothing of the Robbery ; and, that he was 
much concern'd he had ſworn againſt Mr. Zurly. They lodg'd at the 
Biack-Bull in Church-Street. 


Court. Are you confident, that this Calaghan Carty ſwore before my 


Lord Chief-Juſtice Pyze?—Aac-Cay. Yes, he did. 

Mr. Butler. Where did you lie the Night before you went through 
Athlone ?- Mac-Cry. I am not ſure of the Name of any Place where we 
did lie fince we left Dublin. 


Mr. Butler. You are poſitive you did lie in a Place that had a Bridge 
upon a River ?— Mac-Cay. Yes, lam. © 


Ceurt. Pray, one * more: Vou ſay, you have gone with Mr. 


Huriy ſeveral times to the Country; How often did he go Connaught Way? 
ac-Cay. He went always Connaught Way. 

Curt. How often has he gone, that you can recollect yourſelf ? 

Mac-Cay. We came from the County of Clare the Summer after I came 
to him, to Leughrea, and Eyres-Court, and over Banagher-Bridge, and ſo 
to Munſter-Evin. 

Court. Which is the Way you uſed always to go? 

Mac-Gay, That Way; but that Time he went to Athlone. 


Chriſtopher O-Brien ſworn. 


Mr. Butler. Pray, Sir, by Virtue of your Oath, did you offer any 
Money to that Man ?—-O-Brien. No, upon my Oath. 

Mr. Butler. Did you offer him Money, or promiſe to raiſe his For- 
tune, if he would give Evidence about Counters ? 

U-Brien. Never, my Lord; he came to me and told me, there was 
ſome came to his Maſter, and would ſwear, that — WCre come 
from France. X 

Court, Did vou ever make him any Promiſe, or any Offer at all? 

U-brien, Never in my Life, my Lord. 


Mac-Cry. Did not you, at the Swan- Tavern, when I carried a Let- | 


ter to Captain Bowrk F 

Court, How long ago was this ? 

Mac-Cay. Before the Term, I think. 

Court. Was it before Chriflmas ? 

Mac-Cay. No, my Lord, it was after Chri/tmas. 

Court. Mr. Hurly, you know the contrary to this yourſelf: If you'll 
have me, I'll ſend for the Examination ſworn. by yourſelf concerning 
this Matter. 

Pat. Hurly. He ſpeaks to him more than once. 

Mr. Recorder. Had you any Diſcourſe with Mr: O-Brien about the 
Counters? —Mac-Cay. Yes, once or twice. 

Mr. Recorder, Had you any Diſcourſe about them more than once ? 

Mac-Cay. He never ſpoke to me about the Counters, but once at the 
Swan-Tavern. 

Court. That of Mr. O-Brien's tampering with this Man; Mr. Hurly, 
— are complain'd of before Chriſimas laſt. He ſaid, he was once with a 

etter at the Stcan- Tavern; and, that Mr. O-Briendid there talk to him 
about tampering with other Witneſſes; but it was before that, that you 
{aid Mr. G- Brien tamper'd with himſelf about the Counters. 

Court, Where was it ?=/Mac-Cay. At the Tavern. 

Court. At what Tavern? — Mac-Cay. The Swan, 

C:urt. When was this? 

Mac- Cay. Before Chriſtmas, or a little before the laſt Term. 

Court, He ſays, it was the Time of his delivering of a Letter. 


— 


Interp. He ſays, one Halleway and Walter Neylan tamper'd with him: 
That Halleway ſent for him three Weeks after Mr. AHurly was taken to 
Ennis, and he ran into a Rabbet-hole, for he was afraid of him, and 
ſent his Wife to know what he would have of him. | 

Interp. nnd, my Lord, he is telling a long Story of this Halloway being 
a troubleſome. Man ; and, that the whole Country would join with him, 
to give an ill Character of him, if it were not for the Perſons he appears 
againſt, And, he ſays, he was always inclin'd to do Evil, and every 


body was afraid of him. 


Court. Aſk him, Was there any Offer made to him ? 

Interp. He ſays, that Neylan and Halloway offered him Fifty Pounds to 
ſwear againſt Mr. Hurly, that he contriv'd the Robbery againſt himſelf. 

Court, Were they both together ? or, Did they ſpeak to him ſeverally ? 

Interp. They ſpoke to him ſeverally. 

Court, Aſk him, Where was it that Holloway propos'd this to him? 

Interp. About three Weeks after Mr. Hurly was put into Gaol, he ſays, 
Hallaway firſt ſpoke to him. 

Court. Did Hallotway ſpeak to him any more than once? 

Interp. He ſays, He deſir'd him to go with him before Mr. O-Brien; 
and he offer'd him Six Guineas to go and prove the Matter, and, that he 
would give him the zeſt afterwards. 

Court, Was any body by ?—Interp. He ſays, Nobody. 

Court, Where was it that Neylan offer'd him the Money? 

Interp. He lays, my Lord, that Halloway uſed ſeveral threatening 
Welt if he did not comply with what he defir'd him to do; and, that 
he would ſend him to Gaol at Ennis, where he ſhould not fee the Light 
any more. 

— Can he remember the Day that this was? 

Interp. About Six Weeks after Hurly was taken. 


Court, Where was it that Nolan proffer'd him any Reward, and what 
it was he offer'd him? 


| At this the Fellow ſplutter d, and made a terrible Noiſe in Iriſh.] 


Interp. My Lord, he will not anſwer to the direct Queſtion. He ſays, 
my Lord, that Hallavay threaten'd him, and broke open his Doors, and 


came there with Arms, and brought a diſbanded Soldier, and took him by 
the Hair of the Head, and threaten'd him, becauſe he did not come to 
him at the Time appointed. 

Ceurt, Did he complain to any Juſtice ? 

Interp. He ſays, He complain'd to Mr. Fitz-Gereld. 

Court. Pray aſk him, what Neylan ſaid to him. 

Interp; He ſays, He offer'd him the grazing of Six Collops free, and 
an Houſe and Garden during his Life, to ſwear againſt Patrick Hurly. 

Mr. Butler. What Time was it that Neylan made him this Offer? 
| and, in what Place? | 

interp. ger Lord, the Anſwer he made to that is, That Halloway, af- 
ter he had taken him out of his Bed, and dragg'd him by the Hair of the 
| Head, that then they and Neylan met. 
Court. Where was it he met Neylan? 
Interp. At Bally-Ryan, in a Houſe there. 
Court. What Time ?—Interp. About a Month before Michaelmas laſt. 

Court. Pray aſk him, where it was that Mr. Neylen did tell him he would 
give him the Six Collops grazing, to ſwear againſt Patrick Hurly ? 
| Interp. He ſays, he will recollect it: He ſays, laſt Summer. 

| Mr. Recorder. I am inform'd, my Lord, that while this Man was aſk'd 
| the Queſtion, Hurly ſaid, Laſt Michaelmas. Mr, Hurly. I never ſaw 
| any Man, ſo far preſum'd to be a Criminal, behave himſelf with ſo much 
Impudence before, 

Court. Mr. Hurly, if you don't give over throwing out Words to your 
Witneſſes; we muſt put you into the Dock. Aſk him, Interpreter, Docs 
| he know Calaghan Carty, that was Witneſs here to-day ? 

Interp. He has known him ſince he was a little Boy, and his Father, 
Mother, and Family. | 

Court. What does he know of that Carty's Swearing before my Lord 
Chief- Juſtice Pyne? | 

Interp. He ſays, my Lord, that he did Swear before my Lord Chief- 
| Juſtice Pyne, and there was a great Lady and a young Man by. 
| Mr. Bernard. Now, as to Mr. Lynch, whether he made any Propoſal 
| or Offer, or had any Diſcourſe with him on May-Day laſt ? . 

Interp, He ſays, He ſaw him the Day before May- Day; and, that h 
was very Civil to him : There was ſome Controverſy between him and 
Mr. Hurly, about the Land of Moughna; and he ſaid to me, Now Patrich 
Hurly is gone to Gaol, and ſo is John too; and they are both in Irons, 


Meac-Cay.. My Lord, I deliver'd a Letter to Captain Burt at the Swan- | and they will never retrieve it, and you had beſt come and live with me 


Tavern, and, I think, it was before Chriſtmas. 

C:urt, So that you deliver'd more Letters than one? 

Mac-Cay. I deliver'd ſeveral to him. 

Court, This Gentleman is accus'd by this Mac-Cay ; and how far that 
will weigh with any Man, muſt be left to the Jury. 

Mr. Butler, This Mr. Mac-Cay was very poſitive, that the Portman- 
teau was carried to Tiaguin, and, that it was not left behind. I am ready 
to prove, by two or three credible Evidences, that Mr. Hurly did ſwear 
at the Aſſizes, that it was left behind at Loughrea, and, that it was not 
Carried to Tiaguin. 

Mr. Bernard. My Lord, I deſire we may firſt produce another Witneſs 


to the Subornation ; Jehn Crips, a Perſon ſuborn'd to ſwear againſt my 
nent. 


John Crips fivorn. 


(Per Interpreter.) 


——— 


Curt. Where does he live? and, With whom? 
Inter p. He lives at Moughna, in the County of Clare. 


Court, Aſk him, what he can ſay of any tampering with him to ſwear | 


28ainſt Mr, FHur/y. 


in Connaught, He told him, That neither his Wife, nor his Mother-in- 
Law, would conſent to go to Connaught. Says he, I have ſet the Land 
| from the Hurlys to the Bloods, and Hurly ſhall never have any thing to 
ſay to it more. 
| "Court, Did heever perſuade him to take a falſe Oath againſt Mr. Hurly ? 
Interp. He ſaid, That in his Agreement with the Bloods, he reſerv'd 
the Grazing of four Collops, which he ſhould have, if he would ſwear 
that he was one of the Robbers himſelf, and prove the Robbery upon 
Hurly : And he made anſwer to Lynch, Why ſhould I do that that will 
hang me? And then Lynch ſeem'd ſorry that 4 had propos'd it to him. 
Mr. Recorder. Aſk him, Who was with him when Calaghan Carty 
ſwore an Examination before my Lord Chief. Juſtice Pyne ? 
| | wr A Daniel Huky, Daniel Mac-Carty, Donogh O- Brien Andrews, and 
1mlelf, 
Mr. Recorder. How came he to go along with theſe Perſons ? 
Los K ſays, That he came there to prevent being perſuaded to take 
a falſe Oath. 


Mr. Recorder. Does he know what Calaghan Carty ſwore ? 
Interp. He does not know. 


Mr. Recorder. Who writ the Examination of Caleghan Carty ? 
Interp. He does not knoy. 
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- I was taken by William Halloway and 
Gaol, and they bolted me; and there was Mr. Neylan in t 


(497) 
he Mr. Butler. Was it written at my Lord Chicf-Juſtice Pyte's? vr, Had 
it written before? | | CS 
Zaerp. He brought it written to my Lord Chief- Juſtice Pyne. 
Mr. Butler. My Lord, this Man does not ſeem to be a Man of any 
Credit. Neylan and Lynch are ſworn, pray, let them attend. * 
| Court. If two Witneſſes ſpeak directly contrary one to the other, muſt 
not it be left to the Jury which they will believe ? What dves the Wit- f 
neſs Crips ſay ? n | 
Interp. He deſires a Guard, for the Safety of his Perſon. 


| Mr. Lynch flands " again. 


Court. Mr. Lynch, had 7 ever any Diſcourſe with this Man conxern- 
ing Mr. Patrick Hurly and Mr. John Hurly's being in Gaol ? ' 
Lynch. Yes, I had, my Lord + I ſaid to him, that I heard he has been 
lately in Dublin, and that he has been an Evidence for Hurly. No, _— 
ſays he, I was not: | am weary of him; and if I could get theſe People 
that you ſet the Land to, to let me be here a Year, 1 would not live any 
longer with 11 * F 
ourt. Did you him t ing of four Collops 
Lynch. 9 did, m „ 6 * | 
r. Butler. The Credit of this Gentleman, and of that Fellow, is left 
to the Jury. 
Lynch. This Diſcourſe was about this Time Twelvemonth, at the Fair 
of Meughna; and Richard Hurly, Patrick's Uncle, declar'd to me, that | 
it was a Sham-Robbery. | 


* 


Walter Neylan fandt up again. 
Court. Mr. Neylan, had you any Diſcourſe with this Man about Mr. 


Hurly ? 

Vollen. I never had any Diſcourſe with him, or ſaw the Man, till this 
Day, never fince he was born. 

Court. What Time was it, he ſays, that he had this Diſcourſe with 


lan ? 
ir. Butler. In the Place where he ſays he had the Diſcourſe with Ney- 
lan in a Houſe ; there never was a Houſe, nor ſo much as a Hutt there. 
Neylan. No, A there never was a Houſe there in my Memory. 
Court. Mr. Neylan, how far is this Moughna from you? 
Neylan. Three Miles. | 
Mr. Bernard. And you not know this Man ? 


Mr. Wakeham, my Lord Chief-Fuftice Pyne's Clerk, foworn.” 


Court. Mr. Wakeham, Sir, pray, do you know any Perſon that came to 
ſwear Examinations before my Lord Chief - Juſtice Pyne, concerning the 
Robbery of Mr. Hurly in the County of Clare? 

Mr. Wakcham. My Lord, there came four Men, but I was buſy ; the 
Gentleman read the Examinations. | 

Court. Do you know the Perſons ? 

Mr. Wakeham. I do not know em; they were ordinarily clad; there 
was a Gentleman, one Mr. Terry, that brought 'em. 


Daniel Hicky fworn. 


Mr. Bernard. Pray, give my Lord an Account of any Offers that were 
made you, or Threats uſed to you, to make you ſwear againſt Mr. Hurly ? 
Daniel Hicky. I told it twice before, my Lord, in Auguft laſt. My Lord, 
— Bowek ; my took me to 
e Gaol, and 
he ſpoke to me about the Robbery that was committed on Mr. Hurly. | 
ſaid, I knew nothing of it at all: And he told me, I wou'd be hang'd, for 
it was ſworn againſt me : And I was brought before Mr. Hickman and Cu- 
ſack; and they told me, That there was one Carty had ſworn that I was 
at the robbing of Mr. Hurly, by his own Conſent ; and that if 1 did not 
declare it, I ſhould be hang'd; and ſaid, That Mr. Hurly will hang us 
if we ſay we robb'd him, Never heed him, ſald they; it will be no Harm 
to any Man that ſwears againſt him. 
Count. How long did you remain in Gaol ? 

Hiciy. I was kept in Gaol till Auguſt, from the 26th of March. 

Court, Was any body with you! | 

Hicky. Calaghan Carty and Daniel Carty. 

Court, What had you a-Day ? 

Hicky. We had T welve Pence a-Day; and Mr. Neylan brought red 
Coats, and would have us ſwear we had thoſe Coats on when we robb'd 
Mr. Hurly. And they carried us before Mr. Butler, and we would not 
{wear ; and then we got but Nine-Pence a- Day. 

Court. Did vou ſwear, that Mr. Hurly was not robb'd ? 

Hicky, I did ſwear, that I was not at the robbing of him myſelf. 

Court. But were you examined about this Robbery before Mr. Hickman | 
and Mr. Cufact f 

Hicky. They deſired me to ſwear, that I was at the robbing of Mr. 
Hurly with Daniel Carty ; aud they told me, I ſhould be hang'd if I did 
not ſwear it. 

Court. Did you ſwear it ? 

Hicky. Ves, I did, 

Mr. Bernard. After you ſatisfied theſe Gentlemen's Importunity, how 
long was it before you were diſcharged out of Priſon ? 

icky. I was kept in Priſon till after the Aſſizes. 

Curt. Who did you ſwear was with you at the Robbery ? 

Hicky. Calaghan Carty, Donogh O-Brien, and Daniel Carty. 

Court. Has be any other Name but Donogh O- Brien ? 


— — 
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Hicky. My Lord, when my Lord Chief-Juſtice Pyne "tame 
carried to the Bar. When * at the Ir I wager I mult a 
Afﬀidavit againſt Mr. Hurly ; and if I would not, I ſhould return to 05 
again. The Gaoler would let nobody come near the Bar; * 
faid, We will tel! the Truth, and would not tell a Lye againſt Mr, H . 

And he went out, and came in again, and took us back to the Gag]. 5 
Mr. B d. How long after this were you diſcharged ? 

Hicky. We petition'd mv Lord Chief-Juſtice, and ſent after him 
Limerick, but got no Anſwer z and then they ſent a Mitiimus to kee 
in Gaol. They ſaid, If we got Bail, they would enlarge us: 80 Dan l 
O- Brien's Friends were bound for him, and I got a Friend to be — 
for me; and I was bound for another of the Priſonets. 

_ Did you ever make an Afﬀidavit before my Lord Chief-Juſlicez 

icky. Les; we came to Town, and made an Affidavit before hin, 
Court. Who was with you ? | 
Hicky. Calaghan Carty, Don:gh O-Brien, Daniel Carty, and Cripe. 
Mr. Forfter. After you gave in that Affidavit, and went home, oh 


did do then ? | 

Hab, We went home then; and we heard that they had a Warr 
againſt us, 

Court. You ſay, you ſwore befure the Lord Chief- Juſtice, and the 
Calaghan Carty, Crips, and Donogh O-Brien were there: And you 10 
very ſure that Calaghan Carty was one? | 

icky. Yes, he knows me, and 1 know him ; he is my Relation. 

Court. Mr. Neylan, you are upon your Oath : Did you ſee this Pera 
in the Gaol at Ennis ? Pray, give an Account of what patled there, ang 
what Fine was put upon him, to make him diſcover. 

Neylan. My Lord, when be came to Gaol, he ſought for me, and] 
told him that one had diſcovered : And he aſk d me, what | would adi 
him to do? And I ſaid, I'd adviſe him to diſcharge a good Conſcience, 

Mr. Juſtice Coote. I am not a Judge of the Fact, but the Jury is, 2; 
you were brought before me; and when I examin'd you, you went bzc:. 
ward and forward, and I committed you that Night to the Gaoler's Cas 
and when you were brought into the Court, you ſaid, You would fta 
by the Examination you — before my Lord Chiet- Juſtice Pyne. 

Mr. Sol. Gen. What did Mr. Hickman perſuade you to do, when be 
tamper'd with you ? 

Hicty. When Walter Neylan went from me, I was brought to M. 
Hickman and Cuſack ; and they told mie, there was an Examination 
Mr. Daniel Carty. It is in vain for you, ſaid they, to deny the Fact; by 
you muſt ſay what we will have you to ſay, or elſe you ſhall be hang; 
for Carty has ſworn, That you and he were at the robbing of Huh, 
That you left all the Gold and Linnen in his Barn for him. 

Mr. Att. Gen. And did Mr. Cuſack fay ſo too? 

Hicky. Yes, he did lay fo. 

Mr. Sol. Gen. What ſhould be the Seducement of Mr. Hickman, « 
Cuſack, to have you forſwear yourſelf ? 

Hicky. There was a Contrivance between Holloway, Hickman, aud 
Carty, to ſwear. 

Mr. Sal. Gen. But why ſhould Mr. Hickman do this? What End coll 
he have in it ? 

Hicky. I cannot tell. | 

Mr. Att. Gen. You, Hicky, is Mr. Hickman a Papill, or Mr. Cuſac? 

Hicky. No, Sir. 

Mr. Att. Gen. For what Purpoſe ſhou'd they come to you, to have you 
ſorſwear yourſelf? Hicky. They did doit. 

Mr. Dean. What became of that Note Mr. Hickman and Cuſack gar 
ou ? 

| Hicky. Calaghan had it, and brought it to Town. 

Mr. Butler. Hicky, you were examin'd at this Bar before: Did not yu 

ſwear the ſame "Thing againſt Mr. Cufact ? And after, when he came int 

Court, and you ſaw him, did not you retract in open Court what you 

ſwore before? Did you? or, Did you not? 

Hicky. I cannot tell what I did: I told him that he gave me the Not. 

Mr. J. Cote. Then III tell you what you did. Mr. Caſact, to the 

beſt of my Remembrance, came to the Side-Bar there. Mr, Hurly, you 

were there; and after Mr. Cuſack came in, this Perſon was aſked tht 

Queſtion, Whether that Mr. Cuſact tampered with him? And he fail, 

No; that he only defired him to twear nothing but the Truth. 


Mr. Huiſh ſworn. 


Mr. J. Corte. I'll aſk Mr. Huih a Queſtion or two; for ſuch a Fellov 
as this is not to be endured. Mr. Hub, Was not you preſent when th 
Man was brought before me ? 

Mr. Huiſb. 1 was, my Lord. h 

Court. I only aſk, what happened in my Houſe as to the Behaviour d 
this Man ? | 

Mr. Huiſh. When I came firſt, the Book was put into his Hand, a 
he was ſworn : But, on Examination, he ſeemed to be ſullen, and woull 
not anſwer : But he owned, that the Examination he gave in the Gal 
was falſe, and the Examination he gave before my Lord Chief- Juſtice ws 
true. And when you ſat down to reduce what he ſaid into Writing, k 
began to retract. When it was written, that he ſaid, That before nf 
Lord Chief-Juſtice was true, and the other falſe, he began to fall off w 
faulter, and ſaid, Did I ſay ſo? You examined him alone that Time, aol 

ve him Encouragement to ſpeak the Truth. And after it was 
Had you rather be examined before the Judge alone, or before all ts 
People here? then he was for being examined before the Judge alone. 3 
I went out, and left him and this Daniel Hicky together for near tht 
Quarters of an Hour : Then your Lordſhip called us in, and (aid, Ti 
Fellow is ſullen, and will not give any Account. 

Mr. J. Czote. I did preſs this Man to tell the Truth; Did Hicknas* 


Hicky. Yes, he — goes by the Name of Donogh O- Brien An- 
Au,, ſome call him ſo: His Name is Deonogh O-Brien. 


- 


Cut. How came you to get your Diſcharge out of Priſon ? | 


4 


any of thoſe People entice him to {wear any falſe Oath? and one Ii 
he ſaid, They did not; and another Time he ſaid, "They did. 
Mr. Fel. 


- 
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ne Mr. Farfter.” Did he at any Time deſire that his Examination ſhould be | Mr. Sol. Gen. How long after you came to Town; did you ſee Cilrg an 
the deferr'd until he came to Court the next Day ? Carty ? | | . | 
al Me. Hub. Truly, I don't remember that Particular, O- Brien. I ſaw him at Xe, before I came to oven. 
we Mr; Fler. Hic, What was the meaning, that when you were exa- Ar. Sol. Gen. And where did you meet Daniel #1:chy f 
rh - «4 before Mr. Juſtice Cocte, that you ſaid, Did I ſay it? or did I not O- Brien. Coming towards Kilceck. 5, 
— it? Ar. Sol. Gen. It was remarkable, that he ſhould e ceidentalle meet Mrs. 


Hicky. I was afraid ſome of them would ſwear againſt me: They were | Hurly and her Brother at XI, and Cularhan Carty und ie and {he 


| th follow ng me all Day Mr. O- Brien's Man was after me: And Mr. ſhould meet on the Roa. and Way tog-ther, to clear their Conſeiences! 
> vs Huznin came and told me, I ſhould be hang'd if I did it not. --- Did Hcy, Carty and you liz in one Lodging: 
"gh O-Bricz. 1 lay in Chureh- freer, 
und Donogh O- ÞFrien Andrews ſworn. AM.. Sol. Gen. And Calaghan Garty and Hicty lay there too? 
O-öù rien, Yes, they did. 
ice? Mr. Ferfer. My Lord, if it pleaſe your Lordſhip, I defire he may give Mr. Fol. Gen. Were you examin'd in Irons? 
. an Account of this Matter. ; O- Brien. No, | Was NAT; [ had them taken oF we, and was carry1 
O-Brien. My Lord, I was then Priſoner by Thomas Beurk, and they | abroad; and | was told, That if I did not ſwear as the reſt did, I ſhould 
- would ſhew no Warrant, till they had ty'd me with a Cord, carried me | be hang'd ih cight Days time. 
What to Ennis, and bolted me; and afterwards brought me before Mr. Hickinan Mr. Recorder. Would Mr. Batter make you forfwoar yourſelf? 
And they told me, that Daniel Carty had given an Examination againſt O- rien. He would make me ſwear as tne reit did. 
rant me, that I was one of the Perſons employed to rob Huriy; and that if J | Ay. el. Cn. What Diſtance flom the Gaol was you exuniin'd ? 
did ſwear as Carty did, I ſhould have the ſame Reward Carty had; and O-Brien. Near the Gal, | 
tha that it was not for me to pretend to live in the County of Clare, if I did | r. Sol. Gen, Had you any Hand- cuſfz, or Irons, when examined? 
u ae not ſwear as Carty did. O- Brien. No, I had not. 
C:urt. And did you (wear then; Ar. Sol. Gen. My Lord, I muſt aft this Man, Whcther his Father be 
O-Br.en. If your Lordſhip pleaſes, I'll declare the Matter, Tom | in Town? and whether he had any Diſcourſe with hi, Father ?---Do you 
r(on Hicknan and Jehn Caſack told me, that I had Reaſon to curſe the Time | know your Father? | 
aud that | did not ſwear as Daniel Carty did. |  O-Brien, I know my reputed Father. 


Mr. Att. Gen. How long is it ſince Mr. Hickman and you were ſo fami- Mr. Art. Gen. By Virtue of your Oath, Did you fee your Father ſince 
nd] liar, that you call him Tom ? * you came to Town ? 


dvd: O-Ericn. They ſaid, I ſhould be hang'd for it, if there were no more | © O-Brien. No, I did not. 
e, Men in the Kingdom; and I was accordingly ſent into the Dungeon, and | Mr. Att. Gen. Had you any Diſcourſe with your Father concerning this 
dich band-cuff'd, and they came and ty'd me, and told me, that Calaghan pretended Robbery ? —And did you ſay any thing to him about it, and 
act. Carty and Prniel Carty had ſworn ; and they would put a Lump of Gold | what was't ? 
a, in my Wife's Lap, if 1 would ſwear I was employed to rob Mr. Hurly : O-Brien. I ſaw him at Home; I never acknowledg'd to him I was con- 
ſtand And Hallaway came to me, and ſaid, Declare the Truth of the Matter, | cern'd in this Robbery, 
and ſwear as the reſt did, and I' go and ſpeak to the Gaoler, and get Mr. Recorder. Pray, my Lord, did he declare to his Father, that he was 
n be you eaſed as well as Garty. Every Day Hallaway came to me, and ſaid, I concern'd in this Sham-Robbery ? 
thould want for nothing, if I would ſwear as they did. So on Sunday O-Brien. No, I did not. 
Mr Morning a Yoke was brought to me, and they were going to Yoke me, Mr. Recorder, Did you tell your Father any thing of the Contrivance? 
on of but they did not doit; and after Service, that Sunday, Tom Þuck came | or would your Father have prevail'd with you to own you were in the Rob- 
; but to me, and told me, they came from Tom Hickman, and if I did not ſay | bery? 
ed; as the re{t had faid, I ſhould be hanged; but I was weary of the Bolt and V-Brien, Yes, he would, 
lurh; Hand-cufT,*and 1 had not my Friends to come near me, nor my Wife; ſo Mr. Recorder. Did you ever tell your Father that you uſed Mr. Hurly's 
I reſolved I would do any thing rather than lie in the Condition I was in, | own Arms in the Robbery ? 
and | ſaid, I wouid ſwear what they pleaſed. O-Brien. No, I did not. 
Curt. And did you ſwear ? Ar. Reco: der. Well, now we'll call your Father, — 
m, ot O-Brien. My Lord, upon this Anſwer my Bolts were taken off, and . . 
the Hand-cuff; and I was carried abroad to William Butler, and he Donogh O-Brien Andrews ſenior ſworn. 
„ and aſked me, when I came before him, Why I was ſo obſtinate againſt the Mr. Sol. Gen. Pray, upon the Oath $54 have taken, give an Account 
County 2s I had been ? But if you reſolve to do it now, ſays he, it will | of what Diſcourſe paſſed between your Son and you about this Robbery. 
could do as well; and if you ſwear as the reſt did, you ſhall have as good a Re- Donogh O- Brien Andrews ſenior. My Lord, this will be look'd upon to | 
ward as Daniel Carth, and T welve-Pence a Day during the Time you was | be very ſtrange, and very unnatural, for a Father to appear againſt his | 
confined. = ; Son; yet I mult have Regard to my Oath; and ſhall not be Backward Is | 
uſack? Court. Did you not repeat the Words he had then written down ? to declare the Truth,—When this Robbery happen'd, ſome tim epaſs'd 1 
Did not you ſpeak the Words he had written ? before the Contrivance of it was fully diſcovered; and when my Son was [| 
ye you O-Bricn. No, I. did not. : taken and carry'd to Gaol about it, | did not go near him for three Weetrs. I 
Court. But you ſwore to them afterwards. Did he read the Exa- | When I went to him, 1 was paſulonately concern'd for him, and I aſk'd x 
& gare Mination to you? ; him, what ſhould make him ſo wicked, as to be concern'd in ſuch a Fact 8: 
-H ien. Ves, he did. | as he and the other Rogues were acculed of? And I aſked him with Ve— ; 
Court. Did you ſwear to it? hemence, Did you do it? He ſaid, Yes, I did do it; and he never 'Þ 
ot you O-Brien. Yes, I did it to cafe myſelf. f deny'd it, nor no one doubtcd of it until ſuch ime as he went afcer- || 
ne into Mr. Recorder. Is the Examination true, at this Day ? wards to Publin, The Particulars I was not curious in ating him, be- 1 j 
at you 0-Brien. No, it is not. 4888 cauſe I had an Account of them from cth:rs; and all Men allowed them i' 
Mr. Sol. Gen. I deſire that Examination may be read, and he may tell | to be true, becauſe they own'd it themſelves. Aſter the Afizes, and 1 
us, What Part of it is true, and what not. that they came out of Gaol, I took Opportunity to diſe urſe my Son; " 


— — «Ss 
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O-Brien. My Lord, I after went to Gaol, and received the Allow- 
ance Mr. Butler ordered me, Twelve-Pence a Day——And, my Lord, 
ſome time in Summer before the Aſſizes, Malter Neylan, that was now in 


but found by him, that he had no mind to difcourle me, —-But then, my 
Lord, I aſked him one Day, whoſe Arms he had; were they Patrick 
Hurly's? Says he, Where elſe ſhould | get Arms? 


— — — — 


| 
e (a Court, brought down one of Mr. Hrurly's Coats, and atked us, Whether Court. Thad you all this Diicourſe with your Son Doregh O rien # 
we knew theſe Coats that we wore in the Robbery ?—He told us, Mr. | that young Man there ? 5 g 1 
Butler deſired us to ſwear to the Coats; but we refuſed to do it; and then Old Donegh. Yes, I had. þ 

we were turned into the Goal, and 6d. of the 15, taken from us, Young Donogh O-Brien, When he taxcd me with this, J was indiffe- | 

Mr. Robbins. Were you ſworn laſt Auguſt, and bcfore whom ? rent in the Matter; and when he afl:2d me about the Arms, Whether they 

O-Brien. Before the Lord-Chief-Juſtice Pyne. were Patrick Hurly's Arms? What elt, (aid 1? 


— — — — 


Mr. Relbins. Did Calaghan Carty make an Affidavit at the ſame time? Mr. Scl. Gen. Is the reſt that your Father f:i4 true or not? You have 
O-Brien. Ves, he did. heard what your Father ſaid, That you conſeſſed to him you were con- 


_ — — 


Ar. Sal, Ger. Who writ your Examination? cern'd in the Robbery. 
O-Erien. | writ it myſelt. f LN Young Dzonogh. I ſaid what I told you of the Arms; but as to the Þ 
Mr. Sol. Gen. Who writ Calaghan Carty's Examination ? other. part, I do not remember that ever I ſaid it to him. f 
O. Bien. I do not know; I was by at che ſwearing of it. Mr. Sol. Gen. Old Man, Do you remember ? | 
1 woull Ar. Sel. Cen. Who writ Hicky's Examination? Old Donegh. Aye, very well; too well, to my Sorro'y, 
he Gu O-Brien. He writ it himſelf. a Ar. Recorder. Young Man, 1% you believe that he is relating Truth 
tice vn Mr. 8:1. Gen. How long were you in Town before you gave in your or not! 
ting, be Examination? | Young Dznogh. I do not know whether he is or no. | 


0-Brien. It was not paſſing three or four Days. Mr. Sol. Gen. Are you a marricd Man? 

Mr. Sel. Cen. Who came into your Company? Young Donogh. Yes, I am. 

O-Brien. Nobody, until I came to Kiltartan; and that Night Madam Mr. Ait Gen. Pray, who are you married to? What Relation is your 
Hurly came into the Houſe, and lay in the Houſe that Night, ſhe and | Wife to Mr. Hurly ? 
her Brother. She aſk'd me where I was going ? I told her, I was Young Donegh. Mr. Hurlj is her Uncle. 


coming to Town to declare the Truth. Mr. Eerſter. Old Man, What Relation are you to Sir Donegb O-Brien ? 


Mr. Sol. Gen. And did you come to Town in their Company ? Old Donogh. I know no Conſanguinity between Sir Ponegh O-Brien 
O-Brien. Yes, I did. and me: But Sir D-n:z5 purchaſed the Reverfion of my Farm, and I live 
Ar. ol. Gen. And what other Company came along with you and Mrs. | in it paying him Rent, 


wrly ? = | Patrick Hui ij. Pray, whoſe Horſe, and whoſe Expence brought him here? 

0-B "167, There was nobody but Terry and Crips. Old Donogs. The Horſe belongs to one Mr. Everhing. 

8 $ 1. Gen. And within three or four Days after you came, you {wore Patrick Hurly. At whole Charge ? 

| Furſt, the Examination ? | Old Donegh. At the County's Charge, ho proſecuted you for Per- 
U-Zrien, Yes, I did. . jury. 
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Court. Do you expeſt any Abatement of your Rent? | 
O. Donogh. I am ſo fat from it, that I am riſed gol. this Year more than 
ever. 
Court. By whom ? | 
Q. Donogh. By my Landlord, Sir Donogh O-Brien. . 
2 * you to have an Abatement from Sir Donagb O-Brien, after 
is Year | 
O. Donogh. I am not to have any. I have not any Trick or Quillet in 
any way: 1 do not expect any thing of that ſort, 
Mr. Sol. Gen. There is another Part of this Young O-Brien Andrews's 
r. Butler 3 and he is 


Evidence that relates to the Juſtice of the Peace, 
here in Court. 
Mr. Att. Gen. Your Lordſhip has heard the Evidence of this young 


| Donogh O-Brien Andrews, wherein he has been flinging againſt a whole 


Court and County. 

Court. It was never otherwiſe ; tho* a Juſtice of Peace be in the juſt 
Execution of his Office, yet when Criminals come to be charged, they'll 
recriminate thoſe that appear againſt them, 


William Butler ſworn. 


William Butler. My Lord, I had an Account, that this Sham-Robbery, 
that Mr. Hurly ſet up, as I do believe, was diſcovered by Carty ; and 1 
had an Account, that Donogh O-Brien, that young Man, was in Gaol, 
and was willing to make an ample Diſcovery too; and I rid to Ennis, and 
went to oy Quarters where I generally lodge, and ſent to the Gaoler for 
him, who brought him tome; and then I told him, my Buſineſs to Town 
was to examine him, if he werewilling to give a true Account of the Mat- 
ter. He went then about propoſing to make Bargains with me, but J 
told him I had no more to ſay ; but if he would give a true Account of 
the Robbery of Mr. Hurly, any Kindneſs I could do for him ſhould be 
done. He ſaid, he was afraid of the Gallows ; and, ſitting down, gave 
me that Examination which he has given me, and I have writ it down 
faithfully, as diſtinctly and truly as if it was for Life and Death; and 


I promiſed him nothing, nor threatened him. He ſeemed to be ſo peni- 


tent for being concerned in the Action, and was ſo much troubled that it 
was diſcovered againſt Mr. Hurly, that he wept a great deal in my Com- 
pany, and did declare, That if others had not — againſt Mr. 


Hurly, he never would. And I parted with him, and bid the Gaoler be | 


Civil to him. | 

Mr. Sol. Gen. Mr. Butler, Did you tell him, that he ſhould be hanged, 
if he did not ſwear ? 

Butlir. By Virtue of my Oath, I did not. 


V. Donegh. Did not you tell me, the Quarter-Seſſions was adjourned | 


for a Week longer, on account of this Commiſſion of Oyer and Terminer ? 

Butler. No; by Virtue of my Oath, I did not—l1 ſent for Mr. Hick- 
man, and he was with me by the time I went midway thro' this his Ex- 
amination; and when J had finiſh'd it, it was read to him diſtinctly, and 
he ſwore to it. 


mination that was taken by Mr. Butler, I defire it may be read Paragraph 
by A 6 
Mr. Sol. Gen. Was this Information written by Mr. Butler out of his 
own Head, or did you give him that Account as it is down there, or is it 
a Story framed by him? 
V. Donegh. Mr. Butler writ it. I told him ſeveral Things, but he 
framed them as he pleaſed himſelf. 
Mr. Sol. Gen. What Information did you give then to Mr. Butler? 
Y. Donogh. I don't remember. 
Mr. Sol. Cen. Tis impoſſible for any Man to frame ſuch a Thing out 
of his own Head. | 
Mr. Forſter. Whether there was not a Report, that there was a Com- 
miſſion to come down of Oyer and Terminer ? 
Mr. Butler. They did talk fo, but I had no Diſcourſe of it ; I uſed him 
mildly, and only deſired him to tell the Truth. 
The Examination read. 
| Ar. Recorder. Did you lie at Daniel O-Keans's Houſe that Night after 
the Robbery ? 
William Butler. Yes, I did. 


Mr. Recorder. Who told Mr. Butler that ? - 
V. Donogh. I told him it. 


Donogh O-Brien's Second Examination, taken before Lord Chief-Fuftice 
Pyne, read ; where he anſwers what he ſwore in the former. 
Mr. For/ter, I deſire, my Lord, the Examination before Baron Eckiin 
may be read. 
[ Clerk reads Calaghan Carty's Examination before Baron Ecklin.] 


Mr. Sol. Gen. My Lord, I deſire the ſame Method may be obſerv'd in 
this, as in other Caſes; for Hands may be alike, and not the ſame. 

Mr. Robbins. Here has been two Examinations of Calaghan Carty ; one 
he owns, the other he denies. Now, my Lord, we have produc'd three 
or four Witneſſes, that he was never before my Lord Chief- Juſtice, and 


there ſwore, that what he had formerly ſwore in the Country was falſe, 


that Patrick Hurly did contrive a Robbery againſt himſelf. 

Ar. Recorder. Mr. Robbins (with Submiſſion, my Lord) is mightily 
miftaken ; they ſaid, there was an Examination taken before my Lord- 
Chief- Juſtice, but not that this was it. 

Mr. Butler. You cannot here read an Affidavit ſworn before a Baron 
of the Exchequer; there is no Colour for it. 

Court. Calaghan Carty, Pray, were you examin'd before any of the 
Judges as to that Matter ? 

Carty. No, my Lord, never in my Life. 

Mr. Sol. Gen. Never in his Life.--- There is no proving it but by my 
Lord Chief - Juſtice, and to prove that this is the Man; for a Man may 
come in the Name af another Perſon and ſwear, and the Man he perſo- 
nates know nothing of the Matter. Who drew your Examination, Do— 
naeh O-Brien ? 


| 


Mr. Att. Gen. Now, my Lord, if your Lordſhip be pleaſed, the Exa- | 


_ 
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Carty. I did it myſelf. = 

Mr. Sol. Gen. And who drew Hicky's ?*—Carty. Himſelf. 

Ar. Sol. Gen. And who drew Calaghan Carty's ?---Carty. I can't ei 

Court. I never knew an Examination, but where the rerſon was ex 
amin d, whether it was true or not ; otherwiſe it goes for nothing; and i 
the Perſon does not own it now, it muſt be prov'd upon him. 

Mr. Ferſſer. My Lord, an Examination given in before the Cos 
and upon Record, we come and deſire it may be read, to confront an Ex 
dence ; for this Man is forſworn. l 

Court. I had the Curioſity myſelf, for the Satisfaction of Juſtice, to {4,4 
for my Lord Chief- Juſtice's Clerk, Mr. J/akeham, and examin'd him her 
in open Court. Being examin'd, I remember, ſaid he, there did come jy, 
four Men, and they were ſworn before my Lord Chief- Juſtice ; but, u 
this is one of the Men, I cannot ſwear. ; 

Mr. Sol. Gen. I have no ſuch Examination at al:. If you pleaſe, jy 
the Afﬀidavit before Baron Eck/in. 

Mr. Recorder. [Comparing the Afidavits.) Theſe are both the ſame, 
Word for Word, drawn both by Mr. Terry; they are both his Hat. 
writing. 

Mr. Butler I deſire Mr. William Butler may give an Account (ben 
ſworn) about the Portmanteau; Whether Mr. Hurly did not (wear, thy 
he left the Portmanteau at Loughrea, at Bargery's Houſe, whilſt he way 


to ſee his Brother at Tiaquin ? 


Chriſtopher O-Brien. My Lord, I afk'd Patrick Hurly, what Care h 
took of his Money at his coming to the Country? He ſaid, he left it x 
Loughrea, and would not carry it to Tiaquin, for that was 2 toute Family 
—— This he told at his own Houle, after he had worn it in ch. 
Court, 


Mr. Taylor ſworn. 


Mr. Butler. Mr. Taylor, declare what you know of Mr, Hurh's ſwea: 
ing at the Aſſizes, about the Portmanteau. 

Mr. Taylor. I was at the Aſfizes at Ennis, and Mr. Hurly (wore, thi 
he left his Portmanteau at Loughrea when he went to Fraquin ; and, thr 
he told Mr. Bargery there was Matters of great Conſequence in the Por. 
manteau, and deſir'd him to take care of it; and that Bargery did fo, an! 
deliver'd it ſafe to him at his Return. 

Mr. Hurly. Mr. Butler knows the County of Gallway : I deſire t 
know, whether it is likely for me, going to the County of Clare, that | 
ſhould leave my Portmanteau at Lowughrea, and come back again! 

Mr. Butler. 1 don't know that ; but you did ſwear it. 

Mr. Recorder. And his Man ſwore he carried it with him to Tiaquin, 
So 'tis Trim Tram, like Maſter like Man, both forſworn. 

Mr. Sol. Gen. My Lord, the Perſons produc'd by Mr. Hurly are Me, 
by their own Confeſſion, who at ſome Lime or other were fori worn; and 
they are ſuch Men as have nothing between them and the Gallows be; 
this Shifting: They are ſenſible no Jury can believe them. 

Mr. Robbins. My Lord, we are charg'd but with one Indictment; ther 
is but one Venire, I think. 

Mr. Butler. There are Two. 

Mr. Att. Gen. Mr. Rcbbins, if your Client be guilty of the Perjury, 
clear him of the Cheat if you can. 

Court. The conſtant Practice of this Court is, That if there goes a [+ 
nire between the King and the Party indicted, and that there be ſevera 
Indictments againſt the ſame Party, the Court will charge the Jury wit 
'em all, unleſs he comes in by Counſel, and ſhew ſome good Caul 
why you cannot go on with ſome of em. 

It. Att. Gen. My Lord, 1 think that the Contrivance is made out ſ 
fully to the Satis faction of every Man preſent, that there never was ftronge! 
Evidence than of both theſe Villainies, the Perjury, and Conſpiracy t. 
Cheat. When a Man has liv'd extravagantly, and then goes about 3. 
manner of Ways to retrieve himſelf, if Perjury goes unpuniſh'd, it ſh»: 
lie at the Door of thoſe Gentlemen that have heard this Matter fo ful 
prov'd To-day ; and this poor Country muſt ſuffer by Perjury, if care 
not taken to ſuppreſs it. Pis now growing late, and I will not take u 
more Time in ſumming up tais long Evidence to the Jury, but leave its 
the Court. 

Mr. Juſtice Coote. Gentlemen of the Jury, you have heard a very lang 
Evidence; and I will repeat the Heads of it to you as well as I can, thi 
you may diſcharge yourſelves with Honour and Conſcience. You ha 
taken an Oath, and I hope you will not be led to the preventing of Ja 
tice, one way or the other. Mr. Hurly ſtands indicted here of Perjury, 
making a falſe corrupt Oath before a Juſtice of Peace, Mr. Blood; beict 
whom he ſwore, in an Examination that was read in Evidence, Thats 
was robb'd of ſomany Guineas, Piſtoles, and other Goods, at his Fath*"\ 
Houſe in Moughna, in the County of Clare; That he was robb'd by for 
Perſons, whoſe Names he knows not, but by their Tone they ſeem's 
be Jriſbmen; and that the ſame was not done by any Contrivance ® 
his. After which he did exhibit a Petition to the Judges of Aſſize, #7 
did endeavour to recover from the County the Value of what he ws” 
robbed of. 

Gentlemen, Mr. Dean Blecd prov'd to you, That the Priſoner at the 
Bar did take his Oath, that the Contents of the ſaid Examination 
true, and that he ſign'd it in his Preſence. 5 

Gentlemen, the fr Witneſs that was produced unto you to prove = 
Perjury, and that Mr. Hurly was not robb'd, but had ſwore falfly in 
Information, was one Calaghan Carty: And he being ſworn, tells you, * 
at the Time that this Robbery was committed he was in Mr. Hur) st, 
vice; and that Mr. Hurly came to him, and made Moan to him, dba 
he did owe Money; and, that he could pay his Debts if this ſame Ur 
laghan Carty would obſerve his Directions, and do what he would bar 
him to do; and, that thereupon this Calaghan Carty did tell hin 
would; and the Direction was, That he ſhould join other Perſos 


he nam'd, and put on a Diſguiſe, and take an Opportunity er 1 
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Vitnefſes, who ſwear, 
'hief-Juſtice Pyne, 
chan Carty 
bcfore a Juſtice of the Peace in the Country, o what h 
to this Calaghan Carty lays, He never ſwore any Examination before any 
ze 3 * * 

d perſonate him. That Examination was produc'd here; but there 
us no Evi 0 1 3 
0 he deny'd that the Name to it was his Hand-writing; | 
e too ignorant a Perſon to contrive ſuch an Examination. Nowz 
«cr you credited him, or thoſe Perſons that twore againſt him, is left 
o you, 


4 \ zu, 
dome into the Houſe; and ſhe 


<-rvant, ſhe came out of the Kitchen: She tells you, that they made ſe- 
\cral Shots, particularly at herz and, that there was no Hurt done, nor 
pny Marks of the Shot or Bullets in the Wall. 


Felt he was of Opinion, that it was a real Robbery ; but afterwards, diſ- 


„as in Priſon at Ennis for Hurly's Debt, | im 
ends Arthur, and that he was in the Priſon When Hurly was brought 
thither ; that they were Chamber-fcllows: That Mr. Hurly did go ſo far 
zu the Confeſſion of this Fact to him, that when Daniel Carty became a 


Charles Mac-Donegh. 
o Mr. Hurly ; and, that he was intimately acquainted with Mr. Huriy, and 
knew a great deal of his Concerns ; and, that one Night being come back 
rom Dublin, the very Time before he was tobb'd, he talk'd with him, and 
tai, He was a ſtrange Man to come to the Country without Money; 
ind, that it would be too hot for him; that the preſent Sheriff was Mr. 


413) 1701. 
at the Houſe, and perſonate themſelves to be Robbers, and 
Goods and Money out of the Houſe, and when they ſhould 
one, to return them again. And this Calagbam Carty was to go 
r. Forfter's for a Suit of black Clothes, and he was to come back 
Theſe were the Orders he receiv'd, by the Direction of Mr. 
He tells you, That he did accordingly join the reſt; that th 
"oats, Diſguiſes, and Swords left for em in the Barn, which they too 
dry hey did actually bolt into the Houſe at Mr. Ronane's 
and took thoſe Fire-Arms that were laid for 'em ; 
they had their Intelligence from Mr. Hurly, the better to per- 


nant was 


ave ſo 


's Chamber, and there took the Bag ; and, that they were 

> 11 to pour it out before Mr. Rinane (the better to 
re the Pretence out againſt the the County), and likewiſe, when they 

oy et in, tie Mr. Hurly and Mr. Ronane ; and that a Bed-cord was 
e Window for that Purpoſe : And he tells you, that they had 
Fire-Arms, and, that there was rung in them but Powder. 

J. Gentlemen, you will ſee anon how far this Man ſwears the Truth, 

4 of the Mouths of Mr. Hurly's own Evidence. | 
"Mr Hurly, to leſſen this Man's Credit, has produc'd to you ſeveral 
<p | That he ſwore an Examination before my Lord 
or Baron Ecklin ; wherein he pretends, that this Ca- 

directly contrary to what he ſwore in his Information 
and to what he pleads now. 


p to 


ſwears 


and if any was ſworn in his Name, it was done by ſome other, 


dence, that this Calaghan Carty was the Perſon that ſwore it, 
and he (ſeems to 
Now, whe- 


The next Witneſs in behalf bf the King is Margaret Conneene e She tells 
That ſhe was a Servant in the Houſe, and, that theſe Perſons did 
hearing Murder cry'd out by Mr. Hurh's 


She tells you, That at 


with Calaghan Carty, he told her it was: And beſides, that ſhe 


ourſing 


„as of another Opinion upon the account of a Table-cloth taken away 
+ the Time of the Robbery, which ſhe ſaw afterwards come back in a 
"runk or Portmanteau that was ſent to Mr. O-Brien after the Rob- 
Dory. 


JV alter Neylan was likewiſe ſworn z who gives you an Account, that he 
ing bound for him to one 


iſcoverer, and began to accuſe Mr. Hurly of this Matter, Donogh O-Brien 


Andrews juniorz who was then likewiſe in the ſame Gaol, did deſire to know 
of him, what Method Mr. Hurly would take to get him diſcharg'd ; and, 
that if he could not do it ſoon, that he muſt be forc'd to confeſs the whole 
Truth: And he ſwears, That he did acquaint Hurly therewith ; Who ſaid, 
hat he ſhould be undone if the ſaid O-Brien Andrews ſhould confeſs it; 
and gave him a Piece of Money to give to the ſaid O-Brien, and bid him 
ell him, that he would ſoon get him diſcharg'd, Neylan was ſo cautious 
of this, that he would not do it himſelf; but one Daniel Carty being pre- 
ent, he gave him the Money, and he gave it to O-Brien : That O-Brien 
jaid, This will not do, I muſt and will tell the Truth. He ſays, Mr. 
Hirly went ſo far, that he told him he would give any Gratification in 
the World to prevent Donogh O-Brien's coming in againſt him; for it he 
did, he ſhould be ruin'd entirely. Againſt this, Mr. Hurly ſſays, that 
Men was exaſperated for being in Priſon thro' his Means, ſo that he 
taniner'd with Witneſſes, and became his inveterate Enemy; and not only 
iwore falfly himſelf, but tamper'd with others to ſwear falſly too; of 
which he has offer'd ſuch Evidence, as I ſhall obſerve to you hereafter, 


The next Evidence, Gentlemen, that was produc'd to you, was one 
He tells you, That he was employ'd as a Sollicitor 


*rihur's Friend; and ſays, that Hurly did even then fortify his Houſe, be- 


c2uſe he look'd upon himſelf to be in no Condition to pay his Debts ; that 


ewas ſo extremely poor, that he durſt not appear. He tells you, that 
Ir. Hurly did tell him, that he brought down Money; and tho” he did 
el! him ſo, that yet he did not believe it; becauſe when he told him of 
he Sheriff, Hurly ſaid, that Sir Toby Butler and Colonel Macnamarra had 


great Influence upon the Sheriff, and would make Intereſt with him, 
o that he will do me no Harm. 


He tells you, That much about this Time Mr. Hurly employ'd him- 
*lf in reading Acts of Parliament, and one of 'em was the Act relating to 
ne Articles of Limerick and Galliuay; and, that he had ſome Diſcourſe of 
eing comprehended within the Articles of Gallway. That Mr. Mac- 
V:nzzh told him, he thought he was then in France, and that he was not 
nere; and he ſaid, He would prove that he was then in Galluay: And 
eeving the Rapparee Act, he ſaid, That it was a very pretty Way for 
erſons to recover Money from the County. He tells you, Gentlemen, 
at after this he left Mr. Hurly, and Captain O-Brien writ him word 
ant he was robb'd, and deſir'd that he would come and ſollicit at the 
zes of Ennis on his behalf: But he was ſo far from —— he 


vas robb'd, or yielding to that Deſign, that he writ back a Drolling 
ter, as he calls it himſclf, and he did not think it proper to be con- | 


4 


- for Perjury, and a Conſpiracy to. Cheat che Copntye » 
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cern'd for him. He further tells you, That there were ſome Perſons that 
gave an Account to him of certain Counters, one Hichy's Wife, and, that 
if her Huſband might be produced, he and ſhe might make great Diſco- 
veries relating to theſe Counters. 2 

This took Wind, and the Juſtices of the Peace gave 
High-Conſtable, Malter Huonin, ta ſearch for thoſo Counters. They 

came to the Place where this Huth liv'd; the firſt Time he miſs'd, but 
the ſecond Time he ſent one before, to take care that nothing might be 
remov'd: And when he came there, he obſerv'd there was > Dunghill ; 
and, by the Behaviour of Hich's Wife, he had rcaſon to ſuſpect that 
Place. Hetells you, That the Woman held the Candle, and in digging 
the Place where the-Dunghill lay, at length the Spade hit upon -a Slate 
where the Counters lay: That he took up a Bag wrapp'd about with Hay, 
he call'd it a Suggane : and, that there thoſe Counters, which he has here 
produced, were taken up. He told you, That the Woman was under fo 
much Conſternation, that ſhe dropt the Candle; and when ſhe was told 
2 muſt go along with him, ſhe ſaid, Now that was found, ſhe believ'd 
e muſt. 10 

'The next Perſon examin'd was Thomas Edwards. He ſwears, He was 
employ'd to go along with Malter Huonin; That he faw a Youth on his 
Knees by the Dunghill : He aſk'd him what he was doing? He faid, He 
was hiding his Potatoes ; but he ſaw no Potatoes, which made him ſuſ- 
pect that Dunghill : and, that digging there, they found the Counters, 
as Huonin has given an Account, | 

'The next Man that was ſworn was Mortagh Mac-Carty. He tells you, 
He had bought a Cow; and that ſhe had ftray'd away from him, and find- 
ing of her, and bringing her home, he call'd at this Place, where Hicky's 

ife was, and ſhe agreed to buy his Cow, and ſhe brought out two Picces 
of Gold, which ſhe call'd Guineas : Says he, Theſe are not Guineas ; 
I believe this is ſome of Patrick Hurly's Gold. He aſk'd her what ſhe 
would take for them? and he ſaid, I have Three-Pence Half=Penny, and a 
Quartern of Tobacco, which I will give you for them; and the took it, 
and wiſh'd that the reſt were fold ſo too. He ſays, He acquainted Sir 
Donegh O-Brien of this; and he directed him to M. « Bindon, a Juſtice of 
the Peace, where he gave in the Examination: He produced to you theſe 
two Pieces, which you have here compar'd with the reſt of the — 

Gentlemen, the next Perſon that was ſworn was one Foſeph Lynch. 
He tells you, That he was very well acquainted with Mr. Patrick Hurly, 
and, that John Hurly was married to his Siſter ; and, that Mr. Hurly, be- 
fore or about Chriſimms, came to Loughrea ; and, that at one Mr. Henry 
Bargery's Houſe they were both together a-drinking ; and, that Mr. Hurly 
taking out ſome Linnen out of his Portmanteau, he ſaw a Bag that held 
about a Quart; and taking it to be Money, he look'd into it, and found 
in it all Counters; and he aſk'd him what he did with them? He ſaid, 
He intended to make uſe of them for his Diverſion. He tells yow after 
this, That he walk'd with Mr. Hurly part of the Way, and, that Early 
diſcours'd him about Mr. Banks's Robbery. Mr. 3 told him, that the 
Country had found for Bands, and, that he propos'd ſomething in rela- 
lation to his own Robbery, if Mr. Lynch would aſſiſt him; what a pretty 
Way it was to get Money ! Lynch told him, in what was honeſt and juſt 
he would aſſiſt him, but in nothing elſe. Mr. Hurly then fell into Pit. 
courſe with him about his Farm, and ſaid, he would give up his Farm too, 
if he would come into the Deſign he had to get Money. Mr. Lynch an- 
ſwer'd as before, If it be honeſt and juſt, Iwill; if not, I will not; and 
for the Farm, ſaid he, 1'l! force you to do that without it. 

He tells you, That Mr. Hurly ſent a Trunk of, Linnen to his Houſe 
after the Robbery was —— ; and, that Mr, Hurh did deſire Nobody 
ſhould ſee the "Trunk with him; that he heard his Brother Burk ſay, 
That it was Linnen, but he did not mind it, his Wife being then ſick; 
and fays, they took away the Trunk that ſame Night after Mr. Hurly 
was in Gaol. He tells you, he had the Curiolity to go and ſee him in 
the Gaol of Ennis, and after diſcourſing with him, he ſaid, He had done 
ſomething very irregular in France, and now to come into the Country 
and charge it with a Robbery, was very ill. 

The next Evidence is Charles Caſſidy, Surgeon ; and he gives an Ac- 
count, That this Hurlys Father being fick, his Siſter ſent for him 
to come there; and after he came, they ſent for one Dr. Brodin, a 
Relation of Mr. Furlys; and that this Brodin and he, ſome Time 
after, went to viſit ſome other Patients; and being abroad, Bradin pro- 
pos'd to him, ſays he, Mr. Hurly gives you ſmall Fees, I can put you in 
a Way to get 20 Guineas; and told him of the Deſign, and how he might 
be a Party concern'd in the pretended Robbery ; and he anſwer'd, He was 
a Man too well known; but he perſuaded him to accept of the Employ. 
When they came home to Hurly, the Doctor told him, he had offer'd 
him 20 Guineas : and Hurly was ſo far from denying it, that he chid 
Dr. Brodin, and ſaid, he would give him 40 Guineas ; and then Caſſidy 
ſaid, he was afraid of being known : Hereupon Hurly told him he had 
provided Vizards, to prevent his being known; and after going Home, 
his Heart fail'd him, and he would not be concern'd. He told you, he 
heard of this Robbery ; but this Thing was not diſcover'd by him till laſt 
Sunday, where being at Church, he went with Mr. Fitz-Gerald to Din- 
ner; and Fitz-Gerald talking of this Buſineſs of Hurly, Caffidy ſaid, He 
knew a Perſon in the County, that could do him more Harm than any 
Man living: Says a Clergyman there preſent, You ought to do the 
County that Right, as to find out that Perſon, that the County may not 
be ſo oppreſs'd, but Juſtice done to the Criminal. And, that he went 
home, and conſidering it, he went and gave in his Examination to a 
Juſtice of the Peace, who bound him over to proſecute ; and accordingly 
he attended here. 

The next Witneſs is Daniel Rice. He tells you, That he was very 
well acquainted with Mr, Hurly, and, that Mr. Zurly, ſome Time be- 
fore this Robbery was committed, came to Mr. Bently's Shop, and en- 
quir'd there for Maſks, or Vizards, ſuch as they ule for Maſquerades ; 
and Bently made anſwer, That they had none, but they might be had in 
Chri/t's-Church-Yard. He tells you, that Hurly thereupon went into the 
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Yard, He tells you, that at that Time, hearing Zr enquire ſor Maſks, 
he was apprehenſive that he had ſome evi Deſighin hand, and told Ben- 
dy ſoz; and Bentiy agrees in what Nie ſwears, that he did enquire for 
Maſks, and went-into Chri- Church-Yard for them. 

Mr. Gray (the next) tells you of the Poverty of Mr. Hurly ; and that 
he could not have any ſuch Sum of Money; that he defired him to raife 


ſome Money for him, and for better Security he lodged in his Hand a 
Bond of Captain Mac-DonneP's ; and, accordingly, that he got Mr. Cen- 


ver to indorſe a Bill to Mr. Lumm; and Mr. Hurly afterwards paid the 
None . 

| Thi next that was produced for the King was Captain Mac-Donnel; 
and he tells you, That he had given ſuch a Bond ta Mr. Hurh, upon 


Account of a Farm they had purchaſed jointly, and that he ordered him 


to pay this Fifty ound that was borrowed ; that he would not de con- 
cerned in paying Part, unleſs he paid it all; that the Money was paid. 

Ar. At. Gen. Ciffidy tells you, That he bad uſed to 11 Tables with 
Hurly at his Houſe; and that Hurly got him to ſend for a Dozen of Bot- 
tles of Wine to Ennis, to drink with Hurh, becauſe Hurly had no Money. 

Mr, J. Cite. I will give you an Account now as faithfully as I can, 
of what is (worn for 1 

But J ſhould have told you firſt, That Captain Mac-Donogh gave you 
an Account of the greateſt Severity uſcd by Patrick Hurly towards his Bro- 
ther Jahn, which, he ſaid himſelf, he would not have done, but that he 
was forced to do it, by reaſon of his own neceſſitous Condition. 

Now Mr. John Hlurh, he tells you of conſiderable Sums of _— he 
received trom Holland, viz. 490 l. from Colonel Lovet, and 200 J. from 


| Fermiah Donaven ; and in 6&7 from Mr. Fitz- Symons 300 l. 105. and 2001. 


more in Limerick, He telis you, that of thoſe Sums received, he paid 
again in Ceſh to Mr. Hur'y, all but a little that is received from Mr. 

\tz-Symons : He paid him in Caſh but a little; and he had Forty Bul- 
locks, and ſome Sheep, towards the Balance of what remained unpaid. 
That there was ſome Money paid to Mr. Arthur, and ſome to Mr. Bur- 
ton, and more leid out otherways. He tells you, that be ſaw with Da- 
niel Hicky a Note that was given him by Mr. 8 a Juſtice of Peace 
of the County, and by Mr. e then Sheriff, whereby they promiſed, 
that if he would make a true Diſcovery. of the Robbery of Hur, that 
they would intercede to the Government for a Pardon for him. This is 
the Subſtance of what Fobn Hurly has ſworn. 

The Witneſs for the Traverſer was Dorothy Kemp, who was a Servant, 
ſhe tells you, to Mr. Hurly, when this Robbery was committed. She 
tells you, That Seven Perſons came into the Houſe; that Five of them 
went up into her Maſter's Chamber, and Two ſtaid in the Parlour : That 
there were ſeveral Shots made, and that there was no Harm done, nor no 
Marks er Prints of Bullets or Shot in the Wall or Cicling : That there 
were Iwo Men without at the Window, and being called Rapparees, 
they thruſt their Swords through the Window: And that Mr. Ronane 
was going cut, when they ruſhed in, and that they threw him down, and 
that they tied Ronane and Hurly ; and to ſhew you there was Money, ſhe 
tells you, that the Wfe of Mr. Hur took out of a Trunk a great Bag of 
Gold, and ſhewcd it to her; and then took part of it, and put it into her 
Pocket: And after that, this Dorethy Kemp going to the Trunk fer Lin- 
nen, ſhe was ſtrangely ſurpriſed to find the Bag there; that Mr. Flurly 
came in at the Lime, and was inquiſitive to know what the did there; 
ſhe told him, ſhe was looking for Linnen : That then he took the Bag out 
himſelf, and convey'd it to his Cloſet, 

She tells you likewiſe, That there was one Mur:ngh O-Brien did en- 
deavour to tamper with her, to perſuade her to ſwear about the Counters, 
that they were to be lodged with her, or with Daniel Ficky's Wife; and 
this Murcugh promited her a great Reward, if ſhe would let this Trick be 
put upon her Maſter; but ſhe would not. She tells you, that this Mu- 
727 g O-Breen not only tamper'd with her, but alſo with Hlich's Wife; 
and that he ſent Letters by his Servant to Hicky's Wife, and that they were 
delivered ; and that the Contents of the Letters was, defiring her, that ſhe 
would (ufer thole Counters to be lodged in Hicky's Houſe, She tells you, 
that Mr. Hurly had a conſiderable Quantity of Linnen taken away from 
him; that ſhe had waſhed Twenty Pair of Shects herſelf, and that there 
was Len Pair more, and that all was taken away except Five Pair; which 
is the Subſtance of what ſhe ſwore. 

But Murongh O-Brien was ſworn, and he depoſed, That he was fo far 
from tampering with Dorothy K:mp, that he did not think it ſafe to con- 
verſe with her, becauſe the was kind and civil co Mr. Hur, and bore a 
Child or two by him; and to the contrary he ſwore, he had no Commu- 
nication at all with her: But as for Hichh's Wife, he ſays, ſhe told him 
ſhe would diſcover ail, if he would bring her Huſband home again; and, 
in purſuance of that, he writ Letters to Hit, and that the 3 of 
them was only to ſatisiy him, that he might come with Safety, and treat 
with him. The Letters being read, they import no more. 

Gentlemen, the next Witneſs, Daniel Mac-Cay, ſays, That he was a 
Servant to Mr. Hh a conſiderable Time; that he was in the Houſe 
when the Robbery was committed; and that there was only Five of the 
Rebbers that he ſaw; that ſome of them put the Family in Terror, and 
others made it their Buſineſs to fall on the Maſter : He at firſt thought 
they were only Bailifts come to arreſt his Maſter ; but when they came 
and broke open the Door that they had Jock'd upon his Maſter, he found 
they were Tories: That there were ſeveral Shots made. I afced him, 
Was there any Hurt made by the Shots? and he ſaid, No. Was there 
any Marks of che Bullets ? he aid, No. He ſaid, there was ſome at the 
Window, that did thruſt in their Swords, He tells you, there was one 
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Cbriſtipher O-Brien, who dic endeavour to tamper with him to take of 
Evidence, to whom he went with a Letter to the Swan-Tavern, and * 
Mr. O-Brien diſcourſed with him about the Counters. thy 
| He tells you, That his Maſter had a great deal of Money; and 
when he was to go down into the Country with his Maſter, they were 
great together, that his Maſter acquainted him with a great Sun : 
Money he had, and that he told him he intended to pay Mr. Atlas 8 
it; but that Arthur did exact a great Sum for Exchange, and there, ; 
he did not pay the Money in Town, but expected to get eaſy Ton 
from him in the Country ; and it was becauſe he feared to be robbed Fo 
he did ſhew his Servant a great Sum of Money he had to carry dow, f. 
to the Country: And then he was examined by Mr. Butler, as Coup 
for the King, by what Road they went at that Time to the County 
and at what Place they went over the Shannen? He ſaid, it was — 
Bridge, but he did not know what Bridge. And being aſked, Whetts 
they went through Athlone © it being a caſual Queſtion, he ſaid, Jh 
did go through Athlone, And being aſked, Where he lay that Niet. 
he ſaid, At Ballibey, or Eyres-Curt. And being urged to be exact h 
ſaid, He thought it was Ballibzy ; and then he ſaid, they laid at Killink 

Gentlemen, you know the Country, and that Halli hey and E A 
near the King's County on that fide the Shannon; and Eyres-C:ourt on th 
other fide, in the County of Galway. 

Now, Gentlemen, becauſe Mr. Patrick Hurd, in the Courſe of q 
King's Evidence, denied poſitively that he was at any Time about Ch. 
mas at Loughrea; 1 aſked this Mac-Cay, if his Maſter went down gy 
other Time ? he faid, He did a little before Chri/tmas : And then | afg,} 
If he was at Mr. Bargery's Houſe in Lengbrea? he ſaid, He was; but k 
could not tell whether Mr. Jae Lynch was there or not. And bei, 
aſked, Whether he carried his Maſter's Portmantcau to T7:quia? he (4, 
He did; and that his Maſter hired a Horſe at Tiaguin, and ſent him b. 
tore him to Gt. I aſked him, Whether he were ſure the Money hi 
Maſter produced to him in Dubin was Gold, or no? He ſaid, he un 
ſure it was Gold, it was Louis d'Ors ; though, by Mr. Hurh's Int. 
mation, there was more Guineas than Louis d'Ors. He tells you lit, 
wife, Gentlemen, that this Calaglan Carty had diſcovered upon his On 
before my Lord Chief- Juſtice, what he had formeriy ſworn before a Ju 
tice of the Peace concerning this Robbery : And being aſked, Who wer 
preſent? he ſaid, My Lord Chief-Juitice's Clerk was there; which gare 
Occaſion to the Court to ſend for the Clerk. 

The next Man examined was one C. ps. He ſays, That one Hal 
did beat him, and take him by the Hair of the Head, becauſe he vod 


not ſwear againſt Patrict FHuriy ; and that Neylan offered him Six Calla 
grazing, if he would ſwear that Hurly contrived this Robbery himſ; 
and that he was by when Calzghan Carty was ſworn before my Les 
Chief- Juſtice Pyne ; but he cannot tell what it was he ſwore ; and he Gs 
not feem to be capable of knowing it, for he docs not ſpeak Enzlil, 
And then he ſays, Mr. Lynch offered him conſiderably to come and fuer 
againſt Hur; and bid him come to Connaught and live with him, fu 
Vin and Patrick Hurly were both ruined. Mr. Ly:ch has been exam. 
ned ; and he ſwears, he had no other Diſcourſe with this Man, but about 
the Farm at 17{:ughna, that the Hurlys held from him; that they were in 
il] Circumſtances, and that he would be rid of the whole Family. M. 
{an tells you, That, to his Knowledge, he never ſaw this Man' till thi 
Day. Crips ſaid, upon his Oath, That it was at a Houſe, in ſuch 
Place, that Neylan tampered with him: And Neylan tells you, upon hs 
Oath, That there was not any Houſe at all, within his Memory, in thi 
Place; and that he never had any Communication with this Cribs, 4. 
rectly or indirectly, So when Perſons ſwear directly one againſt anothr, 
you, Gentlemen of the Jury, muſt weigh the Evidence, and the Argu- 
ments they offer to induce your Belicf, 

The next Witneſs is Daniel Hichy; who tells vou, He was ſent t 
Gaol and bolted there; and after he was told, that one Daric! Carty con- 
feſſed the whole Matter, he was forced before a Juſtice of Peace, ai 
there was forced to ſwear, by the Management of Mr Mictran and Mr. 
Cuſact, who told him, That if he did not ſwear, he muſt be hanged: Al 
that, through Fear, he was compelled to give that Information, wherein 
he proves the Robbery was contrived by Mr. Hm: ly, and that he was on: 
of the Actors in it: And when he was told, that he ſhould be called be- 
fore my Lord Chief-Juſtice Pync, and he was brought into the Bar, |: 
ſaid, he would (wear nothing but Truth before my Lord Chief- Juſtice: 
That hereupon the Gaoler carried him back, and he never after could gt 
Opportunity of giving my Lord Chief-Juſtice an Account of the Mat 
ter, though he ſent Petitions aſter him. He ſays, That before he dit. 
vered, he was treated barbarouſly ; but afterwards he was treated vt! 
well, and had T'welve-Pence a Day; but that after they were in 1 
Court, and ſaid they would ſay nothing but the Truth before my Lord 
Chief- Juſtice, they were allowed but Nine-Pence, and there was a 4. 
timus ſent to confine them clofer, He ſays, Daniel Corty procured Bal 
and he was bail'd by ſome Friend of Mr. Hurh's. He tells you, he cant 
to Town, and that he went to the Lord Chief-Juſtice Pyrr, and ther 
{wore an Examination contrary to what he ſwore before, and ſays, i 
he was conſcious of the Injury he had done Mr, Flu ly; that he writ his 
ſole Examination himfelf; and ſays, he had been tampered with, a» 
nothing would do. That he was afterwards brought into this Couth 
and there did own his Examination before my Lord Chief- Juſtice to* 
Truth; but after he charged Mr. Cuſact, the Sheriff, with having tan 
pered wich him, when Mr. Cuſack appeared here and confronted him, * 
went back from what he ſaid, 
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4 the Threats of the Gaoler and of 
Ny _ — he ſhould be ſeverely neck-yoked ; he went before a Juſ- 


ich, through Fear, he conſented to; and ſays, That Mr. 
1 into Writing; Part, ſays he, * 


it was aga 


junior, that as ſoon as he came to Ennis, hearing he was willing to make 


u, he was 
» Cuſack, That if he 


ce of the Peace with Mr. Butler, who uſed ſeveral Infinuations to him, 

; he ſays, to procure him to ſwear the Robbery was contrived by Hurly ; 
ar Butler put 
Id him, and Part, he 
gays, Mr. Butler put down as he pleaſed : I did ſwear to it, ſays he, but 
s  .cainft my Conſcience, for I was forced to it. He ſays, That Mr. 
Neylan brought Coats to him in the Gaol, and they would have him ſwear 
they were the Coats they robbed in, but he would not ſwear by any means. 
He ſays, That after they were diſcharged, he was ſo conſcious to himſelf &f the 
Injury done Mr. Hurly, that he came towards Dublin, that he lay in the ſame 
Houle with Mrs. Hurly and her Brother at Kiltartan, and, that coming 
nearer to Town about Kilcock, he met with Crips and Carty, that they 
Jodged together in one Houſe ; and Deng aſked, Whether he ſpoke any 
thing to his Father about this Robbery ? he ſaid, He never did. 

The Father is there produced; and he tells you, though it would reflect 
upon his Son, yet he would perform Truth, being upon his Oath; and 
ſo ſwears, T hat hearing how his Son had been concerned in the Con- 
trivance of this Robbery, after he had been three Weeks in Gaol he went 
to ſee him, and when he came to him, check'd him; and his Son told 
him, as he underſtood him, that the Robbery was only a Contrivance of 
Mr. Hurly'ss That after he was out of Gaol, he ſpoke to him concern- 
ing the Arms, where they had them, and whether they were Patrick 
Hurh's Arms? to which he anſwered, Where elſe ſhould he get Arms? 
And this age O-Brien Andrews junior, being aſked again, W hether it 
was ſo as his Father depoſed ? he ſaid, It was not ſo. ow the Father 


and the Son ſwearing one againſt the other in this Matter, you muſt be | 


Judges who has ſworn true. 
T he next is Mr. Butler, who tells you, That in taking the Examination, 
he was ſo far from uſing any Threats to this Donogh O- Brien Andrews 


2 Diſcovery of the Matter, he ſent for him to his Lodging; that he 
cauſed him to fit down ; and that he writ every Word as he ſpoke it; 
and that there was not a Word but what came from his own Mouth : 
And the Examination was here read; and if you obſerve it, there are 
ſeveral Things in the Examination, that the Party owns came from him- 
ſelf, and ſeveral Things which could not poſſibly come within the Know- 
ledge of Mr. Butler; ſo that it is impoſſible to be contrived by Mr. Butler, 
becauſe they were Things wholly in the Informer's own Cognizance. 
There is one Thing offered in the Cloſe of the Evidence in behalf of 
the King, which does not only relate to Mac-Cay, but to all the reſt. 
Mr. Butler and Mr. Forſter upon their Oaths tell you, That Mr. Hurh, 
when he preferred his Petition concerning this Robbery before the Judges 
of the Aſſizes, and he did alſo ſwear, That when he went to Tiaquin, he 
left his Portmanteau with Mr. Bargery at Loughrea, with a ſtrict Charge to 
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for Perjury, and a Conſpiracy to Cheat the County. 
is Donogh O-Brien Andrews junior; He tells 
4 hho the Gaol, till ſuch — the Perſuaſion of Mr. 
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take ſpecial Care of it, for that there was ſomething of great Conſequence 


in it; and Chriſtopher O-Brien ſwears, hat Mr. Hſurly told him likewite, 
that he left the Portmanteau at Mr. Bargery's when he went to Tiaguin, 
and ſaid he would not carry it to Tiaguin becauſe that was a looſe Family; 
ſo that Mr. Huriy ſwore fully againſt what Mac-Cry ſwears now. 

Hurly ſwore he was robbed but by Four Perſons, and that agrees with 
what Calaghan Carty ſwears. One Woman ſwears there was Seven, another 
{wears Nine; ſo that out of the Mouth of Mr. Hurly himſelf his own Wit- 
neſſes are contradicted. But Mr. Hurly would take off the Probability of 
his ſaying thus (for he denies the ſaying of it). Is it likely, ſays he, that 
I ſhould come back from Tiaquin to Loughrea, and ſo go on again to 
Gortn'ſhigory * But Mac-Cay, his Boy, tells you, that his Maſter hired a 
Horſe for him to carry the Pormanteau before him to Gortn/ſhigory on Sa- 
turday, and that his Maſter followed him on Sundiy : Now, if the Port- 
manteau had been at Tiaguin, why ſhould he ſend it by Mac-Cay before- 
hand to Gt on Saturday, that he was following thither on Sunday? 
And when Mr, Hurly was going down to the Country, what can be 
imagined, why he ſhould make a Boy acquainted with his carrying fo 
much Money with him ? And that Mr. Hurly ſhould leave the Key ot the 
Trunk with Mrs. Ke»p to take out Linnen, and ſo great a Sum of Money 
there ? I do but lay the Facts before you as they ſtand upon the Evidence, 
as well for as againſt the Priſoner ; and I hope you will do Juſtice both 
to the Priſoner and to the King. Gentlemen, if you are ſatisfied upon 
the whole Matter, that Mr. Hurly is guilty of the Perjury, you will 
find him Guilty; if not, you will acquit him. 

If you think him Guil 
you will find him Guilty; if not, you will acquit him. 


The Jury went out, and returned in Half an Hour ; and brought in their 


Verdict, Guilty, on both Indiftments. 


Mr. Att. Gen. May it pleaſe your Lordſhip, Patrick Hurly has been 
indicted for Perjury,and a Cheab and is found Guilty of both Indictments: 
I humbly pray your Lordſhips ſudgments. 

Court. How have you laid your Indictment ? 

Ar. Sol. Gen. At Common Law. 

Court. In what Circumſtance is Mr. Hurly ? | 

Mr. Butler. I hope, my Lord, if it is only a Fine, it can't be leſs 
than the Sum he deſigned to get from the County by the Perjury. 

Court. As to the Perjury, the Judgment of the Court upon that 
Conviction is, That Mr. Hurly be Fined for the Perjury 100/. and be 
Impriſoned till he — it to the King, 

r. At. Gen. We will move the Court next Monday for your Judg- 
ment upon the other Indictment. 


Mr. Butler. My Lord, we inſiſt upon it, That the Pillory is the 
Puniſhment for the Cheat. 


Court. We know, if Mr. Hurly be not able to pay the Fine, he 
ought to ſuffer Corporal Puniſhment, 


CLXXII. 


of the Contrivance to Cheat the County, 
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CLXXII. 


The Trial of Colonel NICHOLAS BAV AR D, ia the Province of 


New-York, for High - Treaſon, 
Wirtz, III. 


N the Sixteenth of January, 1701, Captain Fohn Nanfan, 
Lieutenant - Governor, and the Council, made the following 


Order : 


At à Council held at Fort William-Henry this 16th of January, 
1701, Preſent the Honourable John Nanfan, Eq. &c. 


0 JT is hereby order'd, That Alderman Jobn Hutchins do appear before 
« * this Board To-morrow Morning, and then and there produce to the 
© Board. the Addreſs to his Majeſty, the Addreſs to the Parliament, and 
© the Addreſs to the Lord Cornbury, which was ſigned by ſeveral of the 
« Inhabitants of this City, and Soldiers of the Garriſon, in this Houſe, 
about three Weeks ſince, on the Penalty that ſhall thereon enſue, * 


By Order of the Council, 


B. CozEns 


Whereupon Mr. Hutchins appear'd ; and for neglecting or refuſing to 
deliver up the ſaid Addreſſes, on the Nineteenth of January was com- 
mitted to the Common Gaol of the City of New-York, for the ſigning 
of Libels, ſaid to be againſt the Adminiſtration of the Government, 


On the 20th Col. Bayard, Mr. Rip van Dam, Mr. Philip French, and 
Mr. Thomas Wenham addreſs'd the Licutenant-Governor and Council as 


followeth; viz. 


To the Honourable John Nanfan, Eſq. Lieutenant-Governor, and 
the Honourable Council of the Province of New-York. 


The Humble Addreſs of Nicholas Bayard, Rip van Dam, Philip 
French, and Thomas Wenham, cn behalf of themſelves, and 
ſome of the reſt of the Freebolders and Inhabitants of the Province 


of New-York, 


Humbly ſheweth, 


l THAT whereas by a Mittimus, bearing Date the Nineteenth of Ja- 
: nuary, 1701, Alderman Hutchins ſtands committed for ſigning Li- 
© bels, ſaid to be againſt the Adminiſtration of the Government; which 
© pretended Libels we underſtand to be an Addreſs to his Majeſty, ano- 
© ther to the Parliament, and another to my Lord Cornbury, whom we 
© underſtand, by certain Advice we have received from England, to be no- 
* minated by his Majeſty to ſucceed the late Earl of Bellamont as our Go- 
©yernor ; Copies of which (by the ſaid Mittimus) we find are expected 
from the ſaid Hutchins, and is Part of his Charge in the Commitment, 
the Copies of which Originals (being in our Hands or Cuſtodies) he 
cannot deliver. If there be no further Crime to be alledged againſt him, 
© we hope to make the Legality of the ſaid Addreſſes; and pray, That the 
© ſaid Hutchins may be releaſed from his Impriſonment, or be admitted to 
Bail: And your Petitioner ſhall ever pray.“ 


NB. e D. Fo#- $6 


Colonel Bayard, and the other three Gentlemen, having perſonally de- 
liver'd this Writing, and refuſing to ſurrender the Copies of the ſaid Ad- 
dreſſes, had Time given them, on their Parole, to appear next Day. 
And afterwards the ſame Day, the Lieutenant-Governor did deliver the 
above Addreſs to his Majeſty's Attorney-General of this Province, for 
his Opinion in Law therein, which the ſaid Attorney-General gave in 
Writing ; and on the Twenty-firſt Day came into the Council-Chamber, 
and there delivered it to the Lieutenant-Governor ; which was read, and 
order'd to be enter'd in the Council-Book, in hec Verba. 


May it pleaſe your Honour, 
HAVE well conſidered the humble Addreſs of Nicholas Bayard, Rip 


* 
8 van Dam, Philip French, and Thomas Wenham, for the Releaſe of 
© Alderman Hutehias from his Impriſonment, ſent me by your Honour 
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| © yeſterday z and have alſo weigh'd the ſeveral Matters ſworn, and other. 
* wiſe taken in Council before your Honour, which do in any reſpect te. 
late thereto; and, upon the whole, in Obedience to your Honour, 
Commands, I humbly preſent you with my Judgment and Opinion in 
Law, as follows: 


Fir, That neither the Addreſs or Petition itſelf, or Matter 
cin contained, is Criminal and Illegal. 2 | ons 


« Secondly, That the Refuſal of the Petitioners, at the Council-Board 
© to produce the Copies (of certain Original Addreſſes mentioned in thei, 
Petition) own'd by them to be in their Cuſtody, and by their Petition 
© alſo, is not ſuch a Contempt to the Council, or other Offence againſt 
the Law, for which the Petitioners may legally be committed.“ 


Jan. 21 1701. Sa. Sb. Broughton, 


And afterwards the ſaid Perſons appear'd, and continuing their Refuſal 
to ſurrender the ſaid Copies, notwithſtanding the Opinion of the At. 
torney-General, the ſaid Lieutenant-Governor and Council iſſued the 
following Warrant. 


By the Honourable John Nanfan, E/q. his Majeſty's Governor and 
Commander in Chief of the Province of New-York, and Territs. 

ries depending thereon in America, &c. and his e Honour. 
able Council for this Province, to Iſaac d'Reymer, Ei. High. 
Sheriff of the City and County of New-York, Greeting. 


C WW HEREAS by an Act of General-Aſſembly of this Province, made 
c in the Year 1601, entituled, An fe for the quieting and ſet. 
© tling the 1 that have lately happened within this Proving, 
© and for eſtabliſhing and ſecuring their Majeſties preſent Government again 
© the like Diſorders for the future It is among other Things enacted, 
* That whatſoever Perſon or Perſons ſhall, by any Manner of May, er upn 
any Pretence whatſoever, endeavour by Force of Arms, cr other IWays, 1 
* diſturb the Peace, Good, and Quiet of this their Majeſties Government, ai 
© it is now eftabliſh'd, ſhall be deemed and eſteemed as Rebels and Traytors unt 
© their Majeſties, and incur the Pains, Penalties and Forfeitures as the Laus 
% England have for ſuch Offences made and provided: Notwithſtanding 
© which, Colonel Nichelas Bayard, as has appeared by the Oaths of ſe- 
© yeral Perſons examin'd before Us in Council, by Conſpiracy and Com- 
bination with John Hutchins, Eſq. lately committed by us, together 
with ſeveral other Perſons diſaffected to this his Majeſty's Government, 
to the manifeſt Diſturbance of the Peace of the ſame, by divers inditec 
Practices hath drawn in Soldiers, and others, to ſign ſcandalous Libels, 
© whereby they have endeavour'd to render the paſt and preſent Admini- 
* ſtration vile and cheap in the Eyes of the People: And the ſaid Col. Nice. 
© las Bayard hath incited the People to diſown the preſent Authority, ard 
© caſtoff his Majeſty's Government, as it is now eftabliſh'd : The Council 
© have unanimouſly thought fit, and do reſolve, That the ſaid Nithais 
© Bayard be committed for High- Treaſon. Theſe are therefore, in his 
* Majeſty's Name, to require and command you, immediately on yout 
© Receipt hereof, to take into your Cuſtody the Body of the ſaid Col. 
* Nichalas Bayard, and him in the common Gaol of this City in cla 
© Cuſtody to keep and ſecure, until he ſhall be from thence delivered 9 
due Courſe of Law; and for your ſo doing, this ſhall be your ſufficient 
Warrant. Given under our Hands and Seals at Fort W illiam-Henryi 
* New-York, in Council, this Twenty-firſt of Fanuary, Anno Domiii 
« 1701, and in the Thirtcenth Year of the Reign of our Sovereign Lot 
* I/illiam III. by the Grace of God, of England, Scotland, France at 
Ireland Ring, Defender of the Faith.” 


Tebn Nanfan, 
A. D. Peyſter, 
S. Staats, 

R. Walters, 
T. Weaver, 
. Atuosod. 


True Copy examined by me, 
J. D. Reimer, Sheriff. 


Which Act of Aſſembly, mention'd in the Warrant of Commitmeſt 
followeth in theſe Words, viz, 
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On 
their ( 


cc 
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« Ford 


« ſhall 
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-uieting and ſettling the Diſorders that have lately happen d in 
Frog fer WY pai fe . i ecuring their Majeſties preſent 
ferment again/7 the like Diſorders for the future. 


| uch as the Good and Quiet, Eaſe, Profit, Benefit, and Ad- 
= F re of the Inhabitants — this Province doth chieſſy conſiſt 
« in, and together 5 — depend upon their bearing true Faith and 
u Allegiance unto" their Majeſties Crown of England, which is, and can 
i. only be, the Support and Defence of this Province. And whereas the 
« late haſty and inconſiderate Violation of the fame, by the ſetting up a 
« Power over their Majeſties Subjects, without Authority from the Crown 
« of England, hath vitiated and debauch'd the minds of many People, 


« Ec. and hath alſo brought great Waſte, Trouble, and Deſtruction 
as Wen the good People of this Province, their * ng Loyal Subjects: 
1 


« For the Prevention whereof in Time to come, Be it therefore Enacted 
« and Ordain'd by the Governor and Council, and Repreſentatives met 
« in General-Aſſembly, and it is hereby Publiſh'd, Declar'd, Enacted, 
« 2nd Ordain'd by the Authority of the ſame, That there can be no 


te « Power and Authority held and exercis'd over their Majeſties Subjects in 


's « this their Province and Dominion, but what muſt be deriv'd from their 
in „Maj ſties, their Heirs and Sueceſſors. And We do hereby recognize 
« and acknowledge, That their Majeſties Milliam and Mary are, and as 
« of Right they ought to be, by the Laws of the Realm of England, our 
* Liege Lord and Lady, King and Queen of England, France and Jre— 
« /and, and the Dominions thereunto belonging, Cc. That hereby their 
« Ptincely Perſons are only inveſted with the Right to Rule this their 
* « Dominion and Province; and that none ought or can have Power, 
wy « ypon any Pretence whatſoever, to uſe or exerciſe any Power over their 
We « Subjects in this Province, but by their immediate Authority under 
nk « their Broad-Seal of their Realm of England, as now eſtabliſh'd, 

« And be it further Enacted by the Authority aforeſaid, That what- 

« ſocyer Perſon or Perſons ſhall, by any manger of Way, or upon any 

« Pretence whatſoever, endeavour, by Force of Arms or otherwiſe, to 

. diffurb the Peace, Good and Quiet of this their Majeſties Govern- 

| « ment, as it is now eſtabliſhed, ſhall be deem'd and eſteem'd as Rebels 

uſal « and Traytors unto their Majeſties, and incur the Pains, Penalties and 

At- « Forfeitures as the Laws of England have, for ſuch Offences, made and 
the 6 provided.” 

Upon Colonel Bayard's Commitment, the City Militia were, by 
and Reat of Drum, call'd to Arms, and a whole Company daily appointed to 
i guard the Priſon, for about à Werk following, and Defaulters ſtrictly 
405 puniſh'd; which was burthenſome to the People, and occaſion'd great 
wh Clamour ; whereupon it was taken off. 
ig be The Priſoner * inform'd, That a Special Commiſſion was order'd 

for their ſpeedy Trial, petition'd the Licutenant-Governor and Council, 
1 on the Sixth of February, in theſe Words: 
made 
ſet- 
= To the Honourable John Nanfan, Eſq; Governor, &c. and the 
gar Honourable Council, &c. 
Qed, 
uppen The Humble Petition of Nichelas Bayard and John Hutchins, 
ty 
” * «© Sheweth, 
's uns « T HAT your Petitioners are very ſenſible of the Favour intended 
Lows « them by your Honours, in appointing a Special Court for their 
nding Trial; that, in conſideration of their Age, they might not be confin'd 
of ſe- © in a Priſon til] the ordinary Time for meeting of the Supreme Court: 
Com- © But the Papers being at preſent out of their Hands, which they ſhall 
gether © have Occaſion for, in order to make their Innecency appear, and not 
ment, * being likely to get them in ſo ſhort a Time as is prefixed for the ſaid 
ndired Trial; your Petitioners humbly pray, That they may not be oblig'd 
Libels, to come to Trial before the uſual ditting of the Supreme Court. And 
* your Petitioners ſhall ever pray, &c.“ 
Nicht- 
y, ar To which a Verbal Anſwer was given to Colonel Bayard's Son, That 
-ouncil out of mere Grace the Court ſhould be deferr'd for Five Days. 
Vicbala On the Ninetecnth of February the Commiſſioners ſat, and publiſh'd 
in bis their Commiſſion in theſe Words; viz. 
on Jou 
id Col. 6 77 ILLIAM the Third, by the Grace of G o p, of England, 
in cloit « &c. To Our loving Subjects William Atword, Eſq; Abraham 
ered dj % Peyſter, Eſq; and Reotert Malters, Eſq; ſendeth Greeting. Know 
a fhcien! © Ye, | hat We have aſſign'd you, or any I wo or more of you, where- 
enn it « of you the ſaid William Atwood We will to be One, our Juſtices, to 
Domini * enquire by the Oaths of good and lawtul Men of the City of New- 
zu Lots « York, and by ſuch other Means, Ways and Methods which to you 
ance and * ſhall be the better known, by whom the Truth of the Matter may be the 
better known, on the 19th Day of this Inſtant February, of whatſoever 
„ Ticaſons, Miſpriſons of T reatons, Inſurrections, Rebellions, Murders, 
«* Felonies, Manſlaughters, Homicides, Kapes, Burglaries, Miſpriſions, 
* Confedcracies, Falſe Reports, T reſpaſſes, Riots, Routs, Unlawful 
* Altemblics, Contempts, falſe Negligences, Concealments, Oppreſſions, 
* Champarties, Deceits, Mifdemeanours, and other Miſdeeds, Offences, 
*and Injuries whatſorver, committed by Nich. Bayard and John Hutchins, 
* and alſo the Acceſſaries of them, in the Province of New-York aforeſ.id ; 
* and by who or by whom, to who or to whom, how, when, and in what 
„Manner, and of other Articles and Circumſtances in the Premiſes, 
« ether or any of them concerning; and the ſame 'I reaſons, Offences, 
* 2nd other the Premiſes for tuis Time. to hear and determine accord - 
* Ig to the Laws and Cuſtoms of England. and of this our Province 
mitmett, * of New-York in America And we command, That on the ſaid Day, 


at the City-Hall of the ſaid City, you, or any Two or more of you, 
# d quis 


« 1s aforeſaid, diligently make Enquiry upon the Premiſes, and all 


I 


t New-York; - for High- Treaſon. 5 


— — 


— 


6 „ 1 . . 
and ſingular the Premiſes hear and determine, and do accompliſh theſe | 
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© Things in Form aforeſaid; which unte Juſtice appertains to be done 
« thereupon, according to the Laws and Cuſtoms of our Kingdom of 
« Zxgland, and of our ſaid Province; ſaving unto us our Amerciaments, 
© and other Things thereof unto us belonging. Alſo we command Our 
Sheriff of Our ſaid City, That on the ſaid Day, on the faid Place, he 


„ cauſe to come before you, or any ſuch Two of you, as aforeſaid, or 


* more, ſuch and ſo many good and lawful men of his Bailiwick, by 
* whom the Truth of the Matter may be the better enquir'd into. In 
«© Te/timony wheresf, We have cauſed the Great-Seal of Our Province 
to be hereunto affix'd. Witneſs John Nanfan, Eſq; Lieutenant, 
Governor and Commander in Chief of the Province of New-Y:+4, &c- 
in Council at Fort I#7lkam- Henry, the zath Day of February, in the 
<« 13th Year of our Reign, Anno 1701. 


And Proclamation being made in the uſual Manner, the Pannel of 
the Grand- Jury was call'd over: Thoſe who appear'd and were ſworn, 
were, | 


„han. d Peyſter, Foreman, 
avid Provo, 
Martin Cloct, 
Leendert Huygen, 
Barent Reynders, 
Jobaunis vander Spiegell, 
Jobannis Outman, 
Flendrick 7 
Peter van Tillburgh, 
Fobaunis van. Gieſen, 
Abraham Keteltas, 


Amen Hogelant, 
Milliam Fackſon, 
ohn Corbitt, 
Fake van Cortland, 
zaleb Cooper, 
Joby van Hoorn, 
urger Myndera, 
Gerret van Moorn, 
Jacobus d' Rey, 
Abraham Kipp, 
Jobannis van Santa. 


(Jacob Boelen and Johannis Hardenbrock did not then appear.) 


Before the Jurors were ſworn, the Counſel ſor the Priſoner objected | 
againſt ſome of them, for declaring before. ſeveral Witneſſes, then read 


to be produc'd in Court, That if Bayard's Neck was made , Gold he 


ſhould be hang'd; at the ſame time boaſting, that they were of the Jury ; 
and pray'd, That fince that Jury was ſummon'd upon that Special 
Matter, ſuch might not be ſworn. Which the Court over-ruled. 

Mr. Atwood, the Firſt Commiſſioner, gave a long Charge to the Jury, 
aggravating the Facts ſuppos'd againſt the Priſoner, and poſitively aſſert- 
ing, That thoſe Facts were Treaſon, not only within the Words of this 
Act of Aſſembly, but alſo by the Common Law before the Statute of the 
25th of Edw. III. 

LEM Jurors having receiv'd the Charge, the Court adjourn'd till next 
ay. 

he Court being met the 20th, the Indictment againſt Colonel Bayard 
was deliver'd by the Court to the Grand-Jury ; and Mr. aver (ap- 
pointed Sollicitor-Ceneral for this Service) attended them with the 
Proofs, and inſiſted to be preſent with the Grand- Jury, and that no 
Perſon ſhould be ſent for, but whum he ſhould name; ana, that no 
Queſtion ſhould be aſk'd them, but ſuch as he ſhould approve of. On 
the other hand, Fohn" Corbitt, Caleb Cooper, John Cortland, and Fobn 
4" Key inſiſted, that the King's Counſel ought not to be preſent with them 
at their private Debates; and, that they had a Right to ſend for what 
Perſons, and aſk what Queſtions for their Information, they ſhould 
think needful. Whereupon Mr. Maver did threaten them, and (to uſe 
his own Expreſſion) would cauſe them to be trounc'd, taking down their 
Names. And the Grand-Jury broke up without acting. 

The Court, in the Afternoon, met according to Adjournment ; and 
the Grand- Jury being ſent for, Mr. J/zaver made complaint, That he 
was obſtructed by ſome of the Grand- Jury, who would not acquieſce to 
his being preſent at the Examination of the King's Evidence, and would 
have other Evidences ſent for than what were by him produced. 
And thercupon Mr. Atwood did diſcharge the aboveſard Four Perſons 
from their further Service, and caus'd Facsb Boelen, who was abſcnt when 
the others were ſworn, to be ſent for from his Honſe, ſworn, and added 
to the Grand- Jury; and the Court adjourn'd till yeven a-Clock that 
Evening, but did not meet till about Midnight ; when lending to know 
if the Jury had found the Bill, and being intorm'd they were ſeparated, 
he adjourn'd the Court till next Morning at Eight a-Clock; and in the 
Way from the Court, in Paſſion ſaid, IJ the Grand- Fury will not find a 
Bill againſt Col. Bayard, I will bring an Information againſt him of High- 
Treaſon, and try him upon that. 

February 21. The Court met, and the Grand-Jury appearing in Court, 
the Indictment was brought in by the Foreman, endorſed Zilla Vera, and 
ſigned with his Name. Upon which Mr, Atwo:d immediately diſcharged 
the Jury. 

1 the Counſel for the Priſoner informed the Court, That 
the Bill was not found by Twelve Jurors. And upon Examination it 
appeared to the Commiſſioners, that ot ſuch of the Jurois who remained 
in Court, Eight of the Nineteen were againſt finding the Bill; as appears 
by the Minutes of the Court, entered by Order ; : 


Jacob Boelen, 
Abraham Kipp, 
Jahn van Hoorn, 


Gerret van Hoorn, 


Johannis van Santa, 
William Fackſ9:, 
Burger Ayndero, 
Tohtn. vander Spiegel. 


Which Eight importuned the Court, That the Foreman might be 
brought upon his Oath, and the reſt ſent for to witneſs the Truth, that 
they only Found the Signing the Addrefles, and not the Treaſon, To 
which Mr. Atwood made Anſwer, They were no longer Jurors; they 
had preſented the Bill, and the Court was poſſeſs'd of it; it was now a 
Record, and there is no Averment againſt a Record. 

Ordered, The Priſoner come to Trial on Monday next come Seven= 
night; to which, Day the Court adjourned accordingly. 


On Monday the 2d of March, the Commillioners met according to 
Adjournment. 


Mr, 
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Mr. Nichell, (Counſel affigned for Col. Bayard) moved, that the In- 
dictment might be quaſhed, not being found by Twelve Men: And to 
prove the Matter of Law, offered to produce Authorities; and to prove 
the Matter of Fact, offered to produce Evidences in Court, if either were 
inſiſted on, the Grand- Jury _ then by Subpæna in Court. 


Mr. Sol. Gen. What is moved in behalf of the Priſoner, is moſt im- 
proper; foraſmuch as the Indictment is found, and ſigned by the Fore- 
man Hilla Vera, thete can be no Averment allowed againſt a Record 
brought in by the Body of a Grand-Jury ; and therefore I deſire the Pri- 
ſoner may be ſent for, and arraigned, _ 

Mr. Nichzll. This is a Matter of great Weight and Moment; and con- 
cerns not only the Life and Fortune of the Priſoner and his Poſterity, 
but the Right of every Engliſbman in the Province: It is not only lawful, 
but highly reaſonable, that an Indictment for High-Treaſon ſhould be 
found by Twelve Men at leaſt, By the Statute 13 FE. 1 J II. c. 13. re- 
citing,. That Sheriffs feigning many times certain Perions to be indicted of 
Felonies and other Treſpaſſes, take Men not culpable nor lawfully in- 
dicted, and impriſon them. | fe 

W hereas they were not lawfully indicted by Twelve Jurors, it is or- 
dained, „That Sheriffs, where they have Power to enquire of Treſpaſſes 
by the King's Precept, or by Office, ſhall cauſe Inqueſts, &c. to be 
« taken by lawful Men, and by Twelve at leaſt, which ſhall put their 
« Seals to ſuch Inquiſitions.” [Here it is obſervable, that there is twice 
legitimo modo in a few Lines.] 5 : 

Coke Inft. 2. Part 387. ſays, Two Things are provided, or rather de- 
clared, by this Act : ; : 2 

1. Per legales homines ad minus duodecim faciant Inquiſitiones. | 

Coke Inſt. 1. fel. 126. The Indictment is defin'd an Accuſation found 
by an Inqueſt of T'welve or more upon their Oath. 

Poulton de Pace, &c. An Indictment of Treaſon, F m__ Treſpaſs, or 
any other Offence, is an Inquiſition taken and made by Twelve Men at 


leaſt. | 

| . 2. fol. zo. No Peer of the Realm, or other Subject, ſhall be 
x 1024 6) Verdi ; but the ſaid Offence muſt be found by above Four- 
and-T wenty, that is, by Twelve or above, at his Indictment, &c. : 

11 H. IV. g. Inqueſts bad been taken of Perſons named to the Juſtices, 
without due 1 of the Sheriff; of which ſome outlaw'd before the 
ſaid Juſtices of Record, ſome fled to Sanctuary, Cc. ſor Treaſon, ſome 
far Felony : Granted, That henceforth no Indictment be made by ſuch 
Perſons, Got by Inqueſts of the King's lawful Liege People, in ſuch 
Manner as was uſed in the Time of his Noble Progenitors; and if any 
Indictment be made hereafter in any Point to the contrary, that the ſame 
Indi&tment be alſo void, revoked, and for ever holden for none. 


Crock Eliz. 654. Clyncard was indicted on the 8:h of H. VI, The Re- 


cord was ad Seſſionem Pacis, Sc. per Sacramentum A. B. C. D. & altorum le- 

alium hominum in Comitatu frædicto prefentatus exiſtit, &. And it appeareth 
not that it was per Sacramentim duodecim 3 for it was preſented by a lefler 
Number ; it was cleatly ill, therefore it was revers d. 
Mr. Atwood, There can be no Averment againſt a Record. If you can 
produce any Authority, that it was ever allowed to make an Averment 
402inſt a Record, and ſpeak to that Head, you ſhall be heard; bur to go 
upon this Head, Whether or no the Grand- Jurors are or can be brought to 
reveal the Counſel which they are ſworn to keep ſecret, cannot be allowed. 
Mr. Nichell. The Grand-Jury conſiſteth of Nineteen Perſons, whereof 
Eight have openly in Court proteſted, that they found no Treaſon. 
| 3 
2 Conn Fourteen Billa Vera; they are fo cndors'd, have been pub- 
lickly read in 3 _ arc of Record ; for which Reaſon I nor nobody 
e C. ire further of it. 
ay” : 11e This concerns the Subject's Life, and your Honour 
oueht to be Counſel for the Priſoner; and if a Miſunderſtanding happens 
by the Ignorance of the Jurors, ſo that the Bill is returned contrary to 
their intendment, the Priſoner ought to be aſſiſted. 
AV. 8:1. Gen. hay 2 us any Authority, where an Averment has 
f red againſt a Record. 
5 May it plcafe your Honour, I am joined with Mr. Nicholl 
as Counſel for the backs. The Queſtion that now ſeems to lie before 

our Honour is, Whether there can be any Averment offered againſt a 
Record? There is an Act of Parliament of the 11th of FI. IV. wherein it 
is enacted, That a Grand- Jury ſhall conſiſt de bonis & legalilus hominibus . 
And ſo like wife runs the 1 enor of the Writ of Lenire ; for want of ſuch 
Perſons, the ſame Statute does declate the Indictment void, do that it is an 
Exception to an Indictment, to aver, that any of the Grand-Jury was an 
Alien; which is Matter of Fact. tiow ſhall this Averment be made, if 
ſo be there be no Averment againſt a Record? And what Benefit has the 
Priſoner of this Act, unleſs an Averment be allowed againſt the Record of 
this Indictment, it it ſhould fo happen, that ſome of the Grand-Jury are 
not ſo qualificd as the Act requires! Which ſeems to me ſufficient Reaſon, 
that an Averment in the Cale at the Bar, is good againſt a Record. 

Mr. Atwood. | he BREE gives the Particulars that may be averred, 

s can be allowed. 
ar fon _ [is very hard upon the Subject : The Court appoints the 
Foreman of the Grand-Jury, and he may chance to be a Perſon prejudiced 
againſt the Priſoner, who may ſign and return the Bill Billa Vera, withour 
the Conſent of his Fellows, or a ſufficient Number : And becauſe it's 
Matter of Record, ſhall! no Averment be allowed againſt the Bill ? 

Mr. ftzwood. A Grand-Jury in a certain Caſe, on an Indictment for 
Words ſpoken, found Bila / era bu t as to the malitioſe, Ignoramus ; 
which made the Bill void. So in this Cale, if the Jury, as to the Fact in the 
Indiciment, had found Billa Vera, and as to 1 reaſon Ignoramus, the Bill 
had been void, and the Court muſt bare taken Notice of it. But to this 
Bill there is no Endorſement but Billa“ era The Court has received and 
publiſhed the V erdiet, and therefore will procced, | 

Mr. Emot. But the Matter of b act only appeared to the Jury ; and 
when they underſtood the Bill to be laid ercalonable, they immediately 


objected againſt it. 


— 


3 


152. The Trial of Col, Nicholas Bayard, 


have by me the Oaths of 'I'wo Men, That the Bills 
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Mr. Atwoed, The Bill is found, and appears to the Court Matter 
Record; fo that you need not inſiſt any further upon that Head. q 
S is an Inqueſt of Office; and an Inguell of Office may þ 
Runs 2, eſs Number than Twelve. Mr. Sheriff, bring your Yrij, 
tot . 1 

Mr. Nicholl, J have ſomething elſe to offer. 

Mr. Atwood. Sheriff, ſtay a little. 

Mr. Nicboll. I have a Second Objection in Behalf of the Priſoner . 
it is, That the Juries would have been returned by Precepts under the 
Hands and Seals of the Commiſſioners ; which we underſtand was not, 

This appears in Hale's Pleas of the Crown, Pag. 134. Sir Edw, Cop 
4th Page of the 4 Title Oyer and Terminer, ſays the ſame, Tix 
is a ſpecial Clauſe in the Writ of Oyer and Terminer, which lays, N. hen 
commanded our Sheriff to ſummoms, at ſuch Days and Places as y:u ſhall 
point, ſuch good and lawful Men, by whom the Truth may be the better hn. 
How ſhall the Sheriff know thoſe Days and Places, but by the Com. 
miſſioners Precept? And how ſhall the Truth be known, if the Grand. 
Jury are permitted to have no other Evidence but what are brought a 
parte Regis f 

Mr. Soi. Gen. The Grand-Jury are only to enquire for the Kin „ and 
2 or ſend for no other Evidence than what are brought fat th 

ing. 

Mr. Nichell. You may tell that to ſomebody elſe, not to me; that i 
contrary to their Oath, which is, That they ſhall diligently enquire, an 
true Preſentment make. 

Mr. Atwood. All the Books ſpeak of the King's Evidence only, an 
agree, that the Grand-Jury may and ought to Find upon probable Ly, 
dence, as appears in Babbington. 

Mr. Emot. Sir Edw. Coie ſays, Part 4. of the 1. Title Oyer ut 
Terminer, That the Juries ought to be returned by Precepts under the 
Hands and Seals of the Commiſſioners. There is no Diſtinction made be. 
tween the Grand- Jury and the Petty-Jury ; ſo that the Venires, as wel 
for one as the other, ought to have been under the Hands and Seals of th 
Commiſſioners, 

Ar. Sol. Gen. When you had the Government, Dr. Staats had a Bil 
found againſt him by eight Men of a Jury of Fitteen. 


oy 


: 
Sa ca i- - - 


N. B. A private Perſm oppoſed the Afſſertion ; but he was commanded $;. 


lence. 


Mr. Nicholl. I never heard of it, nor believe it to be true; but that i 
not to be taken for a Precedent, were it true. 


Mr. Atwood, Gentlemen, you ſeem to miſtake the Lord Chief- Juſtice C 
Cote, where he ſays, There ſhall be 24 Peers upon the Arraignment of 1 mo 
Peer, &c. for if there be but 13 Peers, and the Majority agree to it, it i P 
undcritood to be found by 12 of them. P 

There is ſomething in that which you offer, of the Precept being unde the 
the Hands and Seals of the Comm iſſioners in the Return of the Petty. M 


Jury; but this does not at all affect the Grand-Jury : For which Reaſon 
if you ſee Cauſe to move it, Time may be granted to mend that Miſtake, 
Is there nothing elſe you have to offer ; 

Mr. Nichell. Nothing at preſent, 

Mr. Atwood. Mr. Sheriff, bring the Priſoner to the Bar. 

Which was done accordingly. 


Clerk of the Crown. Nicholas Bazard, Hold up thy Hand. You ftand 
indictcd, Se. 


City and C:unty of New-York, in the Province of New-York it 


America, Anno Regni Regis Gulielmi Tertii, nunc Angliæ, & 
Decino Quarte. 


/ 


be TI E Jurors ſworn, and charg'd to enquire for our Sovereign 
6 Lord the King upon our Oaths, do reſent Nicholas Bayard, of 
the City of New-York in America, Eſq; for that the ſaid Nicklas Be- 
© ard, the Fear of God in his Heart not having, nor the Duty of his Al- 
© legiance weighing, but being moved and ſeduced by the initigation df 
< the Devil, as a Rebel and Traytor againſt the moſt Sercne, moſt I- 
&« luſtrious, moſt Clement, and moſt Excellent Prince, our Sovereigt 
<« Lerd I illiam the Third, by the Grace of God, of England, Scetiand, 
France and Ireland, and of this Province of M- ork, Ling, Defender 
* of the Faith, &c. His, the ſaid Nichelas Bayard, ſupreme, true, lawful 
* and undoubted Sovereign Lord; the cordial Love, and true and dut 
„Obedience, Fidelity and Allegiance, which every Subject of our Lol 
the King, that now is, towards him our ſaid Lord the King ſhould beat 
< or of Right ought to bear, withdrawing, and utterly to extinguiſh; in- 
<« tending and contriving, and with all his Strength purpoſing, deſigning 
<« conſpiring and endeavouring, with divers other Rebels and Traytors, d 
the Jurors unknown, the Government of this Province of Mu- Hir, 
under him our ſaid Sovereign Lord the King, that now is of Right 
** happily and duly eftabliſhed, to defame, ſubvert, change and alter, and 
to diſturb the Peace, Good and Quiet of this his ſaid Majeſty's Govern⸗ 
*© ment of this his ſaid Province of New-York, as it is now, and ha 
< been for ſeveral Years laſt paſt eſtabliſhed ; on the Tenth of Decemb# 
& laſt paſt, and in the 13th Year of the Reign of our Sovereign Lot 
„ that now is, in the Dock-Yard of the ſaid City and County of New 
„ York, and divers other Times and Days as well before as wy th at the 
„ faid Ward, and elſewhere in the City and County of New-Irt 
* aforeſaid, falfly, maliciouſly, deviliſhly, rebelliouſly and traitoroull 
„did compaſs, imagine, contrive, purpoſe, defign, intend and en- 
e deavour to defame, ſubvert, change and alter, and to 2 the 
« Peace 
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ee oak Core yg reuſe 
4 1 e wicked and deviliſh, rebellious treaſon- 
28 "nd traiterous Contrivances, Intentions, Purpoſes and Endeavours 
2 Sate, eo ful, perfoK, and bring to eff, he, the ſakd Nickle 

eg, by Conſpiracy as aforeſaid ; afterward, To wit, the ſaid Tenth 
4 Lag December laſt paſt, in the Year aforeſaid, in the ſaid City and 
8 Honey of New York aforeſaid, and divers other Days and Times, as 
5 if before as after, falſly, maliciouſly, - adviſedly, clandeſtinely, re- 
4 pelliouſly and traiterouſly, with. Force of Arms, c. did uſe divers 
A 8 Practices and Endeavours, to procure Mutiny and Deſer- 
4 30 among the Soldiers in Pay, belonging to his * y's Fort and 
« Garriſon of Fort William Henry, in or near the ſaid City and County 
« of New Yark aforeſaid, and did draw in Numbers of them, the ſaid 
40 Soldiers and others, to ſign falſe and ſcandalous Libels againſt his 
« Majeſty's ſaid Government, as it is now, and hath for ſeveral 
. Vales Jet paſt been eſtabliſhed in this Province : Which ſaid Libels, 
4 be the Procurement of the ſaid Nicholas Bayard, as aforeſaid, were 
6 97 ned by the ſaid Soldiers and others, and were likewiſe ſigned by him 
tc 1 ſaid Nicholas Bayard; in one or more of which ſaid Libels, amongſt 
« other Things highly reflecting on the laſt and preſent Adminiſtration 
« of the Government under his ajeſty in this Province, it is infinuated 
40 — declared, That his Majeſty's 4 1 within this Province are, and 
40 wed been for ſome Years laſt paſt, by Perſons entruſted with the Ad- 
« miniſtration of the ſaid Government under his Majeſty, oppreſſed ; and 
« that the ſaid Government hath. been, and is rendered cheap and vile in 
« the Eyes of the People, as alſo that the preſent General Aſſembly of this 
« Province is not a lawful Aſſembly. By which, and divers other mali- 
« cious Scandals in the fai Libels contained, he, the ſaid Nicholas 
« Bayard, hath incited his, Majeſty's Subjects of this Province to diſown 
40 he preſent Authority, and Government thereof, and to caſt off their 
« Obedience to bis Majeſty's ſaid Government, as it now is, and hath 
« for ſeveral Years laſt paſt been eſtabliſhed, a ainſt the Duty of his, 
« the ſaid Nicholas Bayard's, Allegiance, againſt the Peace of our ſaid 
Sovereign Lord the King, that now is, his Crown and Dignity, as 
« alſo againſt the Form and Effect of one Statute or Act of General Aſ- 
« ſembly of this Province, enacted in the Year of our Lord God, 1691, 
« Fntituled, An AZ for quieting and ettling the Diſorders that have lately 
« happened within this Province, and for eſtabliſhing and ſecuring their Ma- 
« ir/tres preſent Government againſt the like Diſorders for the future. 


= "= 


ment ? 


t 
it! ner. Not Guilty. (And puts himſelf upon God and the Country, c.) 
2 [4 wal I defire Re * two Clerks to take the Minutes of 
under the T rial. N xy 
Pet Mr. Atwood, No: You have a Sollicitor allowed; he may take Notes; 
Leaſon, any other will not be ſuffered to do it. | 


Priſmer. I find it was allowed my Lord Ruſſel, and others, to employ 
Clerks to take their Trials : I pray the ſame Liberty. 
Mr. Atwood. It was —_—_ my _ Ru wy but you would not be 
willing to meet with the Hardſhips of his I rial, 

Mr. Soll. Gen. Perhaps the Counſel will not inſiſt upon the Miſtake of 
the Jenire. | 

Rand Mr, Nicholl. We ſhall not inſiſt on that. 
8 Mr. Atrosod. But we will have it mended. (And thereupon ordered a 
Precept to be directed to the Sheriff, under the Hands and Seals of the 
Commiſſioners, to return a Petty Jury the Sixth Inſtant ; to which Day 
the Court adjourned.) vg" 

March 6th. The Commiſſioners met, The Priſoner was brought to 
the Bar, and the Petty Jury being called, conſiſting of Eighty, ſome of 
hem did not appear : Whereupon it was ordered, that the Defaulters of 
he Petty-Jury be amerced Ten Pounds each, if they did not appear in 
the Afternoon, or ſhew a reaſonable Cauſe ; and the Court adjourned till 

hree in the Afternoon, when they met again. i : 
Mr. Sl. Gen. moved, That the Court might be adjourned till To- 
morrow Morning, the King's Evidence being diſguiſed with Drink ; 
hich was granted, ; 
Mr, Nichell moved, That it would be a Favour to the Priſoner, to put 
ff the Trial till Monday. 

r. Atwood, No : I will take Care to do my Duty, 

7 __ whatever other People do. We ſhall not give Mr, 


(ork is 
4, Kc 


overeigh 
yard, ol 
las Bay 
his Al- 
ation df 


moſt U- 


i Veafy the Opportunity of another Sermon againſt us. 
— Mr. Atwood. lobes Mr. Famiſen to have Pen and Ink: Mr. Famiſon, 
efendet ou are not permitted to write. . : g 
1awful 2 L only take Minutes for my private Satisfaction. 
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r. Atwood. *Tis true, an Attorney or Practitioner of the Court may 
ake Notes for his private Uſe ; but you are no longer an Attorney of 
s Court, nor ſhall you be permitted to practiſe, until you purge your- 
If of having ſigned the Addreſſes. Put up your Pen and Ink. 
March 5th. The Commiſſioners met, and the Attorney-General was 
alled, but did not appear. | ; 
Mr. Atwood. Mr. — let a Minute be made, That it appears to 
us Court, That the Attorney-General hath neglected his Majeſty's 
ervice. *Tis no Wonder the People here contemn his Majeſty's Au- 
rity, ſince the Attorney-General, tho commanded to proſecute by 
ie Government, hath neglected to do the ſame, and hath given a 
— and Opinion directly contrary to the Lieutenant-Governor 
ouncil. 

Mr. Attwosd. Sheriff, fetch the Priſoner. (Which was done.) 

lr, Secretary, Before we proceed, read the Petition, which was given 
1 Morning by Colonel Bayard's Son. (Which was read in hæc 
rba. | 


Vol. v. 


41 New-York, for High- Treaſon. 


Clerk, What ſay you, Are you Guilty, or Not Guilty of the Indict- 


To the Honourable William Atwood, Eſq; Abraham d Peyfler, Eſq; and 


Robert Walters, Eſq; Judges of this Special Court. 
| The Humble Petition of Nicholas Bayard 
Sheweth, 


2 T your Petitioner's Counſel have informed him, That on 
Veſterday they pray d, in the Petitioner's Behalf, the Favour of 
this Court, to prove before your Honours, by the Oaths of the major 
Part of the Grand- Jury, there alſo ſubpona'd in Court, that the In- 
dictment brought in for High- Treaſon againſt your Petitioner by Capt. 
* rf 4 Peyſter (as being Foreman of the ſaid Grand-Jury) was not 
* Found nor Agreed to by any Twelve of that Jury, tho' the moſt Part 
of them E is evidently known) are your Petitioner's mortal Enemies, 
© for no other Cauſe, but on account of the unhappy Diviſions within 
* this Province. Which faid Prayer of your Petitioner's Counſel (as he 
is alſo inform'd) your Honours — been pleaſed to over- rule, as not 
being practicable by the common Form of the Court's Proceedings. 
But, may it pleaſe your Honours, this being a Matter of that moment, 
whereof hardly a Precedent is to be found, as that a Foreman ſhall ſo far 
impoſe upon # whole Grand-Jury, as to bring in an Indictment Billa 
Fera, which the ſaid Inqueſt did not Find nor Agree unto, neither in 
Matter nor Form : Your Petitioner therefore moſt humbly prays, 
That your Honours will be pleaſed to take the Premiſſes into your 
Honours ſerious Conſideration, and to grant your Petitioner that Fa- 
vour as to have all the ſaid Nineteen of that Grand-Inqueſt ſworn be- 
fore your Honours to diſcover the Truth, and to afford your Petitioner 
ſuch Relief therein, as to your Honours ſhall ſeem moſt juſt and ex- 
pedient. But if it ſhould ſo happen (as your Petitioner does not hope) 
that your Honours do not think fit to grant this your Petitioner's moſt 
humble Requeſt, your Petitioner further prays Leave to acquaint your 
Honours with the exceſſive and almoſt unparallel'd Hardſhips your Pe- 
titioner, in this very Trial, labours under, In the firſt place, for that 
the Grand-Jury, altho* your Petitioner had often prayed Mr. Sheriff, 
that he might have the Favour and Juſtice of being try'd by Engliſh 
Men, and of Englih Extraction, of the beſt Character for Knowledge, 
Integrity, Juſtice, Conſcience, and Eſtates; yet, notwithſtanding your 
Petitioner had not one allowed him of Engliſb, but all of em of Dutch 
Extraction and Education, and ſeveral of em ignorant to that degree, 
that they can neither write nor read, nor ſo much as underſtand the 
Engliſh Language, tho' ſufficient Numbers of Engliſh Men of very good 
Ability, Underſtanding, Integrity, Conſcience, and Eſtate, were to be 
had in the Bailiwick. 
* And, for a ſecond Inſtance of your Petitioner's Hardſhips, he finds 
now alſo a Petty-Jury impannel'd to ſerve upon his Trial, all of 'em, 
except Five or Six, in like manner of Dutch Extraction and Educa- 
tion, moſt of 'em Handicraft and Labouring Men ; very few that ever 


were of any Juries whatſoever, and extreme ignorant in the Engli/h 
Language.“ 
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Your Petitioner therefore moſi humbly prays, that your Honours will be 
pleaſed to take the Premiſſes into your Honours favourable and ſerious 
Conſideration, and to afford your Petitioner ſuch Relief therein as to your 
Honours in Juſtice a 


&c, 
N. Bayarn. 


Mr. Atwoed. Let a Minute be enter'd, That the Petition was read; 
and, that it does appear to the Court, that the Bill was Found by more 
than Twelve of the Grand-Jury. 

Mr. Atwood. Colonel Bayard, the Laws do indulge you with Counſel : 
Did you adviſe with them concerning this Petition 

Bayard. No, I did not, 

Mr. Atwoed. *T were better you had; for you have ated very indiſ- 
creetly in this Matter, to arraign the Juſtice of the Grand-Jury. 

he Jury being call'd, appear'd. ] 
imon van Burſert, 

Mr, Soll. Gen. I challenge him for the King. 

Mr. Emot. You are not to challenge, Mr. Solliciter, without Cauſe, 
by the Statute 23 Edib. I. | 

Mr. Soll. By the Common-Law the King could challenge without 
Cauſe, but, by the Statute, that was taken away ; and in the late Trial 
of Peter Cook, it is ſaid by Lord Chief-Juſtice Treby, That the King 
ſhould ſhew Cauſe, if not enough on the Pannel to ſerve, but not elſe. 

Mr. Atwood. It is a Thing ſo plain, I wonder you will inſiſt on it. 

Mr. Nicholl. We oy the King ſhould ſhew Cauſe, but do not ſay when. 


(Priſoner accepts.) 


Gyſber van Inbroug (Priſoner accepts.) 
Mr. Soll. challenges for the King, 

Gerryt Unkle. (Priſoner accepts.) 
Mr. Soll. challenges, &c. 

William Janeway. (Priſoner accepts.) 


Mr. Soll. — Se. 


Iſaac Stoutenburgh. (Priſoner accepts.) 
r. Soll. I don't challenge him, but deſire he may be ſworn upon a 


Voeire dire, whether any Perſon hath been with him on behalf of the Pri- 
ſoner, to deſire him to be favourable to the Priſoner on this Trial. 
I ho was ſworn upon a Voire dire, and 8 far the Trial. ] 

Richard Saftet.—Priſoner, I make no Challenge. | | 

Mr. Soll. I deſire to know whether I may not firſt have him ſworn upon 
a Voire dire, and afterwards challenge him, 

Mr. Atwood. No; you muſt 3 peremptorily firſt. 

Tris: I pray the Sollicitor may firſt make all his Challenges, and 
only leave me a Pannel of Forty-eight Jurors, | | 

Mr. Atwood, No, that muſt not be. 


Iii _ _ [Memorandum,] 
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Equity ſhall ſeem fit. And, as in Duty bound, 
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emorandum. ight rs inthe Pannel were in like 
| oo — Gar — Lag i hab ral the Namker of Twelve 


: 
: 


172. The 


| were ſworn, Viz. one of them an Alien, two no Freeholders, and all the 
ref tchmen, or of Dutch Extraction, born here, very ignorant of thi 
ngliſh Language, and of mean Capacities to an extreme Degree. ] 


The Names of the Petty Jurors were as follows; viz. 


Iſaac Stoutenburgh, Barent Kool, 
acob vander Spiegell, | - Goert Olpherte, 
Andries Marſbalk, N Samuel Beckman, 
Gerret Viele, | Cornelis Clopper, 
Thomas Saunders, Conrael Teneych, 
Jacob Corneliſſe, | Jacobus Goelet. 


Mr, Sollicitor made an Introductory Diſcourſe and Harangue of about 
an Hour long, and had ſome Sheets of Paper in his Hand, out of which 
he read ſeveral ſcurrilous and falſe Reflections on the Engliſh Inhabitants 
of this Colony, with the French, and principal Dutch, having Retroſpec- 
tion for many Years paſt, only deſigned to incenſe and inflame . 
charging the Priſoner to be the Head of a Faction, a malignant Party, 
who had endeavoured to introduce Popery and Slavery, Diſturbers of our 
1 as they had been that of Capt. Ley/ter's Government, which (he 
aid) was now juſtified at Home to be Legal : That the ſaid Party was a 
Neft of Pirates, Betrayers of our Prince and his Laws, a Parcel of Ban. 
diiti's, who offered the late Earl of Bellamont a Reward of Ten Thouſand 
Pounds to connive at Piracies, and One Thouſand Pounds to himſelf to 
ſollicit it : That ſome mean and broken Merchants in London had made 
Complaints in their behalf to the Lords of Trade and Plantations, and 
to the Parliament, againſt the ſaid Earl; but that the ſaid Earl's Pro- 


ceedings were approved of; and uſed ſcandalous Reflections on Mr. Yeafy, 


Miniſter of Trinity Church, and againſt Col. Smith, the firſt Member of 
Council, tho' nothing relating to this Trial, and owned himſelf of the 
erian Party, and that he would ſtand and fall by it, &c. : 
hen called his Witneſſes z who gave their Evidences in the —_— 
Words, as they were taken in open Court, and ſince agreed unto by al 
of them reſpectively, as followeth. 


Samuel Clows ſworn, ſaith. 


Gentlemen, when I come to ſpeak of the Addreſſes, I muſt pray you 
to take notice, that I can ſpeak poſitively to but w few Things that 
is in them: What I ſay is to the beſt of my Remembrance and Under- 
ſtanding; for I may be miſtaken in both. 

'T was about a Fortnight or Three Weeks before Colonel Bayard's 
Commitment, that I happened to come to his Houſe about ſome Buſineſs, 
not at all relating to this Matter; concerning which as we were talking, 
Colonel Bayard aſked me if I had ſeen the Addreſſes? I anſwered, No. 
He then ſhewed me three Addreſſes; the firſt was to my Lord Cornbury ; 
che Perſons addreſſing in it call'd themſelves Inhabitants of New-York, 
and others diſtant from it : And becauſe ſome of them could not perhaps 
be preſent at his Lordſhip's Arrival here, did, by way of Addreſs, con- 
gratulate his Lordſhip into this Government, wiſhing him all Health 
and Proſperity here, and that the Name of Party might be baniſhed from 
among us. After I had read it, Colonel Bayard aſked me, it 1 had any 
thing to ſay againſt it? I anſwered, No, and then ſign'd it, The other 
two Addreſſes were, one to the King, and the other to the Houſe of 
Commons, or to the Parliament (I am not poſitive which): As I had 
read them, I remember I made this Obſervation in my ſelf, That they 
contained nearly both the ſame Things; and in them, or one of them, 
to the beſt of my Remembrance, were contained theſe Things, The 
Perſons addreſſing, call'd themſelves Engliſhmen and others, who, tho' 
Foreigners, were entituled to the Privileges of £ng/i/hmen here. It ſpeaks 
concerning the late Revolution here, of which I have but a confuſed 
Idea, and can remember nothing particular : Afterwards it ſpeaks con- 
cerning my Lord Bellamont's Adminiſtration ;z in ſeveral Articles, of 
which I can remember but one, which is, That the Hetteſt and [gnorant- 
e/t of the People were put into Places of Truſt. Then it ſpeaks con- 
cerning the late Aſſembly here, and tells you, That after this Aſſembly 
had choſen a Speaker, ſome of the Repreſentatives were inform'd that he 
was an Alien; upon which they made a Motion to the Houſe, that that 
Matter might be enquir'd into; but that Motion being refuſed, one 
half of the Repreſentatives, or Ten of em, left the Houſe ; notwith- 
ſanding which, the remaining Part of the Repreſentatives, with ſome 
others they took in, did proceed to make Acts: In one of which Acts 
they gave a Sum of Money to the Lieutenant-Governor, to tempt him 
to pals theſe Acts; and likewiſe a Sum to the Chief-Juſtice of this Pro- 
vince, to find Law and Form for their Proceedings; and, that theſe 
Things tended to the rendering the Government vile and cheap in the 
Eyes of the People, 

Mr. Soll. What Names do you remember you ſaw to the Addreſſes ? 

Claws, I ſaw ſeveral Names there; but whether to all Three, or Two 
of 'em, or only to that of my Lord Cornbury, I cannot ſay ; but I did, 
to the beſt of my Remembrance, ſee the Names of Rip van Dam, Mat- 
thew Ling, Charles Wooley, Robert Living flone, and Mr. Anderſon ; but I 
am not certain whether I ſaw Mr. — 2 Name there or no. When 
J had read them, I told Colonel Bayard, they contain'd Things done 
before my Time, and I did not theretore think it proper for me to ſign 
'em; upon which he reply'd, Then don't ſign 'em. 

Mr. Sell. I ſhall read what you ſaid before the Council, 

Clows. Do ſo, if you pleaſe. 

Mr. Soll. Don't you remember that it was ſaid, that my Lord Bella- 
mont had put the moſt ingenious and honeſteſt men of the Province out 
of all Places of Truſt ? 

 Chws. No, I can't remember that. 

Mr, Soll. I think you ſaid fo before the Council. 

Clows. Perhaps I might ſay ſomething like it when I was before the 
Council, tho' I don't believe there is any eſſential difference between 


Trial of Col. Nicholas Bayatd, - | 


*** 


what I now ſay, and what I ſaid to the Council ; ye if there be, I tae 
what I then ſaid will not be taken to my Prejudice: I was then ſen 
for by the Governor's Letters,” which ſeemed to import, that he bal 
Buſineſs with me of a far different Nature than to examine me abow 
this Matter; ſo that I was then in a Surprize. _ 

Mr, Soll. But you believe what you then ſpoke was true? 

Clows, Without doubt; and I hope Mr. Caſens took care truly to wry h 
down what I then delivered; but, whether be did expreſs m Meaning b 
right or no, I know not; for I did not look over his Notes ti the Dy 
PM: Sell Was not the Aﬀembly called an Illegal Aﬀem 

. Soll; Was not the A an bl 
they had made Acts prejudicial to the Country 7 Shs. 

Claws. No, I do not remember that. 

Mr. Soll. Was it not ſaid that the Scum of the People were put ing P 
all Places of Truſt ? 

Clows. Perhaps I might before the Council uſe the Word Scum; but! I 
_ _ it was, That the Hotte and [gnoranteft were put into Placy P 
of Tru 

Mr. Sell. Mr. Clows, pray tell us, What was the reaſon why you du 


* mg the other _ Addreſles ? ad es Las. an 
s. I think I am not at this time obliged to tell that, bei a 
not at all affect the Matter. 0 225 | 3g it ea -. 

Mr. Atwood. Ves, but it does; you muſt tell us. Cl 


Clows. One of the chief Reaſons was, becauſe I then thought, thy 
the ſaying the Aſſembly had given a Gift to the Lieutenant-Governor, u thi 
tempt him to paſs their Acts, was a Reflection upon the Lieutenam. th; 
— rob but it is my Judgment now, that it was no Reflection at al = 
upon him. 


Mr. Sell. How! and don't you think ſo now? re 
Mr. Atwoed. He only ſpeaks it as his Judgment. 
Mr. Soll. Don't you remember, that the Aſſembly was call'd The By am 
tended Aſſembly ? | dre 
Clows. No. | the 
Mr. Soll. Don't you remember *twas ſaid, their Illegal Proceeding: 1 Wi 1 

r 


Don't you remember the Word /llegal ? 
Claus. No, I cannot remember that; and I did defire you, at your ſho 
Chamber, to put that Word out of the Clerk's Notes. 
Col. Bayard. Did I ever aſk you to ſign them? che 
Clows. No, you did not; you was ſo far from doing that, that you 
rather perſuaded me not to ſign em; and ſo did Madam Bayard, who wa 
then in the Room. 


Mr. Nicholl. Do you remember any thing of the Word Oppreſſim in thot 


the Addreſs ? G 
Clows. No, I do not remember that Word, one 
Mr. Soll. That the King's Subjects were oppreſs'd here? core 
Mr. Nicholl. Was the Aﬀembly call'd an Unlawful Aſembly ? 2 


Claws, No, Gentlemen; I can ſpeak poſitively to but few of thele Corn 
Things; what I ſay is, to the beſt of my Remembrance and Under- 
ſtanding. | 


Peter Odyre, a Frenchman, ſworn ; and for that he could ſpeck u Add 
Engliſh, fr. Brieſack, Chaplain to the Garriſon, was ſworn to l. M 
his Interpreter. orb 1 gair 


Mr. Soll. What do you know of the Papers that were at Col. Bayard! 
and, Did you ſign them? or, Who defir'd you ſo to do ? 

Oayre. Going by Colonel Bayard's Houſe, one Mr. Bodinot told me, M 
muſt ſtep in to Col, Bayard's, and ſign an Addreſs to the King; and ul fign' 
was going in, I met Col. Bayard coming forth of his Houſe ; and going M. 
in, I ſaw the Addreſſes lying on the Table. 

Mr. Soll. Did Colonel Bayard then perſuade you to ſign them? a, M. 
did he tell you it was for your Good to ſign them? to my 

Odyre. Colonel Bayard then told me, 1 might ſign if I would, or tha BW them 
I might not; and the Colonel alſo told me it was for the Good of the at my 
Country; and that, if I was willing, I might ſign them; if not, I migit was 1 


let them alone; and then went away. Bayar 
Mr. Soll. I will now prove the Addreſſes ſigned at the Coffee - houſt Mr 
and that Colonel Bayard attended there for that Purpoſe. in to | 


W. Richardſon, Inbabitant and Houſekeeper in the City, ſworn, 


Mr. Soll. What do you know, Mr. Richardſon, concerning the figh Paper: 
ing the Papers at the Coffee-houſe ? Rea 
Richardſon. One Day drinking at one Spencer's, I was deſir'd to go VIM ſaw ſo 
the Coffee-houſe, which I did; and, when there, I ſaw a great mi fon, , 
People, I believe near an hundred; and coming above Stairs, Flaw Papen Cornbs 
on the Table, which were called Addreſſes, which I ſign'd with othen i the Be 


and I ſaw, among others, Colonel Bayard there; but he ſeemed to did no 
no more acting or concerned than any other. I ſaw ; 

Mr. Atwood. You are very forgetful of what you ſwore before the G# judge, 
vernor and Council ; but, to put you in mind of ſomewhat of it, Did u Mr. 
body tell you what Pa were to be ſigned? Ru, 

Richardſon. No body at all. 

Mr. Soll. How many Papers did you ſign ? 

Richardſon. I ſigned three, but did not kaow what they were, but M. 
told they were Addreſſes to the King, and my Lord Cornbury, and f . 
Parliament, but did not read any of them; but, I think, one of Ut ** 
complain'd, that the People lay under ſome Hardſhips here. 8 

Mr. Soll. You declar'd nay more before the Council, q _ 

Richard. I was then called ſuddenly before the Council, and . 
ſurpriz'd, ns Fas 

0 
John Baſhford ſworn. e 
in 

Mr. Soll. Mr. Bacford, tell the Court and Jury what you know . 

cerning the Papers at the Coffee - houſe. may be 

Baſhford. I was at the Coffee-houſe, where I ſaw the Papers 1 ol, 5% 


dreſſes, but don't know what they were or contain'd ; and I fign'd Y 


or five Papers there, but did not ſtay half a Quarter of an Hour. f 
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there, I a Colonel Bayard amongſt many others in the Room, | 
Ir did not fee his Name, as I remember, to any of the Papers. p 


M. B. Theſe foe Papers were the three Addreſſes and the two Duplicates. 


wood. Theſe Witneſſes are very unwilling, or very forgetful, 
: given a much different Account of Things upon their Hache 
e Governor and Council. 
J have now had Time to recolle&t myſelf, but was then 
under a Surprize, not knowing what I was ſent to for. 


Mr. Michael Chriſtian ſworn. 


wood, Mr. Chriſtian, What do you know concerning the 
* Addreſſes, * the Coffee hduſg! | Y 

Chriſtian. 1 remember, ſome Lime ſince, about Chri/tmas I believe, 
1 was at the Coffee-houſe, where I ſaw the Addreſſes with many other 
people, but can't tell how many. 

"Mr. Ae Do you believe there were more than Twenty? 

Chriſtian. No, I believe there were not. I found three Addreſſes there, 
and fign'd em all, but the Subſtance thereof I cannot now remember; 'tis 
2 while ſince, and therefore I cannot ſpeak poſitively to it. I re- 
member, a Queſtion was aſk'd me at the Council, whether there was any 
Complaints in the Addreſſes that the Soldiers wanted their Pay? I believe 
I might then anſwer ſomething about it, but I do not know any ſuch 
thing in the Addreſſes, either of the Soldiers or their Pay. I remember, 
that Colonel Bayard was then at the Coffee-houſe when l ſigned the Ad- 
dreſſes, but don't remember that any body deſir'd me to ſign, 

Mr. Atwood. How many Hands, Mr. Chriftian, did you ſee to the Ad- 

57 
— I cannot tell how many, but remember Colonel Bayard 
amongſt others was there; but he never aſked me to ſign either of the Ad- 
dreſſes ; nor can I remember that there was any Thing concerning either 
the Soldiers or their Pay in the Addreſſes, 

Mr. Atwood. Certainly theſe Gentlemen are very unwilling Evidences : 
Mr. Chriftian is a Gentleman of good Learning, and it is ſtrange that he 
ſhould be ſo forgetful, that he cannot remember what was given in on his 
Oath before the Governor and Council : He has either a weak or a trea- 
cherous Memory. 


* 


Mr. Hugh Gray ſworn. 


Mr. Sol. Mr. Gray, What do you know concerning the ſigning of 
thoſe Papers at the Coffee-houſe ? 

Gray. About December laſt, being at the Coffee-houſe, I met there 
one Mr. Scot, who aſk'd me to go up into the Upper-Room, which | ac- 
cordingly did ; and when there, [ ſaw on a Table ſome Papers, which af- 
terwards I underſtood were Addreſſes to the King, Parliament, and Lord 
Cornbury. Some body aſk'd me to ſign 'em, which I did accordingly, but 


* theſe don't know who it was. I remember Col. Bayard was there amongſt 
Inder others, ſmoaking a Pipe of Tobacco: I believe there might then be about 
ten Hands to the Papers, and about five in the Room; that I read all the | 

10 Addreſſes, but cannot now remember the Contents of em. 

4 1 Mr. Atwood. Mr. Gray, Do you remember there was any Complaints 
FM a2ainſt the Government in thoſe Addreſles ? 

N Cray. No. 

yards s. Hannah Hutchins ſtoorn. 
d me, l Mr. Sel. Now, may it pleaſe your Honours, I will prove the Papers 
and u ſign'd at another Place. 


d going Mr. Atwood. Mrs. Hutchins, What do you know concerning theſe 
Papers brought to your Houſe ? 

em? or, Mrs. Hutchins. About Chriſimas laſt Col. Bayard brought ſome Papers 
to my Houſe, and left em with me, but did not ſtay at all, but bid me ſhew 

them to my Huſband, who was then at Church. Theſe Papers remain'd 

od of the at my Houſe about three Days, and then I deliver'd 'em to a Negro, who 

I might was ſent for them, but do not remember whoſe Negro it was : Col, 
Bayard was not at our Houſe while the Papers lay there. 


Mr. Sol. Now I ſhall proceed to prove what fort of People were drawn 
in to ſign theſe Papers. 


John Read ſworn. 


wy Mr. Atwood. What do you remember concerning any Addreſſes or 
the ſig Papers at the Houſe of Alderman Hutchins ? 

Read. Being on the 26th of December at Mr, Hutchins's Houſe, I there 
d to go d 


ſaw ſome Papers, which one Mr. Burroughs, then preſent, aſked me to 
hen, telling me they were Addreſſes to the King, 1 and Lord 
Cornbury, made for the Good of the Country, and which were lying on 
the Bed there; and thereupon I ſign'd them, but did not read 'em: I 
did not ſee Col. Bayard there, but believe I ſaw his Name to the Papers, 


I faw a ou number of Names ſubſcrib'd to the Papers, as near as I can 
judge, about Two hundred. . - 


Mr, S/. Of what Age are you? 
Read. About Seventeen Years of Age. 


Edward Marſhal fworn. 
Mr. Attwocd. Where did you ſee theſe Papers? and, What do you 


know of them ? 

Marſhal. Going one Day, about Chriſimas, to the Houſe of Mr. 
Hutchins, to get a Witneſs to a Letter of Attorney, I ſaw there five Ad- 
Crelſes, which I ſigned; one was to the King, another to the Parliament, 
and another to the Lord Cornbury, congratulating his Arrival: I read 
lome of then, but found nothing in any of 'em that reflected upon the 

overnor : There was ſome Complaint of the Speaker of the Aſſembly 
being an Alien. Looking on the Names of the Subſcribers, I ſaw the 

lame of Edward Marſhal before I had ſign'd, but I don't know but there 
may be more Edward Marſhals than one in the Province, I did not fee 
Col. Poyard at the Houſe, nor his Name to the Papers. 


at New York, for High-Treaſon. (430) 


John Buckley worn. 
Mr. Atwood. What do you know concerning any Papers at the Houſe 
of Mr. Hutchins ? | 
Buckley. Coming home from the Fort, and paſſing by Mr. Hutchins's 
Houſe, I was aſked to walk in by Mr. Hutehint, which I did; and bein 
come into the Upper-Room, I ſaw ſome Papers there which were call 
Addreſſes; but I did not read any of 'em, but that to my Lord Cornbury, 
which, as I underſtood, was a Compliment and Congratulation to him 
at his Arrival here; Mr. Hutchins then aſk'd me to ſign it, but I re- 
fuſed, becauſe being 4 Lieutenant in the Garriſon, I was unwilling to do 
any ſuch thing before 10 of my elder Officers had done it. But I did 
not ſee Col, Bayard, nor his Name there. 


Francis Cherman ſworn. 


Mr. Atwood. Give an Accbunt what you know concerning any Papers 
or Addreſſes at the Houſe of Alderman Hutchins. 

Cherman. Coming a while ago td Mr. Hutchins's Houſe, and going up 
Stairs, I ſaw certain Papers there, and ſome People: Mr. Hutchint aſk'd 
me to ign thoſe Papers, telling me they were Addreſſes to the King and 
my Lord Cornbury ; that they were for the Good of the Country and the 
Engliſh; and I expected by it to be made free of the City, and ſign'd 


therefore; but did not ſee Col. Bayard there, nor don't remember the 
Contents of the Papers, | 


One Button ſworn, 


Mr. Atwood. What do you know concerning the Papers, &c.# 
Button. Hearing by ſome of my Fellow-Soldiers that there were ſome 


Papers or Addreſſes at Capt, Hytchins's, I was willing to go and ſee what 
they were; and coming to the Houſe, there I found Five 

Papers, and ſign'd them all Five, but do not remem- . , The three 
ber to whom they were directed. Capt. Hutchins was . = 
there, but ſaid nothing at all to me about the Papers, of — 

or ſigning them; nor can I remember whether they 

were in Paper or Parchment. I believe there were then about thirty 
Names ſubſcrib'd, but ſaw neither Colonel Bayard nor his Name there. 


Robert Crannel ſworn, 
Mr. Atwood. What do you know, Cc? | | 
Crannel. Some Time ſince I came to Mr. Hutchins's, and there found 
Five Addreſſes : I read that to my Lord Cornbury, and ſome of the two 
others to the King and Parliament: In one of em, to the beſt of my 
Remembrance, was contained a Complaint, That the People of this 
Province lay under more Hardſhips than formerly, and that the Speaker 
of the Aſſembly of this Province was an Alien. I ſaw Col. Bayard's 
Name to that to my Lord Cornbury, but am not acquainted with his 
Hand-writing at all. After I had read ſome Part, and been told what 
the reſt of the Papers were, I ſigned them all Five, but no body defired or 
perſuaded me to do it, 
Mr. Atwood. Your Evidence is not ſo full as when you gave in your 
Information on Oath before the Council. 
Crannel. But it is; and I know nothing more, 


One Griggs ſwor, 
Mr. Atwood. What do you know, &c. ? | | 
Griggs. I was deſired by one Bovell, a Soldier in the Garriſon, to go 
to Mr. Hutchins's Houſe, and ſign ſome Papers: I was told, and believed, 
it was to make me Free of the City : Thereupon I wentto Mr. Hutchins's, 
and there ſigned them, but did not ſee Col. Bayard there. 


One Garnet favorn, 
Mr. Atweoed. Tell the Court what you know, Cc. 


Garnet, A great many of the Soldiers of the Garriſon ſigned, and they 


expected thereby to be made Free of the City, many of them being 
Tradeſmen, 


One Fleming ſworn, 

Mr. Atwood, What do you know, &c, ? | 

Fleming. Coming ſome time ſince to the Houſe of Mr. Hutchins's, I 
there ſaw ſome Rolls opened, with a great many Names 
thereto, but did not ſee any other Writing: To this I fn the Ads 

ut my Name, and alſo then put down two or three = 75 _ 

Nm: for others, at their Requeſt, they having firſt Ball. 
put their Marks. I and the others expected by this to 
be made Free of the City. I believe out of 160 Men now belonging to 
the Fort, or thereabouts, there may be about 30 that ſigned, 


One Bovell ſworn, 

Mr. Atwood. What do you know, &c., ? 

Bovell. Coming to Capt. Hutchins's, I was ſhewn ſome Papers, 
which 1 was told were Addreſſes, to which I put my Mark, without being 
deſired by any body; I cannot write nor read. When I had ſet my 
Mark, Mr. Hutchins told me, That if any of my Fellow- Soldiers would 
come and gn alſo, they might; if not, they might let it alone. By 
this ſigning I expected to be made Free of the City, but not from being 
a Soldier; but never heard Capt. Hutchins ſay fo. 

Mr. Sol. Gen. I have now no more Witneſſes againſt the Priſoner. 


Here is a Paper ſigned by him ; I defire the Clerk of the Council may be 
ſworn to prove the ſame, 


Mr. Coſens, the Clerk of the Council, ſworn. 


Col. Bayard. | own that Paper: It is a Petition to the Lieut. Gover- 
nor and Council in Behalf of Ald, Hutchins, then in Priſon ; owning, 
with Mr. French, Mr. Wenbam, and Mr. Van Dam, that the Copies of 


three Addreſſes to the King, the Parliament, and the Lord Cornbury, 
were in our Hands. | 


Then the Petition was read, and was the ſame as is entered in Pag. 419. 


After 
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was read; and after that the Commiſſion to the Lord Bellzmpar at large, 
and the Lieut. Governors Commiſion, FEMAX 6 bt 
Mx. Sol, Gen. I deſire Mr. £mot may be ſworn, whether he did not 


ive Advice to a certain Perſon about that Clauſe in the Addreſs to the 
Fieur. Governor in Favour of Ald. Hutchins, viz. That the Lord Corn- 


bury ſucceeded the Earl of Bellamont as Governor in New-York ? 
YH Emet was — ear by Mr. Atwood to be ſworn; and being 


ſworn, ſaid, I told Mr. French theſe Words in the ſaid Addreſs did not | 


run current, and might give ground of Exception to ſome who would be 
to ſtrain eve ord to the Priſoner's Diſadvan To which Mr. 
French replied, They 
it was well enough. | 
Mr. Sol. Gen. I have now proved by the Witneſſes thoſe falſe and 
ſcandalous Libels ſet forth in the Indictment, whereby the Good, Peace 
and Quiet of the Government has been diſturbed, which by this Act of 
Aſſembly is High Treaſon, I have likewiſe proved, that the Soldiers 
were drawn in to fign thoſe ſcandalous Libels, and that ſome did fign 


blank Rolls, which was lifting of Soldiers, and is Treaſon. By theſe | 


Words in the Petition to Lieut. Governor and Council, wiz. [Who we 
underſtand, by certain Advice we have received from England, to be no- 
minated by his Majefty to ſucceed the late Earl of Bellamont as our Governor } 
is a diſowning and caſting off the preſent Authority, and his Majeſty's 
Government. 4 


Mr. Nicho!l. Your Honour and the Jury will pleaſe to take Notice, 
that the Indictment confiſts of divers Heads; as, That the Priſoner did 
compaſs, imagine, contrive, propoſe and deſign to defame, ſubvert, &c. 
the Peace, Good and Quiet of this his Majeſty's Government, 

That he uſed divers indirect Practices and Endeavours to procure 
Mutiny and Sedition among the Soldiers, Þ 

That he drew in Numbers of them, the ſaid Soldiers and others, to 
ſign falſe and ſcandalous Libels ; and that he had figned them himſelf. 
That in theſe Libels it is declared, That the Subjects in this Province 
are and have been for many Years laſt paſt, by thoſe entruſted in the Ad- 
miniſtration of the Government, oppreſs'd ; and that the Government 


hath been, and is rendered cheap and vile in the Eyes of the People; as 


alſo, that the General Aſſembly cf this Province is not a lawful Aſſem- 
bly : By which means, &«. he hath incited his Majeſty's Subjects to caſt 
off their Obedience to his Majeſty's ſaid Government. f 
The Priſoner is not directly charged here with any Fact, except his own 
ſigning the ſaid Libels, but for Endeavours ; the reſt are forc'd Conclu 
fions and ſtrain'd Inferences drawn from thence. It is not — that 
the Peace of the Government hath been diſturb'd, or that any Mutiny or 
Sedition hath been amongſt the Soldiers, or that any one of his Majeſty's 
Subjects hath caſt off his Obedience to his Majeſty's ſaid Government. 
By the Courſe of the Evidence, it appears there was an Addreſs to the 
King, an Addreſs to the Houſe of Commons, and an Addreſs to my Lord 
Cornbury, and a Petition or Addreſs to the Lieut, Governor and Council ; 
but all the Evidence is very lame and weak, as to the three firſt, if we 
ſhould admit the making or ſigning of them to be any Fault or Crime, 
more eſpecially if the ſame ſhould amount to Treaſon : For by none of 
the Evidence it does appear, that thoſe Addrefles ſigned at the Coffee- 
houſe were the ſame Addreſſes which were at Col. Bayard's ; or that the 
Addrefles at Ald. Hutchins's were the ſame which were at the Coffee- 
houſe, or the ſame which were at Col. Bayard's: There is no Proof that 
the Priſoner ſign'd theſe Addreſſes: Here is not ſo much as the Likeneſs 
or Compariſon of Hands produced, alledged, or proved ; tho' if it were, 
that would not do. In the great Trial of the Biſhops, Mr. Pollexfen there 
affirms, p. 60. That Compariſon of Hands is not good in à criminal Caſe ; 
and offers the Lady Car's Caſe in Siderfin's Reports, p. 418, 419. where 
it is ſo adjudged, 
But I ſhall not dwell upon the Evidence; it is certainly the Right of 
the Subject to petition the King, whenever he conceives himſelf ag- 
riev'd. In the Biſhops Trial, p. 160. Mr. Pollexfen ſays, I never thought 
it, nor hath it ſince been thought by any body elſe, to be a Crime to pe- 
tition the King. Pag. 121. Serj. Levinz affirms, the Subjects have a Right 
7. petitioning the King in all their Grievances. So ſay all our Books of 
aw; ſo ſays the Statute of the 13th of Charles Il. They may petition. P. 
126. Sir Thomas Powys, then Attorney-General, acknowledges Acceſs 
to the King by Petition is open to every body ; the moſt inferior Perſon 
is allowed to petition the King. Pag. 135. Mr. Juſtice Holloway ſays, 
It is the Birthright of the Subject to 28 the King. If it is the Birth- 
right of the Subject to petition the King, to procure or draw in Men to 
do what it is their Birthright to do, can never amount to a Crime. 
Mr. Atwood. I do not ſay petitioning the King is a Crime, but it may 
be to petition the Houſe of Commons in the Plantations where the King 
overns by Prerogative. | 
Mr, Nicholl. I cannot think it is a Crime for the Subjects of the Plan- 
tations to 1 the Houſe of Commons; tis every Day's Practice: Con- 
ſult the Votes in every Seſſions, you'll find many Addreſſes, Petitions, 
and Complaints from the Subjects of the Plantations : It ſeems to be the 
Right of the Subjects to petition the Houſe of Commons. The Statute 
of the 13th of Charles the IId. c. 5. reſtrains the Common-Law ; by that 


it plainly appears to be the Right of the Subject to, petition the Houſe of | j 


Commons, or the King. The Proviſo in that Act ſays, That neither that 
Af, nor any thing 2 contained, all be conſtrued to extend or 
hinder any Perſon or Perſons, not exceeding the Number of Ten, to preſent 
any public or private Grievance or Complaint to any Member of the 
Houſe of Commons after his Election, or to the King's Majejiy, The Act 
of Recognition of prime William and Mary, declaring the Rights and 
Liberties of the Subjects, and ſettling the Succeſſion of the Crown, 
thereby it is enacted, amongſt other Thing, That it is the Right of 


the Subjet to petition the Ring; and all Commitments and Proſecutions 
for. ſuch Petitioning are illegal. And they do clan, demand, and inſiit 
upon all and ſingular the Premiſſes, as their undoubted Rights and 
Liberties ; and that no Declaration, Judgment, Doings or Proceedings 
to the Prejudice of the People, in any the ſaid Premiſles, ought in any | 


5 


5 : i 0 5 1 \ 1 $50 : $8055 5 i * 2 = 
172. The Trial of Gol. Nicholas Bayardy: > 


had drawn the Addreſſes themielves, and believed 


N 


A 


| wiſe hereafter to be drawn-ints- Conſequen 
Grant of any new Privi 
Ancient Right; and Petitions to the Parliament are as ancie 
ments themſelves, If the Subjects of the Plantations may not pes 
and. complain to their Prince, they are in a worſe Condition than Aa 
The Cries of the Oppreſfions in the Plantations have gone up to He. 
and are again come down upon the Earth, and have inſpired and — 
the King and Parliament of England to make a Law to check Wer 
bitant Actions of Governors in the Plantations, and make them Naw 
able in England for their Miſcarriages abroad ; which can never be dl. 
covered to the King but by Petition. The Statute is in theſe Words 


t of 
nt as Pas 


An AF to Caro 0 e in this Kingdon "0g 
bY . 


F 7 HEREAS a due Puniſhment-is not provided for ſeveral Crjn, 
and Offences committed out of this his Majeſty's | 


* of England, whereof divers Governors, Lieutenant-Governors, 
Governors, or Commanders in Chief of Plantations, and Colon 
within his Majefty's Dominions beyond the Seas, have taken Adra | 


* 
6 
* tage, and have not been detetred from oppreſſing his Majeſty's Sub: 

e within their reſpective Governments 2 ann fog, 
* mitting ſeveral other great Crimes and Offences, not deeming themſeſ 
* puniſhable for the ſame here, nor accountable for ſuch their Crimes ug 
* Offences to any Perſon within their reſpective Governments 2nd 
© Commands: For Remedy whereof, Be it enacted by the King's moſt By. 
* cellent Maje j by and with the Advice and Conſent of the Lords Spirigyy 
© and Tempora Commons in Parliament aſſembled, and by Autbori 

© the ſame, That if any Governor or Commander in Chief of 271 
tation or Colony within his Majeſty's Dominions beyond the 

© ſhall, after the Firſt Day of Auguft, 1700, be guilty of oppreſſing 

* of his Majeſty's Subjects beyond the — within their reſpeRive Go 
* vernments or Commands, or ſhall be guilty of any other Crime or G 
* fence, contrary to the Laws of this Realm, or in force within cher 
reſpective Governments and Commands, ſhall be enquired of, heard at 
* determined in his Majeſty's Court of King's-Bench here in England, « 
before ſuch Commiſſioners, and in ſuch County of this Realm, as fh 
be affigned by his Majeſty's Commiſſion, and by Good ahd Layiy 
Men of the ſame County; and that ſuch Puniſhments ſhall be infliae 
on ſuch Offenders, as are uſually inflicted for Offences of the like N. 
© ture committed here in England.” 5 

This Proſecution ſeems to be made to fruſtrate and evade this Aa & 108 
Parliament. The Subject is opprels'd, or conceives himſelf to be ſo. 1 
complains of this Oppreſſion - this Complaining is made TREASON! 
Here is a ſtrange and fatal Dilemma on the Subjects of the Plantation; 
They muſt either ſuffer their Oppreflions, or be hanged for Traiton i 
they complain a 


What relates to the Act of Aſſembly of this Country, it can by no u. / 
tural or legal Conſtruction be extended to make the Priſoner culpable. k dec 
is plain by the whole Purport of the Act, that it has made no new Tre ed \ 
ſon; it only recognizes the King and Queen; and enacts, That thok of 
who ſhall do any thing deſtructive to that Eſtabliſhment, by Forced the 
Arms or otherwiſe, ſhall be Rebels and Traitors; which they would be afor 
without this Act. If this Addreſs and Petition had been to the Fad I 
King, the Thing had been of another Nature. By the ſame Conftrue mY 
tion, every petty Battery, or other little Treſpaſs, may be a Treaſon, 1 

The Petition of Col. Bayard, and the other three, is ſo far from di- * 
owning the Government, that it is a direct acknowledging of the ſame, ih... 
The Direction of the Petition is, To the Lieutenant-Gover nor, and the Cure I 
cil e The Expreffion { That they have Advice that the Lord Coinbury is b 2 
ſucceed the Earl of Bellamont] can with no Juſtice or common Senſe be N 
conſtrued to be a diſowning and caſting off of the Government, I think tive, 
it will hardly be affirmed, That the Council ſucceeded othe! 
the Earl of Bellamont, and Capt. Nanfan the Council; See Edu 
if ſo, after the Earl of Bellamont, who was Captain Ge- = of —_— Y 
neral ? We had Seven Captains-General ; which is an fan, be Lian“ 6+ bly c 
Abſurdity, I ſuppoſe, none will alledge. A familiar v, waarke tary 
Example will demonſtrate the Weakneſs and Falfitv of dess. me t 
this Conſtruction. If a Captain of a Company be killed or abſent, tit not e 
Lieutenant or next Officer has the full Command of the Company, as tit now 
Captain had, or could have; but I think no Man will ſay he ſucceed dred 
the Captain, or that when another Captain is appointed, he ſucceed of th 
that Lieutenant or other Officer. So that I cannot think there is ao the F 
Fact or Crime alledged or proved againſt the Priſoner, to charge hit (hie 
with this high Crime of Treaſon, or indeed with any other Crime what If 
ſoever. | ava; 

Mr. Emot. By your Honours Permiſſion, I am of Counſel for Cal. Introc 
Bayard, the Priſoner at the Bar: But by reaſon I am unwilling to ſ Reigr 
too much of your Time, this Trial already having been very Gans be o 
Mr. Nicholl, who is alſo of the Counſel of the ſame Side, having among by the 
other things made it very evident, that for the Subjects to petition his Mx preſen 
jeſty, is their ancient and indubitable Right; I ſhall therefore make it u But 
Buſineſs only, as near as I can, to demonſtrate to this Court and Ju grand 
that had the King's Counſel made ample Proof of all the Matters of in Par 
alledged in the Indictment, as the ſigning the Addreſſes, and otht * 
Things therein contained, to have been true ; yet, in point of Law, th ons t 
cannot amount to that grand Crime of High-Treaſon. ng / 

In order to this, I ſhall, with as much Brevity as Ican, examine into. ul do t 
put your Honours in mind, and withal inform the Gentlemen of the Ju ® ani 
what the Law of England (by which we are or ought to be governed bet an 
hath been, for near the Space of Four hundred Years laſt paſt, relating ® upp 
this grand Crime of High-Treaſon ; whereby it will manifeſtly app® © this 
how cautious the Parliaments of England have been in making and ines — 
ing the Laws to take away Mens Lives, and particularly for Hi b Treas WE x, 
And I ſhall begin with the Statute of the 25th of Edw. nk. a Stam achay 


rom dil. 
he ſame, 
the Crue 
ury 11 # 
Senſe bt 

I think 


| of Parliament 


* 


has been paid of any AQ of Parliament what- 


, ay hereafter I ſhall briefly ſhew, 


was 

ich- T1 ny A | 
2 Diverſities of Opinions, that both Hiſtory and our Books of 
the 


gell. But now, by this Statute, the Particulars and Species of this grand 


= at New Work, far High-Treafoii, & 


Law ſufficiently inform us, ſcarce any Man knew how to behave him- | ©* making of this AQ.” 
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the Year 1640 and 41, even in thoſe Times, what regard was paid to this 
Statute, which I have ſo often mentioned, wherein it was provided, F bat 


the Judgment againſt the ſaid Earl ſhould never be drawn into Precedent : 
And the Words are theſe, ** Provided; That no Judge or Judges, Juſ- 
+ tice or Juſtices whatſoever, ſhall adjudge or interpret any Act or 


© 'Thing to be Treaſon, nor hear or determine any 'I'reafon in any other 
„Manner, than he or they ſhould or ought to have done before the 


at Concern and Care that has 


Crime are reckon'd up, and all others excluded, till declared by Parlia- | been taken thro? all Ages, by the wiſe People of England, in preventing 


ment. For tho” 1 concern the King, his Crown and Dignity, | 
more immediately than 


» for that Trials of this nature are very rare in the 


. 


The Compaſling or Imagining the Death of the King, Ducen or 

8 and dle the ſame by ſome Overt-Act. GL 

The Killing or Murdering of the Chancellor, Treaſurer, Fuflices, &c. 
in their Place doing their Office, &c. 

2. To violate, or carnally to know the * Conſort or Queen, the 
King's Eldefl Daughter unmarried, or Prince's Wife. 
3. Levying of War againſt the King. 
4. Adhering to the. King's Enemies, and declaring the ſame by ſome 
Overt-AR ; and this muſt not be Inimicus, ſed Hoſtis. | 

5. Counterfeiting of the Great-Seal, Privy-Seal, or King's Coin, &c. 

b. And lafily, Bringing into the Realm Counterfeit- Money, to the 
Likeneſs of the King's Coin, &c. 


Now, if there is any other Offence which was not comprehended | 
within one of theſe Claſſes, the ſame was thereby declared to be no Treaſon 

In a Clauſe of which Act of Parliament we find theſe Words; which 
I ſhall —_ read, becauſe I apprehend it will very much concern this 
enſuing Trial. 

10 And becauſe that many other like Caſes may happen in Time to 
« come, which a Man cannot think or declare at this preſent Time, it is 
« ordained, That if any other Caſe, d Treaſon, which is not above 
« ſpecify'd, do happen before any Juſtices, the Juſtices ſhall tarry, with- 
« out any going to Judgment of the Treaſon, till the Cauſe be ſhewed 
« and declared, before the King and his Parliament, whether it be 
« judged Treaſon or other Felony.” 

y this we may eaſily perceive, and 'tis very obvious, that this Clauſe 
was made to prevent the Judges from taking upon them to declare any 
things to be High-Treaſon, but ſuch as are particularly expreſs'd by this 
Statute of the 25th of Edw. III. or 5 ſome other ſubſequent Act. 

Again, in the Reign of Richard II. we find ſundry other Things were 
declared by Parliament to be High- Treaſon, which were not comprehend- 
ed within the Statute of 25th of Edw. III. But yet upon the coming in 
of Hen. IV. it was again enacted and declared, That nothing ſhould for 
the future be adjudged High-Treaſon, but what was ſo ordained by the 
aforeſaid Statute 25 Cato. 1 The Words are theſe: 

1 H. IV. c. 10. That whereas in Parliament, in the 21ſt Year of 
« the late King Richard, divers Pains of Treaſon were ordained by Sta- 
te tute, inaſmuch as there was no Man who knew how he ought to be- 
„ have himſelf, to do, ſpeak or ſay, for doubt of ſuch Pains ; it's ac- 
corded and aſſented by the King, Lords and Commons, That in no 
«* Time to come, any T reaſon be adjudged otherwiſe than it was ordained 
dy the Statute, in the Time of his Noble Grandfather King Edw. III.“ 

Now this Statute, I am humbly of Opinion, is directly in the Nega- 
tive, which ſays, That for the future nothing ſhall be adjudged Treaſon, 
= than it was ordained by the aforeſaid Statute of the 25th of 

w. III. 

Yet, nevertheleſs, this Indictment is grounded upon an Act of Aſſem- 
bly of this Province; which is, I am humbly of Opinion, not only con- 
trary, but directly repugnant to the aforeſaid Statute (which appeareth to 
me to limit all new Species of Treaſon to be declared by Parliament, and 
not elſewhere) which, if it ſhould admit of ſuch a Conſtruction as is 
now intended, I think I may modeſtly ſay, it will introduce Five Hun- 
dred ſeveral new Species of Treaſon So that his Majeſty's good Subjects 
of this Province would fall under much greater Hardſhips than whatever 
the People of England were ſenſible of before the making of this Act 
(which I cannot too often mention) of the 25th of Eduw. III. 

If we look further downward, upon the coming in of Edw. VI. which 
was in the Year 1546, ſundry new Species of Treaſon having been again 
introduced by Act of Parliament, it was in the very Firſt Year of his 
Reign enacted, That no Offence, made Treaſon by any Statute, ſhould 
be ſo deemed and adjudged for the future, but ſuch as were made Treaſon 
by the aforeſaid Statute of 25 Edw. III. other than ſuch as were by that 
preſent Statute ordained and declared. 

But yet in Queen Mary's Time, in the 1 Year of her Reign, this 
grand Crime was brought to its ancient Standard; and it was then declared 
in Parliament, That no Act or Offence whatſvever ſhould be deemed Treaſon 
or Miſpriſion of Treaſon, but ſuch as were declared by the Statute 25 Edw. III. 
And the Subſtance of the Preamble is this, That the State and Safety of the 
King ſtandeth more aſſuredly by the Love of his Subjefts, than Fear of his Laws. 

do that upon Examination, we find how careful and cautious the Peo- 
ple and Parliament of England have been in introducing and increaſing of 
danguinary Laws, and that through the Revolution of many Ages. And 

ereby tis very remarkable, what a great regard has been in all Ages paid 
to this venerable Statute of 25 Edw. III. which with great Care has been 
continued down to us to this very Time, and is now in its full Force, Sir 
Edward Cole, treating thereof, tells us, That the Parliament, in which 
this Act was made, for many Years after was called Benedictum Parlia- 


Jury, in delivering the Char 


mentum, the Bleſſed Parliament. 


OL, V, 


I am afraid, I have already treſpaſſed upon your Honours Patience: I 
ſhall therefore conclude with ſome Obſervations upon the Act of Aſſem- 
bly, upon which this Indictment is laid. 

Now both the Title, Preamble and Words of this Act of Aſſembly, 
and. the Cauſe of making thereof, is very obvious (however the ſame may 
be now interpreted), which were theſe 'F'wo : | 

1/?, For the future, to prevent the ſetting up a Power over his Majeſ- 
ty's Subjects in this Province, without Authority from the Crown of Eng- 
land; which was found to be of fatal Conſequence in the late unhappy 


| Diforders in this Province. 


2aly, To expreſs the Love, Loyalty and hearty Affection of the Peo- 
ple to their Majeſties King #/illiam and Queen Mary; and, as far as in 
them lay, to recognize them their Sovereign Liege Lord and Lady. 
doubt nat but your Honours will fee Cauſe to recommend the ſame to the 
And that no ſtrain'd Conſtruction of this 
Act of Aſſembly can ever affect the Priſoner Col. Bayard, or in the leaſt 
blaſt his long-experienc'd Loyalty to the Crown of England, and in a 
ſpecial manner to his preſent Majeſty King William. 

I had almoſt forgot to beg Leave of the Court to apply myſelf to the 
Gentlemen of the Jury, to obviate ſome Objections, or rather a vulgar 
Error, that uſually hath crept in amongſt them upon Trials, and parti- 
cularly upon 2 : Which is, they do believe, 

That if the Matters of Fact alledged in the Indictment be but proved, 
they are to have no regard to Matter of Law: Which I take to be a very 
great and dan wind Tree in them, 

For tho? it be true, and muſt be granted, that Matters of Fact are the 
moſt common and proper Objects of a Jury's Determination, and Matters 
of Law that of the Judges; yet as Law ariſeth out of, and is interwoven 
and complicated with Fact, it cannot but fall under the Jury's Conſidera- 
tion: For, ſhould it be otherwiſe, if a Perſon ſhould be indicted for do- 
ing any common, innocent cx lawful Act, if it be but cloathed and diſ- 
— in the Indictment with the Name of Treaſon, or ſome other high 

rime, and proved by Witneſſes to be done, then the Jury would lie un- 
der a Neceſſity of finding the Priſoner Guilty. No: 

Do we not find in moſt general Iſſues, upon Net Cuilty pleaded, as 
upon Inditments of Treſpaſſes, Breach of the Peace, Felony, and even 
in Caſes of High-Treaſon ; yet the Jury do not find the Fact of the Caſe 
by itſelf, Jeaving the Law to the Court, but find the Party Guilty, or Not 
Guilty. 

And this will more evidently appear upon Indictments of Murder, that 
the Jury are Judges as well of Matter of Law as of Fact, For is it not 
every Day's Practice, where Perſons are indicted of Murder; the Jury 
doth not only find them Guilty or Not Guilty, but many times, upon hear- 
ing and weighing of Circumſtances, the Tors brings in the Priſoner not 
only Guilty or Not Guilty in general, but brings them in either Guilty of 
Murder or Manſlaughter, by Afi fadventure or Se Defendends f &c. ä 

So the Jury being well apprized of the true Matter of Fact, of which 
they are ſole Judges, can better apply the Matter of Law; for, ſays my 
Lord Coke, It's by fitly applying Matters of Fat and Law together, that the 
Fury brings forth their Verdict: Which, I hope, you Gentlemen of the 
Jury will carefully do. 

Priſoner. | deſire ſome of my Evidences may be called, to give an Ac- 
count of my Life and Converſation. (Which was granted.) 

Mr. Veaſy, Miniſter of Trinity Church, being ſworn, ſaid, I have been 
for Six Years perſonally acquainted with Col. Bayard; during which 
Time his Life and Converſation recommended him in the World as an 
Exemplary Chriſtian : And the frequent Expreſſions of his Zeal and Af- 
fection to his Majeſty's Perſon and Government convinced me, that he 
was a good Subject. 

— Call Capt. John Kipp. (Who being called, was abſent.) 

Call Capt. Tudor. 

Tudor (worn, ſaid, I have known Col. Bayard 26 Years, a moderate, 
civil, good Man, has been employed in almoſt all Offices of the greateſt 
Truſt in the Government, never diſaffected, but ſtood up for the Proteſ- 
tant Religion and King William. 

Priſ. To prove that J have upon ſundry Emergencies, during the late 
War, advanced of my private Fortune upon Loan, without Intereſt, ſeve- 
ral conſiderable Sums of Money, for the Preſervation of his _— 
Intereſt and Government in New-York, of which upwards of 2co/. 
ney in Specie lent, is ſtill unpaid ; I defire Mr, Jamiſan (who was then 

lerk of the Council) may be ſworn, 

(Famiſon ng es, appeared, ) 

Mr. Atwood, Mr. Jamiſon has refuſed to purge himſelf of ſigning thoſe 
Addreſſes, and is Particeps Criminis, for which Reaſon he cannot be al- 
lowed to be an Evidence, 

The Evidence being ſworn and examined, the Sollicitor-General, with- 
out anſwering the Authorities offered by the Priſoner's Counſel, relating 
to the Treaſon, ſumm'd up the Evidence, as to Matter of Fact. 

Mr. Atused gave the Charge to the Jury, in a long Diſcourſe; and 
among other Things inſiſted, That the Indictment was not laid upon the 


If we look but into the Bill of Attainder of Thomas Earl of Strafford, ny Act of 25 E. III. nor any Act of Parliament, but upon an Act of Aſſembly 
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(433) 
of this Province, confirmed by his Majeſty, which had Power to make Acts 
for High-Treaſon, as well as the Parliaments of England; and that the 
| ſaid Statute was confined'to England, becauſe by the 1 
- ated, That if any Doubt ſhould ariſe, the ſame be adjourned unto Par- 
liament; which muſt be underſtood of the Parliament of England. 
That it is High- Treaſon, by the Act of Aſſembly, by any Manner of 
Ways, or upon Pretence whatſoever, by Force of Arms, or other- 
wiſe, to diſturb the Peace, Good and Quiet of the Government, as it is 
no eſtabliſned; which he-faid was proved by Overt- Acts laid in the In- 
dictment; which were, by ſigning of Libels againſt the Government, 
and thereby enticing the People to caſt off and diſown the ſame; and 

chiefly, by the Soldiers ſigning Complaints againſt their chief Officers; 
which tended to Mutiny, and was Treaſon by the Common- Law. 

That by bringing the Papers to Hutchins's Houſe, the Priſoner had 
made himſelf gui ty of all that was done there, by the Soldiers-aad others 

. ſigning thoſe Papers. 
That the Right of petitioning the King was not in Diſpute, but the 
Manner of doing it made it criminal, 

That it was plain the Addreſs of the Priſoner and his Three Fellows, 
was a diſowning of the preſent Authority, and caſting off his Majeſty's 
Government as it was then eftabliſh'd ; for Capt. Nanfan ſucceeded the 
Lord Bellamont (as by the Commiſſion appeared), and not my Lord Corn- 

Bury; which was a plain Overt-Act of "Treaſon, by the Meaning and 

Words of the Act of Aſſembly. 

That it appeared undeniable, that the Priſoner and his Son were al- 
ways by the Papers, and that it was done with a great Number of Peo- 
ple to affront the Government. | | 

That the drawing in Soldiers to ſign Petitions, is Mutiny and Sedition 
by the Law ; and drawing of them in, on falſe Pretences, in hopes of 

reedom in the City, and ſubſcribing their Names on blank Liſts, is liſt- 

ing of Soldiers, and may be applied to invite in any Foreign Power: And 
thereupon ſtrenuouſly inſiſted on the Validity of the Evidence, That the 
Facts laid in the Indictment were undeniably proved, and that thoſe Facts 
did amount to High- Treaſon, within the Words and Meaning of this Act 
of Aſſembly ; and that therefore the Jury could not do otherwiſe than 
bring in the Priſoner Guilty. 

The Conſtable being.ſworn to keep the Jury, the Court adjourned till 
Nine a-Clock at Night : And the Jury then not being agreed, the Court 
did adjourn till Monday Nine a-Clock, the gth of March. 

On Monday the gth, the Priſoner was brought to the Bar, and the 
Jury ſent for : They were aſked, If they were agreed in their Verdi ? 

They anſwered, they were not agreed, but defired ſome Direction of the 
Court, Jacob Goelet appeared as Foreman of the Jury, and read ſome 
Notes of what he ſaid the Witneſſes had ſworn : Which were denied to 
have been ſworn by the Counſel for the Priſoner, who prayed Mr. Atwood 
to ſatisfy the Jury of the Truth of the Evidence. | 

To this he anſwered, That he could not do it after the Charge given ; 
but affirmed, it was no new Thing (as ſome pretended) after Charge given, 
to ſatisfy the Jury in ſome Matters of Law ; and told, that he had received 
Letters from the Jury, and anſwered them ; which Anſwers were only 
his private Opinion. "That if they were under any Difficulty, whether 
the — of Fact alledged in the Inditment, and which were proved 

to them, were Treaſon or no, they might find the Priſoner Guilty ; who 
had his Advantage in moving in Arreit of Judgment, and might be re- 
lieved as to Matter of Law. 

Mr. Emot. This is not fair, to give the Jury a Handle to find the Pri- 
ſoner Guilty in Expectation of Relief in Arreſt of Judgment; for they 
are Judges both of Law and Fact, as the Caſe is now circumſtanced : If 
they will enſlave themſelves and their Poſterity, and debar themſelves of 
all Acceſs to their Prince, they will be worſe than Negroes. 

Mr. Atwood. This is not to be ſuffered, to offer theſe Things to the 
Jury after they have received their Charge; therefore be filent. Then 
proceeding, he renewed his Charge to the Jury, aggravating the ſuppoſed 
Crimes for the Space of about half an Hour, 

Mr. Emot. I pray your Honour to be heard one Word. (hich he often 
repeated, and at laſt was granted him.) The Facts laid in the Indictment 
were not proved, as to the diſowning and caſting off the Government, 
encouraging of Mutiny in the Soldiers, or diſquieting the Peace of the 
Government. Addrefling the King is the undoubted Right of the Sub- 
ject, both by Common-Law and Acts of Parliament. If the Subject for 
Complaints of Grievances, ſet forth by Petition, ſhall be attainted of 
High- Treaſon, we are in a worſe Condition than Slaves. 

Mr. Atwood check'd him, and commanded Silence, 

Mr. Nichs/l. The Ac of Parliament to puniſh Governors in the Plan- 
tations for oppreſſing the Subject, is rendered uſeleſs and of no Effect, if 
the Subjects are depriv'd of this Liberty to complain, and ſet forth their 
Grievances, by Petition to their King. 

Priſoner. | crave that Jacobus Goelet may read over his Paper concernin 
the Evidence given, and Liberty to controul the Miſtakes. —Th1s was Par; 

Priſ. I crave that Col. De Pey/ter and Capt. Halters, who are joined 
in the Commiſſion, will declare their Opinions fingly, if they have agreed 
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ame Statute it is en- | ga 


- That if the Overt-Act, as alledged in the Indictment, ſho 
mitted to be ſo proved, yet neither by the Law of Englund, or nr 
I genuine Conſtruction of the AQ of Aſſembly of this County * 
which the Indictment is grounded, any of the ſaid Overt- Acts can ,,* * 
to High-Treaſon. . | Fs, 

Mr. Atwood, Though the Reaſons offered by the Priſoner's. 
are properly and learnedly offered, I could off-hand anſwer and on 
them all; yet I will not do it; let them be left with the Solicitor," 
ral.— And adjourn'd the Court until Ten a-Clock the next Morg; 
which accordingly was done, r w.l 

March 11. The Commiſſioners met, and the Priſoner brought to the By 

Mr. Nicholl. It does not appear, that any one Overt-Act, alledgei 
the Indictment, has been proved by the Oaths of Two lawful Wack 
as by the Statute of 7 V. III. ought to be done. 

. „ Atwood, The Jury are the ſole Judges of the Evidence; and 3 
there has been any Omiſſion in that, it is now help'd by the Verdid 

Mr. Nicholl. J hough 'tis very plain to me, and I ſuppoſe to the (. 
that what I have affirmed in this Matter is Truth, yet 1 ſhall not mug 
inſiſt upon it, becauſe if the Acts themſelves ſhould be admitted to be 
they do not fall under any of the Heads or Species of Treaſon ſo made 
the Engliſ Laws, or by 15 natural and reaſonable Conſtruction of N 
Act of Aſſembly of this Government; which being wholly Mater g 
Law, I ſhall leave to your Honours Conſideration, ' 

Mr. Emot. | very well remember, that the Court was pleaſed to tell g, 
Jury, aſter they had been together ſome Days, and not being agreed Un 
the Verdict, That if they were under any Difficuity, whether the Overt- jg 
laid in the Indiftment, if proved, were Treaſon ;' if they found the Pr; 
guilty, he had his Remedy, by moving the Matter of Law in Arreſt of 14 
ment. 

I therefore humbly offer in Arreſt of Judgment, That'if the Overt.aa, 
laid in the Indictment were admitted to be proved, yet in Point of [ay 
they cannot amount to High- Treaſon, within the Meaning of the az 
of Aſſembly upon which the Indictment was laid. 

For I ax it, that all Acts of Parliament, and conſequently: Ach d 
Aſſembly, are to be underſtood and taken by reaſonable Conſtruction, 9 
be gathered and collected out of the Words of the Act only, and that u. 
cording to the natural, grammatical, plain and legal Senſe thereof, wiz. 
out any forced Interpretation, _—_ 

Then if ſo, this Act of Aſſembly, both by the Title, Preamble, ay 
the enacting Part thereof, 1 demonſtrates the Meaning of the 
Law-makers, and what was thereby deſigned for the future to prevent, 
The Title of this Act is in theſe Words: An Act for the guieting and ja. 
tling the Diſorders that have lately happened within this Province, and or of 
tabliſhing and ſecuring their Majeſty's preſent Government againſt the like Dif. 
orders for the future, Now what theſe Diſorders were, we have 
cauſe to remember ; and they are very well known to this Court to lan 
been occaſioned by ſome Perſons ſetting up an Arbitrary Power over the 
King's Subjects without Authority from the Crown of England, as appan 
from the Preamble of the ſaid Act, Part whereof is in theſe Words: 4 
whereas the late and inconſiderate Violation ES Good and Quiet f this Pr. 
vince, by the ſetting up a Power over their Majeſlies Subjects, without Auth 
rity from the Crown of England, hath vitiated and debauched the Mindi g 
many People, &c. For the Prevention whereof in Time to come, be it enaclu 
&c. That —_— Perſon or Perſons ſhall by any manner of Ways, or inn 
any Pretence whatſoever, endeavsur, by Force of Arms, or otherwiſe, to dini n 
the Peace, Good and Quiet of this their Majeſties Government, as it is un 
eſtabliſhed, ſball be deemed and eſteemed as Rebels ana Traitors, &c. 

From hence it-plainly appears, that the Intention of the Law-maken 
was only to declare ſuch Perſon or Perſons Rebels and Traytors, as ſhould 
for the future ſet up a Power over his Majeſty's Subjects in this Province, 
without Authority from the Crown of England; which undoubtedly s 


Treaſon within the Statute of 25 E. III. Mr. 
But it can never be underſtood (without offering the greateſt Violence py 
. 


to the reaſonable Conſtruction of the ſaid Act of Aſſembly, and the plain 
Intention of the Makers thereof) to be conſtrued to extend to the ſigning 
the Addreſſes mentioned in the Indictment, which is the only Thing the 
Priſoner is poſitively charged withal ; for all the ref: are only preſumptive 
conſtructive, and accumulative Crimes, drawn from thence. 

But, ſays Mr. Sellicitor, the Words of this Act of Aſſembly are in Ge. 
nerals ; That if any Perſons ſhall endeavour, by Force of Arms, or otherwiſe, 
diſturb the Peace, Good and Quiet of the Government, ſhall be deemed and 
teemed Rebels and Traitors. 

Now from the Word [Otherwiſe] Mr. Se/licitor would fain infinuats 
that the Priſoner is within the Meaning of the Act of Aſſembly: A ver 
fine Explanation ! For by ſuch a Conſtruction as this, every Breach of the 
Peace, ſudden Quarrel, or ſmall Battery, ſhall be deemed Treaſon, [I bal 
not further add upon this Head, but only offer my humble Opinion, That 
here, in the Plantations, we are not capable in our Aſſemblies to make and 
declare any new Species of Treaſon, but ſuch as are comprehended in tat 
Statute of 25 E. III. or ſome other ſubſequent Statute. 

Though what already has been offered, ! hope will be ſufficient to i 


hie 


that to be Treaſon which Mr. Atwood has declared to be fo, either by the 


and arrelf Judgment, yet I have ſeveral other J hings in behalf of the Pre 
ſoner (by your Honours Permiſſion) to move in Arreſt of Judgment, 
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the Oaths and Teſtimonies of Two lawful Witneſles, as by the Statute 


Common-Law, or Act of Aſſembly, if the Facts laid in the Indictment | 


ſhould be admitted to be proved, as indeed they are not. 

To this he received no Anſwer, 

After this the Jury were ſent out, and the Court adjourned till Three 
a-Clock in the Afternoon, 

At which Time the Commiſſioners meeting, the Priſoner was brought 
to the Bar; the Jury were ſent for: And being come, were aſked, If 
they were agreed of their Verdict? Which they anſwered in the Affirma- 
tive, and that they found the Priſoner Guilty. 

Counſel. We pray Time to offer Reaſons in Arreſt of Judgment, 

Mr. Atwood. Let thele Reaſons be offered To-morrow Morning. 

Court adjourned till Eleven a-Clocꝶ next Alorning. 


which are not mentioned in the Reaſons which were aſſigned in Writing; 
and I pray Liberty to offer them Cre tenus. 

Mr. Atwood. Mr. Emot, you have Liberty granted you: Go on. 

Mr. Emot. I thank your Honour. And the Reaſons that I ſhall no- 
further aſſign, why Judgment ought not to paſs againſt the Priſoner, © 
cording to the Verdict of the Jury, are theſe Three: 

1/2. That Andries Marſpall, one of the Petty-Jury, is an Alien, and & 
foreign Birth, born in Zealand, and came over into this Province in U 
Year 1684; and that Jacobus Goelet, the Foreman of the Jury, is alſo a 
Alien, and hath lately ſent to England for to procure a Denization. 

2dly. That the Viſne, or Venire, in the Precept to ſummon the Pet 


March 10th. The Commiſſioners met, and the Priſoner being brought 
to the Bar, he offered the following Realons in Arreſt of Judgment, in 
theſe Words, viz. | 

e That no Overt-Act, alledged in the Indictment, is prov'd by 


of 7 . III. is directed. 


| 
[ 


Jury, under the Hands of the Commiſſioners, is wrong awarded, ot is 
ther not awarded at all. | 

3dly, That the ſaid Precept is not returned by the Sheriff, or any 2 
dorſement thereupon, and ſigned by him, againſt the known Laws of E. 
land, and more particularly the Statute of 12 E. II, Cap. V. called, ſ 


Statute of York. 
4 Mr. Atun 
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— t to ahh the Reaſons exhibited in Arreſt of Judgment; for 
lle "Gently , that the Priſoner has diſturbed the Peace, Good and 
v5 er of the Government, as it is now eſtabliſhed, vis. 

By enticing the People to ſign ſcandalous Libels againſt the Go- 
yh of the Coffee-Houſe, and at his own Houſe, by the Oath of 


ung ment, Bike him it was for the Good of the Country; and his 
* 1 them to Alderman Hutchins's, makes him equally guilty to the 
Jem. bringing G ning Complaints againſt their chief Officers, thereby enticing 
ung; polgters Mutin which Soldiers are Part of the Seven Thouſand Men 


hem tO 


fed by AR o Parliament for the Defence of the Kingdom; which is 
d 


reaſon by the Common-Law, as well as by Act of Aſſembly. 
2d, By the riſoner's diſowning the Aſſembly to be lawful, 
2 th, By charging the Lieut. Governor to be brid'd to paſs their Acts of 


725 57 charging the Government to be in the Hands of hot and ig- 
2 5 By the Addreſs to the Lieut. Governor, diſowning and caſting off 
— he preſent Authority, declaring the Lord Cornbury to ſucceed the late 
te, arl of Bellamont in the Government. : i WF 

, | hope the Priſoner-by this Time is convinc'd of his Crime, as well as 


n who e ſo much in his Vindication ; and that the 
. now be . and make a true Confeſſion of it. 
Col. Bayard. May it pleaſe your Honour, I ever abhorr'd that heinous 
1 abominable Crime of High- Treaſon, as much as Death itſelf. [ call 
d and my own Conſcience to witneſs, 'T hat I am as innocent of it as 


— Ine Child unborn : I never ſpoke to . the Soldiers to make any Com- 
fin hint, or fign any Addreſſes, or other Paper whatſoever. I own I was 


reſent at the Coffee · Houſe, at the ſigning of an Addreſs to the King, an- 
her to the Parliament, and another to the Lord Cornbury ; and | own the 
Tuo firſt contained fome Complaints of Grievances we ſuppoſed to lie 
nder, and the latter a Congratulation, ; ; 

| had the beſt Counſel I could get for ſo doing, and that it was the Sub- 
ds Right to petition the King, by the Act of the Firſt of . & M. and 1 
Sink the Subjects ſhould be worſe than Slaves, if they ſhall be arraigned 
or High-Treaſon for complaining to their Prince. ; 
I muſt further beg Leave to ſay, Your Honour was much miſtaken in 
umming up juſt now what the Witneſſes had ſworn; and _ ey (by 
hat Paper the Foreman read in Court) had likewiſe a wrong Notion of 
z which I deſired then I might controul ; but your Honour over- ruled, 
« not to be allowed after the Charge was given. It was not proved by 
y of the Witneſſes, that the Peace of the Government had been diſturb- 
J; none of em ſaid I had enticed any Perſon whatſoever to fign the Ad- 
refſes ; nor that I was preſent at the Soldiers ſigning at Hutchins's, much 
s that I enticed them to Mutiny. I knew nothing of their ſigning; 1 
25 not at the Houſe all that Time. Mr. Sollicitor had Mrs. Hutchins 
orn, who ſaid the ſame. None of 'em ſay, that in the ſaid Addreſs the 


TY ſſembly was called Uniawful, but _ that the Speaker was an Alien 
s: A or that the Lieut. Governor was bribed, but tempted ; nor that the Go- 
bis Pra rament was in the Hands of hot and ignorant Men, but that hot and igne- 
Aa. Mer were put in Offices; and that thereby the Government was like 
ſind: be rendered Cheap an Vile. And as for the Addreſs to the Lieut. Go- 
enadled, rnor, it was only ſaid, We had received Advice from England, that the 
or uju rd Cornbury was to ſucceed the Earl of Bellamont as our Governor z which 
4% no Colour can be conſtrued to be a caſting off, or diſowning of. the 


eſent Authority. And tho' all had been proved, as it is not, what your Ho- 
pur, as above, has been pleaſed to ſay, I humbly conceive it cannot amount 
a Miſdemeanor, and much leſs to that heinous Crime of High-Treaſon. 


* Mr. Atwood, The Right of Petitioning the King is not in Diſpute, 
rovince, t the Manner of doing it makes it Criminal; neither does that Liberty 
tedly ü tend to the Parliament. 


Mr. Emet. I humbly move, that we may have Liberty to offer other 


7iolence I eſons Ore tenus. (Which the Court granted.) 
he plain Mr. Atwood. Adjourn the Court till Friday Morning, the 13th Inſtant. 
\ ſigning | | ( Adjourned accordingly.) 
ning the On the 12th in the Morning, the Priſoner wrote a Letter to Col. De 
\mptive, er; ſome of the Contents whercof were by Mr. Atwood retorted upon 
e Priſoner in open Court, at the Time he paſſed Sentence againſt him; 
in Gee ich Reaſon the Priſoner has permitted it to be publiſhed, and it is 
wiſe, 1 followeth: 


d and i 
Cal. De Peyſter: Sir, 
Take Leave to acquaint you, That tho' it has pleaſed God to ſuffer 


uat 
” 2 * yourſelf, and ſome of your Relations to be the likely chief Inſtru- 
ch of the ments of the total Deſtruction both of myſelf and all my Family and 
I fall oſterity ; that vet, notwithſtanding I have that Peace with myſelf (and 
a, Tha I can but only thank God for his all- ſufficient Grace in ſtrengthenin 
lake e in it) that Jam recanciled to all Mankind whatſoever, and that 


ope one of my laſt Prayers will be, That God out of his infinite Mer- 


ed inthe 
Y, will graciouſly pardon all thoſe who have had a Hand to cut me off, 


it to , Believe me, as you may give Credit to the Words of adying Man 
the Pri- lince I find the Jobb is to be done, and that it is now paſt your Power 
ent, o ſtop the Current), that I ſhall alſo die with a clear and good Con- 
Vriting; cience, and as free of that horrid Crime laid to my Charge as the Child 
et unborn. And therefore hope God's merciful Hand, who has never left 
1 or forſaken me, will continue to ſupport me to the very laſt, and that 
hall nos may look Death in the Face, as a good Chriſtian ought to do; humbly 
ner, ac ubmitting my All to his moſt Wiſe, moſt Juſt, and moſt Merciful Diſ- 
enſations: For I am ſenſible there is no more than one Death for me, 
;, and of nd that, in all Probability, conſidering my Age, it might have been 
ce in tht — ſoon, tho' this Tribulation had not beſallen me. I {hall only add, 
s alſo 2 Ubat T hope in God's Mercy for the Pardon of all my manifold Sins and 
n. Uranſgteſſions, thro' the only Merits of my Saviour Jeſus Chriſt; 
e Petty- nd that when I ſhall be no more, he will continue his Grace to my dear | 
d, or f. Vife, and my Poſterity. And, laſtly, that my Blood, which is ſtruck 
k t (by your Brother's own Expreſſions to myſelf, and your Brother-in- 
any Es- aus to others, both not long fince) may be the laſt to be ſpilt on Ac- 
of Ex WE © of our diſmal and unhappy Diviſions ; tho' I fear out of my Aſhes 
led, Ti den further Calamities may ariſe to this poor bleeding Province, that 


crity will have Cauſe long to lament : For it is not to be expected, 


An 


-at New-York, for High-Treaſon. 


peech faid, What the Sollicitor has offer'd is | 


(438) 


© that all the Plots, Contrivances and Intrigues uſed in this Matter (many 
of which, I aſſure you, are already diſcovered) will have their Exit with 
* myſelf: It had been more pardonable to have ſtabbed me in my Sleep, 
© of with Jaab's Hand, under a Pretence of Friendſhip, than to do it with 
* Ahab, under a Colour and Cloak of Juſtice ; and of the Two, I leave 
© others to conſider, if this latter exceeds not the former; ſince it's not to 
be ſuppos'd, that 4hadb's was ſo much out of Malice; but the Vineyard 
being denied him on his offering the Worth of it in Money, occaſioned 
the Innocent to be arraigned and flain for a pretended Crime of Blaſphemy 
* and High Treaſon. . 

* Sir, Theſe abcve Lines are the Sincerity of my e wa this Morn- 
ing; aſſuring you, that I never had a Thought before late laſt Night 
* to write to yourſelf one Word about this Subject, ſo altogether un- 
* known to ail Mankind whatſoever, nor don't intend them any further; 
* wherefore I defire you'll make ſuch Uſe of them, for your own Conſi- 
* deration, as God may direct you. I am, Sir, 

* Your humble Servant, 


N. BAY AR D. 


March 13. The Court being met according to Adjournment, the Pri- 
ſoner being brought up moved, That foraſmuch as Mr. Nicholl was out of 
Town, by reaſon of the Indiſpoſition of his Family, another Counſel 
might be aſſigned in his Stead. Which was granted, and the Court ad- 
journed till Monday the 16th Inſtant, at Nine o'Clock, 

March 16. Before the fitting of the Court, the Priſoner ſent a Petition 
to Mr. Atwocd, and the reſt of the Commiſſioners, viz. 


To the Honourable William Atwood, Eſq, Abraham De Peyſter, Eq; and 
Robert Walters, E/q; Judges of this Special Court. 
The humble Petition of Nicholas Bayard, fbeweth, 

: THAT. your Petitioner being altogether unacquainted what is practi- 

cable and allowable in Law to be offered in Arreſt of Judgment 
© yet ſince your Petitioner's Life, and al} that is near and dear unto bim 
is concerned, he humbly craves Leave (beſides the Reaſons already of- 
fer d by your Petitioner's Counſel in Arreſt of Judgment, to lay before 
* your Honours, and to pray your Honours favourable Conſideration 
© thereupon, 

* Firft, That the Verdict of the Grand-Inqueſt was not ſufficiently 
$ _ by any Twelve of that Inqueſt, as in his former Petition is ſet 
forth. 

* Secondly, That the Petty-Jury (in a manner forc'd upon your Peti- 
* tioner) were all of them Parties concerned againſt your Petitioner in the 
very Matter he was tried for, on Account of the unhappy Diviſions 
within this Province; all of 'em extreme ignorant of the Englihh Lan- 
* guage, to that Degree, that ſcarcely one of them is able to ſay the Lord's 
* Prayer in the Engliſh Tongue, and much leſs to comprehend the Matters 
6 5 Law, and what has been offered in Behalf of your Petitioner at his 
Trial. 

Diraly, That all what has been ſworn againſt your Petitioner, was, 
© Firſt, That the Petitioner's Name was ſeen to the Addreſs to the Lord 
* Cornbury, but that,they knew not whether it was his Hand- Writing. 
* Secondly, That the Petitioner had been preſent at the Coffee-Houſe, 
* and at his own Houſe, when the Addreſſes to the King, another to the 
* Parliament, and another to the Lord Cornbury, were ſigned by ſeveral of 
* the Freeholders, Freemen, and Inhabitants of this City ; but that he 
© had deſired none of them to ſign the ſame. Thirdly, That the Petitioner 
had brought ſome Papers, Ropoled to be the ſaid Addreſſes, to the 
* Houſe of Alderman Hutchins. Fourthly, That the Addreſſes to the 
Lord Cornbury contained only a Congratulation at his ſafe Arrival, and 
* a hearty Deſire, that with it all our Diviſions might be healed, and that 
* the very Name of Party and Fadtion might — and be extinguiſh'd ; 
* and that in the two former, or in one of them, either to the King or Par- 
* liament, ſome Complaints were made of Grievances, without remember- 
* ing the Particulars: Only Mr, Clows ſwore, That to his beſt Remem- 
* brance, in both, or in one, of the Addreſſes to the King or the Parlia- 
ment, mention was made, That ſome of the hotte/t and ignoranteſt of the 
People were put in Offices: That the Speaker of the Aſſembly was 
* challenged to be an Alien: That the ſaid Aſſembly had given a Gift to 
the Lieutenant-Governor, to tempt him to paſs their Acts, and another 
to the Judge; and that thereby his Majeſty's Government was like to 
© be render'd Vile and Cheap in the Eyes of the People: And ſwore further, 
* That in none of them any Reflections were made (as he conceived) to 
* the Prejudice of the Lieut, Governor; and that in none of them, the 
Words Unlawful or Oppreſſion were mentioned. 

* Fourthly, T hat all the reſt of the Evidences ſwore nothing againſt your 
© Petitioner, but that they had ſigned the Addreſſes at Alderman Hutchins's ; 
* that two or three of the Soldiers had a Glaſs of Wine given them, but 
not for ſigning, it being Chriſimas-Time; and that ſome of them ex- 
© pected to be made free of the City, but not of the Garriſon. 

* May it pleaſe your Honours, Your Petitioner finds, by the Notes him- 
© ſelf has taken at his Trial, that nothing more has been Kas againſt him. 
* Whereupon the Jury, being ignorant People, found him guilty, becauſe 
* ſome Part of the Indictment was proved, as to the ſigning of the ſaid 
* Addreſſes, and what the Contents of them were, only by the Oath. of 
* one Witneſs,” 

Your Petitioner therefore humbly prays, That your Honours will be pleaſed to 
take the Premiſſes into your ſerious Conſideration, Whether by the Laws of 
England, or this Province, it can amount to the Crime of High-Treaſon, 
what has been ſworn againſt him, as above expreſſed? And if not, that 
your Honours will favourably order an Arreſt of Fudgment for the Rea= 
ſons above-mentioned, &c. and what has been already offered to your Ho- 
nour by the Petitioner*s Counſel, And as in Duty bound, &c. 

N. BATARD. 


The Court being met, the Priſoner was brought to the Bar, and the 
Petition laſt mentioned read, 

Mr. Atwood. Mr. Emot, we are ready to hear the Arguments you have 
to offer, tor the iaſt three Reaſons you have aſſigned in Arreſt of Judgment, 
Mr. Emot. I am ready; iſt, Andries Marſhalk, one of the Petty-Jury, is 
an Alien; we have two Evidences to prove the ſame. And 


Mr, Atwood. 
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the King's lawful Liege People, and we apprehend theſe are not ſuch ; 


Matters of Fact; for indeed it's the Rule in the Law, That Vicinus fa#ta 


(439) 


Mr. Atwood. Mie contad edunit pot up ſuch Proof: for tho” this might 
have been a Exception for Cauſe before he or they had been ſworn, 
but now it's too late ; therefore go on to the next. 0 Fe 

Mr. Emot. This ſeems very hard; for we ought to have been tried by 


but we come not to the Know] of this till after the Trial. 
Mr. Atwood. Pray, Mr. Emot, delay the Court no longer; but proceed 
to the ſecond Reaſon aſſigned. : | | 
Mr. Emot. The 2d Reaſon is, That the Viſne or Venue, in the Precept 
to ſummon the Petty-Jury, is wrong awarded, or rather not awarded at 
all.« Our happy Conſtitution of Government is, That all Trials of this 
Nature muſt be by the Verdict of Twelve Men, and that, as near as may 
be, of the Neighbourhood where the Fact ariſeth, or is alledg'd to ariſe in 
the Indictment. Yet, nevertheleſs, the Precept to ſummon the Jury, we 


find is directed to the Sheriff, to return Eighty Men of his Bailiwick ; 


whereas he is Sheriff as well of the County of New-York, as of the City; 
and at the ſame Time, the Matters of Fact alledged in the Indictment are 
ſaid to be committed in the Dock, and Eaftward of this City. So that 
this is a Miſ-Trial, upon which no Judgment can be given: And of this 
we bave a Multitude of Authorities in our Books: And firſt, in ArundeP's 
Caſe, Cole s Reports, Part 6. fol. 14. b. It was for the Murder of one 
Parker ; and the Cafe was thus: The Murder was alledged to be done at 
the City of Wetmin/ter, in a certain Street there, called King-ftreet, in the 
Pariſh of St. Margaret's. For the Trial of the Iſſue, a Jury was return'd, 
De Vicinitate Civitatis Wijim. Arundel being found guilty, moves in Ar- 
reſt of Judgment; aſſigning for Cauſe, That the Jury ought to have been 
out of the Pariſh of St. Margaret's, and not in general out of the Neigh- 
bourhood of the ey of W:ftminſler ; and it was adjudged a Miſ-Trial, 
and the Verdict was ſet aſide: And this I find was done upon a Special 
Conſult of the Judges at Serjeants Inn. 

So that we ſee how cautious the Laws of England are, and the Judges 
thereof, that all Trials of this Nature ſhall follow the Venue, and that the 
Jury ſhall be ſummoned from the Neighbourhood where the Fact ariſeth. 
And the Reaſon thereof is grounded upon this Suppoſition and Preſump- 
tion, That the Neighbourhood are the beſt and moſt proper Judges of 


Vicini preſumitur ſcire. 

But let me obſerve to your Honours, that our Caſe at the Bar is much 
more uncertain, as to the awarding of the Yenire facias, or Precept to ſum- 
mon the Jury; for the Fact is alledged to be done at the Dock, and Eaft- 
ward of this City, and Iſſue joined thereupon : Yet the Precept is di- 
rected to the Sheriff, to ſummon the Jury of his Bailiwick ; which, as I 
ſaid before, contains both the City and County of Neu- Tord, and without 
mentioning any Neighbourhood, and therefore may come out of the 
County, as well as from the City; and therefore of Neceſſity muſt be 
eſteemed a Miſ- Trial. 

To this it may be objected by ſuch as are ignorant of our Laws, That 
I the Fury was ſummoned from the Neighbourhood of the City 0 
New-York, and not from the County, for that they know the Perſons to be * a 
But this not appearing to be ſo upon Record, avails nothing; for the Rule 
of the Law is, ¶ hat appears not is not: Exiftentibus & non apparentibus eadem 
e ratio. 
of . Rep. In London, the Pariſh and Ward is mentioned ; and there- 
fore it was adjudged, That it was not good to alledge any Thing done 
generally in —_ but it muſt be laid to be done in ſome Pariſh, from 
which a Venue may be awarded. 

In Croot's Fac. p. 399, Tycos againſt Meſtcome. In this Caſe, a Venire 
fac' was awarded from T. and not de Vicineto de T. Reſolved to be ill, and 
not amendable : Yet in this Precept the Yi/ne is not ſo much as of a Ward 
of the City of New-York, nor of any other Neighbourhood whatſoever, but 
in general from his Bailiwick. So that I humbly pray, that for this Rea- 
ſon the Jury's Verdict may be ſet aſide, this being a Miſ-Trial, upon 
which no Judgment can be entered : And ſhall proceed to the Third Rea- 

on aſſigned. 

3. That the Precept to ſummon the Jury is not returned by the Sheriff, 
or any Endorſement thereupon, and ſigned by him, againſt the known 
Laws of England, and more particularly the Stat. of 12 Edw. II. c. 5. 
This Statute enjoins, That the Sheriff (hall put his Name to every Re- 
turn made by him, ſo that the Court may know of whom they took ſuch 
Return, if Need be: And I ſhall endeavour to prove, from ſundry adjudged 
Caſes ſince the making of this Statute, that this Precept to ſummons the 
Jury not being indorſed by the Sheriff, the Trial is ill, and not amendable. 

he Caſe of Holdſworth againſt Sir Stephen Proctor, in Crook's Rep. Part 
2. p. 188. Sir Stephen Proctor moved in Arreſt of Judgment, for that the 
Name of the Sheriff was not indorſed upon the Writ of Difringas with Ni 
prius; and it was ruled, That the Trial was ill, and not amendable by 
any the Statutes of Feofails : For, ſay the Judges, it's all one with the 
Caſe of a Yenire faczas, where the Name of the Sheriff is not thereto ; 
which hath been frequently over-ruled, as being no Return, nor helped 
by any Statute of Feofarils. For the Statute of 18 Eliz. as I ſhall ſhew 
hereafter, from adjudged Caſes, and from the beſt Authorities in Law, 
doth only help imperfect and inſufficient Returns, and that only in Caſes 
Civil, between Party and Party ; but here is no Return at all. 

In Rowland's Cate, in Lord Coke's Rep. Book 5. p. 41. in Ejectment 
upon a Verdict for the Plaintiff, the Defendant moved in Arreſt of Judg- 
ment; for the Venire facias was not returned or endorſed by the Sheriff, 
tho' the Paſſea made mention that the Jury was returned per Mandatum 
223 : Yet in this Caſe it was ruled, That that would not help it ; 

or the Judges ſaid, That where there is no Return, it cannot be help'd by 
the Statute of 18 Elix. or any other of the Statutes of Feofazls ; for that Sta- 
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| tute only helps imperſect and inſufficient Return, and ſuch as want F 
and not ſuch as are not return'd at all; 2 ee 
Again, in Sir Arthur Blackmore's Caſe, in Cotes Bth Rep. fol. 156. f 
| this Caſe it was adjudg'd, That the Statute of 38 Kli, doth not hely + 
Trial, where no Return is made upon the Writ of Venire fac; 23 p 
formerly, ſay they, adjudged in Rowland's Caſe before cited. And . 
Books are full of Authorities of this Nature, but ſhall not give you th 
Trouble to mention any more. ** 

Mr. Sallicitor. Mr. Emot, theſe Authorities, which you CE. . 
it's true, are grounded upon the Statute. which you have mentioned 
12 Ed. II. but this Statute has only Relation to Writs; and in this Ca 
the Sheriff ſummoned the Jury, not by virtue of a Writ, but a Precept u. 
der the Hands of the Commiſſioners; which differs the Caſe. 

Mr. Emes. Mr. Sollicitor, then you ſay, that the Caſe at the Bar it 80 
within the Words of this Statute of 12 E4, II. for that this is a Precept i 
ſummon the Jury, and not a Writ, and ſo conſequently the Sheriff u 
obliged to ſign and return the ſame. A very wiſe Diſtinction 
owever, I ſhall endeavour to ſhew, that this Precept is Within the 
Reaſon and Equity of the Statute, and that the ſame ought to be 
and ſigned by the Sheriff. In order thereto, I ſhall put this Cour i 
| mind, how Statutes have from Time to Time been taken by Equity in d. 
vers Manners; that thoſe Things which are alike in Reaſon, are alike i 
Law; and that where an Act of Parliament hath been made to 
ſome Miſchiefs, that the ſame hath been extended to other Things, in lin 
Degree, and that even in Penal Laws. As for Example : 
tat. of Gloucefl. c. 5. By this Statute, an Action of Waſte is ,; 
againſt one who holds for Years; yet by the Equity of this Statute, Me 
ſhall have an Action againſt him who holds but for Half an Year, ud. 
withſtanding the Act be Penal. 

W:ftm. 2. c. 3. This Statute gives an Action of cui in Vita, after th 
Coverture diſſolved by Death; Yet if the Coverture be diſſolved by Dj. 
vorce, the Wife ſhall have, by the Equity of this Statute, a Writ of a 
ante Drvortium. 

And laſtly, the Stat. 25 Edw. III. de proditionibus. This Statute 
ſays, That no Caſe ſhall be taken b Equity unleſs it be adjudged in Py. 
liament; and yet by the Equity of — ords of that Statute, which In, 
If the Servant kill the Maſter, it is taken, If the Maid kill the Miftreſs, ua 
this is Petit - T reaſon. 

So that from hence I am humbly of Opinion, That we are fairly with 
the Equity of the Stat. 12 Edw. III. Beſides, a Writ and Precept in thy 
Caſe are only ſynonimous Terms, and ſignify one and the ſame Thi 

Theſe Reaſons were over-ruled, 

And the Court ordered the Sheriff to make a Return upon the Precey 
to ſummon a Jury conform to the above Stat. 12 Edw. II. which the Cout 
ſaid they had Power todo, and to help that Defect. 

Mr. Emoet. I find your Honour has over-ruled all the Reaſons that u 
have offered in Arreſt of Judgment, in Behalf of the Priſoner Col. Bayer, 
why Judgment ought not to paſs againſt him, according to the Verdid i 
the Jury, but have not as yet obſerved, that either Col. De Peyſr a 
Captain Walters have given their Opinion to all, or any of the Reaſou 
we have offered. I humbly therefore pray, that we may have their Ops 
nion, ſo that we may know by what _— we fall. 

Mr. Atwood. Mr. Emet, you who have been aſſigned Counſel for th 
Priſoner, have hitherto, in all the Courſe of the Trial, carried yourſcha 
like Men of your own Profeſſion ; you muſt not now therefore begin u 
menace the Court. You ſhall have the Opinion of the reſt of the Ca 
miſſioners. | 

Whereupon Mr. Atwood turning himſelf to them, and whiſpering 
them, they ſeverally did declare, That they were of Opinion with Juſt 
Atwood, in that the Reaſons offered were not ſufficient to arreſt tt 
Judgment. 

Mr. Atwood, Col. Bayard, have you any Thing to ſay, why Sentend 
ſhould not paſs againſt you? 

Priſoner. I have nothing more to offer, than what my Counſel have d 
fered, and what is contained in my laſt Petition. 

Mr. Atwood. I am ſorry to find you ſo impenitent of your Crime, whid 
is ſo heinous and abominable in the Sight of God and Man. You bt 
lately made Reflections upon the Proceedings of this Court againſt y 
as it it had been a Deſign to do the Jobb; comparing your Caſe to thats 
Naboth's Vineyard: But I hope God will open your Eyes, that you a 
be convinced, and repent of the Crime. 

Then he pronounced Sentence in theſe Words : 


It is conſidered by the Court here, that you be carried to the Place from wi 
you came ; that from thence you be drawn upon a Hurdle to the Place of Ext 
tion; that there you be hanged by the Neck ; and being alive you be cut 4 
upon the Earth, and that your Bowels be taken out of your Bell „and your 
vy-Members be cut off, and you being alive they be burnt before your Fact; 
that your Head be cut off, and that your Body be divided into Four Quai 
and that your Head and „ be placed where our Lord the King jb 
fign. And the Lord have Mercy upon your Soul. 


Priſoner, I deſire to know whether I may have Leave to anſwer to 
Honour's Speech made before Sentence. 

Mr. Atwocd. No. 

Priſoner. Then God's Will be done. 

The Priſoner was remanded. 


Alderman Hutchins of New-York was tried, convicted and conc 
of High-Treaſon for the ſame Facts with which Col. Bayard was cha 
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| and had the ſame Uſage both before, in, and after his Trial. 
N 


* 


Proclamation was made for all Perſons concerned to attend. 
HEN the Gentlemen that were of the Jury were Sworn. 


„ 


Peter White, James Dod, S. Stone, 

Ab. Burnet, Boden, Troughton, 
ahn Cooper, Acton, 0. Watſon, 

Tau. Pinfold, Proctor, an. Carpenter. 
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The Queen againſt William Fuller, upon an Information for Libels, 


Montague May it pleaſe your Lordſhip, and you Gentlemen of 

. W ets 3 That the Defendant being an 
« [mpoſtor, and a common Lyar, and a Perſon of an ill Name and Re- 
« putation, falſly, maliciouſly, N- and ſeditiouſly contriving, prac- 
« tiſing and intending the late King William and his Subjects falſly and 
« unlawfully to delude and deceive, and Diſcords between the ſaid 
« late King and the Peers, and the Noblemen of this Kingdom, and the 
« oreat Officers and Miniſters intruſted by the ſaid late King, in Buſineſs 
40 Catia to the Government of this Kingdom of England, and other 
« Subjects of the ſaid Kingdom, to move, excite, and ſtirup; and alſo to 
« hring the Noblemen and Peers, and the great Officers and Miniſters 
« aforeſaid, and other faithful Subjects, into Hatred and Contempt with 
« the ſaid late King; and to get and obtain ſeveral great Sums of Money 
« fraudulently and 1 from the ſaid late King; He, the ſaid Wil- 
« liam Fuller, the firſt Day of January laſt at London, &c. (to perfect and 
« bring to effect his ſaid wicked Practices and Intentions, and of and con- 
„ cerning a Correſpondency between divers Officers and Subjects of the 
« ſaid late King and the late King James, while he reſided at St. Germains 
« in France, falſly pretended to be had, and of divers Sums of Money by the 
« ſaid late King James diſtributed among the Subjects of the late King 
« [illiam, falſly pretended to be ſent here into England :) did fell 
« wickedly, 2 — and ſcandalouſly write and print, and cauſe to be 
« printed, a falſe, ſcandalous, and defamatory Libel, entituled, “ Origi- 
« nal Letters of the late King's (meaning the late King James) and others, 
« to his greateſt Friends in England, with the Depoſitions of Thomas Jones 
« and 1 homas Widdrington, Efqrs; proving the Corruption lately practiſed 
« #4 ruin this Nation. In which falſe, feigned and ſcandalous Libel, 
« among other Things, are contained as follows:“ [ iſt Page.] Thomas 
ones, Eſq; depoſeth, That he being at St. Germains, the Court of the late 
2 James in France, in January, 1692, the ſaid late _ being in his 
Cloſer, ſent for this Deponent, and there commanded the ſaid Deponent 
to begin his Journey for England, in Company with Col. Tho. Dallaval, 
nd Mr. George Hayes; and the ſaid late King did then and there deliver 
to this Deponent ſeveral Letters and Papers, to divers Noblemen and 
pthers in England, to whom this Deponent had ſeveral times before and 
ince brought Letters from the late King and his Queen, and pretended 
ecretaries of State, delivered according to Order, This Deponer.t fur- 
her ſaith, by the Oath he hath taken, That che late King James, at the 
time aforeſaid, in his Cloſet at St. Germains, did deliver to this Deponent 
Paper, being an Order for this Deponent to receive Six Thouſand 
Pounds; which Sum this Deponent was to pay to ſeveral Perſons in 
Places in Truſt then in England, to engage them more firmly to endea- 
our the invalidating the * of Hilliam Fuller (who, as the ſaid 
ate King expreſſed, had been by him, his Queen, and chief Servants, in- 
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onſiderable time after the late King and Queen's wy bas France). 
P. 7.] And this Deponent ſaith, He informed Mr. Fuller that Dallaval 
nd Hayes were come to Town, and lodged at an Apothecary's in Holborn, 
qhich Houſe Hayes formerly lodged at; but that Dallaval not being well, 
hey could not come to him; therefore this Deponent ſaid to Fuller, that 
hey deſired him to come to them; but he urged his Condition rendered 
dim unfit, begging of the Deponent, to entreat them not to fail to attend 
he Houſe of Commons at the time appointed. All which this Deponent 
parted the ſame Day to Col. Dallaval and Mr. *Hayes, and with them 
nt the ſame Evening to three Gentlemen that were then Members of 
arliament ; and this Deponent had a Letter from one of thoſe three 
entlemen, (that was a Member of Parliament) direed to one of the 
ecretaries to the then Secretary of State, which this Deponent was to 
arry to him the next Morning; which accordingly he did by Seven of the 
lock. And this Deponent faith, he paid the ſaid Under Secretary 500 
uineas, And this Deponent ſaith, That when he left the Secretary, 
e went directly to the Sun-Tavern in King-/treet, Weſtminſter, where 
found the three Members with Dallaval and Hayes, and an emi- 
ent Banker of the City of London: Then this Deponent deſired 
e Banker to give his Bill to pay each of thoſe three Gentlemen that had 
en Members, 1000 Pounds payable on Sight; which being done, the 
id Banker delivered alſo to one of them his Bill for 1500 J. to be paid on 
pemand, for the Uſe of a conſiderable Perſon, whoſe Station would not 
rmit him to be preſent. And this Deponent ſaith, by the Oath he hach 
den, That the ſeveral Sums of Money ' beforementioned, with ſeveral 
ler Parcels, were ſo diſpoſed of by him, according to the late King's 
pecial Directions. And this Deponent ſaith, He has now by him the 
ceipts of each Perſon for the reſpective Bills and Moneys he diſpoſed 
with the true Copies of his Original Bills, delivered to him ” the late 
ng's own Hand, This Deponent ſaith, He delivered to the late King 
*tter he had for him, from the three Gentlemen that were Members, 
alſo ſeveral others he brought from England. And foraſmuch as this 
ponent ſaith, As he hath formerly been employed to bring Letters, and 
„ and Orders, from the late King James and the French King and 
ir Miniſters; this Deponent ſaith, That he has kept a Journal of the 
de, and is ready to lay it before either or both Houſes of Parliament 
ſos Maire. And this Deponent faith alſo, by the Oath he hath 


LXxIl 


ruſted and employed in their moſt ſecret and weighty Concerns, for a 
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CLAXIH. De Trial of William FuLtes, at the Guild-Hall of London,; for a Cheat and 
* Impoſtor, May mo, 1702. 1 Ann. 


taken, That he can produce his original Orders that he received from the 
late King's and the French King's own Hands, for the diſtributing more 
than One Hundred Fourſcore "Thouſand Pounds Sterling for their Ofe, to 
Perſons that were in Places of Truſt, And this Deponent ſaith, He can 
produce the Receipt of each Perſon to whom the Money was paid, and 


alſo the Perſons from whom this Deponent received the ſaid Sum or Sums 


by the Order aforeſaid, Tho. Jones. 


(2d Book.) © The Information ſurther ſets forth, That the Defendant, 
the Day and Year aforeſaid, (to perfect and bring to Effect his further 
moſt wicked Practices and Intentions againſt divers Officers, and other 
Subjects of the late King /Y//iam, upon a feigned and pretended Cor- 
reſpondence between them and the late King James, whilſt he reſided 
in France, and of ſeveral Sums of Money ſent by the ſaid King James 
out of France into England, to be diſtributed amongſt the SubjeCts of 
the late King William) another moſt falſe and ſcandalous Libel [Title 
Page] entituled, Twenty-Six Depoſitions of Perſons of Quality and Worth) 
falſly, wickedly, and moſt deceitfully, did write, print, and cauſe to 
be printed; in which ſaid falſe and ſcandalous Libel, amongſt other 
Things, are contained, viz. [5th Page.}” Mr. Jones has alſo made 
Oath, That he paid 5000l. more, by the late King's Order, to ſeveral Per- 
ſons in Places of Traſh that they might 5 7 my Ruin, and invalidate me 
for ever, Nor is this all ; Fir the ſame Mr. Jones will prove, by undeniable 
Witneſs and Demonſtration, that he has diſtributed more than One Hundred 
Four ſcore Thouſand Pounds in Eight Years laſt paſt, by the French King's 
Order, to Perſons in public Truſt in this Kingdom. W, Fuller, 


* And the ſaid Defendant Fuller afterwards, the ſaid Day, &c, falſly, 
„ unlawfully, and wickedly did publiſh, utter, and for Truth affirm, the 
„Aid ſeveral falſe and ſcandalous Libels, without any lawful Authority: 
Werres, in Truth, the ſaid Th:mas Jones did not depoſe upon his 
„ Oath, as is contained in the ſaid falſe and ſcandalous Libel ; but that 
the ſaid ſcandalous Libels were and are falſe and feigned, and altoge- 
Ather contrary to Truth, to the great Scandal and Abuſe of the late 
King William, and his great Officers and Miniſters, and other the 

faithful 2 of the ſaid late K ing, to the evil Example of others, and 
*© againſt the Peace of the ſaid late King, his Crown and Dignity,” 


He pleaded Not Guilty, and Iſſue joined thereupon. 


The Caſe. The Defendant Fuller is ſo notorious a Cheat, and his 
© Practices ſo publicly known to all Men, that there need not much to 
ebe ſaid here to aggravate his Offences ; for in the Year 1691, he was 
* cenſured by the Houſe of Commons, proſecuted, convicted and pu- 
© niſhed for thoſe very Crimes he now ſtands to be tried; and notwith- 
e ſtanding that Sentence and Puniſhment, he {till perſiſts in his villain- 
© ous Practices and Deſigns. 

About two Years ſince, he applied himſelf to the chief Miniſters at 
“ Court, and infinuated what Diſcoveries he could make relating to the 
Cheat of the Birth of the pretended Prince of Hales, and of great Sums 
of Money received by ſeveral Perſons of Quality here, from the late 
„King James and the French King, and of ſeveral Correſpondences had 
© between them and the great Officers of State here in England; but 
e not meeting with that Encouragement he expected, he then undertakes 
„ to write and publiſh the two ſcandalous Libels mentioned in the In- 
formation, and cauſed great Numbers of them to be printed and fold 
„ about the Town; and then petitions the Houſe of Peers to be heard, 
© to make out the Truth of what he wrote and publiſhed. The Houſe 
© of Peers, by his Importunity, appointed a Day for him to produce 
ce thoſe Perſons he mentioned, to make good his Accuſations and Charge, 
„ which he undertook to do; but failing from time to time, their Lord- 
& ſhips ordered him to be committed and proſecuted for an Impoſtor; 
© but the Defendant being an hardened _ was no way humbled at 
ec this Order, but immediately thereon applies himſelf by Letters to the 
„ Speaker of the Houſe of Commons, alledging the ſame Matters, as he 
© had done before to the Houſe of Lords, "The Houſe of Commons or- 
e dered him to be brought to their Bar, where he only deſired Ten Days 
© Time to produce thoſe Perſons mention'd in his Libels ; and that 
& Houſe, (to leave him no Excuſe) granted him a Fortnight ; but hav- 
e ing trifled with the Houſe of Commons, as he had done before with 
e the Houſe of Lords, they voted him an incorrigible Rogue, and or- 
& dered him to be proſecuted. What the Reaſons were for this un- 
&* parallel'd Impudence, whether for the ſake of Gain, or Malice to 
© thoſe Gentlemen he hints at in his Libels, are yet Secrets. 

* Mr. Att. Gen. My Lord, the Charge has been very fully „. SONY 
opened, and [need not ſay much, His Crime is his publiſhing 3 
theſe two Books (mentioned in the Information). He has 
been ſome time ſetting up for an Evidence, pretending to diſcover a ſe- 
cret Correſpondence between the late King James and ſeveral Perſons 
here in England, He made an Offer of ſome ſuch Diſcovery about Ten 
Years ago, and he then applied himſelf to the Houſe of Commons, and 
they gave him Time to produce his Witneſſes; but after all, he could 
produce none, and the Houſe ordered him to be proſecuted as a Cheat 
and Impoſtor ; and he was proſecuted accordingly, convicted —, and ſet 
in the Pillory. Now ſome Time laſt Winter, he did apply himſelf to ſome 
of the late King's Miniſters, and pretended he would produce Thomas 
Jones and Tho. I/iddrington, to make conſiderable Diſcoveries. They 
heard him, but he could never produce theſe Men before them. And 
afterwards having no Encouragement from them, he took on him to pub- 
liſh theſe two Books, mention'd in the Information, whereof he ſtands 
now accuſed. And aſter he was before the Parliament, he firſt applied 


cc 


* 


ce 
4 


* 


* 


ave him time to produce his Witneſſes; but he could not do it, and 
thereupon the Lords were pleaſed to direct this Proſecution, Then he 


# Sce State Trials, Vol. 8. p. 78. 


applied himſelf to the Houſe of Commons, and they gave him Time 
3 L likewiſe 


himſelf to the Houſe of Lords, and hey hcard what he had to ſay, and 
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likewiſe to produce his Witneſſes ; but he could produce none; where- 
upon they voted him a Cheat, a falſe Accuſer, and an incorri ible 


ue. 


R 
Delign, 


ſupport him in it; N 
nelle to have ſworn whatever he would have them, if he had met with 


any Encouragement. He has the Impudence to put in the Frontiſpiece 


of his Books, ; 
Peers, by whoſe Command ? He ſaid, it was by his own Command. 


And he has publiſhed in the Books, that he would produce Witneſſes to 
rove the diſtributing of an Hundred and eighty thouſand Pounds to 
Perſons in Places of Truſt, and to produce Receipts for the ſame, and he 
had an Opportunity now of doing it. We will prove the Charge upon him. 
a + Mr. Soll. Gen. My Lord, the Matter of the Information 
| ont” gg has been fully opened; but we are to conſider the ill Conſe- 
* quences of it, This is a new Practice for a Man to publiſh 
Things of this Nature, and not be able to prove any thing : But he pre- 
tends to ſet up a ſecond Witneſs to make out what he has ſaid 3 that is, 
ern as E. were to relieve him, Now if that were true, it would 
e a great Thing to corroborate what he did ſay ; but he has never pro- 
Seel this Jones, but only has printed ſomething that he calls Jones's. 
If it were only what depended on his private Knowledge, the Caſe were 
otherwiſe; but when he pretends to bring Jones to prove it, and does not 
produce him, he makes himſelf guilty of the Scandal; and it is very 
neceſſary that this Man ſhould be brought to Puniſhment. I will not 
trouble your Lordſhip further, but call our Witneſſes, 
Mr. Serj. Darnel. The Matter has been opened ſo fully, that there is 
no need for me to ſay any thing ; we will now call our Witneſſes. 
Mr. Att. Gen. My Lord, we will prove that Fuller carried this Book 
to the Preſs, and not Mr. Jones, therefore we may well preſume it was 


his own, | | 
Mr. Coniers. He could never produce Fones, but he could frame De- 


poſitions for him. 
| Then Fuller's Book was produced. 

Mr. Serj. Darnel. Call Mr. Buck [who appeared, and was ſworn]. Mr. 
Buck, Who cauſed that Book to be publiſhed ? 

Mr. Buck. Mr. Fuller. 

Mr. Serj. Darnel. How do you know that ? 

Mr. Buck. He brought it to me in Manuſcript, and he ſaid he took 
theſe Depoſitions out of the Secretaries-Office. 

Mr. Serj. Darnel. But what did he deſire you to do? 

Mr. Buck. He defired me to print it: And he ſaid, Becauſe it was 
not done ſooner, it had done the King Ten thouſand Pounds Damage. 

Mr. Coniers. Did he make any Alteration in them afterwards ? 

Mr. Buck. No, only alter'd the Miſtakes of the Preſs, _ 

Mr. Att. Gen. Was that Book printed by his Order? Mr. Buck. Ves. 

I. Fuller. My Lord, I will not give theſe Gentlemen the Trouble to 
prove it; I own it was writ by me, ; 

Mr. Att. Gen. Do you own the other Book too? Mr. Buck, look on 
that Book [then the other Book was ſhewn him]. By whoſe Order was 
that printed? Mr. Buck. By Mr. Fuller's Order. 

Mr. Fuller. My Lord, if it be the Book I publiſh'd, I will own it. 
5 it was ſhewn to him.] Yes, my Lord, it was printed by my 
rder. 

L. C. J. Holt. Read the Title. 

Clerk. Original Letters from the late King James, &c. Publiſhed by Com- 


mand, | 

L. a + Holt. By whoſe Command was it-publiſh'd ? 

Mr. Att. Gen. By Fuller's, 

L. C. F. Holt, His Order is a Command, it ſeems. 

Then ſome Paragraphs were read. 

Mr. Att. Gen. If Mr. Fuller will produce this Jenes, to make good 
what he ſays, he will do a great Piece of Service; otherwiſe, he deſerves 
to be ſeverely cenſured, 

L. C. J. Holt. Read the other Part. 

Then the Clerk read the Title. 

William Fuller. Pray read the whole Title. 

L. C. F. Holt. He is in Love with it. 

Clerk. [Reads the Title] Twenty-/ix Depgſitions of Perſons of Quality 
and Mortb, with Letters of the Late Queen, Father Corker, and Mrs. Mary 
Grey, &c. Publiſh'd by Command. 

Mr. Att. Gen. Read the reſt. 

Clerk. Mr. Fuller's Anſwer to the chief Oljectiont made againſt him, &c. 
—— Mr. Jones made Oath, that he has paid 5-001. more to ſeveral Perſons 
by the late King's Order, that he might compleat my Ruin and invalidate my 
Evidence for ever, &C. 

Mr. Att. Gen. My Lord, we have proved his publiſhing of theſe Books. 
We will now hear what he can ſay for himſelf. 

I. Fuller. My Lord, I humbly beg you will hear what I have to ſay. 

LI. C. J. Holt. Yes, yes. Have you any Counſel ? 

IV. Fuller. No, my Lord, I have none ; I have no Money to procure 
Counſel. I have put my Thoughts in Writing, and I beg leave to read it. 

L. C. J. Holt. But you mult ſpeak to the Purpoſe, What do you ſay 
concerning the publiſhing theſe Books ? | 

. Fuller. That is what I have to offer. 

JL. C. J. Holt. But can you make it appear that they are true? 

IF. Fuller. My Lord, I hope I ſhall. 

L. C. J. Holt. Have you any Witneſſes ? . 

IF. Fuller. J have none here at preſent. But if your Lordſhip will 
5 to hear the Terms upon which the Witneſſes would have come in, 

can produce them: If your Lordſhip will grant your Warrant for 
Jones, I will forfeit my Life if he appear not. 

2 J. Holt. You might have had Subpwnas for your Witneſſes againſt 
this Day. 

I. Fuller My Lord, I did endeayour it; but I had not Money to 


bear their Charges. 
I. C. J. Holt. You made the ſame Excuſe before the Houſe of Lords 


and Commons. 
I. Fuller. If it can be made appear that I had any Aſſiſtance from the 


154. Th: of Wia Felt} &@z + 


Lord, theſe Books were publiſhed with a very malicious | 
bay no doubt he had other People, who do not now appear, to | 
and I doubt not but he would have ſet up Wit- |: 


Publiſhed by Command ; but being aſked in the Houſe of 


11 1 Ann. 
L. C. J. Hall. What Afﬀiſtance would you have had from t 
what why you have from me? hi a? 
12 Fhe Houſe of Lords ſummoned me before them; andI 4 
L. G. J. Holt. If you take on you to write ſuch Things as yo, 
charged with, it lies 2 you to prove it at your Peril. * 
r. Att. Gen. M rd, he did appeal to the Lords: and they 
him from Time to Time to produce his Witneſſes, and he could ng) fr 
L. C. FJ. Holt. If you have any Witneſſes, I will hear them; "wy. 
hear you niake'a Speech, it is to nh Porpoſe, e. 
A... Fuller. My Lord, I hope you will believe it to be to the Pur, 
| 
| 


if you pleaſe to hear me. 
Mr. Cottiers, What 1 your Belief? | 
LS am _ to be believ'd? ' | 
C. J. Holt. What? Beeauſe you have ſtood in the Pi 
wo heretofore, , : ory for y 
r. Serj. Darnel. The whole Nation do not believe you; for th 
and Commons did not, who repreſent the whole Nation. N 
W. Fuller. The Lords did not think fit to put it to the Trial. 
Gentlemen charge me to have abuſed ſeveral Perſons: I would be * 
to know who theſe Perſons are. | | 6 
Mr. Att. Gen. I cannot tell 


that 1 
W. Fuller. If a Man of an ill Character abuſe the Nation, 
not ſuffer for that. ü 
L. C. J. Helt. How came you to write theſe 
W. Fuller. My Lord, I believe th 
Mr. Att. Gen. Produce the Origin 
you run 1 be 4 1 
r. Serj. Darnel. Produce the Receipts for the Money whi 
you have 4 and then you will do Sera 1 = i 
J Fuller. Do I fay it? * 


2 


— 


who they are; your Book promĩſes to make 


T hope I ful 


Books that are not true 
are all true, | 
Affidavits made by Tones, which 


Mr. Serf Darnel. Yes, if that Print be yours. oe 
M. Fuller. I wonder a Man of your Gravity ſhould aſſert ſuch an Us. 
truth in the Court. co 
L. C. J. Holt. If you have any Witneſſes, produce them. ing 
W. Fuller. My Lord, I preſume you cannot but remember, that j Ste 
Crone's Caſe I behaved myſelf honourably, and was owned to haye dow the 
the Nation good Service, Po 
L. C. J. Holt, That was formerly, and ſignifies nothing to what col 
do now. + * Ke 
William Fuller. I ventur'd ſeveral times into France, a a wit 
hay — a Man _ ever did fo beſides, MM boa 
r. Att. Gen. If you bad made out the Diſcovery. you oft 
make, I ſhould To? commended you, n, I 
I. Fuller. After | had made that Diſcovery, the Court at St. Germay Poy 
did what they could to ruin me. There have been a great many Book cau 
lately printed, to prove the Legitimacy of the Prince of Wales, and no AY his 
of 2 7.70 gs of, judge 
C. 7. Holt. You charge a great many perſons with correſ ſaid 
with France, and cannot . — Fuller 1 charge none, w ll Halt 
L. C. J. Holt. You charge all that are intimated in the Books. The his! 
ſame Mr. Jenes will prove by undeniable demonſtration, that he difti and 
buted more than 180,000/. by the French King's Order to ſeveral Pe: Ment 
ſons employed under the Government, Now theſe Perſons are ſcands | 
lized ; for you produce no Proof of what you charge them with: Aol WW oa. : 
you ſay, I had the Original of this from Mr. Jones, &c. Where are they! 
. Fuller. If your Lordſhip will pleaſe to grant me your Warrant, [ Vince 
will produce them. Set Quee 
T. C. J. Holt. If you take on you to make good theſe Things, yu i ©! He 
cannot in Juſtice require my Warrant to fetch in others to prove wht otber 
you ſay ; you muſt prove it. of Au 
. Fuller. By his own Confeſſion, he has been guilty of High-Tra ] ear: 
ſon ; and therefore will not appear without a Warrant, Eſq; | 
L. C. J. Holt. You cannot pretend to have a Right to any Wartant Admi; 
W. Fuller. If your Lordſhip pleaſe to give me Leave to ſay ſomething i Bede 
in my Defence— Ships, 
L. C. F. Holt. Yes, if it be to any Purpoſe. muel [ 
JI. Fuller. I am unacquainted with the Laws, and have not wich, 
L. C. J. Holt. What is that to the Purpoſe? You are not to malt 24 th 
Libels, nor traduce Miniſters of State, What have you to ſay to that! With þ 
. Fuller. When J had printed this Book, I was ſummoned before H 42+? 
Lords; and after that was committed to the Fleet. My Friends were 4 The 
called before the Lords; and by my Lord Jeffreys and other Lords, the 
were ſuch Queſtions aſked, as I believe were never aſked before— 
js L. C. J. Holt. This is not to be endured ; you do but aggravate yo! 
rime. 
IV. Fuller. This is not what I would offer. 
L. C. J. Holt. If you can offer any Matter to prove what you hat 
writ, let us hear it. 
W. Fuller. Mr. Jones has confeſs'd himſelf guilty of High-Treaſon, , Who 
therefore cannot appear. Line of 
L. C. J. Holt. Where is he? Where did he make this Confeſſion? Wi 2"! « 
V. Fuller. In the Country. ard of 
L. C. J. Holt. Before whom? he Ene 
M. Fuller. I do not know that; I was not with him when he did it. the Figh 
L. C. J. Holt. Where is the Man? then luf 
W. Fuller. If your Lordſhip will pleaſe to give me your Warrant, I Dessed 
produce him. mage 


. 2 Holt. Shall I make a Bargain with you? Why have you 1 
produced him all this while, before the Houſe of Lords, and the | 
Commons ? 

. Fuller. Mr. Attorney did ſay I appealed to the Lords. I was cal 
before them; I made no Application to them, but was called by the O 
of the Houſe. | 

Mr. Att. Gen. But you was there ? F 
. Fuller. I was there; and there were three Letters read of mine 
the Houſe, and I defire they may be read here. 
L. C. J. Holt. What is that to the Purpoſe ? Can you produce 


Houſe of Lords, or the Houſe of Commons, I own 1 am in the wrong. | 
5 


Witneſſes? V. Fuller. Mr. Jones is now in Hampſhire. 1 60 


\._ +: 
L. C. F. Holt. Have you not had Time enough to procure him? 

. Fuller. My Lord, I cannot force him. I was with the Secretary of 

"2nd told him, Jones will not come in voluntarily; if the Lords will 

ta Warrant, he may be brought. I offer'd this to the Houſe of Com- 

gran too, but it was not granted. I could not force him. 

1. Serj. Darnel. The Secretary of State ſent one or two for him. 

. Falls. He ſent no body. | 


* 


17% The Trials of Come! Richard Kirkby, & (4.46) 


| Z. C. J. Holt. Gentlemen of the Jury, you hear what the Purpoſe of 
this Information is, and you hear how it is proved; and yau hear the Wit- 
neſs ſay, He brought theſe two ſcandalous Books to the Preſs, and that he 
corrected them ; and he owns he was the Publiſher of them: And if 
you believe he did ſo, you are to find him Guilty: 


The Fury brought him in Guilty, without going from the Bar. 


_— 
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ve T a Court-Martial held on board her Majeſty's Ship the Bredah, 
la A in Port- Royal Harbour, in Jamaica, in America, the 8th, gth, 1oth 
S and 12th Days of Odlaber, 1702. Preſent, ; 

_ The Honourable William Il hiſton. Eſq; Rear-Admiral of her Majeſty's 
kat Ships for the /Ye/t- India Squadron, Preſident; - 


Samuel Vincent, | Jobn Redman, Hercules Mitchell, 

on Hartnoll, George Walton, Philip Boyce, 
Cbrifiopher Fogg, | William Ruſſell, | Charles Smith. 
Jebn Smith, Barrow Harris, 


Arnold Browne, Eſq; Judge-Advocate; 


Who being all duly ſworn, purſuant to the AR of Parliament, pro- 
ceeded to the Trial of John Arthur, Gunner of the Defiance, on a 
oa. 8. Complaint exhibited by Francis Knighton, Third Lieutenant of the 
Defiance, and George Foſter, Gunner of for hiding and 
C concealing Forty-three Barrels of Powder in the Wadd- Room, and cover- 
ing them with W adds and Coins, &c. when a Survey of Her Majeſty's 
Stores of Ammunition after an Engagement was ordered ; and denying to 
the Surveyors, that there was any more Powder on board, than was in the 
Powder-Room and Gun-Room, viz. One Hundred; which, upon a ſe- 
cond Survey, were diſcovered. It was proved alſo, That he had Two 
Keys to the Powder-Room ; and that having loſt or miſlaid his own, he, 
without making any Application to the Commanding Officer then on 
board, who kept the other Key, prevailed with Milliam Baker, Carpenter 
ded of the ſaid Ship, to break open the Door. 
yY In Mitigation of his Offence, he alledged, That examining into the 
Powder-Room, he found Three Barrels that had received wet, which 
| Books cauſed his Removal of the Forty-three Barrels; but had little to ſay for 


4 no his concealing them from the Surveyors. Whereupon the Court ad- 

judged, That the ſaid Offence falling under the 33d Article of War, the 
,ondi ſaid Fobn Arthur ſhould be carried from Ship to Ship in a Boat, with a 
y 10 Halter about his Neck, the Provoſt-Marſhal declaring his Crimes; and all 


his Pay, as Gunner, to be mulct'd and forfeited to the Cheſt at Chatham; 
* and be render d uncapable of ſerving Her Majeſty in any other Employ- 
ment. | 


tried before the aforeſaid Court, {except Captain Samuel 
Vincent, and Captain Chriflopher Fogg, who appeared as Witneſſes for the 
Queen,) on a Complaint exhibited by the Judge-Advocate on the Behalf 
len 10 of Her Majeſty, of Cowardice, Neglect of Duty, Breach of Orders, and 
x 5 150 other Crimes committed by him at a Fight at Sea, commenced the 19th 
of Augu/t, 1702, off St. Martha, in the Latitude of Ten Degrees North, 
u- Tr bear tbe main Land of America, between the Honourable John Benbow, 
Eſq; Vice-Admiral of the Blue Squadron of Her Majeſty's Fleet, and 
Varina Admiral and Commander in Chief, Cc. on board Her Majeſty's Ship 
Wes” Bredab, 7 Fegg Commander, and Six other of Her Majeſty's 
Ships, viz. the Defiance, Richard Kirkby Commander; the Falmouth, Sa- 
muel Vincent Commander; Windſor, 2 Conſtable Commander; Green- 
wich, Cooper Made Commander; Ruby, George IV/alton Commander; 
and the Pendennis, Thomas Hudſon Commander: And Monſieur Du Caſſe 
with Four French Ships of War: Which continued until the 24th of 
Auguſt incluſive. 
The Witneſſes that were ſworn in Behalf of the Queen; viz, 
The Honourable John Benbow, Eq; Admiral. 
2 Captains. 
8 Lieutenants. 
5 Maſters, 
5 Inferior Officers. 


21 

Who depoſed, That the ſaid Colonel Richard Kirkby, the Van in the 
Line of Battle, the 19th of Auguſt, about Three in the Afternoon, the 
dignal of Battle being out, the Admiral was forc'd to ſend his Boat on 
board of Kirkby, and command his making more ſail, and get a-breaſt of 
the Enemy's Van, for that he was reſolved to fight them. About Four 
the Fight began; but the ſaid Kirby did not fire above Three Broadſides, 
then luffed up out of the Line, and out of Gunſhot, leaving the Admiral 
engaged with Two French Ships till dark, and the ſaid Kirkby receiving no 

mage : T hat his Behaviour cauſed great Fear of his Deſertion. At 
Night the ſaid Kirkby fell a-ſtern, leaving the Admiral to purſue the 
nemy. 

That the 20th, at Day-light, the Admiral and Ruby were within Shot 
of all the Enemy's Ships; but Colonel Kirkby was near Three or Four 
Miles aſtern. The Admiral then made a new Line of Battle, and took 
the Van himſelf, and ſent to each Ship, with a Command to the faid 

e to keep his Line and Station; which he promiſed to do, but did 
not; keeping Two or Three Miles a-ſtern, tho' the Signal for Battle 
vas Out all Night. The French making a running Fight, the Admiral 
and Ruby plied the Enemy with their Chaſe-Guns tiil Night. That 
me ziſt Day, at Light, the Admiral was on the Quarter of the Second 


{ Ship of the Enemy's Rear, and the Ruly on the 


b: Aol 4 "74 8 1 Richard Kirkby, Commander of the Defiance, was 
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board-Side, very 
near, who plied him warmly, and met the ſame Return ; by which he was 
ſo much diſabled, tho' the Admiral came in to his Aſſiſtance, that he was 
forc'd to be towed off: And this prevented the Admiral's Deſign of cut- 
ting off the Enemy's ſternmoſt Ship. This Action laſted Two Hours ; 
during which Time the ſaid KXir4by lay a-broadfide of the ſtern-moſt 
Ship; as did alſo the //indſor, Fehn Conſlable Commander. The Admi- 
ral then commanded the ſaid Kirby to ply his Broadſides on him. But this 
Moving. os Effect, the ſecond Time he commanded the ſame ; but he fir'd 
not a Gun: Nay, his own Boatſwain and Seamen repeated the Admiral's 
Command to him ; but were ſeverely us'd, and threaten'd that he. would 
run his Sword thro' the Boatſwain. And had the ſaid Kirkby done his 
Duty, and Captain Coriftable his, they muſt have taken or deſtroyed the 
ſaid French Ships. "The Admiral, tho' he received much Damage in his 
Sails, Rigging, Yards, &c. yet continued the Chaſe all Night. That the 22d 
in the Morning at Daylight, the Greenwich was Three Leagues a-ſtern ; 
and the Defiance, Colonel Kirkby, with the reit of the Ships, Three or 
Four Miles, the Falmmth excepted, whoſe Station was in the Rear: 
That the ſaid Captain Samuel Vincent, ſeeing the Behaviour of the ſaid 
Kirkby, and the reſt, came up with the Admiral, and ſent his Lieutenant 
on board, deſiring Leave to aſſiſt him, which was accepted: The ſaid Kirk- 
by never coming up; and by his Example the reſt did the ſame, as if they 
had a Deſign to ſacrifice the Admiral and Falmouth to the Enemy, or de- 
ſert. The Enemy were now about a Mile and an Half a-head, ſtanding 
in to the Shore, with a ſmall Breeze at V. fetched within Sambey, the 
Admiral firing at the ſternmoſt till Night, and continued the Purſuit ; and 
a Flemiſb Ship, that was in Monſieur Du Cafſe's Company, on board of 
which was all the French and Spaniſh new Governors and other Officers, 
made her Eſcape. That the 23d, in the Morning, at Day-light, the 
Enemy bore North-I et, diſtant about Four or Five Miles, the Admiral 
and Falmouth purſuing; but the ſaid Colone] Kirkby, with the reſt of the 
Ships, being Three or Four Miles a-ſtern ; (tho' there was not a Ship but, 
before and after the Battle, ſailed better than the Admiral.) About Se— 
ven in the Evening, it having been ſome Time calm, a Gale of Wind 
ſprung up, the Admiral and Falmouth were about T'wo Miles from the 
Enemy; and at Eight, the ſaid Kirkby and his ſeparate Squadron was fair 
up with the Admiral: And this Day the Admiral ſent away the diſabled 
Ruby, George Walton Commander, to Port- Royal; and under his Convoy 
the Anna Galley, retaken from the French, 

That the 24th, in the Morning, about Two of the Clock, the Admiral 
came up with the ſtern-moſt of the Enemy within Call, and the Falm;uth 
pretty near ; but the ſaid Colonel Kirkby, with the reſt of the Ships, ac- 
cording to Cuſtom, were Three or Four Miles a-ſtern. The Admiral 
and Falmouth engaged the ſaid Ship; and at Three the Admiral was 
wounded, his Right Leg being broke, but commanded the Fight to be vi- 
gorouſly maintained; and at Day-light the N Ship appeared like a 
Wreck, her Mizen-Maſt ſhot by the Board, her Main- Vard in Three or 
Four Pieces, her Foretopſail-Yard the ſame, her Stays and Rigging all 
ſhot to Pieces. Soon after Day, the ſaid Kirkby, with the reit of the 
Ships, being fo Windward of the ſaid diſabled Ship, he the ſaid Kirkby, 
with the feſt of his ſeparate Squadron, fired about Twelve Guns at the 
ſaid Ship; and fearing a ſmart Return from her, he lower'd his Mizen— 


| Yard, his Topfails on the Caps, ſet his Spritſai!, Spritſail-T opſail, and 


Foretopſail-Stayſail, and having waired his Ship, ſet his Sail, and run 
away before the Wind from the poor diſabled Ship, the reſt following his 
ſaid Example; tho' they had but Eight Men kill'd on board them all (ex- 
cept the Admiral). The other Three French Men of War were at this 
Time of Action about Four Miles diſtant from their maimed Ship; where- 
upon the Enemy ſeeing the Cowardice of the ſaid Colonel Kirkby and the 
reſt of the Hngliſb Ships, in a Squale, bore down upon the Admiral, who 
lay cloſe by the diſabled Ship; and having got in their Spritſail- Yard, gave 
him all their Fire; and running between him and the diſabled Ship, re- 
mann'd her and took her in. The Admiral's Rigging being very much 
ſhatter'd, was oblig'd to lie and refit till Ten a-Clock, and then continued 
the Purſuit; and the reſt of the Fleet following in the greateſt Diſorder 
imaginable, the Admiral commanded Captain Fogg to ſtand a-breaſt of 
the Enemy's Van, and then to attack him, and having then a fine ſteady 
Gale, the like not happening during the whole Engagement; and further 
ordered, that he ſhould ſend to all the Captains to keep the Line of Battle, 
and behave themſelves like Engliſhmen ;, and this Meſſage was ſent by 
Captain ade, then on board the Bredah. That the ſaid Colonel Kirkby 
on the Receipt of this Meſſage, and ſeeing the Admiral's Reſolution to 
engage, came on board him, who then lay wounded in a Cradle; and 
without common Reſpect of enquiring after his Health, he the ſaid 
Kirkby expreſſed theſe Words following, That he wonder d that the 
Admiral ſhauld offer to engage the French à ain, it being nit neceſſary, ſafe, nor 
convenient, having had Six Days Trial of their Strength ; and then mag- 
nified that of the French, and leſſened that of the Engliſh. But the 
Admiral being ſurprized at his Speech, ſaid it was but one Man's 
Opinion, and that he would have the reſt of the Captains ; and 
accordingly ordered the Signal to be made for all the Captains to 
come on beard; and at this Time the Admiral and the reſt of the 


-Ships 
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(447) The, 
Ships were to Windward, and within Shot of the Enemy, and had the 
faireſt Opportunity that in fix Days preſented, to chaſe, engage, and 

. deſtroy the Enemy. | co 
That the ſaid Colonel Kirkby had endeayoured to poiſon the reſt of the 
Captains; forming a Writing under his own Hand, which was cowardly 
and erroneous : The Subſtance of which was, Not to engage the Enemy 
any more. He the ſaid Colonel Kirkby brought it to the Admiral, who 
reproved him for it, ſaying it would be the Ruin of all : Upon which he 
the ſaid Colonel Kirkby went away, but writ another in the following 


Words. 


At a Conſultation held on board her Majeſty's Ship Bredab, the 24th of Au- 
guſt, 1702. off of, Carthagena, on the main Continent of America. 


It is the Opinion of us whoſe Names are under-written, 

1. Of the great Want of Men in Number, Quality, and the Weak- 
neſſes of thoſe they have. £483; 

2. The general Want of Ammunition of moſt ſorts. T 

3. Each Ship's Maſts, Yards, Sails and Rigging, being all in a great 
Meaſure diſabled, | 379 
4. The Winds are ſo ſmall and variable, that the Ships can't be go- 
verned by any Strength: Each Ship _ 

5. Having experienced the Enemy in Six Days Battle following, the 
Squadron conſiſting of Five Men of War and a Fireſhip, under the Com- 
mand of Monſieur Du Caſſe; their Equipage conſiſting in Guns from 60 
to 80, and having a great Number of Seamen and Soldiers on Board for 


the Service of Spain. 


For which Reaſons above-mentioned, we think it not fit to engage the 
Enemy at this Time, but to keep them Company this Night, and obſerve 
their Motion ; and if a fair Opportunity ſhall happen of Wind and Wea- 
ther, once more to try our Strength with them. | 
Richard Kirkby, Samuel Vincent, John Con/lable, Chriſtopher 

Fogg, Cooper Wade, and Thomas Hudſn. 


That during the Six Days Engagement, he never encouraged his Men ; 
but by his own Example of dodging behind the Mizen-Maſt, and falling 
down upon the Deck on the Noiſe of Shot, and denying them the Pro- 
viſions of the Ship, the ſaid Men were under 2 Diſcourazement. That 
he amended the Maſter of the Ship's Journal of the T ranſactions of the 
Fight, according to his own Inclination, 

All which being proved aforeſaid : 

The ſaid Colonel Richard Kirkby denied the whole, excepting the pre- 
tended written Conſultation : Which being ſhewn to him, he own'd his 
own Hand and Name too. He brought ſeveral of his Men to give an 
Account of his Behaviqur during the Fight ; but their Teſtimonies were 
inſignificant ; and his Behaviour to the Court and Witneſſes moſt unbe- 
coming a Gentleman, And being particularly aſk'd by the Court, wh 
he did not fire at the Enemies Sternmoſt Ship, which lay point-blank wit 
him the 21ſt of Augu/t? He replied, Becauſe they did not fire at him, 
for that they had a ReſpeRt for him : Which Words upon ſeveral Occa- 
ſions, during the Trial, he repeated Three ſeveral Times. 

Where, upon due Conſideration of the Premiſes, of great Advantages 
the Engliſh had in Number, being Seven to Four, of Guns 122 more than 
the other; with his Acts and Behaviour as aforeſaid, and more particularly 
his ill- timed Paper or Conſultation as afore-recited, which obliged the Ad- 
miral, for the Preſervation of her Majeſty's Fleet, to give over the Chaſe 
and Fight, to the irreparable Diſhonour of the Queen, her Crown and 
Dignity, and come to Port- Reyal, Jamaica: For which Reaſons the Court 
was of Opinion, That he fell under the 11th, 12th, 14th, and 2oth Ar- 
ticles of War; and adjudged accordingly, That he be ſhot to Death: 
But further decreed, That the Execution of Col. Kir4by be deferred till 
Her Majeſty's Pleaſure be known therein ; but be continued a cloſe Pri- 
ſoner ll that Time, 


8 John Conſtable, Commander of the Goo pb was Tried before 
the aforeſaid Court, on a Complaint exhibited by the Judge Advo- 
cate on the Behalf of the Queen, for Breach of Orders, Neglect of Duty, 
and other ill Practices committed during a Fight commenced the 19th of 


| He called ſeveral Witneſſes to his Behayiour during the Fight; wh 
declared he kept the Quarter-Deck during the Engagement, and 
raged his Men to fight ; and that ſometimes he gave them Drams 1 
and that Verbal Meſſage delivered by Lieutenant Lanagridge, 4. * 
vered him in ſome Heat and Paſſion, and was underſtood to be, to 1 
the Line within half a Cable's Length, and to follow Kirkby, which he 
That he ſo underftood it himſelf, and ſeveral of his Men: He Prayed t 
Mercy of the Court, and ſo concluded, &. ! the 

Where, upon due Conſideration of the Premiſes, the Court wer 
Opinion, that the ſaid Fobn Conſtable, Captain, fell under the 1 2th, , 
and 20th Articles of War; and adjudged the ſaid Captain Fohy Cala 
to be immediately caſhier'd, and render'd incapable of ſerving Her 
jeſty, and be impriſoned during Her Majeſty's Pleaſure, and ſent h 
to England a Priſoner in the firſt Ship the Admiral ſhall think fit; N 
confined à Priſoner till then. 


Aptain Cooper Wade, Commander of the Greene. 
O08. 10, 12. C ried before the aforeſaid Court; on a Complar 
hibited by the Judge Advocate, on the Behalf of the Queen, 1 
Crimes and Miſdemeanors, of Cowardice, Breach of Orders, 
glect of Duty, and other ill Practices. committed during a Fi 
menc'd the 19th of Auguſl, 1702, as aforeſaid. ( Refer to that 
lonel Kirkby's Trial. | 


The Witneſſes ſworn on Behalf of the Queen, 
The Honourable John Benbow, Eſq; Admiral. 


9 Lieutenants, 
3 Mafters, 
3 Hiſerior Officers. 


16 Witneſſes, 


Who depoſed, That during the Six Days Engagement, he neve: wy 
the Line of Battle, fired all his Shot in vain, not reac hing half way tothe 
Enemy; That he was often tcld the ſame by his Lieutenants and othe 
Officers ; but notwithſtanding, he commanded them to fire, ſaying 
muſt do fo, or the Admiral would not believe they fought if they did a 
continue the Fire, That during the whole Fight the Admiral was cn. 
gaged in, the ſaid Capt. Vade received but one Shot from the Enemy: 
hat he was in Drink the greateſt Part of the Time of Action; And th 
he ſigned the Paper or Conſultation drawn up by Colonel Kirkby, as afore. 
laid; and in the Time of Fight arraigned the honourable Courage af 
Conduct of the Admiral. ; 
All which being fully proved as aforeſaid : 
That the ſaid Captain Cooper Made denied the Arraignment of the ho. 
nourable Courage and Conduct of the Admiral, during the whole fix Dan 
Engagement; declaring the Bravery and good Management of the Adm. 
ral in this Time of Action, and that no Man living could do more or be. 
ter, for the Honour of the Queen and Nation. He called ſome Perſons u 
juſtify his Behaviour, who ſaid little in his Favour, He begged the Mer 
of the Court, and ſo concluded. Whereupon the Court was of Opinion, 
That the ſaid Cooper Made fell under the 1 1th, 12th, 14th and 20th Am- 
cles of War; and accordingly adjudged the ſaid Cooper Made to be ſhotty 
Death: But it was farther declared by the Court, That the Execution df 
the ſaid Cooper Made be deferred till Her Majeſty's Pleaſure be knom 
therein, but be continued a cloſe Priſoner till that Time, 


of high 
and Ne, 
ht, com. 


OHlber 12 Aptain Samuel Vincent, Commander of the Falmonth, l 

: Capt. Chriftopher Fogg, Commander of the Bredah, wen 
tried before the aforeſaid Court, on a Complaint exhibited by the Judge 
Advocate, for high Crimes and Miſdemeanors, and ill Practices in tine 
of Admiral Benbow's Fight with Monſieur Du Caſſe as aforeſaid, in figs 
ing a Paper called a Conſultation and Opinion held on Board the Brad 
the 24th of Augu/t, 1702. (Which is Verbatim recited in Colonel Kirkby? 
Trial, to which refer.) It tending to the great Hindrance and Diller 
of Her Majeſty's Fleet then in F ight: And the ſaid Paper ſo writes 
being ſhewed to each of them, they ſeverally owned their Hands to tit 
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Auguſt, 1702, as aforeſaid. (Refer to Colonel Kirkby's Trial) 
The Witnelles ſworn on the Behalf of the Queen were, 
2 Captains, 
7 Lieutenants, 
5 Maſters, 
2 Other Officers. 
The Honourable John Benbow, Eſq; Admiral. 


17 Witneſſes, 


Who depoſed, That Captain Fohn Conſſable never kept his firſt nor ſe- 
cond Line of Battle, but acted in all Things as Colonel K:r4by had done, 
That the Admiral had fired Two Guns to command him into the ſecond 
Line of Battle. That he did ſet more fail in order to come into the Line, 
and his Station; but upon Colonel Kirkby's calling to him to keep his 
Line, he accordingly did. That the Admiral ſent his Lieutenant Land- 
gridge to command him the ſaid Con/table to keep his Line of Battle with- 
in half a Cable's Length of the Ship before him, which was twice verbally 
delivered. And that he ſigned the Paper, Conſultation, as is in Colonel 
Kirkby's Trial aforeſaid; tending to the Hindrance and Diſſervice of Her 
Majeſty, &c. and was drunk during the Fight, Cc. 

All which being fully proved as aforeſaid ; the ſaid Captain John Con- 
fable denied his Breach of Orders, or Neglect of Duty; but owned the 
ſigning the Paper, or Conſultation prepared by Colonel ir, and did 
it at his Requeſt, and for that he had received Damage in his Maſts and 
Rigging; and own'd no other Article to be true, but that he had ſign'd to. | 


ſame. But the ſaid Captain Vincent and Captain Fogg, for reaſon of ligt 
ing the ſame, alledged, That being deſerted during each Day's Engags 
ment by Colonel Richard Kirkby in the Defiance, Captain Fohn Conſtable i 
the Windſor, Capt. Cooper Wade in the Greenwich, and Capt. Thomas Hut 
ſon in the Pendennis, and left as a Prey to Monſieur Du Caſſe, they hit 
oval reaſon to believe 2 ſhould be Captives to the Enemy, And tit 
onourable John Benbow, Eſq; Admiral, &c. coming into Court, declar 
ed, That during the Six Days Fight the ſaid Captain 8 behaved himſel 
with great Courage, Bravery, and Conduct, like a true Engli/>man, ad 
Lover of his Queen and Country: And that the ſaid Captain Samuel Ji 
cent valiantly and courageouſly behaved himſelf during the ſaid Action, ul 
deſired Leave to come into his the ſaid Admiral's Aſſiſtance, then engag 
with the Enemy, and deſerted by all the reſt of the aboveſaid Ships; wha 
he did, to the Relief of the ſaid Admiral, who otherwiſe had fallen in 
the Hands of Monſieur Du Caſſe. 
W hereupon the Court being of Opinion, That the ſigning of the afor 
ſaid Paper brought them under the Cenſure of the 20th Article of Wa 
accordingly adjudged Captain Samuel Vincent, and Captain Chriflop8 
Fogg, to be ſuſpended : But the Execution thereof is hereby reſpited, vl 
his Royal Highneſs Prince George of Denmark, Lord High Admiral a 
England, &c. his further Pleaſure be known therein. | 
Capt. Thomas Hudſon, Commander of the Pendennis, died on Board Bs 
ſaid Ship, in the Harbour of Port-Reyzal, at Jamaica, the 


At Five a-Clock the 12th Day of O#zber, 1702. the Preſident, &c. bur. 
ing tiniſhed all the Buſineſs before the Court, diſſolved the ſame. 
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LV. De 


Wedneſday the 18th of November, the Grand Jury of Neſminſter 
found e ill of Indictment againſt the Defendants. 2 


O. On that 


Day an Habeas Corpus was moved for, and left at Newgate, and 
the Keeper refuſed to bring up the Priſoner on Thuy/day, but brought him 


at Friday Morning; and then he was arraigned, and plcaded Not guilty ; 
* 2 the Court then appointed the Trial to be on Ndneſday the 25th, that 
Ihe beiog the laſt Day that he could be tried, to have Sentence given againſt 
le ited Perſons in that Term. 


Mr. Swend/en moved for a longer Time, alledging, That a German, a 
material Witneſs for him, was gone into or{/ire. The Court then told 


7 him, that if any Perſon would ſwear, that any of his Witneſſes could not 
4 be at the Trial on JYedneſday, the Court would put off the Trial; but no 
W Oath thereof being made, the Trial came on upon the Day appointed. 
Oh Court being ſat, at which were preſent the Right Honourable the Lord 
70. Chief ie Holt, Sir John Powell, Sir Littleton Pon is, and Sir Henry 
Gould: 
en Swendſen being brought to the Bar, Proclamation was made 
3 wy, por being 2 e claimed, as his Right, the Benefit 
of a Party Jury; which was allowed him, and Leave to Challenge whom 
he would. He Challenged ſome ; and the Gentlemen ſworn were, viz. 
George Ford, Eſq; Francis Chapman, 
Enoch Roofe, Gent. Eraſmus John ſon, 
Timothy Thornlury, Eſq; Robert Bampton, Gear 
Abraham Falcon, Gent, | Matthew Boddin, ; 
obn Pack, Eſq; Thomas Pitts, 
. ames Beyneth, Gent. Henry Henderſon, 4 _ 
wy Cler. of Arr. Haagen Swendſen, hold up thy Hand. (Ipbich he did.) 
| other Cl. of Arr. Gentlemen of the Jury, look upon the Priſoner at the Bar. 
z He flands indifted by the Name of Haagen Swendſen, late of the Pariſh of St. 
n Gi in the Fields, in the County of Middleſex, Teoman; for that on the 
Y Sixth of November, 1702, one Pleaſant Rawlins, Gentlewoman, and a Vir- 
ney; gin, and Urmarricd, Grand-danghter and Heir of William Rawlins, Sen. 
nd that then deceaſed, and Daughter and Hir of William 5 before then 
on elſe deceaſed, was above the Age of Sixteen, and under the Age Eigbteen, 
* an aud then bad Subſtance and Eſtate in Mevcables and in Lands and Tenements, 
viz. in Menry, Goods, and Chattles to the Value of 2000 |. and in Lands and 
Tenements to the Value of 201. per Annum, to her and the Heirs of her Body. 
we And that the ſeveral Perſens, Swendſen, Baynton, Hartwell, Spurr, and 
hs Tho. Holt, the ſaid 6th Day 7 November, with Force and Arms, the 2 8 
3 Pleaſant Rawlins, as aforeſaid, being Unmarried, and Heir, and having Sub- 
ny flance and Eflate at the Pariſh of St. Giles in the Fields, in this County, for 
my the Lucre of ſuch Eftate and Subſtance of the ſaid Pleaſant Rawlins, did un- 
=—_ lawfully, ein , violently, and againſt the Will of the ſaid Pleaſant Raw- 
7 Jins, tale, carry, and lead away, with Intent to cauſe and procure the ſaid 
_ * Pleaſant Rawlins, againſt her Will, in Matrimony to the ſaid Haagen 
— Swendſen to be joined, and to him to be Wedded and Married; and that the 
— ſaid Haagen Swendſen, being a Man of a diſhoneſt Converſation, and of none, 
er very little Eſtate or Subſtance, then, and there, by the Help and Procure- 
ment of the ther Defendants, did feloniouſly marry the ſaid Pleaſant Rawlins, 
«th, anl and was joined to her in Matrimony, and then and there her did carnally know; 
11h, were to the great Diſpleaſure of God, againſt the Laws of the Dueen, to the Diſ- 
e Judge ce and Diſparagement of the ſaid Pleaſant Rawlins, and to the great 
in time Grief and Diſconſolation of all her Friends, to the evil Example of all others, 
in fig againſt the Form of the Statute, and againſt the Queen's Peace, her Crown and 
. Bredah Dignity. And that the ſaid | ho. Holt, after the ſaid Pleaſant Rawlins had 
Kirkby! been ſo unlawfully, violently, jj" ck ly taken, carried, and led away, and 
Yiſſervice AY fo the ſaid Haagen Swendſen Married and Medded as a 3 gue 3 well know- 
written, ing the ſaid Pleaſant Rawlins to have been ſo taten and led away againſl her 
s to the Will, and to the ſaid Haagen Swendſen to be Wedded and Married, after- 
of fig werds, viz the ſaid Sixth Day of November, in the ſaid firſt Year of the 
nga 
bes alſo the wa Haagen Swendſen, did walfully, knowingly and felontouſly re- 
mas H ceive, abet, comfort, conceal and oj the ſaid Haagen Swendien, with the 
they bal ad Pleaſant Kawlins to lye, and her carnally to know, then and there did 
And the eloniouſly incite, abet, help, cn. and procure, againſt the Form of the ſaid 
t, declu- te ute, and againſt the Queen's Peace, her Crown and Dignity. 
d him Cler. of Arr. Upon which Indictment he hath been arraign'd, and 
man, 1 pleaded Not guilty, put himſelf upon God and you the Jury at the Bar, 
nel I. being half F oreigners, and half Natives. 
tion, Cryer. O yes! If any one will give Evidence on Behalf of our Sove- 
en reign Lady the Queen, againſt the Priſoner at the Bar, let them conic 
's ; which och, and they ſhall be heard; the Priſoner ſtands at the Bar for his De- 
allen in WP" crance. 


Mr. Swendſ. Pray. my Lord, let me have Pen and Ink, I am not al- 
owed Counſel. ( Mhich his Lordſhip granted.) My Lord, I would beg 
de Favour of your Lordſhip, that the Evidence may be examined apart. 

* Mr. Soll. Gen. Is it not your Lordſhip's Pleaſure to call 
the other Jury, the Facts are ſo twiſted together, and have ſuch 
a Dependance one upon another, that there will be an Incon- 
ſemence to us, if it be otherwiſe ? 

Mr, Serj. Darnel. They may ſtand at the Bar by themſel ves. 

Mr. Montague. Or elſe it will break our Evidence: They may ſtand on 
be other Side, 

L. C. J. Halt. He muſt be tried ſingle. 

Mr. $211. Gen. May it pleaſe your Lordſhip, and Gentlemen of the 
uy, | am of Counſcl for the Queen : It was formerly reckon'd a leſs 
time to ſteal a Fortune of 10000 1. than to ſteal 12d. of her Money or 
90s ; but in the Third Year of the Reign of King Henry VII. to cure 
ls Defect in the Law, an Act of Parliament was made, whereby the 
*ilg away a Woman, having Goods or Lands, cr being an Heir appa- 
ent, contrary to her Will, and afterwards Marrying her, is made Felony, 
me Upon this Law the preſent Indictment is grounded. 


7 Went Rawlins was the Daughter of Mr. William Rawlins ; he hav- 
ol. V. 
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ing left her a conſiderable Eſtate, appointed George Bright and I/illiam 
Buſby to be her Guardians. Mr, Bright being dead, the other Guardian 
Mr. Buſby, for the better Education of Mrs. Rawlins; placed her under 
the Care of his Siſter Sabina Buſby. Mrs. Buſby and Mrs. Rawlins have 
lodged about Three Years laſt at the Houſe of the Widow Nightingale. 
Haagen Swendſen, with Mrs. Baynter, lodged at Mrs. Blak:'s in Helbeurn, 
and there they firſt projected and ccntriv'd how they inight make a Prey 
of this young Gentlewoman. The firit Step they took towards executing 
this Deſign was to get Lodgings at Mrs. Nightingale's Houſe for Mrs, 
Baynton ; for which Purpoſe ſhe was to paſs for a Country Gentlewoman 
of a plentiful Fortune. One Mrs. St. John was ſent to Mrs. Nightingale 
to take Lodgings for Mrs. Baynten, commending her to be a very good 
Woman; and that having the Misfortune of a Law-Suit, and being ob- 
liged for that Reaſon to attend it in Town, 'twas her greateſt Care to lodge 
in ſo reputable a Houſe as Mrs. Nightingale's was. Under this Pretence, 
Lodgings were there taken for her, At her firſt coming, ſhe was forced to 
put on a Diſguiſe z ſhe ſeem'd to live a virtuous Life, that ſhe might in- 
gratiate herſelf into the Favour of the Family, as often as ſhe had an Op- 
portunity of converſing with any of them : She pretended ſhe had a Bro- 
ther of a good Eſtate, one of the beſt Men in the World ; and ſhe hop'd 
he would ſhortly come to 'Fown, that ſhe might ſee him. In a little 
Time after came this Stwendſen (being nothing related to her) and ap- 
peared as her Brother, and frequently viſited her under Pretence of that 
Relation, But Mrs. Baynten was too well known in Town to continue 
long undiſcover'd ; Notice was ſoon given to Mrs. Buſby of the vicious 
Life Mrs. Baynton had led, and that ſhe was not fit to be in the fame 
Houſe with her. Mrs. Baynton having diſcovered this, and finding ſhe 
had no Time to bring about her Heſigns by Frauds and Wiles, and that 
no other Ways were left but open Force, the Priſoner at the Bar and ſhe 
took Meaſures accordingly; and in order thereto 'twas agreed, that a Writ 
ſhould be taken out againſt Mrs, Rawlins, Mrs. Baynton contrives to 
get Mrs. Rawlins and Mrs. Buſby into a Coach, and at a Place appointed 
a Signal was given, and the Writ executed, and Mrs. Buſby, Mrs. Raw- 
lins, and Mrs. Baynton, were all carried in the Coach to the Star and Gar- 
ter Tavern in Drury-Lane, where particular Care was taken to ſeparate 
Mrs. Buſby and Mrs. Rawlins, becauſe unleſs they did that, they could 
not hope to accompliſh their Deſigns. Mrs. Buſby was by Force kept at 
that I avern, without any Proceſs againſt her, till the Marriage was over; 
but Mrs. Rawlins was forcibly carried to Hartwell's the BailifP's Houſe. 
Mrs. Baynton pretended to be much concern'd for Mrs. Rawlins, and 
went in ll Haſte to call ſome of her Friends to be Bail for her. Some 
Time after Mrs. Rawlins was got to Hartwell's, in comes Mrs. Paynton, 
pretending that by mere Accident ſhe had diſcover'd her being there, 
hearing her Name as ſhe was paſting by the Door; that ſhe had been in 
dearch, but could find no Help; and that her laſt Hopes was her dear 
Brother Swendſen, and ſhe doubted not but he would bail her: He by 
Agreement had been placed near the Bailiff's, and ſo was ſoon found, 
and brought thither, and was very ready to affiſt her, In order to her 
Diſcharge, the Priſoner, the Bailiff, and Mrs. Baynten, carry'd Mrs Raw- 
lins to another Tavern, where they had a Parſon ready for the Purpoſe ; 
and there this young Gentlewoman, thro' divers Artifices, of which you 
ſhall have a full Account, was conſtrain'd to marry, Theſe are the prin- 
cipal Circumſtances, and they ſha!l be plainly proved to you. 

Mr. Serj. Darnel. My Lord, I think it neceſlary to open a little the 
Manner of getting this young Lady away, and the Contrivance of getting 
her into the Coach; for your Lordſhip knows, that if any are taken away 
without their Conſent, tho' they do afterwards con{.nt to be Married to 
ſuch Taker, yet he is guilty within this Statute. They were reſolved to 
take this Woman be Yhree: when they ſound they could not other= 
wiſe accompliſh their End. And Mrs. Baynton knowing Mrs. Buſby and 
Mrs. Rawlins were uſed every Friday Morning to go to a Chapel, called 


Reign of this Queen, at the Pariſh aforeſaid, the ſame Pleaſant Rawlins, and | Oxenden Chapel, Mrs. Baynton ſaid, I am going to Golden-Square, and if 
9918 8 : | you are going to the Chapel, Ill ſet you down, if you pleaſe : They, glad of 


ſuch a Convenience, thought no Harm, but went in the Coach. They 
had gone no further than Dartmouth-Sireet, but theſe Bailiffs come. 
Hartwell opens the Coach, and goes into it; they o out to the People 
for Help; Hartwell pluck'd up the Glaſſes, and thoſe Bailiffs about the 
Coach cryed, It is an Arreſt of a Cheat, that owes Money to Tradeſmen. By 
this Means they carried her to the Star and Garter in Drury- Lane. 
When they had them there, the next Thing was to get her away from her 
Friend Buſby, for unleſs that was done, they deſpaired * her to 
marry Swendſen. Mrs. Baynton pretended to go find out Mrs. Rawlins's + 
Friends to bail her; but that was to meet with Stoendſen: As ſoon as 
Mrs. Baynton was gone, the Bailiffs forced Mrs. Rawlins trom Mrs. Buſby, 
and Mrs. Buſby was kept there by Force till Five a-Clock, till all was 
over. The Bailiffs, as they carried Mrs. Rawlins away, called her Jade 
and Slut, and bid her pay her Debts; and ſa:d, Put on your Maſt, you Jade, 


for we will have no Mob to reſcue you; the put on her Maſk, and the reſt of 


the Bailiffs followed her, and ſaid, She was a Cheat, and was arreſted. 
Then it was Time to open the Scene. Hartwell carricd her to his Houſe, 
and Mrs. Baynton pretending to be coming by and hearing of her Name, 
open'd the Door, and by an extraordinary Manner burſt into the Bouſe, 
and told her, Madam, I went te all your Friends, but could find none 
at Home; but I have been with my dear Breather Swendſen, who will 
come with another to bail you, and it will not be lang before they come 
for they were placed at the Five Bells, very near Ha7riwel's Houſe : 
Upon this ſhe went out again, and brought in Swendſen, and one 
Holt, who keeps the Mitre Tavern in Kins-Street, Weſtminſter, And 
truly when they were there, and talked of being Bail, then they would all 
go in a Coach to the Vine Tavern, the Place where they deſigned the 
Marriage; and they had got Two proper Inſtruments there ſor the Buſi— 
neſs, the Chaplain and the Clerk of the Flezt. When they had her there, 
my Lord, the Bailiff aſked if ſhe had any Bail? Mrs. Buznton (aid, that 
Mr. e Mr. Helt would be her Bail; the Bailiſf ſaid, I will nat 
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take Swendſen's Bail, be is 4 Man 1 lnow not; but My. Holt I know, J 


will take his. The poor Woman begged upon her Knees, For Chriſt's 
Sake let me ſend for my Friends; and they pretended to ſend for Abun- 
dance of them, but none came. Then ſhe was threatened with Newgate, 
for that often came out; I you cannot get Bail, to Newgate you muſt go, 
and there muft lie, This was often ſaid by Hartwell. Then Mrs. Bayn 
ton cry'd, (as ſhe could do at Command) O how I pity you, Mrs. Rawlins, 
Is there no Way in the Law to help you? IT believe, if you were married, 
that would put an End to the Action. I hen — to the Bailiff ſaid, 7 
this Gentlewoman were married, would it not put an End to it? The Baill 

ſaid, I can't tell but it might, if ſuch a Thing were. Well, now her rich 
Brother Swendſen is propoſed, the muſt be married to him; the Bailifts 
threatening her ſeverely, that ro Newgate ſhe muſt go, if ſhe did not. Im- 
mediately they brought in the Chaplain and Clerk of the Fleet, and read 


the Form of 
might be followed and prevented, Keds being provided for the Purpoſe at 


thoſe Places, as your Lordſhip ſhall hear. And, my Lord, this taking of 


this Woman thus away againſt her Will, is an Offence againſt the Act of 
3 Henry VII. and, my Lord, we deſire that the Statute might be read. 
E. 2 F. Holt. It ſhall be explained. 
Mr. Broderick. My Lord, there was a whole Night compleated before 
the Priſoner was ſeized, | 
Then Mr. W. Buſby is called ſor, and ſworn, 
He is aſked, Do you know Mrs. Pleaſant Rawlins ? 


Mr. Serj. Darnel. Give an Account of her. 
Mr. Buſby. dhe is the Daughter of Hilliam Rawlins deceaſed, who left 


his Eſtate to Dr. Bright and myſelf, to be ſold for Payment of his Debts and 
Legacies, and left the Surpluſage to his Daughter, which is about 2000/. 

Mr. Serj. Darnel. What Lands has ſhe ? 

Mr: Buy. She has 20 J. a Year, 

Mr. Serj. Darnel. What Age is ſhe of ? 

Mr. Buſby. She is near Eighteen, 

Mr. Montague. Was ſhe ever married, or no? 

Mr. Buſby. She was unmarried. 

Then Mrs. dabina Buſby was called and ſtwern, as alſo Mrs. Nightingale. 

Mr. Swendſen. My Lord, I beg the Favour that only one Witneſs be 
heard at a Time, 

Mr. Soll. Gen. Mrs. Nightingale, do you know Mrs. Pleaſant Rawlins, 
and Mrs. Buſby *—-—— Mrs. Nightingale. Ves, I do. 

Mr. Sell. Gen. Have they lodged at your Houle ? 

Mrs. Nightingale. Yes. 

Mr. Soll. Gen. How long? 

Mrs. Nightingale. Above Three Years. 

Mr. Soll. Gen. Have you any Knowledge of Mrs. Baynton ? 

Mrs. Nightingale. Yes. | | 

Mr. Soll. Gen. How came you acquainted with her? 

Mrs. Nightingale. One Mrs. St. Jobn came to me to know whether I 
took Boarders? I ſaid, I had taken ſome, but would take no more, un- 
leſs it were the ſame Ladies again. 

L. C. J. Hilt. Who was it came to you? 

Mrs. Nightingale One Mrs. St. John. 

Mr. Soll. Gen. Mrs. Nightingale, ſpeak out, that my Lord may hear you. 

L. C. J. Holt. Did Mrs. Buſby lodge with you ? 

Mrs. Nightingale. Yes, my Lord, we were very intimate before ; and 
ſince it pleaſed God to take away her Huſband, I was pleaſed with her, 
and very willing to take her into my Houſe, 

Mr. Call. Gen. Acquaint his Lordſhip how Mrs. St. Jabn came to you. 

Mrs. Nightingale. Yes, my Lord, as near as I can, She came to me, 
and aſk'd me, it I took Boarders? I told her, No, I would take none, 


except it were thoſe Ladies I had before: She told me ſhe had an Acquaint- | pe 


ence that was a Widow Lady, that came out of /7/t/hire, about a Suit of 
Law, and would be in a very ſober Family near a Church. But however, 
denied her Lodgings, and did expect to hear no more of her. But about 
three Weeks or > Monch after, ſhe came to me again, and aſked me whether 
I had altered my Reſolution, 

L. C. J. Holt. Go on. > wt 

Mrs. N:ghtingale. My Lord, Mrs. St. John ſaid, that the Lady was 
come to Town on the Saturday Night before, very much indiſpos'd in her 
Journey. I aſked her, whether ſhe knew this Baynton, or no? Mrs, St. 
Jobn ſaid, Ves; ſhe was very intimate in the Family, and ſhe ſaid a great 
deal more of her, which I cannot remember. She ſaid alſo, that ſhe would 
have boarded her herſelf, and would have been glad of her Company, if 
ſhe had had Conveniences for her. Then ſhe aſked me, whether ſhe 
ſhould come herſelf and give her own Character? We thought no Harm, 
ſhe being a Woman, and not a Man. She further ſaid, that Mrs. Baynten 
had ſeen a Maid, whom I knew, and ſhe believed ſhe would take her, I 
enquired of another who lived in the Mews, if he knew Mrs. Baynton; he 
ſaid, Yes, and that ſhe came of a good Family. At length ſhe came, and 
made a very modeſt Appearance in her Behaviour and Garb. She ſaid to 
me, that I was very curious in taking in Boarders, and for that ſhe liked 
me the better. I conſented ſhe ſhould come, She aſked me what | would 
have a Week? I told her Twelve Shillings for herſelf, and Ten Shil- 
lings for her Maid. She concluded to come on the VMedneſday following; 
which ſhe did with her Maid, a modeſt Girl, and a Neighbour, which 
gave me the more Encouragement. She carried herſelf very well till Mi- 
chaelmas-Day at Night, when we heard of her new Brother; ſhe ſeem'd 
elevated at the News, and fell into Convulſion Fits, which | beliey'd were 
real Fits. She ſaid ſhe had a dear Brother, a good Chriſtian, and he 
would come on the Morrow, When he came, he brought two Gen- 
tlewomen with him, very modeſt, which I never ſaw before, nor ſince. 
Mrs. Baynton made a Pot of Coffee, and ſent for a Bottle of Wine, and ſhe 
told her Brother before me, what good Lodgings ſhe had, and ſaid ſhe 
wiſhed he would come and lodge near them, for ſhe knew he had but a 
puny Stomach, and believed he would like her Victuals. He ſaid it was 
not convenient for him, becauſe his Buſineſs called him every Day to the 
Change. She ſaid alſo, there was a Bowling-green near them, where he 


might divert himſelf. But all would not do. She aſked me what I would 
have a Meal if her Brother ſhould come at any Time : I ſaid, when I had 
other Ladies, if any of their Friends came, I had Twelve-Pence a Meal of 
them. On Friday he came; I went to Church, and lett them together 
at Cribbage, as I found them at my Return, 


pI 


arriage, and after carried her to ſeveral Places, leſt they 
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TL. C. J. Holt. What Day of the Week was this? | 
_ Mrs. Nightingale. The 7 before the Sacrament. Mrs. i 
to Mr. Swendſen, before Mrs. Buſby, You have an extraordinary Ha 
making Punch; ſo the agreed to make a Bowl the Monday follow; u 
but Mrs. Rawlins hardly drank any, ſhe not liking any ſtrong I. 18. 
After this, ſhe told me, her Brother was very ill of his Journey Juan 
lately come out of the Country, tho' I don't underſtand he was int ten 
Monday before Michaelmas-Day, we were at Dinner with Two meg 
our Family, when Mrs. Baynton ſaid, ſhe had an Intereſt in a Norte) $1; 
and invited us all aboard; But he, viz. Mr. Swendſen, did not come du 
Houſe till Four Days after ; but on Friday we concluded to goon A 
day; there were Eight of us in Company in all, Mrs. Rawlins, Mrs ps 
25 I and my Daughter, and Mr. Ball another Lodger, belonging 
xchequer. We went and had much Diſcourſe; after baving 
Glaſs of Wine, the Cloth was laid, and the Maſter offered a Bose 
Punch; ſays Mr. Stendſen, Ladies, I would pleaſe you all, and leay 4 
to your Liberties to drink that you pleaſe. wy 
L. C. J. Holt. Is this Perſon Mrs. Baynton's Brother? 
Mrs. Nightingale. This is he that went for her Brother. 
T. C. J. Holt, Whereabouts is your Houſe? | 
Mrs. Nightingale. Near Tuttle-fields. 
Mr. Soll. Gen. This Mrs. Banton came to you under the Charadet d 
a Country Lady on a Law-Suit ; do you underſtand that ſhe was ſo 
13288 — My 8 She ſaid ſhe came from the Bath. 
r. Soll. Gen. You miſapprehend the. Queſtion; Do you u 
that her Pretence was true ook = 6 On RY 
Mrs. Nightingale. I enquired of ſeveral Perſons, who acquainted m 


that the Bayntons lived in Wilthire ; but it was not long before we ber 
to ſuſpect her, for there ſeemed to be an extraordinary Love between hs 


and Stoendſen, more than is uſual between Brother and Siſter. I ſaid, . 
dam, I wonder you don*tmarry your Brother. She ſaid, ſhe thought tha 
'twas not lawful. I ſaid there was ſuch a Thing done in Weftminſter, of | 
Man's marrying Two Siſters. ; 
Mr. Soll. Gen. Pray call to mind what Time it was that you firſt gan 


Notice to. her that ſhe ſhould not continue in your ings. o 
Mrs. Nightingale. When I firſt miſtruſted her, I gave Notice of it in ꝙ D 
Family. But we being all Women, and fearful of her, thought net ft t Ml 
give her Warning till her Month was up. But before that, ſhe came u wo 
anc 


me, and told me, and ſaid, Mrs. Nightingale, I have received a Lem 
from my Siſter Baynten in the Country, which informs me, that the Tri. 
tees will agree, and fo I deſign to return when my Month is up, for thi 
Town is very chargeable. Very well, faid I, for I expect ſome Latin 
5 ſhortly. I went down to my Family, and expreſs'd my Joy to then, 
and ſaid I was very glad Mrs. Baynton had prevented me; for if ſhe had net 
2 me Warning, I would have given her Warning, for I reſolved fe 

ould not ſtay. | 

Mr. Soll. 
Baynton's ill Carriage; did 

Mrs. Nightingale. No ; 
| as I ſuſpected any Thing. 

Mr. Soll. Gen. Do you know whether the Maid had told any Thing u 
her or not? 

Mrs. Nightingale. The Maid ſaid to her, Madam, don't you (1 
Strangeneſs in the Family? Yes, ſaid ſhe, I can fee and bear agree 
deal; but when I am rouzed, Tl} be like a Lion. 

Mr. Soll. Gen. How long was this before Mrs. Rawlins was taken a1 

Mrs. Nightingale. I can't prefix the Time, but it was before the gan 
me Warning. 


en. Mrs. Nightingale, it ſeems you had Notice of Mn. 
2 take any Notice of it to herſelf? 
did not, but I gave the Maid Notice as fon 


f J. Holl. Was ſhe gone from your Houſe before this Thing hap 1 
ne 
Mrs. Nightingale. No, my Lord; ſhe told me on Medneſday, that be " 
Time was out; but faid, There is a Fellow in Town that 1 fear wil — 
cheat me, and I am taking out a Statute of Bankruptcy againſt hin * 
which I think will cauſe me to ſtay in Town a Week longer; ſhe ah yg 
told me, ſhe had taken a Place in the Coach to go on Thurſday, but ad 00 3 
loſe her Earneſt, for this Buſineſs would detain her a Week longer. M, 
Mr. 8 Did you ever obſerve they were together in private? th : 
Mrs. Nightingale. No, my Lord; we never had any Suſpicion of M A 
Stwendſen, but of the Woman, for ſhe could put on all Manner of Diſguil 1 
Mrs. Buſby being called, ſbe is ſworn. 0. ä 
Mr. Soll. Gen. Pray, do you know Mrs. Rawlins ? 4 
Mrs. Buſby. Yes, I do. : - K 
Mr. Soll. Gen. How came you firſt acquainted with her? M wg 
Mrs. Buſby. My Brother Buſby was one of her Guardians, and put it Ad. 
under the Care of my Huſband, while he was living, which was Four J 3 
ago this Chriſimas. She came to us by the Conſent of her Guardian. . ö 
Mr. Sell. Gen. At what Place did you lodge? lem i 
Mrs. Buſby. We lived in Stretton-Grounds ; but ſince my Huſband de me ap 
which is Three Years laſt July, I left Houſe-keeping, and then we * Balg. 
and * at Mrs. Nightingale's. yy 5 
Mr. Sell. Gen. How long have you continued at Mrs. Nigbtingalls! 7 c 
Mrs. Buſby. We have continued there ever fince. M 
Mr. Soll. Gen. Do you know Mrs. Baynton ? 3 
Mrs. Buſby. Yes, I do; the lodged at Mrs. Nightingale's. fo 45M 
Mr. Sell. Gen. Was there any body who uſed to come to her there? Ms 
Mrs. Buſby. None except a Change-Woman. jon ag 


Coun. Do you know any Thing of Mr. Swendſen ? 
Mrs. Buſby. Sir, the firſt of his coming to Mrs. Nightingale's, was 
Day after Michaelmas-Day. Mrs. Baynton ſaid, that ſhe had a Brother! 
was to come to Town; which he did the Day after, with | wo Gentlem 
men, which I never ſaw either before or ſince; but Mr. Swens/en after® 
came ſeveral Times to her as her Brother, her Siſter's Huſband ; and! 
deſired that he might dine with her ſometimes ; for which the agreed 
Mrs. Nightingale at 12 d. per Meal. | 
Mr. Soll. Gen, Was this Mrs. Rawlins at any Time in private ® 
Stwendſen ? N 
. Mrs. Buſby. Never that I know of in all my Life; we were alwsſ* 
Company together when he dined there, and the Times that he di 
there we computed to be g or 10; he was there ſometimes when we * 


þ 


not at home, 
Mr. 


650 2708. 5. K. 


How did Mrs. Baynton behave herſelf when ſhe was at 


Mr. Soll. Gen. - 
Mrs. Ni 4 a 
We thought very well of her, till at laſt we diſcerned too 
wy 922 — Mr. Swend/en and herſelf ; we ſuſpected her Vir- 


thought ſhe would Drink ; and were informed ſhe would Swear : 
de ſaid ſhe muſt ſtay in Town about a Month or Six Weeks about a Suit 
— Her Maid told her of the Strangeneſs of the Family; ſhe ſaid 
had beſt be Civil, or elſe ſhe would ſtay and plague them. She told 
Irs. Nightingale at length, the Town was chargeable, and her Buſineſs 
gone, and that ſhe would return into the Country. 
"Mr. Gall. Gen. What do you know concerning Mrs. Rawlins being 


ken away? 


_ Buſby. Mrs. 
RR — Morning, 


nuch 
, and 


Baynton knowing it was our Cuſtom to go to Oxendon 
ſhe came and told us ſhe had occaſion to go 
do Golden Square; and that being in the Way, ſhe invited us to go with her 
In the Coach, and ſhe would ſet us down at or near the Chapel. When 

« came to Dertmouth-fireet, ſomebody bid the Coachman ſtop : I expected 
We thould ſet us down as ſhe promiſed. On that ſide where I fat, there 
were old Buildings, and as | was looking out, I heard Mrs. Baynton cry 
out to the Coachman, Drive on; and all of a ſudden I ſaw a Man in the 
Coach, which was Hartwell the Bailiff. Mrs. Rawlins and I were in a 
very great Fright, knowing nothing. I ſaid, For God's ſake, let's come 
out, we are not concerned. Hartwell ſaid we were the Perſons that he 
came for. | begg'd of him to let us come out: Hartwell had his Arms 
bout Mrs. Ratolins's Side, and ſaid, Tis this Lady and you that I am con- 
cerned about. I aſk'd him what it was. Said he, Let you and I have two 
or three Words together, and all will be well wo I faid, You don't 


inted me i : f 
k 1 will ſay any thing to you, unleſs I have my Friends by me; Mrs. 
ve bern — in the Do ſaid, No, Madam, be ſure — don't. 5 could not 
* be tell what he would do with us; at length he carried us all to the Star and 
aid, M. (Carter Tavern in Drury-Lane. I preſs'd him to let us go to Fleet fireet, 
ught tha for | had Friends there. Hartwell was very angry, and would hear no- 
nr, GL thing of it. When we came to Drury-Lane, Mrs. Baynton would have 
6 had us put on our Maſks ; I ſaid I had done nothing amiſs, and I would 
3 ot. When we were in the Room at the Tavern, Mrs. Baynton haſtened 
Ter out of the Room as faſt as ſhe could, pretending to go for my Friends. 
tin ap Mrs. Rawlins and I were in a great Conſternation, wondering what they 
not fit v BN ould do with us: 1 took hold of her Arm, and told her I would live 
Sow. and die with her. The Bailiffs came in, and ſaid ſhe was their Priſoner, 
** and took her by Violence from me: They told me ſhe muſt go with them, 
be Tut for they ſaid ſhe was arreſted by a Writ out of one Court, and I by one out 
» for thi of another. When ſhe was going, I put my Head out of the Window, 
ic Ls nd cry'd Murder, Murder, ſeveral Times: When I pull'd in my Head 
to hay again, Spurr ſaid, What have you got by your Bawling ? and ſaid they 
e had a ere better known there than I. They brought a Man to me, who ſaid 
olvedl he had Orders to keep me, and that he had only a Crown for his Pains ; 
but he would not ſuffer me to ſend for any body. The Gentlewoman of 
of Mas the Houſe came up, and ſaid I had done a Diſkindneſs to her Houſe by 
en ing out Murder: She ſaid to me, Look and ſee whether your Name be 


ſpelt right, for it may be a falſe Arreſt, c. Wakeman that went away with 
Mrs. Rawlins, came back again, and ſaid, the young Woman was well, 


Thing og and that he left her eating Fowl and Bacon; I ſaid, I wiſh ſhe was well. 

The Gentlewoman of the Houſe bid the Bailiff ſhew me the Writ : He 
you ſee 1B did he could not read well; but there was the Name of Sabina Buſby, at 
ar a gte the Suit of one Jones: But when he heard my Complaints a conſiderable 


while, he ſaid he would go to my Friends, and would go as cheap as a 
Porter, and as ſoon, I ſent him to Mr. Thornton and Mr, Naſh : He pre- 
tended to go, but return'd no more till Night. 

Mr. Soll. Gen. You ſay you cry'd out Murder, how did Mrs. Rawlins 


en away! 
ſhe gar 


ing by bchave herſelf then! 

url Mrs. Buſby. It was her great Fright and Crying that made me endea- 
„ (nat our her Reſcue; when we ſaid we wou'd die together, then it was when 
fear wi they forc'd her from me ; the Surprize was ſo great that made me cry out 
1 after that manner that | did: Upon which ſome Neighbours came in, 


but they told them it was an Arreſt, and therefore they would not med- 


| 4 ele in it. 
ger. Mr. Sell. Gen. Mrs. Buſby they kept you till Night, you ſay ; did 
IT they take or require Bail for you before you was diſcharged ? s 


Mrs. Buſby. I'll tell you, Sir, if you pleaſe: I did not know what I was 
arreſted for, it might be Murder or Treaſon, for aught I knew. There 
was alittle Boy by, ſaid, Madam, I know Mr. Un#le, your Friend in New- 
market, and I'll go for him: He went, but when he return'd again, he ſaid 
be was not at home; which I thought was a Lye. There was a poor 
Man, a Labourer, working in the Chimney, he * me a Wink, and 


d * ſaid, Madam, I'll go for him; but I ſaid to him, Pray don't leave me; I 
on dezan to be afraid, for I did not know how my Life might be concern'd. 
rdian, Said the little Boy, I'll go any where for you. I ſent him for T'wo Gen- 


tlemen, who came: The Bailiffs ſaid they had an Action of 200 J. againſt 
me; the Gentlemen told the Bailiffs they were come to bail me: The 
Bailiffs were very impudent, but ſhuffled about a-while, and left me, and 
took no further notice. 

L. C. J. Holt. Did they take any Bail for you? 

Mrs. %%% No, they left me with theſe Gentlemen. 

Mr. Mintague. When you went out in the Morning, did you deſign to 
£9 any where elſe but to Chapel ? — Mrs. Buſby. No where elſe. 

Mr. Montague, Was it your Invitation to Mrs. Baynton, or her Invita- 
on to you to go in the Coach? 

Mrs. Buſby. It was Mrs. Bayntin's Invitation to me; I had not a very 
good Opinion of Mrs. Baynton, for we ſuſpected her Virtue in the Family, 
} reaſon of her too familiar Carriage to her Brother; but being to go 
wortly away, I apprehended no harm. 


1 1 Mr. Montague, Did Mrs. Rawlins go with you?—— Mrs. Buſby. She did. A ate 
* » Montague. Mrs. Buſby, do you know the Priſoner ? Is this the of Women's lying- in. 


lan that came to Mrs. Nightingale's Houſe ?f—— Mrs. Buſby. Yes, Sir. 
Judge Powel. How long was it from the Time that you were parted 
ſter Arreſting, that you ſaw Mrs. Rawlins again? 

Mrs, Buſby. The firſt time after was on Saturday, when they were be- 
re the Recorder. 
L. C. 7. Holt. When did you find her ? 


for forteably Marrying Mrs. Rawlins, 


and Mrs. Rawlins ? 


(454) 
15 Lord. 
believe. 
Mr. Montague. When you ſaw her put into the Coach, did you hear 


her cry out ? * 
Mrs. Buſby. No, Sir; it was I that cry'd out. 


I. C. J. Holt. Was you at the finding? —— Mis. Buſty. No, 
JL. C. J. Holt. What Time was it? — Mrs. Buſby. About Noon, 


Mr. Montague. Did Mr. Swendſen make any Entertainments, or no? 
Mrs, Buſby. But one, as I know of. 8 

Priſoner ſpeaks to Mrs. Buſby, and ſaid, Have you done ? 

Mrs. Buſhy I think ſo. 

ch. f you have, I'll - you a Queſtion ; Did you know of any 
Love between Mrs. Rawlins and ine ? 

L. C. J. Holt. Did you know any thing of Love between Mrs. Raw- 
lins and the Priſoner, or no? 

Mrs. Buſby. No, my Lord. [| Ars. Baynton's Maid call d and fuorn. 
Mr. Soll. Gen. Pray, did you know Mrs. Baynton ? —— Maid. Yes. 
Mr. Sell. Gen. Was you her Servant? Maid. Yes, vir. 

Mr. Soll. Gen. Who recommended you to her? — Maid. Mrs. St. John. 
Mr. Soll. Gen. Do you know one Nr. Swendſen ? 

Maid. Yes, my Lord; there he is. [pointing to him.] 

Mr, Sell. Gen. Did you ever ſee him before you were hited to your Miſtreſs? 
Maid. No, my Lord; I never ſaw him before. 

Mr. Soll. Gen. Did you ſec him when you was with your Miſtreſs ? 
Maid. Yes, my Lord. 

Mr. Soll. Gen. Do you know whether there was any Relation between them? 
Maid. Yes, my Lord ; they went for Brother and Siſter. 

Mr. Soll. Gen. How long was you with her? —— Maid. About a Month. 
Mr. Sell. Gen. How did ſhe behave herſelf ? | 

Maid. Fill the laſt of her Time, very well; but the Family had'a 
Miſtruſt of her long before ſhe went away. 
Mr. Soll. Gen. Do you know the Reaſon why they miſtruſted her? 
Maid. 1 do not know, my Lord. | 
11 Sell. Gen. Do you know what was the Cauſe the Family miſtruſted 
her 

Maid. They thought her a looſe ſort of a Woman, and therefore they 
miſtruſted her. | 

L. C. J. Holt. Did they diſcern any Familiarity betwixt them? 

Maid. No more than as Brother and Siſter. 

Mr. Soll. Gen. After this Suſpicion, do you know whether the Family 
expreſs'd any Reſentment ? 

Maid. No, my Lord. | 

Mr. Soll. Gen. Did you live with her when Mrs. Rawlins was taken away? 
Maid. Yes, my Lord; but I went away the next Day. 

Mrs. Berkley Sworn. 

Mr. Sell. Gen, Mrs. Berkley, pray was you preſent when the Priſoner. 
was taken up; and do you know whether he and Mrs. Baynton were Bro- 
ther and Siſter ? 

Mrs. Berkley. I went to Mr. Swendſen himſelf, and ſaid, Is this wicked 
Woman your Siſter? Says he, I cannot ſay ſhe is; but I have made her my 
Tool, and ſhe has done my Buſineſs, and I would get rid of her To-morrow, 
but that being Sunday I will not; but on Monday Pl give her a Reward for 
what ſhe has done, and then I'll diſcharge her, and never ſee her more. 
Mr. Montague, Relate what Diſcourſe you had with him to the Gen- 
tlemen of the Jury. 

Mrs. Berkley. | aſked Mr. Swen«ſen, Whether Mrs. Baynton was his 
Siſter ? He ſaid, No, ſhe is not my viſter ; but I have gained my End, in 
making her a Tool to my dear Wife: I'll gratify her for what ſhe has 
done, and put her away on Monday, and never ſee her more. 
Counſel. I think you lodged in the Houſe with her? 
Mrs. Berkley. No; but I was a Neighbour, and was very frequently there. 
Counſel. Did you ſee any thing to cauſe you to miſtruſt that there was 
any thing more than ordinary betwixt them r | 

IS, Berkley. No Cauſe at all, that I know of, 
Mr. Blake and his Wife ſworn. 

Mr. Soll. Gen. Mr. Blake, pray do you know Mrs, Baynton ? 

Mr. Blake. Yes, Sir. 

Mr. Sell. Gen. How long have you known her ? 

Mr. Blake. About Twelve Years, 

Mr. Sol. Gen. Pray is ſhe a Country Lady that has got a good Jointure? 

Mr. Blake. I know nothing but that ſhe works for her Living, 

Mr. Soll. Gen. Hath ſhe any Eſtate in the Country? 

Mr. Blake. None, as I know of. | 
Counſel. Do you know the Priſoner at the Bar? — Mr, Blake. Yes, Sir, 
Counſel, Where did he lodge at w Time ? 

Mr. Blake. He lodged at my Houle, 

Counſel. How long !—— Mr. Blake. About 6 or 7 Months. 

L. C. J. Holt. Where is your Houſe? Mr. Blake. In Red-Lyon-ftreet. 
L. C. J. Holt. What other Lodgers had you at the ſame time ? 

Mr. Blake. I had a Parliament-Man lodged with me at the ſame Time. 
L. C. F. Holt. Where did Mrs. Baynton lodge ? 

Mr. Blake. In the oppoſite Room againſt the Gentleman. 
L. C. J. Holt. How long time? Mr. Blake. About Seven Months. 
Counſel. How long was Mrs. Baynton gone from your Houſe before this 


Matter happened ? 


Mr. Blake. About Five or Six Weeks, 

Z. C. J. Helt. How long before Michaelmas ? 

Mr. Blake. I cannot certainly tell; but I believe much about that Time. 
Counſel When they were in your Houſe, what did you ſee betwixt them? 
Mr. Blake. Nothing of any harm, as I know of. 

L. C. J. Holt. Mr. Blake, did you never ſee any harm by Mrs. Baynton * 
Mr. Blake. Not as I know of. 

Mr. Soll. Gen. Do you know whether ſhe lay-in at your Houſe ? 

Mr. Blake. | know not; for aughtI know ſhe might: I know nothing 


Mr. Wakeman call d and fworn. 
Mr. Soll. Gen. Were you one of the Bailiffs that Arreſted Mrs. Buſby 


I/Vakeman. I was the Man that executed the Marſbal's-Court Writ, and 


L. C. J. Holt. Who employed you? IVakeman. Mr. Hartwell, 


Arreſted them. 


Mrs, Buſby, On Saturday in the Afternoon, | 
5 


L. C. J. Holt, Were you at Mr. Hartwell's Houſe! 


I. akeman, 


IWakeman. My Lord, T\l tell you the Truth of the Matter: On fa 
day before they were Arreſted, Mr. Hartwell was at my Houſe to ſee fc 
me; but being not at home, but in the Country, I came home about 11 
at Night: My Daughter ſaid to me, there was a Writ left by Mr. Hart 
well for ine to be ſerved, and it muſt be done To-morrow Morning. On 
the Morning he came to me, and faid, Mr. Wakeman, will you execute 
a Writ? He carried me to the Mitre- Tavern, and called for a Pot of Ale 
and a Bottle of White-Wine, and we had a Toaſt and ſome Cheeſe. 
While I was there, one Mr. Holt came in, a Man that I never ſaw in al 
my Life, and ſaid, The Buſineſs cannot be done this Day. 

L. C. J. Holt. What Day of the Week was this ? 

Wakeman. N he appointed me to call upon him at Nine next 
Morning. He ſaid, If I came firſt we ſhould get what we had before: 
He came in before we had done, and the Man of the Houſe was drefling 
himſelf in the Kitchen : We eat a Toaſt, and drank the Wine, and af- 
ter that, we had another. Mr. Holt call'd Mr. Hartwell out, and ſaid, 
It cannot be done; by and by he ſaid it might be done: I don't know 
what it was, but they took me to Stretton-Street.; Mr. Hartwell and Mr. 
Spurr was with me: I was aſham'd to ſtand in the Street, ſo I went into 
an Alchouſe, and drank a ſingle Pot of Drink. | 

Mr. Soll. Gen. Had you ſeen Mr. Swendſen before that Morning? 
Wakeman. No: I never ſaw him before in all my Life. At that, if it 
pleaſe your Honour, Mr. Hartwell and Mr. Spurr went before, and bid me 
follow the Coach, I did fo as near as I could, but could not keep pace 
with the Coach, being lame; but at Dartmouth Ground Mr. Spurr ſtopp'd 
the Horſes, and then | came up to the Coach; and Mr. Hartwell, | ſup- 
poſe, gave the Word of Arreſt, and into the Coach he went; but I did 
not go in becauſe there was no room, but rid behind it. The Coach was 
. order'd to go to the Star and Garter-Tavern in Drury- Lane. When we 
came, there, we went into a Back-Room ; and the Gentlewoman that had 
a Band-Box ſaid to Mrs. Rawlins, I will go to ſome of your Friends. 
L. C J. Holt. What did they do in Stretton- Grounds ? 
Wakeman. They were Arreſted there : The Gentlewoman was carry'd 
by Mr. Hartwell to his Houſe, and I follow'd them; but meeting with a 
entlewoman of my Acquaintance, ſhe ſtopp'd me. When I came to 
Hartwell's Houſe, Where is ſhe ? ſaid I. They told me ſhe was below 
Stairs. I ſaid I had a little Buſineſs elſewhere, that will detain me about 
an Hour: He gave me leave to go, When I went out, Mr. Holt call'd 
me over the Way, and aſk'd me, if Mr. Hartwell was at home? I ſaid, 
Yes. And is the young Gentlewoman there too? I likewiſe ſaid, Yes. He 
led me to the Frve-Bells in i ich- rect, into a Room where there were Three 
Boxes, and carry'd me to the middlemoſt Box, and there was a Gentleman. 
Connſel. Was it the Priſoner at the Bar ? 
Wakeman. Yes, I think ſo. At that Mr. Holt fill'd me a full Glafs, 
which 1 drank off; and I told him, I was going to do ſome Buſineſs in St. 
Martin's. And when I had done that, I went to Hartwel's Houſe again: 
I enquir'd for the Gentlewoman. Mrs. Hartwell ſaid, her Huſband was 
one along with the Gentlewoman to Helborn to make an end of the 
* aſk'd her, Whereabouts? She ſaid, At the Vine- Tavern. 1 
went thither, and aſk'd for Mr. Hartwell, There was he, and Mr. Bur- 
ler, and a Tallow-Chandler going to eat Steaks: They invited me to eat 
ſome with them; which I did. Mr. Holt came into the Room two or 
three times: Then Mr. Holt told me, I was diſcharged of my Priſoner ; 
ſo away I went. 
L. C. J. Holt. You were eating Steaks, you ſay, at the Vine-Tavern ; 
Was ſhe there then ? 
IWWakeman. There is a Court againſt the Tavern, and I ſaw the Gentle- 
woman looking out of the Yine- Tavern, where there were new Saſh- Win- 
dows ; as I came over the Way thro' the Court, this Gentlewoman look'd 
out of the Window. 
L. C. F. Holt. What, before you went in? 
Wakeman. Yes, my Lord; but I went in and ſaw him alone, but knew 
not whom he was, 
L. C. J. Holt. Did you ſee Mrs. Ratolins there? 
Wakeman. No, not at the Tavern. 
Mr. Soll. Gen. When Hartwell took away this Gentlewoman, did the 
go away quietly, or did Mrs. Buſby and ſhe make an Outcry ? 
IVakeman. She was a little frighted. 
L. C. J. Holt. Where was it you firſt ſaw Mr. Swendſen? 
IV akeman, At the Five-Bell | avern. 
L. C. J. Holt. When was it you ſaw him there? 
IVakeman. About Twelve a-Clock. 
L. C. J. Holt. Where was it he gave you the Pot of Drink? 
IVakeman. At the Five-Bells ; but it was Mr. Holt that gave it me. 
L. C. J. Holt. How many were there in Company there ? 
WWakeman. Only Mr. Holt, and Mr. Swendfen. 
Counſel. What was the Occaſion of your going? 
Maleman. Mr. Holt call'd me. 
Counſel. When was it you ſaw him out of the Window? 
Iakeman. About an Hour and a Quarter after. 
Counſel, What Anſwer did you give, when they aſk'd you where the 
Gentlewoman was ? 
IVakeman. I ſaid, ſhe was at Mr. Harttell's. 
Counſel. You ſaid you ſerv'd a Writ on Mrs. Rawlins, had you no Pro- 
ceſs againſt Mrs, Buſby ? | 

IV akeman. No, none at all. 

L. C. J. Holt. On what Account did you keep Mrs. Buſby ? 

Mateman. I did not keep her; but one Spurr was employed to do it. 

Counſel. You came back to Mrs. Buſby's ; did not you ſay that you had 
been with a young Gentlewoman, who was eating Fowls and Bacon ? 

IVakeman. Mr. Hartwell aſk'd me to eat ſome, 

Counſel. Did not you thew Mrs. Buſby a Writ, and read it to her? 

Mateman. I cou'd never read a King s Bench Writ. 

L. C. J. Holt. Can you read a 4/ar/hal's-Court Writ ? 

I akeman. Yes, but not the Latin of it. 

Counſel. When you went to Hartwell at the Vine-Tavern, did you aſk 
for Mrs. Rawlins 7 

Mateman. Ves, yes; I aſk'd where ſhe was? They told me they were 
making an end of it. My Lord, I had like to have forgot; I aſked where 
was the Priſoner? And Mr. Holt told me, they had juſt made an end of the 
Buſineſs. 


Haagen Swendſen 


tell (wore a great Oath, and thruſt me down Stairs, and forced me 


l .. Pleaſant Rawlins fworn,  - 
; Mr. Soll. Gen. Give an Account to his Lordſhip, after 

were Arreſted, and carried from Tavern to Tavern. 
Mrs. Rawlins. My Lord, I was Arreſted with Madam 
ried to the Star and Garter-Tavern in Drury-Lane. 

= C. F. Holt. oe were = carried thither ? | 
rs. Rawlins.” I was in a Coach going to Oxenden Chapel, w 

Bailiffs were about the Coach. EN Sit : den the 
Mr. Sell. Gen. Where did they carry you? 
Mrs. Rawlins. Jhey carried us to the Star and Garter in Drury. Lan. 
Mr. Soll. Gen. Who did they carry with you? * 
| Mrs. Rawlins. There was Mrs. Buſby, Mrs. Baynton, and I, and Hm 
well the Bailiff; when we came to the Star and Garter, they forced me, 
Staifs into a Back Room, but we got into a forward Room * we had ? 
been there long till they parted Mrs. By/by and I ; Mrs. Baynton was Y 
for our Friends, as ſhe pretended, I was in a very great Fright, but be 
Buſby ſaying, We will die together, they took me by Force from her; Har. 
a Back-Door into an Alley, When he went to put me into a Coach | 
cry'd out, Murder; then he threatened to put me into Newgate. He cn. 
ry'd me to his own Houſe, and nobody came to help me a great while; hu 
Mrs. Baynton ſaid, that as ſhe was going by the Door ſhe heard my Nang, 
and came in in a mighty Fright; ihe ſaid to me, Madam, I pity you, wil 
nobody Bail you? She told me, I will ſend to my Brother, who ſhall be Bai 
for you. She ſent for him, he came into the Room, and he faid, Why i 
the — Jefch you ? I ſaid, Enough is the Matter when I am arreſted for 
2001. and owe no Man a Penny. Said he in a Jocoſe way, What makes yy 


Buſby, ni os. 


cordit 
Punc 


affrighted at that ? I have a mind to arreſt you myſelf, Then 3 
took me thence to the Ne. nin in Holborn, — was an How! 3 of 


Two before I heard any Thing of Marrying, or any ſuch Thing, 
Coun. What did they do with you all that Time? 
Mrs. Rawlins. They got a Dinner ready, and after we had dined, be 
begged of me to have her Brother, and ſaid, that if'I did not marry him, 
I Gould be ruined, I told her, I would do nothing without the Advice of 
my Friends. I deſired my Friends to be ſent for, but they would not td. 
mit it. She looked on my Ring on my Finger, and ſaid, Let me fee you 
Ring from your Finger. I ſaid, No, you ſhall not. She ſaid, I will force 
it ot, I faid, I'll try that: But the forced it from me. 
Priſoner. Kemember you are upon your Oath. 
Mrs. Rawlins. I know I am. When ſhe took my Ring away, I aſte 
her what ſhe would do with it; ſhe ſaid, ſhe ſhould go and get a Wel. 
ding-Ring made by it. I told her, I would not marry without the Advice 
of my Friends. Away ſhe went and bought a Ring, and came up again, 
and faid to her Brother, the had a Ring. Well, ſaid I, give me my Ring, 
and do what you will with the other; ſhe ſaid, If I did not marry bet 
Brother I ſhould be ruined for ever. | 
There was a Miniſter in the Houſe, whom they ſaid had been there 
about a Quarter of an Hour, but I ſuppoſed longer ; they brought hin, 
with the Clerk, up Stairs; the Parſon ſaying, I hear there is a Couple u 
be married; he aſked no Queſtions, but told me, if I did not marry thi 
Gentleman, I ſhould be ſent to Newgate and ruined for ever, 
Ceun. Give an Account of what was after the buying the Ring. 
Mrs. Rawlins. W hen they brought the Ring, they ſaid to me, Wl you 
be married or no? I anſwered, I will not; there are none of my Friend 
here, and I will not marry without the Conſent of my Friends. The 
ſaid, If I did not I ſhould be ruined for ever. So with many Threats 200 
Perſuaſions, they at laſt prevail'd with me to marry. I was forced to mary 
him out of Fear, not of going to Newgate, but of being murdered, 
Coun. Where did they carry you ? 
Mrs. Rawlins. To Bates Houſe in Red- Lyon-Street, Holborn. 
L. C. J. Holt. What Time of Day was it? 
Mrs. Rawlins. I cannot give an exact Account; but I think it ou 
Candle-light, 
Priſoner. It was about Twelve a-Clock at Noon. 
L. C. J. Helt. What Time was it that you were marry'd ? 
Mrs. Rawlins. My Lord, it was about 1 hree a-Clock. 
L. C. J. Holt, When you went to Blake's Houſe, who was with you ther! 
Mrs. Rawlins. None but Mr. Swendſen, Mrs. Baynton, and J. 
L. C. J. Halt. Was there any Force or Threats us'd when you were 
Blake's Houſe ? —— Mrs. Rawlins. Yes, there was, my Lord. 
L. C. J. Holt. Give an Account of it. 
Mrs. Rawlins. They thruſt me up Stairs, and ordered to have a Bel 
ſheeted. Mrs. Baynton ſaid to me, Undreſs and go to Bed. I ſaid, I woull 
not. She ſaid, ſhe would pluck my Cloaths off my Back. I ſaid, ſhe ſhoull 
not. She ſaid, ſhe would pluck off my Cloaths and make me go to Bed, 
Coun, What did ſhe do with you? —— Mrs. Rawlins. She put me to Bet. 
Coun. Did ſhe uſe any Violence with you ? 
Mrs. Rawlins. Such Violence that made me go to Bed. 
L. C. J. Holt. How came you to be releaſed ? 

Mrs. Rawlins. It was Saturday Morning before I was releaſed ; the 
was ſome of my Friends came to the Place where I was. 
L. C. J. Holt. Then you were with him all Night? 

Mrs. Rawlins. Yes, my Lord. 
L. C. J. Hott. Mr. Swendſen, will you aſk her any Queſtions ? 
Priſoner, She muſt be my chiefeſt Evidence, my * the Wit 
neſſes come; ſhe muſt be the chiefeſt of them all. 
L. C. J. Holt. You will not aſk her any Queſtions now, but when tit 
Witneſſes are call'd ? 
Priſener. My Lord, I preſume ſhe does not go out of Court. [Ora 
given for her to ſit down. 
Mr, Sell. Gen. We have done with our Evidence at preſent. 
L. C. F. Holt. Mr. Swendſen, What do you anſwer to the Evidence! 
Priſoner. My Lord, I am very much unprepar'd for a Trial at preſedt- 
L. C. J. Holt. Why fo? 
Priſoner. Becauſe | had but little Time for Preparation, and I am ** 
repared, I defire that I may be allow'd Counſel. | 
L. C. J. Holt. No, no, it cannot be allow'd you; and as for the tin 
of your Trial, you were told, if you would ſhew good Cauſe to hats 
put off yet, the Court would have done it. 
Priſoner. Then I hope if I ſpeak any Thing that may be prejudicid® 
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my auſe, that the Court will not take Advantage from it. 
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225 Trial; I pray your Lordſhip to grant me this Favour, My Lord, 
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ſener. M 
on J. Hul. Remove her a little further. 
Coun. My Lord, he does it on purpoſe to fright her. ; 
Priſoner. We went (as I was telling your Lordſhip) aboard a Ship, 
hd — invited me to come the Week following, to partake of a Treat; 
cordingly | went, and there was one Mr, Pugh, and he and I made a Bowl 
£ Punch. Mr. Pugh at that Time courted Mrs. Rawlins, and that little 
ime | was acquainted with her, I diſcerned ſhe had a Kindneſs for me, 
1 had for her; and I told her I could not be eaſy while ſhe ſuffered Mr. 
deb to kiſs her; ſhe deſired me to be eaſy, and it ſhould be remedied, 

C. J. Halt. Mrs. Rawlins, do you remember any ſuch Thing? 

Mrs. Rawlins. My Lord, I do not remember any ſuch Thing, or that 
ny ſuch Words ever came out of my Mouth. 

Priſmer. Did not you ſay this, Mrs. Rawlins, Mrs. Swendſen I ſhould 
by, Fr not you ſay, If I would not fit by you, you would not eat a Bit or 
Crumb z when I ſat by you, and proffered my Place to another, can you 
y you were not oftended ? Mrs. Rawlins. No, I was not. 

Priſiner. Are not you upon your Oath ? did not you give me ſome En- 
puragement ? 
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red Mrs. Rawlins. I do not know how I could ſhew it you, I know not of 
ed. ny ſuch Thing. 3 
vice L. C J. Holt. You ought to ſpeak the Truth, becauſe his Life depends 
ain, pon it. Did you, in the nirſt Place, ever admit of his Courtſhip, in order 
ing, marry you | ; 
det Mrs. Rawlins. No, my Lord, I don't remember any ſuch Thing. 

I. C. J. Holt. Did you ever ſhew any Kindneſs to him upon any ſuch 
there ccount ? 
him, Mrs. Rawlins. No, I don't know I ſhew'd him any more Kindneſs than 
le to l the reft of the Family ſhew'd him, 
tha L. C. J. Holt. Was you ever in his Company alone? 


Mrs. Rawlins. No, my Lord. 
Priſener. To give me more Eaſe and Satisfaction, after Dinner we had 


| you r Bowl and Walnuts, Mrs. Swendſen peeled the Kernels and _ them 
ien me; ſhe gave them faſter than I could eat; ſhe heaped my Plate with 
They em; every one at the Table took notice of it, and ſhe jogged me with 
5 20d Knee, that I ſhould take them, and gave ſome to Mrs. Baynton, and 


id her take them and give to me. 
L. C. J. Holt. Mrs. Buſby, Were you there? —Mrs, Buſby. Ves, my Lord. 
L. C. J. Holt. Did you ſee any Thing of this Kind ? 

Mrs. Buſdy. No, my Lord. 

Priſoner. Will your Lordſhip be pleaſed to aſk her yourſelf ? 

I. C. J. Holt. Mrs. Rawlins, did you &er give peeled Walnuts to him, 
lend them to him in particular ? 

Mrs. Rawlins. No, my Lord, I do not know that I was more kind to 
im than the reſt of the Company. 

Priſcner. Every Body took Notice of it, and Mr. Pugh in particular. 
L. C. J. Holt. What do you ſay, Mr. Swerdſen ? 

Priſener. My Lord, Mr. Pugh, if he were here, would ſay the ſame as 
do. He was afraid I ſhould get away his Lady. 

L. C. 7. Halt. Where is he! Court. He is in the Court. 

L. C. J. Holt. You may have him for a Witneſs, if you will. 


it #2 


a Be Priſcner. More than this, before he went away, ſhe told him ſhe did 
would dt care for him; this ſhe ſpoke to make me more eaſy ſtill. This I believe 
ſhould ir. Pugh can witneſs, inaſmuch as Madam Buſby complain'd to her about 
Bed at Mr, Scereman's the Picture-Drawer's, who is one of my Evidenccs ; 


Cclire he may be called. 
L. C. J. Holt. Well, let him be called. So he bas called, and came. 
L. C. J. Holt. Hear ye, he calls you to be a Witneſs, you are not to be 
on your Oath, but are under the higheſt Obligation to tell the Truth, 
Mr. Screman. While I was drawing a Gentlewoman's Picture, Mrs, 
Inten's, there was a Fire, it began to be cold, they fell into Diſcourſe 
bout Mir, Stwendſen and Mrs. Rawlins, Mrs. Buſby was there at the ſame 
ime, they fell into Diſcourſe about Mr. Swendſen and the young Lady. 
J. C. J. Holt. Was ſhe there ? — Mr. Scoreman. Yes. 
L. C. 7. Halt. Where was it? 
Mr. Scar man. At my Lodgings; there were Mrs. Buſiy, the young 
dy, and Mrs, Baynton. 
L. C. J. Halt. Whoſe Picture were you drawing? 
Mr. Scereman. Mrs. Bayntin's. They fell into Diſcourſe relating to a 
ter of Love between Mr. Swendſen and the young Lady. She ſaid the 
ung Lady had a Love for Mr. Stocndſen more than the other, 
L. C. J. Holt. You heard her ſay io: 
Mr, Scereman. No - but J can fay Mrs. Baynten ſaid ſo. 
L. C. 7. Holt. But tell us what you heard. 
Mr. Seareman. She ſhould have faid fo, I did not hear her myſelf, but 
wards upon a Diſcourſe ſhe afterwards ſaid, What ſhe had ſaid ſhe 
puld „ J. Holt. What did the fay ? 
Alt. Scereman, I don't know that ſhe ſaid fo or not. 

ener. My Lord, may I ſpeak it as well as I can? He cannot ſpeak 
FP Abt, I'll ſpeak it to him, my Lord. 

er. V. ; 
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TL. C. J. Holt. No, no.— Did you hear Mrs. Buſby ſay any Thing ? 
What did ſhe iy ?—— Mr. Scoreman. In way of Diſcourſe ſhe ſaid fo. 
L. C. J. Helt. What, in way of Diſcourſe, did ſhe ſa nothing ? | 
Mr, Scoreman. I heard the Lady ſay only that Word, That all ſhe ſaid 
ſhe would land to. | 
L. C. J. Helt. What did you hear them talk about? 
Mr. Scoreman. They were playing at Cards, and ſhe took up the 
Tricks of Mr. Swendſez, which diſcovered Love, 
L. C. F. Holt. The Queſtion is, Whether you did hear them ſpeak any 
thing of Love, or not ? 5 8 
Prifoner. uy Lord, he would ſpeak better with an Interpreter. 
L. C. J. Holt. Let an Interpreter be called for, 
L. C. J. Helt. What Countryman are you? 

Priſoner. My Lord, he is a Dane. | 

[ The Interpreter, a Fury-man, was ſworn z and beginning to talk with Mr. 
Scoreman, and then he ſaid, He is none of my Country, he is a Dutchman, / 
don't under}land him. | | | 

L. C. 7. Helt. He ſpeaks Engliſh well enough. | 

Priſoner. Very well ; but he knows not where he begins : He would ſay 
what Mrs. B and Mrs, Baynten were ſpeaking, but knows not how 
to utter himſelt. | 

L. C. J. Holt. He cannot ſay any thing for you. 

Mr. Scareman. I heard but a few Words, and cannot ſay much of it. 

L. C. J. Holt. You muſt have a better Witneſs, or you are in a dan- 
gerous Condition. 

Priſener. My Lord, Mr. Pugh complained to Madam Buſby, that ſhe 
ſlighted him very much. 

L. C. 7. Helt. What, fot Love of you? 

Priſoner. Yes, my Lord, I could tell you of divers Things that paſs 
between Lovers, that would be impertinent for me to relate to wiſe Men. 

L. C. J. Holt, Let us hear ſome of them. 

Priſener. When we were by ourſelves, ſhe kiſſed me; and ſqueezed 
me by the Hand, when we walked privately in the Garden, 

L. C. J. Holt. Did ſhe kiſs you:? 

Priſoner. Yes, My Lord, and ſqueez'd me often. 

L. C. J. Helt. Did you not think her very coming? 

Priſoner. Yes, I did; and when we talk'd of Marriage, ſhe ſeem'd to 
be very well pleaſed, _ 

L. C. J. Holt. Mrs. Rawlins, you hear what he ſays : Did you ſqueeze 
him by the Hand and kiſs him ? Is it true ? 

Mrs. Rawlins. No, my Lord, I did no ſuch Trick, not I; and as for 
walking in the Garden, I did not walk in the Garden alone with him. 

Priſoner. I could mention a great many of theſe little Things; but if 
ſhe denies them I cannot help it. My Lord, the laſt time I was at the Houſe 
we had a Barrel of Oyſters; I ſtood with my Hands behind me, and as ſhe 
paſled by at any time, ſhe gave me ſqueezes by the Hand. 

L. C. J. Holt. What ſay you to this, Mrs. Rawlins ? 

Mrs. Rawlins, My Lord, I did not do fo, upon my Oath. 

L. C. J. Holt. She ſays ſhe did not do it, upon her Oath, 

Priſoner. Now for the Matter of Fact; as for the Arreſt, I never knew 
any thing of it, directly or indirectly, till I ſaw her at the Bailiff's Houſe. 

L. C. J. Holt. If ſhe did know any Thing of, or was conſenting to the 
Arreſt, why did you force her to the Tavern, and marry her with a Parſon 
you had provided for that Purpoſe ? 

Priſoner. She married me with as much Freedom as could be in a Woman, 

L. C. J. Holt. What ſay you to that Mrs.? 

Priſoner. Will your Lordſhip pleaſe to aſk her, whether I offered any 
Violence to her either by Word or Deed? 

L. C. J. Holt. Mrs. Rawlins, give an Account how you were carried 
from the Bailiff's Houle, 

Mrs. Rawlins. My Lord, when was at Hartwell's the Bailiff's Houſe, 
Mrs. Baynton pretended to come accidentally by, and that ſhe heard my 
Voice, and came in and ſaid, How do you do, Mrs. Rawlins ? You know how 
I do, faid I. She pretended to help me, and propoſed to go to her Brother to 
bail me; and he came, and I was carried from thence in a Coach to the Vine 
Tavern.— | She was aſked whether he came into the Coach ta her?] 

Mrs. Rawlins. Yes, he did, 

L. C. J. Holt. Did you cry out when they put you into the Coach? 

Mrs. Rawlins, No, my Lord, Idid not cry out then, I made no Noiſe then. 

L. C. J. Holt. What did he do then ? 

Mrs. Rawlins. They carry'd me to the Vine Tavern a Priſoner. 

Mr. Sell. Gen. She went willingly enough from Hartwell's Houſe to 
the Vine Tavern, becauſe ſhe thought that there ſhe ſhould be bailed, 

L. C. 7. Holt. Mrs. What was the Pretence of your being carried from 
Hartwell's Houſe ? 

Mrs. Rawlins. My Lord, they would not tell me before they carry'd 
me to the Place. 

L. C. J. Holt. Mr. Swendſen, Will you aſk any other Queſtions ? 

Priſoner, Not yet, my Lord. I defire the Parſon may be called that 
marry'd us. [Which was done.] 

L. C. J. Holt. Come, Doctor, you are not upon your Oath ; How came 
you to be concern'd in this Match ? 

Parſm. My Lord, it was at the Vine Tavern where I ſaw them, in 
Holbourn. 

L. C. J. Holt. Was it the Mitre or the Vine? 

Parſon. The Vine, I believe, my Lord. 

L. C. J. Holt. How came you there? 

Parſon. There was a Gentleman fetch'd me and the Clerk from the Feet. 

L. C. J. Holt. What to do? 

Parſan. He ſaid there was a Gentleman there to ſpeak with us. When 
we came there, the Clerk and I went up one Pair of Stairs and drank a Pint 
of Wine. Then we were led into another Room; I aſked him what I was 
to do? He told me, for to marry him to that Young Gentlewoman. 

L. C. J. Halt. Was there a * ? 

Parſen. Yes. When I ſawthe Licence I read it, and ſaw it a true Licence; 
Then I aſked the Gentlewoman her Name, to know whether it was the 
ſame that was in the Licence; and found it was the ſame. 

L. C. J. Holt. Was it written in the Licence, that the Marriage was to 
be performed at the Vine Tavern? 

Parſm. No, tl ode But a Blank was left. 
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L. C. J. Holt. Did you take the Queen's Duty? 
' Parſon. No, my Lord, but returned their Names to the Superviſor : 

My Lord, when I aſked her Name, I alfo aſked her whether ſhe was willing 

to be married? She ſaid ſhe was willing. And another Gentlewoman was 

with her, that ſaid ſhe was her Siſter ; I ſaid to her; Madam, if you con- 
ſent, and your Siſter is willing, here is a Licence, for I believe there is 
no Danger to N you. | 

L. C. J. Holt. Did you aſk her any other Way than in your Form, 

Mill you have this Man to ycur wedded Huſband ? 

Parſon. I aſk'd her, whether ſhe was willing to marry ? She ſaid, Yes, 
ſhe was willing. : 
L. C. J. Holt. But did you aſk her, before you did the Office? 
Parſon. Yes, my Lord, I did, and ſhe conſented to it. 
Counſel. Pray, who was the Perſon that came to the Fleet to you, to 
carry you to the Tavern? Was it the Gentleman at the Bar? 
Parſin. No, twas not him. 
Mr. Meountague. How long was it before you went to him, after you 
went into the Tavern? | | 
Parſon. My Clerk and I went in, and fat the drinking a Pint of Wine, 
about a Quarter of an Hour, then we went to the Gentleman. 
I. C. J. Holt. Do you think that they ſhould grant Licences to marry 
in a Tavern, and out of Canonical Hours ? 
Parſon. I never did it in all my Life before, and never will do it again. 
Mr. Soll. Gen. What was the Reaſon why you were conducted into ano- 
ther Room, and not where they were? Parſen. I know not the Reaſon, 

Mr. Soll. Gen. How long were you in the Room, where they were ? 

Parſon. I cannot well tell. | 

L. C. J. Holt. Did you marry them as ſoon as you came in? 
Parſon. Almoſt as ſoon. 

Mr. Meountague. Did you ever marry any at a Tavern before? 

Parſon. No, my Lord. | 

Mr. Soll. Gen. Will your Lordſhip be pleaſed to hear the Licence read? 
L. C. J. Hoit. It may be read. You may fee the Date and the Names. 

The Licence is dated Od. 14. 1702. The Names Haagen Swendſen, in 

the Pariſh of St. Paul's Shadwe!; and Pleaſant Rawlins, in the Pariſh ol 

St. Mary, Whitechapel. 

Counſel. Is there any Blank left ? 
Parſon. Yes, there is a Blank left, that the Marriage may be in the Pa- 
riſh Church of St. Mary Whitechapel, vel a Blank. 
Mr. Mountague. Were you entertained there? 
Parſon. Before the Marriage the Clerk and I drank a Pint of Wine in 

the krit Room. : j 

Mr. Aountague. Had you any Victuals then? 

Parſon. Not before they married ; but after. 

Mr. Sell. Gen. Pray, Sir, did you beſpeak a Dinner before the Marriage ? 

Parſon. No, Sir, the Gentleman beſpoke a Fow]. 

Mr. Dan. Cotchett was called. 

Priſoner. My Lord, I deſire he * be aſked, whether he heard any 
Noiſe, or whether any Violence was offered to the young Woman ? 

L. C. J. Helt, Did you hear any Noiſe, or perceive any Violence cf- 
fer'd to the young Woman ? Mr. Cotchett. No, my Lord. 

Priſoner. Ak Mrs. Cotchett, whether any Noiſe or Violence was offered 
to the young Lady? 

L. C. J. Holt. I'll afk her that Queſtion: Was there any Noiſe, or 
Violence uſed to the young Lady ? 

Mrs. Cotchett. No, my Lord, there was no Noiſe ; they came in and 
aſked for a Room, and I ſhewed them a lower Room, but they would not 
have that, but went up. Soon after, Mr. Helt the Vintner came down 
and went out, and Mr, Hartwell call'd for a Pint of Wine for the Coach- 
man; but the Drawer grumbled at it, and ſaid he did not know who'd pay 
for't. Then Mr. Hartwe!l the Bailiff told me it was an Arreſt, and that 
the Parſon was to be Bail for the Lady, and at that J very much wonder- 
ed; and afterwards they told me there was a Wedding above, which we 
admired at, that there ſhould be a Wedding and Bailiffs: And after all 
was over, the Gentleman and the Lady went out at the Back-Door, and 
took Coach. 

Priſoner. Did you ſee Mrs. Stendſen diſcontented when ſhe went out? 

Mrs. Cotebett. No, my Lord, ſhe ſeemed not diſcontented: What I 
know ['Il ſpeak, and no more. [Sarah Walker callcd.] 

L. C. J. Holt. Do you live at the Vine Tavern ? 

Talker. Yes, my Lord. 

L. C. J. Holt. What Place? IV alter. Cook, my Lord. 

L. C. F. Holt. Was you in the Houſe when that young Genticwoman 
was carried Priſoner there? Where were you then? 

I/Valker. In the Bar, my Lord. 

L. C. J. Holt. Did you keep the Bar? 

Malter. No, my Lord; but I was waſhing the Bar at that Time. 

L. C. J. Holt. Did you hear any Noiſe ? —— Valter. No, my Lord. 

L. C. J. Holt. Did you hear of a Wedding? IV alter. Yes, my Lord. 

Priſoner. My Lord, will you be pleaſed to aſk her, if ſhe was not had 
before the Recorder, and promis'd a Reward, if ſhe would ſay any Thing 
for their Service? 

L. C. J. Halt. What do you ſay to this! 

alter. My Lord, only this, That if I knew any Thing, and diſco- 
ver'd it, I ſhould be ſatisfied for my Trouble. 

L. C. J. Helt. Were you ſent up Stairs to the Gentlefolks to receive 
Directions for the Supper ? Il alter. Yes. 

Mr. Soll. Gen. When you came up into the Room, what Condition was 
the young Gentjewoman in? 

Ialker. She ſat at one End of the Room, and ſcemed to be very me- 
lancholy. 

Mr. Soll. Gen. How did ſhe look, when ſhe went away? 

IValicr. Not melancholy then. When Orders were given about the 
Supper, I aſked her what Sauce ſhe would have; ſhe ſaid ſhe would eat 
nothing at all. [r. Blake's Daughter being called. ] 

Prijoner. Aſk what ſhe knew of my Wite ? 

Blake. Ny Lord, ſhe carricd it very well ; the Lady was pleaſed to ſay 
that I ſhould wait upon her. I offered to pull off her Shoes and Stock- 
ings when ſhe went to Bed: ſhe held out her Legs, and I pulled off her 
Shoes and Stockings. 

Mr. Sell. Gen, Were you preſent at the Beginning, before ſhe began 
undreſſing? —— Blake. 18. 
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to the Conſtable, I am very well content with the Marriage, and this 15 
Ring that married us. 
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Mr. Soll. Gen. When ſhe was come in, were you there all | 
Blake. No, I run to and fro. a, 4 | ne Ting 
Mr. Soll. Gen. Do you know Mrs. Baynton Blake, Yes 
Mr. Soll Gen. Pray, did ſhe ever lie in at your Houſe — late. 
Mr. Soll. Gen. Hath ſhe a Huſband ? — Blake. I cannot tel 
L. C. J. Halt. Did you make the Bed in Mr. Swendſen's Chambers 
Blake. Yes, my Lord, I made it where he lay, I faw nothin 
L. C. J. Holt. How long was it after from the 
Time they went to Bed ? 
Blake. I know not, they came into the Houſe juſt about Dinne- 
L. C. J. Holt. What Time was it? 
Blake. About Three or Four a-Clock in the Afternoon, 
Z. C. J. Holt. How long was it after they came, before they y 
Bed? — Blake. About two Hours, or thereabout. "vi 
L. C. J. Halt. Do you think that 5 or 6 a-Clock was a fit T 
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to Bed ? — Blake. | knew not what was betwixt them. 472 
Mr. Soll. Gen. Is it uſual to go to Bed at that Time at ycur Houſe! L 
Bake. No; I did not know what was betwixt them. ; 7 | 
Mr. Mcuntague. What Time did they riſe again? 4 
Blake. About 7 a-Clock. Ge 

Mr. Aountague. Did they lie at your Houſe that Night? J. 
Blate. No; they did not. 2 
L. C. J. Helt. When did they go away ? 7. 
Blake, They went away as ſoon as Supper was done. . 
Priſencr. My Lord, I defire ſhe may be afked, whether my Wife __ 

ſorrowful or diſcontented, or unwilling to go to Bed? Y 25 
L. C. J. Holt. What Time was it they went to Bed? eſire 

Blade. About Four a-Clock. | 2 
L. C. J. Helt. Did you know what the Deſign was? 5 
Blake. No, my Lord, I did not know any otherwiſe than as Mr. Sn N 
ſen told me the young Lady was his Wife. | 
L. C. F. Helt, What Time did they riſe again ? 4 
Blate. About Two Hours, they roſe up, and got to Supper. N 
Fudge Powis. What Time did they go from your Houſe? 2 
Blake. Between Eight and Nine 0 Clock. + 2 | 

L. C. J. Helt. Where did they go? Do you know where they wen! M 
Blade. indeed, my Lord, I cannot tell. 1 Vh 2 
Mr. Blake fworn. Ge 

Mr. Cell. Gen. Mr. Blake, How long have you known Mrs, DBoyrin 15 3 
Mr. Blake. About 12 Years. ys p 
Mr. Sali. Gen. Did you ever know that Mrs. Paoyntzr had a Huſband“ oy 
Mr. Blade. I cannot tell; it was reported that ſhe had one. | * 
_ 4 Cen. Did you ever ſce Mr. Baynton? Did he own her tok 4 

his Wife | wy" 

Mr. Blake. My Lord, they did not live with me, while he was livins, oy 

Ar. Sell. Gen. How long has he been dead ? b * 

Mr. Blake. I don't certainly remember; about three or four Year. iy den 

Mr, Sell. Gen. How long is it ſince Mrs. Bayntan lay-in at your Hout — t. 

Mr. Flake. About four Months ago. I. C 

Mr. Sell Gen, When ſhe was ſuch a Woman as this, and brought 4 "ax 

Gentlewoman to your Houſe, and ordered a Bed to be made, how cou L. 
you admit her into your Houſe again ? 1 G 

Mr. Blake. I did not know that it was any clandeſtine Thing. 1 

L. C. J. Helt. Have you any more Witneſſes, Mr. Swend/en ? y * 

Priſener. Let the Conſtable be call'd for. Mr. $ 

L. C. 7. Holt. What Queſtions ſhall I aſk him? Mr. $ 

Priſoner. Aſt him what it was my Wite ſaid to him? Or . 
;onſlable. My Lord, the Man was in one Room, and the Womm i Mr. 

another; when I opened the Door the Gentleman aſked her how ſhe di! 1 

L. C. J. Het. What Gentleman was it? hen he 

Conſtable. It was the Gentleman that gave me the Warrant. He (aid Mr. Z 

her, Are you married? Yes; there is my Huſband. She ſcemed vil h; dear 
much ſatisfied : He ſaid to her, Madam, I wiſh you much Joy, and if Mr. &. 
pleaſe to go to the Recorder's, there is your Guardian to approve of whi re then 
you have done: But when ſhe was dreſs'd, ſhe would go to the next Ju 

tice of the Peace: They could not agree about going; but they eral Priſent 
each of them a Glaſs of Wine and went away. The Gentleman core th, 
brought me the Warrant was alſo with me, "PX 

L. C. F. Holt. Are they here? Recorder 

Cor/?cble. Ihe Warrant was to take up the Bailiffs and all together. Mr. G, 

I. C. J. Hlelt. Where do you live? Conſlable. In Linceln's Im fu en Conf 

L. C. F. Holt. In what Houſe did you fee them ? 6. 

Con/table. *T was in Red-Lyen- Street, over- againſt the Red-Lyon-Tau Mr, 02 

L. C. J. Holt. About what Time of the Night was it ? Priſenes 

Cenſtable. About Seven o' Clock. i 22.7 


Mr. Gr, 
rt Compu 
Cen zel. 


L. C. 7. Holt. What Night was it? 
Con/table. Indeed, my Lord, I cannot tell. 
Mr. /Jountague, Whoſe Houſe was it? Was it Blake's Houſe ? 


Con/lable. Yes, it was ſo. Mr, Gr, 
L. C. J. Holt. Where is your Warrant? Mr. Sol! 
Confiable. They took it away from me. me ſhe 1 
L. C. J. Holt. But you ought not to have parted from your Wan if 9d 7 
Conſtalle. The Men were not there that the Warrant run for. Mr. Gr: 
L. C. J. Holt. Was not the Warrant againſt Mr. Swendſen? e was ma 
Conſlable. The Warrant was for ſuch Men as took the young Ge: L. C. F 
woman away, I cannot tell whether his Name was there or no. Mr. Cre 
L. C. J. Holt. Mrs. Rawlins, what were thoſe Men who came Ws feared bs 
with the Conſtable? Were they your Friends? Crunſel 
Mrs. Rawlins. Yes, my Lord, they were my Friends, 1 
L. C. J. Helt, What is this Geary? LC7.1 
Mrs. Rawlins. He is an Acquaintance of Madam Buſby's. Mr, 3 
L. C. 7. Holt. Did you ſay you conſented to the Marriage before thes L. C. 7 
Mrs. Rawlins. If I did, I did not know what | ſaid. Me. Oro 
1 4+, wink My Lord, I deſire ſhe may be aſked what ſhe ſaid to the .. 
able? 0 : Mr : 
Mrs. Rawlins. My Lord, I do not know, whether I ſaid ſuch a Th. T 
if I did, I was not in my Senſes, I did not know what I ſaid. lr. "Rn 


Priſoner. My Lord, I hope you will give me Leave to ſpeak. She 


L. C. J. Holt. What ſay you to that, Mrs. Rawlins? 
Mrs. Rawlins. I don't know but I might; but 1 did not know 


” 
a 


k Had you been in Bed then? 
12 ; x Yes, — were in Bed about an Hour. | 
Mr. Fell. Gen. Was there any Threats uſed by Mrs. Baynton 
Mrs. Rawlins. Yes, my Lord; ſhe ſaid that I muſt own him for my 
"band, or elſe we were all ruined. —[Fuftice Baber called. 
Priſoner. My Lord, he is one of the chiefeit Witneſſes that I have, I de- 
< it may be aſked him, what my Wife declared to him of her own accord ? 
| J. Baer. My Lord, I think it was Friday Night, the 6th of this Month, 
he Priſoner here at the Bar, and I ſuppoſe that may be the Gentlewoman 
20 [ pointing 1 ber] and another Gentlewoman and a Woman came to 
\e to my Houſe in York- Buildings, and defired me, but the Priſoner in 
ticular, that I would adminiſter a voluntary Oath to the young Lady, 
hich ſhe was willing to take, that ſhe was married to this Gentleman. 
told him that I had nothing to do to confirm Marriages, and told them 
vas loth to meddle with it. 
3 f- Holt. How came they to you ? Had they any Officers ? 
J. Baber. No, my Lord, they came in a Coach without any Officer. 
J. C. J. Holt. Was there any Oath taken? F. Baber. No, my Lord, 
Counſel. What was the Reaſon that you did not tender the Oath ? 
Haber. Becauſe I thought I had nothing to do with it. 
Counſel, What ſort of Frame was the young Woman in? 

; 2 In very great Diſorder; not like a Gentlewoman, but in a 
ery confuſed Condition: She ſpoke what ſhe ſaid by her own Conſent ; 
dur with much Diſorder. ; 

Priſoner. My Lord, I defire it may be aſked Juſtice Baber, whether 1 
fired him to tender the Oath to my Wife ? 

"lf + FG Holt. Did Mr. Stwendſen deſire you to tender the Oath ? 
Baber. He did put me upon it at firſt, 

Far. I ne'er did fo in all my Life. 

Mr. Rulkley called. 
Priſmer. My Lord, I deſire this Man may be heard. 8 
Mr. Buliley. This Gentleman, on the 7th of November, in the Fore- 
oon, ſtopped at the Porch of my Door, and gave me Orders to wait upon 
im, upon the Buſineſs of my Calling. 
L. C. J. Holt. What is your Calling ? 7 
Mr. Bultley. A Barber. He told me that he was married. I aſked him, 
Vhat, are you married? Yes, ſaid he, I am; and here's my Wife; and 
he Gentlewoman ſhe ſai ſo too. At that, I wiſhed them much Joy and 
lappineſs. The young Woman ſaid, She did not queſtion it, ſince what 
he had done, was with her own voluntary Conſent. 
Ar. Hudſon called. 
Priſoner. What did you hear my Wife ſay ? 
Mr. Hudſon. When Mr. Szendſen, with his Wife, came to our Houſe, 
my Lord) he bid her take Mr, Blake by the Hand, and aſk him how he 
Joes, She ſaid, Yes, my Dear. She went into the Houſe and took my 
NMaſter by the Hand, aſk d him how he did. Mr. Swendſen ſaid, This is 
iy dear Wife; and ſhe ſaid, This is my dear Huſband, and took him 
bout the Neck and kifled him. 
L. C. J. Holt. What Trade are you? é 
Mr. Hudſon, An Upholſterer; Mr. Blake is my Maſter. 
L. C. J. Holt. You ſay the young Woman took Mr. Blake by the 
land, and ſaid, How do you do ? Did ſhe ever ſee Mr. Blake before ? 
Mr. Hudſon. Not that I know of. But Mr. Swendſen ſaid, This is 
dear Wife. | ; | 
Mr Soll. Gen. When was this? — Mr. Hudſon, On Saturday Morning, 
Mr, Soll. Gen. If they lay there over-night, what Neceſſity was there 
or Stwendſen to tell Mr. Blake, That was his dear Wife? 
Mr. Hudſon. He did not fay ſo to him, but to his Wife; and ſhe kiſſed him. 
Mr. Mountague. What need he to tell Mr. Blake that was his Wife, 
hen he knew 1t before ? 
Mr. Hudſon. Why may not I, if I had a Wife, come to her and ſay, 
My dear IVife ? 
Mr. Soll. Gen. Mr. Blake, Pray was Mrs. Rawlins at your Houſe be- 
re then ? —— Mr, Zlake. Never, as I know of. 

Mr. Green Nlled. 
Priſener. I defire that this Man be aſked what he heard my Wife ſay 
eſote the Recorder ? | 
L. C. J. Holt. What did you hear the young Woman ſay before the 
Recorder? . 
Nr. Green. She owned that ſhe was married to the Gentleman, by her 
wn Conſcnt, without any Force or Compulſion. 
L. C. J. Holt. Did ſhe marry him willingly ? 
Mr. Green. Yes, my Lord, the {aid fo, 
Priſener. My Lord, I deſire he may tell how ſhe behaved herſelf there? 
L. C. J. Holt. What ſaid ſhe? 
Mr. Green. She ſaid ſhe was married to that Gentleman without Force 
Compulſion. 
Cgunſel. Did ſhe ſay nothing elſe? 
Mr, Greer. This is all that I remember. 
Mr. Soll. Gen. Did the Gentlewoman continue in that Tone all the 
me ſhe was at the Recorder's? — Mr. Green. No, I believe ſhe did not. 
L. C. J. Holt. Was the Recorder by then? | 
Mr. Green. Yes, the Recorder was by. Then he aſked her, whether 
e was married by her own Conſent ? 
L. C. J. Holt. What did the Recorder ſay more? 
Mr. Green. He ſaid, he was afraid ſhe was drawn in by this Man, who 
e feared was a Spark and Bully of the Town. 
Crunſel. Pray, when ſhe ſaid the was married by her own Conſent, had 
ir. Sruendſen her Hand in his? —— Mr. Green. Ves. : 
L. C. J. Tilt. Then I aſk you whether Swendſen was afterwards withdrawn? 
Mr. Green. Re was ſo. - | 
L. C. J. Holt. And did you hear what ſhe ſaid after that? 
Mr. Green. No, I did not, I was thruſt out. 
Z. C. J. Holt. Where do you live ? 
Mr. Green. I live in Carter-Lane. I belong to the General Poſt- Office. 

C. J. H:lt. How came you to be acquainted with this Matter: 


dors off Mr, Swendſen's : I went to Mr. Swendſen's Lodgings, and 
de how he did ? I was told he was very well, that he had married a 
ortune, and was in Bed with his Lady. 


L. C. 7. Helt. What was the Man's Name ? 


Mr. Green, My Lord, I came into Red-Lysn-Street accidentally, two | /c 
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Mr. Green. His Name was Blake, my Lord; it was a pure accidental 
Thing to me. 

L. C. J. Holt. How long have you known Mr. Swendſen ? 

Mr. Green. I have known him ſeveral Years. 

L. C. J. Holt. Have you dealt with him? 

Mr. Green. Yes, L have; and I believe here are many preſent, can give 
a better Account of him than I can. 

Priſoner. My Lord, I deſire he may be aſked, what my Wife ſaid to the 
Recorder ? | 

Mr. Green. My Lord, upon Examination ſhe ſeemed to be much ſur- 
prized upon that Occaſion, but what ſhe did, ſhe ſaid was voluntarily; and 
that as he was her Huſband, ſo ſhe would own him ; and when ſhe was 
aſked, whether ſhe was in Drink? She ſaid the was never given to drinking. 

Priſoner. And as I have been repreſented by ſame as a Bully of the Town, 
I defire I may have my Friends heard, as to my Life and Converſation, 

One of his Friends called. 

L. C. J. Holt. Where do you live? 

Anſw. At Rateliſ; my Education has been at Sea. I have been ac- 
quainted with Mr. Swendſen two Years, and have found him to be a very 
honeſt and ingenuous Man. 

L. C. J. Flt Had you any Dealings with bim? 

Anſw. Yes, my Lord, I have dealt with him for 3000 J. and better? 

L. C. J. Holt. In what manner did you deal with him? 

Anſw. | conſigned my Effects to him. 

L. C. J. Holt. From whence ? Anſw. From England to Norway. 

L. C. J. Holt. How could they be conſigned to him when he was here ? 

Anſw. He was not here then, but at Norway. In May 1701. he came 
over, and had a Ship of mine, called the tan, and ſold her for my Account, 

Coun. Did you apprehend that he traded for himſelf, or as a Factor ? 

Anſw. He traded for himſelf; and I can ſhew you the Bills of Lading 
that will ſhew they were for his Account: And I believe all that knew 
him, will give him the Character of an honeſt Man. 

Mr. Evans called. 

L. C. J. Holt. What do you know of Mr. Swendſcn. 

Mr. Evans. I was in Norway, and found then that he lived in very good 
Repute and Credit there among all People, the beſt of Trading People; and 
I found he had a familiar Converſe with them : I was with him at the Ge- 
nerance and Admirance, which are the chief Offices in the Place : I was 
by his Letter of Recommendation credited by the moſt eminent Merchants 
of Norway. At that Time he had ſeveral Ships conſigned to him for Lading, 
at a Time when Goods were difficult to be gotten, and he did load them. 

Another IWitneſs called. 

L. C. J. Holt. What do you know of Mr. Swendſen? 

Anſw. My Lord, I was born in Norway, where this Gentleman lived 
for ſome Years, and was eſteemed worth 10,000 Dollars. I have had no 
great Dealings with him ; but when he wanted Money, when Money was 
ſhort with him, I lent him ſome, which he paid again very honeſlly, 

Priſaner. Call John Shorey. 

Shorey, The Knowledge I have had of him was cauſed by his buying 
ſeveral Parcels of Goods of me, and order'd them to be ſhipp'd, and paid 
me honeſtly for them. [ Another Mitneſs called. 

L. C. J. Holt, What ſay you? 

Anſio. I have known this Gentleman about two Years : The firſt of 
my Knowledge was, I had a Bill of Exchange of 50/1. drawn upon him, 
which he paid very honeſtly, I never heard any otherwiſe, but that he 
was a very honeſt, juſt Man, 

Mr. Sell. Gen. I would obſerve to your Lordſhip, that the principal 
Part of our Evidence the Priſoner hath given no Anſwer to; that is, the 
Force: If the taking and detaining Mrs. Rawlins was by Force, as feveral 
of our Witneſſes have teſtified : And if ſhe married while ſhe was under that 
Force, no ſubſequent Act or Conſent of hers can leflen the Offence, if the 
Jury could give Credit to the Priſoner's Evidence, and believe her Conſent 
was real, The Gentlewoman did herſelf confeſs, that after ſhe had been 
hurried from Tavern to Tavern, ſhe did declare he was her Huſband, and 
that ſhe conſented to the Marriage; but what afterwards happen'd, plain- 
ly ſhews that it was through Fear and nothing clſe: Had the really conſent- 
ed to the Marriage, why was ſhe carried to the Juſtice of Peace to take an 
Oath, that ſhe was married by her own voluntary Conſent ? Whilſt the 
Priſoner held her by the Hand before the Recorder, ſhe confeſſed that ſhe 
married with her free Conſent ; As ſoon as the Priſoner was withdrawn, 
ſhe burſt out into a Flood of "I cars, and confeſſed that ſhe was married by 
Conſtraint. My Lord, there is but one thing more I would anſwer, and 
that is the Licence which was given in Evidence to give Colour to this 
Marriage; but this plainly ſhews, that this whole Management was the 
Priſoner's contriving. The Licence bears Date three Wecks before the 
Time of the Marriage, which ſhews how long they had waited for an Op- 
portunity to accompliſh this Deſign. When the Priſoner took out this 
Licence he ſwore her Age to be 25, and his to be 35. 

My Lord, now we will examine ſome Witneſſes to theſe Facts, and ſo 
we'll have done. She was carried to Juſtice Baber to take a voluntary Oath. 
If your Lordſhip pleaſes, he may again be called : We will examine him 
upon Oath. [ Tuftice Baber called ] 

Mr. Soll. Gen. Pray, Sir, give an Account of the whole Matter. 

J. Baber. They came to me about 8 or g a-Clock on Friday Night the6th 
of this Month ; and the Priſoner here told me the Purport of his coming, 
that it was a light and ſhort Buſineſs; and pointing to the Gentlewoman, 
ſaid, that ſhe came to take a voluntary Oath, that ſhe was marricd to him 
with her own Conſent ; ſhe ſaid ſhe was married, and that with her Con- 
ſent. I told her, I had nothing todo with confirming Marriages, He told 
me, amongſt other 2 that he had a Certificate. You know that belt, 
ſaid I; a Marriage is a Marriage, and I have nothing to do with it. 

Mr. Soll. Gen. But when ſhe told you that ſhe was married, what Con- 
dition was ſhe in ? —— 7. Baker. She was in a very great Diſorder. 

Another Witneſs. 

Mr. Sell. Gen. Was you before the Recorder? 

Witneſs. Yes, on Saturday the 7th of this November. While Mr. Swend- 
en held her by the Hand ſhe owned the Marriage; but when he was with- 


drawn ſhe threw herſelf upon me, and defired me to ſtand by her, or ſhe 
was undone. 
Mr. Sell. Gen. What Account did ſhe give when Mr. Swendſen was 


withdrawn ? 
Anſw. 
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: 10. She ſpoke much to the ſame Purpoſe as ſhe has done here; and 
that what ſhe had done was all by Force, and out of Fear. 


| Mr. Taylor cail d and ſiuur n. | 
Mr. Soll. Gen. Do Party took, itt the taking 
of this Licence ? 


Mr. Taylor. Yes, my Lord. 

Mr. Soll. Gen. How old did he ſay the Gentlewoman was? 

Mr. Taylor. He ſaid that ſhe was 25, and that he was 35 Yeats old; | 

Mr. Soll. Gen. Are you ſure he took the Oath ? | 

Mr. Taylor. Yes, my Lord, there is the Surrogate's Hand, and the 
Priſoner's own Hand to it. $44.47 

Mr. Soll. Gen, Were you preſent ? 

Mr. Taylor. No, | was not, but my Clerk was. 

Mr. Serj. Darnel. My Lord, there's his Hand to it, 
his Hand. 

Mr. Soll. Gen. My Lord, it is an Act of the Court. 

Coun, My Lord, | hope that may be of the ſame Force as a Depoſition 
in Chancery. | | 

L. C. J. Holt. It cannot be read as Evidence. Mr. Taylor, did he ever 
take a Licence at any other Time ? 

Mr. Taylor. No, my Lord. 

L. C. J. Holt. Was the Licence dated that Day he took it ? 

Mr. Taylor. It is always dated the ſame Day it is taken. 

Mr. Mountague. My Lord, I deſire Mrs. By/by may be aſked, Whether 
ſhe talked at the Picture-Drawer's about any Thing of Love, or no? Mrs. 
Buſby, the Queſtion is, Whether or no you talked any Thing about Love 
at the Picture-Drawer's? 

Mrs: Buſby. My Lord, Mrs. Baynton deſired me to go with her to the 
Pictute-Drawer's to fee her Picture drawn ; we were talking by the Fire- 
fide that Mrs. Rawlins had ſpoken by way of Diſcouragement to Mr. 
Pugh; Mts. Baynton ſaid that ſhe thought her Brother would make her a 
very good Huſband, and was able to make her a conſiderable Jointure 
here in England. My Lord, Mr. Pugh came, by the Conſent of Friends, 
on honourable "Terms. 

L. C. J. Holt. Gentlemen of the Jury, This Priſoner is indicted for 
Felony, in taking away by Force Mrs, Pleaſant Rawlins, and marrying of 
her; this is Felony by the Statute of the Third of Henry VII. which en- 
acts, That if any Perſon ſhall take any Woman that hath any Sub- 
©« ſtance in Goods or Land, againſt her Conſent, and marry or defile 
« her, he and his Procurers and Receivers, ſhall be adjudged to be Felons.” 

Now it hath been proved to you, that this young Woman had a Per- 
ſonal Eſtate left her by her Father, to the Value of 20001. and had an- 
other Eſtate in Land, to the Value of 201. per Annum. If any one ſhall 
take her away by Force, and marry her, he is guilty of Felony by that 
Statute, You have heard that ſhe was placed by her Guardian, under 
the Tuition of Mrs. Buſby, who took a Lodging about 3 Years laſt paſt, 
at one Mrs. Nightingale's, in Stretton-Grounds, Il gſminſter; and boarded 
with her, who took Boarders into her Houſe; and if any Friend of her 
Boarders came to Dinner there, ſhe receiv'd 124. per Head: About 3 
Weeks or a Month before Michaelmas laſt paſt, there came one Mrs. $7. 
John, and recommended to her a Lodger of her Acquaintance, and de- 
tired that ſhe might board with her as others did, and ſaid ſhe was a Wi- 
dow that came out of the Country about a Suit of Law, and repreſented 
her to be a ſober Perſon. Mrs. Nightingale refuſed her at that Time, and 
heard no more of her till about 3 Weeks after; then ſhe, Mrs. St. John, 
returns, and prevails with Mrs. Niehtingale to take her Acquaintance into 
her Houſe. Mrs. Baynton that is mentioned in the Indictment, was the 
Perſon deſigned by Mrs. St. John; and ſhe came to Mrs. Nightingale, and 
deſired to be with her as other Boarders were; ſhe pretended to be of very 
good Quality, ſo ſhe was taken into the Houſe; her Carriage and De- 
meanor there were very civil, and ſhe pretended ſhe had a Brother, that 
would come to ſee her: The Priſoner at the Bar was the Perſon that came, 
and ſhe call'd him Brother, and owned him for ſuch ; he dined there ſe- 
veral Times with the reſt of the Boarders ; he ſaid, He had an Inteteſt in 
Shipping, and invited all the Family to go on Board a Ship. They ac- 
cepted of his Invitation, and were very well entertained, but ſuſpected no- 
thing; but at length it was obſerved there was too great a Familiarity be- 
tween Mrs. Baynton and the Priſoner, more than was common betwixt 
ſo near Relations ; they afterwards perceived that Mrs. Baynton was inclin- 
able to drink, which cauſed ſeme Fealouſy of her in the Family, and ſhe percciv- 
ing the Strangeneſs of the Family, gave Mrs. Nightingale notice that ſhe 
ſhould go in a ſhort Time, for that the had finiſhed her Buſineſs at Law, 
and that the T'own was chargeable, and ſhe intended to be gone at ſuch 
a Time. When that Time was expired, ſhe pretended to Mrs. Nightin- 

ale that there was another Thing had happen'd that would detain her a 

Veek longer : She conſented that ſhe ſhould ſtay. Now you may obſerve 
by the Evidence, that it was uſual for Mrs. Zr/by and Mrs. Rawlins to go 
to Oxendon Chapel on Friday; which Mrs. Baynton very well knew, and 
pretends that ſhe was to go in a Coach that way into Gelden-Square, and in- 
vites them to go in her Coach, and promiſed to (et them down by the Cha- 
pel : They accepting the Invitation, and being come near the Place, the 
Coach was ſtopped by ſeveral Men. Hartwe!! the Bailiff opened the Door, 
got into the Coach, ſaid it was an Arreſt, At which Mrs. Buſly was very 
much concerned, and thought this Arreſt was for Mrs. Baynton, and that 
ſhe and Mrs. Rawlins might go out, for they were not concerned in the 
Matter. At laſt they perceived it was of themſelves; and then Mrs. Bayn- 
ten pretended to be concerned for them: And when the People in the Street 
aſked what was the Caule of the Diſorder : the Bailiffs ſaid, that they 
were Cheats and "I'rading- Women that owed People Money, and now 
they are Arreſted for it. Under this pretended Arreſt, they were carried 
to the Star and Garter- Tavern in Drury-Lane, and put into a Baek- Room. 
They were in a 2 Conſternation at theit being Arreſted, being not con- 
ſcious to themſelves that they owed Money to any Perſon. One came to 
Mrs. Buſiy, and ſaid, See that your Name be right, that you are rightly 
Arreited. Another of the Bailitts, by Force, carry'd away Mrs. Rawlins, 


you know any Oath the 


and we can prove 


- ſaying, ſhe was his Priſoner; and it was pretended, that one Bailiff had a 


Proceſs to carry the one to Newgate, and another had another Proceſs to 
tzke the other to the arfhaiſeas. Mrs. Ratolins was carried to Hartweil's 
Houſe, When the was there, Mrs. Baynten pretended, that coming by 
accidentaily, ſhe heard her Voice, and came in, and ſeem'd to pity her, and 
laid, Madam, will none of your Friends help you ? She propoſes her Bro- 
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| her Satisfaction for it, not To- morrow, being Sunday, but on -__ I wil 


r 
Mich. 1 Ann. (45 
ther to be Bail, and Holt he was to be the other. Under that Preten 
being * they carry her to the Vine- Tavern in Hotbourn, where H 
pretended to be very willing to take his Bail, and ſaid, he knew % 
queſtioned the Priſoner; It will appear to you from this Evidence, and 
which follows, of this Force and Contrivance, that their Deſign was to hz 
about the Marriage; for when the Bail was pretended to be refuſed 1 ; 
— ptopoſes a Marriage between the Priſoner and Mrs. Rawlins, » — 
beſt way to make an end of this troubleſome Buſineſs: She Would have 
Ring from her Finger, to get a Wedding-Ring made by it. Says us 
Rawlins; | have no mind to be married: Says Mrs. Paynton, it's des 8 
you to be married ; and threatened Mrs. Rawlins, that if ſhe did not mn 
ſhe ſhould be committed to Newgate. There was a Parſon and 0 
ready, who were called to do the Office, The young Woman being 2 
this Terror, the Office of Matrimony was performed ; and ſhe wa, forth. 
with conveyed to one Blake's, and by Conſtraint there was put to Bea: 
the Day- time. You muſt go to Bed, ſays Mrs. Baynton : T will not ; 
ſays the young Woman : And ſome Violence was ufed to force her cia 
off, and ſhe was put to Bed, where ſhe lay about an Hour or Two al 
thereby the Marriage was ſuppoſed to be conſummated. ; 
The Priſoner, on the next Day, being diſcourſed with about this Ma 
and aſked, whether he was Mrs. Baynten's Brother? No indeed, ay; x. 
I made uſe of her as my Tool; ſhe hath done my Job for me; fas 


do it, and never ſee her Face more. After all this Evidence, the Prifage 
doth inſiſt upon his Innocence, becauſe he was not preſent at the Arg, 
and hath produced ſeveral Witneſſes to prove, that this young Wong 
was very well ſatisfy'd with the Marriage; and that Reverend Divine i 
Parſon aſked her, whether ſhe was willing to be married to the Gentlemg) 
And ſhe ſaid ſhe was willing. And then Mr. Blake's Maid and Dauging 
faid, that ſhe deſired them to pluck off her Shoes and Stockings, undreſs be, 
and put her to Bed. And that very Night the Priſoner and Mrs, Rauhe 
went to Mr. Baber's, a Juſtice of the Peace, at York-Buildinigs, to take 
voluntary Oath before him, that ſhe married this Prifoner by her own rs 
Conſent. Mr. Baber would not Adminiſter the Oath, And that afteryyl 
they Bedded together that Night, and the next Day they went abroad to, 
ther in a Coach; and meeting his Barber, the Priſoner bids him come ꝝ 
him to ſhave him, and ſays to him, Here is my Wife; ſhe ſaid likewik, 
that he was her Huſband : He wiſhed her much Joy; ſhe reply'd, that k 
did not queſtion it, ſeeing that what ſhe had done was by her free and fal 
Conſent; and declared, the was well ſatisfied with what was done. Th 
next Proof is of their Return to Blake's Houſe, where they firſt lodoel; 
the Priſoner Swerdſen orders his Wite to take Mr. Blake by the Hand, and 
aſk him how he did? Which ſhe did, and expreſſed to him how well & 
was pleaſed with the Marriage, ſaying, Tis is my dear Huſband, and kift 
him. His Witneſs tells you, on Friday Night a Conſtable comes with the 
Recorder's Warrant, to apprehend the Perſons ſuppoſed to have committed 
this Force; and diſcourſing with her, ſhe expreſſed herſelf very well ſai 
hed with her Marriage, ſo that they deſiſted from ſerving the Warrat 
Then he relies upon his Reputation, as being a Man of great Credit, a 
having had Goods conſigned to him, and paid Bills of Exchange; and pr» 
duces Witneſſes to prove, that he was a Trader in Norway, where he ln 
ed, and in good Credit, remitted Money, drew and paid Bills of Exchony 
freighted Ships, &c. and was in very good Eſteem by the chiefeſt in thok 
Parts. Then he called other Witneſſes, to let you know how the you 
Woman carried it at the Recorder's ; that there the ſaid, that ſhe was nu. 
ried by her own free Conſent, c. Gentlemen, this is the Sum of the 
Evidence that he hath given, To which it is replied, That as to whit 
was ſaid before the Recorder, that is true; ſo long as he had her Hands 
his, ſhe declared her Conſent to, and Satisfaction in the Marriage; be 
when he was withdrawn, and ſhe was examined by herſelf, the declarl 
her Marriage was by Violence and Force, that ſhe did it out of Fear, , 
Then they tell you again of a Licence that was taken out by him, and pit 
duced by him, but bore Date almoſt Three Weeks before this Marrap 
was accomplith'd : It was obſerv'd alſo upon the Licence, that this Ls 
cence was to marry Mrs. Rawlins of the Pariſh of St. Mary Il bite Chaps 
when ſhe lived not there, 

This is the Sum of the Evidence on both Sides, and theſe Obſervati 
are to be made from it: 

I. You are to know, That if ſhe be taken away by Force, and aft 
wards married, tho' by her Conſent, yet is he guilty of Felony : F 
is the taking away by Force that makes the Crime, it there be a Mattig 
tho' by her Conſent. 

II. In the next place it is to be obſerved, That ſhe was taken away! 
Force, and a Stratagem was uſed to give an Opportunity thereunto, 
the Arreſt was but a Colour. 

III. You may conſider upon the Evidence, how far the Priſoner m 
concerned in the firſt Force: It is true, he was not at the Arreſt, and 
not appear until ſhe was brought to Hartes Houſe ; and under u 
Pretence of Bailing her, ſhe was carried to the Fine-Tavern, where i 
was a Parſon ready, and the Marriage was had in ſuch manner a | 
have heard. Now, conſidering theſe Matters, it is left to you to de 
mine, whether the Marriage was not the End of the Arreſt? And it 
how it would be poſſible for ſuch a Force to be committed to effec! 
Priſoner's Deſign, and he not be privy to it ? 

IV. If it can be imagined, that he was not privy to the colourable 
reſt, yet ſhe was under a Force when he came to her at Hartwell's Hows 
and from thence ſhe was carried by Force unto the Vine Tavern, wher! 
was married. That is a forceable taking by him at Hartwell's Houſe; 
tho' when ſhe was at the /ize Tavern ſhe did expreſs her Conſent © 
married, yet it appears even then ſhe was under a Force, and had no Pos 
to help herſelf. Her Marriage was by Force, when ſhe was carried 
Blake's, and put to Bed ; all this was Force : Nay, when ſhe was ca 
to the Juſtice of Peace, even then ſhe was under a Force; and all that 
ſaid was not freely, but out of Fear: Such a Force would avoid any 5 
for ſhe was under Impriſonment. But however, if the firſt taking v 
F _ and ſhe had conſented to the Marriage, the Offence is the ſame; 
is Felony, 

And x to his Reputation, it is poſſible he might have been an den 
Man: A Man is not born a Knave, there muſt be Time to make hill 
nor is he preſently diſcovered after he becomes one. A Man may be * 
ted an able Man this Year, and yet be a Beggar the next; It is a 3998 
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The Jury aſk Mrs: Rawlins how old ſhe is? | 
"Mrs. Rawlins. Eighteen at Candlemar.” 
52 Fir. Would you alk any Queſtions upon this Act? 


No; my Lord! 
{Then the Jury went out; and 
He was -ſent#hced afterton 
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| LXXVI. The Trials of Sxxan Baynron, Jon 


Motion was made by the Queen's Counſel, for putting off this 
A Trial. to Friday, November, 27th, but his Lordſhip would not 
at it, but ordered it to begin — 8 85 pr yy 
$1. Priſoners were. called ar, and a Proclamation made for all con- 
* . | * cer d to attend. 7 
were ſworn, whoſe Names are, viz. 
| gmpany, Gent. Charles Marry, Gent. Thomas Elton, Gent. 
by Outing, Gent. John Cannon, Gent. Charles Longland, Gent. 
Francis Parr, Gent. Giles Ridle, Gent. Simon Smith, Gent. 
Richard Bealing, Gent. Robert 22 Gent. Henry Lebb, Gent. 
Clerk of the Ar. Q4rab Baynton, John Hartwell, and Febn Spurr, hold up 
| our Hands. [ bich they did.] Gentlemen of the Jury, 
ook upon the Prifonefs, and hear their Charge. Then the Indictment was 
read as in the fi Trial: Upon which they were Arraigneg, and plead not Guilty. 
aw * Mr. Soll. Gen. May it pleaſe your Lordſhip, and you 

Sir Sim" Gentlemen of the Jury: The Priſoners at the Bar, together 
n with one Swendſen ſtand indifted before you for a very 

reat Offence ; Swendſen (tor whoſe Sake this Felony was commit 
ted, for which the Priſoners are now to anſwer) has already had his 

rial: The Three Priſoners at the Bar were his Accomplices. The 
Law, to ſhew how odious ſuch Offences are, and to deter all Perſons 
whatſoever from =. gen age has made no Diſtinction between the 
Principal and Acceſſaries: The Abettors, Procurers, or Contrivers, are 
Jeclared and enacted to be, and to be judged as principal Felons. The 

entle woman mentioned in the Indictment, Mrs. Pleaſant Rawlins, was 
be Daughter of Mr? William Rawlins, who left her a good Fortune : 
Her Grandfather likewiſe left her an Eftate of Inheritance. Her Father 
being dead, her Guardian Mr. Buſby, placed her under the Care of his Siſ- 

r, who boarded with her at one Mrs. N:ghtingale's. Mrs. Baynton (one of 
he Priſoners at the Bar) and Mr. Swend/en lodged at Mr. Blake's, where 
hey projected what was afterwards put in practice. Lodgings were to be 
aken for Mrs. Baynton, at Mrs. Nightingale's. In order thereunto, twas pre- 
nded, That ſhe was a Country Gentlewoman who came to Town about a 
Law-Suit, and being very tender of her Reputation, would board in a ſober 
Family. By theſe inſinuations, Lodgings were taken for her at Mrs. Night- 
neal, where in a little Time ſhe got acquainted with the Family; and in 
onverſation, as often as *twas poſſible, would take ſome Opportunity to 
Jifcourſe of her own Affairs, particularly of her Relations, of her dear Bro- 
her Swendſen, who was never mention'd without many Commendations. 
Mr. Swend/en, tho' no ways related to her, often viſited her under that Cha- 
ater; But Mrs. Baynton having lived a very ſcandalous lewd Life in 
own, could not long continue under the Diſguiſe ſhe came in to Mrs. 
Nightingale's. Intimation was given to the Family of her true Charac- 
er, and Notice thereof was ſoon given to her by her Maid. Where- 
pon ſhe reſolved to quit her Lodging; and being paſt all Hopes of be- 
aying Mrs. Rawlins, and wheedling her into her Rain with her Conſent, 
he enters upon another Project, which was to bring about the Marriage 
dy Force and Violence. ; 

In this Contrivance, you will find every one of the Priſoners at the Bar 
bad their ſeveral Parts to act; Hartwell was to get a Writ, Mrs. Baynten, 
bo could not be concerned in the execution of the Writ, was to con- 
rive when and in what manner it might be executed: Hartwell ſues 
orth the Writ, and Mrs. Baynton appoints the Time. She knowing 
t to be the uſual Cuſtom for Mrs. Buſby and Mrs. Rawlins to go to 
hurch on Friday Mornings, ſhe prepares a Coach, and proffers 
ter Service to ſet them down at the Chapel, and prevail'd with 
em to come into the Coach. As they were going toward the Chapel, 
Hartwell the Bailiff ſtops the Coach, and gets into it; and Spurr 
ondutts the Coach to a Houſe they had prepared for their Purpoſe. 
hen On. got into the Coach, Mrs. Rawlins and Mrs. Buſby, not 
agining themſelves to be concerned, deſired him to let them go out; 
o, lays Hartwell to Mrs. Buſby, it is you that I am concerned with; let 
ou and | have a few Words together, and all Things will be ſet to rights. 
ut Mrs. Buſby refuſing to have any Diſcourſe with him, away they were 
| carry'd (Mrs. Buſby, Mrs. Rawlins, and Mrs. Baynton) to the Star 
nd Garter Tavern in Drury-Lane. While Mrs. Buſby and Mrs. Raw- 
1 were kept together, they had no Hopes of making Mrs. Rawlins 
ary; and therefore Hartwell by Force takes away Mrs. Rawlins, and 
arries her to his own Houſe: Spurr, who had no Proceſs whatſoever 
gainſt Mrs. Buſby, yet keeps her Priſoner at the Star and Garter. Mrs. 
enten ſeeing her f riends uſed in this manner, pretenced a very great 
oncern, and out of Kindneſs went to find their Friends to bail them. 
Irs. Rawlins had not been long at Hartwell's before Mrs. Baynton came 
to the Houſe to her, in a great Surprize to find her there, telling her ſhe 

ied, as ſhe paſſed by HartwelPs Houſe, ſhe heard Mrs. Rawlins's Name 
entioned ; Immediately ſne gave her a very melancholy Account, how 
de had been in Search for be riends ; but none could be found, and to 
970! ſhe muſt go, except Bail could be got. At laſt ſhe thought of her 
Frother, ſhe was ſure he would be her Bail; and having placed him hard 
J the br ings him to Hartwell s. When he comes there, all Three of them 
Hartwell, Mrs. Baynton, and Mr. Swendſen) under Pretence of ſetting 

r . Kawlins at Liberty, take her to another Tavern, where ſhe was plainly 
10, ſhe muſt marry Mr. Stwendſen, or go to Newgate, and undergo the Mi- 
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x HaxTweLL, and Joux Sr unn, at the Queen's 


Bench, r forceably*aking away Mrs. Pleaſant Rawlins, and procuring her to be married fo 


ſtances of the Taking: Detdining, and Marrying this Gentlewoman at that 
Tavern, and of the ſeveral Facts I have mentioned, our Witneſſes will 
prove to you. [ Mr. Buſby fworn.] . 
Mr. Serj. Darnel. T pray give his Lordſhip an Account of this young 


|Gemtlewoman, Mrs. PI aſtnt Hatolint. 6 


Mr. Buſby. My Lord, her Father, Mr. William Rawlins, was a Man 
of very good Eſtate :. He ordered his Eſtate to be ſold to pay his Debts and 
Legacies, and the Overplus was given to his Daughter, this young Gentle- 
woman, which was about 20007. Her Grandfather likewiſe by Will left 
her an Eſtate of 201. per Annum. [Mrs. Nightingale fivorn.] ; 

Mr. Serj. Darnel. Mrs. Nightingale, pray give an Account to his Lord- 
ſhip, how long this Gentlewoman lived in your Houſe: hm 

Mis. Nightingale. My Lord, ſhe hath lived with me about three Years; 
and ſince Mis. Buſby and Mrs. Rawlins came to live with me, my Huſband 
died: I am likewiſe a Widow too; we all lived together. Mrs. Sr. John, 
about nine Weeks before this Fact, came to me, and aſked me whether [ 
took Boarders? I ſaid, No, I would take none without it were thoſe La- 
dies that boarded with me before. She told me, this was a Country Gen- 
tlewoman that was coming to Town about a Suit of Law; ſhe was a very 
good Woman, and would be near a Church. She told me, that ſhe was 
a-kin t the Lady Arne Baynton, and a great deal more that [ cannot re- 
member: But I told her, | did not deſign to take Boarders. She came 
about three Weeks after, and aſked me, whether 1 was in the ſame Mind? 
She told me the Gentlewoman was come to Town : She told me ſhe was 
an extraordinary good Woman, and that her Huſband was acquainted with 
the Family, and gave her an extraordinary Character, She ſaid ſhe would 
not have parted with her herſelf, but that ſhe did not take in Boarders, 
and therefore thought it not worth her while to take her in, WY 

L. C. F. Holt. Did ſhe ſay, ſhe was her Huſband's Acquaintance ?  ' 
Mrs. Nightingale. She told me, That her Huſband was very well ac- 

uainted with the Family, She told me, Mrs. Baynton came to Town on 
en Night, and was very weary with her Journey. She ſaid to me, 
Madam, if you pleaſe ſhe ſhall come to you, and recommend herſelf, At 
length ſhe came, and repeated the ſame Things, That ſhe was a Country 
Gentlewoman, and came up about a Suit of Law, &c. She ſaid, Madam, 
I underſtand you are very nice in taking of Boarders, which makes me the 
willinger to come to board with you. I took her to be a very ſober Wo- 
man; and ſeeing it was bur for a little while, I agreed with her; She ſaid 
ſhe would come on Wedneſday : The Reaſon ſhe told me, that ſhe came to 
Town no ſooner, was, becauſe her Maid was fick of a Fever. Mrs. St. 
8 recommended to her a Neighbour's Child, which was a pretty civil 

ir]; ſhe hired her, which made me ſtill like her the better. On M/edneſ- 
day, Mrs. Baynton and her Servant came: We were all Widows, and be- 
came very familiar in a ſhort Time; for ſhe is a Perſon of a great deal of 
Senſe, if it pleaſed God to give her Grace. She invited us on Mich relmac- 
Day, to go on Board of a Norway Ship; ſhe had a Friend there. One of 
my Friends aſked, Whether ſhe had any Intereſt in it? She ſaid, Yes, ſhe 
had. She likewiſe ſaid ſhe hadia dear rocker come to Town, an extraor- 
dinary Chriſtian, that had married her Siſter : They ſtrived, the faid, who 
ſhould outdo one another in Affections; and when her Siſter was upon 
her Death-bed, ſhe recommended Mrs. Baynton to be both his Wife and 
Siſter. Mrs. Baynton ſaid, My dear Brother will come To-motrow to ſee 
me. Accordingly he came, with two Gentlewomen with him, that we 
never ſaw before nor ſince: Then ſhe ſent for a Bottle of Claret, and 
deſired us to drink; which we did, with them. Then ſhe took Occaſion 
to praiſe the Family ſhe was in : She invited her Brother to live in the ſame 
Street near to her, ſeeing he had but a pingling Stomach ; and ſaid, She 
believed he would like their Victuals. He declined that, ſaying, it was out 
of the way for his Buſineſs, being obliged to be every Day at Change. 
Then ſhe aſked me, what I would have a Meal, if he ſhould come at any 
Time to ſee her? I told her 124. for a Dinner; for ſo I had of the young 
Ladies Friends that came to ſee them. | 

Mr. Serj. Darnel. Pray, how did the Country Gentlewoman behave 
herſelf ? 

Mrs. Nightingale. She ſeem'd to be very modeſt ; but ſhew'd abundance 
of Love to her Brother. — Mr. Serj. Darnel. In her Behaviour ? 

Mrs. Nightingale. Very well, below Stairs ; but the Maid ſaid ſhe would 
ſwear above,—— Counſel. How oft did he dine there? 

Mrs. Nightingale. Nine or ten Times. 

Counſel. You lay he dined nine or ten Times at your Houſe, did you 
diſcern that there was any thing of Love betwixt him and Mrs. Rawlins? 

Mrs. Nightingale. Nobody in the Houſe diſcerned that there was. 

Mr. Serj. Darnel. Were they obſerved at any Time to be alone ? 

Mrs. Niektingale. No, Sir, they were never alone that I know of. 

Mr. Serj. Darnel. Had you any miſtruſt of Mrs. Baynton ? 

Mrs. Nightingale. Yes, Sir; ſhe came twice Home elevated with Drink, 
and we began to ſuſpect there was ſomething between her and her Brother 
that was not uſual. My Lord, her Servant took Notice, that we carried it 
with Strangeneſs towards her Miſtreſs ; inſomuch that ſhe ſaid to her Miſ- 
treſs, Do you not diſcern the Family to be ſtrange? Ay, Betty, (ſaid ſhe) 
but | do not care; if they rouze me, they'll find me like a Lion: or to 
that Effect. 


oY « Gaol; If ſhe married, then all ſhould be well. The Circum- 


Mr. Soll. Gen. Did Mrs. Baynten diſcern that you knew that ſhe ſaid ſoft 
\ "Mrs. Nightingale, No, Sir. | 
3 O Mr. Soll. Gen. 


er three, Hours Hay, brought him in Guilty. | 
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from her Friends, That the Truftees had made yp.theBulipeſs; and the n Said oman  to.me, Do * 
City being.chargeable, ſhe defigned. to return. into cha Country, I went;] ney ? ſaid, No. Nor the young Lady —_ 1 * 
to * 0 — in 1 Room, and ex 3 IN be le When 5 ** Valeman was here ly |; 
Joy, the Warning the iven me. | er Time was expired, Me the ( N Oman | ouſe to me, Why go vou not enquite | 
| Jos to me 9 ind ſaid There was a Felde would cheat her in Town, Ceaſe of the Action e told me, hat ore a Nys ug 


Was a Writ 
and that the muſt take out a Statute of Bankrupt againſt him, which at the Suit of Milliam Jones, and that Milliam Fore; 2 
detain her a Week longer; and upon her Deſire, * becauſe I would part | me. Says the Woman of the Houle, it * 5 your Name is not i 
Win I conſented to her ſtaying a Week longer. W244 53H Ih ſo you may de falſly arreſted, I aſked w. ether I might not 
L. 7 Holt, ſpeaking to the Priſoner Baynton, ſaid, She might alk Bail, it being an Action of Debt, It being an Action of Debt, f $ 
Na aden Na el yon may; I will go for you and as foon as a Portet. 
Mrs. Baynton. Yes, my Lord. Mrs. Nightingale, when I went into | ſaw him no more till Night. FS... 4 x24 
our Houle, there was no ſuch Character of me as you ſpeak of; but you | ' Counſel. How long did they keep you? | 4 *LEIDIS 
15 * ,and I ſaid, That if 1 ſhould be troubleſothe, I would not come. Mrs. Buſty. It was betwixt 10 and 11 when they carried me there 6 
L. C. J. Halt. She liked you well by the Character that was given of you | and it was not till near Night that I ſaw hi Wm. 9 
by Mrs. St. Fobn; but afterwards ſhe had no ſuch Thoug ts'of you, Mr. Serj. Darnel. Did he make you give Baker your Diſcharge in 
Mrs. Baynton. If they did not like me, my Lord, they might have * Ni nn PL RNS Io 1 
given me Warning; but inftead of that, when I gave her Warning, ſhe Mrs. Buſby. There was a Lad in the Room faid, Madam, 1 will z 
.leemed to be ſorry. RR I ſome of your Friends for you. I directed him to ſome of them; and 
Z. C. J. Holt. She was glad of the Opportunity of your giving her | he came again, he ſaid, they were not at home. Ire was a 
Warning. : KSL a Labourer, at work in the Chimney, ve me a, private Wink, g 
Mrs. Venen. You were pleaſed, Mrs. Nightingale, to yum of ing | ſaid he would go for me, for he knew Mr. Uniles; be went, and i 
aboard of Ship, it was after Mr. Swendſen had been there a ſecond Time: | Uniles came. I likewiſe ſeat for Mr. Thornton and another. Tbey d 
When he came to your Houſe, you ſaid you loved Punch entirely ; and [ | came, and met a, 7 Mr, Therntok demanded on what Account ty 
faid, If you pleaſe, Madam, Mr. Sweden ſhall make a Bowl; and this | kept me there? They ſaid thay Bag a Writ againſt me of 2000. Th 
was before our going on board, 6 | they ſaid they would bail me. They afked them, Where the young Ia 
L. C. J. Holt. Was Mr. Swendſen aboard the Ship? | was ? They tald ier ſhe was with her Friends... Then, my Lord, hy 
Mrs. Nightingale. Yes, he was ; but I knew not of his being there. this, the Bailiff ſhiffed off, and I knew 1 . more of it, but went 10 
; Mr.. Buſby ſworn. to * Warrant to take care of the young Lady. | 
Mr. Serj. Darnel. Come, Mrs. Buſby, give an Account to my Lord and ounſel. Had you any manner of Dealings with Mr, 7, , 
the Gentlemen of the Jury what yay know of this Matter. Pr. Mrs. Buſty. No manner of Dealings with him in all my Life. 
Mrs, Buſby. My Lord, I know Mrs. Nightingale told me, that Mrs. | Mr. * When you came into the Fore- Room, was 
St. John came to take Lodgings for Mrs. ; ES according as Mrs. then with you in the Room ? BET IS 
Nightingale expreſſed herſelf; hg [ was a little curious in enquirigg what | Mrs. Buſby, She and I was in a great Fright ; ſeveral. was there, 
ſhe was, and begged her Pardon for aſking ſo many Queſtions about her, | Hartwell was one of them. | 
F Mr. Serj. Darnel. After ſhe had been there, how. did ſhe carry herſelf? | T. C. J. Holt. Was Mrs. Boynton there? Mrs. Buſby. Ves, my li 
Mrs. Buſby. At Michaelmas-Day, at Night, ſhe came up very briſk, | I. C. 7. Helt, How long did ſhe ſtay ? | 
and ſaid ſhe had heard from her dear Brother, and fell a maine Fs and} Mrs, 205 She went out preſently; ſhe told me ſhe would go to f 
ſajd how happy ſhe was in him; and that her Siſter, upon her Death-bed, | of my Friends; and away ſhe went. 
ſaid, that ſhe ſhould be both Wife and Siſter to him: She ſaid likewiſe, | I. C. J. Holt. Did ſhe come again? Mrs. Buſh. No, my Lon. 
that ſhe had been a Widow four Years, and that ſhe would never marry | L. C. J. Felt. Did you ſee Hartwell there? 
| for the Love ſhe had to her Brother. 4. Mrs. . My Lord, he was there, and forced the young Lady 
Mr. Serj. Darnel. Pray give an Account, Mrs. Buſby, whether there | me; and Spurr, when | put my Head out of the Window, and cried tt 
was any Talk in the Family about this Woman's leaving the F anily ? her, ſajd to me, What have you got by your Bawling ? We are bay 
Mrs. Buſby. Sir, as to her leaving the Houſe, we were informed ſhe was | known here than you. * x 
not what we took her to be; and Mrs. Nightingale and I were very un- ag Gould. Pray, when was the firſt Time you took Notice 
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eaſy; at which Mrs, Nightingale deſign'd to warn her away. Spurr f | 3 7 | 
Counſel. Mrs, Buſby, pray give an Account of your going in the Coach | Mrs, Buſby. Sir, the firſt Time I took particular Notice of him Mr. 
with her. | when I put my Head out of the Window; but it ſeems he rid behind! Buſby 
T. 


Mrs, Buſby. On Friday Morning the 6th of this Month, Mrs. Baynton | Cgach; he was left with me when Mrs. Rawlins was taken away, 
ſaid ſhe was going to have her Lac'd-Head waſhed ; ſhe ſent her Maid for | was in the Room when my Friends came; and Mr. Wakeman was there! 
a Coach, and ſaid ſhe would ſet us down near the Chapel, After ſhe had | Mr. Juſtice Powell. I aſk you, did your Friends offer Bail? 


invited me, and I ſaw the Coach, I did not know how to evade it well, | Mrs. Bay. Yes, Sir, they did. 

but accepted of her Civility, She bid the Coach ſtop at Hedge-Lane, and | Mr, Juſtice Powell. Did any of them require Bail? . ( 
ſaid we ſhould be as near to the Chapel, as ſhe went to the Placewwhither | Mrs. Buſty. My Friend, Mr. Thornton, aſked on what Account Mr. 
ſhe was going. When we came to the old Buildings, I was looking out | kept me? And they faid they bad an Action of 2001. againſt me. 

at them, and on the contrary Side I heard a Buſtle; Mrs. Baynton called to Mr. Hartwell. Was I there then? Did I ever come back after you N : 
the Coach to go on, and preſently Hartwell was in the Coach, with his | there ? &. * Steaks 
Arm about Mrs, Rawlins's Waiſt. I did think Mrs. Baynton was arreſt- | Mrs. Buſby. I believe you were, but I cannot be poſitive; but you wen Mrs, 
ed; I cry'd out, For God's Sake let us alone, we are not concern'd. | the Coach, and you were the Man that carried away Mrs. Rawlins from! Mr. 
Hartwell pull'd up the Glaſs, and ſaid we were the Perſons concerned. MM.. Wakeman called. = 
She ( pointing to Hartwell at the Bar) ſaid, This is the Man, and he him- | Mr. Sell. Gen. Give an Account to my Lord and the Counſel, of u r. 
ſelf own'd it before the Recorder, that he told me, twas the young Lady | you are concerned in this Matter. | ow þ 
and | were concerned: ſays he, Let me have a few Words with you, and | Mr, Vateman. If it ſhall pleaſe your Honour, my Lord, Mr. Harts — 


all will be well. I ſaid, To be ſure T will not ſay any Thing to you ex- | came on Wedneſday (before this Thing happen'd) to my Houſe, and 8 


my Part, and ſaid ſhe would 8 to my Friends; and ſuch Diſcourſe as | and made no ſtop nor ſtay; then he called for a Quart of Ale, adi 
ta 


cept my Friends were near. This Leaf. Mrs. Baynton, ſaid, No Madam, Word there, that there was a Writ to be executed, if I would execute 
be ſure do not ; ſhe adviſed me not to be frightned, for ſuch a Caſe once I was not then at Home, but when I came Home, which was late at Ni M a 
happened to her with her Niece. I aſked Hartwell what he would do my Daughter told me of it. I went to him on N Morning. 8 * 
with us? He ſaid, he would carry us to a Place where we might ſend | ſaid to me, Mr. Vateman, I have a Writ to be executed, will you do it! | * 25 
for our Friends, and make up the Buſineſs, Mrs. Baynton ſeemed to take | ſaid I would, Then he carried me to Vefminſter to the 28 4 M. 
this held till we came to the Ftar and Garter Tavern. Quart of White-Wine, and a Toaſt and Cheeſe ; and when he had! 2 
Counſel. Mrs. She pretended to be your Friend ? one Toaſt, we had another. The Man of the Tavern came in, wil * 
Mrs. Buſby. Ves, Sir, ſhe argued with the Bailiff, and ſaid, May I not | Name was Holt, Mr. Hartuell ſaid to me, We muſt not do the Bula C. 
go where | will? and ſeemed to be very angry with him. Mr. Hartwell | this Morning; it cannot be done, ſaid he: But he appointed me to ei ge 
alſo ſeemed to be very angry with her; and call'd her Mrs. Pert, ſaying, | on Friday Morning. He ordered me, if I came firſt, to call for Wine, i M 
If ſhe were civil, ſhe ſhould have the more Reſpect. the ſame as we had before, I came firſt, and called for Wine, Alt, Mr. 
Counſel. Whom did he call Mrs. Pert ? 7, Toaſt and Cheeſe; in the mean Time Mr. Hartwell came in, and and Me 
Mrs. Buſby. He called Mrs. Baynton ſo. Then they carried us to Dru- | ſome with me, Ry | I 
2 and ſhe adviſed us to put on our Maſks upon our Faces: I L. C. J. Helt. Who was the Writ againſt? 1 2. 
thought to do it; but afterwards recalling 1 and thinking I had | Mr. Jakeman. It was againſt Madam Rawlins, Mr. Holt went nl Mr. - 
done nothing amiſs, I would not. They conducted us to the 1 avern, | and called Mr. Hartwell, and ſaid, The Buſineſs would be done that * 8 
and put us into a back Room; and Mrs. Baynton baſtened out of the Room | ing. Then we followed him to Stretton- Ground. Mr. Holt ſaid to Spur? 8 15 ; 
as if ſhe would go for ſome of my Friends, as ſhe ſaid ſhe would: I di- | myſelf, we had beſt ſtand near the Place: He took Mr. Hartwell m 5% 
rected her to Mr. Thernton and another; which ſhe ſaid ſhe went to. The | him to the Top of the Street, the People gazed at us, and I was aſham* ai 
Room where we were was very dark; ſo we preſſed into a forward one : | and went into an Alchouſe; a Man came back, and ſaid, The Coach B the 80 
We were in a very great Fright, inſomuch that I ſaid to Mrs. Raullas, | the Door: and Mr. Hartwell came and ſaid, the Coach would come M © 6 
We'll live and die together; and then ſhe took me hold by my Arm. | preſently ; Mr. Hartwell and Spurr went before, and bid me follow | is. J 
Hartwell ſeeing that, took her from me by Force, and ſaid ſhe muſt go] Coach; and coming near the Park, in Vminſter, I was behind ; ® 3 


with him. I underſtood ſhe was arreſted in one Court, and I in another; Spurr ſtopped the Coach. Mr. Spurr ſtoppitf the Coach, I made up 0% 
She muſt go to the Marſbalſea, and I to Newgate. Then they hurried her | but before I came to it, Mr. Hartwell was in the Coach, and what hel 
down Stairs out at a back Door into a Coach: I cry'd out Murder out of | to them I do not know. : | 
the Window, and ſaid, For God's Sake take Care of the young Woman, | IL. C. J. Holt. Who ſtopped the Coach? 
for I know not where they are rating ber. After this, Mr, Spurr ſaid to} Mr. Vateman. Mt. Spurr ſtopped the Coach, and ſerved the Wnt; 
me, What have you got by Bawling ? We are better known here than you. | was my Writ. Mr. Hartwell ordered the Coach to drive to the d 
My Fright was very great, and I was very much ſurprized: There was a | Garter-Tavern in Drury-Lane ; we went all along with it; and whe 
Man leit with me; I made my Complaint for Friends to be ſent for, | came there, they led us to a little Room, and the Gentle woman did 


9 


JL. 


_ | * 2 
; p ey 
„ — "Y 4 4 
ce . SI % 
\ ks 1 * 4 * « L 
RY a * wo 
5 0 * 


— * 


J * a 2 « * 7 * 8 "©. 4 . 4 I 
* * J * * - 
EA | 4 9 1 * a 8 | * * % © 
&- | + "I * 2 : " " v * .. 
: | 27 ; > af? «a 4 "oF. VI. M7; * 
"IF ed 4 _— -* © 53. Rawlins. 
d, 1 ' . N ' 1 y * * * 0 


— , 1 * * 


bare 


* 


inks a forward Neem and this Gentlewoman (porncing to | Me. Rawlins, Ves, Sir, Mr. Hartwell. n 4 
— hat wen her Band-box; was with hm. 1 Mr. Serj. Dorma. Did he do any Thing to the People in the Coach 
* o was it? ö Mrs. Rawhns. No, Sit, but ordered the Coach to go to the Stay and 
W * ant to Ar. Baynton at che Bar, Mr fe) I | Garter-Tavern:;, When we cime-there. we went up Stairs, and did not ſtay 
| Mr. . above n Dozcn Minutes in one of the Rooms; but removed from thence to 


ow do * Friend :; I never ſaw any of them 
Mr 


q went down, and Mrs. Raynten ; and 
Tae Madan Rewlins's Friends. Mrs HarrwelFeame 
ng Lady, and laid, You muſt go to my Houſe. The young 
eon + O-Lord;: don't part us ! But he did ſo, and put her 
is a Conch. I faw'the Gentlewoman going, but did not go with her my- 


; came to Mr. HarnodPs Houſe, I ſaid, Mr. Where is the young 
entlewoman.? He told me ſhe was below Stairs. I told him that I ba 
ſomething of Bulinefs:clſewhere. I aſked him, and he ym Leave to 

| went, and when returned back to Mr. Hartwell's\Houſe, I aſked 

or him; but his Wife told me be was not within. I aſked where the youn 
Tavern in Holborn. I went and aſked tor Mr. Hartwell; they 
2 was above Stairs. I went up, and found him with Mr. omg 
and a Tallow-Chandler..'-I ſhould have told _ that when I went from 
Mr. vis Houſe about my Errand, I faw Mr. Holt ſtanding near the 
Back-Door of the N- Hell. Tayern in Mich freet, and be aſked me where 
Mr. Hartwell was ? I told him Ne was at Home. Then Holt aſked for the 
Woman? I ſaid ſhe renn ſaw Mr. Swendſen at 


3 (lookin but of a Window) that was with Holt; he looked 
—y "He ſaid there were ſome Steaks. I dined there; then the Gentle- 


woman, viz. Baynton, "at laſt came out of Door and called Mr. Hartwell 
wo ber. When Mr. Hartwell came from her, he told me the Matter was 
made up, and the Priſoner was diſcharged. A 

I. C. J. Holt. Who was the Writ againſt ? . 

Mr. aleman. Mrs. Rawlins. 1 

L. C. J. Holt. When the Priſoner was diſcharged, they gave you the 
Writ again? —— Mr. Wateman. Yes. | 2 

L. C. J. Holt. Had you a Writ againſt Mrs. Buſby ? 

Mr. Wakeman. I had none againſt her. 

Counſel. How far is it from Hartwell's Houſe to the Star and Garter- 
Tavern f—— Mr. Wakeman.' It is about a F —_— | 
Counſel. What was your Writ for? — Mr. Wakteman. But 201. 

L. 05. Holt. And you ſaid you had an Action of 2001. 
Mr. Wakeman. M "$6" Mr. Hartwell ſaid ſo. I do not know the 
Woman, but ſhe will be ſhewed us. 

L. C. J. Holt. Look at the Priſoner at the Bar. Was ſhe in the Coach 

when Mrs. Rawlins was Arreſted ? 

Mr. Wakeman. Yes, yes. I had no ill Deſign in what I did. 

IL. C. J. Holt. Did you go behind the Coach? a 

Mr. Wakeman. Ves, my Lord, I did. | 

| The Writ produced and red in Court.) 

Mr. Juſt. Were you there at the Star and Garter when Mrs, 
Buſby's Friends came to Bail her ? 

Mr. Wakteman. When I came to the Star and Garter-Tavern, the Gen- 
leman came and aſked me, Whether I knew where Mrs. Buſby was? I 
told him, I left her at the Yine-Tavern, and believed that there they 
might find her. | 

. C. J. Holt. Was Spurr at the Vine- Tavern any Time? 

Mr. Wakeman. My Lord, I left Spurr, Hartwell, and the Tallow- 
handler at the Vine- Tavern. | 
Mr. Serj. Darnel. Was it Mr. Hartwell or Spurr that aſked you to cat 
dteaks ?—— Mr. Wakeman. It was Spurr. 

Mrs. Boynton. Mr. Wakeman, Did you ever ſee me before the Arreſt ? 
Mr. I/akteman. No, I never ſaw you before then. 

| | Mrs. Berkley Sworn. 

Mr. Serj. Darnel. Pray look upon this Priſoner, Mrs. Baynten, Do you 
bow her !—— Mrs. Berkley. Yes, Sir, I do know her. 

Mr. Serj. Darnel. How came you to know her ? | 

3 Berkley. By her lodging in Mrs. Nightingale's Houſe, and no 
8 wiſe. 0 o 

Mr. Serj. Darnel. Did you ever hear her ſpeak of a Brother that ſhe had ? 
Mrs. Berkley. Yes, Sir, ſhe ſaid this Mr. Swendſen was her Brother. 
Mr. Serj. Darnel, Mrs. Rawlins, Are you Sworn ? 

Mrs. Rawlins. Yes, Sir. 

Mr. Serj. Darnel. Stand forward a little. Do you give my Lord an 
count of the whole Matter. 

Mrs. Baynton. Mrs. Rawlins, ſpeak the Truth, I defire nothing but Juſtice. 
L. C. J. Holt. You are upon your Oath remember, and therefore ſpeak 
nothing but the Truth. 

* Give an Account of your Proceedings in the whole Matter. 
Mr. Serj. Darnel. Do you know any of the Priſoners at the Bar ? 

* 1 Yes, I know them all, Mrs. Baynton, Mr. Hartiuell, 
41 r. Ipurr. | . 

L. C. J. Holt. Do you know them? — Mrs. Rawlins. Yes, my Lord. 

L. C. J. Holt. How. came you to be acquainted with Mrs. Baynton ? 
rs. Rawlins, My Lord, 1 came to be acquainted with her by her tak- 
* giugs at our Houſe. She came and took Lodgings at Mrs. Night- 
gale's for a Month or Six Weeks. When her Month was out, ſhe ſaid 
Buſineſs was done, and ſhe muſt go into the Country. 
Mr. Serj. Darnel. Give an Account of what happen'd to you on Fri- 
J the bth of November. | | 

Mrs. Rawlins. We were going to Oxendon Chapel, Mrs. Buſby and I. 
Mrs. Baynton told us, ſhe was going that Way, and invited us into her 

dach; the ſaid ſhe would ſet us down near the Chapel; we accepted of 
der Invitation, and went with her. When we were at the Broad Way in 

. ertmouth Ground, there was Hartwell, and Two more Bailiffs ; they 
Topp d the Coach, and Mr. Hartwell got in. Said Mrs. Buſby, to him, 
Lor Chriſt's Sake let us go out, we owe no Man any thing. He ſaid the 
Matter concerned Mrs. Buſby'and me; and he ordered the Coach to be 
mven.to the Star and Garter- Tavern in Drury- Lane, 

Mr. Serj. Darnel. Did any Body come into the Coach ? 


if for I was topped by a Gentleman of my Acquaintance ; but when 
A | 


woman was? She anſwered, That ſhe was gone with her Huſband. Mr. Hartwell: 


z Room forward: Mrs: Bayntem was gone; and Hartwell! ſent up Spurr. 
Mr: 10 Barnal. Miſtreſs, Pray look, Dio you ſee the Man tl . 
up to ou 7 „ 728 


Mrs. Reielits. I ſuppoſe it was the Man that is net to Mrs. Baynton; 
if I be not miſtaken it is Him; I cannot be poſitive. | 

Mr. Serj: Darnel. Some of them came up to you and ſaid, They muſh 
have the young Lady:down Stairs? | 

Mrs. mu Yes; Sir ; and Mrs, Baynton ſaid; Nay, They after 
that forced me agvay. -. , 

Mr. Serj. Darnel, Who was it that did that? 

Mrs. Ratolint: It was Mt. Hartwell that did it. 

Who is Mr. Hartwell? | 88 

Mrs. Rawlins. Yourſelf; Mr. Hartwill, took me abbut the Middle, and 
drove me down Stairs, I ctied out Murder, and deſired ſome good Body 
to go with me; he ſaid, if I did not hold my Tongue he would ſend me 
to Newgate that Minute. | N 

Mr. Serj. Darnel. Where did he _ y ? 

Mrs. Rawlins. He carried me from the Star and Garter-Tavern to his 
own Houſe. * 

Mr. Serj. Darnel. Where is his Houſe ? — Mrs. Rawlins, In Mich. frost. 

Mr. Serj. Darnel. How long did he keep you there ? 

Mrs. Rawlins. I do not know juſtly, but I think it was about an Hour, 

Mr. Serj. Darnel. What did they do with you there? 

Mrs. Rawlins. They put me into a Back Room, there was nobody with 
me: but at laſt Mrs. Baynton came in and pretended ſhe was going by and 
heard my Name, and therefore came in, I was very much frighted. She faid 
ſhe had at ſeveral of my Friends, but could get nobody to come. She 
told me ſhe would ſend for her Brother, and he Thould be Bail for me. 
Z. C. J. Holt. You ſay ſhe would ſend for her Brother to be your Bail ? 
Mrs, lins. Yes, my Lord: | 
L. C. J. Holt. What followed then? ' 12M, 

Mrs. lins. She went for her Brother to come to be my Bail, and it 
was hardly halt a Quarter of an Hour beforeſhe came in again with her Brother. 
Counſel What is her Brother's Name? | 

Mrs. Rawlins. Swendſen. Mr. Hartwell came into the Room where 1 
was, and ſaid, Is Mrs. Rawlins's Friend come yet Mrs. Baynton anſwer- 
ed, Yes. py > had a Coach prepared at the Door, and in that they car- 
ried me to the Tavern in Holborn ; there was in the Coach, Mrs. Baynton, 


her Brother, Mr, Hartwell, and I. . 
Mr. Montague. Where did they carry you? 

Mrs. Ratulins. To the Vine-Tavern in Holborn. 

Mr. Montague. W hat did they do with you then ? 

Mrs. Rawlins. They carried me up Stairs, put me into'a Room; I can- 
| not tell exactly how long I was there. L 
| Mr. Montague. What did they do then ? 1 

Mrs. Rawlins. Then Holt was there to be the other Bail ; they were 

very willing to take his Bail, but were very om gry in taking Mr. 
Swendſen's Bail. They told me, in ſhort, that I muſt marry Mr. Swendſen, 
and that would put an End to it, or elſe I muſt go to Newgate. 
L. C. J. Holt. Who ſaid ſo? | 
Mrs. Rawlins, Mrs. Baynton ſaid, If I did not marry her Brother, I muſt 
go to Newgate, I replied, That 1 would not marry without my Friends 
Advice ; but I was not ſo much afraid of going to Newgate, as I was of 
being murdered, or ſent away ſomewhere into the Country, where I might 
never fee or hear of my Friends. 

Counſel. How did they behave themſelves in the Room ? 

Mrs. Rawlins. They importun'd me to.marry Mr. Swendſen, and for 
that End Mrs, Baynton would have my Ring from my Finger; I would 
not let her have it, but ſhe forced it away from me. | aſked her what ſhe 
would do with it ? She told me, ſhe would go and get a Wedding Ring 
made by it. She went and bought a Wedding Ring, and gave me my own 
again: Then the Miniſter and Clerk was brought into the Room; the. 
Miniſter and Clerk came in and married Mr. Swendſen and me, | 

Mr. Serj. Darnel. How long did you ſtay in the Room after you were 
married? - Mrs. Rawlins. Not a Quarter of an Hour, 

L. C. J. Holt. Where was Hartwell ? 
Mrs. Rawlins, T hey were in the Room over-againſt us. 
L. C. J. Halt. Who brought the Parſon into the Room t 
Mrs. Rawlins. Holt brought them in, 
L. C. J. Holt. Where di they carry you then? 
Mrs. lim. To Mr. Blake's Houſe in Holborn. 
L. C. J. Holt. Who went with you? | 
Mrs. Rawlins. Nobcdy but Mr. Swendſen, Mrs. Baynton, and myſelf. 
L. C. F. Helt. What did they do then ? | 
Mrs. Rawlins. They ordered the ſheeting of a Bed, and put me to Bed. 
Counſel. Was there any Compulſion in going to Bed, or did you go vo- 
luntarily ? , 
„ I did not go freely, but was forced to Bed; Mrs. Bayn- 
ton aſked me to go to Bed; after which ſhe aſked me the Reaſon why J 
would not go to Bed ? Says I, my Reaſon is, becauſe I don't care to go 
to Bed ſo ſoon. 
Mr. Serj. Darnel. Who undreſſed you? 
Mrs. Rawlins. Mrs. Baynton and Mr. Blake's Daughter, 
Mr. Serj. Darnel. How long was you in Bed ? | 
Mrs. Rawlins. About an Hour or Two. 
Mr. Montague. When you went out, had you any Expectation to go 
any where elſe but to Church? | 

s. Rawlins. No where but to Church, upon my Word. 

Mr. Montague. Did you ga voluntarily to the Tavern in Drury-Lane, 
or againſt your Will? — Mrs, Rawlins. To be ſure it was againſt my Will. 
Mr. Hartwell. Did you ſee me, Madam, at the Vine- Tavern the Time 
that you were confined there? | » 

L. — . Helt. Did you ſee Hartwell at the Vine-Tavern before you were 
married ? 


Mrs. Rawlins. Yes, Mr. Hartwell, you may remember that you were 


{once in the Koom where I was; I will give you an Iaſtance of it; you 


were 
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ſpake of Mr. N V and kiſſed and hugged her? 


you lived more like a Servant than any Thing elſe: You ſaid, that when 
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were ſmoaking a Pipe of 'Tobaccoj"Mrs. Beger Bid to-you, What| , Fe But dd you lay that you know. a Ges 


woald you have 1 * You ſaid I was the Priſoner; 15 
bn '@ «Hob. Did they take the Bail that was offered) 

» for . Mr. Hartwell faid-be'would conſider it with Mrs. Bayn- 
Jon; and they all went out, und left na alone by myſelf. Mrs. Bajneor; after 
os oſulted together, came in and told me that they refuſed the Bail. 
S i [3D BE 


o When you were left by yourſelf, Mrs. Rewlins, if you had 
not a mind to marry Mr. Swendſen, why did not you make your Eſcape? 
. oh Ge Halt. Did ſhe come there by her Conſent Z-.: 06 


rs. Baynton. No, my Lord; but when ſhe was left to herſelf, ſhe might 


have eaſily” got away. VETS men | 
J renn — Heyy 
there any Pro ur Marriage to Mr. m e t 
Mrs. 2 My Lord, if 1 — have leave to ipeak, they contracted 
Friendſhip almoſt a Month before. 42 64 = 


L. C. J. Holt. Mrs. ſtay your Time. 125 Mrs. Rawlins. ] Conſider u 


the Queſtion, _ WOT" TH MEE | | 
1 A. Baymtain. My Lord, the Ring was bought before ſhe was left alone, 
he knows it very well, and was looking upon it when I came into the 


L. C5. Holt, [To Mrs. Rawlins] Had you the Ring before that: 

Mrs. lins. Not as I know of, my Lord. i 
Mrs, Beynen. Vou had the Ring upon your Finger, and ſaid it was a 
very handſome one; but I had bought it a little too wide for you. | 
Mrs. Rewlins: It is very ridiculous z I faid no ſuch Thing. 

T. C. J. Holt. She was leſt in the Room alone, when you both went 
out; but it ſeems it was upon her Deſire to be bailed, and therefore ſhe 
would not eſcape. | | 
4 Mr. Serj: Darnel. Yes, yes, it was with the Intent to be bailed that ſhe 

id this. Fo . . | 

I. C. J. Holt. Mrs. Baynton, it is now Time for you to make your Defence. 
. Mrs, Baynton. My Lord, Iwill. Mrs. Buſby, when Mr. Swendſen came 
to her Houſe firſt, called him her dearly beloved Likeneſs. Did ſhe not 
fay ſo, Mrs. Rawlins? rn | 

L. C. F. Holt. Did * ever hear Mrs, Buſby call Mr. Swendſen her 
dearly beloved Likeneſs ? | 
Mrs. Rawlins. My Lord, I deſire ſhe may anſwer for herſelf. - 

Mrs. Baynton, Pray, my Lord, let her ſtand by herſelf a little, that no- 
body may ſpeak to her. + 

I. C. J. Holt. Did you ever hear her ſpeak of Mr. Swend/en, that he was 
her dearly beloved Likes? | | 
Mrs. Ratulint. Yes, my Lord; I do not know but ſhe might ſay ſo. 
. C. J. Holt. What, when Mr. Swendſen was by ? 

Mrs. Rawlins. No, my Lord. 

L. C. J. Holt. Do you remember that you ever heard Mrs. Buſby call 
him ſo? ——Mrs. Rawtins. Once, my Lord, to Mrs. Baynton. 

L. C. J. Holt, What ſay you Mrs. Buſby, Did you call him ſo? 

Mts. My Lord, I thought him very much like my Huſband in one 
Part of his ace, and Mrs, Baynton hetſelf called him my beloved Likeneſs. 

Mrs. Baynton. My Lord, How could I call him her beloved Likeneſs, 
and never ſaw her and with my Eyes? *® 

L. C. J. Holt. Well, what Queſtions will you aſk ? : 

Mrs. Baynton. My Lord, I will aſk Mrs. Rawlins ſeveral Queſtions. 
The ſecond Sunday when I was at their Houſe, Mrs. Rawlins, you know 

ou ſtaid at home, and I did ſo too; Did not you ſay then, that you wiſh'd 
Mr. Swendſen was there, when they were all at Church? Did not you ſay 
ſo? Remember you are upon your Oath. ; 
I. C. J. Holt. Upon your Oath, do you remember any ſuch Thing ? 
Mrs. Rawlins. No, my Lord; and I would not for all the World ſay 
any Thing but the Truth, 

L. C. J. Holt. Did you, or did you not? 
Mrs. Ratwlins. Indeed, my Lord, I do not remember that ever I ſaid 
any ſuch Word, 2G 
| Mrs. Baynton. Mrs. Rawlins, did not you come to my Bed- ſide often, and 
kiſs and hug me, and would be talking with Pleaſure of Mr. Swendſen ? 
I. C J. Holt. Do you remember that you ſat at her Bed-ſide, and 


a Mrs. Rawlins. My Lord, indeed Mrs. Baynton did much talk of her 
rother. . 

L. C. J. Holt. But did you talk of her Brother? 
Mrs. Rawlins. My Ld if I did ſay any Thing, I did not ſpeak with 
a Deſign to have him; it may bel might do ſo. 

Mrs. Baynton, Mrs. Rawlins, did not you bid me to tell him, That there 
was a good Lady, that had her Fortune in her own Hands, and at her own 
Diſpoſal, that would make him avery good Wife? Did not you tell me this? 

Mrs. Rawlins. I did not ſay ſo; but ſaid there was a _ good Lady 
that would make a very good Wife whenever ſhe married ; but did not 
ſay, that ſhe would * 4 him a good Wife. 

Mrs. Baynton. Mrs, Rawlins, have you not been the moſt uneaſy Wo- 
man in the World, when he did not come to dine at Mrs. Nightingale's ? 
I. C. J. Holt. Speak aut. 

Mrs. Baynton. My Lord, Mr. Swendſen had a Cold, and ſhe told me 
ſhe could not be eaſy til] he was cured of it. | 

Mrs. Rawlins. I never ſaid ſuch a Thing. Can you oy ſo, Mrs. Baynton ? 

Mrs. Baynton. My Life is upon it, and I will not for my Life ſay any 
Thing but the Truth, 

L. C. J. Holt. Did you expreſs any ſuch Thing to Mrs. Baynton, of 
your Uneaſineſs till Mr, Swendſen had got rid of his Cold ? 

Mrs. Rawlins. No, my Lord. 

Mrs. Baynton. But, Madam, did you not ſeek to tell me theſe Things 
by yourſelt? You told me, you had a great deal of ill Uſage, and told me, 


there was another Lodger there, becauſe you went to ſee her in her Room, 
you were chid ſeverely for it, and charged never to go near her. 
Mrs. Rawlins. I do not know but that I might do it. 
I. C. J. Helt.. But why did you do it? 
Mrs. Rawlins. My Lord, I can give you no Account. 
IJ. C. J. Holt. Did you bid her tell him, that you knew a Gentlewoman, 
at her own Diſpoſal, that would make him a very good Wife ? 
Mrs. Rawlins. My Lord, I do not know but that I ſaid to Mrs. Baynten, 
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Mrs. Baynton. My 
I. C. J. Holt. Did yo 


without their Conſent. 
with Mr. Stuendſen, flight Mr. Pugh ? 4 


L. C. J. Holt.- Did you ſhew any Diſlike of Mr 
Account? : | 


Mr. Pugh, it was not with a Deſign to have Mr. Swendſen. 


| Swendſen and you ? | 
Mrs, Razwlms. My Lord, no more Courtſhip to me, than 


Favour than any in the reſt of the Family, 


with Expectation to have been called down by me? Did not 


and he ſaid he would have nobody but you ; and you likewiſe 
would have nobody but him ? 


L. C. J. Holt. Were you alone with Mr. Swendſen at that 
the Garden ? | 


not alone. 
den ſeveral Times. 
Garden with Mr. Swendſen büt that Time. 


Stwendſen ? — Mrs. Rawlins. No, I never ſaid any ſuch Thin 


not be heard. L. C. J. Holt. She may be called, if you will. 
Mrs. Baynton. Pray, Mrs. Rawlins, Did ou-not once come 
and ſaid you had been twice there, and with 


you loved Mr. Swendſen above any Man in the World? 
Mrs. Rawlins. I never ſaid any ſuch Thing in my Life. 


Mrs. Baynton. Did not you peel Walnuts for Mr. Swendſen, 
me to carry them to him: Mrs. Rawlins. I never did fo. 


to be taken 2 directly, or indirectly ? 
L. C. J. Holt. What ſay you to that, Mrs. Rawlins ? 


I never conſented to it. 
which diſcovered your free Conſent to the Marriage? 


of my Friends, if I had not been forced to it ? 


to ſuch a Fright that 12 would not be capable of ſeeing him ? 
I. C. J. Holt. Did you tell her ſo? 


L. C. J. Holt. Did you ſend back Mr. Pugh's Letters? 


Baynten, tho? I did ſend back the Letters. 
L. C. F. Holt. Why did you ſo? 


his Letters ?— Mrs. Rawlins. No, my Lord, I did not. 
Mrs. Baynton. My Lord, I had it from her own Mouth, elſe 
I have known of it? 
how can you ſay you told me not theſe Things ? 
| Mrs. Rawlins. No, Mrs. Baynton, I did not. | 
Mrs. Baynton. Mrs. Rawlins, you do not ſay true. I never 
thing but what I had from her own Mouth, 


did you do ſo? 


I wiſhed her Brother a very good Wife. 
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was not very handſome. Mrs. Buſby can tell the ſame, 
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own Diſpoſal, and a Fortune, that would mak& him x 7 
Jer Lenz, My Lord, 1 did nor elk with Debga'to nan 
| Brother, bürwas reſolved to take the Adoite of my Friends... 
Mrs. Baynton. Did not you ay. that you wiſh'd. yourſelf Mr. * 

LIC. J. Halt. Did you ever tell her; that you wiſhed yourſelf hie Le. 
Mrs. Rawlins. My Lord, 1 don't knowizhechirD did or hs TY 
I. C. J. Hott. How came you to have ſuch à good Opinion of M. 


L. C. J. Holt. Would you m a Man for his; Humour 
Mrs. Lula. Linevet ba mark; if there hal ot been hend 


PL. C:F-Holt. Did you tell Mrs. Boynton, that you ve 
4 IJ Did you tell Mrs. that you never would 
but by «+ Conſent of your F riends?—— Mrs. Rowling Yes, I 


„never heard ber ſay ſo in all my Life. 
| I her, notwi ing what you ſaid of Mg 
Stendſen, that you would never marry without the Conſent of your Friend 

Mrs..Rawlins. My Lord, 1 did often ſay, that I would never 
Mrs. Baynton. Mrs. Rawlins, did. not you, when you were acquainyy 
Mrs. Rawlins. My Lord, I cannot tell; if I did ſhew any IIl- vil e 
L. C. J. Halt. Hath there been any Courtſhip carried on betwixt It 


Family ; my Lord, I did not perceive that Mr. Swendſen ſhewed me may 
L. C. J. Holt. Have you any more Queſtions Mrs. Baynton d 
Mrs. Bayntom. When Mr. Swendſen was walking in the Garden, f 
you not ſay, that you would go and walk with him, but that they woull 
take notice of it? But pray, ſaid I, do not, you may make them ang 
it, Did not you ſay, that you would go up and look out of the Winden, 


with Mr. Swendſen, and diſcourſe with him about the ds of Lon 
aid, that you 


Mrs.-Rawlins. I think I was with him in the Garden at that Time, bu 
Mrs. Boynton. My Lord, ſhe was alone with Mr, Swendſen in. the Gu. 
Mrs. Rawlins. I can ſpeak, it upon my Oath, that I was never in de 
Mrs. Baynton. Did not you o that you would have nobody but Mc, 
Mrs. Baynton. What made you go up Stairs, and cry for an Hour tog 


ther; and ſaid to my Servant, that you would have your Belly full of c 
ing before you went away: Betty can teſtify this, ſhe is in Court, but mil 


ed that you could ſee M. 
Swendſen, and that you could not be eaſy without his Company ? 
Mrs. Rawlins, As I am upon my Oath, I never ſaid ſuch a Thing. 
Mrs. Baynton. Mrs. Rawlins, did not you ſay a Hundred Times, thi 


Mrs. Baynton. My Lord, I would have her aſked, whether ſhe conſent: 


Mrs. Rawlins. My Lord, it was all againſt my Knowledge and Wil 


Mrs. Baynton. Mrs. Rawlins, is not this true, that you pulled your Ri; 
from your Finger, and gave it me to have a Wedding Ring made by 


Mrs. Rawlins. No, Mrs. Baynton, do you think that I would hat 
given any manner of Conſent to be married to him, without the Adi 


Mrs. Baynton. Did not you fend all Mr. Pugh's Letters back agu 


and deſired him in your Letter to come no more at you; and that 
would have nothing to ſay to him, and that if he came, he would put yl 


Mrs. Rawlins. I do not remember that I told her any ſuch Thing- 
Mrs. lins. I do not remember that I ſpake any Thing to Mi 
Mrs. Rawlins. It was not upon Mr. Swendſen's Account that I did 
I. C. J. Holt. Do you remember, that you repeated to her any of f 
Contents of a Letter that you had written to Mr. Pugh about ſending bas 


how coull 
I did not know it till ſhe told me. Mrs. Ramla 


L. C. J. Holt. You ſent his Letters back again, pray, on what Achs 
Mrs. Rawlins. It was upon Things that we heard of Mr. Pugh, u 
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Oi the Courtſhip break off! 
2 Darnel; Mrs. Buſby, did E know of the ſending back the 
| haps 
| * Mrs "Boy Yes," Sir, it was by our Advice. 
--Mr Serj. Darnel. Roſe Hand was it that wrote the Letter ? 
t : . Mrs. ek . 
2 Darnel. . by her Inclination and Conſultation of her 
| | N 
re e Had not you a miſtruſt, that there was Love betwixt Mr. 
Swendſen and Mrs. Rawlins ? ? | | 
Mrs. Buſby. ] had no miſtruſt of any ſuch Thing: 
Mrs. Bapnten. Why did you tax me with it then? 

I. C. J. Holt. When was this ? | Ws 
Mrs. tom, My Lord, it was at the Limner's ; I heard ſomething as 
© Mrs. Kawlins ſhould ſpeak Words of Diſcouragement to Mr. Pugh. | 
Mrs. Buſby, when 1 told her of it, ſhe denied it, and ſaid; Mrs. Baynton, l 
do not know this. But here is Mrs. Rawlins herſelf, and ſhe ſhall anſwer 
for herſelf, if ſuch'a Thing is : She thought, if there was any Strangeneſs 
between Mrs. Rawlins and Mr. Pugh, it was occaſion'd by Mrs. Rawlins's | 
Love to Mr. Swendſen. When they aſked my Advice of the Thing, 
Mrs. Rawlins and Mrs. Buſby told me, that Mr. Pugh had Three or Four 
Thouſand Pound Stock: I ſaid, if Mr. Pugh had ſuch a Love for Mrs. 
Rawlins as he pretended to, that he would do well to have drawn out 

One 1 houſand Pound, and given it to the young Woman. 
L. C. J. Holt. Mrs. Baynten, have you any thing to aſk ? 
. Mrs. Boynton. Perhaps I may have more to ſay, but I am in Confuſion, . 
Lord: Mrs. Buſby, as well as Mrs. Rawlins, was never eaſy, but when 
Swendſen was there. | . 
L. C. J. Holt. Mrs. Rawlins, upon the Oath that you have taken, did 
you content to your being taken away after the Manner as you were, or 
ve any Encouragement to Mr. Swendſen ? 1 
Mrs. Rawlins. No, my Lord, 1 do not know that I gave him any 
manner of Encouragement. ; 
Mrs. Baynton. My Lord, ſhe gave him all the Encouragement CR. 
L. C. J. Holt. I pray, Mrs. Baynton, do not put yourlelf into a Paſſion : 
I ſpeak in Favour to you; you will not deliver yourſelf ſo well in Paſſion, 


ly 
I 
0. 


ryby as without. 2 N 
dow Mrs. Baynton. She lay baiting of me Night and Day, and always ſpeak- 
wil ing to me of her Love to Mr. Swendſen ; and to hear her ſpeak the quite 
Love, contrary, really it moves me, my Lord. 

it you Betty, Mrs. Baynton's Maid, called. 


Mrs. Paynton. Betty, have not you told me, that Mrs. Rawlins ſaid ſhe 
would fill her Belly with Crying before ſhe went, and that ſhe would en- 
quire for Mr. Swendſen ? Betty. No, I ſaid no ſuch Thing. 

L. C. J. Holt. Speak the Truth, without being biaſs'd by one Side or 
other. Did you hear that ever Mrs. Rawlins went into the Chamber to 
| cry, or enquire for Mr. Swendſen ? 

Betty. No, my Lord, I never heard it. 

Mis. Boynton. My Lord, I never was the Woman that aſked this Maid 
any Queſtion any way, but ſhe frankly told me all this; and ſhe often ſaid, 
that ſhe was ſure Mrs. Rawlins had a very great Kindneſs for Mr. Swend- 
ſen : And one Day ſhe hearing of ſuch a Noiſe of Laughing, and the 
Doors flinging, that ſhe went down Stairs to ſee what was the Matter ; 
Mr. Swendſen was there then, and Mr. Pugh. Mr. Pugh was ſo offended 
at Mrs. Rawlins's Mirth, that he went away in a great Diſtaſte; and ſhe 
faid, that Mrs. Rawlins was never eaſy, but when ſhe was talking of Mr, 
Swendſen. ' | 

Mrs. Baynt2m. Betty, did not you ſay, that ſhe aſked you ſeveral Times 
of Mr. Swendſen, and wiſhed he would come and dine with them ? 

Betty. 1 never heard her but once. 

Mr. Swendſen' Fury return to give in their Verdict all Twelve. 
Anſ. Yes. 


Gentlemen, arc you agreed in your Verdict ? 
Who ſhall ſay for you ? Anſ. The Foreman. 
Eraſmus Johnſon, a Dane, and one of the Fury, ſaid, He was not ſatisfied. 
Johnſon. If it ſhall pleaſe you, my Lord, I am not fatisfied ; I do not 
find, from any of the Evidence that hath been given, that he was privy to 


is Guilty, 
IL. C. 7 Halt. What kind of a Conſcience have you? Do you not be- 
Leve what the Witneſſes have ſaid? Have you any Evidence that Mrs. 
Rawlins went away with her own Conſent ? 
Jebnſon. I do not find, my Lord, that it was done by him. 
L. C. J. Helt. Did not he go to Hartwell's Houſe, and from thence, 
while ſhe was under the Force, went with her to the YVine- Tavern, where 
be married her? which was a forceably taking by him. 
Johnſon. But, wy Lord, it was with her Conſent ; elſe how could he 
marry her? 
L. C. F. Holt. Though ſhe did Conſent to the Marriage; yet if ſhe 
was taken by Force, it is the fame Offence. 
Foreman. My Lord, he did agree that this was a Point of Law, and 
would leave it with your Lordſhip ; he believes ſhe was forced, but he 
thinks he was not priyy to the Woman's Actions that he employed. 
Jabnſan. My Lord, I do not ſee there were any Evidence againſt him. 
J. C. J. Holt. When the Bailiffs were employed to take her, it appears 
by tne dequel, that it was with an Intent that he might marry her: What 
an be plainer? Govern yourſelf by Reaſon. ' 
Johnſon, 1 believe that there was a Force by the Bailiffs. 
L. C. J. Holt. Did not he take the Advantage of the Force? And was 
dat to any other Purpoſe, but for him to marry her? There was no Cauſe 
Action either againſt her or Mrs. Bu/by. 
Jobnſon. It proved fo, my Lord. 
Boreman, My Lord, he would know whether he were in that Statute, 
n ont of Law, if this Maid did conſent to it? 
Judze Feel He was guilty of the Thing ; he was conſenting to it 
Mterward. 0 
Jehnſen. They were in Streets and Houſes before they married; and 
dit the had not conſented, ſhe might have cried out. ' 
Judge Peroel. Did not he go to Hartwell's Houſe, and to the Vine Tavern? 
Tokn/on. | cannot believe him guilty, as I would anſwer it before God 


the Arreſt ; my Conſcience will not let me comply with the reſt, that he 


- 


For forceably raking away Mrs. Rawlins. (474) 


Z. C. J. Hott. Pray conſider, do not give a Verdict contrary to plain 


ns. My Lord, it was but the Day before this Thing happen'd. | Evidence. 


Johnſon. By all the Circumſtances, ſhe was as willing as he: All that Ican 


And who was ie that put Mrs. Rawlins upori ſending of them back? ſay to it, my Lord, is, that he had ſomething of Connivance with this Woman. 


Foreman. He believed that all along. ' 
Febnſon. I fay, Mr. Foreman, at the Beginning there was ſuch a Thing 
as was done by Mrs. Baynton, without his Knowledge. EE. 
Foreman. He did conſent before you to take your Lordſhip's Judgment 
that if your Lordſhip be of Opinion that he was concern'd in the fir 
Force, then that will carry it. 
Fohnſn. I do not know that ſhe complain'd to any body, my Lord: I 
do not moe for any Favour or Affection, my Lord; but tis merely out 
of a tender Conſcience. c | 
Foreman. He agreed, that if the firſt Force was within the Statute, then 
he would comply; and that we came away upon, to have your Lordſhip's 
Opinion. He believed, Mr. Swend/en did employ the Woman. 
L. C. J. Holt. Do you agree? 8 
Fohnſon, I cannot, but I leave it to your Lordſhip's Pleaſure. 
Montagur. I he Fact he does agree to; he does agree that ſhe was taken 
away by Force. 
L. C. J. Halt. Was ſhe taken away by Force? 
7 45 She was by the Bailiffs. * 

. C. J. Holt. Did not he take the Advantage of this ? 
1 She was under the Force before. 

C. J. Holt. Beſides, Did not you perceive that ſhe conſented for fear 
ſhe ſhould go to Newgate ? The Law of England ſays, that is a void Con- 
ſent, which is obtained out of Fear. | 

rg ay My Lord, I don't know there was any Violence uſed by him 
either in Word or Deed. 

L. C. J. Holt. Was not he preſent when Violence was uſed ? 

Jobnſon. Yes, my Lord. 

I. C. J. Holt. Then was Violence uſed by him. ä 

— * But She was very well ſatisfy'd both before and after ſhe was 
married, 

L. C. J. Holt. She was under Force, before ſhe was married; and in- 
deed, all that Night, and afterwards, 

Mr, = She u as not hindered to ſend Letters. 

Coun, Who would you have carried them, the Bailiffs, or Mrs. Baynton ? 
.. No, my Lond 3 but ſomebody for half a Crown, or a Crown. 

C. J. Holt. It appears very evident, if you will believe Witneſſes, 
that ſhe was under a Force, before ſhe was married, when ſhe was mar- 
ried, all Night after, and the next Day when ſhe was at the Recorder's. 
If = are not ſatisfy'd, I'll ſay no more, not one Word more. 

weman, We muſt go, my Lord, and have been Faſting all Day, He 
is prepar'd tor Faſling, if it be for a Day, or two or three. 
Judge Pewel. The Queſtion is now, Whether you do not believe, up- 
on all this Evidence you have heard, whether this Lady was not under 
an Arreſt, and taken by theſe Bailiffs ? 
Johnſon. Yes, I do believe that; but I do not believe Mr. Stwend/en em- 
. them ; all that I ſpeak upon is this, that ſhe had her free Liberty. 
0 orcman. My Lord, he was reſolved to ſtand by what your Lordſhip 

ould ſay. e 
Judge ä If he did not ſet them to work, yet his Act afterwards 
made it as bad as if he had actually employ'd the Bailiffs. 
Fohnſon. I can ſay no more, I muſt agree with the reſt, 

Gentlemen, Are you agreed ? 

Foreman. Yes, my Lind, we are all agreed now. 

Then, Is he Guilty, or not Guilty ? 

Foreman. He is Guilty, — And fo you ſay all? Yes. 

What Goods or Chattles, c.? r Werbe We know of none. 

L. C. J. Holt. Mrs. Baynton, Will you go on? 

Mrs. Baynton. I hope your Lordſhip will take Notice that my Servant 
own'd it once. | 

L. C. J. Holt. What was it? 

Mr. MAcuntague. Only whether he was to dine there. 

Mrs. Baynton. That which I ſaid, my Lord, ſhe ſaid to me. 

Mrs. Baynton. Mrs. Rawlins, Will you be pleaſed to anſwer me ſome 
Queſtions ? —— Mrs. Rawlins. I will. 

Mrs. Baynton. Did not you fit down in the great Chair in the Dining- 
Room, and you ſaid, Now I muſt go to Bed? Did not you pluck off your 
Things, and gave them to me, and I gave them to Mr. Blake's Daughter ? 
Mrs. Rawlins, I conſider Mrs. Baynton, that vou undreſſed me. 

Mrs. Baynton. You fat in the Chair, and undreſſed yourſelf, How can 
you deny it? 

Mrs. Rawlins. Mrs. Baynton, | can deny it, for I did not. 

Mrs. Baynton. Nay, more than that, when you were in Bed, Did not 
you call to Mr. $zvendſen, my dear Huſband, Why do not you come to Bed? 
Mrs. Rawlins. I ſaid no ſuch thing. | 

L. C. J. Halt. Where was this ? 

Mrs. Baynten. My Lord, it was at Mr. Blake's. 

Mrs. Boynton. Did not you ſay, Come to Bed, my dear Huſband, you 
muſt love nobody in the World but me ? 

Mrs. Rawlins. No, Mrs. Baynton, I did not; I have taken an Oath this 
Day, and I ſaid no ſuch thing. 

Mrs. Baynton. Did not you ſay, that you loved him above all the Men 
in the World ? 

Mrs. Rawlins. No, Mrs. Baynton, I did not tell you any ſuch thing, 

Mrs. Baynton. Did not you ſay theſe Things? 

Mrs. Rawlins. No, Mrs. Baynton. 

Coun. Speaking to Mrs. Baynton, ſaid, Do you know that ever Mrs. 
Rawlins writ any Letters to Mr, Swendſen ? 

Mrs. Baynton. She would ; but I would not let her, 

L. C. J. Holt. Why would you not let her! 

Mrs. Baynton. I told her I would. not carry any Letters to him, but if 
ſhe defircd me to tell him any thing by word of Mouth, I would do it; and, 
my Lord, when Mrs. Rawhns was Arreſted, I going down Wych-Areet, the 
Coach that ſhe was in coming along then, and I ſeeing her in it, that was 


ſhe hung about me, kiſſed me, and ſaid ſhe delired me to ſtand by her; 
when your Lordſhip hears, you will believe me no other than a Friend toher, 


nd the World. 
Vol. v. 


She begged me not to leave her. I offered Bail to Mr, Harrwell, but he 
3 P would 


the only Reaſon that I went into the Bailiff's Houſe, When I came there, 
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nings till it ſhduld come to 20s. and 
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(475) wo 
would not take it.; but ſaid I bebav'd myſelf ſawcily, And when Mr. 
came in, ſhe ſaid, now ſhe was happy. Beſides, my Lord, when 
he was there, he did not defire her to go out of the Houſe, |. 

Z. C. J. Halt. If you had no Deſign but for ber Good, How came y 
to Mrs. Nighen upon ſuch a Delign with. Pretence that you bad a 
Law- Suit, &r. P And why did you carry her out in the Coach, in order 
to be Arreſted? ? n , | 

Mrs. Baynter. My Lotd, it was not the firlt Time that they went with 
me in a Coath; they deſired me ſeveral Times to ſet them down, and I did ſo. 

L. C. J. Hell. Why did you this? You pretended that you had a Law- 
Suit, and that you came to Town about it, and it appears not that you 
had any. Mrs. Bayriton. No, my Lord, I did not. tg 

Mrs. Nightingale. My Lord, It was Mrs. St. Fohn that recommended 
Mrs. Baynton to me, | 4 

L. C. J. Hilt. We know that. e ee, 1 

Mrs. Bayntin. If I were ſuch a Woman as they repreſent me to be, 
Why did they not Warn me out of their, Houſe ? Mrs; Rawlins, ſay the 
whole Truth, and remember that you are upon your Oath, I defire not 
Fayour or Affection. Did not you ſay to Mr. 145 This is my own 
dear Hufband, and this is the Ring that married us Did not he begin to 
ſpeak, and you; ſaid to him, Hold your Tongue, and let me ſpeak ? 

Mrs. Rawlins. Mrs. Baynton, you know I was very much intoxicated, 
I hardly knew I had a Head. | | 

Mrs. Baynton. Mrs. Rawlins, you can drink your Glaſs of Wine as 
well as any Body elſe, Mr. Swend/en was often there at Cards, and ſhe 
was the moſt uncaſieſt Creature in the World when he was not her Part- 
ner. Did not you deſite me to let you fit by him in particular ? 

rs. Rawlins. No, I did not, | 
rs. Baynten. Mts. Rawlins had ſaid this ſeveral Times to Mr. Swend- 
ſen, to deſire him to fit by her. We 1 5 at Cards, and ſav'd the Win- 
be ign'd it for a Treat. Did not you! 
ſay you would treat Mr. Swendſen, and would ſend for Walnuts and Ap- 
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| 
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. ples ? But I ſaid, No, you ſhall not. 


Mrs. Rawtins. 1 did ſend for Walnuts and Apples ; but it was not 
with a deſign to pleaſure Mr. Swendſen. | | 

L. C. J. Holt. Mrs. Baynton, Why did you ſay Mr. Swendſen was your 
Brother? —— Mrs. Baynton. I never ſaid he was my own Brother. 

5 C. J. Holt. You ſaid it. | 

rs. Haynton. No, my Lord, I ſaid he was my Siſter- in-Law's Huſband. 
Z. C. J. Helt. How was ſhe your Siſter-in-Law ? 
Mrs. Baynton. By Adoption, my Lord. 
TZ. C. J. Holt. By Adoption, What do you mean by that? 
Mrs. Baynton. Mrs. Rawlins, if you had no mind to him, Why did 
ou give him ſuch Encouragement, as to kiſs him, and go betwixt his 
Le s and kiſs him? 
Irs. Rawlins. I take it upon my Oath, that I never did fo in all my 
Life.- Mrs. Baynton. Did you not love him ? | 

Mrs. Rawlins. No, not well enough for to make him my Huſband. 

Mrs. Baynton. My Lord, It is very hard that all theſe Things that | have 
faid to her, are all true, and ſhe hath made a Reſolution to ſay nothing but No. 

L. C. J. Holt. Mrs. Rawlins, Did you defign to have Mr. Swendſen 
for your Huſband ? 

Mrs. Rawlins. My Lord, I was threatened to be ſent to Newgate, if ] 
did not marry him. You know, Mrs. Baynton, that you ſaid, that if I 
did not marry your Brother, they would carry me to Newgate. 

Mrs. Baynton. I never in my Life ſaid any ſuch thing. | 


L. C. J. Holt. Pray, Mrs. Baynton, give an Account how you have lived? | Lord, the main Witneſs of mine is not come in, and that is Mr. Hal. 


Mrs. Baynton. I never run into any Body's Debt. ; 
L. C. J. Holt. Had you a Hufband ? — Mrs. Baynton. Yes, my Lord. 
L. C. J. Holt. How long hath he been dead? 

Mrs. Baynton. Eight Years To-morrow. 

L. C. J. Holt. But you have had a Child lately, within this four 
Months : Are you married now ? 

Mrs. Baynton. Yes, my Lord, I am married. 

J. C. J. Holt. How do you prove that? 

Mrs, Baynten. I could give your Lordſhip an Account; but it is not 
proper now, before the whole Court. 

L. C. J. Holt. Is it not proper now? 

Mrs. Baynton. No, my Lord, for ſome Reaſons. 

L. C. J. Holt. 1 think it is very proper. Pray give an Account how 
you have lived ? 

Mrs. Baynton. I have a Siſter at Barbadoes that hath been very kind to me. 

L. C. J. Holt. Was you married to Mr, Baynton ? 

Mrs. Baynton. Yes, my Lord, 

L. C. J. Holt. Mr. Hartwell, Who directed you to take out this Writ 
againſt Mrs. Rawlins, at the Suit of one Jones? 

Mr. Harttvcll. My Lord, I was ſent for to the Star and Garter-Tavern 
in Drury-Lane, by Mr. Holt. L. C. F. Holt. Where is he ? 

Mr. Hartwell He is not yet taken, He ſent for me twice before I 
went, When I came to him, I received Money for a Writ againſt that 
Lady on which I ſent my Aſſiſtant for a Writ. 

I. C. J. Halt. Who was your Aſſiſtant? 5 

Mr. Hartivell. (Pointing to Spurr, ſaid, he was his Aſiſtant.) I ſent 
the Writ to Mr. ]/akeman, to get him to ſerve it. He was not at Home, 
and I went to him the next Morning. I aſked him whether he would ſerve 
theWrit? He told me he would; and I told him the ſame that Mr. Holt told 
me, that it could not be done till Friday Morning. On Friday 1 
Mr Holt went with me, and theſe Officers, J/akteman and Spurr. He bi 
us be ready, and ſaid the Coach was coming. So we ſerved the Writ as 
we were ordered, and went to the Star and Garter-Tavern in Drury-Lane ; 
from thence I carried her to my Houſe, If I had had any miſtruit of any 
bad Deſign, I would have carried her back again. But I came forward 
with her to my Houſe. In a little time after ſhe had been there, came Mrs. 
Baynten, and one that is gone now [ meaning Mr. Swendſen] was ſent for, 
by ſome Stratagem har | knew not of. They being together, told me, 
that 57 thing was agreed of and made caſy. 


TL. C. J. Helt. What was made ealy ? 

Mr. Hartwell. The Debt, as I thought, my Lord. When I carried 
the young Gentlewoman firſt to my Houle, I left her with my Wife and 
a young Woman. When I came Home again, I found Mr. Swerdfen and 
this Gentlewoman there, who told me, that every thing was made caſy, 


175, Tos Trick of Sdrab-Bayntan, Gr. fich. 1 Ann. (% 


On which they deſired me 1o/go to any Favern, I knew hot where: 30 
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MX. ell. It is uſual with Officers to do with Priſoners as the 
L. C. J. Holt. That is a barbarous Thing to ſeparate them ont 
| r could apprehend there was no Danger of being reſent 
Mr. H My Lord; 1 your Lerdihip's Pardon, | have 
el but myſelf; I, may ſpeak Things in Point of Law that may 
judice m Life; but as to the Petpole 17 ſpeak the Truth. Ke 
T. C. J. Holl. You made her put on her Maſk ; you fore'd ber to z. 

Mr. Hartwell. Mrs Rawlins, Did I force you to put on your Maſk) 

Mrs, Rawlins. Yes, he forced me, but I would not at firſt; but k 
forced me. When | cry'd out Murder, he ſaid, Put on your Maſk, ul 
hold your Tongue, or you ſhall go to Newgate. | Ok 

L. C. J. - What Writ bad you againſt Mrs. Bay? 

| 7 22 | * was no ſuch thing, my —_ . 

Go Fe . You ſaid you had a Writ againſt Mrs. Bu/dy, and a 
other : 258 Mrs, / wats at bY 7 Wang 
r. Hartwell. Lord, as to a Writ zgainſt the young Lad 
was one; I 1 other poſitively. * e 

L. C. J. Halt. Why did you refuſe Holf's and Siuendſen's Bail? 

Mr. Hartwell. It was no ſuch thing, my Lord; 1 cannot help what th 
People ſwear : 1 hope to prove to the contrary, both from the beginnin 
to the end, _ 

L. C. 7. Holt. Why did you part with your Priſonet at the Vine. Ia 
vern without Bail ? | > £:38:.; 

Mr. Hartwell. My Lord, I no ſooner came into the Vine -· Tavern, hy 
the Perſon that employ'd me, gave me the Money; which was this Wk 
man ¶ pointing to Mrs, Baynton.] 

Mrs. Bayntem. You ſaid Holt employ'd you. I gave him no Moy 
my Lord; and he declared, that he never ſaw me before in his Life. 

Mr. Parker called. 

Z. C. J. Holt. Where do you live? | 

Mr. Parker. I lived at the Star and Garter then, and Mr. Hol vn 
there, who ſent me for Mr. Hartwell. 

Mr. Hartwell. My Lord, when 1 came there, Mr, Holt was drinking 
and it was all out but a Glaſs, He aſked me to drink; which I did. Tha 
we went from the Star and Garter down to the Mitre in We/tminfler, which 
was Felt's Houſe. Being there, and I ſmoaking a Pipe, in came thi 
Lady { pointing to Mrs, Bayan) and gave me Money for a Writ, 1 (ex 
my Aſſiſtant for the Writ, and the firſt Perſon I lit off, which was My, 
Wakeman, I made uſe of to aſſiſt me in it. When I ſerv'd it at the d 
and Garter-Tavern, this Gentle woman ¶ pointing to Mrs. Baynton] ar 
me where I lived ? I ſaid in JYich-ftreet. Said ſhe, Take care of her (Mn 
Rawlins) and take her along with you to your Houſe, or you will loſe yog 
Money. So carried her to my Houſe, and having Butineſs elſewhere, 
left her with my Wife, and a young Woman to keep her Company. Wha 
[ came again, I found Mr. Swend/en and this Gentlewoman there drinki 
a Pint of Sack. They told me if IL would go to any Tavern, the Buß- 
neſs ſhould be made up. We took Coach and went to the Fine-Taven, 
and there the Matter was made an end of, They told me that they woull 
ſatisfy me for my Trouble on Monday Night, if I would meet them t 


een 
#7 #4," Hl Why rue ae trom her Friend Mrs. Bape 


0 
Mr. Halt's. Away I went, and was taken Ill to that Degree tha] 117 
thought I ſhould have died. take 
L. C. J. Holt. How can you prove that ſhe employ'd you? Cuche 
Mr. Hartwell. I believe | ſhall have ſomebody to prove that. But, uy L. C., 


L. C. J. Holt. He is fled, | 
Mr. Hartwell. But, my Lord, I ſuppoſe his Wife is here. My L lt, tha 


I -hope you will allow Mr. J/ateman to come into the Court, that I ma lei 
aſk him ſome Queſtions. led of 

Juſtice Powe/. A Woman cannot be a Witneſs for or againſt her Hu ce ag 
band ; Then for what reaſon ſhould ſhe be called ? eſtion 


Mr. Hartwell. What can be more material than my going to Holt's! | 
have no other Perſons to appear for me. * 
L. C. J. Halt. Did Holt firſt employ you? 
Mr. Hartwell. He firſt ſent for me, my Lord. 
L. C. 7. Halt. Have you any other Witneſſes? 
Mr. Hartwell. My Lord, 1 thought they call'd for ]/akeman. 
Mr. Wakeman called. 
L. C. J. Helt. Aſk him what Queſtions you will. 
Mr. Hartwell. Mr. WWakeman, Who was it employ'd me? 4 
Mr. I/akeman. He never told me who employ'd him till he came toil 
Recorder's, and then he told me that this Woman ¶ pointing to Mri. Ba. 
ton] employ'd him. The Recorder aſk'd me who it was employ d me! 
Hartwell made Anſwer, and ſaid, I employ'd him; and ſaid 
that the Woman brought him Money for the Writ. 
Mrs. Baynton. I never gave Hartwell Money, nor employed him, 8 
confeſled to the Recorder. - 
Mr. Wakeman call'd a Witneſs, who ſaid for Harttoell, that 'twas Ma 
Baynton confeſſed before the Recorder upon her Examination, that! Char: 
ve Money to, and employ'd Hartwell to ſue out a Writ againſt Wt was t 
| Jo at the Suit of . Jones for 201. and gave for Reaſon, on carts. Ng, 
Examination, that the ſaid Jenes owed Mrs. Baynton 201. And he to be 
to Mrs. Baynton to get Arreſted Mrs. Rawlins for 201. due from bet! had a 
ones ; and that on ſuch Arreſt, Mrs. Rawlins would pay the Mone) ation o 
Irs. Baynton, — L. C. J. Hoelt. Have you any thing more to ſay ! ard, wh 
Mr. Hartwell. My Lord, I never ſaw Mr. Swendſen before he cam it Mrs. 
my Houſe with Mrs. Bayntan, when the young Gentlewoman was ge, Sts. 
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Whea I came in, they were drinking a Pint of Sack together. The youre they | 
Lady was very free to go to the Vine-Tavern. Madam, Were you frſt, an 
free to go? Mrs. Rawlins. 1 do not deny but I was free to go. chend el 
Mr. Hartwell. Did we offer any Rudenels to you at that Place! tin ga 
Mrs. Rawlins. No, not then. Occaſi 
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I. C. J. Holt. That is the Thing you are to anſwer to, your ar 
her away by Force. 
Mr. Hartwell. My Lord, I know nothing of it; I cannot help it % 
Lord, there is nothing in it. 
Mr. Hertwell. Mr. Jakeman, Did I know any thing of your ben 
with Mr. Holt and Mr. Swendſer at the Five-Bell Tavern? 


IQ 


Mr. J/akeman. 1 don't know that you did, M 
r. 
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 Rewlins. No, I did | * 
1 "Hartwell. Ny Lord, with Submiſſion to your Lr .T under- 
ö ſomething [ have heard, fince I have been in Cuſtody, that this 
D ewoman, Mrs. Boynton, ſaid to Mrs. Rawlins, Shall I fend for my 


S F #. or 


t. | | 

abe you keep © Publick Houle? eh 

1 Mr. Hartwell. No, my Lord, only a Priſon-Room, but ſell no Drink: 
100 i Gentle woman was in the Parlour all the while. 


. Hilt, Have you any thing more to ſay? ww 
1 * Nothing at all, my Lord; 1 b are by the Perſon 


employ d me. | "208 

ft. Powel. What did you apprebend by this? 

+ Hartwell. She told me there was one gone for; 
1d bring a Gentleman to pay me the Money. 

T. C. J. Holt. Mr. Spwr, what ſay you ? | 
Mr. Spurr. I know nothing more of the Matter, than Mr. Hartwell's 


- 


and ſhe ſald ſhe 


t th ing me Money for taking out the Marſhal's Court Writ, and I was 
mins loy'd by him. | : — 
'2 C. F. Hole. When Mrs. Buſby cry'd out, did you not ſay, What 


ou got by your Bawling ? No Anſwer made.] 
Mz. Mount os We have a few Words to reply, it the 2 — have 
e. The Gentlewoman at the Bar inſiſts upon it, that Mrs. Rawlins 
conſenting to the Matter, was in Love with Mr. Swend/en: We think, 
only by the Evidence.given, but what they ſay themſelves, that ſhe 
car 1 away by Force. Indeed, when ſhe was taken into Harewell's 
uſe, there was no body by at that Time, but thoſe ſhe was not afraid 
To conclude; if there was any Conſent by Mrs. Rawlins, it was only 
have her bail'd ; it was that only that ſhe deſign'd. Hartwell ſays, he 
only employ'd as a Bailiff, by Holt: He carry'd them from his Houſe 
W the Vine Tavern: Now, what Occaſion had he to carry them to the 
yern for Bail? We ſhall prove further, that when they came to the 
ne, Hartwell himſelf was ſaid to be the Bail for the Action. 
Anne Cotchett called and ſworn. 
Mr. Mountague. Miſtreſs, pray will you give an Account how Hartwell 
pught the Priſoner there. 
Cotchett. Mr. Hartwell, when the Coach came, ordered a Pint of Wine 
the Coachman. The Drawer ſaid, We draw, and draw, but don't 
ow who'll pay for it. Mr. Hartwell came to me, and ſaid, that it was 
Arrett for 1201. that he would ſee us paid, 
L. C. J. Holt. Was it the Woman in the white Gown that was arreſted 
120 J. —-——Cotchett. Yes, my Lord. 
Mr. Hartwell. Did you ſee me in Company with the Parſon ? 
Cotchett. You came down Stairs, and ordered a Pint of Wine for the 
ſon, and half a Pint deſides; and told me the Parſon was the Bail. 
2 I did not know that the Parſon was in the Houſe, till I 
juſt qone my Buſineſs, and was going away. Did you ſee me with the 
ron, Madam Rawlins *—— Mrs. Rawlins. I do not tell you fo. 
Mr. Mountague. All that is to be prov'd in this Indictment is, that ſhe 
taken away againſt her Will, and afterwards compell'd to marry. 
Cotchett, I did not ſee Mr. Hartwell after that. 
L. C. J. Holt. Gentlemen of the Jury, theſe three Priſoners are indicted 
Felony, upon the Statute, made in the third Year of King Henry the 
ath ; That they with Haagen Swendſen now convicted, and Thomas 
lt, that is fled, did violently and feloniouſly aſſault one Pleaſant Rawlins, 
Ing ſeized of an Eſtate of Inheritance of about 201. per Ann. and pol- 
led of a perfonal Eſtate of the Value of 20co0/. and took her away by 
cce againſt her Will; and that he, Swendſen, did marry her. Now the 
eſtion is, Whether the Priſoners at the Bar are guilty of this Crime? 
ſt, as to Mrs. Baynton, you have heard what an Account is given of 
: She was a Perſon that came to lodge at Mrs. Nightingale's Houſe 
Stretton-Grounds in Ii zſiminſſer: She went for a Widow, by the 
ame of Sarah 12 It ſeems, Mrs. Puſby and Mrs. Kauulius did 
ige about three Years in Mrs. Nightingale's Houſe. They being all ſin- 
were very well ſatisfied one with another. Mrs. Ratblins was placed 
her Guardian under the Care of Mrs. Buſby ; and has a perſonal Eſtate 
2000 J. and 201. a Year. About three Weeks before Michaelmas laſt, 
« hear of one Mrs. St. John, that was an Acquaintance of one Mrs. 
ebtingale's came to her, and told her of Mrs. Baynton, a well-diſpoſed 
ntlewoman, that was come to Town about a Suit of Law, and thought 
it ſhe ſhould ſtay about a Month, and thought that her Houſe was a 
per Place for her Lodging, and gave her a very good Character, that ſhe 
S 2 Civil religious Woman of a good Converſation, and defired to be 
ar the Church. After ſome Time, Mrs. Baynton came herſelf. She 
d, as Mrs. St. Jahn had done before, that ſhe came to Town about a 


vas Ma W Buſineſs, was a Widow in the . Mrs. Nightingale, by reaſon of 
that l Character that was given her, received her into her Houſe. When 
uſt | was there, ſhe behaved herſelf very civilly for ſome Time; ſo that 
u fart! 5. Nightingale and Mrs. Buſby were well pleaſed with her, and thought. 
he wi9 to be a Gentlewoman of very ingenious Converſation. She tells them, 
m her! had a Brother, that had Intereſt in Shipping; and fo there was an In- 
done ation of Mrs. Buſby, Mrs. Rawlins, and Mrs. Baynton, to go on Ship- 
(ay * ard, where they were treated by Mr. Swendſen. r. Swendjen uſed to 
| came it Mrs. Baynton, and ſhe uſed to call him Brother: While the was 
ras te, Scvendſen dined g or 10 Limes. She had not been there long be- 
he you e they began to have difterent Apprehenſions of her from what they had 
you! it, and were very uneaſy at her Continuance. Mrs. Baynton did ap- 
o. nend there was ſome Appearance of Uneaſineſs; and came to Mrs. 
ce! Ehtingale, and told her ſhe had made an End of her Suit of Law, and had 


ccalon to ſtay in Town, but would return into the Country. It 
ms Mrs. Nightingale and Mrs. Buſby were well pleaſed with Mrs. Bayn- 
Warning. Before the went away, ſhe underſtood, that Mrs. Bufby 
F Mrs. Rawlins uſed to go to Oxendon Chapel; ſhe came to them and 
y he had Occaſion to go that Way with a Band. Box to her Milliner's; 
© them ſhe went in a Coach, and if they pleaſed, they might go with 
> and ſhe would ſet them down at a Place near the Chapel. They ac- 


el 


fer forceably Alas Sway Mrs. Rawlins, 


| well 


(458) 
cept of her Civility, thinking 8 any Deſign; and 5s the Coach 
was driving along, it was ſtopped by Bailiffs, and all on a ſudden; Hart- 
ns the Coach, and thruſts bimſelt into it. Mrs. Buſby and Mrs. 
ut were not conſcious of any Cauſe of an Arreſt, thought the Arreſt 
was upon Mrs. Baynton, they began to be concern'd for. ber; but it ap- 
pear d that twas upon them, and then Mrs. Baynton ſeem'd to be as much 
concern'd for them, when they were both to be carry'd away ; but aſked 
Hartwell what it was for? He told them it was no great Matter ; but if 
you and I talk together a little, all will be well. rs: Baynton expreſs'd 
erſelf to be much concern'd for Mrs. Buſty; ſhe adviſed her not to talk 


| any Thing with him, without her Friends were nigh. And when they 


were in the Coach, it was directed to be drove away; Mrs. Buſby deſired 
to be carry'd to Fleet-Areet to her Friends; but Hartwell would carry he 
to the Star and Garter Tavern in Drury-Lane. Mrs. Baynten continu 

in the Coach until they came thither, and then pretended to go for Mrs: 
Buſby's Friends; and when they were at the Star and Garter Tavern, they 
were carry'd into a Back-Room. Mrs. Buſby forced herſelf with the young 
Woman into a Fore-Room. Then Hartwell laid Hands upon Mrs. Ratu- 
lins, and ſaid ſhe was his Priſoner, and carries her away by Violence, forces 
her down Stairs, and ſwears at her to put on her Maſk, otherwiſe he would 
carry her to Newgate. Mrs. Buſby, the Priſoner above Stairs, was to go to 
Newgate, as was pretended ; but Mrs. Rawlins was to go to the Marſbalſra. 
Away ſhe was carried to the Houſe of Mr. Hartwell ; but Mrs. Boynton, 
who pretended, that @s ſhe was going by chance that Way heard Mrs, 
Rawlins named; thereupon ſhe goes in, and very luckily finds her th ere, 
and pretends to pity her Condition, and ſaid ſhe had been with ſeveral of 
her Friends to be her Bail, but could procure none of them to come. Then 
ſhe ſaid ſhe would go for her Brother Swendſen, who ſhe was ſure would be 
her Bail. Upon that Meſſage he came, and then Mrs. Rawlins was to be 
carry'd to the Vine Tavern. Mrs. Baynton went with her thither, as they 
pretended to make up the Buſineſs. Then it was propoſed that Holt and 
Swendſen ſhould be Bail. Hartwell refuſed them as inſufficient : Upon 
which ſhe was told ſhe was in danger of going to Newgate, and Bail could 
not be taken ; and the only Way was, that ſhe muſt be married to Swend- 
ſent ; and if ſhe did not marry, ſhe ſhould go to Newgate, Mrs. Baynton 
took the Ring from off her Finger, in order to get a Wedding-Ring to be 
made by it ; which being procured, there was a Parſon in the Houfe ready 
provided with a Clerk to do the Office, who came into the Room where 
the Marriage was made, and ſo ended that Arreſt. From the Vine Tavern” 
ſhe is carry d with Mr. Swendſen and Mrs. Baynton to Mr. Blake's Houſe, 
and there ſhe was forc'd to Bed : Within an Hour and an Half, they ariſe 
again, at Seven a-Clock at Night; and thus the Marriage was conſum- 
mated. As for Mrs. Baynton there is this further Proof upon her, that ſhe 
did pay Hartwell for this very Arreſt, which is proved upon her by her 
own Canfeflion before the Recorder, Then, as to Hartwell, he is affecled 
by theſe Circumſtances, - Firſt, there was no Procels againſt Mrs. Buſby, 
but yet ſhe was arreſted and carry'd to the Garter Tavern, where ſhe was 
kept in Cuſtody till the Evening, and could not procure any Friends to 
be called to her; and during the Time of her being there, Mrs. Rawlins 
was married to Mr, Swendſen at the Vine Tavern. And it is further prov'd 
againſt him, that when the Parſon was come, he told the Miſtreſs at the 
Vine Tavern, that the Parſon was to be one of the Bail. It is alſo prov'd, 
that he inſiſted upon very good Bail; for he told the Woman of the Houſe 
the Arreſt was for 120 J. when as it appear'd it was but for 20 Now 
you are to conſider what hath been ſaid in their Defence. Mrs. Baynton 
ſays, that Mrs. Rawlins was in Love with Mr. Swendſen, and did complain 
of her Confinement and hard Uſage; and that ſhe told her ſhe could help 
Mr. Swendſen to a young Lady at her own Diſpoſal ; and that there was one 
Mr. Pugh that made Application to Mrs. Rawlins; but ſhe return'd his 
Letters that ſhe had receiv'd from him: That Mrs. Rawlins did ſay, that 
ſhe could help Mr. Swend/en to a Lady that had a Fortune at her own 
Diſpoſal, which is own'd by Mrs. Rawlins; and that by that Lady the did 
mean herſelf ; but that ſhe had any familiar diſcourſe with him in the 
Garden, or that ſhe was ſick for him, and went up and cried for him, that 
ſhe denies upon her Oath. And further ſays, that ſhe never intended to 
do any Thing againſt the Advice of her Friends, or that ſhe had ſet her 
Love upon him. Then Mrs. Baynton charges Mrs, Buſby, that ſhe had a 
Kindneſs for her Brother Swendſen, becauſe ſhe ſaid he was her beloved 
Likeneſs. Mrs. Buſby owns, that he was ſomething like her Huſband, and 
on that Account might innocently call him ſo, As for Hartwell, he relies 
on his being a Bailiff, and in Execution of his Office, being employ'd b 
Mr. Holt and Mrs. Baynton, and that ſhe paid him for the Writ. Mr. Holt 
ſent for him, and he knew nothing but of Arreſt, and was not privy to any 
other Deſign. It is prov'd indeed, that Mr. Holt did ſend for him. This 
is the Sum and Subſtance of his Defence. I muſt tell you, that if Hart- 
well was employ'd in this Deſign, in order to take her into Cuſtody to 
carry on this Marriage, and was privy to it, then he is equally Guilty ; 
but if he did only act as a Bailiff, and did not know the Deſign, then he is 
not Guilty. But his arreſting Mrs. Buſby againſt whom he had no Pro- 
ceſs; and taking Mrs. Rawlins from Mrs. Buſby to his own Houſe, and from 
thence carrying her to the Vine Tavern ; his pretending that the Warrant 
was for 120/. when as in Truth it was but for 201. and his pretending 
that the Parſon was to be the Bail, though he was not preſent in the Room 
where the Marriage was, but hard by; yet he was in the ſame Houſe, which 
is all one, if he knew what Deſign was a-foot : Theſe are the Things you 
are to conſider of. As for Mrs. Baynton, ſhe pretended ſhe was a Widow, 
and you hear how ſhe proves it ; and when ſhe is taxed with having a 
Child, then ſhe ſays ſhe hath a Huſband, And when ſhe is aſked about 
him, ſhe will give no Account, nor how ſhe ſupports herſelf. She ſaid 
indeed ſhe paid every Body their own, and that ſhe has no Difference with 
any Body whatſoever, She pretended ſhe was Mrs. Rawlins's Friend in 
what ſhe did ; but it is plain by what ſhe owns herſelf, that ſhe employ'd 
Hartwell, and paid him for the Writ. And her pretending to ſet them 
down at Oxendon Chapel, there it was her Delign to bring them under 
that Force to effect this Marriage. I muſt leave it to you conſider, whether 
from the Beginning to the End ſhe was not an Actreſs and a Manager of 
this whole Buſineſs. She hath been aſked how Mr. Swendſer came to be 
her Brother ? Firſt ſhe ſays, he was her deceaſed Siſter's Huſband, Then 
being aſked who was that Siſter ? ſhe ſaid, ne was an adopted Siſtet's Huſ- 


band. It was very extraordinary for her to go to Mr. HartwelPs Houſe 2 
5 the 
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the oung Gentlewoman, and pretend that ſhe. came by chance, and 
e 


| be a Warning to you for the future, 


a conſiderable Time. 


. 15 Nature; and I am glad that you have had ſuch a ſolemn Trial, that 
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Name, I muſt leave it 10 you-Gentlemen of the J bs 51 * Ns 
er- cer, A DALMIT $ 


whole Matter: And as for Spurr, he was an Un 


Follower, and might be ignorant of the Buſineſs. You have not Evidence | was taken into Cuſtody, ſhe was brought to.a H 


enough to make it appear that he was priv n Ire 
you — to acquit him; but as to M rs. Bayucon and Hartwell, if, they were 
privy to the Deſign of a forceably taking away of Mrs, Rauulini with an In- 
tent to marty het to Swendſen, as it is plain that he-was an Adder, and ſhe 


y to this Delign, and therefore 


Abettor in the Force; then, Gentlemen, you are to find them Guilty: if 


you are not ſatisfied, you are to Acquitthem, . ra 
© The Jury went out hoy balf an Hour, and brought in thefollowin V rdicts. 
- Mrs. Baynton, Guiliy.— Mr, Hartwell, Not Guilty — Mr. Spurr, NotC witty. 
. 7. Holt /aid to Hartwell, You haue had a very Merciful Jum, ler it 
Mrs. Eaynten. My Lord, I am with Child, | wo 
L. C. J. Halt. That will be conſidered on Saturday, November the 28th, 
5. Priſoners were called to the Bar to receive Sentence of Death. _ 
Mr. Sell. Gen, I pray your Lordſhip's Judgment againſt the Priſoners at 
the Bar. W | 
Cl. of Arr. Haagen Swendſen, hold up thy Hand, Thou haſt been con- 
victed of Felony done by thee, and committed on Mrs. Pleaſant Rawlins, 
and the Jury hath found thee Guilty; What have you to ſay for yourſelf, 
why you ſhould not receive Sentence of Death according to Law? 7 
Mr. Swendſen. I could ſay a great deal, but I ſhall ſay but very little. I 
do not doubt but the honourable Court obſery'd how various ſhe was in 
her Evidence. What ſhe deny'd in my Trial, ſhe confeſſed in Mrs. Bayn- 
ton's 3 and ſo I leave it to the Court, if there may be an Arreſt of Judg- 


ment till the next Term. | | 
L. C. J. Helt. Unleſs you can ſhew us ſome Cauſe for it, it will not be 


ranted. | 

Mr. Swendſen. My Lord, ſhe ſaid thoſe Things in her Trial, which ſhe 
deny'd in mine. * | 

#4 C. J. Holt. Some Things ſhe mentioned in your Trial, that ſhe had 
no Occaſion for in hers, : 

Mr. Swendſen. The ſame Things were in my Trial that were in hers. 

L. C. J. Holt. There were ſome Things in her Trial that were not in yours. 

Cl. of Arr. Sarah Baynton, hold up &y Hand, Thou haſt been indicted 
for Felony, and found Guilty, What haſt thou to ſay for thyſelf, why you 
ſhould not receive Sentence of Death according to Law? 

Mrs. Baynton. My Lord, I am with Child. 

L. C. J. Holt. That is no Plea againſt Judgment, 

Mrs. Baynten. My Lord, I deſire that it may be taken into Conſideration, 

how that ſhe contradicted herſelf in her Evidence; that ſhe ſpoke thoſe 
Things in Mr. Swendſen's Trial that ſhe contradicted in mine. I think I 
have a great deal of Injuſtice; I am as innocent as any Perſon in the Court. 

L. C. J. Holt. That you did this Thing is moſt apparent: That you 
deluded this young Perſon, and pretended yourſelf to be a Perſon of Qua- 
lity, a religious Woman, and one that came out of the Country about a 
Law-Suit ; that you pretended that this Mr. Swend/en, the Priſoner at the 
Bir, was your Brother, your Siſter's Huſband ; and all this falſe Dealing 
was to bring him in to delude this Woman. It is plain that you had no 
Suit of Law as you pretended, It is plain that you took out this Proceſs 
againſt the young Gentlewoman. It is plain, that you pretended you would 
ſet them down at a Chapel. | 

Mrs. Baynton. It is not the firſt Time, my Lord, that I ſet them down, 

L. C. J. Holt. But you made uſe of this Stratagem to accompliſh the 
Arreſt, You have deluded the World by theſe Things: and indeed it is 
very hard againſt you. 

Mrs. Baynton. My Lord, they deſired me to ſet them down. 

L. C. 7. Holt. The Licence was taken out before the bth of November 


Mrs. Baynton. My Lord, ſhe cannot deny but ſhe ſpoke for it to me. She 
herſelf ordered it to be done. My Lord, when I was upon my Trial, 
Abundance of People prompted her to ſpeak thoſe Things ſhe knew no- 
thing of; Mrs. Buſty in particular; though I do not queſtion but ſhe her- 
ſelf would have married Mr. Swendſen, for ſhe expreſſed Love for him in 
calling of him her beloved Likenets. 

L. C. J. Holt. She ſaid he was like her Huſband, and therefore on that 
Account ſh- might ſay ſo. Crier, make an O Yes. 

Mr. Swendſen. My Lord, my Trial has already made a great Noiſe in 
the World; and I do not know but that by this Time it may be come to 
the Queen's Ear, therefore I deſire that your Lordſhip would be pleaſed to 
make a favourable Conſtruction of it to her. 5 

L. C. J. Holt. Well, I do not queſtion but Her Majeſty hath heard of 
it. Crier, make an O Yes, 4h eee. is given. 

Juſtice Powell. You that are the Priſoners at the Bar, 1 Stwendſen 
and Sarah Daynton, you have been both tried and convicted of a very great 
Offence, for which you are brought to receive the Judgment that the 
Law requires. You have had a very folemn Trial, and have both been 
convicted upon very plain and full Evidence, Your Offence is of a very 


all People may know how great a Crime this of Fortune-ftealing is {which is 
Death by the png; and may take Warning by you ;'it may be, a great many 
People do not know how penal this Offence may be, but I hope your Trial 
may be a Means to deter others ſrom making Ut of ſuch wicked Practices, 
Your Offence hath been in a Nation where Property is better preſerv'd 
than in any other Government in the World. Here it is Death for a Man, 
to take away any Thing, though never ſo ſmall, by way of Robbery : How 
much worſe is it for you to take away the Child of a Man, and with her 
all that he hath gotten by his Induſtry all his Life-Time, at once? This 
is moſt certainly a very great Offeace againſt the Publick, being ſo great a 
Violation of Property, and the Injury you have done to this Woman is 
very great too, and cannot be repaired : All the Satisfaction that can be 
given is by 8 the Lives of thoſe Perſons that were the Contri- 
vers of it. You Haagen Swend/en have had the Privilege (the Law allows 
to Foreigners) of a Party-Jury ; and I believe, had there been any Room 
fora Jury to bring you in Not Guilty, you had not bcen found Guilty ; 
but the Fact was prov'd ſo plain upon you, that they could not poſſibly 
avoid it, It is true you inſiſted upon it that you were not preſent at her 
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that you were not preſent when ſhe was fuſt taken, t 
Preſumptions to conclude that you were 0 r ˖0 ft os 
will render you equally culpable as if you had, hee eſent.' For 2 U 

43 wh ule a1 8 


were ſeen together; Halt being the Man that ſet the Fry * 
Directions td the Bailiffs when to ſeize her; aud beſides, ay vn | 
cence prepar'd for your Matriage to her. Tbeſe are very great C;, 
ſtajjces of your being privy to dhe firſt taking. But admittin r, 
not privy to the firſt taking. you were privy to her being in Cults 1. 
an Arteſt, when yu was brought to bail this Woman; and Wag | 
brought in that they were contented to take Bail, but excepted 

your.s,:. and when ſhe was told by Sarab Baynton ſhe muſt £0 to V 
| unleſs the married you, 7 were preſent. at all this; and this beine 
and acted whilſt the firſt” Force was continued upon her, is in 1 
a forceably taking; ſs that you are plainly. guilty bf 'a forced 


taking. And then 'alf if that were neceſfat „of matryine b.. 0 
Conſtraint, ſhe being utider Menaces, that it ſhe — not n & be 5 } 
muſt ga to Netwgate : You yourſelf were conſcious, this was ho 7 $4 | a 
ſent as Marriage requires, fince that Evening y6u made Application 10 N 
Juſtice of Peace to take an Affidavit from her 767 ſhe had given he: ; 10 0 
ſent, When you brought Witneſſes to give an Account of your fo | 40 - 
Life and Converſation, that ſome Years ſince you were fo bble Merch « 1 
in your Country, one in great Credit, an ingenidus Man, and of 000 40 
tereſt and Acquaintance there, I confeſs, 1 had great Commiſeraticy | 6 x 
you, and thought this Misfortune befel you upon the Account of u. « m 
Acquaintance with this ill Woman; the Acquaintance with ſuch a ij, &« ty 
man will make a rich Merchant quickly poor, will ſoon reduce a Vea 40 
Man to a Morſel of Bread. I am afraid that ſhe hath been a Very g « ar 
Inſtrument in your Ruin. hang " « dj 

And you Sarah Baynton, when you were aſked to give an Account « D 
what Kind of Life you liv'd, it appear'd to be but a very ſorry one inde 44 gy 
ſo that I could not but conclude you to be a very lewd Woman, y « 
had Wit and Parts'enough, which might have been of great Seryic « th 
you, if you had lived honeſtly ; but you made uſe of them to another In « th 
and it is not fitting that you ſhquld live longer that cannot live bew « po 

1 You contrived and carried on all this wicked Deſign from firſt to li 0 

and that you might the better perform it, you went to a civil Houſe und « ]} 
the Character of a Gentlewoman that came out of the Countr Abo « an 
Suit of Law. There yu pretend to be a very good Woman, and ſeen « cot 
be much pleaſed with the Family, becauſe they were ſober People; « Ri 
your Deſign was to entice and delude.this young Woman, Whether “ ſo! 

eſign at the Beginning was to commit this Fact I cannot tell]; but hw « ſhe 
not uſed to this Courſe of Life, you could not wear your Diſguiſe M dec 
without Diſcovery ; wi began to be ſuſpected and to be ſeen through; d M4 
Family was very willing to be rid of your Company ; which you perce « wit 
ing, 2 reſolved you would atchieve your Deſign before you went, M the 
that End you invite them into a Coach, promiſing to ſet them down whe « to; 
they were going; but inſtead of that, you employ Bailiffs to arreſt d ane 
for you with your own Hand paid the Bailiff that was to do it; and rin 
they were taken you pretended to pity them. And when Mrs. J « did 


was at Mr. Hartwell's Houſe, you pretended that you accidentally y 
providentially overheard her Name mentioned in Mr. Hartwell's Houle, 
you paſſed in the Street. You go into the Houſe, and pity her Condit 
and propoſe your Brother for her Bail ; but inſtead of that, all your Del 
was to'bring about this Marriage; and for that End you forced her Riy 
from her to get another made by it, It was you that told her ſhe mu 
to 9 unleſs ſhe married your Brother; and after that forced bel 
Bed. From the Beginning to the End you carried on this wicked Defy 
to the Ruin of this young Woman; you have a great deal to anſwer in 
I have ſtated this Matter, that you may be ſatisfied that this Fact hath be 
| proved againſt you both very fully, and therefore you can expect no o 

than an Award of the Puniſhment the Law requires, that is, Death, Id 
| you will reflect upon thoſe evil Courſes that have brought you to this Ed 

You have but a ſhort Time to live, and therefore it would be well for yout 
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conſider your Future State: You may have better Inſtructiens for that ti 
I can give you; therefore Iwill now proceed to the Sentence, which is, 


to the Place of Execution, and that there you ſeverally hang by your Necks wil 
you are dead ; and fo the Lord have Mercy uten your Scouts. 

and for her Sake I defire the Queen may know of it. 

Countrymen, who did think that you were not the Contriver of it. 


to the Queen as favourably as you can. 


yrs and a true Verdict give, according to your Evidence, whether Su 


That you ſpall go hence to the Place from whence you came, and from! 


Mr. Swendſen. My Lord, now I am bound todo this Woman Juftic: 
he hath not been the Contriver of it. It was all done by my Diredtio 


L. C. J. Hit. Well, that will clear up the Doubt to ſome of you 
Mr. Swendſen. I deſire, my Lord, that the Matter may be repreſent 


Cl. of Arr. Sarah Baynton, hold up thy Hand. 
Baynton. My Lord, I am with Child. 
Z. C. J. Holt. Let a Jury of Matrons be ſent for. 
They are ſent for. Upon the hearing of her Sentence, ſbe fell into Fits. 
Cl. of Arr. You the Matrons of the Jury, ſhall view and diligently e, 
aynton be with Child, quick with Child, or not. So help you God. 
The Names of the Jury of Matrons are as follow : 


Mrs. Sarah Jebnſen, Mrs. Sarah Randall, | Mrs. Eliz. Guernels 

Mrs. Chriſtian Walker, Mrs, Mary Vere, Mrs. Mary Rogers, 

Mrs. * Goff, Mrs. Saran Mebb, Mrs. Jane Smith on, 

Mrs. Mary Herbert, Mrs. Dorothy Mordit, Mrs. Margaret Leach : 


L. C. J. Holt. You the Matrons are to conſider well the Oath you hat 
taken, which is diligently to enquire whether this Woman be quick wit 
Child: If ſhe be with Child, but not quick, you are to give your Verdi 
ſo; and if ſhe be not quick with Child, then ſhe is to undergo the Exec 
tion of the Sentence in convenient Time. 

About Half an Hour after, the Fury of Matrons came in. 


firſt taking, and that ſhe gave her Conſent to the Marriage, It is true, | 


L. C. J. Holt. Are you agreed in your Verdict? Anſw. Yes. 8 
L. C. J. Holt. Who ſhall ſay for you? Anſw. The Fore-Woman. | 
J. C. J. Holt. Do you find the Priſoner to be with Child, with quid 7 
Child, or not? Mrs. Fehnſon. Ves, my Lord, ſhe is quick with Child 77 

L. C. J. Holt. Is this your Verdict? — Mrs. Johnſen. Yes, Sir. 

L. C. J. Holt. And ſo you ſay all? Anfw. Yes, my Lord. 5 
3 I. CJ 7] 
Vox, 1 


C. #. Hark ye, Mrs. Baynton! Theſe Women by their Ver- 
; .- EO meer Tims op repare you for Death, and therefore I hope 
S Sl improve your Time, for the Judgment is paſt, and will be executed 


fter your Delivery. 
* ce was reprie ved, but Haagen Swendſen was executed. 


Speech at the Place of Execution, but referr'd himſelf to the 
bee Ferse, which be left with e 


40 Do believe the World will expect I ſhould ſay ſomething for their 
Satisfaction. That I had a Deſign to have Mrs. Rawlins for my 
« Wife is moſt true. I was told of her by a Neighbour and Friend of 
« hers, and then made a further Enquiry, and found her Quality ſuch as 
« ] mo ht, without any Exceptions, preſume to, her Father being the Son 
« of Tisdefman; the next was, how to get into her Acquaintance; and 
« not knowing how to be introduc'd, I prevail'd with, and perſuaded Mrs. 
« Baynton tO take a Lodging in the ſame Houſe with Mrs. Rawlins, by 
« which Means I found eaſy Acceſs to my Wiſhes, and was as welcome 
« to the Family, as if | had been one of themſelves. I had their Company 
« on Board a Ship, where I gave them an Entertainment, and was invited 
« to dine with them, and by degrees! poſſeſs'd myſelf of Mrs. Rawlins's 
« Affection ſo far, that ſhe ſeem'd uneaſy without me, and frequently im- 
« portun'd for my ſpeedy Return, and obliged me to fit next to her at Ta- 
« ble, ſaying, that if did not, ſhe would not eat, and treated me wich 
«6 many private Carefles, by which Lovers, who have not frequent Oppor- 
« tunity of ſpeaking, do by Signs and Tokens expreſs themſelves, 

« | dodeclare that I had as good Reception as a Lover could wiſh for, 
« and all the Encouragement imaginable ; inſomuch that nothing ſeem'd 
« gifagreeable to my Intentions, but all things did promiſe to facilitate my 
« Deſign with Succeſs, ſhe herſelf having told me that ſhe was at her 
« own Diſpoſal, and would marry to pleaſe herſelf, 

« My Familiarity with Mrs. Rawlins before my Marriage was ſo great, 
« that there was no Room left for me to practiſe Violence upon her; 
« though I muſt ſay I was impatient of Delays, and wiſh'd for an Op- 
« portunity to accompliſh my Deſire. 


« had no ſhare in it, but was perſuaded to conſent to it by Mr. H — 
« and his Wife; and when the Intrigue was brought to Perfection, [I 
« comply'd, and laid hold of the Opportunity, in order to marry Mrs. 
« Rawlins, which with little Difficulty, and leſs Perſuaſion, I accompliſh'd; 
« ſo having, without any Force or Violence, declar'd to the Miniſter that 
« ſhe was at her own Diſpoſal, and free to marry me, which the Miniſter 
« declar'd in open Court, at my Trial. 

« After we had been in Bed, comes in one Mr Bennet, a Conſtable, 
© with ſome of Mrs. Rawlins's Relations, who requir'd me to go with 
« them before a Juſtice of Peace; finding they had no Warrant, refuse 
© to give Obedience to their Commands, which created fome Dh; 
« and my Wife hearing the Noiſe, came out of the Bed-Chamber, deli 


- 


- 


ring me to be quiet, and let her ſpeak to them; which accordinyly te 
* « did, in theſe expreſs Words following, viz. Couſin, I have married this 
„ Gentleman with my own free Conſent, he is my Huſband, and this is ny 
15 « Wedding-Ring, ſhewing the Ring on her Finger: As for Mr. i uſby, 
mite « ] will give him under my Hand he ſhall come into no Trouble, and what 


« would you have more ? 

« Then ſaid they, if it be ſo, then God bleſs you both together, and 
10 Jrank a Flaſk of Wine or two with me, and then deparied ; they were 
no ſooner gone, but I aſked her, whether ſhe would be willins to appear 
« and declare what ſhe had ſaid to her Friends to a Juilice of Peace? And 


ſwer i © ſhe ſaid ſhe would with all her Eeart. Then we went to Mr. Jutlice / a- 
ath be * ber, in York-Buildings, and declar'd the ſame to hm; he told ber he 
no oth would take Notice of her Face, and bid her ſtick to chat. Y 

. They The next Day, about eleven of the Clock there came a Conſtibie 
with a Warrant, and carried us before the Recorder, unto who, {ite 


£ 

* ſaid the ſame thing over and over. Then (.id the Recos der. Alas! Child, 
* they made you drunk, and you did nit know what you did Wo wn: h th 
* antwer'd, That there were a great many there preſent that knew her Life 
and Converſation, that ſhe did nat uſe to be drunk: And when the Reco, yer 
could not prevail wich ner, he conceiv'd, that my being perſonally wich 
* her, oblig'd her to iiand fo firm to her Marriage ; he then order'd me 
to be pull'd away by Force from her, at which the fell a v ceping ; how 
* the afterwards was lectur'd by her Friends, was ſufficiently atteſted by 
© my Proſecution, Trial, and Sentence; and after | was committed to 
* Newgate, I was remov'd by a Habeas Corpus tothe Ducen's-Bench tar, 
* there to be arraigu d, and pleaded Not Guilty to the Indictment. | 
* pleaded for longer Time to prepare for my Trial, but was allow'd but 
four Days; when I was brought to my Trial, I moved for Counſel to 
* plead my Cauſe, as being a Stranger, and not acquainted with the Laws 
* of England; my Life being thus at Stake, a powerful intercſt againſt 
* me, and the Court not for me, jender'd my Caſe both deſpicable and 


Fits * Ceplorable; and as for ſome of my Evidence, I do verily believe they 
| i oere bribed by the adverſe Party, others taken off by ſiniſter Art, and 
or * ſome hinder'd by Force from appearing in Court for me. As for Jul- 


tice Baber, he ſhew'd himſelf but coldly in giving his Teſtimony, and 
* faid, that my Wife did conſeſs before him, that ſhe was marry'd by her 
" own free Conſent ; but at the ſame Time he added, that the ie-m'd 


« But as for the unhappy Contrivance of the arreſting Mrs. Rawlins,* 


for forceadly taking away Mrs. Rawlins. 
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very much diſorder'd: As for that Gentleman, 1 forgive him, and ſhall 


< leave God to be Judge between him and me, 

It is to be noted, That my Wife did not deny, in open Court, that 
„ ſhe had made the Declaration aforeſaid, of her Marriage, to Mr. Ben- 
net, the Conſtable, and others, that Night we were married: Put ſaid, 
** ſhedid not know what ſhe did when ſhe ſaid ſo, and many other Things 
« ſhe poſitively, upon Oath, denied at my Trial ; which makes me have 
„ Pity upon her poor Soul, conſidering ſhe confeſs'd many Things at 
« Mrs. Baynton's Trial, which ſhe denied upon Oath at mine: The World 
* may ſee what it is to be a Stranger, and unacquainted with the Laws; 
«© nay, I myſelf heard my Wife openly confeſs in Court, i Mrs. Bayn- 
„ tpn's Trial, That there was a young Lady in the World, who was at her 
% own Diſpoſal, that wiſh'd me a good Mie; and at laſt conicts'd ſhe 
„ herieli was the Perſon, 

* Amongſt my many Misfortunes, I was repreſented by my Wife's 
„ Friends to the Court, to be a Sharper and a Bully; but call'd in, and 
A produc'd ſeveral Gentlemen of Repute, to give Account of my Life 
* and Converſation, who have accordingly atteſted the Honeſty of my 
Principles by my Practice, 

* It is further obſervable how my Jury diſagreed about the Verdict. 
There was one of them, Mr, Eraſmus Fohnſon, a Perſon to me altoge- 
ther a Stranger; for | declare, in the Preſence of Almighty God, that I 
do not remember to have been in his Company three Times in my Life, 
except in Church: This Mr. Johnſon alledg'd, That none of the Evi- 


any Force or Violence to the Gentlewoman, but ſhe conſeſs'd the Mar- 
riage, which was prov'd by (everal Witneſſes; which render'd my Cafe 
* ſohard, that the faid Mr. 'Fohnſor in ſiſted upon it to have me diſcharg- 

ed, according to the Dictates of his Conſcience; but at laſt he was 
over rul'd. 
Since my Conviction I have us'd all the Means I could to procure 
my Pardon; but finding little or no Probability of it, I am now going 
to beg for Entrance at the Gate of Mercy in Heaven, which I beſeech 
God to open for me, 
** [ expecied my I ria! ſhould be publ'ſhed, that the World might ſee 
my I reatment ; what | have done, and what | have left undone in my 
Caſe; but | am inform' dit may not be printed. I have faid this only 
to do miytelt Juſtice, altho' | could ſay a great deal more of Moment to 
the Purpoſe; but my Time being fo very ſhort and precious, I muſt em- 
ploy thai Intle Iüume to the avirg of my molt precious Fart, my >oul, 
* | humbly beſcech Mankind to believe me; and that ] have faid, or 
ſhall tan, are the Words of dying Man; this is noc the Time for me 
to equtvocate, nor to go out of the World with a Lie in my Mouth: J 
do the ene declare, and call the great Omnipotent God of Heaven to 
my Wirnets that { have affected nothing, to the beſt of my Knowledge, 
but the whole | ruth, nor utter'd a Syl able out of Malice, or Bitter— 
neſs of Heart, againſt any Perſon whatſoever; but ſo far from it, I do 
frank iy forgive all my Enemies, and beſcech God to put it in their Hearts 
to repent of their S128, 
* As tor my Wife, I am ſo much in Charity with her, that I cannot 
b-licve the Severity extended to me, did altogether proceed from herielf; 
but her conſenting to pill my Blood, makes the Guilt her oan. God 
ot his great Mercy give her a true Senſe of her Crimes, that the heavy 
Ju'gment hanging over her Head may not deſcend on her. 
s for Ms. Baynton, who is likewite under Sentence of Death on the 
ſane Account with myſelf, as J have in the Court. ſo do I now again 
„positive the had no Hand in the Intrigue of my Marriage, any 
* more thin wal | 1.1. did by my ſpecial Direction and Perſuaſion ; for 
Mrs Baynten was u holy a Stranger to Mrs. Rawlins, until the un— 
happy ontrivance of my Varriage made them acquain:-d, neither did 
* I know Mrs. PZaynton till Zane laſt paſt; tho' ſome have been plcas'd to 
ſay that 1 ke,t her Company for three Years, and have had two Chil- 
dien by her; all which I declare is a wrong Notion, and nothing of 
„rut in it. The only Lond | have on my Confc::nce is her Death, 
* of which I am the +14appy Infirument. I befcech God in his Mercy 
to move the Queue: Clemency co ſpare her Life, that her Blood may 
net rite in Juugnunt agaitut ene. 
As tor my (cit, I am now a going to ſuffer an ignominious Death, ſor 
a Crime whicn my own Confcience doth not accuſe me of, but the Ri- 
gour of the ln]. hath made it my unp:idonatle Crime, And as I for- 
give all Nankind, fo l beg Forgivenets of thoſe, whom, thro' Inadver- 
„ tency, or otherwiſe, I haveizur'd or off: ded, beſceching God, of his 
© great Mercy, to vouchtaſe them Forgive nets whenſoever they ſhall aſk it. 

& M orcat Comfort is, that I have :-:concil'd mylelt with my God, 
„and that I die in my natural genſes, and that ſhort | ime I have had ſince 
« my I rial, I truſt in my Saviour | have not miſpent. 
And row, Ol. ard God ! of thy infinite Goodneſs hear my Petition, tardon 
my Offer.es, aud forgi-e me my S1 s, forgive mire Enemies, and lay not my 
B ood to their Charge, but grat that a fitere Repentance may waſh away 
their Guilt. 

& 1am now going out of this Vale of Calamity and Sin to my eternal 
„ Repoſc, „here, thro' the Merits of my Saviour Jeſus Chriſt, I hope to 
„ fee God in his Gery; and fo I conclude, O Lord receive my Soul into 


* 
* 


* * 
* La 


c 
* 


** thy baundleſ, Mercy, for the Merits of my Saviour Jeſus Chriſt ! Amen. 
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Proclamation was made for all Perſons concerned to attend. 


HE Priſoner being brought into Court, and acquainted what Li- 
 berty he had to challenge thoſe Gentlemen that were called; he 
dating no Challenges, the Gentlemen that were ſworn on the Jury were, 


Charles Bludworth, Will. Dr aper, Eſgrs; 
John Barc ? Eſqrs; 25 * a 

n Pettiwerd, Sam. Pearſon, {Gear 
4 Leru field, | Rich. Hammond. 
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LXXVII. The Trial of RICHARD HaTHawar, at Surty Aſizes, for a Cheat and Impoſtor, 
March 24, 1702. 2 Ann. 


The King apainſt Richard Hathaway, for an Tmpoſtor. 
Surry ſſ. 7he King's Attorney General has exhibited an Indiftment againſt the 
Defe dont, by the Name of R.ichard Hathaway, of Southwark, in the County 
of Surry, Labourer ;, aud the Information ſets forth, That the ſaid Richard 
athaway being a Perſon of an evil Name and Fame, and an Impaſtor, and 
contriving, and malicioufly intending, one Sarah Morduck, the Mise of one Ed- 
ward Morduck / Southwark, in the ſaid County, Waterman, who for 
the whale Courſe of her Life was an honeſt and pious Woman, and not a 
Witch, nor ufiig Witchcraft, Inchantment, Charm or Sarcery, to bring 
into the Danger of laſing her Life, the 11th Day of February, in the 
12th Year D the Reign of the King, at Southwark, in the ſaid Coun- 
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dence did prove, or ſwear, that I had any Hand in the Arreſt, nor ufed - 
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ty, in the Preſence and Hearing of divers 'Perſons, | falſly, 'maliciouſly, 
5a, and wat ly, and as a falſe Impoſior, did pretend and affirm, 
himſelf, by the ſaid Sarah to be bewitched, and by the 7 of that pre- 
tended Witchcraft he could not cat, and by the Space of Ten Weeks to faſt, and 
was affected with divers Diſeaſes ; and that he, by drawing Blood from the 
ſaid Sarah; by ſcratching, ſhould be freed from the ſaid pretended Witchcraft ; 
that the ſaid Richard Hathaway did then and there, with Force and Arms, 
fſeratch the ſaid Sarah, and did draw the Blood of ber the ſaid Sarah, by ſcratch- 
ing; and thereupon he, the ſaid Richard Hathaway, did then and there fulſiy, 
maliciouſly, and knowingly, by affirming "_—_ to 8 the ſaid Dif- 
eaſes by drawing the lad. lood, whereas in Fatt and in Truth, the ſaid Ri- 
chard Hathaway was never betwitched, and had not fafled for the Time afore- 


ſaid, nor for any great Time, and that whereas in Truth and in Fact, the ſaid 


Richard, then and there, well knew himſelf not to be bewitched by the ſaid Sa- 
rah, to the great Contempt of our Lord the King and his Laws, to the evil and 


wicked Example of all others in the like Caſe offending, and againſt the Peace of 


our ſaid Lord the King, his Crown and Dignity, &c. 
Mr. Raymond. May it pleaſe r and you Gentlemen of the 
Jury, the Information ſets forth, That the Defendant being a Perſon of 


an evil Fame, and an Impoſtor, and maliciouſly contriving to take away 


the Life of one Sarah Morduct, the Wife of Edward Morduck, who always 
was a good Woman, and not a Witch, nor uſing Witchcraft, the x 1th 
Day of February, in the 12th year of the Reign of the late King, at South- 
wark, in the Preſence and Hearing of divers Perſons, did falſly, wa mane 
and knowingly, and as a falſe Impoſtor, pretend and affirm himſelf to 
bewitched by the ſaid Sarah, and that by reaſon thereof he could not eat, 
but had faſted for ten Weeks, and was alſo affected with divers Diſeaſes, 
and that by his drawing Blood from the ſaid Sarah, by ſcratching, he 
ſhould be freed from his ſaid pretended Bewitching : That the Defendant 
did thereupon ſcratch the ſaid Sarah, and did draw the Blood of the ſaid 
Sarah by ſuch his ſcratching, and thereupon he falſly affirmed, that by 
drawing the ſaid Blood he was freed from the ſaid Diſeaſes ; whereas in 
Truth and Fact he was never bewitched, nor had he faſted as aforeſaid, 
and he knew himſelf not to be bewitched by the ſaid Sarah, in Contempt 
of the ſaid late King and his Laws, and againſt the Peace of his Crown 
and Dignity. 

Mr. Conyers, May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury : This is an Information againſt Richard Hathaway, for a Cheat, for 
endeavouring to impoſe upon the People a Belief, that he had been be- 
witched by one Sarah Morduct, and that as an Effect of her pretended 
Witchery, he vomited up Nails and Pins, and that he could not ſpeak nor 
open his Eyes, and that great Noiſes were heard in the Houſe where he lay, 
and that there could be no Remedy for him, but by his ſcratching and 
fetching Blood of this Sarah Morduct; and by this Means the poor Wo- 
man has been very much abuſed by her Neighbours, reputed a Witch, and 
brought to a Trial for her Life as ſuch; but that there was nothing but a 
malicious Deſign in it will appear by the Evidence that will be produced. 
This Richard Hathaway was for ſome Time an Apprentice with one Wel- 
ling, a Blackſmith, in Southwark. About September laſt was Twelvemonth, 
he gave out that he was bewitched, and he went to this Woman's Houſe 
and ſcratched her; and the Pretence was, that ſcratching and fetching 
Blood of her recovered him. The Miniſter of the Pariſh, Dr. Martin, 
hearing that it was noiſed about, that the Defendant had been relieved by 
ſcratching Morduch, came and viſited him. He could neither ſpeak nor 
ſee, as he pretended ; but underſtood what was ſaid to him, and gave 
Aſſent to what was propoſed to him, by holding up of his Hands. Dr. 
Martin tells him, he heard this Woman had bewitched him, and that his 
ſcratching of her was the Means by which he was relieved ; and that he 
deſired to ſee the Experiment himſelf, and therefore had brought Sarah 
Morduct there, and deſired him to hold up his Hand, if he — what 
he ſaid ; which he did. Dr. Martin had another Woman there at that 
Time (tho' that was concealed from Hathaway), and Sarah Morduct, by 
the Doctor's Direction ſpoke to him, and came to his Bed- ſide, and the 
Defendant was by the Doctor bid to icratch her. When he came to ſcratch, 
the Doctor took the Hand of the other Perſon, and put it into the Defen- 
dant's Hand, and as ſoon as he had ſcratched the other Perſon, his Eyes 
began to open and he could ſpeak ; and immediately it was made known 
to himſelf and the Company, that the Perſon he had ſcratched was another 
Perſon and not Sarah Morduct. But notwithſtanding this, he was not ſa- 
tisſied, but ſtill there was a Proſecution of Sarah Morduck for a Witch, 
and ſhe was forced for ſome Time to go and reſide in London: And there 
the Rabble got about her, and abuſed her; of which Complaint was made 
to a Magiſtrate in the City, and Sarah Morduck was had before him, and 
then Hathaway was ſent for, and there again ſcratched her; and it was 
ſo far credited there, notwithſtanding the Account given by Dr. Martin of 
the Experiment he made, that the poor Woman is committed for a Witch, 
and afterwards brought to a Trial for her Life ; and upon the Trial it ap- 
peared plainly, that all this was a Contrivance, and there was no Evidence 
to ny her with the bewitching this Man ; and atter a long Hearing 
upon a full Evidence, the Jury acquitted her, and the Man was committed 
for a Cheat. But notwithſtanding this Acquittal, he ſtil] goes on to per- 
ſuade People, that he was bewitched; that he had faſted ſeveral Days to- 
gether, and could not eat; and then for a further Conviction that he was 
an Impoſtor, and only endeavoured maliciouſly and falſly to impoſe this 
Belief on People, he is about the Beginning of laſt November committed to 
the Care of a Chirurgeon one Mr. 2 where for Two Days he did not 
eat; but afterwards his Stomach began to come to him, and when he 
could get any Victuals privately, he had a very good Stomach, and could 
eat and drink til] he was drunk. And it was contrived that Holes were 
made in the Room where he was, and the Maid that looked after him was 
directed to give him Notice, that ſhe would help him privately to Victuals; 
and from the ſecond Day after he was there, till the eleventh Day, he did 
conſtantly eat every Day, tho? he pretended he faſted all that Time, and 
had done ſo for fourteen Weeks, and he was ſeen to eat thro' thoſe Holes. 
All this, and much more, will be fully proved by the Witneſſes. So that 
there has been a great Affront to the publick Juſtice of the Nation by this 
Proceeding, many having abetted it, and they have put up Bills in ſeveral 
Churches to pray for him againſt the Trial, and gathered Money to ſup- 

rt him in this falſe and malicious Pretence. 


Mr, Brodrick, My Lord, the diſcovering and puniſhing ſuch a Cheat 
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as this is highly neceſſary; and not only for the vindicating the 
Juſtice of the Nation, but for the Sake of Religion itſelf, which 
nothing more, than by the 1 of indirect PraQices, 

u 


f 
Fs 
made 


of upon a Pretence of maintaining and ſupporting its Credit. Re; ue ver 
has in itſelf ſuch genuine and native Truth, as muſt werk Convic Bc: 
upon the Underſtandings of all Perſons, who allow themſelyes Leiſu tho 
conſider it without Prejudice: But when Tricks and little Arts are en wh 
on for a Time, and attain a general Credit, and appear afterwards to be whe bel 
are called Pious Frauds, they do far more Miſchief than all the Good ** 
poſed by ſuch Practices can make amends for. For when Men who nete obi 
tically inclined, find that the Generality of Mankind run awa with Sto * 
of this Nature, and thoſe Facts afterwards prove undeniably falſe, they * £ 

their Doubts on much -too far, and are apt to conclude, that they — — 
ſecurely rely upon the Relation of others, and general Conſent of — 
kind, for the Certainty of any Fact whatſoever. It is therefore the Du We 
all Perſons, that are concerned for Religion in general, to endeayoy; hot 
detect ſuch Practices, which weaken one of its moſt ſolid Foundations 3 
And, my Lord, we conceive this Proſecution very neceſſary, in order , 90 
the vindicating the Juſtice of the Nation. Here was a Woman that hy " 
derwent a ſolemn Trial, and upon a full Hearing was acquitted, Yet after niſh 
ward, notwithſtanding the thorough Examination of theFaR, and ſuch 4 V 
Evidence given as convinced every unprejudiced Hearer of the Innocena ſame 
of the Defendant, and the Malice and Hypocriſy of the Accuſer ſuch with 
a Spirit did reign, that it was repreſented that the Accuſer had harg Me; Beli 
ſure; and not only the Jury, but the Court too were reflected on: Naw but 1 
it went ſo far, that after the Innocence of the Woman appeared by h 1 ſub 
Acquittal, a Magiſtrate (whoſe Name the Witneſſes will diſcloſe in thy they 
Evidence) gave publick Countenance to this Impoſtor (for by that Nane take 
I will venture to call him), and ſo far gave Credit to him, that when the pare 
poor Woman was abuſed by the Rabble, and her Life being in Danger, ſ theſe 
made Application to that Magiſtrate for Protection, who, inſlead of x was | 
fording it to her, encouraged her Proſecutors, as if ſhe had real] Dr. 4 
guilty of the Witchcraft laid to her Charge; and conſiderable Collectiom make 
were made for this Man, to ſupport his Spirits under the Diſappointmen with 
he met with in her being acquitted. Wing tt 
This Proſecution was neceſſary too, upon the Account of the poor Wo good, 
man, who, unleſs ſome Check be put to the unruly. Proceedings of un. Wom 
thinking People, is not yet ſafe in her Houſe, but in Danger to be torn in Blind 
Pieces; And it was thought moſt proper that this Matter ſhould be the. he lay 
roughly examined in this Place, where the Scene of his counterfeiting fv MiWhenſiv 
the moſt part did lie; that prepoſſefled People might be Ear- Witneſſes g thereb 
the Fairneſs of the Proceeding, and that all Perions might have an Op to the 
or nog 


3 if they thought fit, of offering any thing fit to be offered inhy 
efence. 

My Lord, we need not trouble the Court with Evidence tending to 
that the accuſed Perſon is not guilty of Witchcraft: She is acquitted of tha 
and it ought not to be ſuffered to be made a Diſpute. But our Evidence 
will go beyond that, not only that there was no Colour or Foundation fi 
the Charge on her of being a Witch; but that the Defendant did mu 
liciouſly, without any Ground, and contrary to his own Knowledge, charge 


Velling 


her with the having bewitched him. And I think our Evidence al through Purſue: 
will prove this Matter fully upon him, that he was not bewitched, nay, err, thi 
that he did not believe himſelf to be ſo, yet charged and proſecuted her, leave 5 

ment \ 


The firſt Part of his pretended Witchcraft ſhewed itſelf by his vomiting 
Pins: How that Buſineſs was managed, and how he was detected in it, 
the Witneſſes will declare. And though we are not obliged to endeayour 
the giving an Account of what it was that induced him firſt to undertake 
this Impoſture, I think it will appear by the Evidence, that he had fone 
Aim and Proſpe& of Gain to himſelf. For, upon his firſt pretending v 
vomit Pins, we ſhall prove he had prepared a Narrative , his own lei 
bewitched ; and he himſelf carried it to a Printer, that ſo he might bring 
a Concourſe of People to him: But the Printer being a Man of ſome Un- 
derſtanding look'd on him to be a Cheat, and would not meddle with the 
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Copy. He practiſed this Trick of vowiting Pins ſeveral Times; but pre- e ©2171 
tending to it once before one who did not take every I hing upon Trul, digns of 
ommitt 


but was curious enough to obſerve nicely, and ſearch him, after ſome Re 


fiftance, ſeveral Rows of Pins were found in his Pocket. The 


The next Diſcovery of his Impoſture was the Affair wherein Dr. Mart" © 1 
was concerned, who brought two Women to him; the Particulars of which mple 
having been already opened, I'll not repeat them. The Doctor put anin- Ch 
nocent Deceit upon him, but it was in order to diſcloſe a vile Impoſtum WR? Day 
When the Woman was brought to him to be ſcratched, being conſcious u de ſaying 
himſelf how little real Effect the barbarous Experiment would have up Varnin 
him, the whole Company obſerved, that he felt three or four Times fron aid to 7 
her Hand to her Elbow, before he ſcratched, that he might be ſure it wut r byn 
Woman's Hand: And when he had ſcratched, and felt Blood, his Eye © wou] 
were opened, tho' it was the wrong Woman. ng ſhe h 

Another Inſtance of his acting a Part, with Deſign to impoſe upon tht = Drin 
World, was, when he was carried from the King's- Bench to Mr. Ken/e's entifal 
It was neceſſarily to be imagined, that if he cat or drank nothing, 50. on the r 
thing would come from him, either by Stool or Urine, He conſider ny Body 
this, and for fear it ſhould be taken notice of, that he diſcharged himſe de could 
after ſo long a Faſt as he pretended ; having Occaſion to make Water, It 1 Day 
found the Lid of a Box, and making Water in it, put it out of Sight, ee. 
the Bed's Teſter; and the firſt Diſcovery of his Counterfeiting at Mr. es of 
Kenſey's, was by the dropping of that Water on the Cloaths of the Be 2 L 
After he had been two Days there, (during which Time he really did nd er t 
eat) Mr. Kenſey not knowing but that his Complexion might inclm Wi. will r 
him to ſuch a Sullenneſs as to ſtarve himſelf, rather than directly cont 3 of 
his Cheat, having firſt examined his Mouth and Throat, and findin! wh - 
nothing there but as it was in all other Men, and that he had 70 5 t | 
only all other Organs, but that of ſwallowing, without any Obftruc- WT 
tion, as other People had, thereupon he framed this Deſign : He took i 4.2 
Occaſion to pretend a Quarrel with the Maid- Servant who lived i 3 
his Houſe, within the Hearing of the Defendant, and told her ſhe u "Bea Kd 
as very a Hypocrite as this 3 and aſter warm Words on be — K 
Sides, and a ſeeming Reſolution by ber, that ſhe would quit her Servi WOE | 
the Maſter went away leaving the Maid and the Defendant togethet Dr. 42 


She, to inſinuate herſelf into the Defendant ſaid, her Maſter was ® 
odd Kind of a Man, a dangerous Man, therefore ſhe would not have i 


Defend 
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hi whilſt, he Raid in the Houſe. Then his Stomach came to him 
ply ily and he was ſo far from being unable to drink, that he drank 
. and other Liquors to Exceſs, and this for ſeveral Days. But {till 
ove 1 che Houſe being wary, thought it might be hots br by People 
* were ver willing to believe him, that this happened by the Charm's 
* difſolved, and that he was unable to eat before; and therefore it was 

ht adviſeable to bring in ſeveral Perſons of Reputation, who ſhould 
* — him through a Hole fit for the Purpoſe : Who, after they had ſeen 
4534 eat, examined him how long he had been a Faſter? And he made Signs 
Mn be bad fafted twelve Weeks and clung up bis Belh, as « Proof of bis Emp- 
tl. ſr, aceer =o to bis common Practice, though he had in their Sight, juſt before, 
pats plentiful Meal. So that, Gentlemen, it is evident, that what he did 
= Jone maliciouſly, and with a Deſign to deceive and impoie upon the 
World. After this, there being ſufficient Proof of the Impoſture, it was 
thought fit to bring him before a Court ofJuſtice ; thereupon this Informa- 
tion was exhibited againſt him: And if we prove it, I doubt not but that 
ou, Gentlemen of the Jury, will do that Right to the Government, and 
to Religion, as to find him guilty of it, that he may be brought to the Pu- 


SS YT. TR 


un. vr 
that ſuch a Crime deſerves. 
tr . Phipps. My Lord, I humbly pray your Lordſhip's Indulgence of the 


Game Side; and beg Leave to obſerve, this Man was formerly troubled 
with Fits, and there was a Deſign laid by him and his Friends to create a 


— Belief in People, that thoſe Fits were the Effe d of Sorcery and Witchcraft; 
N l dut whether to get Money, or take away the Life of the Woman, or both, 
| U I ſubmit to your Lordſhip's Judgment ＋ the Evidence. Tis certain, 
* they 9 ſo far as to bring her to a Trial, and did what they could to 
8 y take away her Life. And the better to carry on their Deſigns, and to pre- 
* e the World to believe the Impoſtor, we ſhall ew, that when he had 


theſe Fits, it was induſtriouſly publiſhed, that he was bewitch'd, and that it 
was by this Woman; and if he could but ſcratch her, he would be well. 


* Dr. Hartin, the Miniſter of the Pariſh, hearing of it, came to him; and to 
» make an Experiment to diſcover the Impoſture, brought another Woman 
— with the pretended Witch, and ſaid to Hathatway, if you think the ſcratch- 


Wing this Woman, meaning Morduck, the pretended Witch, will do you any 
good, hold up your Hand: Which he did. Then the Doctor put the other 
Woman's Hand into his; and although at that Time he pretended to be 
Blind and Dumb, and he and his Friends would have had it thought that 
he lay under the r of the old Woman's Charms; yet he was appre- 
henſive of hat he did, and ſo jealous left he ſhould be impoſed upon, and 
thereby his Impoſture diſcovered, that he felt ſeveral Times from the Wriſt 
to the Elbow, to diſcover whether it was the Arm of the pretended Witch 
or no, before he would begin 2 and then believing it to be hers, 
(it being much about the ſame Size) fell to ſcratching, and being told he 
had fetched Blood, his Eyes were immediately opened, and his Speech re- 
ſtored. 
The Doctor thinking every Body was convinced of this Impoſture, 
d believing the poor Wow would be quiet for the future, went away. 
But notwithſtanding this Detection, the People were diſſatisfied ; and 
Falling, the Maſter of Hathaway, and others, being angry at the Diſcovery, 


= purſued the Woman with more Malice than before: Wherever they found 
* her, they cried out, A Mitch; and uſed her ſo barbarouſly, ſhe was forced to 
1 WiWcave Southwark, where ſhe had lived many Years, and all her Employ- 


ment which had been profitable to her, and to go live in London. 

Their Malice purſued her thither ; and there Hathaway, with Soldiers 
nd others, in a riotous Manner, got into the Houſe where ſhe lodged, and 
ould have broke open the Door where ſhe was ; but a Conſtable being 
alled in, the Soldiers went off, and Hathaway was carried before an Alder- 
an of the City ; and the poor Woman and her Friends acquainted the 
Alderman of the riotous and illegal Proceedings, and prayed that Juſtice 
ight be done upon them. But inſtead of puniſhing them, he was pleaſed 
o ſay, there was too great Provocation for what they had done; and giving 
redit to the Accuſation of Hathaway againſt the Woman, ordered her to 
de carried up Stairs to be ſearched, to ſee if ſhe had any Teats, or other 


Tak digns of a Witch, and permitted her to be ſcratched by 3 and then 
* ommitted her for a Witch; refuſing 5001. Bail, and diſmiſſed Hathaway. 
The Woman afterwards was brought to a Trial at Guildford Aſſizes, and 
Um ms ; and he was committed for a Cheat. And to make more 
which mple Diſcovery of the Impoſture, he was taken to the Houſe of Mr. Ken- 


9, a Chirurgeon, and there he was obſtinate, and would not eat for the firſt 
wo Days; and a Quarrel was feigned between Mr. K-n/zy and his Maid, 
ie ſaying, ſhe was as bad an Hypocrite as Richard Hathaway, and gave her 
© upot Varning to be gone. The Maid ſeemed very angry with her Maſter, and 

aid to Hathaway, Whatever you do, do not eat any Thing that is given 
you by my Maſter or his Brother, for they are your Enemies ; and promiſed 
he would help him privately to what he wanted. Whereupon he think- 
ng ſhe had been his Friend, and that he was ſafe in her Hands, took Meat 
nd Drink from her from Day to Day, and eat heartily, and drank ſo very 
plentifully of Strong Beer and Brandy, and was ſo merry, that he played 
dn the Tongs, and Danced, and ſhew'd Tricks before the Maid; but when 
ny Body elſe offered him Meat or Drink, he refuſed it, making Signs that 
de could not ſwallow, and ſignified to them, that he had faſted all the four- 
een Days that he had been at Kenſey's, and that he had faſted many Weeks 
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5 * before, And as to vomiting Pins, it will appear to you, that he carried 
it M. apers of Pins in his Pocket, to make uſe of on Occaſion, But when he 
he Bed. 'omited in a Baſon, and his Hands were kept down, and he not permitted 


o carry them up to the Baſon, there was not one Pin in the Baſon. 


id ret N 1 
did o | will not trouble your Lordſhip with a Detail of all the particular In- 


inclin Wh 

kd ances of this Cheat, but will call our Witneſſes; and when we have 

ding roved the ſeveral Matters that have been opened, there will be no Room 

ad M mae but that the Defendant is an Impoſtor, and the greateſt this Age 
arc n produced. 5 

+ took Mr, Conyers, We will firſt call Dr. Martin (who was fworn) we will go on 


th our Evidence in the Courſe of Time. The firſt Time that Notice 
taken in the Pariſh of this Buſineſs, was in September was Twelve- 
lonth, Dr. Martin, pray give my Lord and the Jury an Account, Whe- 
oF Fol know Richard Hathaway, and when was the firſt Diſcourſe of this 
I'Caery, 


Dr. Martin. February laſt was Twelve-Month, (the ninth Day, to the 
3 s 1 
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take any thing ſrom him 3 and ſaid, ſhe would take care to ſup- | 
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beſt of my Remembrance) I came to Church in the Afternoon; and after 
the Curate was gone into the Deſk to read Prayers, I was going into the 
Pew ; but hearing a great Hurly-burly in the Church, I ſent the Sexton to 
know what was the Occaſion of it. He brought Word, that there was a 
Witch in the Church; ſo the Curate could not go on in reading Prayers; 
and the Sexton went and brought in one Sarah Aorduck to me, and after 
her came a great many of the People into the Veſtry ; fo that tho' it be 
pretty large, it was preſently filled. And this Sarah Morduck came up to 
me, and told me what was the Occaſion of her being brought there, I 
aſk d her how ſhe had behav'd herſelf amongſt her Neighbours, that ſhould 

ive ſuch Occation to deal thus with her. She began to cry, and ſaid, ſhe 
ad given no Occaſion for it. I told her, I had nothing to do to enquire 
into the Buſineſ-, but bid her continue in the Veſtry, the whole Con- 
gregation being to much diſturbed, that they would go out of the Church 
if ſhe ſtaid in it. So I turned every Body out of the Veſtry, and locked 
her in. And Sermon being ended, I came into the Veſtry, but found ſhe 
was gone; and upon Enquiry, I underſtood the Reaſon was this, The Sex- 
ton told me, that ſhe ſaid, if ſhe ſtaid till all the People went out, ſhe 
ſhould be torn in Pieces, and begg'd of him to let her out while the Pſalm 
was ſinging after Sermon, that the might go away undiſcerned ; and ac- 
cordingly the went. Afterwards many of my Pariſhioners made Applica- 
tion to me to goto Richard Hathaway, who was ſuppoſed to be bewitched; 
and told me, that it was taken very ill that I had deferr'd it fo long. Upon 
this, I went to him the next Day; and meeting his Maſter below Stairs, I 
aſked him what Condition his Servant was in? He ſaid, he was Blind and 
Speechleſs, and was a very diſmal Object. I ſaid, I deſired to be excuſed, 
for I did not love to ſee any diſmal Sights. But he ſaid, he was very ſenſi- 
ble, and knew every one by their Voice. And with that, I went into the 
Room, and his Maſter (ſpeaking to Richard Hathaway) ſaid, Mr. Martin 
is come to ſee you. Says I, Richard, Iam come to ſee you, and if you know 
me, hold up your Hand: He did fo, and took me by the Hand and kiſs'd 
it, I aſk'd him whether] ſhould pray with him in the Prayers of the Church, 
and if he deſired it, | bid him hold up his Hand: He did fo, and I prayed 
with him, and he did ſeem to be affected with it, and lifted up his Hands 
ſeveral Times. Afterwards I took my Leave of him, and went down; and I 


diſcourſing with his Maſter for ſome Time, I aſked him what he thought. 


was the Reaſon of it? He ſaid, an evil Tongue, and a bad Woman, Sarah 
Morduck, had bewitched him. But how do you know that ? His Maſter 
then told me, he had ſcratch'd her, and found Good by it; and ſaid, he was 
utterly undone by it, and if he did not ſpeak to the Church-wardens to 
take him off his Hands, he ſhould be ruin'd. And hearing of this Scratch- 
ing, it came into my Head to try an Experiment too; ſo I went away, 
but without diſcovering my Intentions. And about Ten a-Clock at Night, 
to prevent Jealouſies, I went to the Houſe where Sarah Mhorduck lodged, 
and found ſhe was gone to Bed. I left Word that I deſired to ſpeak with 
her the. next Day: But inſtead of her coming to me, her Brother, Mr, 
Hearne, came to me, and thanked me for preſerving his Siſter from the 
Mob. I gave him the Reaſon why we did that, and I told him then what 
I intended to do, He anſwered me, I am afraid my Siſter will be fo ſilly, 
that it will fail in the Execution, I bid him leave that to me, I would give 
ſuch Directions in the Matter, that it was impoſſible for it to miſcarry : So 
he left me to my Liberty to do what I thought fit. Then, ſays [, when I 
ſend for her, do you come with her, I went to the Houſe where Hathaway 
lay, and went into the Room, where he lay with his eyes faſt ſhut, and 
ſeemingly Speechleſs, I ſpoke to him, I am informed you have received Be- 
nefit by ſcratching Sarah Morduck formerly; now if I can get this Waman for 
you to ſcratch her, Do you believe by ſcratching her you ſhall receive any Benefit? 
If you do, hold up your Hand: So he did; and by and bye there came a 

eſſage that Mr. Hearne and the Witch were come. I then deſired Mr. 
Bateman, whom I brought with me for that Purpoſe, to fit by the Bed-ſide 
while I went down, leſt any might inform him what was faid, or he might 
over-hear any Thing ſpoken below. So he ſat there, and I went down, and 
I bid them let in as many as would come in ; and when the Room was full, 
the Door was lock'd. I had before met with a poor Woman, whom I or- 
dered to follow me, who received Alms of the Pariſh, deſigning ſhe ſhould 
be the Perſon the Experiment ſhould be try'd on. 1 told them, F deſign'd to 
try another Woman, and I will make him believe he ſcratches the Witch. 

he Anſwer was, This will ſignify nothing. Wellings's Wife ſaid, he had 
ſcratched another Woman, and it ſignified nothing. Now this was, to the 
beſt of my Remembrance, one //illoughby, who is a very big Woman, and 
very much unlike Sarah Morduck : But I deſired the Satisfaction to ſee it 
done myſelf; upon which, it was conſented to. Then I aſk'd the Woman 
I brought about it; I told her I would give her a Shilling if ſhe would let 
this Man ſcratch her: She flew off, and ſaid ſhe would not ſuffer it for all 
the World. At laſt ſomebody ſaid, here is a Woman will ſuffer herſelf to 
be ſcratch'd; and this was one Fohnſon. I aſk'd her if ſhe would ſuffer her- 
ſelf to be ſcratch'd ; ſhe ſaid ſhe would, if there would come no Damage 
by it, Says I, whatever Damage you ſuſtain, I will make it good to you ; 
and you being about the Size of Sarah Morduck, are a very fit Perſon, She 
did decline it for ſome Time, but at laſt ſhe conſented ; and after ſome 
Inſtructions given to her and Morduck, we went up together, with many 
of the Neighbours. 7% you cannot ſce, ſays I, to Richard Hathaway, you can 
hear that there are many People in the Room ; now, before all theſe People, Do 
you believe that Sarah Morduck has done you this Miſchief ? If you do, hold 7 
your Hand. He did ſo, Do you believe you ſhall be relieved by ſcratching her ? If 
you do, hold up your Hand. He did hold up his Hand. Sarah Morduck, Do you 
ſpeak to him, that he may know you are the Perſon. Says ſhe, What is the Matter with 


you Do you believe this Woman, ſaid I, to be the Perſon that has bewitched you ? I, 


you do, hold up your Hand. He held up his Hand. Then aſk'd Sarah Mor- 
duck, are you willing this Man ſhould ſcratch you! Yes, with all my Heart, 
he ſhall have my Heart's Blood, if it will do him any Good, Then ſays I, pray, 
give me your Hand, Here it is. And inſtead of taking her Hand, I took 
ns; and clapt it into his; and I did obſerve, that two or three Times 
e felt from her Wriſt to her Elbow; and I ſaid, I have ſomething elle to 
do than to wait on you (and I ſpoke to him ſomewhat eagerly), if you will 
not ſcratch, I will be gone. Then he ſcratch'd her, and ſhe whiſper'd 
me in the Ear, ſhe believed ſhe would faint. I ſaw he had raz'd her 
Skin; and I ſaid, You have drawn Blood, and you may be ſatisfy'd. Witn 
that he left off, and turned on his Back in his Bed. I turn'd out '7chrſon im- 
mediately 
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mediately, and I and Merduck ſtood together, and he lay till for ſome 
time; but I ſaw nothing would do, if I did not work him up. Now, ſays 
I, I would fain ſee how his Eyes are now; come ſome of you, look, do not 
his Eyes twinkle? With that both his Eyes were as open as mine are now, 


and he caught hold of the hy ve of Sarah Morduck, and look'd her in the 


Face. Then told him his Miſtake ; and Johnſon came in with her Arm 
bleeding. Says I, this is the Woman you ſcratcht, you have not touched 
Sarah Morduck's Arm, not fetched one Drop of Blood from her. The Fel- 
low upon this ſeem'd very much caſt down. Now, ſays I, give way to no 
Humours, and go about your Buſineſs, and ſerve God and your Maſter, 
Then I went down, _s ſeveral People were ſatisfy'd. Well, ſays I to 
Welling, your Man's Eyes are open now. It's well, ſays he, if his Eyes 
continue open. He can ſpeak and ſee too now. I do not know, ſays he, 
it is ſtrange if he ſhould do well after this. Farewel, ſaid I ; and | went 
into London. Upon my Return, about Five a- Clock, I enquir'd about him, 
and found there was a greater Mob in the Houſe than before ; and I was 
accoſted at my firſt coming in by the Maſter and Miſtreſs of that Fellow: 
What have you done? you have ruined both me and my Family 

L. C. J. Holt. Who ſaid ſo? 

Dr. Martin, The Maſter and Miſtreſs of this Fellow. Why, What 
Hurt have I done you? You have given it out to be a Cheat, Did you get 
any Money by it? No, I never did expect it. But pray go and look cn 
him now, he is in a worſe Condition than he was before. Here hath been 
two Doctors, and they will take their Oath that he is bewitched. So 1 
went away; but as I went out, I was ſtopt by '/-bh»ſon. She cries out, 
What have you done? What is the Matter, ſaid I, Does your Arm feſter? 
No; but this wicked Woman has ſpread abroad that by ſcratching me he 
was relieved, and ſhe is not the Witch, but I am the Witch; and it had 
reach'd her Huſband's Ear, and he was become fo jealous of her, that he 
would not have any thing to do with her, I went away after this, and go- 
ing home, met her Huſband, and gave him all the Satisfaction I could, that 
his Wife was no Witch. And | was informed the next Day, that Sarah 
Aorduck had been dragg'd again to the Houſe, ſome time after | went away, 
and brought to Hathaway's Bedſide, and he ſcratch'd her, and his Eyes 
were opened, and he eat and drank, and walk'd about, Upon this, I ſent 
one Evening to him to come to me ; and I took him into my Study, and 
ſaid, What is the Meaning of it, that you make ſuch a Trouble in the 
Pariſh, to condemn this Woman for Witchery ? I ſee no Reaſon for it. 
Says he, the has done me a great deal of Hurt; ſaid Hathaway, ſhe has 
bewitch'd me, He ſaid, that was the Woman had done him all the Pre- 
judice he laboured under. Then ſays I, You are a poor ſort of Fellow, 
you mult get your Living by your Labour; now you had better go into 
the Country out of her Reach. No, Sir, ſays he, I am bound Appren- 
tice to my Maſter ; and if 1 go, I ſhall be as bad there as I am here: And 
ſeeing I was bound here, this Pariſh muſt keep me; and if I ſhould go into 
the Country, they will ſend me back again. Why will you not try ? No, 
Iwill not. Do you not believe I am bewitch'd ? No, I do not. Then, 
ſays he, I may as well not believe what you ſay in the Pulpit; I may ſay 
to you, as our Saviour ſaid to the Tews, Tho' you ſee 22 2 will not 
believe, Whereupon, I turn'd him away, and did not think ould have 
had any thing more to do with him. But about Eafter laſt, Sir Thomas 
Lane ſent to me, to deſire me to come to him; the Witch being then got 
into London for Shelter. | 

I went accordingly, and when I came, I found Hathaway, his Maſter, 
and ſeveral others there. I found him looking briſkly, and cating heartily, 
and I aſk'd the meaning of it. It was anſwered, That before dir Thomas 
Lane, he had drawn Blood of Sarah Morduck, and that had brought him 
to himſelf, 1 ſent in my Name to Sir Thomas Lane, and he ſent for me in. 
There was Sir Owen Buckingham, and I think, Dr. Hamilton. There were 
ſeveral People examined, while I was there, about this Perſon ; and after 
all Sir Thomas Lane deſired me to tell what J knew in this Matter, [ gave 
an Account of what I have done here. Says Sir Thomas Lane, Richard 
Hathaway, Do you know that Gentleman ? Yes. How? I have ſeen him 
in the Pulpit. What, no where elſe? Did not you ſce him by your Bed- 
fide? No. Was not I with you at your Bedſide? No, All this while 
he was cating Bread and Cheeſe; till Sir Th:mas Lane ſpoke to him, Lay 
by your Bread and Cheeſe, and be not ſo unmannerly. Says I, this is very 
unaccountable, that he ſhould not know me; and yet he had ſaid, that 
after Mr, Martin was gone, | was a great deal worſe than | was befor. 
This is a very unaccountable Thing, and I defire to know how this is 
conſiſtent; therefore Ido defire that his Maſter may be called in. And his 
Maſter was ſent for, and Hathaway was going out to call him. No, ſays 
I. I defire he may not go out, | will call his Maſter myſelf, When /7 el- 
* came in, I aſked him whether he did not tell me that Hathawcy was 
ſenſible from the Time I came to him? Yes, he Was. Now I deſire to 
know how theſe Things are conſiſtent? And to put this out of doubt, that 
this Man did ſee me, the Woman ſtood at the ſide of the Bed by me near 
the Feet, and he took. hold of her Apron readily, How can he come off 
in this Matter? Says Sir T homas Lane, They tell you he had a moſt violent 
Fit after, and that made him forget what was done before. Another Quel- 
tion was aſk'd Mr. Welling, You know you deſired me to get this Servant of 
ours off your Hands, and that would ſpeak to the Churchwardens about 
it. Now I am inform'd, this Servant of wan was going to Goodman's- 

fields, and as he was going, the Preſs-maſters met him, and he being a 
likely Fellow, they whipt him aboard. Is this true or no? Yes. And 
then you got a Letter, and went down and fetch'd him up. Yes. Then, 
ſays I, How come his Maſter to be ſo much concern d to be rid of him as 
he pretended ; and yet when he might have been rid of his Servant, would 
not take the Opportunity? To that Sir Owen Buckingham anſwer'd, It was 
only his Charity for him to fetch him from aboard; he could do no leſs 
conſidering his Condition: So [ came away. In a little Time after, I 
heard that this Sarah Merduck was bound over to the Aſlizes, and I was 
ſubpcena'd to give my Evidence the laſt Aſſizes at Guilford. : 

Then the IndiAment was read, upon which Sarah Morduck was Tried and 


Acquitted of Bewitching Richard Hathaway. 


Ir. Coniers. Dr. Martin, pray go on. 
a — ann I was ſubpœna d to go to the Aſſizes; but before the Aſ- 


| „there were Bills put up in ſeveral Churches, and particu- 
— at Chri/t-Church, where I happened to preach. I read the Bill, A poor 
Man being affiifted by an evil JVoman, now coming to her Trial, deſires the 
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| 2 Ann. (4 | 
Prayers of this =; zation.” I went down to Guil to the Trial 
when 1 | dom up, — all People would be — d with — 
that was done. But when I came to Town, I was abuſed by many — 
both openly and 1 You have the Blood of that innocent Mam by» 
your Door; The Nima had been hung d, if you had not ſaved her; Th, © 
ments of God will fall on you. One Woman followed me to the W 
ſide, and ſaid, I was the Occaſion of the Ruin of that innocent Man, © 
ſhe herſelf —— "Y 

L. C. J. Holt. Who is this? 

Dr. Martin. I do not know her, I only give Evidence of the Abuse 
underwent. b 

Mr. Conyers. Do you know any thing after the Aſſizes, how he behay 
himſelf ? 

Dr. Martin. No, Sir, I know nothing of that. 

Mr. S. Jenner. What was done by other People, ought not to bes; 
in Evidence, | * 

Mr. Broderict. If this Man does prove an Impoſtor, it will aggtam 
his Crime, if the Conſequence be miſchievous, and the World be fl 
_— 8. 7 a Perſuaſion that he was bewitched. 

r. S. Jenner. What was done by other People ſignifies nothin 

Mr. Broderick. This is very i, for * — * 
was a Deſign carried on (being interrupted.) 

L. C. J. Holt to Serj. Fenner. What other People did, muſt not affe3 
this Man, But hear what Anſwer can be given, you that are the Queen 
Counſel. 5 48 ; 

Mr. Brederick. The Charge of the Information is, That he, as an Tn, 
poſtor, pretended himſelf to be bewitched by Sarah Morduck, to decen 
the World, and prejudice the Woman. And what can be more Proje 
Evidence of that Charge, than that altho* he really was not bewitcheg., 
he had ſo prevailed upon the Opinions of the People, that they ſtill beliom 
him bewitched, and affronted Dr. Martin for being inſtrumental in bs 
Acquittal : *Tis all of a Piece, a Continuance of the ſame Impoſture. 

L. C. 7. Holt. This Evidence is proper. He is indicted for a C 
for endeavouring to beget an Opinion in People by his fraudulent Practicg 
that he is bewitched. Now, Dr. Martin ſays, the People were till pol. 
ſeſſed with ſuch a Belief; and thereupon affronted him, becauſe 
thouzht he was inſtrumental in having the Woman acquitted, Nou, | 
not this an Evidence that his pretending himſelf to be bewitched, be 
that Opinion in the People ? | | 

Mr. Serj. Jenner. What the Doctor has ſaid all along, has been d 
what others have done. 

L. C. J. Holt. No, it has been what he ſaw himſelf. You ſay this Mar 
Evidence is moſt of what others have ſaid. Not ſo, He has by him 
prayed with him, and tried an Experiment with him upon a wrong Womay, 

Mr. Serj. Jenner. He tells you what Welling ſaid, and others; How dos 
this affect my Client, what another Man, or another Woman ſaid? 

L. C. J. Halt. He was inſulted upon the Account that Hathaway pn. 
tended himſelf to be bewitched, blind, ſpeechleſs, and not able to eat, 

Mr. Serj. Jenner. My Lord, with Submiſſion, other People's cenſuring 
the Doctor cannot be brought as Evidence againſt my Client, unleſs they 
make it appear that he had a Hand in it, unleſs he put them upon it. 

L. C. J. Holt. What other People have ſaid, abſtragedly conſidem 
ought not to affect Richard Hathaway; but if there be Evidence that Hal 
away hath been guilty of Deceit, and a Deſign to deceive People, Will u 
not allow it be given in Evidence, that the People have been decciv'd? Ad 
how came they to be deceiv'd, but by his feigning himſelf to be beyitchel! 

Juryman. Mr. Serjeart, If you have any Thing to object, we defiret 
hear what you ſay, tor you ſpeak ſo low we cannot hear you. . 

Mr. Serj. Jenner. I object to what the Dector ſays by Hearſay only. 

Juryman. I believe that will be little conſidered by the Jury. 

L. C. J. Holt. The Information is for an Iupoſtor and Cheat: Na 
what is that? A Cheat is a Deſign to impoſe on the Credulity of other 
to induce them to beleve a | hing thit is not true. Now Dr. Marti 
Evidence is what Ile way did, and that People did believe him to bebe 
witched ; and they abuicd Or. Martin, and told him he had done ver il 
in the Caſe of this Woman; and if it had not been for him ſhe had ben 
condemned. 

Dr. AHartin. J have only one Thing more to ſay; it was reported thi 
I had been bribed; I was told I had received ſeveral Guineas ; that tit 
Judge was bribed and the Jury bribed, and the Judge would not ſuffer ti 
Woman to be ſearched, he being bribed. 

Mr. Comers. Doctor, have you done? Dr. Martin. J have. 

Mr. Conyers. We will next call Mrs, Jahn ſon, who was ſcratched. 

Mr. Brederich. Sir, 1 think you mentioned a Gentleman that you ſet 
for up? Where is he? — Dr. Matrin. He is here. 

Mr. Brocerick. What is his Name? Dr. Martin. Mr. Bateman. 

Mr. Broderick, We will call him to give an Account of that. 

Mr. Conyers, We will firſt call this Woman, Mrs. Johnſon, Were ſu 
at any Time with Dr. Martin at ſuch Time as Hathaway pretended to 
bewitched ?—— Mrs. Zohnſ:n. Yes. p 

Mr. Conyers. Then pray give my Lord and the Jury an Account® 
what you know about it. 

Mrs, Zehnſ5n, 1 went into the Room to ſee Sarah Morduck. 

Mr. Conyers. What Room ? 

Mrs, 7ehnſon. I was in the Room where Dr. Martin fetched her to k 
ſcratch'd ; and Dr. Martin told me, he deſigned that he ſhould ſcratch ſons 
other Woman; and he deſired me to let him ſcratch me; but I denied hit 
and ſaid, I was a Wife, and was not willing; at laſt I conſented, and 
told me | muſt not ſpeak when I came into the Room where Hathowd 
was; and he brought me to the Fellow; and he ſaid to him, If you thitl 
the Blood of this Sarah Morduck will do you any good, hold up your Hub 
Which he did. Then he hid Sarah Morduck ſpeak to him; which ſhe di 
Says he; Are you willing this Man ſhould ſcratch you ? .She ſaid, Y®' 
My Heart's Blood, if it will do him good. So with that he ſcratch'd ws 

and Sarah Morduck cry'd out, He had razed the Skin of my Arm, but 
Blood came preſently, Dr. Martin deſired me not to ſpeak, and I 
not; the Blood came afterwards, but none then. . 

Mr. Conyers. Were you in the Room when the Doctor ſpoke to bim! 

Mrs. Zobnſon, I went into the other Room; Dr. Martin put me 
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before him. 
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No, I went in of my own Accord. 
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Conyers. 1 vhat Condition was be then? 0 8 | 
NC rTaſen. He looked in this Manner, dis Hes Haring oben.. 
82 2 Were. his Eyes ſhut when you firſt came and was 
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＋ or open ?—— Mrs. Fobnſon, No, they were faſt ſhut. 
* Hol. Did be ſpeak: then ? 
Mes Jag No, be ſaid nothing when I came back, till his Eyes were 
and then he ſaid, O Cbriſ Jeſus or, O Lord Jeſus ! 
Pe. Phipps. But did he feel your Arm before he ſcratch'd you? 


2 


Mrs. . Yes, over and over. | 
Mr 4. Call William Bateman (Il bo appeared and was fworn). Pray, 
give — Account what you know of this Defendant's vomiting Pins. 


William Bateman. About a Twelvemonth ago I went to ſee Richard 
Par. Conyers. Were you deſired to go to him by Dr. Martin? 

William Bateman. I can't remember that. | : 
I. C. J. Holt. Where do you live? ĩlliam Batman. In Pembroteſbire. 
Mr. EIS Then you do not remember any thig that paſt then? 
Villiam Bateman. I do not not ſay I do not remember any Thing, but 
| do not remember whether Dr. Martin deſired me to go to him. 
Mr. Conyers. Give an Account of what you know about his vomiting Pins. 
Villam Bateman. About this Time T welvemonth, on a Sunday Night, 
Woman came to Dr. Alartin's Houſe to enquire for him. I went 
to the Door; and the Woman ſaid, If Dr. Martin would but come now, 
he might ſee Hathaway vomit Pins. Can I ſee him, ſays I? Yes, =_ 
ſhe. So I went immediately; and in the Houſe there were little Chinks 
that I could ſee thruugh ; and I ſaw him walk about the Houſe, and heard 
him talk to the — and I ſtood ſome Time to hear him. At laſt J 
knock d, and he came and let me in; and ſeeing me, he ſeemed to be trou- 
bled, and feigned himſelf to be in ſome Pain. : 

Mr. Reymond. You ſay you look'd through the Chink; How was he 
then ? Repeat that. : 

. ilham Bateman. He ſeem'd to be as well as he is now. 

Mr. Raymond. What did you do then? 

IVilliam Bateman. I knocked, and he let me in; and when I came where 
the Light was, he knew me; and I faid to him, I hear you ſpew Pins. 
Yes, ſays he. Says I, Prithee let me ſee thee. So he ſat on a low Seat, 
and they gave him ſomething in a Cup, and by drinking this I was to ſee 
him vomit Pins; and he took ſome Drink; but, as far as I could perceive, 
he did not ſwallow any.— Mr. Conyers. What was the Effect of it? 

William Pateman. He pretended then to be in an Agony, and vomited 
ſeveral Times, and there were Pins on the Ground. I had the Room ſwept 
very lean, and gave him the ſame again. He yomited again, and there 
were abundance of Pins on the Ground again. I beiieve he vomited four- 
teen or fifteen Times, and I believe there were ſome hundreds of Pins on 
the Ground; but I thought the Pins were dropt from one or other; and I 
took up ſome of them, and they were dry; and I took up two or three in 
a Chain; and I ſaid I believed thoſe were the Pins that were ſhewn at our 
Houſe. No, no, ſays his Maſter, theſe are not the ſame ; and he did en- 
deavour to ſatisfy me that he did vomit theſe Pins; ſo I deſired he might 
have a Pot to vomit in; and I had a Pot brought and made very clean, 
and | ſearched his Mouth and found no Pins there; and | held the Pot to 
his Mouth cloſe, and he often endeavoured to put his Hand to the Pot, 
and | would not ſuffer him; for I perceived his Hands often moving to his 
Pocket. He vomited ſeveral Times, and there were ſome Pins ſcattered 
on the Ground, but none in the Chamber-pot. Says I, theſe Pins do not 
come out of his Mouth; but the People were very preſüng on me to be- 
lieve they did. 

IL. C. J. Holt. Who were they? 

William Bateman. They were all Strangers to me. Upon this I told 
them, I believed he had a Slight of Hand to convey them there, and I 
took hold of his Pocket. He ſtopt my Hand, and would not let me put 
my Hand into it. But after ſome Time, ſays one, Let him, let him ſearch 
your Pocket. So I did, and took out ſeveral Things, and among the reſt, 
ſeveral Parcels of Pins, and I believe theſe were they that he convey d on 
tie Ground. 

L. C. J. Holt. Did you ſee him take them out of his Pocket? 

William Bateman. No, but I took out ſeveral Hundred. 

uryman. What ſort of Shape were they of? 
Villiam Bateman. They were of a very odd Kind of Shape, 

L. C. J. Holt. Were they ftrait or crooked ? 
now Bateman. They were crooked in ſtrange Figures, like them on 
the Floor. 

Mr. Broderick. And he made a great Difficulty of letting you meddle 
with his Pocket? Milliam Bateman. Yes. 

Mr. Phipps. And when you would not let him put his Hand to the 
Pot, there were none in the Pot, but oaly on the Ground ? 

William Bateman. Yes, Sir. | 

Juryman. Did you ſee any Pins come out of his mouth? 

Ililliam Bateman. No, Sir. 

Mr. Serj. Jenner. What became of the Pins you {:.w on the Ground? 
you ſay you ſaw abundance; what became of them! 

William Bateman. They were ſwept away. 

Mr. Serj. Fenner. Who {wept them away ? 

William Bateman. Some of the Family. 

Juryman. I think he ſaid that ſeveral of the Pins were taken up dry: 
were any of the Pins that were on the Ground dry ? : 

William Bateman. Yes; and I ſaid, theſe Pins did not come from him, 

r. Serj. Jenner. When was this? 
Wiliam Bateman. About a Twelvemonth ago. . 
Mr. Broderick. Now, my Lord, we will thew your Lordſhip that he 
tew up a Narrative for the Preſs, giving an Account of this Buſineſs. 
[Coll Richard Ball, who was fworn.] Mr. Ball, Pray, give an Account of 
wnat you know of Richard Hathaway's endeavouring to print a Story of his 
vomiting of Pins. F 

Ball. About a Twelvemonth ago, in December, Richard Hathaway 
brought a Writing, and withal a Diſnful of crooked Pins, and told us, 
thoſe Pins he had vomited, and that he had been afflicted by a Woman in 
Seuthwark, and I think he ſaid he had not eat any Thing from my Lord 

:ayor's Day. | 
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| | Story, he ſaid he 
had been with a Woman in Geadmans- Fields. There was a Boy with him. 


Mr. Broderick. What did be deſire you to do?) 
Ball. To print this Paper. And after he had told this 


And he deſired us to print this Paper. It related the tory of his vomiting 
of Pins. He ſaid, he had taken ee, and it would not move him; 
and Madam Goodwin was mentioned ſeveral I imes in the Papers, that ſhe 
had: cured him. | | 

Mr. Conyers. Hqw.came it that you did not print his Paper ? 
Ball. My Maſter ſtood by; ſays he, You look very well; I will have no- 
thing to do with it ; 1 believe you are a Cheat, | believe no ſuch Thing, 
lays he and upon that went awav, But the next Day there was a Paper 
printed by ſomebody ; and Richard Hathaway comes to us afterwards, and 
ſays, You have printed a Paper, tho' you would not have it of me: But it 
is not true, ſays he; I can give a better Account. | | 
Mr. Broderick. Then he talked very freely to you, tho' he had not eat in 
ſix Weeks before ?!w—Ball. Ves, Sir. 
Mr. Broderick. And he looked very well ? 
Ball. Ves, Sir; and we. wonder'd at it. 

Mr. Conyers. Call Mr. Hear ne (who was ſworn). Mr. Hearne, pray, give 
my Lord, and the Jury, an Account of what you know of this Matter. 

Hearne. About September was Toba, my Siſter was fall'n upon 
by this Hathaway, and ſcratched and abuſed in a barbarous Manner; and 
om ſix Weeks after, ſhe was ſcratched again. After this, we went be- 
fore Juſtice Riches, and Juſtice Riches perſuaded them to be quiet, and not 
to trouble this Woman; and he perſuaded her to remove to ſome other 
Place. After this there was a Tumult made about her in Newgate-/treet. 

Mr. Conyers. Were not you preſent when Dr. Martin was with the 
Defendant ?—— Hearne. Yes, Sir. 

Mr. Conyers. Then give an Account of that. 

Hearne, | went to Dr. Martin; and Dr. Martin told me that he would 
try a Stratagem (to ſee whether he was bewitch'd) by making him ſcratch 
another Woman, I told him, I was afraid we ſhould be betray'd. Says he, 
Let me alone to manage it: So I ſaid no more. Says he, Do you go and 
fetch Sarah Morduck to me, and I will go before. So | came with my Siſter 


| to Melling's Houſe, where Dr. Martin was, and there was a Houſe full of 


People: And then he ordered the Door to be ſhut; and then Dr. Martin 
left me at the Bed-fide, and he got a Woman that was willing to be 
ſcratch'd She refuſed at firſt, but afterwards conſented. And then Dr. 
Martin brought them into the Room where Hathaway was; and he aſk'd 
him if he did believe that ſcratching Sarah Morduck would do him any 
good; if he did, he ſhould hold up his Hand; and he held up both Hands. 
Says he then to Sarah Meorduck, Are you willing to be ſeratch'd? Yes, her 
Heart's Blood to do him good. Then give me your Hand, ſays he z but 
inſtead of her's, he took Mrs. Zohnſon's Hand, and gave it into Hathaway's 
Hand. And Hathaway took her by the Wriſt, and felt her ſeveral Times. 
Then ſays Dr. Martin, If you will ſcratch her, ſcratch her, | cannot wait 
on you always. I hen he fell to Work, and Dr. Martin ſaid, he will open 
his Eyes preſently, there is Blood enough; and he preſently opens his 
Eyes and catches Sarab Morduck by the Apron, and holds her as faſt as he 
could, and the Woman that was ſcratch'd was gone into another Room : 
with all the Strength I had, I could hardly —— his Hands from Sarah 
Morduck. Now, ſays Dr. Martin, You are miſtaken, this is not the Wo- 
man you have ſcratch'd ; and then his Countenance chang'd, and he looked 
like a Fool, he was ſo ſurpriz'd. Then ſays Dr, Martin, Where is the 
Woman that he ſcratch'd ? And I fetch'd — out of the other Room, 
and ſhew'd him her Arm, that ſhe was the Woman he had ſcratch'd. Says 
Dr. Martin, | ſee what you are; go and mind your Buſineſs; or to that 
Effect; and then we went away. This was about Twelve or One o'Clock 
the 1ith of February. And when we were gone, the ſame Day, as ſoon as 
it was dark, they got half a Dozen luſty Fellows to go to Sarah Morduct's 
Houſe, and there they abuſed her. 

L. C. J. Holt. How do you know that? Did you ſee it? 

Hearne. My Loid, I will tell you preſently. When ſhe had had this 
Miſchief, ſhe ſent for me; and when I came, her Shift on her Back was as 
wet as Muck, She ſent for me, becauſe ſhe had none to aſſiſt her but me, 
and I found her that Night in that Pickle. They ſaid, as ſoon as we were 
gone, the Fellow was bad again, and they have put this Trick upon us; 
but we will have the right Witch to ſcratch her. 

L. C. J. Holt. Who was at the Houſe that Night that you ſay ſhe was 
in an ill Condition ? 


Hearne. There were ſeveral at the Houſe then; Mrs. Sarah Hays, the 
Landlady, was there, and others. 

L. C. J. Holt You ſay they were in a Hubbub, and would have the 
right Woman ſcratch'd. Who was it that would have it fo? 

Hearne. | h:ard ſo. But when I came to her, I tound her in a lament- 
able Condition. Then | went to Juſtice Ki, hes, and deſired nis Warrant to 
take ſome of them; and he granted it, and | took up one (/ſbourn ; and 
when I came with him to Juſtice Riches, we had nobody to ſwear that ſhe 
was lame a-Bed, and ſo he was diſcharged ; and Juſtice Riches ſaid, if there 
be no other to prove it on the Tria], you will ſpen a great deal of Mo- 
ney to no Purpoſe, and therefore he let him go. 80 ſb was moved to 
Paul's W harf, but a Company of Fellows followed her thither, 

L. C. J. Holt. How do you prove that? 

Hearne. | heard of it, and deſired the Landlord to ſend for a Conſtable; 
he did ſo; and when we came there, all the People wade their Eſcape, 
except Hathaway and another Perſon. So then ſhe was carried before Sir 
Thomas Lane; and they telling him that he had vomited Pins, and other 
Things, Sir Thomas was perſuaded to believe it. I told him, theſe Fellows 
had diſturbed this Woman's Peace, and very much abuſed her. Sir Themas, 
will you not let me know who this Man is ? 

L. C. J. Holt. What Man do you mean? 

Hearne ones. | begg'd, Pray let me know this Fellow's Name. Says he, 
It is no Matter, there was Provocation enough. And then, when we were 
talking of the i ins, Dr. Hamilton look'd in Hathaway's Mouth, and found 
his Mouth very well ; and he gave him Beer; and he, when he had taken 
it, ſtruggled with all his Might to keep ir out; then he cry'd out. Let 
her be ſcratch'd, ſaid Sir Thomas. Dr. Hamilton ſaid, Forbear a little, 
let us ſee the Effect of this Berr; and 10 they forbore a little longer. 
Then they talked again of the Pins, and Dr. Hamilton would have 
her ſcratch'd again; ſo he ſpake to the Woman about it, but ſhe 
would not conſent ; for {he ſaid ſhe had been abuſed, and would 


— 


3 R no 


* 


| was ſcratch'd, and he drawn her Blood, the Fellow bruſtled about 


- Lanes? 


traction. | obſerved the Glands under the Tongue, alſo his Throat, fo far 


went into his Chamber with his Cloaths, and Hathaway having dreſs'd 
himſelf, watch'd his Opportunity, and jump'd out of the Room, and bolt- 


recanted, and ſaid he was bewitch'd. When he cried, he aſk'd if his Mo- 


like a Cock-Sparrow z and then they eali'd for Bread and Cheeſe ;- and fo 
he that before pretended he could not ſwallow any Thing, ſhow'd like an 
Antick to the People, for he was very greedy. - And when he had eaten 


that, he call'd for more; and Welling ſaid, Pray, let him not have it, it 


will do him hurt, becauſe he has not eat ſo long. Then Sir Thomas Lane 
ordered her to be ſtripped, and ſhe was tripped above Stairs, and then he 
would commit her to Priſon, | | 
L. C. J. Holt. Why? Did any Body ſay ſhe had any Thing extraordi- 
nary abour her ? 
Hearne. No. Dr. Hamilton ſaid, ſhe had nothing about her; I offer'd a 
Hundred Pounds Security for her ; and Sir Thomas Lane would not take it. 
But when Dr. Martin had been with her at Night, I Bail'd her out. 
Mr. Bar. Harſell. Was this Hathaway dumb when he was at Sir Thomas 


Hearne. He ſpoke before, and when Sir Thamas Lane bound her over to 
the Old Bailey, and all that Time he was as well as could be, 
Mr. Ser. Fomnr Was you at the Aſſizes at Gui/ford ? 

Hearne. Les, and gave Teſtimony for her there. | 

Mr. Conyers. My Lord, we have a great many others that were preſent 
with Dr. Marlin; but we have proved that Matter —— Now we 
will ſhew how he behaved himſelf at Mr. Kenſy's. [Call Mr. Kenſy, who 
appeared and was ſiorn.] Mr. Kenſjy, Do you know Richard Hathaway ? 

Mr. Xen. Yes. 

Mr. — Was he not committed to 2 Care ?——Mr. Kenfy. Yes. 

Mr. Conyers. When was it ? — Mr, Renjy. It was in November laſt. 

Mr. Conyers, Now pray give my Lord and the Jury an Account of what 
you know of his Faſting. 

Mr. Kenſy. He was brought to my Houſe the Firſt of November laſt, 
about Noon. I went to ſee him at the King's Bench, where, about Nine in 
the Morning I found him in Bed. The Servants in the Priſon told me his 
Tongue was ſwell'd. At my Requeſt he put out his Tongue, which 1 
found in a very good State and Colour, free from any Induration or Con- 


as I could ſee, free from any preternatural Accident or Impediment. He 
was brought to my Houſe about Twelve the ſame Day. I kept him in the 
Room where we dined, and offered him Meat and Drink ſeveral Times, 
which he refuſed. About Eight at Night we put him to Bed, and took 
his Cloaths out of his Chamber. The next Morning we offered him Meat 
again, and he refuſed to eat; and we brought him his Cloaths, and he was 
ſurly, and would not riſe. At Night I offered him a Glaſs of Cordial, which 
he alſo refuſed. At the ſame Time we found his Rug wet, which we diſ- 
covered to be his Urine dropping through the Teſter of the Bed, he having 
hid his Urine upon it in the Cover of a large Box, through which it drained, 
And I threatened to diſcover him, and ſaid, Pray, diſcover who ſet you to 
work in this Matter; I look on you as a poor innocent Fellow, and that 
you are ſet on by others that have more Wit ; but he would diſcover no- 
thing. The next Morning I forced him to riſe, and | found him reſolute in 
his Humour of Faſting: I — Perſuaſions and Promiſes of a Pardon could 
not prevail, nor Threatenings that I would ftarve him if he would not con- 
feſs; ſo I feigned a Quarrel with my Maid, and railed at her in his Pre- 
ſence, ſaying, ſhe was as very a Hypocrite as Richard Hathaway, and that l 
would be troubled no more with her. And | order'd her, fo ſoon as my 
Back was turn'd, to rail againſt me as bad as ſhe could, and charge him not 
to take any Thing from me or my Brother, for ſhe alone would take Care 
to feed him. After this, we took him up every Day, and contrived Places 
and Holes, whereby we diſc g vere him to eat and drink heartily ; ſometimes 
three Times a Day, he thinking nobody was Witneſs to it but the Servant. 
Particularly one Day | had F 15 and Oyſters for Dinner, and I ordered the 
Maid to give him ſome, and to give him ſtrong Beer and Brandy too, and 
he eat and drank freely. And afterwards he brought up his Dinner, and I 
coming in, told him | was glad the Witch was found out at my Houſe, and 

told him To-morrow | would find out the Pins and Needles. He took the 
Poker, and raked the Aſhes over it, that it might not be ſeen what he had 
vomited. 

L. C. J. Holt. But did he know that you ſaw him eat? 

Mr. Ken/y. No, my Lord. The next Day | offer d him ſomething to eat, 
to ſee if | could make him ſpeak ; but he pretended to be fo faint, that he 
could not get off his Chair; this was after he had eat ſeveral Days. And 
he danced and play'd on the Tongs. 

L. C. J. Holt. But did you not ſee him drink? 

Mr. Aenſy. Ves, my Lord. 

L. C. J. Holt. But did he know you ſaw him? 

i _ Aenſy. He thought nobody ſaw him but the Maid; but I ſaw him 
rink. 

Mr. Broderick. How did you ſee him ? 

Mr. Kenſy. I hid myſelf in a dark Place in my own Buttery, and did ſee 
him eat and drink ſeveral Times, I did not ſee him eat every 3 But the 
eighth Day he endeavoured to make his Eſcape. My Brother and my Sons 


ed them in. But they ſtaying fo long, I ſent the Maid up, and the met him 
ſtealing down Stairs, and then he went back again and let them out. On 
Monday the 1oth, | gave him his Cloaths, and I being alone, he had not 
Patience to dreſs himſelf, but immediately ſeized me; but ſtruggling with 
him, he pretended Feebleneſs, and fell on the Bed. 

Mr. Conyers Can you givean Account of any Thing afterwards ? 

Mr. Kenjy. Yes. 

Mr. Conyers. What Diſcourſe had you with him then ? 

Mr. Key. I will tell you. He was very ſurly. That was the firſt Day 
he ſpoke. | came to him, and told him he was a Fool; that his Friends 
were in Cuſtody, and had not been true to him, but had diſcovered the 
whole Matter ; and adviſed him to make a Diſcovery himſelf; and if he 
would, I would go with him to my Lord Chief Juſtice. Upon that, he 
cried paſhonately, and ſaid he would teli the Lord Chief Juſtice the whole 
Truth : But my Lord not being at his Chamber, he, in about an Hour, 


ther was ſaſe. 


fafted ? . "3" | A | 
Mr, Kenſy. Yes. He made Sixys that he had faſted ſeveral Ti 
WE had ſeen him eat; he took his Cloaths and wrapt — 
And 1 ſaid unto bing Mer long "haſt thou faſted before you cam, * 
Houſe?' He made Signs that he had faſted ten Weckks. Ow 
L. C. J. Holt. Did he pretend to be Dumb? | | | 
Mr. Kenſy. Yes; and 1 aſked him how long he had faſted at my Hong 
and he pointed, IO more. | "i 
Mr. Conyers. You ſay he made Signs that he had faſted ten Week, 
fore he came to your Houſe, and two Weeks while he was there: N 
how often did you ſee him eat at your Houſe after the two firſt Days * 
Mr. Ken. I faw him eat feveral Times at Noon and Night; ang 
had ſeen him eat, I woul1 have perſuaded him to eat, and he made 8 
_ as if he could not eat, and ſhook his H-ad; . | by 
r. Serj. Jenner. How did you know what he meant b ine k 
Head ? * e : cant by hatin 
L. C. J. Holt. How did you know what he meant by his 
How did you know that he rick Weeks? 7 —Y 
Mr. Kenjy. He counted upon his fingers, my Lord. I aſk'd him hoy 
many Weeks he had faſted before he came to my Houſe ? and he coun 
Ten Fingers: And how Jong he had faſted at my Houſe? and he coung 


Two more. And I afk'd him, whether he had faſted Twelve Weeks then] * 
and he made Signs of Twelve. 1 64 | - 
Mr. Serj. Fenner. You lay he was dumb, and yet could hear ! 4 
Mr. Kenſy, Ves. | 2 
a = Serj. Jenner. How is that likely, that he ſhould hear, and yet wy * | 
um - 
L. C. F. Holt. Cannot a Man hear, tho' he be dumb? ho 
Mr. Conyers. Call Elizabeth Baker, Where is ſhe? {She was fo] 
Were you a Servant to Mr. Kenſy when this Man was at his Houle ? wt 
Elix. Baker. Yes, | was. ry 
Mr. Conyers, Then pray tell my Lord and the Jury what you know g 9 1 
him : 
E. Baker. Richard Hathaway came to my Maſter's Houſe about Twely Pr 
a-Clock on Saturday. When we went to Dinner at One a-Clock, my My. Mn 
ter offer'd him Meat and Broth, and he refuſed it; he was aſk'd to eat f. * * 
veral Times, but ſtill refuſed it. They aſk'd him again at Night, and he 
ſhook his Head, and would not eat. And when he went to Bed, we tod _ 
his Cloaths, and lock'd him in. And the next Day he refuſed to riſe; a Mr. 
at Noon they went to ſee if he would eat any Thing, and offer'd him a Gli Mr. 
of Sack, and he refuſed it. And on Monday Morning he was aſk'd to if 
again, and he would not; but my Maſter would have him riſe ; and woull 11 
have him come down and fit by the Fire; and when he was come down, cam 
aſk'd him to eat, but he would not. And at laſt he look'd in his Mouth, due 
and ſaid, he ſaw nothing but that he might eat and drink, if he would A 7 
my Maſter ſaid to me, When I am with him Iwill call you up, and take u fo: 
Occaſion to fall out with you, and when I am gone, do you rail at ny wer: 
and tell him he ſhould take nothing of me or my Brother. And ſo I did; Mas 
ſaid, my Maſter call'd me Preſbyterian Jade, but I ſaid I did not know wht ter, 
Religion he was of; and that he was not more willing to have me go, tha bro 
| was to be gone. And I told him he ſhould take nothing of my Maſter a And 
his Brother, I would look after him while I ſtay'd. So 1 went out of the gine 
Room, and fetch'd a Glaſs of Brandy, and gave it to him. But there wa the! 
a Child with me, and he refuſed to drink it, with a Sign pointing to tie repl, 
Child; ſo I ſaid I would hide the Child, and I ſtood between him and th Fire 
Child ; and then he drank it. And the ſame Day | gave him ſome Pudding ger, 
and Small Beer; and at Night I carried him a Pint of Ale and a Toak de 
but found he had not eat the Pudding. I ſaw him eat the Toaſt and drm and 
the Ale; but | did not fee him eat the Pudding, tho' I ſuppoſe he cat knee 
afterwards ; for I ſaw it no more. Mot 


Furyman. In what Manner did you convey this Proviſion to him? dis 

. Baker. My Maſter gave me the Key, and I went in and ſtaid whil com 
he eat and drank, and [| made him believe J had got the Key by Stealth. drew 
And I gave him a Glaſs of Brandy on Monday Night, and he drank it. Av afic; 
the next Day he eat and drank; he drank ſome Broth, and eat boil'd Mut Con 
ton at Noon; and at Night he eat a Chop of Mutton, Bread and Chee bene 
and drank Beer and Brandy. On !Y:4neſday we had a Shoulder of Mutt dow 
roafled, and after they had dined, | gave him a Plate of Meat, and heeatt com. 
in the Kitchen with me, and drank freely, And fo he did every Day au ha. 
while he was at our Houle. | 

Mr. Conyers. Did any ever ſee him eat beſides yourſelf? | ſhou 

E. Baker. Ves. That Day that we had fiſh, he was in the Kitchen ; ant ut « 
being there, he went and walh'd his Hands, and I gave him a Plate of Fill | 
and ſet it by him; and he took it, and eat it. And I gave him a Bottled by 1 


Stout, and told him, it was my Birth-day, and he muſt drink my Health; £. 
and after he had drank it, he pointed to his Forehead, fignifying it was ga 7. 
into his Head; and about two Hours after, he was very merry, and dan were 
about, and took the Tongs and play'd upon them. But after that, he ws if he 


mighty ſick, and vomited ſadly. And, ſays my Maſter's Brother, we (hill ſaid, 
ſee the Pins and Needles now. And to hide it, he falls a pulling the F ins. 
over it. | | 
Mr. Conyers. Did any of the Neighbours ſee him eat ? and 
E. Baker. The 11th Day of the ſame Month, we had a Shoulder er 
Veal for Dinner; and after Dinner, my Maſter bid me ſet by ſome fot him Bed, 


and he would have ſome Gentlemen to ſee him eat it. They were accor take! 
dingly hid in the Buttery and Coal-hole; and Richard Hathaway w Bcd, 
brought down, and he took his Bread and Meat, and eat heartily, Is; t. 
drank with it. At |; 
Mr. Raymond. Who were thoſe Gentlemen that ſaw him eat? ting 
E. Bater. Mr. Collet, Mr. Neorberry, Mr. Page, and Mr. Stanton. and | 
Mr. Conyvers. The'e Perſons are here. ſaid, 


Mr. Serj Jenner. My Lord, all this is of what was done after the Triah Mice 
this Evidence ought not to be given; the Record bears Date the firſt D upor 
of the Term, and all this is ſaid to be done in November; it is all after bn 
Record. and 


L. C J. Holt. It is to prove the Impoſture committed before now. What ing! 
Mr. Keny ſays of his pretending to faſt twelve Weeks, tho' two or more de 
not within the Time of the Information, I hope they may give it as Ei co: 
dence ſubſequent to prove what was done betore. E. 


Mr, Ser) 
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Fir à Cheat 


* But I wp all this of eating at their Houſe. 
2 7 2 is an Evidence of his cheating ſince that Time, and 
L. : af the Information ; butzit is an Evidence alſo to prove that his 
otro? faſting before was a mere Deceit; for n pretended to have 
# Weeks before he came thither, and after pretends to continue 
the ame Manner ; if that be proved to be a Fraud, it is ſtrongly 
ferred, that this pretended faſting before was ſo too. 
: "Toner. But then they may not give Evidence in Matter after. 
I. C. J. Hell. Matter afterwards that proves a Thing done before; 
| Confeſſion be made ſubſequent to an Indictment for a Crime, ſhall 
1 that Confeſſion after be brought as Evidence of the Thing done be- 
g it may. | 
oor pod be — And will that prove what was before ? 
L 8. He. It is certainly ſo. The Thing is, Whether I can give 

- Evidence any Thing after to prove what was done before ? If he pre- 
" 4s to faſt twelve Weeks, ten Weeks before he came there, and the two 
— after, he did not faſt but only pretended it: Whether what he did 

fer be not Evidence of what he did before? Sure it is, For he that can- 
wn hold out faſting two Weeks, but was glad to eat, tho' he pretended 
to faft, may ſtrongly be preſumed to have eaten during the ten Weeks, 
though then he pretended to faſt, | 
Mr. Conyers. Call Me. Stanton. (I ho appeared.) Was you at Mr. Ken- 
js Houle to ſee Richard Hathaway eat ? | 
Mr. Stanton. Yes. Mr. Kenſy came to me the 11th of November, and 
defired me. to come to his Houſe, to ſee whether he eat or drank or not; 
and I went, and was put into a dark Place, and I ſaw the Victuals before 
he was brought; there was fve Slices of Ment, and Bread, and Beer. 
And he was brought where it was, and he looked about him earneſtly to ſee 
if any one ſaw him, and then he fell to, and eat as heartily as any Man 
could. And hearing a Noiſe whiiſt he was eating, he run away with it, 
and ſet it on the Dreſſer. The Maid ſaid, there is nobody coming; and 
then he went to it again, and eat it up, and drank the Drink, and ſat down 
by the Fire. And afterwards we went to him, and carried a Bottle of 
Drink with us, and drank to him ; but he made Signs that he could not 
drink, and ſhew'd us that his Belly clung to his Back, which we thought 


was very ſtrange. ; ; 

Mr. Conyers. Call Matthew Shipps, and Baxter, (They did not ap- 
gear.) Je. Hunt. (He was ſworn.) My Lord, we call this Man to give 
you an Account of the ftrange Noiſes that they pretended were heard in 
Mr. Melling's Houſe; and we will make it appear how that Noiſe came. 
Mr. Hunt, pray give an Account what you know in this Matter. 
+. Hunt. My Lord, an Acquaintance of mine, one Ke{p:n, told me that 
he had watch'd with Richard Hathaway one Night; and the next Day he 
came to me, and told me he fell aſleep, and had not watch'd him as he 
ought ; and defired me to fit up with him, and to obſerve him as narrowly 
bs Loud, and ſee if I could find any Deceit in him. Accordingly I did 

ſo; and when I came into the Room, I ſat down on the Bed-fide, There 
were two Gentlemen in the Room, Mr. Pococt, and Mr. Butler, and Tho- 
mas IVelling. He lay as if he were almoſt dead. In alittle Time his Maſ- 
ter, Th. I/ eliing, brought in ſome Pins in a Coftee-dith, and ſaid he had 
brought them up that Day, and that he believed he would bring up more. 
And after this ſeeing of the Pins, I went to Mr. Pococh, and ſaid, I did ima- 
gine the Pins might lie in his Mouth, rather than in his Stomach ; and 
therefore it was very proper to have his Mouth ſearch'd. And Mr. Pocock 
replied, Who will venture to do it? And I ſaid, If they would waſh the 
Fire Poker clean, and put it into his Mouth, to prevent his biting my Fin- 
ger, | would do it. Immediately upon this Hathaway raiſed himſelf, and 
dean to make a Reaching, as tho' he would vomit ; and then Welling 
and his Wile ſaid, Now ne is going to bring up Pins. Thereupon 1 
kneeled down by the Bed-ſide with a Candle in my Hand to obſerve his 
Motions ; and after he bad ſtrain'd ſome Time, he made a Motion with 


m? bis Tongue at each fide of his Mouth, but I could not perceive any thing 
id while come up his I hroat, tho' his Mouth was wide open; 2nd by and * he 
Stealth, drew up his Mouth, and turned out two or three bright Pins, and preſently 
it, And after two more, which I catch'd in my Hands, and ſhew'd them to the 
A Mut Company, ſaying, they are bright and new; and his Maſter ſaid he be- 
Chee 1;-vcd th-y came out of ſome Chandler's Shop. Atterwards Zathaway w 
Mutes down very quiet, and fo continued for ſon:e ime, And Welling's Wife 
he eat i coming into the Room, aſk'd, why the Charms were not put on ? I replied, 
Jay aft | have been told the Charms have been always taken vil from him by the 
Witch ; but was reſolved to watch ſo narrowly that Night, that they 
| ſhould not be taken from him. Then Welling and his Wife offering to 
den; a0d K on the Charms, Hathaway made a ftruzgling, as tho' he was unwil- 
of Fiſh ing to have them on; and Welling ſaid, you have always found Benefit 
Bottle d by it, Why will you not? They are order'd by Mr. Butler. 
Healtd; L. C. J. Holt. What are thoſe Charms? 
was ga Je. Hunt. Three little Things in black Bags, I did not know what they 
4 dancel were. And they aſk'd him whether he was wiiling they thould be put on:? 
„ he * if he was, he ſhould hold up his Hand: But he was unwilling. But ! 
l= laid, I was minded to have x cnt put on; ſo he lay ſtill, and Mrs. IFell- 
the Fu ing. or ſome other Woman, {ew'd them to the hoſom of his Shirt. After 
the Charms were put on, I watch'd to ſce what wan]! become of them; 
PR and perceiving Hathoway to make ſeveral Motions with his Hands about 
ulder wem, 1 iiruck his Hands. I bid him either keep his Arms ſtraight in the 
tor him ed, or elſe put them out of the Bed, for that the Charms ſhould not be 
e ace i taken off that Night. Then 1 and the Company fitting {till about the 
way Wi Bed, I} elling ſaid, tearken, you will not believe ; hear what a Noiſe there 
ily, aid Is; the like is heard here almoſt every Night, Whereupon all were ſilent. 
At laſt | heard a {mall ſcratching or rubbing at the Bed's feet; and put- 
ung my tiead cloſe to the Fed's Feet, liſtening, 1 hoard ſomething fſhrick ; 
A and perceiving the Keg-cloaths ſtir, I took hold of the Feliow's Foot, and 
; laid, | have caught the Witch that made the Nome I thought it had been 
je Tru, Mice at firſt ; but ſeeing the Cloaths move, I catch's bis root, There— 
init DA vpon Hathaway roſe up, and in a Pafion made a Notion towards me with 
after tie both his Hands; but 1 liſting up his Foot, ne fell back upon his Pillow, 
and Jay ſtill, and the Noiſe ccaſcd; and about Five a Clock in the Morn- 
v. What nz left him, and the Charms upon him. ; 
more be Mr. Conyers. Call Elizabeth Brand. (Il ho appeared.) Pray give an Ac- 
as Eur count what vou know of any Collection of Money tor Richard Hathaway, 
-— Eliz. Brand. There was betwixt fix aud leven Pounds gathered 
17, Sei 


and Inipoſtor . (494 
Li. C. J. Holt. How was it gathered? 8 

Elia. Brand. We went about to get Money for him to bear his Charges 
to Guilford, and we got betwixt fix and ſeven Pounds. 

Mr. Broderick. Do you know of any other Sums that were gathered for 
him? —— Elia Brand. Les; but I know not how much. 
Mr, Conyers. Who employ'd you to do this ? 

Eliz. Brand. A great many of the Neighbours. 

I. C. J. Holt. Who was the Money paid to? 

Elix. Brand. Lo Mrs. Welling. 

Mr. Conyers. Do you know any thing of his ſcratching Sarah Morduck? 

Alix. Brand. I over-perſuaded her to let the Fellow ſcratch her. 

L. C. J. Helt. Did the conſent to it? 

Eliz. Brand. Yes, my Lord, I call'd her, and ſaid to her, Let me per- 
ſuade you to let this Fellow ſcratch you; and ſhe bid me go and fetch him. 
And he came, and fits him down on a low Seat. Says ſhe, Will you en- 
gage he ſhall not ſcratch my Eyes out? At laſt he ſcratches, and there 
came no Blood ; and he ſcratches again, arid then the Blood came; and 
he cry'd, O my Eyes! O my Lon! And I ſaid, now the Blood comes, 
and he ſtared. Says I to him, Can you ſee me? Yes, ſays he, as well 
as ever J could. 

Mr. Conyers. Mr. Hearne, you was at Guilford Aſſizes; How long did 
this Fellow pretend he had faited ? 

Mr. Hearne. | cannot be poſitive w hat he ſaid at the Trial as to that; 
but they ſaid he had faited fix Weeks, before Dr. Martin tried the Expe- 
riment with him. | 

Mr. Conyers. Call Matt. Shipps. (le was ſworn.) Was Richard Hath- 
away under your Cuſtody ? 2 | 

M. Shipps. Yes: He was brought from Guilford Aſuzes upon the 3 iſt 
of July lait. He came home at Eleven a-Clock at Night, and they told 
me he was come a Priſoner from Guilford to the Mar ſhalſea, where he con- 
tinued four Days, and he was ordered to lie with me, and every Night that 
he lay there, he ſlept very well to my thinking: And ſeveral "I'imes I aſk'd 
him how he did? He anſwer'd, He was pretty well; and every Day while he 
was there, he cat and drank with me, as the reſt of the Servants of the 
Houle did, and was not in all that Time in any Fit as I could perceive, 
but went very well out of the Priſon, 

L. C. J. Holt. What did he ſay at the Aſſizes about his Faſting ? 

M. Shipps. 1 was not at the Aſſizes. 

Mr. Conyers. Then we muſt leave it here. 

Mr. Broderick. My Lord, we have the Woman here that they pretend- 
ed. was the Witch; but it may be, they may think it not proper, and 
therefore we ſhall let her alone. 

Mr. Serj. Fenner. My Lord, and you Gentlemen of the Jury, I am 
Counſel for the Defendant, Richard Hathaway, who is ndicted for a Cheat 
| and Impoſtor; and it is for pretending himſelf to be bewitched, ang that 
he has uſed indirect Arts and Means to make People believe he was ſo be- 
witch'd; and that this Sarah Morduck was the Perſon that had bewitch'd 
| him ; and that this was contrived by him, in order to bring Miſchief and 

Damage on this Sarah Morduct, and to the evil Example of the Queen's 
Subjects. You have heard the Evidence that has been given, and there- 
fore | ſhall not repeat it, but only obſerve ſome good Things to you. The 
Doctor has taken a great deal ot Pains in this Cauſe ; but that which he 
does tell you by Hearſay, what other Perſons have told him, is not ſuch 
Evidence as you are to take any Notice of, that is, what Johnſon told him, 
and likewiſe what other Perſons told him concerning this Man; for what 
they have ſaid to him of this Man, tho' it may be true, is not to come 
under your Conſideration. There are ſeveral others that have given Evi- 
dence of what other Perſons have ſaid, and they have given it as their 
Opinions that what this Man did was the Cauſe of their 3 ; of which 
you are to take no Notice. But, my Lord, that which ſeems to bear moſt 
hard upon us, is, I hat becauſe the Doctor, and ſeveral others have been 
abuſed, both before and atter the Trial, for what they endeavour'd to do; 
thereivre they would inſinuate as if my Client had had a Hand in it, But 
it a Man be doing any thing, and another takes the Advantage of it, to 
do another a Miſchief, I hope that Miſchief ſhall not be laid to his Charge. 
My Lo:d, there is one Man that has given a great deal of Evidence as to 
his Vomiting of Pins, and ſays that he was by, and he ſwept the Ground, 
and after he had vomited, there were Pins upon the Ground; and when 
he had a Chamber-pot to vomit in, he could not find any Pins there, but 
there was fume upon the Ground again. So likewiſe for his Faſting, you 
have had Evidence to prove that a Cheat. And this ſeems to affect him 
mot, that all this Pretence to be Bewitch'd, and Vomiting of Pins, and 
Faſting, was a Cheat, This is the Matter that they accuſe him of. Of 
which it he be really guilty, I come not here to defend him; but I am 
to deſend him as far as Witneſs will do. And now, my Lord, if my Brief 
be true, we ſhall ſatisfy you that my Client was in a very lamentable Con- 
dition, ſuch as one would think no Man could be in and live; and I will 
lead you by theſe Steps. When he was thus diſabled, could neither ſpeak, 
nor take Sultenance, his Maſter, after he had ſerved him two Years, and 
he had lived very civilly, and behaved himſelf well in his Maſter's Service, 
till he fell thus ill: Then he was ſo ill, that after the Maſter had ſpent a 
great deal of Money with Doctors and Apothecaries, he could get no Cure 
tor him ; then he got him into the Hoſpital, and there he continued a long 
Tine, and at laſt they gave it in that he was incurable, and they turn'd 
nim out. But his Maſter made Intereſt, and got him in again, and he 
continued ſome time there again; and there it was that he was firſt 
thought to be bewitched: For they had him twice, and could do no good 
wit mim, and the Tenders told him, he mult lie under ſome evil Tongue; 
and thereupon he was turn'd out as incurable, and with that Inſtruction 
that it was an incurable Diſeaſe. So he came Home again, and his Maſ- 
ter and Mittreſs were acquainted with it; and they conſider what Perſon 
if ſhould be that ſhould have any evil Deſign againſt him. And at laſt they 
reco lect, that bis Maſter had taken a Room over the Head of this Sarah 
MHorduct, and the had gone to the Shop often, and had given them very ill 
Words, and the ſhould be even with him one {ime or other; and there- 
fore tney concluded this Woman was the Perſon. Upon this there were 
many | hings contrived, what Courſe they {ſhould take to do him good, 
and there was one I ning concluded upon in order to his Eaſe (which 
| thivk none ſhould adviſe), that is, the Buſineſs of ſcratching. But this 
W omaea, when ſhe was acculed by them of bewitching him, offered herſelf 


to 


R 
to be ſcratch'd, and ſhe was ſcratch'd, | 
Eaſe. But afterwards oy felt ill again; and he went into Zondon, | 
and was examin'd at dir Themas Lanes, and upon Examination they" 
thought that this Man did lye vnderifſuch an Afffiction. I cannot 

ſay it is an irreligious Thing to there are Witches in the World; 
but this Man lay under ſuch a Diſtemper, that no Doctor could 
know what to do with it. And they could not imagine who ſhould do it 
but this Woman, and ſhe was there ſcratch'd by him, and be did find Re- 
lief by it. My Lord, this being the Matter of Fact, we ſhall call ve 
ſubſtantial Witneſſes to prove it. As to his Faſting, we ſhall prove that 
he was put under the Care of very ſubſtantial Perſons, and that he did not 
eat or drink for three Weeks or a Month; fo that it will appear we had 
no Contrivance in the World, but only would get Eaſe if we could. We 
have twenty Witneſſes to call. 

L. C. J. Holt. Let them all be call'd. Call as many as you will. 

Mr. Serj. 2 Call Anne Eaton. (She appeared. o you know 
Richard Hathaway ?———- une Eaton. Yes, Sir. 

Mr. Serj. Fenner. How long have you known him ? 

Anne Eaton. Ever ſince he came to his Maſter. 

Mr. Serj. Jenner. How long is that? — Anne Eaton, About five or fix Years. 

Mr. Serj. Fenner. Do you know what Condition he was in two Years ago? 

Anne 2. Yes. | 

Mr. Serj. Fenner. They pray 8 

Anne Eaton. I watch'd with 

Mr. Serj. Jenner. Where di 

Anne Eaton. At his Maſter's 

Mr. Serj. Fenner. In what Condition was he then ? | 

Anne Eaton. He was in a very bad Condition, he was dumb and blind, 
and his Senſes were gone, and he ſeem'd as if he were dead; and when his 
Senſes have come to him, he has burn'd like a Flame of Fire. 

L. C. F. Holt. How long did you watch with him ? 

Anne Eaton. About nine Weeks. | 

L. C. J. Holt. Did he faſt all that Time? — Arne Eaton. Yes, my Lord 

L. C. 4 Holt. Might he not eat in that Time, and you not ſee him? 

Anne Eaton. I was conſtantly with him at Nights, but not in the Day; 
I have been with him four or five Days and Nights together, and did not 
ſee him, eat or drink. 

L. GP Holt. What Time was this that you watch'd with him? 

* Anne Ea 
till your Lordſhip confin'd him. 

L. C. 7. Holt. Who put him to Madam Davenport's ? 

Anne Eaton. I had nothing to do with that. | 

Mr. Serj. Fenner, Can you not tell what Month that was in? 

Anne Eaton, I can't tell that. | 

Mr. Raymond. Did you obſerve him all that Time ? | 

Anne Eaton. When I went out, I left one always in my Room 

L. C. J. Holt. You ſay you were with him four or five Days and Nights 
together. Anne Eaton. Yes, my Lord. | 

L. C. J. Holt. Were you with him all Night and all Day? 

Anne Eaton. My Lord, ſome Days I had Occaſion to go out, but then I 
left ſome Neighbours with him. 

Mr, Serj. Jenner. Call = 5 appeared.) Do you know this Man, 
Richard Hathaway Gibſon. I have ſeen him in a deplorable Condition. 

Mr. Serj. Jenner. When was this that you ſaw him } 

Gibſon. About two Years ago. His Maſter aſked me to go and ſee him; 
and when I came up, I ſaw him foaming at Mouth; I thought he would 
not live till Morning, The next Day his maſter defired me to watch 
with him at Night; and I did; and he was ſo bad, that I thought he would 
not live till Morhing. Afterwards I ſaw him again, and he was blind and 
dumb, as it appear'd to me. And he had a ſtrange Motion, he threw 
himſelf forward, and afterwards threw himſelf backward, as if his Head 
lay in the Reins of his Back; and I ſaid to this Woman then, I believe 
he has broke his Back. I believe this was after he came from Madam 
Davenport's, about the Time that he appeared at the Bar at eſiminſſer. 

L. C. J. Holt. The firſt Time that you ſpeak of, when you ſay he was 
blind and dumb, you ſay that was two Years ago; Was he blind and 
dumb, when you ſaw him the ſecond Time? 

Gibſon. Yes, the ſecond Time I ſaw him he was blind and dumb, I ſaw 
him in a deplorable Condition three Times. : 

Furyman, We deſire to know the Circumſtances of his Condition. 

I. C. J. Holt. The Jury defire to be ſatisfied of the Circumſtances of his 
Condition, You ſay you. ſaw him two Years ago, and he was then in a 
deplorable Condition, and you ſaw him twice after; the Jury would have 
you deſcribe the Circumſtances of it as plain as you can. 

Gibſon. His Maſter deſired me to go to him, and I was willing to oblige 
him ; and when I came to him, he was both blind and dumb. 

L. C. J. Holt. How long was this after you ſaw him the firſt Time? 

Gibſon. About Half a Year after. 

L. C. F. Holt, Are you a Neighbour ? — ien. Yes, my Lord. 

L. C. J. Holt. You ſay you ſaw him two Years ago, and you ſay he 
then foamed at Mouth and Noſtrils; Was he blind and dumb then! 

Gibſon. No, my Lord; but he was when I ſaw him the ſecond Time. 

L. C. J. Holt. When did you ſee him after? 

Gibſon, It was about a Twelve- month after that I ſaw him. 

L. C. J. Holt. And not before ? 

Gibſon. He was ſeven Weeks in the Hoſpital, 

Mr. Broderick. Then you did not fee him in the Hoſpital ? 

Grbſon, I did; but he went almoſt double, 

Mr. Brodirict. Did you hear any thing of Mrs. Morduck then? 

Gibſon, No, Sir. | 

L. C. J. Holt. What Trade are you ?— —Gib/on. I am a Glazier, 

Mr. Conyers. Have you no other Trade? 

Gib/on. Cont work at the Cu/tom-Houſe. One Sunday we went to 
hear Dr. Pead, and Richard Hathaway went with us. And when we were 
— out a-Door, he could not ſpeak; and when we came upon the Bridge, 

is Face was drawn awry ſo ſtrangely that it aſtoniſhed me; he Ragger'd 
the Length of this Table, and his Face was drawn back again, and he 
fetch'd a Reel; but in a Quarter of an Hour he ſpake, and his Speech 
continu'd till he came to Grace-church-ftreet, and there we met Mr. Fox; 


ive my Lord and the 

im ſeveral Nights. 

d 1 watch with him? 
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Jury an Account of it. 
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177 Trial Richard Hatha way, 


and from thence this Man found | 


Flummery. | tried him with my Fingers, and his Eyes would a 
L. C. J. Holt. Did he not e he looks an = ys E. J 
Mr. Broderick. Did you ſpeak to him then ? | Mr. 
Flummery. Yes; but | could not make him hear nor anſwer me. E.h 
L. C. J. Holt. Could he ſpeak then? L. 
Flummery. No, may it pleaſe your Lordſhip. E. H 
Mr, Serj. 7, r oY Pearſe * 455 bi 
r. Serj. Jenner. earſe, pray tell my Lord what you er e 
this Richard Hathaway. OY a n E. J 
Anne Pearſe. I belong to the Hoſpital, When he camie into the Hotg elf 
tal, he was very bad. a A 
ZE Z Helt, Was he blind and dumb when he came in? . 
Anne Pearſe. After he was brought in, he was put to Bed, and he wy J. 
taken with a Fit, and I was call'd to him, and I came to him, and he 00 E.H 
not ſtir much, and turn'd up his Eyes. 4nd afterwards one of his Maſtez L. 
Journeymen came to him, and he raiſed him out of his Bed; and one cane E. 
to me, and ſaid, Siſter, he is come to the Fire, but he is very bad fill 2 
Says I, What did you raiſe him out of his Bed for? He went upon hi L. 
Ankles almoſt, he went very weakly, and continued ſo for ſome Time. 2. 


ton. From the Time that he came from Madam Davenport's, 


, | « a0. | 4 . "I 
Te 4 PR * f a "4 A FY 2. 1. Caf , os - | 1 OW, 2 
Shin da Ng eee * ä 
Nai N » * . 
9 4 a VE y ; "> © op 
3: 22.7 


3 


22 . N li. 600 

L. C. F. Holt. Did you hear him ſpeak at e,; 
F ; 
; (Who appeared.) Do you know yy 


Mr. Serj. Jenner. Call Flummery 
Mai ee 75 Im 4 Neighbour. 
L. C. J. Holt. chy Name ? 
Flummery. Flummery. After Guilford Afizes I went to ſee him 
was in a lamentable Coditiba; he was like a Stock, or Stone, 
dumb, I went toſee him 
L. C. J. Holt. Did you ever ſee him before? 
Flu I faw him ſeveral Times, but took no 
his Eyes ſtood wide open. | 3 : 
L. C. J. Holt. And yet you By he was blind; How could that be} 
© #Flummery. My Lord, I will tell you how); I tried him, 1 wagged 
Hair of his Eye- lids, and put the Candle to his Eyes, and he took no 1 


tice of it. 
you know that be Aid bot ee ? 


— 


„ and x 
blind a 


Z. C. J. Holt. How could 


Flummery. I tried him. | 
L. C. J. Holt How did you try him? 


Mr. Serj. Fenner. How long was he in the Hoſpital ? 

Anne Pearſe. About five Months, 

Mr. Serj. Jenner. Was he out, and came in again? 

Anne Pearſe. Yes, he was. He complain'd he could not go to ftod; 
and the Doctor gave him Quickſilver; and when it came from bim, 
heard the Apothecary made him take it again, and fwallow it again. 

Mr. Serj. Fenner. When he came in the ſecond Time, was you then 
then Anne Pearſe. Yes. | 

Mr. Serj. Jenner. How long was he there the ſecond Time? 

Anne Pearſe. How long he was there the ſecond Time I cannot tell, 

Mr. Serj. Jenner. Can you tell when he was put in the ſecond Timel 

Anne Pearſe. No. 

Mr. Serj. Jenner. What was your Opinion of him ? 

Anne Pearſe. I apprehended him to be in a very ſtrange Condition; by 
lay ſeven or eight Days, and did not eat or drink ; he had taken Quick 
filver, and it did not come from him, and the Doctor wonder'd it ſhoull 
lie ſo long in his Body. 

Mr. Brederick, Did the Doctor or you apprehend any thing of Witch 
craft in the Caſe ? 

Anne Pearſe. No, Sir. But at this Time his Eyes were ſet in his Head, 

Mr. Broderict. When he was recovered out of thoſe Fits, did he preteal 
that he was bewitch'd ? 

Anne Pearſe. No. 

L. C. J. Holt. Did you never hear him complain that he was bewitched! 

Anne Pearſe. No, my Lord, 1 did not hear of that. 


0 5 2 

Mr. Serj. Fenner. Call Fo. Smith. (Il bo appeared.) Mr. Smith, Do | 
know this Joon Red, Hathaway ? 7 Salk Mr 
Smith. Yes, Sir. Kee 


Mr. Serj. Jenner. How long have you known him? 

Smith. About five or ſix Years. 

Mr. Serj. Jenner. How far do you live from him ? 

Smith. I believe about two Stones-throw. 

Mr. Serj. Fenner. Were you well acquainted with his Condition tw 
Years . a 

Smith, Ves; I have done Buſineſs for the Family ſeveral Years. Abou 
five years ago I found him much afflicted with Convulſion Fits at his com 
ing to his Maſter. 

r. Serj. Fenner. How was he about two Years ago? 

Smith. He was in a very ſtrange Condition; and I adviſed his Maſi 
et rid of him, and to get him into the Hoſpital. 

Mr. Serj. Jenner. What did he ail? 

Smith. He lay in a very ſtrange Condition, 

Mr, Serj. Jenner. How did he lie? 

Smith, He lay ſtruggling and ſtriving often, and ſometimes like a Mu 

that was dead; and once, when he lay in that Condition, I laid Cuppiny 

Glaſſes to him, and that enliven'd him ? | 

IL. C. J. Holt. What did you imagine ail'd him? Did you think 
counterfeited or not? 

Smith. Indeed, my Lord, I can't tell that. 

Mr. Serj. Fenner. Why did you adviſe his Maſter to put him into tht 
Hoſpital ?—— Smith. I can't tel. 

Mr. Phipps. You ſay, you have known him five Years, and that be ba 
been troubled with Fits. Did he ever talk of being bewitched till with® 
this two Years ? | 

Smith. No, not till within this two Years. 

Mr. Bar, Hatſell. When he lay ſeemingly dead, you do not know wbe- 
ther he counterfeited or no? 

Smith. No, my Lord. | 

Mr. Bar. Hatrſell. Do you think a Man can be in ſuch a Condition & 
he ſeem'd to be, and yet only counterfeit ? 

Smith. Indeed, my Lord, I know not. I examined him, whether he 
was ſubject to thoſe Fits formerly; and he told me, he was very mu 


to 


and ſo he continued till we came to Biſbapſgate: But coming to Hound/- 
| gftch, he made Motions that his Speech was gone again. 


troubled with them in the Country. 
6 L. C. J 
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e 7. Holz." You do not anſwer the Queſtion. Cannot a Man'coun- 
in ſuch s Caſe?” What do you think of that ? | 6 
"Without doubt, it may be counterfeited. | 

| 0. 7 vie. You ſay; when he was in thoſe Fits, you put Cupping- 
Rs kim; and it enliven'd him; now, if he were in a real Convulſion, 
; d have enliven'd him? | 


1 


think it would. STE 
| Net. Sometimes it may be ſo. ——_ | 
fr. Serj. Jenner. Call Elizabeth Willeughty (ſhe appear'd). Mrs. IWil- 
dh Mr. pray, give my Lord an Account whether you know Richard Ha- 
; und what you know of him. 
F Willughby. Sir, I have ſeen him fince the Aſſizes at Guilford. 
Me. Serj. Fenner: Did you never ſce him before?——E. Willcughty. Yes. 
th — Serj. Fenner. Then give an Account of what Condition you have. 
en him in. 


E. Willoughly. I have ſeen him when the Breath came out of his Mouth 
e the Barking of a Dog. I had a Child that was troubled with Fits, and 

45 above Stairs, and 1 heard a great Noiſe ; and I went out of the Door 
— what was the Matter, and over the Hatch lay Richard. Lord bleis me, 
$1, is it makes this Noiſe? And 1 could not fancy any Thing, but 
at it was like the Barking of a Do 


I. C. J. Holt. How thick was it 4 Was it not like other Folks? 


0. 

Jenner. What ailed him? 
E. Willoughby. 1 cannot tell what alled bim. 
L. C. J. Holt. Do you think he was bewitched ? 
F. Willughty. I believe he was, my Lord. FS 
I. C. J. Helt. I ſuppoſe, you have ſome Skill in Witchcraft, Did you 
er ſee any Body that was bewitched before? 

E. Willoughby. My Lord, I have been under the ſame Circumſtances 
ſelf, when I was a Girl, in Sir Edward Bromfield's Time. | 
I. C. J. Holt. How do you know you was bewitch'd? 
F. Willoughby. There was a Woman taken up upon Suſpicion for it. 
I. C. J. Holt. For bewitching thee ? 


| 


* > Willoughby. Ves, my Lord. 

he dl 3 J. Hole. Did you ſcratch her? 

e F. Willoughby. My Lord, I had no Power to do any Thing. I flew over 
a dem all. 

* L. C. J. Holt. You ſay, you were in the fame Condition with this 


an, and you ſay you flew; did you faſt too? 


E. Willoughby. One held me by one Arm, another by the other, and 
"other behind, and I flew ſhcer over their Heads. 


L. C. J. Holt. Woman, can you produce any of theſe Women that ſaw 
fly? : 
15 7. Willoughly. It was when I was a Child; they are dead; it was in 


d Sir Edward Bromfuld's Time. 

L. C. J. Holt. What became of that Woman that made thee to fly ? 

E. Willoughby. I cannot tell, | have been well ever ſince | was married. 

Mr. Serj. Fenner. How was you cured of that Witchery ? 

E. Willoughby. How do I know? 

Mr. Conyers. Did you ſcratch her ? 

F. Willmghby. How ſhoutd | fcratch her, when I had not Power to ſee her? 

Mr. Conyers. And yet you believe this Man was bewitched as well as you. 

Vhat Condition was this Man in? How long did he lie in this Condition? 

E. Willoughby. Night and Day he has lain over the Hatch, and over the 

Bed, and made a great Noiſe with his Breath. 

Mr. Serj. Fenner. Who did you ſuſpect had done him this Harm? 

E. Willoughby. I know not that. 

Mr. Broderick. Are you a Widow ? -. 1771/;uohby. No, Sir. 

Mr. Serj. Fenner. Call Kee/irrg (who arpcared). Do you know any Thing 

oncerning this Richard Hathaway f 

Keeling. | watch'd with him 9 Nights. 

Mr. Serj. Jenner. What did he eat or drink all that Time? 

Keeling. He did neither eat nor drink, nor had he any Stool all that Time. 

L. C. J. Helt. Did you watch with him 9 Nights and Days ? 

Keeling, There was another Man that watch'd with him in the Day ; as 

came out, he was let in; and as he came out, I was let in. 

Mr. Serj. Jenner. How long was this before the Trial ? 

Keeling. Io or three Days before he came before Sir Thomas Lane. 
Bridges ſworn. 

Mr. Serj. Jenner. Did you watch with Kicha! d Hathaway? 


Bridges. Yes. 
_ Mr. Serj. Jenner. How long ? Bridges. Nine Days. 
Mr. Serj. Jenner. Did you watch with him the ſame Days that he 
Abos atch'd with him in the Nights ? Bridges. Ves. 
-— Mr. Serj. Fenner. Did you not ſtir from him till he came? 


Bridges. No. 
Mr. Serj. Jenner. Did you ſee him eat or drink all that Time? 
Bridges, No. 
Mr. Serj. Fenner, Where was it that you watch'd with him ? 
Bridges. In an old empty Houſe. 
L. C. J. Holt. Where was this Houſe ? 
Bridges. By a Dock on the Bank-/jide in St. Mary Overy's Pariſh, 
L. C. J. Holt. How came you to put him into that Houſe ? 
Bridges. Ihe Maſters of the Pariſh put him in it. 

Mr, Webb fworn. 
Mr. 5 Mr. Nebl, did you get a Houſe to put Hathaway in? 
Hebb. Ves. 


L. C. J. Holt. How came you to do ſo ? 

Webb. His Maſter uſed to work for me, and he came to me, and ſaid, I 
cannot tell what to do with my Man, unleſs the Maſters of the Pariſh take 
ſome Care of him; and 1 did ſpeak with ſome of them about it; and they 
ſaid, we will not trouble the Pariſh about it, we will ſpend a Crown a- 
piece, and put theſe Men into the Houſe with him. 

L. C. J. Holt. You took the Houſe then? 

Webb. We borrowed the Houſe, it being empty, and put in theſe two 
en. There were four or five Neizhbours more, and I ſaid to him, They 
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him, and could find none about him; we ſearch'd his Shirt, his Stockings, 
his Breeches, and his Hat, but could find no Pins about him. 

Mr. Serj, Fenner. Did he eat or drink all the Time you were there? 
ell. No, my Lord. mY 
Mr. Serj. Jenner Did he vomit ? | 
Mebb. Yes; I went to him on Thurſday Morning, and he had a huſky 
Cough, and I thought he would have been choak'd; and at laſt he made a 
Crumb of Spittle out of his Mouth, and there were three Pins came from 
him in the Spittle, as ruſty as if they had lain in a Ditch ſeven Years. About 
Saturday following, he had, I believe, four Pins more came from him; I 
took them, and | think the Hands of Man could not join them as thoſe 
Pins were. On Sabbath-day in the Morning, a Gentleman came and de- 
hired him to go to Church with him, and deſired him to drink a Pint of 
Ale, but he did not drink Half; and about five a- Clock in the Afternoon 
came Mr. Sutton the Apothecary, and I ſtay'd with him till ix on Aonday, 
and heard not a Word from him. 

* 1 What People came in to ſee this Fellow while you watch'd 
im | 

Keeling. No Man, Woman, or Child came to him the Time I was there, 

but only that Sunday Night that my Maſters were there, and [ faid, You 

do not put him here to ſtarve him; and they bid me atk him if he would 

eat any Thing: if he would eat any 'Thing, he might have it. 

Mr. Conyers. Did not you uſe to carry him out ſometimes? 

Keeling. We never carried him out. 

Mr. Conyers. Juſt now you ſaid he was out on Sabbath-day. 

Keeling. Yes, but never otherwiſe, 

Mr Broderick. Was he in a Ground-room, or up Stairs? 

Keeling. He was in a Ground-room, 

L. C. F. Holt. Were there any Windows in it Ln Keeling. Yes. 

L. C. J. Holt. Was there any Caſement? Keeling. Yes, there was. 

Furyman, We deſire to know of this Witness, whether he never was 
aſleep in that Time while he watch'd with him ? 

Keeling. No, | ——— at his Head, 1 flept in the Day-time. 

L. C. J. Holt. You that watch'd with him in the Day, did you not 
ſleep all Day? —— Bridges, No. 

L. C. J. Holt. How came you to concern yourſelf in this Buſineſs ? 
Are you one ot the Matters of the Pariſh ? 

Hebb. No, | am not; but it was my Turn to be Overſeer, and his 
Maiter ſpoke to me to [peak to the Church-wardens ; and I did, and they 
ſaid, they would not put the Pariſh tu the Charge, but do it themſelves, 

L. C. J. Holt. What Trade are you? 

Mebb. A Lighter-man, my Lord. 

Dell ſtoern. 

Mr. Serj. Jenner. Do you know this Richard Hathatay?.— Dell. Yes. 

Mr. Serj Jenner. How long have you known him ? 

Dell. Ever ſince he was an Apprentice. 

Mr. Serj. Jenner. Did you know him two Years ago: Dell. Yes. 

Mr, Serj. Fenner. What Condition was he in then ? 

Dell I was at the Aſſizes at Guilford 

Mr. Serj. Fenner. What did you know of him before that Time? 

Dell. I took no Notice of ſuch Things. 

Mr. Serj. Fenner. Can you ſay any Thing of him? 

Dell. I can ſay, that the Night before he was before Sir Thomas Lane I 
watch'd with him, and he went to Stool, and in his Excrements there was 
a Lump of Hair, looſe Pins, a Stump of a Nail, half a Nut-ſhell, and two 
or three Pieces of Stone, 

Mr. Serj. Jenner. And this you ſaw ? 

Dell. I ſaw him in a very deplorable Condition, 

L. C. J. Holt. How? In what Condition? 

Dell. This is all I have to ſay. 

Mr. Serj. mr What do you call a deplorable Condition ? 

Dell. He ay in ſuch a Condition, as if he vere dumb; and if he was 
not, I believe he is the greateſt Villain in the World. 

L. C. J. Holt. How do you know thole Excrements came from him? 

Dell. 1 was one of the three Men that watch'd with him that Night, 
We had two Chamber-pots; theſe Things were in the firſt Stool, and 
when he had done the ſecond Stool, he ſat on the Pot, and when he had 
done, we look'd, and there was nothing in it. 

L. C. J. Holt. And were theſe Things in the firſt? 

Dell. Ves, in the firſt; in the other there was nonc. 
twenty Neighbours more that ſaw them. 

Mr. Serj. Fenner. Was Benn there? —— Dell. Yes, he was there, 

Mr. Serj. Jenner. Mr. Benn, was this ſo? —— Benn. Yes. 

Mr. Serj. Fenner. Did you help watch with him? —— Henn. Yes. 

Mr. Serj. Fenner. And are you ſure thoſe Excrements came from him ? 

Benn. Yes, I am ſure. I ſtood over him with a naked Sword. 

Mr. Serj. Fenner. Why did you ſtand over him with a naked Sword? 

Benn. Becauſe People ſaid he was bewitch'd. 

L. C. J. Holt, Who employed you to watch with him? 

Benn. I went into the Houſe, and | told his Maſter, if they would watch 
him in the Day, I would in the Night. 

Powell called. 

Mr. Serj. Jenner. What do you know of this Matter ? 

Powel. This Man and I went up one Night — 

Mr. Serj. Fenner. When? 

Pawel. February was T welvemonth, We went up and look'd upon him, 
and he lay as one dead, and he did not wag his Eyes; and preſently he 
hook'd his Neck about in ſuch a Manner that I thought he had broke it; 
and he foamed, and we took the Foam from his Mouth, and in it were hve 
Pins, the crookedeſt Rams- horneſt Things that I believe no Man could do 
them ſo. 

Mr. Serj. Jenner. That was one Night. Did you ſee the ſame at any 
other Time - Povel. Yes, Sir. 

L. C. J. Holt. But you did not ſee them come from him? 

Powel I took it from his Mouth, and they were ruſty. 

L. C. J. Holt. How ſhould they be ruſty ? 

Mr. Serj. Jenner. The Stomach will make them ruſty. Call Madam Da- 
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venport ¶ h appear d). Madam, ive my Lord and the Jury an Ac- 
count = you know as Loy FG athaway, when he came to 
your Houſe, and how he was managed thermſ. . 
Mrs. Davenport. 9 rd, one Saturday I accidentally went to Dr. 
Homilton's to viſit his Wife, and I ſaw with the Doctor this Fellow's Maſter 


ſtanding there ; and I perceived he was come to deſire the to per- 
form a Protniſe he had made to him formerly ; | 
L. C. J. Holt. Was this before the Trial, or after? 5 

Mrs. t. It was after the Trial. I came accidentally to the Doc- 


tors, and ſaw the Fellow's Maſter with the Doctor. 
IL. C. Was the Fellow there himſelf ? 

Mrs. No, my Lord, I never faw him there. But ſtandin 
there, I perceived him ele the Doctot to make good a Promiſe he h 
made him about this Fellow. I found the Doctor demurr'd upon it, not 
knowing where to put him. At laſt, ſays he to me, Mrs. —y will 
you let me have a Garret in your Houſe ? Doctor, ſays I, you ſhall have 
my whole Houſe at your Service, if you have Occaſion for it: I thought 
nothing of this Fellow, till the Doctor told me it was for him. And the 
Doctor told me he ſhould come that Night. Says the Fellow's Maſter, I 
will not ſend a Bed, that the Doctor = be ſatisfied there is no Cheat. 
And the Doctor, to prevent any Cheat, deſired me to go and buy an old Bed, 
So I went and got a Bed in Long- lane, and at Night he was brought by his 
Maſter and ſome of his Neighbours. And truly I was ſurprized when I 
ſaw him, he ſeemed very weak. 

Mr. Serj. Fenner. hat did you do with him? 

Mrs. Davenport. They ſaid he had Fits, and I found I muſt take other 
Meaſures with him than I thought of. His Maſter deſired he might be 
ſearch'd ; and my Son and two Men more ſearch'd him. So he went to Bed, 
and was watch'd with that Night, and in the Morning he was ſtruck blind. 
I. C. J. Holt. At your Houſe ? Mrs. Davenport. Yes, r 
Mr. Serj. Jenner. Did you appoint any Perſons to watch with him ? 

Mrs. Davenport. Yes. 

Mr. Serj. Jenner. Did you watch with him yourſelf? 

Mrs. Davenport. Yes, ſeveral Times. EN 

L. C. J. Holt. How long at a Time did you watch with him? 

Mrs. Davenport. But one Night at a Time myſelf. 
* C. J. Holt. When you did watch with him, did you watch the whole 

ight ? 

rs. Davenport. Yes, ſeveral Nights and this Gentlewoman or my- 

ſelf took care of him always. 

Mr. Serj. Fenner. What did he eat or drink while he was there ? 

Mrs, Davenport. Nothing. As for his Faſting, the Doctor gave me a 
great Charge, and ſaid he knew I would do it. . 

Mr. Serj. Jammer. All the Time you watch'd with him, you ſay he did 
neither eat nor drink. : 

L. C. J. Holt. How many Nights did you watch with him in the ſeven- 
teen? Mrs. Davenport. But two. 

L. 2 Holt. How many Days? Mrs. Davenport. Every Day. 

L. C. 

Mrs 


Holt. 


1 Holt. Did you watch with him every Day yourſelf. 
. Davenport. Either myſelf, or this Woman, or the Servant, or my 
Son Davenport. He is now gone to Sea, My Lord, I do not tell you J 
kept him in the Garret all this Time. 
r. Serj. Jenner. When you left him, who reliev'd you? 
Mrs. Davenport. This Gentlewoman or my Servant. 
Mr. wy enner. What is that Gentlewoman's Name ? 
Mrs. Va Walker. 
She was you 5 
Mr. Serj. Jenner. Mrs. Valter, did you watch with him in this Place ? 
Mrs. Walker. Yes. 
Mr. Serj. Fenner. Did he eat or drink while he was there 
Mrs. Walker. He did neither eat nor drink. : | 
Mr. Conyers. How often was it that you watch'd with him ? 
Mrs. Walker. I cannot tell whether one or two Nights. 
L. C. J. Holt. I would be ſatisfied in ſome Things. Is that Daven- 
* ſpeak of your Son ? | 
rs. Davenport. Yes, my Lord. He is now gone to Sea, 
L. C. J. Holt. How long has he been gone to Sea? 
Mrs. Davenport. But a Week. 
Mrs. Dorman ſworn. 
Mr. Serj. Fenner, Mrs, Dorman, did you watch with this Man at Mrs, 
Davenport's ? — Mrs. Dorman. Yes. 
Mr. Serj. Jenner. Within the ſeventeen Days that he was there, did he 
cat or drink !— Mrs. Dorman. No. 
Mr. Phipps, How many Nights or Days did you watch with him ? 
Mr. Serj. Fenner. Give an Account of the Time when you watch'd with 
him, and no longer. 
Mrs. Dorman. Two Nights, and every Day. 
L. C. J. Holt. He might have eat, and you not ſee him, might he not? 
Mrs. Dorman. But the Time I ſaw him, he did neither eat nor drink. 
| _ he made Water, and I believe five times more came from him than he 
took. 


Mrs. Dean fworn. 

Mr. Serj. Jenner. Mrs. Dean, do you know Richard Hathaway ? 

Mrs. Dean. Yes. 

Mr, Serj. Jenner. How long have you known him? 

Mrs. Dean. Not till he was at Madam Davenport's. 

Mr. Serj. Fenner. Was you there all the ſeventeen Days ? 

Mrs. Dean. Not all the Time. I ſat up with him two Nights, 

Mr. Serj. Jenner. Who ſat up with you ? 

Mrs. Dean. Madam Davenport. | 

Mr. Serj. Fenner. While you were there, did 

Mrs. Dean. No. 

Mr. Serj. Jenner. Call Dr. Hamilton. (He was fworn.) Doctor, pray 

ive an Account of what you know concerning this Richard Hathaway. 

Dr. Hamilton. My Lord, I have very little to ſay upon mywwn perſonal 

Knowledge. But happening to be at Sir Thomas Lane's when he was brought 


he eat or drink ? 
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177. The Trial of Richard Halfway, 


Fool, but whether he be a Knave? Whatever Puniſhment he may fu 
if convicted, does not belong to 7 


the Woman, and I examined them both; and Mr. Martin told me be 
pected the Fellow might be an Impoſtor, for he had got a Woman ® 
ſcratch'd for Sarah 
had hired, and ſhe ſaid, in her Opinion he could ſee no more than ab 


had done it, did you ſec him afterwards ? 
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theme wat eabing.to'be depended upon, for thereare abu 
| demain Tricks, therefore his vomiting Pins, and other 2 | 
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| ting and if you would diſcover'whether he be an Impoſtor, or 
be Jock'd up in a Room for a Fortnight, and watch d. And thee fo 
the Fellow's Maſterę for my curiokty, If you pleaſe, I will lock hin 
a Room a Fortnighth and I ſhall 
And be came to me afterwards, and faid, Doctor, you promiſed 
make this Trial of my Man. I did fo, * I, and if I can 1 | 
Thoughts of putting him in the Garret; but then I conſider d, if! 
put him in the Garret by himſelf, he might die. But at the ſame tin 
Davenport happen'd to come to my Houſe ; and I ſaid to her, — 
you with an Experiment, for I believe be is an Impoſtor ; and 
to let me have her Garret to put him in, and ſhe conſented, A 
her either to go herſelf, or ſend to Long · lane, and buy Thin 
ſhe ſhould ſtrip him, and ſee that nothing may be about him to hige ; 
or any thing elſe in ; and, ſaid I, let none come to him, and let on. 
of your Family fit up with him every Night. And ſhe promi 
would. Accordingly ſhe bought a for him. and other Thi 
was ſent to her; and the next Day they ſent me Word that he 
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Things; but I would fain know whether he faſts or no. I have 
many that have faſted many Weeks, but they have taken Water, or 
ſuch thing, which, tho' they are very weak things, yet ma keep one | 
but none can live without taking ſomething: And if he | 
End of the ſeventeen Days without eating or drinking any thing, I 
have ſomething to take hold of, They told me | 
Mr. Serj. Fenner, That is no matter what they told you. Did you 


him afterwards ? Wh 
Dr. Hamilton. 1 was_ mightily concerned for the poor Creature yi 
ſaw him at Sir Thomas Lane s; and I was willing to try him. | 
Mr, Serj. Fenner. Did you ſee him after 1 | 
Dr. Hamilton. Yes, when he was blind for ſeveral Days. And I fot 
Dr. Martin, and deſired the Favour of him to call upon me; and 1 6 
Mr. Ser. nner. Did you ſee him after he had been at Madam I 
port's !——Dr. Hamilton. Yes. 
Mr. Serj. Fenner. Did you ſee him while he was there ? 


ing. I ſaw him myſelf ſeveral times, and I could not believe but th 
had eat, becauſe his Pulſe were ſtrong; that was one Reaſon that I the 
he muſt eat. | 
Mr. Serj. Jenner. Did yo ſce him the laſt Day of the Fortnight? 
Dr. Hamilton. I was juſt going to Dinner when Dr. Martin came to; 
and ſaid to him, Doctor Martin, let us try every thing: Will you 
long with me to him ? Says he, If I go 
I had dined I went, and enquired obo 
ſtrange Motions. 
Mr. Broderick, You ſay you reject every thing except that of his Faß 
Dr. Hamilton, Yes. 
L. C. J. Holt. Doctor, do you think it is poſſible in Nature for al 
to faſt a Fortnight ? 
Dr. Hamilton. I think not, my Lord. 
— C. F. Holt, Can all the Devils in Hell help a Man to faſt ſo long 

r. 
him. a 
Mr. Phipps. Do you think the Pulſe of a Man can be ſtrong when be 
faſted eight Days? — Dr. Hamilton, I think not. 

Sir Thomas Lane called and ſworn, 

Mr. Serj. Fenner. Sir Thomas, be pleaſed to tell my Lord and the Ji 
what you know of this Man. 
Sir. Tho. Lane. It was above a Twelve-month agothat his Maſter brouy 
a Woman before me, upon Suſpicion that ſhe was a Witch, and that 


ut him, and they told me bel 


I enquired what kind of Life he had lived; and his Maſter ſaid he had! 
haved himſelf very civilly, and gave him a ver 1 

me how grievouſly he had been aMicted, and bo he had been ſix ot 
and had voided and vomited Pins; and two Witneſſes ſwore to Chain 
Hundreds of Pins that came from him in his Excrements. And it i 
they had a fancy that ſcratching Sarah Morduct would give him Relief, 
they were in earneſt with me that I would command this Woman to 
ſcratch'd, and J appeal to them, whether I did not refuſe it. I ſaid 
ſhould order this, it would be an Aſſault; but if ſhe will conſent, youii 
do it. Says ſhe, If I may be ſecured for the future, I will let him. 
I, if you do it, do it in your own way: there are ſeveral here that kt 
was ſo. And ſhe did give her Conſent ; and he ſcratch'd her, and I pu 


away her Arm from him. The Fellow had Bread and Cheeſe brought i 
and as ſoon as he had ſcratch'd this Woman, he took the Bread and Che 
and eat prodigiouſly ; and he had about a Quart of Drink, and hem 
it up at a Gulp. 
did ever know that this Fellow had got any Money by theſe Tricks!! 
they could not tell of any; ſo that there appeared to be neither Pr 
Revenge in the Caſe. And I thought he could not be ſuch a Fool top 
tend all this forno End, and run the Hazard of being whipp'd. 


I aſk'd Mrs. Meorduck, and her Friends, whether ® 


L. C. J. Holt. The Queſtion is not whether he ſhall be puniſh'd i 


u to determine, 


0 
Sir The. Lane. I ſent for Mr. 2 and I ſent for him, and I feat 


orduck. And he aſk'd the Woman that Mr. A 


L. C. J. Holt. Call Fobnſon again. This man ſcratch'd you? Wh 
Mrs. Johnſon. Yes. 
L. C. J. Holt. Were his eyes open? —— Mrs. fohnſen. Ves. 

L. C. J. Helt. But could he ſee ? 


before him, I heard what paſs'd, and I deſired Sir Thomas to let me try his 
Throat, —and I did try it, and found nothing amiſs. But at laft I found 


3 


Mrs. 1 * No. When he ſcratch'd me, they were ſhut. 
L. C. J. Holt. Every Body can fee when their Eyes are open. 


be truſted to; and therefore there was gothin ze be depended on butt 8 


| 
d out — he Counterfeit, 1 


will. N 


Iden 
[ deſiret 


Es for him andg 


kind of Motions; but J ſaid, there is nothing to be depended on as ton 


Dr. Hamilton. Ves. The thing that I depended upon was purely bis 5d 


he will fall in a Paſſion, But 


ilton. No, my Lord, I think not; and that made me to (ul 


had bewitched his Man; but there having been a Trial, I ſhall u ae 
good Character. Heu 
Months in the Hoſpital, and had faſted a great while, above eight Wen 
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( cot) 1700. Aſſiz. 
l Lanes FhinVFoman ſaid; ſhe believed he could neither ſee nor 
Dr. aria. Jt wasaſter I was gone g I heard nothing of it. ; 
Sir The, Lam, I ſent for bim after the Examination; all the Evidence 
thac.was before, wus of his Faſting. | 42 . 
. J. Holt: de Eaton, How long did woa ch with him ? 
Eaten. Nie Weeks. | 92 
2 Was be dumb and blind ſo long ? 
1. No, | 


I. C. J. H. How long did he faſt ? 

. => Did you watch with him all he Time ? 

Mr. Serj. Did you watch with him all the Time 

9 Sometimes 1 but not by Day. 

| | | eycock Sworn. 

Mr. Serj. Jenner. What do you know of this Man? 

 Heycack (aw this Man in a very dreadful Condition fince the 
j Where did you ſee him ? 


" n 
* — s 


Anne 
JI. C. 
Lone 


laſt Aſſizes. 
— Mr. Ielling's. I ſaw him blind and dumb, and his Eyes 
were ready to ſtart, out of his Head, ; | 
Mr. Serj. Fenner. How long ſince was it that you ſaw him thus ? 
 Heyceck. ſaw him ſeveral times in that Condition, And I was once 
in Company, when. there were four or five to hold him in his Bed, 
whereas at another Time he had not half the Strength of a Man. 
L. C. J. Helt. When was this ?——Heycoch. Since the Aſſiacs. 


Spurling Sworn. 
Mr. Serj. 


f Pn What did you ſee of this Perſon ? 
ling. I ſaw him 
8 


at Madam Davenport's. 
Me er). How often did you ſee him ? 
Mr. Sc 


hree Times. 

rj. Fenner. Did you watch with him there? 
Spurling. 

tural Power. 


went to ſee him, becauſe I heard he was under a ſuperna- 
& _ Holt. What do you think that was ? Was it an infernal Power? 
2 


. A diabolical Spirit. 

C. J. Holt. Did you ever hear the Power of a diabolical Spirit deſcribed ? 
Spurling, But I ſuppoſe thoſe that are under Witchcraft are under ſuch 
W a Spirit, 

L C. J. Holt. But can a diabolical Spirit enable a Man to faſt forty Days ? 

Spurling. I can't tell that. I was acquainted with one that was under a 
ſupernatural Power, that was in ſuch a Condition as this Man was, 


L. C. F. Holt. Did he faſt too ? Spurling. I know not that. 
aht! L. C. J. Hott. I never heard that the Devil ever made ſuch a bold At- 
ne to tempt. 
you v ths That Perſon, the Devil, ated him ſo ſubtilly, that it was im- 
But a poſlible to proſecute him. 


L. C. J. Holt. How could you know that? 

Spuriing. Becauſe when his Eyes were ſhut, he could tell any Man's 
Name that was coming up. | | 

I. C. J. Holt. Was not he very well pleaſed to be bewitch'd ? 

Spurling. No, he was actually poſſeſſed. 

C. J. Holt. Was he ſick, or out of order? 

Spuriing. No, my Lord; but he had crooked Pins came from him. 

L. C. J. Holt. Did he accuſe any body of bewitching him? 

Spurling. Ves. 

L. C. J. Holt, What is become of that Perſon he accuſed ? 

Spurling. He accuſed ſeveral. : 

L.C. J. Holt. How many did he accuſe ? 

Spurling. Five Women ; eſpecially one. 

1. C. J. Holt. Where is that Woman ?——Spurling. She is deceaſed. 

L. C. J. Holt. Gentlemen of the Jury, you have heard a very long and 
tedious Evidence. The Information is againſt this Richard Hathaway, 
for that he, with an evil Deſign to take away the Life of Sarab Morduct, 
pretended to be bewitch'd, and to have faſted for a conſiderable Time, be- 


o long! 


ag not able to take any Suſtenance for divers Days; nay, for ſeveral 
. Het Veeks, which he pretended to faſt. And his faſting was imputed to this 
ſix or ſe Voman's bewitching him; that he did not pretend to faſt a conſiderable 
ht Wen ime; that he did procure this Woman to be committed for being a Witch; 
> Chains ſhe was Indicted, Tried, and Acquitted, is plainly proved to you, 
1d ul : 1thout all manner of Queſtion. The only Queſtion that you are now 
Reliet, 


otry, is, Whether this Man did do this by reaſon of any Diſability of his 
Mind, or Deluſion that was upon him; or did counterfeit ? (what was the 
Reaſon to induce him to counterfeit, does not appear, whether to get Mo- 
ey, or what elſe, will not be material ;) but if this Man was under a 
Delirium of his Mind, and did fancy himſelf to be bewitch'd, then there 
l be no Reaſon to convi him. 
Now it is urged, that he did this maliciouſly, and with a Deſign to take 
way the Woman's Life. Firſt, they tell you, that this Man had been a 
ervant to one Melling a Blackſmith : He came to him about four or five 
Tears ago; then be had Fits, and was put into the Hoſpital ; and being 
dere, he pretends he could not eat. After that, he was dumb; and after 
at, he began to be blind; and being blind and dumb, and faſting, theſe 
ere look d upon to be the three Tokens that he was bewitch'd. Then 
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be ſcratch'd, being reſolved to try whether this was an Impoſtor or no. And 
Hathaway pretending himſelf to be blind, gave him an Opportunity to make 
the Experiment; for he procured another Woman to repreſent Sarah Mor- 
duck, and ſhe conſented to be ſcratch'd in her Read ; Hathaway was laid up 
in a Bed, and Sarah Iforduck was in the Room; and ſpake to him. It was 


| obſerv'd, when this other Woman, whoſe Name was Johnſon, was brought 


to repreſent this Morduck to Hathaway, ſhe put her Hand into his, and then 
he examin'd it, and her Wriſt, and her Arm; and ſo it ſeems he had ſome 
Apprehenſions of a Deſign to impoſe. upon him; And then he proceeds 
to ſcratch that other Woman, who takes it patictitly, till the Blood was 
ready to come; and then ſhe was ſuddenly taken away; and ſome of the 
Company ſaid the Blood is come, and preſently his Eyes opened, and he 
laid hold on Sarah Morduct, and ſeizes her, and did not only appear to ſee, 
ſides Dr. Mar- 
tin. Upon this, ſays Dr. Martin, you are miſtaken z you have deceived 
the World, you have not ſcratch'd Sarah Aorduck, but another Woman. 
When he underſtood that, he was very. much concern'd, and ſeem'd to be- 
gin to be ill again; and ling ſaid, He will not be well till he hath 
cratch'd the right Woman ; ſo to appearance he fell ill again. You have 
heard how the Matter had been carry'd on afterwards ; Be many looked 
on this Blindneſs and Faſting as an errant Impoſture. //elling and his 
Wife complained to Dr. Martin, ſaying, You have undone us all, and our 
Family too. What ſhould be the meaning of that? What, becauſe he 
had diſcovered a Cheat, .therefore they were undone. It ſecemed likely, 
that if it were a Cheat, and Melling not conſcious to himſelf of carrying 
it on, he need not have been concern'd at it. But they reſt not here, the 
Woman, Sarah Adorduct, mutt be ſcrateh'd again which was perform'd 
with Violence, againſt her Conſent ; and the Woman being purſued by 
the Rabble, not able to live quietly in Southwark, was forced to go on the 
other ſide of the Water, and take a Lodging there for her Security; where 
ſhe was again purſued, and aſſaulted by Hathaway and others, in a riotous 
Manner, in order to ſcratch her again; and tho' Complaint on her Behalf 
was made of this Violence to Sir Thomas Lane, he did not think fit to give 
her any Relief, being (as it ſeems upon ſome Evidence) poſſeſſed with an 
Opinion that there might be ſome Grounds for purſuing this Woman in 
that manner. She was carried before him, and he being informed that 
| this Fellow could not eat nor drink, thereupon it was thought convenient 
by Sir Thomas, in order to make a full Diſcovery, that ſhe ſhould be ſcratch'd 
again; and accordingly ſhe was perſuaded to ſubmit to be ſcratched, and 
preſently after the ſcratching, Hathaway did eat and drank very greedily ; 
and thereupon this Woman was committed to Priſon. This was thought 
a great Evidence of this Man's being bewitched by this Woman, Sarah 
Morduck. What Rule they have for it either in Philoſophy or Divinity, 
I cannot tell, There was a Trial, and the Woman was acquitted, and 
upon full Evidence, He then pretended to have faſted for a long Time. 
That of our Saviour's faſting forty Days, is mentioned in Scripture as mi- 
raculous, and an Effect of divine Power, being one Evidence of the Fruth 
of the Chriſtian Religion, Who can imagine, that without ſuch Aſſiſt- 
ance, a Man can faſt forty Days, or above, and yet continue in Health ? 
It is not within the Compaſs of my Underſtanding to conceive it; I muſt 
leave you to conſult your own, and to conſider with yourſelves, whether 
you have any Evidence to induce you to believe it to be in the Power of all 
the Witches in the World, or all the Devils in Hell, to enable a Man to faſt 
beyond the uſual Time that Nature will allow; they cannot invert the 
Order of Nature: And if the I hing be impoſſible, and he endeavour all 
this while to make the World believe he has faſted! ſo long a Time, it is 
moſt evident he is a Cheat; for he muſt contrive to have ſome Victuals 
ſome way or other ſecretly convey'd to him; of which the Impoſſibility of 
his being able to faſt ſo long is a Demonſtration. But notwithſtanding 
this Trial, and that this Woman was acquitted, yet this Matter muſt be 
carried on ſtill, He was bailed out, and then returns to his Fits again; 
and tho” then he was not blind, or pretended to be ſo, yet he ſeemed to faſt, 
and to be dumb again for a long Time. This made a great Hubbub about 
the Town, and the People clamour'd that the Man had Injuſtice done him 
in the Trial at the Aſſizes; and Reports were ſpread, that the Woman was 
acquitted by Favour or Corruption both of Judge and Jury. Upon this 
Account, the Woman was purſued by a Rabble, and came to be in immi- 
nent Danger of her Life, Wherefore it was thought highly neceſſary that 
the Proſecution againſt this Man, and others concern'd with him, thould 
be ſpeedy ; and thereupon he was apprehended, and bound to appear in 
the King's- Bench, and there he pretended til} to be dumb. His Bail deli- 
liver'd him up, and he was ſent to the Jar/halſea. There he lay without 
eating or ſpeaking for ſome ſhort time, till it was conſidered, that if he was 
under any real Affliction, it was proper he ſhould be under the Care of ſome 
proper Perſon : Therefore he was put to the Houſe of Mr. Kenſy, a Chi- 
rurgeon in Fetter-Lane, who was order'd to take care of him, and uſe him 
well; alſo to watch him, and endeavour to make a Diſcovery of the Truth 
of his Condition. He was delivcr'd into his Hands the firſt of November 
laſt. The People of the Houſe took care of him, and he faſted from Sa- 
turday till Monday; and Mr. Kenſy aſked him how many Weeks he had 
faſted, he counted on his Fingers twelve ; But Mr, Xenſy thought he did 
not deal truly, but had a mind to impoſe upon the World, and therefore 


* 


he Man had a fancy that he was bewitch'd by this Woman, but for what 
eaſons does not appear; but his Fancy appear'd to be very ſtrong, that 
ve drought him into theſe Miſchiefs. herefore he 2 and ſcratch 
er; which he did, and preſently he could ſee and eat. is was look'd 
a as very ſtrange, and People concluded that this Woman was the Cauſe 
theſe Maladies that were upon this Man. It ſeems that this ſcratching 
3 thought to be ſo effectual, that he was well for about ſix Weeks; af- 
r which he appeared to be ill again, and his Sight and his Stomach were 
me again, and then it was propoſed be ſhould ſcratch her again. It ſeems 
t before that, Dr. Martin was deſired to come to him, and pray with 
n, and he did: And to try whether he was ſenſible or not, he took him 
the Hand, and by the Signs he made, found he was ſenſible; and there- 
* he did pity his Condition, but could not tell what to make of it. But 
ling his Maſter told the Doctor he had received great Benefit by ſcratch- 
ig the Woman before; and thereupon deſired ſhe might be ſcratch'd again. 
ut he ſuſpecting this might be a mere Counterfeit, and that it could not 


he locks him up. He eat nothing all Saturday and Sunday: But Mr. Kenſy 
found he had made Water, for he diſcovered the Rug or Counterpane or 
the Bed to be wet; and that it appear'd to come from the Teſter of the 
Bed: He made Water it ſeems in an old Box, and ſet it over the Bed. 
Drink was offered him, but he refuſed it. After this Mr. Kenſy makes uſe 
of this Stratagem : He pretends to quarrel with his Maid, and gives her re- 

roachful Language, in the hearing of Hathaway; calling her Hypocrite, 
ike unto him. At which the Maid ſeemed to be provoked ; and out of 
Revenge, to prevent her Maſter's Deſign in making a Diſcovery, ſhe takes 
an Opportunity and lags to him, Take heed of my Maſter, he will betray 
you. And ſhe had inſinuated herſelf ſo far into him, that he began to 
truſt her. She gave him on the 1Jonday a Glaſs of Brandy, which he 
drank; and a Piece of Pudding, which he received and put into his Pocket; 
and afterwards a Toaſt and Beer, which he eat and drank, and afterwards 
he entirely truſted this Woman. And Day by Day he did eat plentifully for 


| 


le that Effect, he thereupon gets the Woman ſeemingly to conſent to 


ſeveral Days together in her Preſence, from Tueſday to Friday Se*ennight fol- 
lowing, thinking Mr, Kenſy did not ſee him; but he being in a ſecret Place, 


undiſcovered 
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Hathatvay, did ſee him eat and drink ſeveral Days, ſometimes he drank ſo 
much, that he was perſectiy drunk; and all this hie he pretended to 
faſt, tho” divers others befides Mr. Ken/y and the Maid were Witneſſes to 


Bis eating and drinking. Then it was thought to be time to difcover-this 


to the World; and be was told Prey by Mr. Kenſy, that he was diſco- 
ver'd, and if he would tell the Truth, be Thould be pardon'd, ſeeing he 
could carry it on no longer. No it is pla this Man had counterfeited 
during the Time he was at Mr. Kenfy's 4 tho” that particular Time be not 
laid in the Information, yet it is a Continuance of that Time which is laid 
therein. _ 3 | 1 
And if he was an Impoſtor by pretending to have faſted while he was at 
Mr. Xenſey's Houſe, I leave you to conſider whether he was not fo all the 
while before. You hear what Management there has been, how he was 
at Melling's Home, how Pins were pretended to come from him, how they 
were made uſe of, and Charms ſewed to him. You hear how ſome Time 
ago one Mr. Bateman came tom, hearing at the Beginning of the Buſineſs 
he vomited Pins: He ſaw ſome on he Ground; when he vomited a con- 
ſiderable Number, they wert linked up together: for it is hard to manage 
ſo many looſe Pins; but when they are linked together, they are the eaſier 
to manage in the Mouth. Here he pretended to vomit Pins, and would be 
ſtill putting his Hands to his Pocket, and Mr. Bateman fancied he pulled 
them out from thence. Therefore he took the Chamber-Pot, and would 
not let his Hands come near it; then he vomited no Pins there; and he 
ſearched his Pockets, and there were great Quantities of Pins found there- 
in; neither did he at any Time ſeem to vomit any Pins, until he had 
drank a Draught of Ale. But notwithſtanding all this, there are People 
that come and tell you that he was ſick ; he was diſturbed, and had theſe 
Fits. One Woman tells you, ſhe has watched with him ſeveral Limes; 
ſometimes by Night: Another Woman tells you, that ſhe watched with 
him when the other did not, and ſometimes by Day ; and that he did not 
eat, but was fick, and but of Order. And another tells you, he ſaw him; 
that he was in great Diſorder, threw himſelf backward and forward, and 
would tura his F ace round towards his Back; and that he was blind, tho? 
his Eyes were open. But how could he tell that he was blind? Said he, 
When [I pulled him by his Eye-lids, his Eyes did not ſtir; and therefore he 
infers that he was blind. And then they give you an Account that be was 
in the Hoſpital five Months ; and that he was weak, and went upon his 
Ancles, and had Quickſilver given him; and that he lay ſeven or eight 
Days, and did not cat; but then there was no Apprehenſion of Witch- 
craft. And one Mr. Smith, an Apothecary, a Witneſs called on his 
Part, and a Neighbour, ſaid, he knew him four or five Years ago; and that 
Hathaway was then with his Maſter and had Fits, and would fall down, 
and ſeem to be dead; whether he was really ſick, or counterfeited, he can- 
not tell; he applied his Cupping-Glaſles to him, and preſently brought 
him to himſelf. This is one of his own Witneſſes, And then there is 
Mrs. Willzughby ; ſhe ſaw him in his Maſter's Houſe, and ſhe ſaid his 
Breath made a Noiſe like the Barking of a Dog, and ſhe believed he was 
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faneies he was bewitched, becauſe of his breathing in that Manner. Au: 
then they tell you what Care was taken-of him, 'and he was put into 
empty Houſe about nine or ten Days; and one Man watched: with him 8 
Day, and anotber by Night, and how they came to do that: And the 
[wear they never ſaw him g or drink all hn Time; but they ſay, he dig 
ſeveral Times vomit chat Time; but it ſeems be was 


1 


t 
| merely out of Charity ich would not be charged with . Thea 
they tell you there were Pevple appointed to watch with him, there wer 


two Chamber-Pors, and in one there were Excrements, and there 
Pins in it, and Hair, and a Piece of a Nail, but after he ſat on the 
Pot, there was nothing found therein; but they conclude him bewi 
Then there ate others that ſay he lay as dead, and that they took out 
Mouth ſeveral Pins. And then you have an Account after the 
what happened at Mrs. Davenport's, where he was ſent by 
to be tried whether he was an Impoſtor or not. She ſays, ſhe warchey 
with him herſelf ſometimes, another Woman at other Times, and another 
at other Times, and that they could never "perceive" that he eat an 
thing. But there is one Mr. Davenport. that was with him ſome ohe 
Times, but he is gone to Sea, and could not appear. Then comes in at li 
Dr. Hamilton, and he tells you he was by when this Matter was brought be. 
fore Sir Thomas Lane, and he could not tell what to think of bis F aſting, but 
as to his Fits and the Pins, he ſays, thoſe may be eaſily counterteited 
Legerdemain Tricks; but, ſays'he, Faſting for ſo long, as ſome People did 
believe he did, is more then News can bear; nobody can think the Devi 
has ſuch a Power to enable a Man to undergo it. Tricks the Devil ma 
play, but not work a Miracle; it is not to be thought that God ſhould 2 
him looſe ſo far. This is the Sum of the Matter: his pretending to be 
dumb and blind, and to faſt, and to be reſtored to his Speech, his Sight, 
and Stomach, by ſcratching this Woman, is fully proved. You are ty 
conſider whether he did ** under theſe Infirmities, r counterfeites 
them, and whether ſcratching and drawing Blood of "the old Women 
could be effectual to the cure ol them, if they had been real ? If not, then 
it is a ſtrong Argument that theſe Infirmities were counterfeited, Hy 
ſcratching and drawing Blood of a ſtrange Woman, inſtead of Sarah Myr. 
duck, did ſcem to avail him, as much as if he had ſcratch'd her 
until he underſtood he was impoſed upon; then he ſeemed to m. 
lapſe to his former Condidon. You will remember what paſſed at Mr 
Kenjy's, and the Manner of vomiting of Pins as was pretended. You a: 
to conſider whether this Man was nen compos mentis, or under a Deluſion: 
therefore ] ſhall ſpare troubling you with more Words, but leaveit-wholly 
to you. If you do believe, upon the whole Matter, that this Man ha 
impoſed upon the Magiſtrate and on the World, or endeavoured, by cou. 
tericiting theſe Infirmities, to perſuade People to believe that this Womm 
was a Witch, and had bewitched him, then there is all the Reaſon thy 
can be to find him guilty, But if you believe he did not counterfeit, a 
that he was non compos mentis, or under any Kind of Deluſions, you mus 
acquit him. | 
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bewitched, for ſhe herſelf had been bewitched and was made to fly, and ſhe 


| The Jury conſulted, and, without going from the Bar, brought him in Guily, 


* 


ants 


A ſhort Account of the Trial held at Surrey Aſſizes, in the Borough of So 


March 2 


In an Information, againſt Richard Hathaway, Thomas Welling, and Elizabeth hit Wiſe, and Elizabeth Willoughby, Fife of Walte 
Willoughby, upon an Information for a Riot and Aſſault, &c. 


HE Information ſets forth, that the Defendants, with divers other 
Perſons, the 25th of September, in the 12th Year of King William, 
at Southwark, in a riotous and unlawful Manner aſſembled themſelves, 
and made a great Aﬀray and Riot, and upon one Sarah Mirduct, the 
Wife of Edward Morduct, being an honeſt Woman, and not a Witch, 
nor ever uſing Witchcraft, Inchantment, Charm or Sorcery, did make 2n 
Aſſault, and under a wicked Colour, againſt the Law, to try whether the 
ſaid Sarah was then a Witch, (the Defendant Hathaway then falſly and 
maliciouſly affirming himſelf to be bewitched by her the ſaid Sarah, tho' 
in Truth he was never bewitched, and well knew himſelf not to be fo) 
her the ſaid Sarah did then and there ſcratch, wound, &c. againſt the 
Peace, Cc. 

The Information further ſets forth, That the ſaid Defendants, the 11th 
of February, in the 12th Year of King William, at Southwark aforeſaid, aſ- 
ſembling themſelves together riotouſly and unlawfully, did then and there 
make a great Affray and Riot, and alſo aflaulted the ſaid Sarah, and beat, 
— and wounded her, in Contempt of the King, and againſt the 
Peace, Cc. 

The Information further ſets forth, That the ſaid Defendants, the ſaid 
11th of February, did aſſault the ſaid Sarah, and wounded her the ſaid 
Sarah, againſt the Peace, Cc. 

The = fr pleaded Not Guilty, and Iſſue was taken thereupon. 
The Counſel for the King opened the Caſe to this Effect: That the De- 
fendants' Caſe was the ſame in the other Information. Hathawaypretended 
himſelf bewitch'd, and the Contrivance was carried on by the ether De- 
fendants and divers others; but whether for the Hopes of getting Money 
by it, or out of Malice to take away the poor Woman's Life, or what the 
Deſign was, was not then known; but it was certain that ſeveral Riots 
and Aſſemblies were made, and great Numbers of People came together 
in a Body at ſeveral Times to Merduct's Houſe, and in a violent Manner 
enter'd the ſame, and by Force took ber out and carried her away to the 
Defendant Meiling's Houle, where the Defendant Hathaway ſeratch'd her; 
and the other Defendants alſo in a very barbarous Manner beat her, pulled 
out her Teeth, tore her Face, Hair and Cloaths, threw her on the Ground, 
ſtamp'd upon her Belly, and threw her into the Street, where ſhe lay as 
murdered, until taken into a Neighbour's Houſe; which the Defendants 
and others in a riotous Manner beſet, and threatned to pull it down, un- 
leſs Morduck (the pretended Witen) was again delivered to them. Theſe 
Riots and Aſſaults happened to be encouraged by an Accident, which fell 
out as Morduct was going through Newgate- Market, where the People 
crying out, A Witch, the Rabble ſeized her, and threatened to throw her 
into a Horſe-pond ; that one of theſe Rioters being taken away, was car- 
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ried before a Magiſtrate in the City, but he was ſo far from taking notice 
thereof, that he declared that there was Cauſe enough for it; ut 
being deſired to aſk the Perſon's Name, refuſed it; but the ſame My 
giſtrate afterwards ordered the Defendant Hathaway to ſcratch Merdud 
in his Preſence, where were alſo preſent ſome of the Aldermen of Landa. 
Theſe Matters being acted by publick Authority, gave the licentiou 
Mob ſuch a Confidence, that even after the Woman was tried and . 
quitted, and the Defendant Hathaway committed for an Impoſtor, yeths 
with the other Defendants, did again, in a riotous Manner aul, ſcratch, 
and wound the ſaid Merduct, and purſued her after a cruel Manner fron 
Day to Day, till they were taken into Cuſtody, in order to be puniſhel 
for the ſame. For which ſeveral barbarous F acts the Defendants wet 
then to be tried, 
Then the Counſel for the King called their Evidence to prove the ſeveral Brand 
of the Information. | 
SARAH Morduck being called and ſworn, depoſed to this Effect: T 
in September laſt, Richard Hathaway came to this Informant in Surry 
as ſhe was opening her Window, and being behind, ſcratch'd her Faces 
a very cruel Manner, and forc'd out one of her Teeth, and carried a 
her Cloaths. And upon the 1 ith of February laſt, Thomas Oſbourn, Thus 
Hatton, with four other Perſons unknown, all in Diſguiſe, came to th 
Informer's Houſe in Surrey, and forced her out of her Houſe, and carr 
her to the Houſe of Thomas Welling, who is Maſter to the ſaid Richard H 
thaway ; and there the ſaid Hathaway, by the Encouragement of the ſal 
O/deurn and Hatton, and the reſt of the Company, did again ſcratch ta 
Informant in a moſt barbarous Manner; and afterwards Elizabeth, Wi 
to the ſaid Thomas //lling, fell upon her and ſcratch'd her in a moſt 
Manner, and tore her Face, and tore off her Head-cloaths and Hair; * 
then the ſaid Thomas IFelling gave this Informant two or three Kicks on 
Belly, and threw her on the Ground and ſtampt upon her, and fo m 
bruiſed her, that the was forced to keep her Bed for about a Fortoig® 
And this Informant further depoſeth, That in September laſt, one Eliza 
Iilloughby, the Wife of Malter Willoughby, came to this Informant's Ho 
in Surrey, and brought a great many Ferſons unknown to this Inform 
with her; and the ſaid Elixabeth gave this Informant ſeveral Blows 
her Fiſt, and would have pulled her out of her Houſe, for him the ata 
ſaid Richard Hathaway to have ſeratch'd her, he ſtanding at a Corner! 
by, but was prevented by Mrs. Sarah Hall. And further ſaith, Thatin 
Month of September laſt, ſhe having Occaſion to go into Newgate- Mar 
a Boy, his Name is John Heptins, called out, ſaying, There goes tht 
IFitch; whereupon a great Company of People, in a riotous Mans 
flocked about her, and threatened to throw her into a Horſe-pond; # 
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this Informant being" fer into an Ale-Houſe by 
den, avoided 'u 

* veril — A afterwards Mr.-Burrel her Landlord, with 

vers his A ts, came and conveyed her home, 

Hall was the next Witneſs, whoſaid, That in September 1300, about 

* Forendom, the Defendant M illongbiy came with Hathaway and 

on ing to buy Fruit of Aorduck, and told Morduck ſhe came to 

that might ſcratch her; and F/illoughby ſtruck Mor- 

ſeveral Blows, and forced her out of Doors, before Hall could come to 

ber A danse, who with difficulty got Aorduck into her Houſe again; upon 


»ich the Defendants Willoughby and Hathaway, and others, beſet her Houſe 
* 
and threatned 


to pull it down, unleſs they had Aforduct delivered to them; 

but Hall calling up her Huſband, who was a-Bed, the Perſon went * 
Robert Adams and 

ing for their Fare at 


Bowrer, both Watermen, declared, That ply- 
gens Staigs, they ſaw the Defendant Hathaway come 
Find Morduck as {he was opening her Window, and took her about the 
— with one Arm, and pulled her almoſt to the Ground, and ſcratch'd 
- in ſeveral Places till the Blood came, and tore her Mouth, and tore 
5e Hood and Headcloaths from her Head ; and being taken off, Morduck 
— into a Neighbout's Houſe, whom Hathaway would have purſued in at 
TI Window, had not Adams ſtopt him. ; 
To prove the Riot and Aſſault in February 1700, 
Sarah Morduck declared, That the 11th of ag” 1700, Thomas O/- 
bourn, Thomas Hatton, with four others unknown, al CW came to 
J forced her out of her Houſe, and carried her to the Houſe of the De- 
adart I#elling, Hathaway's Maſter ; where Hathaway, by the Encourage- 
ent of the Company, ſcratched her barbarouſly, and after that, el. 
hny's Wife ſcrateh d her, and tore her Hair, and Face, and pulled off her 
Head-cloaths ; then Welling kicked her two or three Times on the Belly, and 
threw her on the Ground, and ſtamp'd on her, and bruiſed her ſo much, 
that ſhe was forced to keep her Bed for a Fortnight, 
Mrs. Hall ſaid, That in February 1700, in the Evening, ſeveral Perſons 


the Aﬀftance of ſome 


r ͤ SN A 


5 unknown came to her Houſe, and forced Morduck from thence, and car- 
t Mr, ed her to Yelling's (as ſhe was told): That about half an Hour after, 
u ue Horduck was caſt into the Street, and being received into a Neighbour's 
don, Houſe, Hall went to her, and found her Face much torn, in a moſt bar- 
holly rous Manner, and her Legs, Arms, and Body cruelly bruiſed and black. 
n ba 


Then the Counſel called Witneſſes to prove the Third Part of the Information. 


Coun- 

' oman Samuel Burrel being ſworn, depofed, That Edmund Jenes, in Company 

2 that ith Two more, came to his Houſe, and deſired to ſpeak with Morduck, who | 
eit, or Jodged there ; who being called to Fones, he aſk'd her to go over the Wa- 

mut er to be ſcratch'd by Hathaway, who declared he was bewitched by her ; 


ut the refuſing to go, Jones ſaid, if ſhe walked London he would have her 
cater — 6. lg that about Eaſter or Whitſon Week laſt, the ſaid 
F/,nes came to his Houſe with about fourteen Strangers, among whom was 
am would have forced into Mforduct's Chamber; but a Con- 


coming, they all but Jones diſpers'd, who the Conſtable took, and 


'A Port Account of the Trial, &e. 


of the-Rabble, otherwiſe ſhe had been murder- |- 
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carried before Sir Thomas Lane; but Sir Thomas would take no Notice of it. 
Thomas Knowlton being ſworn, depoſed, That in Eafter Week laſt, Jones 
and Hathaway, and ſeveral others, went into Hurrel's Houſe, and aſked for 
Sarah Murdock, who was called down to them, when Burre! defired them 
to 50 up Stairs into the common Drinking- Room, and defired Knowlton 
to ſee Merduck had no Harm done her. That ſoon after came in about 
fourteen Perſons, one of which ſaid, they came to give Hathaway Eaſe, 
and that they would do it before they went: upon which Aorauch, at 
| Knowlton's Deſire, retired into her Chamber. 

Themas Noon being ſworn, declared, That all the Time aforeſaid he ſaw 
Three or Four Perſons, who were of Fones's Company, endeavouring to 
get into Morduct's Chamber; and upon Neen's aſking them their Buſineſs, 
they cry'd they would ſpeak with AZorduck, but upon his threatning them 
they went into the Room below Stairs from whence they came. 

Hen Armſtrong declared, That in September was Twelve month he ſaw 
a great Numberof People following Moyduch, calling her Witch ; and going 
home afterwards, he ſaw a Crowd of People at an Alehouſe Door, near 
St. Paul's Church-yard, who declared Morduct a Witch; and that he 
affiſted Burrel in ſecuring Morduck from the Rabble, | 

James Hearne being 3 that in e N bitſon Week laſt, 
one — was apprehended for a Riot by him and others committed in Bur- 
rel's Houſe, and carried before Sir Thomas Lane, who diſcharged Jenes, ſay- 
ing there was Cauſe enough for the Riot, and tho' often intreated by Hearne, 
yet Sir Thomas refuſed to let him know Fones's Name. And the ſaid Hearne 
further declared, That the Day after Fones was carried before Sir Thomas, 
he and Burrel, by Sir Thomas's Directions, carried Morduck before him, 
where were preſent Sir Owen Buckingham and Dr. Hamilton and the Defen- 
dant Hathaway. That Sir Themas would have had Morduck ſcratched by 
Hathaway, which ſhe refuſed, unleſs ſhe might be at Peace for the future: 
And after Dr. Hamilton had given Hathaway ſome Beer, Sir Thomas would 
have had Aforduck ſcratch'd ; but the Doctor ſaid, Let her alone a little, to 
ſee what Effect the Drink would have on Hathaway ; and ſaid, If ſhe was 
ſcratch'd, it would be faid that the Scratching, and not the Drink made the 
Alteration. And when Sir Thomas had heard ſome more Diſcourſe of Hatb- 
away's vomiting Pins, c. Sir Thomas ſaid again, Let her be ſcratch'd ; but 
Hearne oppoſed it; ſaying, ſhe had been too much abuſed already; not- 
withſtanding which, Sir Thomas ordered Hathaway to ſcratch her, and or- 
dered her to be ſtript ,and ſearch'd by ſome Women in his own Houſe. 
That Hearne ſeeing Sir Thomas's Reſolution, bid him ſatisfy himſelf. Af- 
ter which Sir Thomas committed Morduck to Wood-flreet-Compter, and 
refuſed 500 J. Bail for her Appearance: But upon Application made to him 
by Dr. Barton and Dr. Martin, Sir Thomas accepted Hearne's and his Bro- 
ther's Bail for Morduck. 


The TR_—_ for the Defendants being called and heard, and the Right Ho- 
e 


nourable Lord Chief Fuſtice Holt having ſpoken to the Fury, they with- 
drew, and ſoon after — them all in Guilty, Jury, the 


„ a * _ * . ” 


LXXVIII. Proceedings againſt James Boucurn, * Gent. at the Queen's Bench for High-Trea- 


notice 

it; and 

me My | 

Mor dut HE Court being ſet, the Priſoner was called, and the Clerk of Arraign- 
Linda. ments ordered Proclamation to be made, for the Under Sheriff of Suſſex 
centiou o return the Precept, and the Keeper of Newgate to bring into Court the 
and x» ody of James Boucher. Accordingly the Precept was return'd, and the 
yet he riſoner ſet to the Bar. ; 

ſcratch, Clerk of Arr. Jumes Boucher, hold up thy Hand. (I hich he did.) 

zer fron Then the Grand Fury of Suſſex's Preſentments were read. 

puniſhel Fr. Il. 04 

nts wal Kt 


preſent, That James Boucher, late of London, Gent. who 
was a Subject of the late King William the Third, and now Subject of 
Queen Anne, after the 11th Day of December 1688, viz. the firſt Day of 
Auguſt 1689, was in the Kingdom of Ireland, and after and before the 
Third Day of December 1697, viz. the firſt Day of December 1694, the ſaid 


L.. Jurors for our Lady the Queen upon their Oaths do 
e 


n — 2 Boucher did voluntarily go into the Kingdom of France, without 
4 ed gr icence from the late King William the Third, or from the late Queen 
| —_ * Mary And that the ſaid James Boucher, on the ſaid third Day of December 
” 1697, was not within the Dominions of the late King William the Third: 
—"— And that he the ſaid James Boucher, not having the Fear of God in his 


Heart, norweighing the Duty of his Allegiance towards Our ſaid Lady the 
Queen, that now is, his Supreme, True, Legitimate, Lawful and Un- 
doubted Lady; and as a falſe Traitor againſt our ſaid Lady Anne, the 


aich e Queen that | i h 
now is, after the 14th Day of January 1697, viz. the tent 
ww Day of December, in the ſecond Year of the Reign of our Lady Anne, 
air; the Queen that now is; did Traiterouſly return and come into the 
z 


Kingdom of England, viz. at Eaſt Bourne in the County of Suſſex, with- 


= on out Licence from the late King / illiam under his Privy Seal, or from our 
* 105 laid Lady the Queen under her Privy Seal, obtained; againſt the Duty 
= 4 of his 1 and againſt the Form of the Statute in this Caſe pro- 


vided, and againſt the Peace of our ſaid Lady the Queen, her Crown and 
Dignity, S..“ 

Clerk of Arr. What ſayeſt thou, Art thou Guilty of the ſaid Treaſon 
hereof thou art indicted, or Not Guilty ? 

J. Boucher. Guilty. 

L. C. J. Holt. What ſay you ? Speak out. 

J. Boucher. Guilty, : 

Clerk of Arr. owe Boucher, hold up thy Hand. (Il hich he did.) 


Then the Secon Preſentment was read. 


Ver iT. 4 HE Jurors of our Lady the Queen, upon their Oaths, pre- 
” ſent, That James Boucher, late ot London, Gent. who) 


Var. v. 


ſon, February 28. 1703-4. Hil. 2. Ann, 


s was a Subject of the late King William the Third, and now a Subject of 
her preſent Majeſty ; after the 13th Day of February 1688, and before 
the zd of February 1697 (viz.) the firſt Day of Augu/t 1689, was in 
Arms in the Service of the late King James, in Europe, viz. in the 
Kingdom of Jreland; and that the ſaid James Boucher, afterwards and 
before the ſaid third Day of December 1697 (viz.) the firſt Day of De- 
* cember 1694, did. voluntarily go into the Kingdom of France, and the Third 
Day of December 1697, was not within the Dominions of the late King 
* William. That the ſaid James Boucher, not having the Fear of God in 
his Heart, and not regarding the Duty of his Allegiance to our Lady the 
* Queen, his Supreme, —_ Lawful and Undoubted Lady, and as a falſe 
* Traytor againſt the ſaid Lady the Queen, after the 14th Day of Ja- 
*© muary 1697, viz. the 10th Day of December, in the ſecond Year of the 
Reign of our ſaid Lady the Queen, did Traiterouſly return and come in- 
* to this Kingdom of England, viz. at Eaſt Bourne in the County of Sues 
* without Licence from the late King William under his Privy Seal, or from 
* our ſaid Lady the Queen under her Privy Seal, obtain'd ; againſt the 
„ Duty of his Allegiance, and againſt the Form of the Statute in this Caſe 
made and provided, and againſt the Peace of our ſaid Lady the Queen, her 
Cron and Dignity, &c. | 

Clerk of Arr. How ſayeſt thou, art thou Guilty of the ſaid Treaſon 
whereof thou art indicted, or not guilty ? 

7. Boucher, Guilty. 

Boucher. My Lord, I humbly beg that I may have leave to ſpeak Two 
or Three Words, 

L. C. J. Holt. What would you ſay ? 

J. Boucher. My Lord, I humbly beg leave to ſpeak Twoor Three Words. 

L. C. J. Holt. Ay, let us hear what you have to ſay. 

J. Boucher. My Lord, it is very well known, that I have ſollicited this 
T'wo Years for Leave tocome over into England, And while I have beenin 
France, | have done all that I could to ſubſiſt the Engliſb that were brought 
Priſoners to the French Camp, and have to my Power aſſiſted them with Money, 
and other Neceſſaries, eſpecially one Troop of Horſe. I apply'd my ſelf to 
Colonel Lumly, and he promiſed to lay my Caſe before the -, hey But not 
hearing from him, I went to his Son, and he told me he had no 3 
to acquaint the Queen with it. Afterwards I was taken going for Holland, 
and then I ſent to Colonel Lumly, and he promiſed to Remember me. And 
I continued ſtill to ſollicit the Service of Her Majeſty's Subjects, and have 
procured their Horſes that have been taken from them, to be reſtored ta 
them. I ſpoke to Colonel Godfrey, and he promiſed to ſpeak to 
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The Truth of which is clear, as well by the Proofs produce 
the Trials of ſeveral of the Malefaciors, 28 . their own Cooke. © 
In the following Yearthe Peace of Nyſtuici was made, whereby the 
tercourſe was reſtored between England and France. From thence i 1 
evident, that divers of that Party of Men would return into the Realm * 
thereby have an Opportunity to revive and carry on that botrid "W 
the, Succeſs whereof they had been ſo diſappointed; for, which, no dn 
they were not a little enraged, and it could not be otherwiſe ex * 
they would make uſe of it: For thoſe of the ſame Principles will be guily 


of the ſame Practices. 


1 | TY, 


' 1 
who promiſed to make it their Intereſt to rogers my Return. And after 
the Camp was over, I came over into 7 at Noon-day, with my 
Children, and ſent up a Letter, to m Notting bam to acquaint him 
where I was. It's true, 1 followed King Fame: into Ireland, but had no 
Commiſſion, only ſerved the Duke of Berwick as Aid de And af. 
terwards I went into France, but never ſerved there with any Commiſſion, 
but as Maſter of the Horſe to the Duke of Berwick, And | did hope that 
5 the Articles of Limerict would take off a great Part of my Offence. My 
| Lord, I hope you will repreſent my Caſe favourably to the Queen. 

Dr. Sandy. My Lord, I beg leave to ſpeak a Word or two on Behalf 
bf the Priſoner. My Lord, I follicited—— -: | : 
IL. C. J. Holt, What you can ſay to us will ſignify nothing; but if you 
have any thing to ſay for the Priſoner, ns muſt apply yourſelf elſewhere. 

Mr. Att. Gen. My Lord, as it is my Duty, I demand Judgment againſt 
the Priſoner, upon his Confelliotiiof the two Indictments. : 
' Clerk of Arr. James Baue iu haſt been indicted on two Indict- 
ments, and confeſſed thyſelf Guilty of both. What haſt thou to ſay why 
Sentence of Death ſhould not be pronounced againft thee ? 

F. Boucher, I hope your Lordſhip will be pleaſed to intercede for me to 
N the Queen. 
4 | 600 of Arr. My Lords the Queen's Juſtices do ſtrictly command all 


Perſons to keep Silence while Judgment is giving, on Pain of Impriſonment. 


(5 


— — 


Therefore it was * to make a Returnin into England 
thoſe who were under theſe Circumſtances, to be 5 very penal, nf 74 
ſhould firſt give SatisfaQion to the Government, either of their LP 
or Repentance, and obtain a Licence and Approbation for their R Ki, 
under the Privy Seal; for their Returning in any other Manner, 8. 
Danger to the Queen's Perſon, and her Kio om. 8 

This Treaſon, tho' it ſeems, and is new in the Form, Yet it is c 
pounded of an old Treaſon, known in the ancient Law of the King 
which is, that of adhering to the King's Enemies. For what ay 
thought of thoſe who, in Lime of War, (hall abandon their own County, 
be harboured and protected in any Enemy's Country, for being of an l 
tereſt inconſiſtent with, even repugnant to, that of their —_ | 


EO 


EDE 


L. C. J. Holt, Mr. Boucher, you are, by your own Confeſſion, convict- | What your Deſign might be in returning in this Manner, whether g M 
ed of High- Treaſon, for which Judgment of Death is to be pronounced | revive and purſue thoſe wicked Practices, your own Conſcieuce is you Jury 
upon you, and which you are to ſuffer under thoſe Circumſtances which | Witneſs, and will be your Judge; and if that ſhall acquit you, it wild at th 
the Law hath appointed, | for your Advantage in the World to come. But you are an Offender agan Wi 
he Fact of which you were Accuſed, and have now Confeſſed, is, | the Law of the Land, which hath made this your O to be High of L 
That ſince the Eleventh Day of December, 1688, you went into France | Treaſon, and therefore that Judgment appointed for ul guilty theng this 
without Licence either from the late King or Queen, and have returned | muſt be pronounced; the Court therefore doth award, That yeu be a hy 
| fince the Fourteenth of January, 1697, without any Licence under the | veyed from hence to Newgate, the Priſon from whence you came, and from thay vz. 
Privy Seal, either from the lat King) or her Majeſty that now is; which | you are to be drawn upon a Hurdle to | yburn ; where you are to of rs 6 Fran 
Fa& is made High Treaſon by the Statute of the ninth Year of the late King. | the Neck, and while you are alive to be cut down, your privy Members tu be d Que 
The Wiſdom and Juſtice in making that Law, will be very evident to of and your Bowels to be cut out of your Body, and burnt in your View; ws 1 
any one that will but reflect upon the Poſture of our Affairs at that Time: | Head is to be cut off, and your Body is to be divided into four Parts, and yu — 

For in the Year preceding to that of the making thereof, there was an | Head and your Quarters are to be diſpoſed as her Maje/ly ſhall appoint. Aa the 
horrid Conſpiracy formed from among that Party of Men who had ſo left | the Lord have Mercy upon your Soul. | | : _ 
the Kingdom, to aſſaſſinate the late King; to introduce a Popiſh and French | Clerk of Arr. Gaoler, look to your Priſoner. | | FA 
Power, for the Subverſion of the Proteſtant Religion, and the Liberties | FJ. Boucher. My Lord, I beg that my Friends may have Leave to cons = 4 
and Properties of the People of England : Which was managed with that | to me. — | 
Privacy, carried on with that Secrecy, that it was not diſcovered, nay, not] L. C. J. Holt. You ſhall have ſuch as is uſual, and as is fitting, 1 1 
ſo much as ſuſpected, until it arrived to that Maturity, that it was come | Clerk of Arr, Take away the Priſoner. | Caf 
to the very Point of being put in Execution, | | Accordingly he was carried back to Newgate, but was repriev'd. — 
, | M 
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CLXXIX. The Trial of David LIV DSsAV, at the Old-Bailey, for High- Treaſon, April 168 > 
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L. 
then | 
dir 
HE Court * ſet, Proclamation was made. | L. C. J. Trevor. Mr. Raymond and Mr. I#{l;ams, the Priſoner here o fon u 
Clerk of Arr. David Lindſay, hold up your Hand. (Which he did.) | fires you may be of Counſel for him, and the Court have aſſigned you n L. 

ou flandeſt indicted by the Name of David Lindſay of London, Gent. for | be 2 Counſel for him accordingly. . ſels; 
that thou being a Subject of the late King William, and now a Subject of her | Mr. Att. Gen. He has heard the Indictment read to him, but he has ad Sir 
preſent Majeſly, after the Eleventh Day of December, 1688, viz. the 26th | yet pleaded to it. ny 1 
Day F4 March, 1689, was in the Kingdom of England, viz. at the Pariſhof | Mr. Lindſay. My Lord, I deſire to be heard by my Counſel firſt. Meth: 
St. Martins. in the-Fields, in the County of Middleſex ; and afterwards and| Mr. Raymond. My Lord, I apprehend Mr. Lindfay's Intention is, U ot G 
before the Third Day of December, 1697, viz. the Firſt Day of October, | give the Court as little Trouble as may be, and therefore the Facts, of whit pro 
1696, Thou the 2 avid Lindſay did voluntarily ge into France without | he is Guilty, and that are charged upon him in this Indictment, he will ce 
Licence from the late King William or the late /ucen Mary; and that then the | feſs. But, my Lord, he has been adviſed by his Friends, and other Cour: ou: 
ſaid David Lindſay, on the ſaid Third Day of December, 1697, was not | (el, that his Caſe has ſomething particular in it, which he ho will e ad bc 
within the Deminions of the late King William; and that thou the ſaid David | for his Advantage, and defires to have the Benefit of what can pleaded, te K 
Lindſay not having the Fear of God in thy Heart, nor weighing the Duty of | beſides Guilty or not Guilty. | | or an! 
thy Allegiance towards our Lady the Queen that now is thy Supreme, True, Le- L. C. revor, Is there any other Plea, that he can plead ſpecially! hould 
gitimate, Lawful and Undoubted Lady; and as a faiſe Traitor againſt our ſaid | Mr. Williams. My Lord, not any that we know of; I deſired him Maly tc 
Lady Anne, the Queen that now is, after the 14th Day of January, 1697, | adviſe with ſome other Perſons about it; I hope he has done ſo. As Willie | 
viz. the 10th of December, in the ſecond Year 15 the Reign of our Lady the | the Priſoner's Confeſſing, or pleading Not Guilty to the Indictment, & bereb, 
Dueen, did traiteroufly return and come into the Kingdom of England, viz. at|a Matter of Prudence, and not of Law. erce 
the Pariſh of St. Martins: in- the-Fields, in the County of Middleſex, without | L. C. J. Trevor. Let him plead then. J ani 
Licence from the late King William under his Privy Seal, or from cur ſaid Lady | Clerk of Arr. David Lindſay, art thou Guilty of this High-Treal erefo 
the Queen under her Privy Seal, obtained; againſi the Duty of thy Allegiance, | whereof thou art indicted, or Not Guilty? Arn 
and againſt the Form of the Statute, and againſi the Peace of our Lady the Queen, | David Lindſay. Not Guilty. 48 
her Grown and Dignity, &c. Clerk 7 Arr. Culprit, How wilt thou be Tried ? Yance 
Mr. Lindſay (taking a Paper out of his Pocket, read it to the Court.) My] David Lindſay. 95 God and my Country. ewed 
Lord, I am very ſorry I am to unfortunate as to fall under the Diſpleaſure Clerk of Arr. God ſend thee a good Deliverance, u, an 
of the Government; and being willing to ſave the Court all unneceſſary | Mr. Lindſay. My Lord, I have one Favour to beg, that my Wiſe a0! bis 1 
Trouble upon my Trial, I have therefore reſolved to confeſs moſt of the | Children may come to me. ver, 
Facts charged upon me in the Indictment, wiz. As to my being in France, L. C. J. Trevor. | think he may have that Liberty, in the Preſence ſter th 
and coming into Hug without Licence, But I am adviſed that there | the Keeper, if you have nothing to object againſt it. ch P 
is ſomething ſo ſingular for my Benefit in this Caſe, that I beg your Lord- | Mr. Att. Gen. My Lord, we are willing they ſhould come to him, int regſo1 
ſhip to hear me by Counſel before my Arraignment ; the Counſel I de- | Preſence of the Keeper. We will not 4 any Man of what he med. 
fire, are Mr. Williams and Mr. Raymond. reaſonably and juſtly deſire. Tha 
Sir Edv. North. * Mr. Att. Gen. My Lord, he might have had Coun- L. C. J. Trevor. Have you pitch'd upon any Time to appoint for t © Teac 
ſel aſſigned him before, if he had deſired it. Trial ? at he 
L. C. J. Trevor. You ſhall have theſe Counſel aſſigned you which you | Mr. Att. Gen. Yes, my Lord, on Monday next, if it ſuit the Cow lane 
deſire. He ſhall have a Copy of the Pannel, and all other Things that are fit cru 
Sir Simon Harcourt, ® Mr, Soll. Gen. My Lord, I ſuppoſe this is not de- | him. I ſuppoſe, my Lord, the Priſoner is now committed to the Sher Ppea 
fired now, with any Deſign to delay the rial; the Priſoner muſt firſt | as is uſual on theſe Occaſions, tne] 
plead to his Indictment. I. C. J. Trevor. Yes; he is committed to the Care of the Sheriff. oy | 
IL. C. J. Trevor. If his Counſel be here, we are willing to hear what | Clerk of Arr. Where is the Keeper of Muugate? (He appeared, © Mr. 
7 have to ſay. | took Charge of the Priſoner. And then the Court adjourned till Monday L.C 
lerk of Arr, Call Mr, illiams and Mr. Raymond. (I ho came into the | Nine of the Cl:ck.) Mc. 4 
Court.) | Mendes ne 


n 


ineo. 
anden, April 24, 1704. 
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. n "Coorr being ſer, and the Pannel called. over, as uſual, the Pri- 
u 
wy 
N B 
5 0 

orey, Elq; The. Blackmore, jun. Eſq; 
N . Efa; Will. 2 Faun ; 
| bur Bayly, Eſq; Peter Lekeux, Eſq; 
q | — ” ol as 9. Pack, Eſq; : 
7 d 0. FH. You, Gentlemen, that are ſworn, go within the Bar. 
ity Clerk of Arr. David Lindſay, hold up thy Hand (which he did). 
er Gentlemen of the Jury, look upon the Priſoner, and hearken to the Charge. 
un He ſtands indi by the Name of David Lindſay, of the City of London, 


Morley. May it pleaſe your Lordſhip, and you Gentlemen of the 
oy * . ndiAment — againſt David Lindſay, the Priſoner 
at the Bar, for High Treaſon ; for that he being a Subject of the late King 
William, and now a Subject of her preſent Majeſty, after the Eleventh Day 
of December, 1688, viz. the Twenty-fixth Day of March, 1689, was in 
this Kingdom ofEngland, viz. in St. Martins in the Fields, in the County 
of Middleſex, and afterwards and before the Third Day of December, 1697, 
viz. the firſt Day of October, 1696, the Priſoner did voluntarily go into 
France, without Licence either from the late King Milliam, or the late 
Queen Mary: And that the Priſoner, on the Third Day of December, 1697, 
was not within the Dominions of the late King William. But the Priſo- 
ner, not weighing the Duty of his Allegiance towards our Sovereign Lady 
the Queen, did, as a falſe Traitor, after the 14th Day of Tanwary, 1697, 
viz. the 1th Day of December, in the ſecond Year of the Reign of her now 
Majeſty, traiterouſly return and come into this Kingdom of England, UIZ. 
in the Pariſh of St. Martins in the Fields, in the County of Middleſeæ, 
without Licence either from the late King //illiam under his Privy deal, 
or from her now Majeſty under her Privy Seal and this he hath done againſt 
the Duty of his Allegiance, and againſt the Form of the Statute in this 
Caſe made and — To this Charge he hath pleaded Net Guilty. 

If we prove him Guilty, I doubt not but you will find him ſo. a 
Mr. Lindſay. I ſhall give your Lordſhips, and the Court, as little 
Trouble as may be. I ſhall only beg Leave to ſtate my Caſe truly before 
wu, and then I ſhall ſubmit to your Judgment. 

IL. C. J. Holt. Mr. Lindſay, if you had a Mind to confeſs, you ſhould 
have done it before; now the Jury are to-enquire whether you are Guilty 


or not. 
Mr. Lindſay. My Lord, I only deſire to be heard as to the Fact. 
L. C. FJ. 2 You mult ſtay till the Queen's Evidence is heard, and 
then you may ſay what = Can. | : 
Mr. Williams. My Lord, his Intentions may be as to ſome Things to 
ſave the Time of the Court; and perhaps to eaſe the Queen's Cc unſel of 
fome Trouble, 
L. C. J. Holt. Let the Queen's Counſel ſtate the Evidence firſt, and 
then it n ay be proper for him to ſay what he will. 

dir T. Powis [the Queen's Serjeant ]. You muſt either confeſs the Trea- 
fon wherew:th you are charged, or elſe we muſt proceed to prove it. 

L. C. J. Helt. If you open the Evidence, then it may be he will con- 
elo; but it muſt be firit opened. 

Sir T. Powis. My Lord, there is nothing meant by us to reſtrain him in 
ny Thin, that he has to ſay; all that we deſign is, to put him in a proper 
Methoul, It is proper that he ſhould underſtand the Caſe, He has pleaded 

ot Guilty, and we are under a Neceſſity to ſhew what Evidence we have 
o prove him Guilty, My Lord, this Indictment is founded on an Act of 
Farliament made in the ninth Year of the late King William. And it is 
rounded on very good Reaſons; for as it is taken Notice of in this Act, there 
dad been a former Act made in the third and fourth Years of the Reign of the 
ate King illiam and Queen Mary, by which it was made High Treaſon 
or any to repair into France without Licence; that any one that did fo, 
bould fall under the Guilt of High Treaſon. But that Act was calculated 
pnly for the Time the War laſted, and was of no ionger Continuance ; and 
here being a Peace concluded, the Preamble of this Act takes Notice, that 
hereby it would become neceſlary for the carrying on of Trade and Com- 
erce between England and France, that there ſhould be a Freedom of go- 
2 and coming out of, and into the ſaid Kingdoms reſpectively. And 
erefore the Act further ſays, That whereas ſeveral Perſons who had been 

Arms, or had been engaged in treaſonable Practices againſt the King 
d Government, and other diſaffected Perſons (as all that reſorted into 
ance without Licence, during the War, were ſuppoſed to have ſufficiently 
wed themſelves diſaffected to the Government) therefore the Act goes 
a, and provides againſt the Miſchicfs that might enſue ; and ſays, If any 
This Majeſty's Subjects, who had voluntarily, ſince the Eleventh of De- 
mber, 1688, gone into France without Licence, and ſhould at any Time, 
ſter the 14th of January, 1697, return into England without Licence, that 
ch Perſon fo doing, thould fall under the Guilt and Penalty of High 
reaſon. This is the Subſtance of the Act upon which the Indictment 1s 
emed. Now, that which we have to charge and prove upon the Priſoner, 
That he was here, in England, after the 11th of December, 1688. We 
© ready to prove that he was here in the Beginning of March, 168g ; 
at he went into France in October, 1695, that he atterwards returned into 
gland in December laſt, We ſay, He went into France without Licence, 
4 returned without Licence; and it will be his Part, if he can, to make 
Ppear otherwiſe, If he does not admit theſe Facts, we ſhall call our 
itneſſes to prove them upon him. It they are Facts that he admits, then 
11. regularly proceed. 


. Lindſay. My Lord, may I ſpeak now? 
+ C. J. Holt. Yes, you may. 
Ale. Lindſay My Lord, I do confeſs, that being a Native of Scotland, 


Id never having had any Office in England, I did go into France without 
4 ; 


| 


% diſpenſe for ever. 


Treaſon. (520) 


his late Majeſty's Licence, after the Time mentioned in the AQ; and I did 
continue beyond Sea, till I was informed that her Majeſty did, according to 
her uſual Clemency, by her Gracious Proclamation in 1702-3, give a gene- 
ral Pardon to all her Subjects; and being deſirous to take the Advantage of 
it, and to return to my native Country, | came into Scotland, where I pre- 
ſented myſelf before the Government, and had the Benefit of the Queen's 
Proclamation allowed me. Whereupon, my Lord, being adviſed by ſome 
eminent Counſel there, that I was as free to come into England as any other 
Subject; and having my Wife and Children here, I came to London by the 
Way of Berwick. Therefore, my Lord, humbly conceiving, in-theſe Cir- 
cumfſtances, that I am not guilty of Treaſon within the Intent of this Act, 
I defire to be heard by my Counſel, 

L. C. J. Holt. You own you went into France ſince the 11th of Decem- 
ber, 1688.—— Mr. Lindſay. Yes, my Lord. 

L. C. J. Holt. From what Place did you go into France? From England 
or from Scotland ?— Mr. Lindſay. From Frelend, 

L. C. J. Holt. Then he confeſſes the whole Fact. 

Mr. Soll. Gen. But, my Lord, he was there before 1697. 

L. C. J. Holt. You muſt agree on the Fact. He ſays, He did go inte 
Scotland within the Time mentioned in that Proclamation. And being in 
Scotland, he ſays, he did adviſe with ſome learned Counſel, and they told 
him he might lafely come into England. Now, do you admit that he did go 
into Scotland on that Occaſion of the Queen's Proclamation ? ' 

Mr, Att. Gen. My Lord, as to that Fact, we cannot admit it. There 
was no Licence mentioned in it; the Proclamation gives no Licence to 
come into England, only a general Pardon, What his Counſel will make 
of it, I cannot tell. 

L. C. J. Holt. Do you expect it ſhould be proved? 

Mr. Att. Gen. If he will ſhew us the Proclamation, if it be the ſame that 
I have, I will allow it. | 

T. C. J. Holt. Produce that Proclamation ; look upon it, it may be 
you will admit it without any further Proof. 


Then the Proclamation was produced, and Mr. Attorney General looked on it, 


Sir T. Powis, Will they have it read? 
Mr. Att. Gen. It may be read, if they deſire it. 
Mr. Williams. My Loyd, we deſire it may be read. 

Sir T. Powis. My Lord, we would not have it look'd on as a Thing of 
Right to be read, without further Proof. \ 
2 C. J. Holt. No, that is of Grace, it is a voluntary Offer of yours. 

Mr. Att. Gen. Then I ſhall not eppoſe the readi 

L. C. J. Holt. Then you do admit that to be the 
for Scotland? 
Mr. Att. Cen. Les, my Lord. 

Mr. Williams. I deſire to know, whether they admit the Priſoner to be 
a Native of Scotland ? 

Mr. Att. Gen. We do not know that. 

L. C. J. Holt. Then you muſt prove it, if you think it material. 

Sir 7. Powis. My Lord, he went from England into France, and re- 
turned from France into England again. 

L. C. J. Holt. He muſt be taken for a Native of England, unleſs he can 
prove the contrary. | 

Mr. William. My Lord, ſhall we firſt read the Proclamation, or prove 
him a Native of Scotland ? 

IL. C. J. Holt. Read the Proclamation firſt, 


[Thin the Clerk read the Proclamation.] 
A Praclamation of Indemnity. 


ng of it. 
8 Proclamation | 


ANNE R. | 

00 ANNE by the Grace of God, Queen of Scotland, England, France, and 

Ireland, Defender of the Faith, &c. To all and ſundry our good 
Subjects, to whom theſe Preſents do or may concern, Greeting, Foraſ- 
much as it has been, and is, our conſtant Reſolution and Deſign to eſta- 
„e bliſh the Peace, and promote the Welfare of our People; not only b 
* procuring the equal and impartial Adminiſtration of Juſtice, but alſo by 
* ſuch a Mixture of the benign Influences of our Goodneſs and Clemency, 
as may beſt compoſe all Diſtempers, and give a juſt Aſſurance againſt 
all Fears and Jealouſies : And for that Effect, we being deſirous to com- 
& plete the Indulgence that hitherto we have ſhewed, and to reclaim even 
* ſuch Offenders as might juſtly have expected the deſerved Effects of our 
„ Diſpleaſure. And that, for Time to come, we may by a Gracious Pardon 
and Act of Oblivion, eſtabliſh firm Peace and Concord amongſt all our 
„Subjects. Therefore we, of certain Knowledge, and by Virtue of our 
„Sovereign Power and Authority, Pardon, Remit, Indemnify, and for 
ever Acquit, all and every one of our _— of all Crimes of Perduel- 
lion, Rebellion, Treaſon, Concealing of Freaſon, Harbouring, Receipt, 
« Supplying, Correſponding and Intercommuning with Rebels, and Declared 
% Enemies, the impugning the Dignity and the Authority of the Eſtates of 
Parliament, and all other Kinds of Treaſon or Leſe-Majeſty, whether 
„Common or Statutory, and of all Crimes of Leſing- making, whether to 
* us or our Subjects, or to our Subjects of us, Depraving or Miſconſtruing 
„our Laws, or of any of our Proceedings, or Miſrepreſenting or Slander- 
ing us or our Proccedings in any Sort; and all Breaches or Abuſes of, or 
&* Malverſations in public Truſts, with all other Crimes, Delinquencies or 
„ Tranſereſſions of whatſoever Nature or Quality, committed, ated or done 
* by any of her Subjects by Word or Writ, or incurred any other Att ei- 
© ther by Commiſſion or Omiſjion, preceding the Date of theſe Preſents, and 
&© which directly or indirectly are, or may import the Contravention of any 
& Law or Ad of Parliament, Cuſtom or Conſtitution of that our ancient 
Kingdom; and that in ſo far as the ſame may infer any Pain or Puniſhment 
© againſt any of cur Subjects, either in their Lives, Fortunes, E/fates, Fame or 
Reputation. All which we, by Virtue of our Royal Power and Autho- 
& rity aforeſaid, Will, Declare, and Ordain to be hereby Pardoned, Ac- 
& quitted, and Indemnified, and put in perpetual Oblivion; and that this 
* General Pardon and Indemnity ſhall be as valid and effeftual to all our Sub- 
* jeets for their Exoneration and Diſcharge of all Pains and Puniſhment, as if 
&« every particular Crime, Offence, Delinquency, or Miſdemeanor, were 
„here ſet down, and as if Remiſſions, under our Great Seal, were paſt and 
granted for the ſame, wherewith we for Ourſelves and  Succeſſirs 


Like as we hereby Prohibit and Diſcharge 
| T1 any 


& 


(STT) | 179. 
any of our Miniſters. or Judges to eall in Queſtion 
44 1118 any of our ſaid Subjects for. the ſaid Crimes, and 
. and Punilhments in an 

«c 


©« Security of our Subjetts. Excepting always forth and from this 
% Pardon and Indemnity, all Fore-faulters, and Sentences and 


4c thereof, and all pecunial Fines. and Unlaws already paid or tranſacted ; 
% and but prejudice to us, or theſe commiſſioned by us, to call all Collec- 
give Account of 

<« their Intermiſſions, and to make Payment of what ſhall be found due 
d by their Intermiſſions. And farther excepting, all Manſlaughters, 
| arders, Aſſaſſinations, Witchcrafts, Fire, Raiſings, redations, 
4 Robberies, Rapes, Spulgzies,. Thefts, Houſebreakings, Mutilations, 
linquencies of Immorality. All which 

thereof, are no ways to be comprehended in, 
this our 2 and 2 the — . 
« excepted, And laſtly, to the End all our u may have No- 
ws | Will and Pleaſure, we den command our Lion 
% King at Arms, and his Brethren, Heraulds, Purſivants, and Meſſengers 

« at Arms, to make due Publication hereof at the Market-Croſs of Edin- 
_* burgh; for all which theſe Preſents ſhall be a ſufficient Warrant,” 
March 16th, 1702-3, and of our Reign 


44 tors and other Intromitters with publick Money, to 


«c 
* 


„ Adulteries, Blaſphemiet and 
4% Crimes, and thoſe 1 
« or have any Benefit by 


„ ticeof our Royal 


Given at our Court at St. James's, 


#he ſecond Year. | * 
"Mr by ber Ala c,. Cen 
. * 1 
; GOD ſave the QUEEN. | 
Mr. , Look. on the Backſide. | 


Mr. Att. Gen. What is that ? | 
Mr. X 
State of Scotland, that it is a true Copy. 
Mr. Att. Gen. We admit it. 
Mr. Williams. Then, my Lord, it is inſiſted on that we ſhould prove 
the Priſoner a Native of Scotland. | 
Mr. Att. Gen. If you think it material, you may prove it. 


L. C. J. Holt. They did think it material, and therefore made it a Part 


of their Caſe. ; | | | 
Mr. Williams. Call James Grey, Eſq; (Whe ed, and was ſworn.) 
Sir, do you know the Priſoner at the Bar ? ——F. Grey. Yes. 


'Mr. i 
| 7 Grey. Always reputed of Scotland. I have known him this 20 Years, 
and he was always reputed ſo. ; | | 

L. C. J. Holt. Have you known him 20 Years in 2 ? 

1 Grey. Yes, my Lord, in England ; not in Scotland. 

r. Soll. Gen. Have you had any Correſpondence with him? 8 
J. Grey. No, Sir, no great Correſpondence, In King James's Time he 
was Secretary to the Lord Melfort. 
Mr. Williams. What Countryman was he reputed then ? 
J. Grey, A Scotchman. | 
C. J. Holt. Did you know his Family? 4 
Fe Grey. No, I have always been in England; I did not know his Family. 
r. Williams. We have another Evidence. 
L. C. J. Holt. You muſt bring better Proof than this, or elſe it will not do. 
Mr. Williams. Call Mr. Trumbal. (Who appeared, and was ſworn.) Mr. 
Trumbal, do you know the Priſoner at the Bar? Trumbal. Yes, 

Mr. Williams. How long have you known him? 

Trumbal. I have known him theſe twenty Years. | 

Mr. Williams. What Countryman did you always reckon him ? 

* | Trumbal. A Scotebman. h 

L. C. J. Holl. How do you know that ? 

Trumbal. He has always been reputed ſo. He dealt in Wine with one 
that I knew, and ſo I came to know him. 

Mr. Williams. Did you know him in Scotland ? ——Trumbal. No, 

Mr. Att. Gen. Have you known him any where but in England? 

Trumbal. No; but he has been reputed a Scotchman that dealt in Wine. 
He had always the Repute of an honeſt Man. 

Mr. Williams. Call Charles Canair. (Ibo appeared.) 

Mr. Att. Gen. Vou ſhould bring your Witneſſes into the Court. What 
is your Name, Sir ? —— Mr. Canair. Charles Canair. 

Mr. Williams. How long have you known the Priſoner ? 

Mr. Canair. Ever ſince | was a Child. 

Mr. Williams. Where did you know him? 

Mr. Canair. In Scotland. I remember him from a Child. 

L. C. F. Helt. And you knew him to have been a Native of Scotland ? 

Mr. Canair. Yes, my Lord, of Dundee, in Scotland. 

L. 3 Holt. Did you know any of his Relations ? 

Mr. Canair. Yes, my Lord; his Father was of Dundee, in Scotland. 

Mr. Williams. My Lord, we have ſomething farther to prove. 

L. C. J. Holt. What is it? 

Mr. Williams. That the Priſoner was allowed the Benefit of this Pro- 
clamation in Scotland; and we beg leave to ſay, this Fact, which is now 
charged againſt him, is already pardoned. 

| Me. Att. Gen. That Pardon has Influence in Scotland, not in England. 

L. C. J. Holt. Then you admit alſo that the Priſoner had the Benefit 
of this Proclamation allowed him in Scotland ? 

Mr. Att. Gen. I know nothing of that. 

L. C. J Holt. Now go on, and ſtate your Caſe. 

Mr. Williams. My Lord, Mr. Attorney General is not pleaſed to admit 
we had the Benefit of the Proclamation allowed us in Scotland. 

Mr. Att. Gen. They inſiſt on what I know nothing of; if they think 
they can have any Benefit by it, they may prove it. | 

Mr. Raymond. We have done our Endeavour to have the Secretary of 
State of Scotland appear here, but I don't know whether he has done us the 
Favour. We have the Certificate under his Hand? 

L. C. J. Holt. Is it the ſame Hand. | | 

Mr. Ait. Gen. My Lord, he aſſerts that Certificate, but we know not 
whether it be true. 

J. C. J. Holt. Then that muſt be proved. 


illiams. What Countryman is he ? 
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The Trial of David Lindſay, 
or proceed Mr. Bruce, do 
their Crimes 

Pur ime coming ; Declaring and Ordaining this 
% our al Pardon and Indemnity to be anterpreted and under fond in the 
benign, favourable and comprehenſrue Senſe the ſame can admit, for the 


. — 4 
ooms | 


nd. A Certificate from the Duke of Lueenſberry, Secretary of 


+ i 3 Ann. (0 
you kno the Priſoner, and whether he as 
Pardon e ns ou 1 
Mr. Bruce; IL know very little of him. I know he was dt ; 
oy 


Summer, and was underConfinement there, and under Examunede 
* but after 2 7 (gs 2 at 1 That's all that lk 
r. Raymond. Was he not at Liberty by Leave of the Go | 
Mr. Bruce. It was ſo believed. * | Wwernmeutf 


| Mr. Ai. Gen. Can you tell when he came back to Scothma ? 
Mr. Bruce, No, Sir. He was in Cuſtody about July laſt. 
Mr. Ait. Gen, Can you be particular to the Time? Was tin Funeos Jay 


Mr. Bruce. I can't be poſitive ; it was in the Time when thc ante 
Mr. Raymond. Call Mr. Southerland. BY 


I never was in his Company. 
Mr. Att. Gen. 1 know not why we ſhould trouble the Court with 3 


* 


Z. C. J. Halt. Let them make what Uſe they can of it. 
Mr. Att. Gen. Sir, what is your Name ? | 


Me. ö arr goon thing of the P. 

Mr. 0 ow ing riſoner's having 
nefit allow'd him of the Sack Parden? N 8 4 N 
Mr. Seurberland. 1 heard he had ſurrendered to the Government, 
Mr. Was he diſcharged by the Government? | 
Mr. Southerland. Yes, it was generally reported ſo, 

Mr. Att. Gen, What Time was that, Sir ? 


Mr. Southerland. In E or Fuly laſt dummer. 
Mr. Att. Gen. Was he there the 27th of July, or before ? 


Mr. Southerland. I cannot be poſitive. 1 
Mr. Call Dr. Hutton. (Who ed.] Doctor, what do 
know of the Priſoner's having the Benefit of the Scotch Pardon, and 
being allow'd him by the Government? | 


Dr. Hutton. I was, in ember, at Edinburgh, and there I ſay M 
Lindſay, at the 's- Head, with the Attorney-General. He had h 


examined about ſome Letters (as I heard ſay) that had been diredgy 
him. And there I heard Sir John Stuart tell him, the Council had & 
him free. And I met him afterwards at Liberty, and it was done u 
the Proclamation of Indemnity. 
Mr, Williams, What Religion is he reputed of? 
Dr. Hutton. I know not that. But I have known him fix-and-tway 
Years, and I heard him tell Sir James Stuart (who aſked him why 
came away from France) becauſe he would not be a Papiſt, and he ſail. 
| had rather go to the Gallows than return again. 
Mr. Wilkams. What is his Temper? Is he a quiet Man in relation 
the Government; ot of a turbulent Temper ? 
Dr. Hutton. I have always known him a fair, peaceable, friendly 
Mr. d. Doctor, I would aſk you one Queſtion; whether 
have any Law in Scotland that prohibits going into Frence? 
Dr. Hutten. I do not know. I know ſeveral Perſons that came 
France to Scotland. 
Mr. Att. Gen. Doctor, you give him a fair Character. Can you 
in whoſe Service he was in France ? , 
Dr. Hutton. No, Sir; I cannot. | 
Mr. Att. Gen. What was his Affection towards the Government? 
Dr. Hutton. I know nothing of that. 
Was it before or 


Mr. Soll. Gen. When did he return into Scotland? 
the 27th of July? 

Dr. Hutton. I do not know. | | 
Mr. Raymond. He came into England in September laſt, after he hadli 
Pardon. We ſay he came through Northumberland, and other Places niche 
and in this County he was taken. 
Mr. Lindſay. I was taken no where, but ſurrendered myſelf to 
Charles Hedges. 
Mr. William. The Fact is, that he came from Scotland, through J 
thumberland, & c. and fo into Middleſex, and ſurrendered himſelf ; fo tif 
Northumberland was the firſt County of England that the Priſoner 6 
into, after his leaving Scetland ; and ſo that the Treaſon, if any, was c 
"_— there, and we inſiſt that the Arraignment and Trial ought to 

ere. 

L. C. J. Holt. If you inſiſt upon it, that the Treaſon committed wu 
Northumberland, then you muſt prove it. 

Mr. Williams. My $87 with Submiſſion, tho' the Fact being t 
Northumberland was the firſt County of England that he came into, yetl 
may be difficult to us to prove it; but, with Submiſſion, it may not be 
ſolutely neceſlary for us to prove, that Northumberland was the firſt Cc 
ty, in » that your Lordſhip will take notice that Mrddleſex ca 
be the firſt County, it being impoſſible to come from Scotland into Mi 
ſex without being in other Counties before; and the Indictment ought 
have been in the firſt County of England he came into. 

Mr, Att. Gen. My Lord, we indict him where we find him. | 
Mr. Raymond. We can prove that he game firſt to Berwick, then t 
Northumberland, before he came into Middleſex. 
L. C. F. Holt. If you can, do. 


Mr. Raymond. Dr. Hutton, do you know where he came firſt into * 
land, and which Way he came hither ? | Lor 
Dr. Hutton. No, indeed; I have heard that he came through Nort arged 
berland, &c. l Cto | 
Mr. Raymond, Did you lend him your Horſe ? —_ 
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Dr. Hutton. No, Sir; but a Friend of mine did lend him his Horſe. 
Mr. Raymond. Where does your Friend live? 

Dr. Hutton. At Evinburgh. 

Mr. ond. Did he come hither on that Horſe ? 
Dr. Hutten. That I know not. He was left there by a Friend of m 
to be ſent into England with the firſt Opportunity, and ſo he ſent hin 


Mr. — | 

Mr. Raymond. Did he make uſe of that Horſe all the Way? 
Dr. Hutton. 1 know not that. | 
Mr. Williams. My Lord, I am, by your Lordſhip's Permiflion, 
Counſel for the Priſoner: And I hope this free and ingenuous V 
feſſion, which he has now made at the Bar, being the very 
which he before made at his Arraignment ; and being tbe % 
ſame Confeſſion which be made before the Secretary of State, and - 


Mr. Raymond. Call Thomas Bruce, Eſq; ( be appeared, and was ſworn.) 
7 | | ; 
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en the Priſoner was examined, will be taken and weighed by the 

Iu good Argument of the Sincerity of this unfortunate entleman 
nis Trial to put your Lordſhip to as little Trouble as 
6 . 1 Lord, N bas been proved that he is a Native of Scotland, and 
has been of the Proteſiant Religion. He has been indeed in France, 
dr a; he could not enjoy his Religion there, he was reſolved by the firſt 
— —— to endeavour to gain a Licence from the Government for his 

n own Country. In the mean time comes out Her Majeſty's 
we whe Proclamation of Indemnity. That Proclamation was proclaimed 

2 ublick Manner, by all Her Majeſty's Heralds, at the Market-Crols at 
4 = and it has very extenſive Words in it, pardoning all "Freafons, 
(IS P72. all Crimes und Miſdemeanors whatſoever. My Lord, in Con- 
oo this Her Majeſty's Royal Proclamation, we came from France to 
* * and there claimed, and were allowed by that Government, the Be- 
of the Queen's Mercy. Afterwards having been adviied by the moſt 
— nt Advocates and Counſel of Scotland, that by this Proclamation we 
1 rendered in every Reſpect as a free Subject, and might with Safety come 

thenceto England ; we accordingly came from thence hither ; bur all 
u while we paid all the due Submiſſion and Regard that cou'd be, as wel! 
q * Law as to the Government; for we came from France unto the Hague, 
75 there attended upon Her Majeſty's Envoy, Mr. Stanhope, and ac- 
unte him with our Intentions of returning home. Immediately upon 
a Return into Scotland, we voluntarily came before the Chief Commiſſioner 

p Magiſtrates there; who, upon our Claim, were pleaſed, at length, to 
low us the Benefit of Her Majeſty's Royal Proclamation and Pardon ; and 
hen we were in England, on the firſt Notice of a Warrant againſt us, we, of our 
„n Accord, waited on the Secretary of State, Sir Charles Hedges, and he 
ing not to be then at Leiſure, we voluntarily attended upon him a 

A Jandathird Time; and upon our third Attendance we were commit- 
7 And now, my Lord, we ſtand indicted before your Lordſhip for the 
oft of Crimes, High-Treafon. My Lord, as tothe Statute upon which 

indicted, tho ſome Part of it, without doubt, was not only very 
fonable, but abſolutely neceſſary, I mean that Part of it which was for 
» Preſervation of his late Majeſty's Perſon and Government; but as to 
+ Part of it upon which we are indicted, it ſeems, with great Submiſ- 
aſevere Law. That the bare returning into our native Country, when 
before were convicted of no Crime, or guilty, at moſt, but of a bare 
ntempt, in going out of the Queen's Dominions without Licence; that 
is ſhould be made High-Treaſon, this, with Submiſſion, is ſomewhat 
ere: So that in reſpect of the Severity of this Law, beſides the common 
uments of its being a Penal Law, your Lordſhip will be the rather in- 
ced to admit of the moſt favourable and merciful Conſtruction to every 
and Clauſe of this Act, that it will bear. My Lord, we do humbly 
if on the Words of the Proclamation ; and we take it, that thoſe Words 
> amount to a Licence to us to come into Scotland And if fo, then we 
not guilty within this Act of Parliament, of coming to the Queen's 
minions without Licence, And we likewiſe further infiſt, that one that 
the Queen's Licence to come into Scotland, may, without any further 
icence, come into England I beg your Lordſhip's Leave to read that 
of the Proclamation, which we chiefly inſiſt on, The Proclamation 
Jons all Treaſons, and all correſponding and intercommuning with Re- 
s, or declared Enemies of the Queen. My Lord, it pardons all other 
imes, of what Nature ſoever. It pardons any Act, that may infer any 
un or Puniſhment, on the Lives or Eſtates of Her Majeſty's Subjects. 
ce or nd it is declared to be as available to all Subjects, topardon them all Crimes, 
if the particular Crime were named, and as if Remiſſions under the Great 
| were paſs'd. And then Her Majeſty declares, That this ſhall be taken in 
e moſt favourable and comprehenſive Senſe that may be, for the Security 
the Subject. Naw, my Lord, taking this Proclamation in the moſt favour- 
le and extenſive Senſe, in favour of the Priſoner;- which Her Majeſty has 
n pleaſed expreſly to direct it ſhould ; with Submiſſion, I take it, it will 
ount to a Licence from her Majeſty, to return from France to Scotland: 
nd we humbly take it, that if the Priſoner did by Licence come from 
France to Scotland, that he afterwards coming from Scotland into England, is 
t within the Act. 

My Lord, I would beg Leave to conſider what it was that hinder'd the 
iſoner from returning * France to Scotland: Sure it was his going to 
ance without Licence. Then, when her Majeſty is graciouſly pleaſed to 
rdon this Offence, we take it, that Her Majeſty, by removing the Ob- 
cle, does by neceſiary Implication give Leave to the Priſoner to return 

Scatland again. Her Majcity is * (with Submiſſion) plainly to 
ve him this Leave, by taking off that thathinder'd his coming. That Par- 
pwent plainly did take it, and have been pleaſed to declare it an Offence, 
go into Fance without Licence; and have therefore been pleaſed to puniſh 
t Offence with a temporary Baniſhment: But when that Offence is par- 
ned, when that Baniſhment is remitted, then the Priſoner ſeems at Li- 
ty to return home: And that Liberty being given by the Queen's Pro- 
amation, this, with Submiſſion, amounts to a Licence from the Queen, 
The Priſoner's returning home. My Lord, there are many Inſtances, where- 
the King or Queen's Grants or Pardons ſball have a double Operation, 
r the Benefit of the Perſons upon whom they are beſtowed. But theſe 
ſes, as humbly conceive, not immediately 7 Hg this Point now be- 
re pou Lordſhip, I ſhall not trouble your Lordſhip with citing them. 
Lord, if we, when in France, had been guilty of more than what is 
arzed upon us in the Indictment ; I mean, had we correſponded, or ad- 
d to the Queen's declared Enemies; ſtill the expreſs Words of the Pro- 
mation ſeem plainly to extend to us, when it pardons all correſponding 

ntercommuning with the Queen's declared Enemies, which the French 
n Were, and now are, My Lord, If this Proclamation could in any 
N of it bear two Conſtructions (the one making for the Priſoner, the 
der againſt him), the Queen has been pleaſed to determine in what Senſe 

allbe taken; in the moſt beneficial manner for the offending Subject. But, 
ich humble Submiſſion, would this be obſerving of Her Majeſty's Gracious 
rections? Inſtead of allowing to the Priſoner the Benefit of this Procla- 
uon, to make his very coming to Scotland to claim the Benefit of it, and 
Imbly to lay hold of Her Majeſty's Mercy; to make this very Act 


Vor. V. to a Crime; to make it the greateſt of Crimes, High 
or. V. 
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er High Treaſon. (514) 


| Treafon ! This ſurely would be the very Reverſe of Her Majeſty's 

moſt Gracious Intentions :* And yet this, with Submiſſion, would 

be the Conſequence, if the Priſoner's coming from France into Scotland 

ſhould be conftrued to be Treaſon. My Lord, I admit the Words of this 

Act are, If any return into England, or any other of Her Majeſty's Domi- 

nions, without a Licence under the Privy-Seal, it ſhall be High-Treaſon. 
Sir T. Potois. But this is not a Licence under the Privy-Seal. 


p — Att. Gen. The Great Seal of Scotland will not vacate an Engliſh 


her Licence by any AQ, or in any manner equally notorious with her Privy- 
Seal, *tis ſufficient, and within the Meaning and Equity of the Statute, And 
this Proclamation made by all the Heralds at Arms, at the moſt publick 
Place in Edinburgh, is as notorious, nay much more notorious and publick, 
than a Licence under the Privy-Seal only; and therefore within the mean- 
ing of this Act. Beſides, the very Words of the Proclainatii in arc, That 
it thall be in every ReſpeR as valid and effectual, as if it were under the Great 
Seal: And if under the Great Seal, ſurely it muſt be at leaſt as ſtrong, as 
if under the Privy-Seal. Beſides, the Statute does not ſay, that the Licence 
muſt be under the Privy-Seal of England. The Words of the Act are, If 
any return into England, or any other of her Majeſty's Dominions, with- 
out Licence under the Privy-Seal, withoutſaying of what Kingdom. Now, 
with Submiſſion, it not being ſaid what Privy-Seal, or of what rh, ; 
it muſt be intended, according to the Subject. Matter, the Seal of that King- 
dom or Dominion where the Licence is granted; and that being Scotland, 
the Licence under the Great Seal of Scotland is ſufficient : For it ſeems 
improper, that the Seal of one Kingdom ſhould be made uſe of, to licenſe 
an Act in another Kingdom. Now, if a Licence under the Great Seal of 
Scotland be ſufficient, this Proclamation declares, that it ſhall be as valid as 
if 'twere under the Great Seal: And it can't be deny'd, as I have ſaid, 
but a Licence under the Great Seal muſt be equivalent with a Licence un- 
der the Privy-Seal. Beſides, the 6. N Proclamation does not mention 
what Great Seal, or of what Kingdom ; and ſo it may be intended, that 
Great Seal that would be moſt beneficial to the Priſoner ; taking it in its 
moſt favourable Senſe, as Her Majefty is pleaſed to direct it ſhould be. 
But *twill be ſaid, That taking this to be a Licence, this is only a Li- 
cence to come into Scotland; but the Priſoner is indicted for coming into 
England without Licence. But we take it, If we had a Licence to come 
into any one of the Queen's Dominions, and we firſt came into that Do- 
minion with this Licence; we can't then be guilty of 'I'reaſon within this 
Act. The Words of the Act make it Treafon to come into England, or 
any other of the Queen's Dominions without Licence; ſo tis the ſame 
thing as if it ſaid, that it ſhould be Treaſon to come into the Queen's Do- 
minions without Licence, Then if one comes into Scotland with Licence, 
Scotland being one of the Queen's Dominions, the Priſoner can't be ſaid ta 
come into the Queen's Dominions without Licence: So that by this Licence 
the Priſoner is wholly out of the Act. This Act, with Submiſſion, muſt 
operate and take its EfeQ upon the firſt Step made from France into any of 
the Queen's Dominions; ſo that if the Priſoner be guilty of High-Treaſon 
within the Act, it muſt be when he made his firſt Step from France into Scot- 
land: But that being made lawful, by the Proclamation amounting (as we 
ſay) to a Licence; it can't be afterwards Treaſon, for the Priſoner to come 
into England. Take it, that the Priſoner had had Her Majeſty's Licence to 
come from France into England; and accordingly the Priſoner comes into 
England, and afterwards goes into Scotland ; had this been Treaſon ? Suce- 
ly not. Take it, that a Man within this Act returns from France into 
ng/and without Licence, and is pardoned, and he afterwards goes into Scot- 
land; would this have been a new Treaton, for which the Man that was 
before pardoned muſt loſe his Life ? We humbly take it, that it would not. 
Beſides, with Submiſſion, this Proclamation amounts to a Pardon of the 
Treaſon, tho' it be before the Priſoner return'd to any of the Queen's Domi- 
nions. And if it appears to your Lordſhip, that the Priſoncr is pardon'd, 
| tho' we have not pleaded it, your Lordſhip will not be plcaſed to ſuffer the 
greateſt of Puniſhments to be inflicted on any that your Lordſhip perceives 
are entitled to Her Majeſty's Mercy, or ou any that are fo much as within 
er Majeity's Intentions Py pardon'd. Beſides, another Conſequence 
of the Priſoner's being pardon'd, is, That then if he be pardon d, he is a 
free Subject, and has Liberty to go any where, and into any of the Queen's 
Dominions. My Lord, as to this Point, whether the Treaſon be pardon'd, 
tis neceſſary, with humble Submiſſion, to conſider what makes this Treaſon, 
'Tis the going into France without Licence, and returning home without 
Licence: Tis both joined together make the Treaſon ; and the one with- 
out the other does not make the Treaſon, Had not the Priſoner gone inta 
France without Licence, his returning without Licence would not have a- 
mounted to Treaſon : So that the going into France, is the Foundation of 
the Treaſon. And I humbly take it, that this Act of Parliament has made the 
bare going into France without Licence, an Offence; and has puniſh'd it as 
ſuch, by Baniſhment during the Queen's Pleaſure: So that the Priſoner, 
from the Time he went into France without Licence, was an Offender, and 
conſequently capable ofa Pardon. So, with Submiſſion, *tis plain, there was 
ſome things on which the Pardon might operate, tho' the Pardon was before 
the Priſoner's landing in Scotland. Then taking it, that the Priſoner's going in- 
to France without Licence was an Offence, and the original Foundation of 
the Treaſon ; this original Offence is, with Submiſſion, pardon'd by the 
Proclamation, by the Pardon of all Crimes and Miſdemeanors, of what Na- 
ture ſoever. And if the original Offence be pardoned, all the Conſequen- 
ces, all the Dependences upon that Offence, all thatenſues upon that Offence 
are, with Submiſſion, at the ſame Time pardon'd. This, my Lord, ſeems 
to be proved by Cole's Cafe, Plowd, 401. where, after one had feloniouſly 
weunded another, then comes a Pardon of all Crimes and Miſdemeanors; and 
afterwards the Party wounded dies. The original Miſdemeanor being par- 
don'd, all thatenſues upon itispardon'd ; and conſequently the Murder is par- 
don'd, by the Pardononly ofall Miſdemeanors. Now inour Caſe'tisplain, the 
original Offence is going into France without Licence; and that being par- 
don'd, all that enſues that Offence, all the Dependence; upon that Offence, 
according to the expreſs Words of that Caſe, are pardon'd alſo: And there- 
fore, the returning into the Queen's Dominions without Licence, being 


3U | | only 


Mr. Williams. Now we humbly take it, if the Queen is pleaſed to beſtow 
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only a Conſequept and a Dependent upon the going into France without 
Likes is Dardon'd alſo. Beſides, my Lord, ſo favourable a Conſtruction 
does the Law make upon Acts of Mercy, that when the Crown pardons 
any Crime, the Pardon reſtores the Maß in ſuch a Manner, as if the Of. 
fence had never been committed. And conſequently, after this Pardon, 
tis the ſame Thing, as if the Priſoner had never gone into France without 
Licence: And if the Priſoner had never gone into France without Licence, 
tis plain his coming home without Licence would not have been Treaſon. 
In Hob. 8 t. Cudlinglon v. Wilkins, If a Man commits a Theft, and is par- 
don'd if afterwards he is called Thief, an Action lies, tho he is called fo 
by one that had no Notice of the Pardon; for that after the Pardon, tis as 
| if he had never been guilty of Theft. There is likewiſe another Caſe put 
there, which ſeems much ſtronger than the Priſoner's Caſe ; which is this: 
If an Appeal of Felony be brought againſt a Man, and the Defendant prays 
Trial by Battle; the Plaintiff counterpleads the Battle, by ſaying, that the 
Defendant, When committed to Priſon for his Felony, broke the Priſon, and 
ſo eſcaped (which is W of Guilt), and ſo takes off the Trial by 
Battle; yet tis adjudged, that when the Kin Pardons the Breach of Pri- 
ſon, this reſtores the efendant to his Trial by Battle, and 'tis then as if 
the Defendant had not broken the Priſon at all. Vet in this Caſe it 
might have been objected, T hat tho' the King has N the Breach of 
Priſon, tho' the Proſecution or Puniſhment for Breach of Priſon is pardon'd, 
et the collateral Effect of it, which, is the Preſumption of Guilt upon the 
Partys Flight, might remain; eſpecially as to the Appellant, whoſe Suit 
(according to the general Rule) the King's Pardon can't influence. Yet. 
here 'tis adjudg'd, that even as to the Appellant, the King's Pardon of the 
Breach of Priſon, makes it as if the Party had never been guilty of it, Now 
this is ſtronger than the Priſoner's Caſe; for in the Prifoner's Caſe, the 
Queen's Pardon is only made uſe of, to prevent her own Proſecution, and 
not the Suit of 7 Sppellant, Thereſote in the preſent Caſe, the Proclama- 
tion pardoning all Miſdemeagors, pardons the Offence of going into France 
without Licence: And that being pardon'd, tis as if the Priſoner had never 
gone into France without Licence; and without this, the bare Return with- 
out Licence will not amount to 'Treaſon. So that, with Submiſſion, we 
take this Proclamation to be a Licence to the Priſoner to return into the 
Queen's Dominions, Nay, we take it to be a Pardon even of the Treaſon 
of which he ſtands indicted, | | 
' Beſides, I would humbly beg Leave. to offer to your Lordſhip's Con- 
ſideration, whether a Steh] that was not in England at the Time of the 
making of this Act. of Parliament, be within the Meaning of this AR. The 
Act ſays, If any of his Majeſty's Subjects ſhall go into ——ꝗ— without Li- 
cence, if he return without Licence, dis Treaſon. I don't pretend to call 
in queſtion Calvin's Caſe, which was (at that Time at leaſt) a very conve- 
nient Reſolution, I don't deny, but a Natural- born Subject of Scotland is, 
as to many Purpoſes, a natural- born Subject of England, But whether (upon 
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the Conſtruction of ſo very penal a Law as this 1s) a Scotchman is within 


the Meaning of this Law, is the only Queſtion.,, Now, with Submiſſion, 
when the Act ſays, If any of his Majeſty's Subjects ſhall go into France 
without Licence, this (according to a rea enable ConſtruQion) ſhall be in- 
tended only of Enghfh Subjects, ſtrictly ſpeaking, that is, thoſe of England; 
it muſt be intended only of ſuch of His Ma'elly's Subjedts, who. were re- 
preſented by the Parliament that made this Law, and who are preſumed to 
conſent to the making of this Law; tis theſe Subjects only that may rea- 
ſonably be ſuppoſed to have Notice of this Law, and therefore tis reaſonable 
that they only ſhould be bound by it ; eſpecially in the Cafe of ſo ſevere a 
Law, whers a Man's Life, Eſtate, and all that is dear to a Man is at Stake. 
There may be a great deal of Difference betwixt an Act of Parliament that 
puniſhes a Fact that was before Malum in ſe, and an Act which makes that 
an Offence which was before lawful: Every one of any Nation is, at his 
Peril, to abſtain from committing any Act 145 is Malum in ſe; and if he 
commits ſuch an Act in any Country, he ſeems ſubject to be puniſh'd ac- 
cording to the Laws of that Country where the Fact was committed. But 
going into France, or any Place beyond Sca, without Licence, ſeems on! 
Malum Prohib;tum by this Statute : And therefore, when the Act ſays, If 
any of his Majeſty's Subjects who went into France without Licence, ſhall 
return without Licence, ſhall be decm'd guilty of Treaſon ; it ſhall be in- 
tended only of thoſe of England; ſuch Subjects as, either by themſelves or 
their Repreſentatives, were conſenting to the making of this Law, There- 
fore I humbly beg Leave to put the Caſe, That if one of Her Majeſty's 
Subjects of her remote Plantations (as Barbadzes or Aniigua) that was re- 
ſident there at the Time of the making this Law, ſhould have fince the 
Year 1688, gone into France on any private or particular Account, without 
Licence; and afterwards ſhould come into England; would this Subject 
(who, in all Probability, knew nothing of the making of this Law) be guil- 
ty of High Treaſon, for coming into England? Surely this would be ex- 
ceſſive hard, Then, if one reſident at Bar badzes or Antigua at the Time of 
the making of this Act, ſhould not be within this Law; much leſs ſhall a 
Scotchman be within it, in regard Scotland is a ſeparate Kingdom, that can't 
be bound by our Acts of Parliament; whereas any of the foreign Planta- 
tions are plainly liable to be bound by Exgliſb Acts of Parliament. 
HBeſides, there is another Reaſon from the very Words of the Act, why a 
Scotchman that was not reſident in England at the Time of the making this 
Law, can't be intended within the Meaning of the Act: And that is not 
only becauſe the Act mentions nothing of Scotland; but becauſe the Words 
of the Act are, If any of his Majeſty's Subjects who went into France with- 
out Licence, ſhall return into England, or any other of His Majeſty's Domi- 
nions, without Licence, 'tis Treaſon, Now the Word (Return) muſt 
plainly have Relation only to that Country where the Party was reſident at 
the making of the Law, or to the Country that he left at the Time of his 
going towards France. But it daes not appear that the Priſoner, who is a 
Scotehman, was in England at the making the Act; and he having been 
E to be a Native of Scotland, muſt be intended to be then in 

cetland, unleſs proved to be eliewhere: And therefore the Priſoner's 
coming into England can never be within the Meaning of the Word 
Returning into England, any more than a Man can be ſaid to return to a 
Place where he was not before. 

There is another Objection {becauſe I will give Mr. Attorney only one 
Trouble) and that is, That this Inditment {or Trial) can't in this Caſe be 
in Midaliſex, but muſt be in that County where the Priſoner firſt came, 
after his leaving France; which really was Northumberland, as he came from 
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And all other Crimes, muſt be in the County where the Treaſon 
mitted: And tig clear (taking the Proclamation out of 
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Won at leaſt your Lordſhip will take Notice, that it . * 
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x. Iis a known, Rule, that all Indictments and Trials for 
ear le | ef the Caſe) thay 
Treaſon was committed in that County which the Priſoner Kirſt came 
after leaving France. The Treaſon (taking the Pardon out of the Cafe 
completed by the firſt Step made into England. Nay, if the Prifone, N 
media: ely aſter his making his firſt Step into England, had returned fr 
had been a complete Treaſon ; and the Party had returned with hi, © , 
w_ him. And, my Lord, I do not take jt, that the Party commit, 3 k 
reaſon, by his going into another County. Tis true, tis ſaid, If 10 
Goods in one County, and carry them into another, this is Felony ( 
not Robbery) in every County where I carry them: But even in Fedor 
the Law (as I take it) is ſaid to pers A in Fita. Abr. Tit. Caran. P 
194+ and that the Trial muſt be in the County where the Goods were fo 
taken. But taking this to be Law, That the N elon may be tried in ang 
the Counties where he carries the Goods he ſtole; as I muſt needs * 
the Law is now allowed ſo to be; yet this depends upon a different * 
ſon, no Way affecting the Principal Caſe. For the. Reaſon given of dy 
Caſe, in Dyer 40. and 7 Coke 2. and Bulwer's Cafe, is, That the Robey 
or Felony does not alter the Property of the Goods; and th into vw} 
ever County the Felon carries the Goods, 'tis a new Felony. But there d 
not that ſpecial Reaſon in the principal Caſe, and therefore the Lay is, 
the ſame. Sup ling the Priſoner had been pardon d the Treaſon, in cm 
ing into the firſt County of Northumberland without Licence; could þ 
afteewards have been puniſh'd for 'T reaſon, for coming into the next 
cent County? This would be a pretty ſtrange Conſtruction of multig 
ing Treaſons. And if coming into every County would make a freſh I 
ſon, a Man at that Rate may be braught to ſuffer as 4 Traitor, tho gi 


r, wa 


29 


7 


. 8.83 


28 


r 


Fa F 


FSR 


Nee os; FO. Or ye Bos for. the P Roclegy 
humbly apprehend, your Lordſhip expects no ogy. from uz, 
appearing, * Counſel 4 Cauſe of this Wes ſince 'tis ” your L 
ſhip's Permiſſion granted us in Purſuance of an Act of Parliament, tha 
have this Liberty; and I can't, forget what your Lordſhip has ſaid forme 
in this Place on, the like Occaſion ; That it is as lawful for the Gentle 
of the Bar to be Counſel in ſuch.a Caſe, and that they are as much d 
ged to do their Duty for their Client in it, as in any other Caſe when 
y Law they are allowed to plead. / e.. | 

I ſhall therefore, the Fact being agreed on by both Sides, ſtate it 
8.5 and ſubmit the N Ball make upon it to your Lordi 

inion. | Tipe Pans 

"The Fact is no more but this: eng * 

Mr. Lindſay, being a Native of Scotland, came. into England, and rt 
ſome Time here; from thence he went into France, where he continue 
conſiderable Time; after he was gone into France, and whilſt he was tha 
the Act of Parliament upon which he now ſtands indicted, was made. & 
terwards the Queen granted a general Pardon and Indemnity to her 
jects in Scotland for all Treaſons, &c. e upon which, Mr. 
ſay returned into. Scotland; and having had the Allowance of the Beneii 
it there, he returned into England, coming by the Way of Berwut 
Northumberland to Lenden. | | 
, My Lord, I ſhall humbly inſiſt upon it in behalf of the Priſoner u 

ar: | 

Firſt, That he is not comprehended within the Words of this AR. 

Secondly, That if he ſhould be within the Words, yet that he i 
within the Meaning of the AQ, | 

My Lord, I ſhall by no means preſume to arraign the Wiſdom or 
tice of the Law-makers in making this Act, which, doubtleſs, was fout 
on great Reaſon, and was very neceſſary for the Preſervation of hw 
Majeſty's Perſon and Government. But let it be never ſo wiſe, new 
juſt, or never ſo neceſlary, yet, with great Submiſſion, tis a very | 

aw; partly, becauſe it has a Retroſpect, and makes that Fact an 
fence, which was none at the Time when it was done (for before this 
it was lawful for any one to have gone into France, between the Elen 
of December, 1688, and the Time of the proclaiming War with Fra 
But principally becauſe it makes the Offender azainſt it a Traitor, Ws 
fore it muſt be expounded according to thoſe ſtrict Rules of Conſtrus 
the Law has appointed for other penal Statutes, and muſt never be* 
tended by Equity beyond the Letter, 

My Lord, as tv the Penning of this Act, I muſt obſerve, there is not 
Word in it of Scetland, or the Subjects of Scotland, in expreſs Terms. 
The Queſtion then will be, What other Words in it can extend to 
Lind/ay's being a Native of Scotland? The moſt comprehenſive Wa 
ſeem to be theſe at the Beginning of the enacting Part; If any be 
jeſiy's Subjects, who have, &c. 

I muſt beg Leave to inſiſt upon it, that Mr. Lindſay can't be called 
of His late Majeſty's Subjects within this Act. I do agree he was the! 
King's Subje&, as King of Scotland, but not as King of England; but! 
Act being made in Englend by the Engliſh Parliament, and uſing the 
Subjects, muſt mean ſuch Subjects as that Parliament were able to 
which are only the Subjects of England, or the Dominions depends 
the Crown of England; but not the Subjects of Scetland, which 15 ® 
tinct Dominion from England. | 
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_ The King 


re bo dif, 29d ſo are the Laws by which they are reſpectively go- 
| « If therefore the Kin „ AS King of theſe two Kingdoms, has two 
politick Capacities in him z if the Nations and the Laws are dil- 


th Submiſſion, the Subjects of Neceiiity muſt be conſidered ſo 


has * very ſenſible, My Lord, with what Solemnity Caluin's Caſe in 7 
Rep. is ſaid by m Lord Cate to have been 2djudged ; it ſhall be therefore, 
with a great deal of Submiſſion to your Lordſhip's Opinion, and Defe- 
rence to the Authority of that Cale, if I ſhall ſay any Thing that may. 
ſem to, claſh with that Reſolution. | | 
T confeſs that Caſe has determined, that Allegiance is a Quality of the 
Mind, and can't be eircumſcrided by Place; that *tis due to the Perſon 
of the King z and becauſe his natural Perſon can't be divided, the Alle- 
:2nce owing to him is inſeparable and indiviſible, and therefore that there 
is an Union of Allegiance of both Kingdoms ; and that a Man can't be 
conſider'd as a Liegeman or Zubject, which is all one to the King, as 
Ling of Scotland, and not as King of Augland, and ſo Vice Verſa. 
1 beg Leave to conſider my Lord Cotes Foundation, upon which this 
Reſolution is built, and ſubmit it entirely to your Lordſhip, whether that 


i; able to ſupport it. | | 
ay Lord Coke himſelf in Calvin's Caſe, Legiance is a 


yerned 
bea 
tinct, 


According to my | | 
true and faithful Obedience of the Subject due to the Sovereign, for which 
the Soyercizn is obliged to protect his Subjeds. Prote&io trabit Subjec- 
tronem, Subjeftio Pratectionem. 7 Co. 5. TR 
I ſuppoſe it will not be pretended that this Obedience due from the Sub- 
je& to the Sovereign, is an abſolute blind Obedience to every arbitrary 
Command of the Sqyereign ; but is only ſuch an Obedience as the Law 
of the Kingdom, or Principality, or Dominion, has reſpectively preſcribed 
for the Subject to pay to his Sovereign ; and the ſame holds as to the So- 
vereign's Part in point of Protection. If therefore this Obedience or Le- 
iance (which is the ſame) is altogether, preſcribed and governed by the 

w of the Place where tis due, it muſt neceſſarily follow, that where 
the Laws are different, the Legiance or Rule of Obedience and Subjec- 
tion muſt be different alſo; and conſequently the Legianice due to the King 
as King of Exgland, and the Legiance due to him as King of Scotland, 
fince the Laws of both Nations are diſtinct) mult be ſeparate and diſtin- 
guiſhable : Were it not ſo, the ſame Act, if ſo in one, mult in both King- 
doms be the Performance of the Subjects Legiance; and the ſame Act, 
if ſo in either, muſt in both Kingdoms be the Breach, of it, But that 
that is otherwiſe, is eaſily to be proved; as for Inſtance, according to 
my Lord Coke in Calvins Cale, 7 Ce. 7, 6. The Ring, of England may 
command any Subject of England to attend him in his Wars beyond Sea 
but ſuppoſe by the Law of Scotland, a Subject of Scotland is not oblig'd to 

with the King out of the Kingdom; The King commands a Native of 
F-.tand to wait on him out of Scotland beyond Sea, and he refuſes ; now 
by the Law of England he has broke his Legiance to the King, and yet 
in Scatland he is as good a Liege Subject (notwithſtanding this Refuſal) as 
any Subject the King has there. In this very Caſe of Mr, Lind/ay, by 
his Return into Scotland from France (if your Lordſhip takes the Word 
Dominions in the Act in as large a Senſe as I ſuppoſe the Queen's Coun- 
ſel would have the Word Subjects took, that is, to all the Places in Sub- 
— to the King, tho" not dependent on the Crown of England) he was 

ome a Traitor to the Queen as Queen of England, which is the higheſt 
Breach of Allegiance that can be; and yet at the ſame Time (laying the 
Pardon out of the Caſe, and ſuppoſing there was no Law in Scotland to 
prohibit his coming thither) he was a very good Subject of the Queen's in 
Scotland, and not guilty of any Breach of Allegiance due to her there, 
Then certainly theſe two Allegiances are not the ſame, but diſtinguiſh- 
able; one owing to the King as King of Scotland, the other owing to the 
King as King of England; and if the Allegiances may be conſidered ſe- 
parately, ſo may the Subject {who owes thoſe Allegiances, and by owing 
of which he becomes a Subject) be ſeparately conſidered as ſuch in reſpect 
of them; and conſequently, that Mr, Lindſay being a Native of Scotland, 
mult be regarded as a Subject of the King as King of Scotland, and not a 
Subject of the King as King of. England, and ſo not within the Words of 
the Act, for the Reaſons offered to your Lordſhip before. 

The ſecond Thing I begg'd your Lordſhip's Leave to inſiſt upon was, 
That taking it, that Mr. Lindſay, tho' a Native of Scotland, ſhould be com 
prehended within the Words, any of his Majeſty's Subjetts, yet that this 
Act did not deſign to extend to any Native of Scotland, and conſequently 
not to him. With great Submiſſion to your Lordſhip, there are many 
Caſes in the Books where Statutes have received a Conſtruction contrary 
to the Words, to comply with their Intent. The Statute of Glouce/ter, 
Cod. 1. Enacts, That the Diſſeiſec ſhall recover Damage, in a Writ of 

atry, founded upon the Diſſeiſin, againſt him who is found Tenant; 
upon which Lite. Sef. 685. puts this Caſe, That if the Diſſeiſor makes a 

eoffment of the Land to B. C. and D. and Livery of Seiſin is made to B. 
and C.; but D. was abſent, and never would agree to this Feoffment, nor 
ake the Profits; B. and C. die, the Diſleiſee brings a Writ of Diſſeiſin in 
the Per 2gainſt D. who pleads this Matter; tho* he is a Tenant of the 
Freehold of this Land, yet no Damages ſhall be recovered againſt him. 

in this Caſe, tho' the Words of the Act in their utmoſt Extent would 
domprize the Priſoner at the Bar; yet if the Parliament did not deſign 
ley ſhould, a Conſtruction ſhall be made accordingly. | 

That the Parliament did not intend to concern themſelves with Scet- 
nd, or the Natives thereof, appears, with.Submiſſion, by the Preamble 
[which is, as my Lord Cate terms it, Co. Lilt. 79. a Key to find put the 
Meaning of the Law- makers). 

The Words of the Preamble are. That upon the Concluſion of the 

eace between his Majeſty and the French King, it was become neceſſary 
for the carrying on a Trade between England and France, That the Sub- 
es of each Kingdom ſhould have, &c. I ſuppole it will not be pre- 
ended that Scotland can be comprehended under the Word, of England; 
nor Scetehman under the Word, the Subjects of each Kingdom, that is, 
of England and France.—— For if a Sco:chman ſhould be took to be a Sub- 
ect ot the King of England, yet I humbly conccive he was never teck to 


na. High Treaſon. 


of England has a double politick Capacity in'him, one as 
the other as King of Scotland; the two Nations are ab- 


(518) 
de a Subject of the Kingdom of England; the word Kingdom is the ſame 
as Realm, and is uſually applied to the Land of England, and not to the 
Dominions dependent on the Crown of England; as on the 35 Hen. VIII. 
C. 2. a Treaſon committed. in Tre/and was adjudged to be àa Lreaſon com- 
mitted out of the Realm of England, and triable as a foreign I reaſon, 
Orurke's Caſe, Ander. 202. Pl. 269. But if Kingdom or Realm ſhould 
be taken to have the ſame Signification as Nominion, that Caſe could not 
be Law, becauſe [reland was never held to be out of the Dominion of the 
Crown of England; ſo that, with great Submiſſion to your Lordſhip, no- 
thing in the Preamble affects the Priſoner at the Bar. | 

[The next Thing to be conſider'd, is, what the Parliament meant by 
the Words, I any of bis Majeſty's Subjedts, Nc. And I humbly hope 
your Lordſhip will think it reaſonable to let that Expreſſion be explained 
by the Word Subjects uſed in the Preamble, and fo interpret them his 
Majeſty's Subjects of the Kingdom of England, which this Priſoner is not; 
and the rather, becauſe to conſtrue them to extend to Scatelmen, will be 
an Interpretation that will make the Engl Parliament make an Offence 
a Treaſon, which will not be in the Power of the Engliſh Government to 
puniſh, unleſs by Accident: For if a Scotchman returning out of France 
into Scotland, contrary to this Act, ſhould be a Traitor, yet he could not 
be puniſhed here, unſeſs he accidentally care hither afterwards, becauſe 
the Engliſh Government has no coercive Means to feteh him from Scot- 
land hither to be puniſhed, —— But tis otherwiſe in reſpect of the Domi- 
nions depending on the Crown of England, as Ireland, &c. for a Man 
may be tranſmitted from England to Ireland, or Vice verſ:, to be tried; as 
Colonel Lundy was, 2 Ventr. 314. but England can't compel the Govern- 
ment of Scotland to ſend a Man hither from thence to be tried. Then I 
humbly conceive that it can't be imagined, that the Parliatnent deſign'd 
| to make an Offence a Treaſon, which can't be puniſh'd but by Accident 
bere, ſince 'tis below the Dignity of a Government to have Offenders 
againſt their Laws, in Crimes of fo high a Nature, out of their Power 
to puniſh— — But of an Engliſb Subject it would be otherwiſe, tho? he 
was in Scetland, or any foreign Prince's Dominion, becauſe they might 
proceed again{t ſuch a Perſon to Outlaw:y, and upon Attainder confiſ- 
cate his Eſtate. 
| Another Thing I muſt beg leave to offer to your Lordſhip, as a Proof 
that this Parliament did not intend in this Act to include Scotland, or the 
Natives of Scetland, is, that the Paragraph which makes the taking of a 
Charter or Grant from the late King James to be Treaſon, is ſo far from 
relating to Scotland, or the Scotch, that it does not make it penal for any 
Engliſhman to take a Grant of Honour or Eſtate in Scotland from the late 
King James; the Words of the Act being, to be had or enjoy'd in the 
Kingdom of England or Ireland So that the Parliament ſeemed induſtri- 
ouſly not to concern themſelves with any thing, relating to Scotland; and 
yet doubtleſs they might have made it Treaſon for any Englifhman to have 
took ſuch a Grant; and there bad been as great Reaſon ſo to have done, 
if they had thought fit to have meddled with any thing relating to Scotland, 
ſince the taking of ſuch a Grant in Scotland by an Englihman from the late 
King James, had been as great a Derogation to thę Liegance owing to the 
King, as if, it had been of any thing in England; the Acceptance of ſuch 
a Grant amounting to an Acknowledgment of another Power beſides the 
King's. So that for theſe Reaſons I humbly infiſt upon it, that the Parlia- 
ment did not intend to include any Scotchman within this AR, 

But, my Lord, taking it that Mr. Lindſay, tho'. a Native of Scotland, 
ſhould be within both the Words and Meaning of this Act; yet | muſt 
ſubmit it to your Lordſhip's Judgment, whether this Act could bind him, 


1 


he being beyond Sea, viz. in France, at the Time when it was made. I 
do agree, that if any of the Scots have Lands, &c. in England, they ſhall be 
liable to pay all Duties impoſed by Act of Parliament on thoſe 43.6 1 


do alſo agree, that every Scotchman reſident here, is bound by all the Laws 
of the Land; and fo are all Foreigners whatſoever (be they Danes or Swedes, 
or of whatſoever other Nation tney be) who live here under the King's 
Protection: But as ſoon as they are gone out of the Kingdom, their Alle- 
giance, which was but local, ceaſes, and they are no longer obliged by the 
Laws of England. It muſt be agreed, that no Englih Act of Parliament 
can bind Scotland, nor, as | humbly apprehend, the Scots, whillt out of Eng- 
land; if fo, then how could this Priſoner be bound by this Act, being a 
Scotchman, and out of this Kingdom at the Time when the Act was made? 
With great Submiſſion, his coming into England alone could not {ſubject 
him to this Law; for there ſeems to be a great Difference between this 
Act, and other general Acts or Laws of this Place : For, as I ſaid before, 
if a Scotchman comes into England, and inhabits here, he 1s liable to all the 
Laws then in Force, and ſhall be puniſhed for the Breach of any of them; 
becauſe he was before protected by thoſe Laws, and therefore muſt be 
obedient to them, But in this Calc, the Subjection to the Law, and the 
Offence, began at the ſame Inſtant ; for before his Landing in England, 
this Law had no Power over him, and the very Act of Landing made 
the Offence in this Indictment ; 'twill be therejore ſomething ſevere to 
conſtrue that Act, which only makes the Priſoner liable to the Law, to 
be a Breach of it. As to this Matter, there will be no Difference between 
a Scotchman or a Dane : Both, when here, are bound by the Laws ; neither, 
when abſent, Suppoſe it ſhould be enacted, "That if a Dane ſhould land 
in England without Licence from the King, he ſhould be a Traitor ; and a 
Dane notwithſtanding ſuch Act ſhoujd come into England without ſuch Li- 
cence, would he be a [ raitor ? With humble Submiſſion, Not. Such Act 
might amount to a Prohibition of his coming, and make him be uſed as 
an Alien Enemy, 7 Co. 6 B. as Perkin I arbeck was in Henry the VIIch's 
Time; but could not make him a Traitor, becauſe he owed no Allegiance 
to the King, nor Subjection to the Law, at the Time when the Act was 
made. As to the Prifoner's having been in England, and having reſided 
here before; that, I humbiy think, will make no Difference, becauſe 
his Subjection to the Engliſh Law ceaſed, as ſoon as he ſtept off from 
the Engliſb Shore. 

What I ſhall beg Leave further to inſiſt upon for the Priſoner (ſuppoſ- 
ing your Lordſhip ſhould be of Opinion againſt him on the former 
Points) is, That this Evidence don't maintain the Indictment. The In- 
dictment is for returning without Licence from France into England : 
| The Evidence is, That he returned out of France iuto Scotland, and from 
thence 
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| thence into England. The Ad of Parliament ie, That if any of His Aa- 
Jefty's Subjeits, &e. return into thit Kingdom of England, L His Maje- 
s Dominions : The Meaning of which, we for the Priſoner humbly take 
to be, That the firſt coming of any ſuch Perſon as is within the Act, into 
— of his Majeſty's Dominions, ſhall be the Treaſon; and that the Act 
did not intend to make every ſeveral Coming into every diſtinct Dominion 
a2 new Treaſon; as if ſuch Perſon ſhould come out of France firſt into 
Scotland, then into Ireland, thence into Ferſey, and ſo into England, the Act, 
with Submiſſion, did not deſign to make this Perſon liable to be indicted 
for four "I reaſons ; but that into what Dominion he firſt came, for that he 
was a Traitor and puniſhable: And that Conſtruction ſufficiently prevents 
the Miſchief and Dan r the Act deſign'd to arm againſt. For if à Man 
ſhould come without Licence into any one Dominion, and is look'd on as 
a dangerous Perſon, the taking away his Life will prevent any future Miſ- 
chiefs from him. If he has a Licence to come into one; tis to be beliey'd, 
with a great deal of Reaſon, he'may be truſted in any other of his Maje- 
ſty's Dominions ; or elſe his Majeſty would never have granted him a Li- 
cence to return into any of his Dominions, where he would be equally 
capable of putting in Execution any dangerous Practices againſt the 
Government. If that ſhould be the Meaning of the Act, then, with Sub- 
miſſion, this Indictment ought to have been for coming into Scotland, 
which was the Place he firſt came into, for there was the Treaſon, and not 
for coming into England. Beſides, if the coming into Scotland was the 
firſt and only Treaſon puniſhable by this Act, then we muſt offer the ge- 
neral Pardon of Scotland in the Priſoner's Excuſe: Not, my Lord, that I 
can pretend that a Pardon in Scotland can pardoa a Treaſon in England; 
but we muſt beg Leave to inſiſt upon it, as amounting to a Licence to 
return into Scotland. I do expect that it will be objected, that the Li- 
cence which this Act appoints, muſt be under the Privy-Seal of England, 
which this Scetch Pardon can't, be pretended to be. I confeſs, my Lord, 
the Words are, without Licence from his Majeſty under his Privy Seal. 
But *'tis not ſaid Privy-Seal of England. And tho' generally ſpeaking, 
when an Engliſh Act mentions the Great-Seal or Privy-Seal, it muſt be 
took to be the Great-Seal or Privy-Seal of England; yet in this Engliſh 
AR, if your Lordſhip will conſtrue the Words, His Moy Subjects, 
not only to be his Subjects as King of England, but as King of Scot- 
land, or any other Nation; if your Lordſhip will conſtrue the Word Do- 
minions, to be not only the Dominions dependent on the Crown of England, 
but alſo all other Dominions of which his Majeſty was King, as Scotland; 
by Parity, the Words, Privy-Seal, ought to be extended to all the FN 
Seals the King has, as King of England, or King of Scotland. And if fo, 
then ſince the Queen has in Her Proclamation declared, that her Pardon 
ſhall be took as beneficially as if it had been under the Great- Seal; but 
the Great-Seal includes the Privy-Seal, and is of greater Efficacy : We 
humbly hope, that it will be as beneficial to the Priſoner, as if it had been 
under the Privy-Seal ; nay, rather more, becauſe as to Scotland it pardons 
the Offence; for tho* the Return is after the Pardon, yet it pardons the 
going into France, which is the Foundation of the Crime, and without 
which the returning into Scotland, or any of His Majefty's Dominions, 
was no Offence: This is the Uſe the Priſoner would make of this Pardon. 
I can't preſs it as a Pardon of an Ergiih Crime; tho' with 22 Submiſ- 
ſion to your 3 it ſeems ſomething ſtrange, that Mr. Lindſay ſhould 
by virtue of this Pardon be a very good Subject of the Queen's in Scotland, 
and have all the ſame Liberties other of his Countrymen have there, and 

t that he ſhould be a Traitor againſt the Queen here in England ; that 

e ſhould be within the Queen's Protection there, and out of her Protection 
here; and yet at the ſame Time that his Allegiance to her can't be ſe- 
vered, nor he conſidered as a Subject to her, as Queen of Scotland, and not 
as Queen of England. 

But admitting the Pardon will not avail the Priſoner in any reſpect, and 
that your Lordſhip ſhould be of Opinion that his coming to England is a 
Treaſon, notwithſtanding he returned from France into Scotland firſt; then 
I muſt infift upon what Mr. Williams has before mentioned, that this In- 
dictment is ill, and that he ought to have been indicted in the County 
which he firſt came into, which was impoſſible to be Middleſex; and I mult 
ground it on the general Rule that all Crimes are local, and _— 
by the Grand Jury of the County where they are committed. Even in 
Batteries, which are tranſitory in Actions; yet, with Submiffion, Indict- 
ments are local, and muſt be enquired of by the Grand Jury of the Coun- 
ty where they are committed, My Lord, I ſhall trefpaſs no longer upon 

our Lordſhip's Patience, only juſt beg Leave to ſay, that upon the whole 
2 for the Priſoner at the Bar, | humbly infiſt upon it, That he 
being a Native of Scotland, is not within the Words of this Act: For it 
he ſhould be within the Words, yet he is not within the Meaning of the 
Act. But if both thoſe Points are againſt me, That, as this Caſe is, he is 
not obliged by it. If I ſhould fail in all theſe, then I muſt have recourſe 
to the Conſtruction of the Act, that it intended only to make the firſt En- 
try into any of the Queen's Dominions Treafon, and conſequently that 
this Treaſon was upon his Return to Scotland, and ought in the Indictment 
to have been laid as ſuch : For which Reaſon I humbly conceive, that 
the Indictment is not only ill, but that the Pardon will amount to a Li- 
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* 


Firſt, no Man can ſay a Pardon; if it had been under the Gria.zg 


cence. But if your Lordihip ſhould be of Opinion he is indictable for 
coming into England, that then the Indictment ought to have been laid in 
that County where he firſt came into. If any of which Points hold, with 
Submiſſion, the Priſoner can't be found guilty on this Indictment; but 
your Lordſhip will be pleaſed to direct the Gentlemen of the Jury to 
acquit him, which I humbly pray in his Behalf. 

Sir Thomas Powis. My Lord, I have obſerved theſe Gentlemen in 
the Method they have gone, and will follow them in the ſame Manner 
to give them an Anſwer. What we have to ſay will be nothing but 
with reſpect to the Law, as it now ftands upon the Act of Parlia- 
ment: Whether the Cale deſerves Mercy or no, is not the Queſtion 
here, that will be conſider'd in another Place, Our Part is to main- 
tain the Law as it ſtands with reference to this Indictment; it mutt 
be owned, that a great deal of that which has been ſaid might have 
carried Weight with it, if it had been pleaded in Scotland, where the 
Proclamation was made; but to make uſe of it here in Exgland, as 
having any Force in this Cafe, is not agreeable to Law or Reaſon. 


7 


| 
of Scotland, could pardon a Crime committed here in En LAS * 
is not ſo, for it is not under any Seal at al. Bet Pr ** 
to be taken in the Extent they would have it, * yet it would hl 
a ſufficient Pardon in this Caſe. For theſe two Things muſt de K 
ſidered. Firſt, It is'a Pardon only of Crimes committed in that K; * | | 
Secondly, It cannot be a Pardon of a Crime committed fince that 5. 
granted; for we muſt mind the Date of that Pardon, and the Cri we / 
tried for. The Sc:teb Pardon is dated in Merch 1702-3, that was 3; ; 
was Twelvemonth. No Man can ſay a Proclamation in tha“ Kin 2 i 
can pardon a Crime that was committed afterwards. Now this C. 
was committed in December laſt, for then it was he returned into 3 : 
land; therefore that Pardon can never extend to this Caſe. 80 that they - 
two Things, if conſidered, will be ſufficient to anſwer all that by - 
been inſiſted on by way of Pardon. Firſt, it is a Pardon of anothy 1 
Kingdom for Offences committed againſt the Crown of Scotland; h 
this Inditment is for an Offence committed againſt the Crown 4 | 
Exgland. And ſecondly, It was granted at a Time precedent w 
Time of this Offence committed: But next, they ſay, the Pardon N 
Scotland will amount to a Licence from the Queen to go into See! g h 
and that then by Conſequence he was free to come into Engin: * 
with Submiſſion, we think they cannot make ſuch an Inference, fn | 
the Queen's Pardon cannot extend to ſuch a double Purpoſe. Sup 4 
the Queen had expreſly pardoned his going into France and return, th 
into Scotland, that would not have amounted to a Licence to come ix Si 
to England. So that we deny their Inference, that the Pardon in da th 
land amounts to a Licence to come into F»g/:nd. But in the fem C2 
Place, If the Queen had expreſly given him a — to go into Scotland vi 
(tho*'I do not admit that to be the Caſe) yet I deny 2 that woll ha 
have been a Licence to come into, England. If the Queen under the w; 
Privy-Seal of Scotland, ſhould have admitted him to come into Scotland rt th: 
that would not have been a Licence for him to come into Englang, fot ad 
would have been a ſpecial Licence to go to one Place, which can never 
reckoned, in ſuch a Caſe as this is, a Licence to go to another Place i me 
another Kingdom. For the King or Queen might perhaps think f wh 
to licenſe one to come into Scotland, and yet not think it conveniey Ki 
to licenſe him to come ſo near their Royal Perſon, as he would þ the 
here in England. So that there is no ſuch Licenſe in that Pardon « ſel 
is inſiſted on; and if there had been, yet it would not have had the 
Operation to licenſe him to come to England. The next Thing je 
ſpeak moſt fully to (and which is very conſiderable, if they make it os * 
is, that the Words of this Act of Parliament, upon which the Indid. 
ment is founded, or at leaſt the Meaning of them, cannot be extend, { 
ed to a Native of Scotland. As for the Words of the Act, we ned Co 
do no more than read them, to make it appear to be otherwiſe. It; / 
obſerved by them very truly, that Scotland is no Part of the Kinga bou 
of England; but they muſt admit it as a Part of the Dominions d tho' 
the Queen of England, though not Part of the Kingdom of EHπ²⁹j,j to 6 
They would do little Service to the Subjects of Scotland, if they ſhoul Sub 
endeavour to overthrow Calvin's Caſe, which was fo ſolemnly dem. land 
mined near an hundred Years ago, which enables them of Scotland u Lay 
come into England, and enjoy the ſame Privileges here, as the Subjeth this 
of England do. Certainly, as they are let into all theſe Benefits H Hoy 
the Reſolution of that Caſe, fo they are at the fame Time the Sib turn 
jects of the King or Queen of England. That the Words thereſm e ther 
of the Act are againſt them, nothing can be plainer ; i any f that 
1 Subjects, who, fince the Eleventh of December, 1688, have , Eng: 
into France. This leaves them no room for Diſpute; it ſays ever 
if any of the Subjects of the Kingdom of England, — if any of Meno 
Majeſty's Subjects; fo that whoever was a Subject of the late K Cate 
is within the AR. The Words are without any Reſtriction what 12 
If any of His Majeſiy's Subjects; and the will not deny but that nd 
Scotchman was a Subject of His late Majeſty. But then they ſay, AW 14 C 
the Words ſhould extend to it, the Meaning of the Act cannot. Wil jc; 
Submiſſion, we think the Caſe before you is within the Words and! 
Meaning of the Act, and within the Miſchief which the Act provide N. 
againſt. For at the Time this Act was made, it being taken, Not ways 
of, that upon the Peace concluded, there would be a Door open have 
for a Communication between England and France, and that mu ame 
Perſons who had reſorted thither, who had been actually in Arms ther, ie, ac 
and other diſaffected Perſons, might take Advantage, and be encorB m2, | 
raged from thence to form and carry on treaſonabſe Deſigns and P led o 
tices againſt His Majeſty's Perſon and Government; "Therefore, # Bu 
obviate that Miſchief, this Act was made in ſuch general Woh geg. 
That if any of His Majeſty's Subjects, who had gone voluntaiMbur be 
into France, ſince the Time mentioned in the Act, without Licen%MWas to 
let them be born where they would, whether they were of the Matte 
Kingdom or the other, the Miſchief of their returning without under 
cence was equal. And by conſequence, it was the Meaning of M en 
Act to exclude one as well as the other; for the Deſign of Maag); 
Act was to Son the Danger that might ariſe by ſuch Perſons co My 
ing over. But as to this preſent Caſe, if what the Witneſſes hb. ret 
Fro be true, it would be very miſchievous indeed, if a Perſon Uh: 4; 
had been reſident here for near twenty Years, as the Priſoner was, %% 
his own Witneſſes, and afterwards went into France without a Licence ueen 


he may be allowed to return back again without a Licence, beci 
not originally a Native of England. By the ſame Rule, all che 
Perſons that have done the like, both of Scotland and Ireland, wos 
be at Liberty to return alſo, becauſe not Natives of England; Wi 
was not ſurely the Meaning of the Act of Parliament, nor ou 
the Conſtruction of the Words ſo to be taken. It's true, we ca 
here by an Act bind them in Scotland; but we are not now put 
in Execution this Act in Scotland, but putting it in Execution 9 


in England on a Scotchman that had been long an [nhabitant here ts, th 


My Lord, the next Thing that was inſiſted oo, is, that if he de fe ſays 
a Subject as = be conſtrued within this Act, and if the Pardon ed ret 
not have the Effect they contend for, yet they ſay, this Indictment 15 IE: . 
in the wrong Place, it ought ta haye been laid in the County where he Th)... 
_— 
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ee There need little to be ſaid to this, becauſe the Proſecution is made 

- the Party was apprebended. The Objection they make, is that 
you would render it impracticable to proſecute any for this Offence. For 
beste to know where a Man firſt privately arrived? That which 
* to charge him, is, that he was firſt found in ſuch a Place in 
7. for tis not faid in the AR, that they (hall not return to this or 
chat County, but not to England. And then wherever he is found in Eng- 
land, there the Indictment 22 be laid againſt him. And the Caſe of the 
Felony comes home to this Point; the Man that ſteals Goods in one 
County, may be indicted in any other County where he carries them. So he 
that returns into England contrary to the Act, wherever he is apprehended, 
he carries the Crime with him. And it does not appear, but that this is 
the firſt Place where be was found, They ſay, It is impoſſible to come 
from Scotland into Middleſex, without firit coming into ſome other Coun- 
iy; but it is agreed, that this is the Place where he was firſt apprehended, 
therefore, upon the whole Matter, the Fact being confeſſed, we inſiſt that 
he is within the Words and the Meaning of the Act, and within the miſ- 
chievous Conſequences which are intended to be prevented by it. 


n > 


) the Mr. Att. Gen. M Lord, I would not ſpeak any Lama | to aggravate 
0 Matters againſt the Priſoner ; but there have been ſome Things ſaid by 
! his Counſel, which I think fit to be taken Notice of.— They have given 
1 him a Character for his f aithfulneſs to the Queen, and called ſome Wit- 
6, neſſes to it: And Mr. Williams was pleaſed to ſay, His owning the Facts 
| : charged againſt him in the Indictment (whereby he faved the Court and 
5 the Queen's Counſel a great deal of Trouble) was an Argument of his 
den Sincerity.—I only ſay, | believe he had a better Opportunity by other Me- 
i Yes. thods, to have ſhewn it. My Lord, Every one knows from whence he 
2 came (viz. from France), and how long he ſtay'd there, and in whoſe Ser- 
low vice. And it would have been a better Argument of his Sincerity, if he 
woull had given an Account of his Knowledge of what paſs'd in France while he 
er the was there; and probably would have been of more Advantage to him, 


than ſaving the Trouble of proving what (he knew) we were ready and 
1 able to prove. 


ever x What has been ſaid as to the Act in general, is ſomething ſurprizing to 
lace me; to hear any Engliſhman complain of the Hardſhip of this Law, on 
ink & which the Priſoner is indicted, which was made for the Preſervation of the 
venien King's Perſon and the Government, and by the Wiſdom of the Nation 
ould u thought neceſſary. But as to the Matters of Law the Priſoner's Coun- 
rdon 1 ſel have inſiſted on, they are reducible to two Heads. 

2d the Firſt, That the Queen's Proclamation in Scotland, pardoning Her Sub- 
ng ies of Scotland of all Treaſons, &c. amounts to a Licence to return to 
it Scotland, by pardoning the Offence in going to France; and every SubjeQ 
Tai, of Scotland may lawfully come thence into England. 

extend. Secondly, That the Priſoner ought to have been indicted in the firſt 


ve ned County into which he firſt returned ; which is 3 to be Middleſex. 
| As to the firſt Matter, it has been ſaid, That a Native of Scotland is not 

_ ingdon bound, nor can be puniſh'd by a Law made in England. And the Counſel, 
nions d tho' they have not denied the Authority of Calvin's Caſe, yet they do ſeem 
Englad, to diſlike the Reſolution of it. Now he is (according to Calvin's Caſc) a 
y ſhoull Subject of England. That Cafe was more beneficial to the _— of Scot- 
land than to the Subjects of England; and it has been always allowed to be 

«tland oF Law ever ſince. But, my Lord, we are not to conſider this Gentleman in 
dude this Caſe as a Scotchman abſolutely, but as a Scotchman here in England. 

nefits H How far an Act made in England would affect a Scotchman that ſhould re- 
he da turn into Scotland, I need not meddle with. But the Queſtion here is, Whe- 
therefax ther an Act of Parliament made in England, will not bind every Perſon 


Per High Treaſoni. 


| 


„ of dat is refident here in England? Now the Priſoner was reſident here in 
have g England with his Family, and went hence to France: And by the Law, 
ſays nd every Scotchman reſiding in England, is an Engliſhman, and hath Right to 
ny. of WR enjoy the Privileges of an 1 This is the Reſolution of Calvin's 
ate K Cafe. I will give but one Inſtance of this. The Act of Navigation made 
whater, WW 12 Car. II. requires, in many Caſes of Goods imported, that the Maſter, 
wt that and three fourth Parts of the Mariners, ſhall be Engliſb. The Act of 
y ſay, 1 Cor. II. Chap. 11. of Frauds, declares, That any of her Majeſty's Sub- 
t. Wi es of England, Ireland, and the Plantations, ſhall be accounted Engliſb, 
ords ind no others. | 

t provid Now the Natives of Scotland inhabiting in England or Ireland, have al- 
en, Notaß ways been allowed to be Engliſb or 1ri/þ within the Act of Frauds; and 
or opens have enjoy'd the Privilege ever ſince of being Maſters of Ships: And the 
hat mu fame hath been allowed them on all Trials in the Court of Excheguer, that 
rms ther W's, according to Calvin's Caſe ; That to all Intents and Purpoſes, a Scotch- 
be encor Bl mm being in England, enjoys the Privileges of an Engliſpman, he is a Sub- 
and Pre ect of the Crown of England. 

erefore, & But give me Leave, my Lord, to conſider how the Priſoner comes to be 


Woch 25:cicd by this Act: Not as being her Majeſty's Subject, living in Scotland; 


voluntalWbut he is bound by this AR, as he is a Subject _— here in England. For 
t Licen* Was to what they for; that his Offence is going into France; that is not the 
f the 1 Matter he is charged with: That is the Deſcription of the Perſon that falls 
ithout 


under the Diſability of the Act: [A Man under theſe Circumſtances. ] But 


ng of it: returning from France into England (being a Perſon deſcrib'd by the 
zu of WA) is the Offence. | 
_ - My Lord, his returning is the Offence: Not his returning to Scotland, 
elles 


ut returning to England, or any other her Majeſty's Dominions, bound by 
the Acts of Parliament made in England. The Act is, If any of his Majeſlys 
dibjefls return: And every Scotchman that reſides here, is a Subject of the 


erſon 0s 
er wa, ; 


Licence seen. Every Law that is made in England will bind every Scotchman that 

e, becene\14cs here; and this will bind him from returning into England without 
all Licence; which is all that is in this Caſe. 

1d, wes It hath been objected, The Act cannot bind the Scots here, becauſe they 
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ave no Repreſentative in Parliament. But that is not ſo: They may be 
reemen of Corporations, and are capable of being Freeholders; and as 
uch, may be repreſented in Parliament. The Penning of the Act ſhews, 
de Parliament intended to include all Subjects, that might in the utmoſt 
Wituce be called Subjects. The Words are [If any of his Majeſty's Sub- 
C5, that have gone into France, ſhall return into England.] So that the 
Act lays, They that were his Majeſty's Subjects, and went into France, and 
id return, ſhall be guilty. Therefore, what hath been ſaid of the Laws of 
Mind binding Scotland, is quite out of this Caſe, 
5 Counſel for the Priſoner have argued, That the Proclamation of In- 
oL. V. De 


| 


8 (522) 
demnity in Scotland, is a Licence to return into Scotland. I would fain know 
Where they find that. If there were a Pardon under the Great Seal of Eug- 
land for all Offences committed, I would be glad to know whether that 
would be accounted a Licence to return into Scerland? No, certainly. 
They have faid, That the Matter that hinder'd the returning to Scotland, 
was the Offence of going to France without a Licence; which Offence is 
remitted by the Pardon. That is plainly a Miſtake: For the Act had not Re- 
gard to any Offence of going to France; referring to the 11th of December, 
1688, when, and long after, it was not any Offence to go thither without 
a Licence: Every Man, till the War was declar'd, might have gone thither 
without Licence. And yet by this Act, thoſe that went between that Time 
and the War declared, as well as thoſe that went during the War, are pro- 
hibited to return without Licence, So that the Pardon which they rely on, 
cannot avail the Priſoner : For the Act did not regard Crimes committed; 
but, as the Preamble is, it was made to prevent an Inconvenience which 
might follow by diſaffected Perſons returning, who might form and carry 
on traiterous Conſpiracies againſt the late King and the Government. And 
the Parliament look'd on Perſons to be diſaffected, that left their Country, 
and went and ftay'd in France after the late King went thither ; and there- 
fore judg'd it not reaſonable to have ſuch truſted here, without the Go- 
vernment ſhould licence their Return. 

The Perſons mentioned in the Act are characterized: So that as to the 
Matter of the Pardon (ifit were an Erg/i/5 Pardon) it would not bring them 
from under the Act. Beſides, any Licence or Pardon in Scetland, cannot in- 
demnify them from an Act made in England. The Law and the Seals of 
each Kingdom are diſtin: And an expreſs Licence under the Seal of Scot- 
land to return to England, nay an AQ of Parliameat for that Purpoſe there, 
would not avail ; for no Act of Scotland can take off a Diſability laid on 
by any Act made in England. For this AR is a baniſhing them from Eng- 
land, unleſs the Queen gives a Licence to return. 

My Lord, It is an extraordinary Thing which they argue from the Pre- 
amble of the Act, that mentions the carrying on the Trade between Eng- 
land and France; and Scetland being not named, the Act ſhall not extend to 
the Scotchmen. I do not ſee what can be gather'd from that—The Scotchmen 
reſiding here, are conſidered as Engl; and being here, are bound by the 
Engliſh Laws; elſe the Scots would be in a better Condition here than the 
Engliſh. But, my Lord, that which we inſiſt on, is, That the Scots reſiding 
here, are to all Intents Engliſhmen ; that they are ſubject to the Laws of 
England, and bound by them. The going firſt to Scotland will not avail the 
Priſoner ; for the Offence is, returning to the Place from whence he went, 
that is, Eng/and. Whether his returning to Scotland be an Offence within 
this Act or not, is not material; nor whether an AR of Parliament made in 
England, can baniſh a Scotchman. from Scotland: But it is, That an Act of 
Parliament in England may prohibit any Scotchman, or any other Perſon, 
from returning out of France into England. | 

My Lord, The next Matter, which they mightily inſiſt on, is, as to the 
Place of Trial: But if that Objection ſhould prevail, it would make the 
Act ridiculous and uſeleſs. For then it would lie on the Queen's Counſel 
to prove, Where a Perſon (who privately return'd, and got into the King- 
dom) firſt landed. But the Act ſays {If they ſhall return into England.) And 
wherever he is found, thither he is returned. There was an extraordinar 
Thing ſaid indeed: That if we can make it Treaſon wherever he is found, 
then he may be tried in every County he comes into, although he be par- 
doned, or tried, for returning into one County, Certainly that will not be 
ſo. For the returning is but one Treaſon ; and tho' he may go into ſeveral 
Places, yet when he is tried in one Place, and convicted and pardon'd for 
that, it diſcharges him wholly, For the returning is but one entire Offence, 
tho' _ been in many Places : The Queen may proceed againſt him in 
any one of them. It is like the common Caſe of an Eſcape. An Eſcape is 
an Eſcape in every County, wherever the Party goes afterwards: And the 
Party eſcaped, or the Sheriff may be proceeded againſt in any County whi- 
ther the Party eſcaped goes, as well as in that whither he firſt eſcaped. 
And without this be ſo, the Act can never be put in Execution. 

My Lord, I think this is the Subſtance of what they have ſaid; that an 
Act made in England, will not bind a Native of Scotland. We think an Act 
made in England, will bind ſuch a one reſiding in England. Now the Pri- 
ſoner was reſiding in England for twenty Years; and he is both within the 
direct Words, and within the Intent and Meaning of the Act. There are 
a great many of them that are in France: And I believe the Parliament ne- 
ver intended to leave the Scots free to return into England, any more than 
the Engliſh. | 

Mr. Lindſay. My Lord, I deſire to know, whether the Queen's Licence 
does not ſet us free, as well in England as in Scotland? And whether one 
that has a Licence to come into Scotland, may not come into England too? 

Mr. Att. Gen. One may be brought to a Trial here, tho' he had a Li- 
cence in Scotland. 

Mr. Lindſay. My Lord, Her Majeſty's Pardon extends further than a 
Licence : lt reſtores to all the Privileges I had before. 

L. C. J. Holt. If I take you right, you mean This Pardon in Scotland 
ſecured to you all the Advantages you had at the Time of your Birth, or at 
any Time before your Departure out of England ; fo that you are not to be 
impeach'd, or convicted of any Crime you have committed againſt the 
Laws of Scotland; but you are thereby upon the ſame Foot, and have the 
ſame Rights and Privileges as any other Scotchman hath, that hath never 
offended: And every innocent Scotchman hath a Right and Liberty to come 
into England when he will. Which is very true, that the Pardon diſcharges 
all Diſabilities and Incapacities that you have incurr'd by any Oltence 
committed againſt the Laws of Scotland, but not any committed againſt the 
Laws of England. That is, ſuppoſing the Pardon had been ſubſequent to 

our Return into Scotland, and that your Return hither had been High 
Treaſon by this Act. ; 

Mr. Lindſay. My Lord, I think this Pardon reinſtates me in all the Pri- 
vileges I enjoy'd before. : 

L. C. J. Holt. I tell you no: It only reſtores you to the Privileges that 
you had as a Scſchman; and which you would have loft, if convicted of 
thoſe Offences by the Law of Scotland; but exempts you not from any Pu- 
niſhment to which you were then obnoxious by the Law of England, 

Mr. Ait. Gen. My Lord, I would ſay but this only; That ſpeaking of the 
Pardon, as a Pardon, it cannot pardon a Crime before it is committed, If 
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the Pardon granted in Scotland, would pardon à Crime committed 

England; yet it would not pardon a Crime committed afterwards. , | 
| 1. Go Holt. But obſerve what he ſays. Says he, I am by this Pardon 
made a Free Scotchman : (And it is to be admitted, that the Pardon of Scot- 
| land has that Effect.) And if, ſays he, this Pardon has made me as Free a 

Scotchman as I was before, Ergo, ! may come into England, as well as any 
other Scotchman that was under no Diſability. ; 
Mr. Att. Gen. My Lord, he is bound by the Laws of England, as he re. 
ſided here: It has been the conſtant Practice. He does not pretend that he 
had King William's, or the preſent Queen's Licence to come into England; 
only that he had the Queen's Licence to come into Scotland. 

C. 7. Holt. You hear what he ſays. 

Mr. Soll. Gen. My Lord, the ſeveral Facts alledged inthe Indictment, are 
admitted to be true; except that the Priſoner was a Subject to his late 
- Majeſty ; and, that his Return into England ſince the 14th of January, 
1607, was without Licence. 

T is objected, he was not a Subject of his late Majeſty within the Mean- 

"7 


f the Act, becauſe he was a Scotchman. 
hoever is born under the Legiance of the King of England is a Subject 
of the King; and 'tis admitted Mr. Lindſay was ſo born. ; 

It has been likewiſe objected, His Return was not without Licence. 

Tiis not pretended he had ſuch a Licence as the Act of Parliament ſpe- 
cifies, and the Indictment mentions; a Licence under the Privy Seal, to 
return into England. 

But *tis infilted on, That the General Pardon in Scotland does, by Con- 
ſtruction of Law, amount to ſuch a Licence. 

It can't ſurely, with any Colour of Reaſon, be urg'd, That ſuch a Par- 
don ſhould be conſtrued any farther than a Licence to return into Scotland; 
and ſuch a Licence would not excuſe the Priſoner. 

My Lord, this Pardon in Scotland can have no Relation to the Offence 
in Queſtion, A Pardon in that Kingdom can't extend to = Crime, which 
by the Laws of Scotland can't be there puniſh'd. But had that Pardon, 
which paſs'd in Scotland, been under the Great Seal of England, it could 
have been of no Service to the Priſoner. As a Pardon it could not, becauſe 
* precedent to the Offence, and it can't by any Implication amount to 
a Licence, 


The Reaſon offer'd, why it ſhould be ſo conſtrued, is, That the Offence, 
whereof the Priſoner ſtands indicted, is of a complicated Nature: That it 
conſiſts of two Parts; going out of England into France; and, returning 
out of France into England That the firſt Part of this Offence (his going 
to France) being pardoned, he can't be proſecuted for his Return. 


The Suppoſition whereupon this Argument is founded, is a Miſtake: | 


For after the 11th of December, 1688, any Man might (before the War was 
roclaim'd) have, without any Offence, gone into France : And therefore, 
his going thither after the 11th of December, 1688, is no Part of the Crime; 
but a Deſcri tion of the Perſon, whoſe Return without Licence was 
enacted to be Hi h Treaſon. 
Mr. Conyers. My Lord, the Priſoner inſiſts on the Benefit of Her Ma- 
jeſty's Proclamation of Pardon in Scotland; which (as has been already 
taken notice of) bears Date in March, 1702-3, and cannot extend to par- 
don a Treaſon ſince that Time. The Treaſon for which he ſtands charg- 
ed, was not till December laſt ; then he came into England without Licence 
of the Queen: He voluntarily went into France without Licence, ſince the 
11th of December, 1688. He came back into England without Licence, in 
December laſt ; and for that he ſtands charged with Treaſon, by Virtue of 
the Act of Parliament in the ninth Year of the late King. But the Infe- 
rence he makes from this Pardon, by the Queen's Proclamation in Scotland, 
is, That he is thereby reſtored to all the Privileges of a Scotch Subject, and 
conſequently may freely come into the Kingdom of England, as any other 
of her Majeſty's native Subjects of that Kingdom may do. Now the Par- 
don in Scotland can only extend to exempt him from Puniſhment for any 
Crimes committed in that Kingdom ; and he can have no Benefit of it for 
a Crime committed againſt the Chas and Statutes of England, which is a diſ- 
tint Kingdom, and govern'd by Diſtinct Laws. And ſuch Inference as he 
makes from this Pardon, is both againſt the very Words and Meaning of the 
Act of Parliament, upon which he ſtands indicted. The Words are very 
expreſs and plain: Any of her Majeſty's Subjects, who have at any Time ſince 
the 1 1th of December 1688, voluntarily gone into France without Licence (as 
the Priſoner confeſſes he did) and after the 14th Day of January, 1697, Hall 
return into England, or any other Her Majeſty's Dominiont, without Licence 
ſhall be judged guilty of High-Treaſen. He was reſiding in England 
after the 11th of December, 1688. He went from England into France; 
and is returned into England without Licence, ſince the 14th of January, 
1697, and ſo is within the expreſs Words of this Act. And the Intent of 
the Act will appear by the Preamble. The Miſchiefs and Inconveniencies 
apprehended at the making of this Act, were, That the Freedom of going and 
coming out of England into France, and from France to England, by the re- 
ſpective Subjefls of each Kingdom after the Peace, might be an Encouragement 
to ſuch of the King's Subjects, who had been engaged in traiterous Deſigns and 
Conſpiracies again/t his Majeſty, who might be encouraged to form and carry on 
treaſonable Deſigns and Practices againſt the King and the Government, to come 
out of France inte England. The Perſons from whom thoſe Dangers were 
apprehended, were ſuch Perſons as are deſcribed in this Act; and therefore, 
for the Safety and Preſervation of His Majeſty's Perſon and Government, 
the Intent of this Law was to prohibit their returning into England, with- 
out ſuch Licence from His Majeſty under His Privy-Seal. 


JL. C. J. Holt. Have you any more to ſay? Or have you any thing to reply? La 


Mr. Williams. My Lord, we would ſave your Lordſhip's, Time as much 
as might be; but we humbly inſiſt, that our Objections are not anſwer'd : 


And it _ upon a new Law, and in Caſe of Life, wepray that the Mat- | 


ter may be found Specially, 

L. C. J. Helt. If we ſee any Reaſon to doubt it, it ſhall be found Spe- 
cially. But what you have ſaid, overthrows Calvin's Caſe ; for you urge, 
That you are a Subject of Scotland, and fo not within this Act of Parlia- 
ment. But you ought to conſider, "That as you are a Subject of Scotland, 
ſo alſo you are a Subject of the Crown of England by being a Native of Scot- 
land ſince the n e of Scotland to Ingland, which is by the Law of 
England. And if the Caſe had been, that you had only departed from Scot- 
land into France, and from thence returned into Scotland, and ſtay'd there 
without ever coming into Zng.and, the Caſe would have been much dif- | 
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ferent : For it may be, the Law of England cannot oblige a Scorch, 
any Act py 6 in his own Country (though there is no Oc — 
give any Opinion aß that); but an Act of Parliament in England, may hy 


Ject any Scotchman to any Penalty, for any Act that heſhould do in 
Suppoſe a Scotchman going dut of Scotland into France, ſince the 
December, 1688, that ſhall. return into England ſince the 34th of 
1697, he ſeems to be within the Words and Meaning of 'the A 2 
there is no need of determining that Point now: The Priſoner be; 
Scotchman born, and having been in England for a long Time, and deg.,.** 
from England into France within that Time, and returning into E, ley 
afterward, is to all the Purpoſes within the Letter and Deſign of the 4g 
For being a Reſident in England at that Time, you are to all Purpolg, 
Subject of the Crown of Engiand, as much as any Native of England; 2 
your departing into France, and remaining there for ſo lon 
turning without Licence, is the ſame Danger that the Act of Pailia med 
intended to prevent. 

Mr. William. My Lord, I would not preſume to fay any thing in De 
rogation of Ca uins Caſe: But I ſay, that tho“ a Scotchman may be 1 
Natural · born Subject of England, yet he may not be within the Mea; 
of this ſo penal a Law-. | ”Y 
I. C. I Hole. Certainly within the Meaning, if within the Words a 
| Reaſon. But there is another Point that you, bis Counſel, have in big 
Behalf; which is, That this Pardon is a Licence to him to return into da 
land. Which in Truth is not; for it is to another Purpoſe, viz. Topu. 
don and diſcharge all Treaſons and Crimes committed in Scotland; but ag 
give a Licence to return into that Realm : But ſuppoſe it tv be a Liceng 
to go into Scotland, that will not be a Licence to return into England. The 
Treaſon is, to return into the Realm of England, or any other His Maja. 
45 Dominions. Another Matter that you have inſiſted upon, is, Thy 

uppoſing this to be a good Pardon under the Great Seal of Scotland, it hat 

pardon'd the Offence of going into France, The Return into England cut 
be High Treaſon ; becauſe the Treaſon conſiſts of two Facts, ſay you, which 
are, The departing into France, and, The returning into the Queen's Do 
minions. Like unto the Caſe, when one gives — * a mortal Wound, a 
which he languiſhes, and before he dies the Stroke is pardon'd, and the 
the Party dies: Afterwards it will not be Murder; becauſe that Act, wic 
ſhould make it ſo, is diſcharged by the Pardon. To this a plain Anſwer hy 
been before given by the Queen's Counſel ; That going into France ſing 
the 1ith of Doanber, 1688, is no Offence originally; but only the Retun 
of ſuch Perſon is made High Treaſon, and from that Return doth the Hyt 
Treaſon commence. Therefore ſuch a Pardon, under the Great Seal & 
England, could not have diſcharged him from being guilty of High Tre 
ſon, if he had returned afterwards, 

But, ſays he for himſelf (as I apprehend him,) That this Pardon hathmay 
him a Free Scotchman, to all Purpoſes, as if he had never offended. An 
tho' the Pardon can't have any Operation to diſcharge him of any Cring 

committed againſt the Law of England; yet it bath is Effect, by putting 
him in theſame State of other Scot to enable him to come into E 
It is true, this Pardon puts him in the ſame Condition, in which ate 
Scotehmen are by the Law of Scotland; but it puts him not in the ſame Cond 
tion that other Scotchmen are by the Law of England. By the Law of Englad, 
Scotchmen may at any Time come into England: But the Law prohibits thok 
who are Subjects, and went into France without Licence, to return in 


* 
ey who were born in Scotland, may inherit Lands in England: Buti 
an Alien to England and Scotland be naturaliz'd by Act of Parliament i 
Scotland; though he is to all Purpoſes a Natural-born Subject of K 
by the Law of that Realm; yet not therefore Inheritable to Lands in Ey: 
land, becauſe he is not a Natural-born Subject by the Law of England. 

There is another Queſtion hath been ſtirr'd ; which is, That he ſhoul 
have been indicted in the firſt Engliſß County into which he came: Fort 
appears, upon the Evidence, that he came from Scetland. Now Mi 
can't be the firſt County; but it muſt be Northumberland : For upon hi 
coming there, the Treaſon is complete; and his proceeding further im 
other hee: hy can't make it more Treaſons than it was before. As totlt 
Caſe of Felony, ſtealing Goods in one County, and carrying them int 
another; it is Felony in every County they are carried into. A Prifont 
eſcapes from a Gaol in one County, and then goes into ſeveral Countia 
it is an Eſcape in every County into which he comes; which is a Caſe ve 
oppoſite to this in Queſtion. Suppoſe a Man committed for Felony! 
eſcaped out of Newgate into Northumberland; may he not be indicted i 
Northumberland? He came voluntarily into this County of Middle/ex ; u 
certainly may be indiRed, and tried here. Indeed, if he had been taken - 
one County, and carried into another County, that would be another Cg 
becauſe he came there by Coercion. | 

Mr. Williams. Now, my Lord, in this Caſe, the Priſoner comes into 
County of Middleſex to ſurrender himſelf; and coming into Mid2l:ſex wi 
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an Intention to ſurrender himſelf, when a Warrant is out againſt him, Cl. if 
not be Treaſon in Middleſex, tho his firſt coming into England were «hl Jury. 
mitted to be "Treaſon. | Cl. of 
L. C. F. Holt. That does not appear : He ſays otherwiſe himſelf. Jury. 
ſays, he heard there was a Warrant out againſt him; and then he ſur Cl.; 
der'd himſelf. you; 
L. C. J. Trever. I do not think, if he had come into this Count! WF not g. 
ſurrender himſelf, it would have alter'd the Caſe. If he had ſurrendet Ferems 
himſelf in the firſt County he came into, he would have been within C V. 
W. reaſon 
Mr. Milliams. My Lord, with humble Submiſſon, if he comes in arena 


England, he, by that, commits Treaſon. But if, after his coming into l 
land, and before he comes into Middleſex, he hears that in Middleſex tb 
is a Warrant out againſt him; and, purely to ſurrender himſelf upon th 
Warrant, he comes into Midaleſex, and ſurrenders himſelf in Miadllſa 
with humble Submiſſion, this Act of Surrendering himſelf, which the 
ſoner does in Obedience, and in Juſtice to the Proceſs of Law, wan 
amount to make him guilty of High- Treaſon in Midaleſex. 


I. C. J. Holt. This is not the Caſe. However, we are all of Opinic igh-4 
that alters not the Caſe: (For I have conſulted my Lord and Broten C A 
Have you — more to ſay for the Priſoner ? Or has he any thing more d there, 
ſay for himſelf ? Bls again 

Mr. Lis 


þ 


Mr. Lindſay, My Lord, I have told you what was the Motive 
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England; That 1 was to come to my Wife and Chil- | 
being that I might have done it without creſpaſſing againſt the 
becauſe 1 faw- others did ſo before me. Now, if it be taken as a 

alt in me, and not in others ; that will be very hard, my Lord. If I 
dene offended: ene Ignorance. eg . 2 
Hal. Ignorance of t w is no Excuſe: But that ma 
N Cankderation, which doth not belong to us. Have: you 
? 


more to ſay 


- Lindſay. If I have by my Ignorance offended in this Point; and if 
5 wy 
Load wil 


Indemnity in Scotland will not avail me, I humbly beg your 

intercede for me to her Majeſty. 
L. C. J. Holt. Gentlemen of the Jury, this Priſoner, David Lindſay, is 
ed 25 High-Treaſon upon the Statute that was made in the Ninth of 
: lam. The Offence ſet forth in the Indictment is to this Effect, 


being a Subject of the late King, did, ſince the 11th of Decem- 
of this Realm into France, and that he has returned in- 
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drens 
Law, 


1 
his AR 
then (as 


merce ive an Oppor- 
— to thoſe Perſons to return to England, whom the Wildom of the 


Nation thou ht dangerous to the Goverament; that is, thoſe that had 
deen in the Service of the French King, and others, that by 2 
the Realm ſince the 11th of December, 1658. Therefore, to prevent al 
Danger to the King and his Government; this Act was made, to make 
ſuch a Return to England by ſuch Perſons, to be ſo penal as to amount to 
High-T reaſon. AG 

ow, the Queſtion is, whether this Priſoner be guilty. It does appear 
that he is a Native of Scotland, and alſo that he was here in England for 
many Years (I think one of his own Witneſſes ſays about twenty), and 
did ſince the 11th of December, 1688, and he returned into Scotland 
fince March was Twelve-month, and came into England afterwards about 
December laſt, which is alſo admitted. So that it appears he is in the 
Words of the Act, and had no Licence under the Privy-Seal. 

But that which he inſiſts upon by his Counſel is, that he was a Scotch- 
man by Birth, and had an Invitation to return into Scotland, and had the 
Queen's Pardon, whereby he was pardon'd all Manner of Offences. It's 
rue, he admits he was at St. Germains, but returned into Scotland in order 
> take the Benefit of that Pardon. He was at firſt ſecured by the Go- 
inment there, but he had the Benefit of the Pardon allow'd him, and 
as diſcharged. And then he ſays, he did defire to come into England, 
id would not continue longer in France, becauſe he would not be a Pa- 
jſt. That when he was in Scotland, he deſired to come into England too, 
nich he thought he might upon the Account of his Pardon in Scotland; 
and he adviſed with Counſel, whether he might ſafely come into England, 
and they told him he might, as he ſays. 

The Queſtion is, whether any of theſe Things will be to his Advan- 
ace, Firſt, It is a Law of England that he is indicted upon; no Pardon 
inder the Great-Seal of Scotland can diſcharge any Crime committed 

ainſt the Law of England, neither can a Pardon under the Great-Seal 
7 England diſcharge any Crime againit the Law of Scotland. But ſuppoſe 
je had had a Pardon under the Great-Seal of England before his Return; 
hat would not have pardon'd him in this Caſe: For his Offence is not 
n going into France, and coming into England in Time of Peace; but 
hat having ſo gone, he returns without Licence, that is the Fact that is 
nade ſo penal. Now a Pardon given before a Man commits any Of- 
ce is ineffectual ; the Queen cannot pardon a Crime before it is com- 
itted. 
But, ſays he, I am by this Pardon, made to all Purpoſes a free Scotch- 
n, | am reſtored to all my Capacities that I had loſt ; therefore, if 1 
ave all the Capacities that I had as a Scotchman before, I may come into 
England. Now that is a Miſtake, It's true, he is reſtored to all the 
apacities of a Scotchman, which is to be had by the Laws of Scot- 
but a Pardon in Scotland cannot give him thoſe Privileges he had 
dy the Law of England, and therefore cannot diſcharge him from an Of- 
ence committed againſt the Law of England. Nay, if he had been in 
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Counties otland, having eſcaped after he had been here, that would not have been 
Caſe ei ectual to diſcharge him from his Offence againſt the Law of England. 
*elany | entlemen, the Matter is before you; he is a Subject of the Queen of 
ndicted end, he has departed from England ſince the 11th of December, 1688, 
lleſex ; wh d has returned hither without Licence under the Privy-Seal. And if 


ou do belicve all this, then you are to find him 
lieye it, you are to acquit him. 


n taken guilty ; but if you do not 
ther Cas | 


s into d Then the Jury withdrew, and in about Half an Hour returned into Curt. 
4leſex wi 
him, * 


, Cl. if Arr. Gentlemen, are you agreed of your Verdict ? 
4 were 


Jury. Yes, 

Cl. of Arr. Who ſhall ſpeak for you? 
Jury. Our Foreman. 

Ci. of Arr. David Lindſay, hold up thy Hand. (hich he did.) How 
y you? Is heguilty of the High-Treaton whereof he ftands indicted, 
not guilty ? . 

Fireman. Guilty. 
Cl. of Arr. What Goods or Chattels had he at the Time of this High- 
reaſon committed? 

oreman. None that we know of. 


ſelf. 
he ſu K 


Count? 
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Then the Court adjourned till Five of the Clock, 
upon! 
leut Five of the Clock the Court met, and the Priſener being brought, the 


Court proceeded. 


Mr. Att. Gen. My Lord, Mr. Lindſay the Priſoner hath been convicted 
Hizh-Treaſon, and I pray the Judgment of the Court. 
Cl. if Arr. David Lind ay, thou haft been arraigned for High-Treaſon, 


thereof convicted ; What haſt thou to ſay why Judgment ſhould not 
als apainſt thee? 


Treaſon, © (526) 
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ner 7 Holt. Have you any thing to plead for yourſelf, or by your 


Mr. Williams. My Lord, I did deſign to have inſiſted upon a Point in 
relation to this Statute, upon which the Inditment againſt the Priſoner 
is grounded; but underſtanding it has been already under the Conſidera- 
tion of your Lordſhip, and the reſt of my Lords the Judges, and that it has 
received your Lordſhip's Determination, I ſhall chooſe to wave it; but 
this, with Submiſſion, I do inſiſt upon: That it is not ſhewn in this In- 
dictment that the Priſoner was a Subject of King Muliam at the Time of 
his going into France; or at the making of this Act. Now, as | humbly 
conceive, the very Words of the Act require, that the Party ſhould be a 
Subject at that Time. The Words are thus, If any of His Majeſty's 
Subjects, who have after the 11th of December gone into France, if they 
return without Licence, they ſhall be guilty of High-Treaſon. Now, by 
the Words of the AR, it ſeems requiſite that he ſhould be a Subject at the 
Time of his going into France; or at leaſt at the Time of the making of 
the Act. So that, with Submiſſion, the Indictment does not agree with 
the Act of Parliament, unleſs it be ſhewn that the Priſoner was a Subject 
at the Time of his going to France; and no Indictment in any Caſe, 
much leſs an Indictment for High- Treaſon, ſhall be aided by Intendment. 
And in this Caſe, my Lord, there is the leſs Room for an Intend- 
ment, that the Priſoner was then a Subject, becauſe it is not ſhewn that 
the Priſoner was a natural-born Subject, or that his Treaſon was contra 
naturalis Allegiantiæ Debitum. And it not being ſhewn that he was a natu- 
ral Subject, it muſt be ſuppoſed he became a Subject by Naturalization, or 
by Denization, which might be ſince his going into France. My Lord, 
| muſt own, 'tis ſaid in the Inditment that he was a Subject of Kin 
illiam, but *tis not ſaid when he was a Subject; ſo that it may be as well 
ſuppoſed he became ſo after he went into France, as before; and the ra- 
ther in regard he is not ſhewn to be a natural-born Subject. And we take 
it, that by the Penning of this Law, which ſays, If any of His Majeſty's 
Subjects, who have gone into France, &c. it muſt be meant of a Subject 
at that Time, or at the Time of his going into France; and it not being 
ſhewn that he was a Subject at that Time, we humbly take it, that the In- 
dictment is inſufficient, 
Mr. Raymond. My Lord, we ſay, with great Submiſſion, that this In- 
dictment is not good, becauſe it does not ſhew that Mr. Lindſay was a Sub- 
ject of the late King at the Time of the making the Act, or any Time be- 
fore. If this Perſon had become a Subject of the King after the making of 
the Act, as he might by Derivation, and had returned into England, having 
been in France in the Time mentioned in the AR, he would not be within 
the Act. Therefore, it was neceſſary to ſhew at what Time he was a Sub- 
jeR. It is not laid in the Indictment, that he was a natural-born Subject, 
nor do I pretend that it is neceſſary in an Indictment for Treaſon, becauſe 
one that owes Local Allegiance may be guilty of Treaſon, But they ought 
to have averr'd either that he was a natural-born Subject, and that he ſhall 
be intended fo always ; or elſe, that he was a Subject at the Time of the 
making of the Act, otherwiſe we won't be within the Act; becauſe the 
Words of the At ſeem to tie it up to Subjects at the Time of the making 
the Act, by the Words which follow, viz. Who have gone into France, &c. 

Sir T. Powis, I have look'd both into the Indictment and the Act. One 
Part of the Objection is, that he is not a natural Subject. That is not to 
be inſiſted on, for there is no ſuch Thing in the Ad; for the AQ ſays, /f 
any of his Majeſty's Subjetts; and there is no Need of laying any more in the 
Indictment than the Act requires; and it was not intended to be confined 
to ſuch. The other Part of the Objection is, That it is not alledged that 
the Priſoner at the Bar was the Subject of King William at the Time when 
the Act was made. Now there is no Need of alledging theſe Words in the 
Indictment ; for the Act runs thus: Therefore be it enacted, that if any of 
his Majeſty's Subjects, who have at any Time, fince the 11th of December, 
1688, voluntarily gone into France, without Licence from His Majeſiy King 
William, or from Queen Mary, ſhall return: And the Iadictment does lay 
it, that this Priſoner was a Subject of the late King William, and that he is 
now a Subject to the preſent Queen; and that he, after the 11th of Decem- 
ber, 1688, did go into France. Now ſure here is alledged in this Indict- 
ment that the Act refers to; that is, That if any Subject, — went into France 
2 the 11th of December, 1688, all return into England. And the In- 

ictment ſays, he was a Subject of King William, and that he did go into 
France after that Time, and did return into England after the Time pro- 
hibited by the Act. Here is nothing required in the Act, but what is laid in 
the Indictment, And it is a very ſtrange Objection, to ſay, That we ſhould 
aver that he was a Subject when this Act was made: 'I his ought to have 
been ſhewed on the other Side, if it be otherwiſe. Here is that in the In- 
dictment which is conformable to the Act, and there is no more neceſſary, 
than to deſcribe the Perſon according to the Act. 

Mr. Ait. Gen, My Lord, we haye taken that Method in the Indiftment 
that is proper; that is, to purſue the Act of Parliament: We have laid him 
as the Act deſcribes, Now they ſay, That it being not ſhewn that he was 
a Subject at the Time of his going into France, he is not within the Act. 
But when a Man is laid in the Indictment to be a Subject, it is a ſtrange 
Objection, to _ we muſt mention the Time of his beginning to be a 
Subject. We have ſhewed he was a Subject before the making of the Act, 
and we have ſhewed he was a Subject after; and he is preſumed to have 
always been a Subject, unleſs ſpecial Matter is ſhewn when he was not a 
Subject, as that he was an Alien, and at a particular Time naturalized or 
made a Denizon ; which without Proof will not be preſumed ; and this 
Objection ſhould have before ariſen from Evidence. It is laid likewiſe to 
be contrary to the Duty of his Allegiance, being a Subject of the late King 
William, and of the preſent Queen. 

Mr. Williams. My Lord, this Exception againſt the Indictment ſeems, 
with great Submiſſion, not to be anſwered; I go upon the Words of the Act: 

If any of his Majefly's Subjetts, who have ſince the 11th of December, 1688, 
gone into France. My Objection is, That it is not ſhewn, that at the Time 
of going into France, nor when the Act was made, that the Priſoner was a 
Subject; and it not being ſo ſhewn, to intend the Priſoner then a Subject, 
is helping the Indictment by Intendment, which cannot be. And I ſay, 
there is the leſs Room for this Intendment here, becauſe this Priſoner is 
not ſhew n to be a natural Subject. 

Mr. Raymend. My Lord, every Word of this Indictment would have 


Mr. Lindſay. My Lord, I refer myſelf to the Queen's Mercy, 


been true, if this Gentleman bad been an Alien, and become a Subject af- 
tet 
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ter the Act was made, and-before the late N 
a Caſe he would not have been within the Act: For if he 


'Stra 


into 
within the Act, becauſe the Act ſays, If 


the Act was made: And yet that is all this Indictment ſays. 
L. C. J. Holt. That is a foreign Suppoſition. Can any 


was an Alien, and happen. to be naturaliz'd 5 
does not ſay, If he ſhall be a Subject at his 
in France fince ſuch Time, and return after this Act. 


— 


He was a Subject to King William, and to Queen Anne; and that he 
went away ſince the 11th of December, 1688, and returned into England 


without Licence. 


This is an Indictment formed ſuitable to the Act of Parliament; it 
purſues the Words of the Act of Parliament. The Act deſcribes the Per- 
ſon, and ſets out what ſhall be the Offence that is, one that is a Sub- 
ject of the King, and has gone away into France ſince the 11th of De- 


cember, 1688, and ſhall return without Licence. 
Mr. Williams. It appears not he was a Subject when he went away. 


L. C. J. Holt. If any of his Majeſty's Subjefts, that have gone away fince 
the 11th of December. It does not ſay, Any that ſhall go away; but that 


have gone away after the 11th of December. 


Mr. Juſtice Powel. A Subject is ſuppoſed to be a natural Subject, un- 
leſs he be naturalized afterwards : But now he being ſaid to be a Subject 


according to the Act, ſuppoſes him to be a Subject then, 


Mr. Raymond. My Lord, we think, with Submiſſion, this is not an 


to other Indictments. 
ugh that he is ſaid to be a SubjeR. 
T muſt there not be a Diſtin 


Indictment accordin 
Mr. Juſtice Powel. It's eno 
Mr. Raymond. But, my Lord, 

that only owes local Legiance ? 

RT jaſtice Pawel, 

the Evidence. 

Mr. Mill ams. My Lord, we humbly think it muſt 
was a Subject, at leaft at the Time of the making of the Act. 

Mr. Juſtice Powe/, We muſt take him to be a natural Subject, unleſs 
the contrary appear. | | 

L. C. J. Trevor. We ſuppoſe that he was a Subject at the Time of his 
oing out of England; and that the Indictment ſufficiently ſets forth. 

if you could have ſhewn that he became a Subject afterwards, that might 
u; but elſe it ſignihes nothing. 


have help'd = 

L. vw at. Have you any more to ſay ? 

Mr. Williams, If we have ſlipt any Thing on Behalf of the Priſoner, 
which might have been of Service to him, we hape he ſhall not ſuffer for 
any Omiſſion of his Counſel ; and therefore humbly pray, that your Lord- 
ſhip will favour him, and will be pleaſed to hear him for himſelf, 

Mr. Lindſay. My Lord, What I have done has been out of Ignorance, 
and being ſupported by what other People did. And therefore, my Lord, 
having come into England by myſelf, I did not come with any Deſign of 
Harm, or to do any Thing contrary to the Law. As I am a Scotchman, 
it is not to be preſumed I can underſtand the Laws of England : And 
therefore, if I have done any Thing amiſs out of Ignorance, I hope your 
Lordſhip will make a favourable Conſtruction of it; and repreſent my 
Caſe to the Queen, And I hope, as Her Majeſty has given me the Effects 


of her Mercy in Scotland, I ſhall not feel the Effects of her Difpleaſure 


in England. 

L. C. J. Holt. Mr. Lindſay, You have been indicted, and upon the 
Evidence of your own Confetlion of the Fact alledged againſt you, and 
after a great Debate in Matter of Law (which by you, and your Counſel, 
was urged on your Behalf) are convicted of High-Treaſon. That which 
now remains, is. To pronounce Judgment of Death upon you, which you 
are to ſuffer in that Manner which the Law hath appointed. Your Crime 
is, returning from France without the Queen's Licence; having before 
gone thither without any Licence from the late King or Queen, That 
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xd. And yet in ſuch 
been a 
nger, and after the Act had been denizon'd, and then had returned 
abend, having before been in France, that would not have been 
of the King's Subjecti, who-bave 
gone into France, ſhall return: Which muſt be meant, that were fo before 


Man ſuppoſe, 
that ſuch a Man that has been in France, that he ſhould be naturaliz'd or 
indenizon'd after ſuch an Act was made ? And ſuppoſe it were ſo, that he 
general Words ; the Act 


eparture ; but if he were 


ion between 
a Subject that owes natural Subjection, and commits Treaſon, and one 


ou might have ſhewn that, when you were upon 


be ſhewn that he 
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Law which hath made ſuch your Return to be an Offence'of fo high 
ture, cannot (by any conſidering Engliſh Proteſtant) be thou wht 6 * 
vere: For they who, in the Time mention'd in the Act, choſe 11 ® 


run into France, than to ſtay in England, could have no other — | ” 


than an Affection to an Intereſt oppoſite to the Proteſtant 
the ancient Conſtitution of this Kingdom. For they were received 
tected, and. encouraged by that Prince, ho is a dangerous and prok — 
Enemy both to our Religion and Government. The Wiſdom of the 
tion thought it abſolutely neeeſſary to keep them out; "unleſs they d 
either clear their Innocence, or give Satisfaction by their Re 


that they were fit to be truſted here. For he that ſhould adventure on 
turn, without doing either, muſt be preſumed to come. in upon the uy 


Principles, and with the ſame Purpoſes, with which he went out: Whiz 
muſt be a conftant Danger, even to the Foundation of our Governg 8 
which is eſtabliſhed upon the Proteſtant Religion, and the Laws of 
Kingdom. As to theſe Circumſtances — you have mentioned I 
peculiar to your Caſe, they fall not under Conſideration ; fince : 
not ſufficient to j 3 in acting contrary to the Law. Of what 
ſideration they may be to obtain the Queen's Mercy, falls not under 
Cognizance; for that is a peculiar Attribute, inſeparable from Her My 
jeſty's Royal Perſon, by whom it can only be diſpenſed. Our Buſineß 
to put the Law in Execution. And you muſt be convinced in your 
Conſcience, that you have been convicted on a full Evidence, proving 
Fact, which hath proceeded from your own Mouth, We have all ke 
and debated that Matter of Law which you urged by your Counſel in 
own Behalf ; and are all of Opinion, that doth not avail you; but w 
are an Offender againſt an Act of Parliament: And nothing remains wy 
but to pronounce the Sentence of the Law upon you ; which is, 


That you ſhall be conveyed from hence to Newgate, the Priſon from ul 
you came, and from thence to be drawn upon a Hurdle to Tyburn ; wher, 
are to be hanged by the Neck, and while you are alive to be taken duun 
privy Members are to be cutoff, and your Bowels to be taken out of your 
and burnt in your View ; your Head is to be cut off, your Body is ta be di 
into four Parts, and your Head and your Quarters are to be diſp:ſed a 
Majeſty ſhall appoint. And the Lord have Mercy upon your Soul. 
Mr. Lindſay. My Lord, I beg that my Wife and Children may cone 
me; and that I may have a Miniſter of the Church of England allow' 
L. C. J. Holt. You ſhall have whom you will, according to whit 
uſual in ſuch Caſes. 
Mr. Lindſay. I deſire my Wife and Children may come to me a 
without the Keeper. 
L. C. J. Holt. That is not to be permitted, that may occaſion Du 
Mr. Lindſay. I deſire they may be lock'd up with me. 
L. C. F. Holt. Mr, Lindſay, It is a Charge on the Keeper, that 
admit them; but ſo as may not occaſion any Danger. 
Mr. Lindſay. It is a Trouble to the Keeper to wait on me ſo long{ 
or three Hours together) which was the Reaſon I deſired it, And 
| Miniſter come to me, I deſire we may be private. 
L. C. F. Holt. He will uſe you with all the Charity that may be; 
he muſt do what is prudent, Nothing that is reaſonable, or fit, ſuul 
eny'd you. 
Mr. Lindſay. My Lord, I ſhould be forry, if I deſired any thing th 
unreaſonable, My Lord, I ſuppoſe it is my Time now to ſay any Thi 
I ſhall ſay only thus much; that is, I well underſtood what Circumſta 
was in: I believe no Scotchman has been call'd in Queſtion upon 
Act; and I believed in my Conſcience I was not guilty. 
L. C. J. Holt. You are guilty of the Fact charg'd upon you; a 
was a very reaſonable Law. 
Mr. Lindſay. My Lord, 1 own, the Reaſon was good for making theA8 
but that the Reaſon that I am guilty of the breaking it, I cannot ownt 
I. C. J. Holt. You are guilty of the 2 you are charg'd with. | 


that you can do now, is, To appeal to the Mercy of the Queen; & 
y Lord, I reſt upon your Lordſhip's repreſenting 


the beſt Judge of it. 
Mr. Lindſay. M 
Caſe to the Queen. | 
Her Majeſiy was afterwards pleaſed to grant him a Reprieve, 
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The Queen again/t John Tutchin. 
London il. HE Information ſets forth, That the Defendant being a 
editious Perſon, and a daily Inventor and Publiſher of falſe 
News, and horrible and falſe Lies and ſeditious Libels, and a perpetual Diſ- 
turber of the Peace f this Kingdom ; and wickedly and 9 deviſing the 
the 


Government, and Adminiſtration of Fuſtice under our Lady Oueen, to 
traduce, ſcandalize and vilify ; and our ſaid Lady the Queen, her Miniſters 


and Officers, to bring into Suſpicion, and the ill Opinion of her Subjects: The 
oth Day of May, in the Fir/t Year of her Majeſty's Reign, at London, 
c. did falſly, ſedittouſly and ſcandalouſiy, write, compaſe and publiſh, and 
cauſe to be written, compoſed and publiſhed, a certain falſe, malicious, ſeditious 
and ſcandalous Libel, entitled, The Obſervator. In which Libel, (of and 
concerning this Xingdem, and the Officers and Miniſters of the Queen) are 
contained (inter alia) as follows, 
N* 11. Saturday, the 30th of May, 1702. 
At the ſame Time we [the Subjects of this Kingdom meaning] conſider 
« the French King's Succeſs in his Bribery and Corruption, we ought to la- 
ment the ſad dtate of our own Country [| the Kingdom of England mean- 
ing] which affords ſo many Inſtances of Treachery, If we may judge 
by our national Miſcarriages, perhaps no Nation in Europe has felt the 
lufluences of French Gold more than England: And worthy it is our 
zreateſt Lamentation, that our dear Country [meaning this Kingdom | 
ſhould be thus weaken'd by Men of mercenary Principles; when Coun- 
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3 Ann. 


<* this Nature only by the Fidelity of their People. What is the Ke 
ce that French Gold has not affected Holland as well as England; butt 
their Mini/try is ſuch as is entirely in the Intereſt of their Count!) 
altogether incorruptible ? They prefer Men that are knowing in! 
Poſts, and are active in Buſineſs : When, in England, we find out U® 
“ for Men, not Men for Offices. And a Title of Honour gives 2% 
Title to a great Employment he is altogether ignorant of. 1 
e by preferring of Men by Intereſt and Favour, has the Exciſe, the C 7 
* and other Branches of the Revenue intolerably ſunk : And by this M 
e has the Navy of England, our chief Support, been hitherto perfe## 
* witch'd, And can Lewis ſpend his Money better, than in getting! 
into Offices in England, who are either falſe, or ignorant in the! 
ſineſs, or are his Friends? 
No 23. Saturday, the 11th of July, 1702. 
That the Defendant afterwards, the 11th of July following, another j# 
malicicus, ſeditious, and pernicious Libel, entitled, T he Obſervator, faiſh 
licioufly, and entre „did write, compoſe, and publiſh, and cauſed to l 
ten and publyfhed : In which Libel (of and concerning the Government 
Kingdom, and the Power of the People of this Kingdom) are contained ( 
alia) as follows. 
And this is a Prerogative of ſingular Advantage to the 
land; in that their Repreſentatives are the Judges of the ale-A 
o niſtration of their Governors; that they can call them in Queſts 


Pooh of l 


tries inferior to us in Strength and Riches, are ſecured from Attempts of 
© 


| 


| 


the ſame, and can appoint ſuch to wear the Crawn (meaning the Cr ; 
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Kingdom who are fitteſt for Government : ich they have of- 
« this Rin — 4 — which is the Privilege of all free People, who are 

Achorized by the Laws of God and Nature, to chuſe their own Go- 
rernors.” 


Ne 19. Saturday the 12th of June, 170g. 
Defendant afterwards, the 12th of June, in the ſecond Year of the 
dane, did write and publiſh, and cauſed to be written and publiſhed, another 
7 ſcandalous, and ſeditious Libel, Entituled, The Obſervator. Ir which 
[oy "Libel (of and concerning the Royal Navy of this Kingdom, and the Govern- 
+ of the ſaid Navy) are contained (inter alia) as 9 2 © Take one 
Time with another, the Miſmanagements of the Navy (meaning the 
pal Navy of this Kingdom ) ** have been a greater Tax on the Merchants, 
. the Duties _ Parliament : We never had a better Navy, 
« but the Wiſdom of the Managers thereof is like a bottomleſs Pit, paſt 
« finding out.” 
Ne 20. Wedneſday the 16th of June, 1703. 
That the Defendant afterwards, the 16th Day of the ſaid June, did write 
nd publiſh, and cauſed to be written and publiſbed, anther falſe, ſcandalous, 
nd ſeditious Libel, Entituled, The Obſervator. In which was contained (inter 
ia, of the ſaid Royal Navy, and the Officers of the ſaid Navy) as fellows : 
© What avails it a Man of Learning and Parts, to quality himſelf for 
the Service of his Country on the Ocean? If he has Knowledge 
« enough to adviſe Neptune himſelf, if he has no Intereſt, he ſhall have 
no Preferment. How much does it look to our Nation's Diſadvantage, 
to have Men in eminent Stations in the Navy, who have not fo much 
£ as an Idea, a Notion, a Thought of Naval Affairs ? To have Men to 
« ſuperintend the Building of our floating Caſtles, who know not the 
« Nature of any Part of the Management? To have Men employ'd in 
« the Victualling, who qualify themſelves for that Poſt by learning to 
« write their Names, which is indeed a Poſt for a Philoſopher bred to 


« the dea? 


That the 


Ne 27. Saturday the 10th of July, 1703. 

That the Defendant afterwards, the 10th 7 July allowing, did write and 
%, and cauſe to be written and publiſhed, another falſe, ſcandalous, and 

hefamatcry Libel, Entituled, The Obſervator . In which are contain: d (inter 
ia, of one Daniel de Foe, who was indifted the 24th of tebruary, in the 
rſt Year of the Queen, before the Juſtices of Over and ierminer at the 
1d-Bailey, London: And in Jule fellnwing, was corvifted upon his own 
geln, for compoſing and publiſhing a ſeditious Libel, Entituled, | he 
borteſt Way with the Diſſenters, or Propotals for the Eitabliſhment of 
he Church, and of the Fudgment againſt him to pay a Fine of 200 Marks, 
na to fland three Times in the Pillory, and to find Security for his good Heba- 
jour for ſeven Years) as follows : ** Countryman. Truly, Maiter Obſervator, 
I have no * good News for you: Mr. Daniel De Foe has pleaded 
Guilty to the Indictment againſt him, for writing and publiſhing the 
orte Way with the Diſſenters ; and he is ſentenc'd to ſtand three I imes 
© in the Pillory, to pay a Fine of 200 Marks, and to find Security for 
* his good Behaviour for ſeven Years. Obſerv. The Court could do no 
* otherwiſe than convict him, upon his pleading Guilty; habemus con fi- 
* tentem reum, is very often the Voice of Courts of Judicature, 'tis the 
Eaſe of Judges and Juries : If Daniel De Foe was in ExpeCtation of 
* Coleman's Black Box, he has found a Pillery inſtead of it. I don't 
trouble my Head about the Cuſtom of giving the Pillory to Authors, 
which is the Puniſhment of Bakers. You talk'd juſt now of . 
Author, have a Care of your Candle; you fee which is the ſhorte 
* Way with Authors; you mult all enter yourſelves into the Regiment 
of Colonel Fee: The Law of England directs, that no Man ſhall be 
hned ultra tenementum ; and I make no Queſtion, but the Juſtice of the 
Court has fined Mr, Foe anſwerable to his Eſtate : His Security for his 
good Behaviour for ſeven Years, without doubt, was rationally conſi- 
dered, as to the Legality thereof, For my Part, I am only acquainted 
with old Laws of England, the ancient Birthrights and Immunities of 
Engliſhmen : This I take to be the Foundation of new Laws.” 

| No 17. Saturday the 20th of May, 1704. 

That the Defendant afterwards, the 20th of May laſt, did write and pub- 
, and cauſe to be written and publiſh'd, another falſe ſeandalous, and ſe- 
tious Libel, Entituled, "The Obſervator. In which are contained (of and 
ncerning the Defendant, and a Proſecution to be had againſt him for divers 
atious Libels by him, before that Time, compoſed and publifh'd) as follows : 
Countrym. Maſter Obſervater, there's another Plot againſt you (mean- 
g the Defendant.) Objerv. Prithee, Man, there's a Plot againſt the 
Queen, and the whole Nation; is it any Wonder then, that there are 
Plots againſt me? The High-Flyers are now plotting againſt every ho- 
neſt Man in England. I'll tell you more of it, the next Time we meet. 
Countrym. I fancy ſome ſort of People plot againſt you, becauſe you en- 
deavour to countermine their Plots againſt the Queen and ation. 
Obſerv. You are right enough ; but that ſhan't hinder me from detect- 
ing their Deſigns, and from opening the People's Eyes : But prithee, 
what Plot is this ? Countrym. Why, Sir, it is a Plot preparatory to 
your Trial ; and if they can't effect this Plot, I ſuppoſe you'll never 
be tried. They inſinuate into the Citizens of London, that you have 
lately written very ſcandalouſly, maliciouſly, and treaſonably, and I 


dy this Means they are minded to ſet your Jurors r you. 05%. 
This is likely enough; they'll leave no Stone unturn'd, to ſuppreſs the 
Truth. I underſtand, I ſhould have been proſecuted by Bill the laſt 
Seſſions, but that the High-Flyers did not like the Jury ; nay, they 
lay they don't like the two Sheriffs, becauſe they won't pack Juries to 
find innocent Men guilty.” To the Diſturbance of the Peace of this King- 
m, to the great Scandal of the Queen and her Government, and againſt t he 
bace of the Queen, her Grown and Dignity, &c. 
Proclamation was made for all Perſons to attend, 
Then the Fury was called. 
Jebn Cooper, | Thomas Briſcoe, | Alexander Pollington. 
dward Pinfold being called, deſired to be excuſed. 

Mr, Pinfold. My Lord, I deſire | may be excuſed. I do not know Mr. 
chin, for I never ſaw him in my Life ; but I have read his Obſervators, 
Ic have ſeveral Times publickly diſallowed them; and therefore ſome 
1 am prejudiced againſt him. | 


for à Libel. 


don't know how many other Lies, againſt them the ſaid Citizens; and | 
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Mr. Att. Gen. The Queſtion is only, whether he was the . 5% f Wan 
Author of thęſe Papers? For that is the Matter to be tried. 2 

Mr. Pinfold. I do not know that. | 
Mr. Mountague. But, my Lord, there may be ſomething more in it; 
for he publickly diſallowed his Papers. 

L. C. J. Holt. You muſt not be excuſed unleſs the Queen's Counſel will. 
F Mr. Montague. My Lord, we challenge him on behalf of the Defen- 

ant. 

Mr. Att. Gen. Shew your Cauſe. 

Mr. Mountague. My Lord, our Cauſe is, 
himſelf as not indifferent, 

L. C. J. Holt. He ſays, he has read ſome of his Papers, and has pub- 
lickly condemned them, that he did not approve of the Matter contained 
in them, but he does not know the Author. | 

. Mr. J/hitaker. But he ſaid he did hot doubt but he was the Author of 
them, 

Mr. Serj. Darnel. He is the fitter Man for a Jury. 

Sir T. Potis. He does not ſay he has diſapproved all the Papers he has 
read, and it may be thoſe were not the Papers now in Queſtion. 

Mr. Mountague, My Lord, the Matter we are contending for, is, that 
one that is not altogether an indifferent Perſon ſhould not be on the Jury, 

Mr. Att. Gen, 'T he Queſtion is not whether the Papers are criminal, 
but whether the Delendant is the Author of the Papers; and if this Gen- 
tleman knows him to be Author of them, he is proper to be on the Jury: 
For the Jury are by Law to be of the Neighbourhood of the Place where 
the Fact is alledged to be done, becauſe they are preſumed to know what 
is done there, And if this be a Cauſe of Challenge, you may Challenge 
all People, and ſo there could be no Trial. 

: 2 C. J. Holt. He can't be challenged, unleſs he had given his Verdict 
efore. 

* Mr, Soll. Gen. My Lord, we can have no Jury in this 
way they are going. A Juryman is not to be aſked what 
his Opinion o. the Cauſe is; what he will voluntarily ſay, he may ; and if 
upon what he ſays voluntarily he is liable to Exception, he may be ſet aſide. 

20 J. Holt. It is not a Challenge. 

Mr. Mountague, Surely, my Lord, he is not ſo indifferent as he ought 
to be. He ſays he has already declared his Opinion publickly concerning 

Mr. Tutchin's Papers. 

Mr. Pinfe!d, My Lord, I know not well what he is indiQed for, but it 
may be they are thoſe Papers that I have given my Opinion of. 

Mr. Att. Gen, I believe no Man that has read them, but has given his 
Opinion of them one way or other ; but that is not a ſufficient Cauſe of 
Challenge. 

Mr. Whitaker, Mr. Attorney, 1 hope you will not contend for one Ju- 
ryman. 

"Mr. Att. Gen. He ſays, he knows not what Papers he was indicted 
for; he ſays only that he has read ſome of his Papers, and has declared 
his Diſlike of them. 

L. C. J. Holt. Draw up your Challenge in Form, and it ſhall be conſider'd. 

Mr. Ait. Gen. If theſe Gentlemen think there is nothing in it, what 
need they put us to this Trouble? 

Mr. Meuntague. Indeed I believe there is ſomething more than ordinary 
in it, for I object only to what he himſelf has ſaid, 

L. C. J. Holt. I will bave it done, that it may remain a Deciſion in per- 
petuam rei memoriam. But if you that are for the Defendant will wave 
:t, you may. 

Mr. Meuntague, My Lord, we muſt inſiſt on it; they have Jurymen 
enough. 

Mr. Soll. Gen. We can't tell whether we have or no, for you may vhal- 
lenge them all, as well as this Man, | 

Mr. Mountague. No, I will challenge nobody beſides ; and I challenged 
him, only becauſe he mentioned himſelf as not an indifferent Peron. 

Mr. Soll. Gen. Is it a principal Challenge, or to the Favour ? 

L. C. J. Holt. A principal Challenge, if any. 

Mr. Soll. Gen. He can't challenge to the Favour in Caſe of the Crown. 

L. C. J. Holt. He makes it as a principal 5 3 which muſt bg 
determined, and you ſhall have my Judgment when drawn up; it muſt 
be a principal Challenge or nothing ; for there can be no Challenge to 
Favour in the Caſe of the Crown. 

Mr. Att. Gen. My Lord, we ire not willing to put you to this Trouble, 
we will leave it to Mr. Pinf#/d himſelf. 

L. C. J. Holt. Then aſk Mr. Pinfold. 

Mr. Att. Gen, Mr, Pinfold, Do you know who is the Author of theſe 
Papers ? 

Mr. Pinfold. I know nothing of it but what is commonly reported, I 
know not Mr. Tutchin if I ſee him; I have read his Writings, 

Mr. Att. Gen. My Lord, we leave it to the Juryman himſelf, 

Mr. Pinfo/d. M ** Lord, I deſire to be excuſed. 

Mr. Att. Gen. Then we excuſe you. 

Then the Perſons following were ſworn on the Jury. 


that he himſelf looks upon 


Sir S. Harcourt, 


John Cooper, ark Proctor, 
Thomas un rt William Grub, 
Alexander Pollington, James Lund, 
James Dad, John Baker, 
* Bennet, Thomas Allen, 
obert Fotherby, Taſper Waters. 


Then Proclamation for Infor mation being made, the Court proceeded, 

Mr. Serj. Weld. This is an Information againſt Jahn Tutchin : The In- 
formation ſets forth, That he being a ſeditious Perſon, and a daily Inventor 
and Publiſher of Lies, and maliciouſly deſigning to aſperſe the Government, 
and the Adminiſtration of it, has compoſed and publiſhed ſeveral malicious 
and ſcandalous Libels ; ſome of them are relating to the Government, tome 
to the Parliament, ſome to tlie Courts of Juſtice, other of them to the Mi- 
niſtry. I ſhall not now take up your Time in opening the Words large, 
becauſe they are very long, and for that you will have them read to you, 
when the Witneſles come to prove them. He hath pleaded, Not Guilty, 
Mr. Att. Gen, You muſt recite the Words of the Charge. 

Mr, Serj. Weld. The Charge is very long. The Information ſets 


forth, That he did write, and compoſe, and publiſh a falſe and ſcans 
2 * dalous 


(538) | 
dalous Libel, called The Obſervator, of and concerning the Govern- 
ment. This is laid to be on Saturday the Joth of May, 1702. 
And the Words therein charged againſt him, are theſe : “ At the 
« ſame Time, we the Subjects of England conſidering the Succeſs of 
© the French King, in his Bribery and Corruption, we ought to lament 
te the ſad State of our own Country, which affords ſo many Inſtances of 
«© Treach If we may judge by our national Miſcarriages, perhaps no 
© Nation in Europe has felt the Influences of French Gold, more than Eng- 
& land; and worthy it is our greateſt Lamentation, that our dear Country 
© ſhould be thus weaken'd by Men of mercenary Principles, when Coun- 
tries inferior to us in Strength and Riches ate ſecured from Attempts of 
this Nature, only by the Fidelity of their People. What is the Reaſon 
that French Gold has not affected Holland, as well as England; but that 
their Miniſtry is ſuch, as is entirely in the Intereſt of their Country, 
and altogether incorruptible ? They prefer Men that are knowing in 
their Poſts, and are active in Buſineſs, When in England we find Of- 
fices for Men, not Men for Offices ; and a T itle of Honour gives a 
Man a Title to a great Employment be is altogether ignorant of. 
this, and by preferring of Men by Intereſt and Favour, has the Exciſe, 
the Cuſtoms, and other Branches of the Revenue, intolerably ſunk ; 
and by this Means has the Navy of England, our chief Support, been hi- 
therto perfectly bewitch'd: And can Lewis ſpend his Mon better, 
than in getting Men into Offices in England, who are either falſe or ig- 
© norant in the Buſineſs, or are his Friends?“ And the Information fur- 
ther ſets forth, That on Saturday the 11th of Fuly, 1702, he publiſh'd ano- 
ther Libel, call'd The Obſervator ; in which are theſe Words: And this 
vis a Prerogative of ſingular Advantage to the People of England, in that 
their Repreſentatives are the Judges of the Male-Adminiſtration of their 
* Governors; that they can call them in Queſtion for the ſame, and can 
< appoint ſuch to wear the Crown, who are fitteſt for Government : Which 
© they have often done, and indeed which is the Privilege of all free Peo- 
<< ple, who ere authorized by the Laws of God and Nature to chuſe their 
© own Governors.” It further ſets forth, That June 12, 1703, he pub- 
liſh'd another Libel, call'd The Obſervator; in which are the Words : 
* Take one Time with another, the Miſmanagements of the Navy have 
been a greater Tax on the Merchants, than the Duties raiſed by Parlia- 
ment. We never had a better Navy; but the Wiſdom of the Mana- 
gers thereof is like a Bottomleſs-Pit, paſt finding out.” The Infor- 
mation further chargeth, That on the 16th of June, 1703, he publiſh'd 
another Libel, called The Obſervator; in which were theſe Words: 
„What avails it a Man of Learning and Parts, to qualify himſelf for the 
« Service of his Country on the Ocean? If he has Knowledge enough to 
„ adviſe Neptune himſelf, if he has no Intereſt, he ſhall have no Prefer- 
«© ment. How much does it look to our Nation's Difadvantage, to have 
« Men ineminent Stations in the Navy, who have not ſo much as an Idea, 
« a Notion, a Thought of Naval Affairs ? To have Men to ſuperintend 
« the Building of our floating Caſtles, who know not the Nature of any 


« one Part of the Management? To have Men employ'd in the Victual- y® 


« ling, to qualify themſelves for that Poſt by learning to write their Names, 
« which is indeed a Poſt for a Philoſopher bred to the Sea?“ It's farther 
ſet forth in the Information, That on the 10th of Fuly, 1703, he publiſh'd 
another Libel, wherein, among other things, are theſe Words relating to 
Daniel De Fe. Countrym. Truly, Maſter Obſervator, I have no very 
&* good News for you. Mr. Daniel De Foe has pleaded guilty to the In- 
* JiQment againſt him, for writing and publiſhing The /horteft Yay with 
& the Diſſenters ; and he is ſentenced to ſtand three Times in the Pillory, 
« to pay a Fine of 200 Marks, and to find Security for his good Behavi- 
© our for ſeven Years. Obſerv. The Court could do no otherwiſe than 
te convict him, upon his pleading Guilty; habemus 9 reum is very 
« often the Voice of Courts of Judicature ; 'tis the Eaſe of the Judges 
&« and Juries : If Daniel De Foe was in expectation of Coleman's black Box, 
© he has found a Pillory inſtead of it. I don't trouble my Head about the 
« Cuſtom of giving the Pillory to Authors, which is the Puniſhment of 
« Bakers. You talk'd juſt now of turning Author, have a care of your 
« Candle; you ſee which is the ſhorteſt way with Authors: You muſt 

all enter yourſelves into the Regiment of Colonel De Foz. The Law of 
England directs, That no Man ſhall be fined ultra tenementum; and I make 
no Queſtion, but the Juſtice of the Court has fined Mr. Foe anſwerable 
to his Eſtate : His Security for his good Behaviour for ſeven Years, 
without doubt, was rationally n as to the Legality thereof. 
For my Part, I am only acquainted with old Laws of England, the an- 
cient Birthrights and Immunities of Engli/bmen : This I take to be the 
« Foundation of new Laws.” And that on Saturday, May 20, 1704, he 
publiſh'd another Libel, call'd The Obſervater; wherein, among other 
things, are theſe Words: Countryman. Maſter Obſervator, There's ano- 
<< ther Plot againſt you. O. Prithee, Man, there's a Plot againſt the 
Queen and the whole Nation ; is it any Wonder that there are Plots 
againſt me? The High-Flyers are now plotting againſt every honeſt Man 
in England. I'll tell you more of it the next time we meet. Countrym. 
I fancy ſome Sort of People plot againſt you, becauſe you endeavour to 
countermine their Plots againſt the Queen and Nation. Ob/ervat. You 
are right enough ; but that ſhan't hinder me from deteCting their De- 
ſigns, and from opening the People's Eyes : But, prithee, what Plot is 
this? Countrym. Why, Sir, it is a Plot preparatory to your Trial; and 
if they can't effect this Plot, I ſuppoſe you'll never be tried. They 
inſinuate into the Citizens of London, that you have lately written very 
ſcandalouſly, maliciouſly and treafonably, and I don't know how many 
« other Lies againſt them, the ſaid Citizens; and by this means, they are 
c minded to ſet your Jurors againſt you. Obſerv. This is likely enough: 
« They'll leave no Stone unturn'd, to ſuppreſs the Truth. I underſtand, I 
de ſhould have been proſecuted by Bill the laſt Seſſions, but that the High- 
« Flyers did not like the Jury. Nay, they ſay they don't like the two 
« Sheriffs, becauſe they won't pack Juries, to fnd innocent Men guilty.” 
The Defendant has pleaded, Not Guilty: But if we prove the Charge, I 
doubt not but you will find him Guilty. 

Sir T. Powis, My Lord, I am of Counſel with Her Majeſty, This In- 
formation is brought on the Behalf of the Queen, againſt Mr. Tutchin, I 
mall not long entertain you about it, becauſe the Matter is ſhort. 
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180. The Trial of John Tutchin 


(Charge is, That he bes publifh's en Libels, ſcandalous ang 
refleQing 


By ſecuted before, He has been taken notice of by the Houſe of Commer, 


- 


a 


on the Government, and the Adminiſtration of it, in man 
ſtances given at lar I think the Papers are ſix in Number; and * 
by you will have t more particularly before you, 1 reſume, \® 
ought to be made a Difference between a juſt Liberty and Licenti thy 
This Information is brought, that Men may be warned. The 
| has made is, That he is not Guilty. The Matter we are to prove is, 


he was the Perſon that did write and compoſe theſe Papere, and did Thy 
them, or cauſe them to be done. My Lord, we ſhall call our wi; Pl 
And notwithſtanding what you have heard of late from the Defend, ® 
lating to this Trial, I do not doubt but there will be all Juſtice g. ** 
am ſure, on our Side, nothing elſe is intended. And I doubt * ; 
we prove that he did publiſh ese Papers the Jury will find him Gy; 

Mr. Att. Gen. My Lord, the Information is laid againſt Mr. Tuch 
a few of his Obſervators of the many he has writ ; ſometimes two WV. 
times three in a Week. It is a great while that he has done it; ang it by 


been the great Indulgence of the Government, that he has not been * 


been before the Secretary of State; where he has been admoniſh'g tothh 
cate of what he ſhould write: But he would not take Warning. And 
he is to be try'd for ſome of his Papers ; wherein it will appear, — 
has taken the greateſt Liberty, I believe, that ever Man took. Libe) uſed 
to come out by Stealth, and in the dark ; but theſe have been publihy 
openly, with all the Defiance imaginable. You may ſee how mile th 
Proſecution bath been, by what he has done ſince the Beginning of it: R 
has been writing in ſuch a Manner, to prepare for the Trial, as! think wy 
never done before. A Proſecution of this nature is of the greateſt Cons 
quence : And it may be, I may be blam'd, being in the Office wherein 
am, that there have not been more ſuch made. Here is the higheſt Re 
flection on the Government imaginable. There can be no Refle&ion a 
them that are in Office under her Majeſty, but it muſt caſt ſome Ref 
tion on'the Queen who employs them. | believe there is bardly one i 
any conſiderable Poſt under the Government, but has been criminated\ 
him: Nothing eſcapes him. He cenſures all Mankind ; writes magiſty, 
ally, and defies all Authority, and caſts the vileſt Reflections on the Go 
ment: As it we, who are in the Queen's Service, made it our Buſineß tg 
corrupt Juries. And makes Reflections both on Sheriffs and Juries, Th 
are of the greateſt Conſequence in the World to the Government, andy 
every Body. For if ſuch mercenary Writers may have the Liberty ton 
flect on whom they pleaſe, no Man's Reputation can be ſafe. 

Gentlemen of the Jury, the Matter you are to enquire into is, wheths 
the Defendant be the Author or Publiſher of theſe Lidels : That is th 
Matter you are to try. What the Puniſhment muſt be, if you find hu 
Guilty, is in the Judgment of the Court, We will produce our Wiz 
neſſes ; and doubt not but gu will do the Queen Juſtice. 

Mr. Soll. Gen. Call Fohn How. ( He appear d, and was ſworn.) She 
him thoſe Obſervators. (Which was done; and he look'd them over.) Hat 
u look'd over them ?—— Mr. How. Yes, 

Mr. Sall. Gen. Then pray acquaint my Lord and the Jury, whetherya 
know who compoſed and brought them to the Preſs ? 

Mr. How. I do ſuppoſe them to be Mr. Tutchin's. I dealt with u 
other Man for them. 

Mr. Att. Gen. Acquaint my Lord and the Jury, how they came to be print 

Mr. How. About the latter End of March, 1702, I treated with 
Tutchin about writing an Obſervator, to be publiſh'd Weekly: The fich 
which was publiſh'd in April, 1702. And all that have been printed fins 


The 


I had from him, to this Year. : 
Mr, Att. Gen. You look'd on theſe Papers here: Were theſe printedy 1 
the DireAion of Mr, Tutchin ? "To 
Mr. How. To the beſt of my Knowledge, they were. They were oi 5 
ways brought from him to me. \ 
r. Att. Gen. Was there any Agreement made between you about ; 
writing of it? * 1 
Mr. How. Yes, it was agreed at firſt to write once a Week; and! Pine 
to give him half a Guinea for it. I have printed in all about 266. 3 
r. Att. Gen. Have you had frequent Diſcourſe with him about tht 1 
ſince? You ſaid, you printed in all about 266: Have you paid him fora 0 
Mr. How. Yes. | 1 * 
Mr. Soll. Gen. Have you had any Diſcourſe with him, wherein be! y 
owned them all to be his ? | * 
Mr. How. He has owned them from time to time, till within this Wed * 
Mr. Soll. Gen. Has he owned himſelf to be the Author of them! * 
Mr. How. He always own'd himſelf to be the Author. dne 
Mr. Soll. Gen. Have you had any Diſcourſe with him, leſt you tou 8 
come into PR for it ? | M 
Mr. Hero. Yes, I have had Diſcourſe with him about the Danger: I 
he has ſaid to me, I own myſelf to be the Author: And do not fear; L. 
= Danger happen, you are a Rogue to yourſelf and Family, if you do Wy. v 
diſcover me, 1 
Sir T. Powis. Look on theſe Papers, and ſee if he deliver'd theſe M 
Olſervaters to you: Were theſe the very ſame ?—— Mr. How. Yes. bis 5 
Sir T. Pewis. And was he paid for them by you ?—— Mr. Hoy. Ys M 
Mr. Mountague. I deſire to ſee them. M 
Mr. Att. Gen. Deliver them to Mr. Mountagne. | M 
Mr. Mountague. Take that 1 heck and look on it: *Tis that wo, 
they are about to read. [Then Mr. How lool d on it.] How long ago» M 
that you had that Paper 1n your Cuftody ? Wher 
Mr. How. I ſuppoſe this was delivered out of my Shop, to be feat M 
—_ —_ _ a M 
r. Mountague. u know you ſent that Paper? 
Mr. How. Yes, I deſiver'd it, 2 put my . it. _ 
Mr. Mountague. How long ago? II. 
Mr. How. 1 do not juſtly remember it. | M. 
Mr. Mountague. If you do not remember that, do you remember For i. 
printing of it Mr. How. It was done at my Houſe. this f 
Mr. Mountague. When a Copy is brought to you to be printed, do f and x 
print that Copy always exactly ——Mr. How. As near as I can, I what 
Mr, Meuntague. The Queſtion I would aſk you, is; Do you, When 5 
| produ 


think convenient, alter it 


FE 


Pie. Hi, 1 have alter d it oftentimes, to make it ſafe. 
Mr. Mc Then you do take it on you to alter? 
ae, Mr. Hew. To ftrike out a Line, never to alter his Senſe, 
lex hy : Do you not inſert any Thing ? 
Nig Tes, frequently a Word. ; yu 
ubl Mr. Mountague. Do you not take upon you to inſert ſeveral Words, and 
cls, out ſeveral ? —— Mr. How. Yes. | 


2 
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Mr. Mountague- . 
is printed without Alteration ? : 

M How. 1 do not remember any thing of that. | 

Mr. Afountague. I aſk you, Whether that Paper were not alter'd from 
what Was ſent you Mr. How, I cannot ſwear it. 

Mr. Att. Gen. Can you ſay that Paper was alter'd ? 

Mr. How. Not that I know of. f 

Mr. Whitaker. Look on the Title; whoſe putting down is that ? 

Mr. Hew. He a to the Title. 

Mr. Mountague. the Paper come to you, entitled The OB/ervator, or 
not! Mr. How. I cannot tell whether he ever put it in. 

Mr. Mmnintague. Who put it in then? 

M.. How. It was agreed between us to call it The Obſervator. 

Mr. Mountague. Does he write The Obſervator, or did you ? 

Mr. H:w. There is no occaſion for the Title, that I know of. 

Mr. Mountague. But who writ the Title to it? 

L. C. J. Helt.. They aſk you this Queſtion : Who was it that put this 
Title to this 7p 4 : 3 

Mr. How. I do not know but I might write it in the Paper at firſt, and 
ſo it was inſerted afterwards. a 

I. C. J. Holt. Who was it firſt writ that Title? 

Mr, Hew. I do not know who did write that, He or I. I did firſt pro- 

poſe the Title to him. 

I. c. 7. Holt. Was that Title writ by him or you ? 
Mr. How. I do not know, my Lord. 

L. C. J. Holt. Was there an Agreement made between you, that this 
Paper ſhould be writ once a Week with that Title? 

Mr. Hew. Yes, my Lord. 

L. C. F. Halt. Did he agree to that Title? And was he privy to it? 

Mr. How. Yes, my Lord, it was agreed upon between us; and he 

to write ſuch a Paper, with ſuch a Title. 

Mr. Whitaker, Where did you come to this Agreement ? 

Mr. How. I cannot tell. 

Mr. Whitaker. Was it in London, or Middleſex, or Surrey ? 

Mr. How. I cannot tell. Mr. Mhitater. Where were they printed ? 

Mr. How. I printed ſome of them in Fanchurch-ftreet, about Eighteen; the 

reſt in Gracechurch-Alrect. © 
| Mr. Harris. Was that Paper alter'd by you, or not? 

Mr. How. I cannot remember whether I alter'd that or no. : 

L. C. J. Holt. You ſay you alter'd ſometimes : Did you acquaint him 
with the Alterations you made ? 

Mr. How. Sometimes they have been ſent to me; I knew not where to 
find him; and then I have alter'd them myſelf, rather than be diſappoint- 
ed. At other Times, I have been in his Company; and then complain'd, 
and he has alter'd them. And ſometimes he ſaid, You have the Pen; do 

u alter them. 

Mr, Sell. Gen, Can you ſay, You alter'd a Syllable in theſe Papers ? 

Mr, How. I cannot ſay fo. 

Mr. Soll. Gen. Since the firſt publiſhing of them, have you not publiſh'd 
them in Volumes ?—— Mr. How. Yes. 

Mr, Sell. Gen. And who gave Order for it Mr. Het. Mr. Tutchin. 

Mr. Att. Gen. What Direction had you about this Volume? [A Volume 
hound up being in Court]. | 

Mr. How. That Volume was order'd by Mr. Tutchin. He ordered me to 
bind up Three Volumes : One of which he order'd to be deliver'd to Mr, 
Borret; which I did not deliver, by reaſon of a Proſecution at the Old-Bailey. 
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about th Mr. Att. Gen. Did he order any other Man's Works to be bound up, or his 
im forall wn ? 

el Mr. How. He order'd me to bind his own, with the Preface. 
— Mr. Att. Gen. Where is that Preface ? 

his Wed Mr. How. Before the Book : And he owned that, and put his Hand to it, 
— Mr. Att. Gen. Had you paid for theſe ? 


Mr. How. Ves; He order'd me to bind up theſe together, and to deliver 
dne of them to Mr. Borret. 

Sir T. Powis. Did you pay him for the Preface? 

Mr. Hew. Yes, and for the Index. 

I. C. J. Holt. Who made the Index? Mr. How. He did. 

L. C. J. Holt. Did he write his Name to the Preface, after it was brought 


you do do you ? 

pete Ir. How. It was deliver'd to me with his Hand toit; and he owned it. 
| 8 5 Mr. Soll. Gen. Then he owned all the Obſervators to be his, by letting 
* Ye bis Name to the Volume: 


Mr. Meountague. Where was this Book deliver'd to you to be bound up? 
Mr, How. 1 do not know, whether in London, or 2 or Surrey. 
Mr. Mountague. Recollect where it was that you had this Diſcourſe about 
ook, r. How. I do not remember the exact Time. 

Mr. Mauntague. But you remember the Diſcourſe ; And can't you ſay 
Where it was ? Mr. How. No, indeed, 8 

Mr. Mountague. The Preface they talk of, was it brought in Writing ? 

r. How. It was brought, or ſent in Writing; and 1 printed it from a 

Manuſcript Copy. r. Mountague. How do you know he ſent it ? 

L. wt Halt. What did you give him for that Preface and Index ? 

Mr. How. I think it was ten Shillings. : 

Mr. Mountague. My Lord, with Submiſſion, they cannot read this Paper : 
For if it be read, it muſt be read as the Paper of Mr. Tuichin. Now, as to 
this Paper that they produce, we do infiſt upon it, that is Mr. How's Paper, 
and not Mr. Tutchin's. For he tells you, That whatever Papers he had, or 
Whatever Directions were given him from Mr. Tutchin, were in Writing. 

ow if Mr. Tutchin is to be charged with a Libel in Writing, they muſt 
produce that very Writing, or a true Copy thereof. And another Man's 


taking a Copy of my Writing, caunot be ſaid to make it my Writing; 
3 


| Per @ Libel. 
18 ITE * K- A : 3 88 "mT" 7 | | 
have u Copy» ſtrictiy In e Letter of the Copy Or do you, as 
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'| duce that ve 


(534) 
eſpecially when it is not prov'd to be a true Copy. So that this Paper, 
which is printed by Mr. How, cannot be charged on Mr. Tutchin. If one 
fingle Penman had taken a Co y of it, if he could not be ſure it was an 
exact Copy, it could not be bet 3 much leſs ſuch a Paper, which goes thro' 
fo many Hands as this has done. And Mr. How ſays, He did often alter it, 
mags Far the beſt of his Underſtanding ; and therefore that makes it his 
Paper. For, by a very ſmall Alteration, a Thing may be made a Libel, 
that was not ſo before. And beſides, it appears by Mr. How's own Evi 
dence, that Mr. H:w makes an Advantage by the Printing and Publiſhin 
of it : And perhaps he makes Alterations, to make it ſell the better. That 
makes it 9 to Mr. Tutchin's Paper; and therefore they ought to pro- 
aper that was brought from Mr. Tutchin: And this Paper 

* not to be read againſt him. | 

r. Harris. My Lord, he does not ſwear it is a true Copy; and there- 
fore we cannot allow it to be read. 

Mr. Whitaker. He has added the very Title : It is called an Ol ſervator; 
and he has put that Title to it. And he gives you no Account when, or 
where there was any Agreement made with Mr. Tutcbin about it. | 

L.C. J. Holt. Where was the Agreement made for printing the Papers? 

Mr, How. I am not poſitive where it was; whether in Londen or Mid- 
dleſex. I did think it was in Panchurch-ftreet ; but he ſays it was in the Strand. 

Mr. Mountague. Can you be poſitive it was in Fanchurch ftreet ? 

Mr. How. I cannot be poſitive. 

Mr. Ar. Gen. Where were they printed? Mr. How. In Fanchurch-ftrect. 

Mr. Att. Gen. Where did you bind the Book, and put the Preface ? 

Mr. How. That Book was ſent out of my Houſe to be bound ; and 
when it was done, it was ſent from my Houſe again, TO 

Mr. Conyers. Did he come to Fatchireh- free, to direct the Printing at 
any time ? Mr. How. Yes, ſeveral Times. | 

Mr. Jed. Did he agree with you to have them printed and publiſh'd ? 

* J nb. 

. C. J. Holt, Have you the original Papers of theſe Ohſervators ? 
Mr. How, I have ry few of — 2 4 

L. C. 7. Holt. How came you to part with them ? 

Mr. How. I thought there would be no Uſe made of them, and fa 
did not keep them: But I have moſt of the third Volume by me. 

Sir T. Powis. My Lord, in anſwer to this Objection, I mult ſay, If this 
ſhal] prevail in that Strictneſs, I take it for granted, that inſtead of reſtrain- 
ing Libels, it will be the beſt and moſt effectual Way to publiſh them. 
For the Author then hath nothing to do, but when a Copy is printed, to 
deſtroy the ſame ; and then no Evidence can be againſt him : Becauſe the 
Printer will be called on, to know if that which is printed agree with the 
written Copy to a Letter. If that be ſo, it will be impoflib'e to come at 
the Author. It is not an Anſwer, to ſay, You may go to the Printer : For 
tho” he is puniſhable ; yet it is more reaſonable to come at the Author. We 
have given a fair Evidence, that this is the ſame that was brought to this 
Man: And they do not make it appear, that he did add to, or diminiſh any 
of theſe Papers. The Printer ſays, The Defendant has avowed and juſti- 
hed all that he did for him fince the Beginning. That by his Order he col- 
lefted all thoſe Obſervators we inſiſt on, in this Volume; which he has 
owned, and publiſh'd ſufficiently : For here is his Index and Preface. And 
that he did publiſh this Volume there is no room to queſtion, We have 
given as good Evidence of this as the Matter will bear. 

Mr. Ait. Gen. My Lord, we have given as good Evidence as can be ex- 
pected, of a Matterof this Nature, We are proſecuting the Author, and have 
brought the Printer to give his Evidence; which is all we are able to get : 
For it is not in our Power to prove, where the Defendant did actually write 
them. The Printer had no Reaſon to take care of the original Papers, be- 
cauſe when they were printed, they were of no Uſe. He tells you, the 
whole Volume was printed, and owned by Mr. Tutchin continually, and by 
him directed to be made up into a Book, and he paid Mr, Tutchin for writin 
them from Time to Time, Ifthis be not a ſufficient Evidence of his publiſhing 
of them, it would be impoſſible to give any Evidence; forthe Author would 
always take away his Copy, and then he is ſafe. Theſe were printed and 
publiſhed in London; and wherever the Agreement was made, we may charge 
the Defendant, where the Papers were printed, purſuant to an Agreement 
m_ 1 him and Mr. How ; which makes the Compoſing and Print- 
ing his Act. 

Mr. Serj. Darnel. My Lord, if this be not Evidence, that this Man is the 
Maker or Publiſher of theſe Papers, his Agreement to have it done, his own- 
ing after it is done, and his own Confeſſion, and his being paid for it; if 
this be not Evidence, nothing is, | 

L. C. J. Holt. His Agreement to publiſh that Book, is ſufficient to prove 
that he owned it. 

Mr. Conyers. My Lord, there is one Thing very conſiderable ; the Diſ- 
courſe he had with this Man. Says he, If you are que/tion'd about it, I am the 
Author, I gave you the Copy, and directed the printing of it ; and you are unjuſt 
to yourſelf and your Family, if you do not diſcover me. My Lord, they make 
this Objection : We did contract with Mr. How to make an Obſerva- 
tor, but he made Alterations as he thought fit; and ſometimes he ſhew'd them 
to him, and ſometimes not. Now it's clear, Mr, Tutchin did give him that 
Liberty; and he cannot ſay, that there was any one of theſe Papers that 
was altered. 

Mr. Sell. Gen. And, my Lord, after there were an Hundred compoſed, 
he directs Mr. How to bind them up in a Volume, and puts a Pr-face and 
Index to them, and ſets his Name to it. Now that is certainly @ 7ublica- 
tion and owning of them. 

Mr. Meld. So far as in that Book goes, there is Evidence that he is the 
Author and Publiſher ; and they have objected nothing to it: So that the 
only Queſtion is concerning the other Obſervators, Now he ſays he had 
leave from the Olſervator to make thoſe Alterations. 

2 J. * Jo, he does not ſay ſo. Hark you, Sir, Did you ever add 
an hing! 

r. — Not that I know of, but a Word ſometimes to make it Senſe. 

Mr. eld. Did he ever allow you to do it ? 

Mr. How. He has often ſaid, that Printer was a Blockhead that did not. 

Mr. Mountague. My Lord, my Objection was 2 , as to the reading 
the Papers, not of the Book, The Thing they offer'd as Evidence, was 
the Papers; and we ſay they ought to produce the Originals, which they 


have not done, 
L. C. J. Holt. 


(33s) | 

7 . Holt. They offer the Book in Prof. Lot 
Mr. Mountague. Then, my Lord, I muſt beg Leave to oppoſe that like- 
Wiſe. For this Book is proved to be his, no otherwiſe, than by the Printer's 
ſwearing, that Mr. Tutchin order'd him to bind up three Volumes of his 
Obſervators; and the Printer himſelf has put together theſe Papers, and 
Mr. Tutchin has writ a Preface before them; but whether the Papers thus 

ut together were ever examined, unn conflat 5 or whether the Book binder 
has made no Alterations, non conſlat. And it does not appear that Mr. Tutchin 
look'd over any of the Papers that are here bound up. So that the moſt the 
2 Counſel can make of this Evidence, is this: Here is a Book Mr. 
utchin took to be his Book, upon the outward View of it, or at leaſt upon 
the Credit of his Printer; and'therefore every Thing in it muſt be read 
againſt him, as his. Surely, My Lord, that ought not to be allowed of. 
hen Dr. Drake was here tried for being the Author of a ſcandalous 
Book, it was ſworn againſt him, That upon ſhewing him one of the Books 
he was charged with, he owned himſelf to be the Author of it. But a Queſ- 
tion being aſk'd, Whether the Book that was offer'd to be read in Evi- 
dence againſt him, was that very Book that had been ſhewn him, when he 
owned himſelf to be the Author? It was anſwered, No: But it was a 
Book of the ſame Impreſſion, and therefore ought as much to be read 
againſt him, as the Book he owned, But, as I take it, that Evidence was 
diſallowed. 

Mr. Att. Gen. Mr. Mountague, you ſtate it wrong, for that Book was read. 

L. C. J. Holt, That Book was read, tho' it was not proved as that very 
Book that was deliver'd. It was the Bookſeller that ſaid the Book was 
printed by Dr. Drake; but he would not ſay it was that very Book that 
was given in Evidence. He took a Book with ſuch a Title : But was this 
the Book ? But he could ſay, the other Book was never taken away. Now 
this Book is owned by Mr. Tutchin, by making the Preface and Index to it. 

Mr. Mowntague. It was a Book of the ſame Impreſſion with that which Dr. 
Drake had own'd himſelf to be the Author of, that was offer'd in Evidence. 

L. C. J. Holt. He took the Book from the Shop that was read, the other 
Book was in the Shop. 

Mr. Att. Gen. The Bookſeller ſaid, He knew who writ the Book, but 
not who writ the Preface. 

Mr. Mountague. But, my Lord, be the Caſe one Wor or the other : 
The Thing we inſiſt on is, That they cannot read the firſt Papers pro- 
duced, becauſe Mr. Tutchin has not owned that Paper in particular for 
his, that is inſerted in the Book. 

Ii. C. J. Holt. If the firſt Paper was printed by his Order, according to 
the Bargain made between them, it is reaſonable it ſhould be read, I d» not 
know, ſays he, that I made any Alteration here; ſometimes I did alter, and ſame- 
times ſirile out, and made the Expreſſion lower ; but I know not that I made any 
Alteration here; and when I did, I oftentimes acquainted him with it; but that 
I made any Alteration here, I know nit : I printed it by the Copy, and the Copy is 
= Now, Mr. Tutchin would have him make up a Volume; and, ſays he, 

his Volume I bound up by his Order. ; 

Mr. Mountague. My Lord, here is a Paper offer'd, which they cannot 
prove to be a true Copy; and will you let them read it, becauſe they pro- 
duce another Paper like it, bound up in a Volume ; which, by the Way, is 
proved no otherwiſe to be his, than by his beſpeaking a Set of Olſervators 
to be bound up for him ?: L. C. J. Holt. It is the ſame. 

Mr. Mountague. My Lord, I think, with Submiſſion, they may not read 
_ of the Papers, if they have not examined the firſt Copy ſent to the 

rinter. 

L. C. F. Holt. A Man ſends a Copy to print, which is a Libel, and the 
Print is produced that is ſaid to be according to the Copy: There is ano- 
ther Print produced, that agrees with the firſt, which he hath owned, 

Mr. Mountague. My Lord, I did hope that the Queen's Counſel would 
have given an Anſwer to that Part of my Objection, That theſe printed 
Papers are no more than Copies. 

L. C. J. Holt. It is more than a Copy. Every Copy of a Libel is a Li- 
bel; and every Printer of a Libel is guilty of a Libel. 

Mr. Aeuntague. My Lord, 'tis true, every Copy of a Libel is a Libel ; 
but whoſe Libel is it? 

Mr. Harris. My Lord, it is not proved, that he ever peruſed that Copy. 

Mr. Aountague. Pray, Mr. How, was it his Direction to put theſe very 
Sheets together, or to make up a Volume of Obſervators ? I do aſk you, 
Whether your Direction was to make up a Book of Obſervators, or to bind 
up theſe very Sheets ? | 

Mr. How. He gave me Direction to make up a Set of Obſervaters. 

Mr. AMountague. Then you ſay, it was only to bind up a det of Obſerva- 
tors; and fo, on 2 own Head, you bound up theſe Obſervators © But can 
you ſay, he has look'd over all the Papers in that Book, and own'd them ? 

Mr. Serj. Veld. My Lord, here is a Man fays, He order'd him to de- 
liver them to my Lord N:ttingham. 

Mr. Mountague. How long is it ſince he gave you theſe Directions? 

Mr. How. | believe it was about a Week after the Volume was publiſhed. 

Mr. Mountague. How long ſince is it that the Volume was publiſhed ? 

Mr. How. It was about April, 1703. 

Mr. Meountague. How long after did you deliver them ? 

Mr. How. I deliver'd them within a Week after. 

Mr. Att. Gen. There are but two of the O3/ſervators we charge the De- 
fendant with in that Book; and therefore we humbly inſiſt on reading of 
the printed Papers, on the Evidence we have given, which we take to be 
ſufficient to read them without the Book : Theſe Papers being printed after 
this Agreement was made between them, and bound up by his Directions, 
he is anſwerable for them. | 

Mr. AZzuntague. My Lord, I do, with Submiſſion, ſay, It ought not to 
be read, tho” it be in that Book; for no Man has proved that Paper that is 
in it to be his, But if they lay any Weight on the owning the Book, the 
publiſhing the Book is a new Crime, for which he may be puniſhed after- 
wards, and he is not charged with it in this Information. 

Mr. At. Gen. If a Man be indicted for being the Author of a Book 
being indicted once, he is indicted once for the whole Book. 

Mr. Mbitater. My Lord, we are indicted for a ſingle Paper; and that 
Book is not the Matter of the Indictment, 

Queen's Counſel, My Lord, we have done now, We deſire the Papers 
may be read. L. C. J. Holt. R-ad them both. 

Then the fir Oblervator was read. 


Obſervator, May 30, 1702. At the ſame Time we conſider the French | 


180. The Thial of John Tutchin. 

1 King's Succeſs in his Bri and Corruption, we ought to 1. 

« ſad State of our own — which affords ſo _ > Tart 
* Treachery. If we may judge by our national Miſcarriages, perhaps 
Nation in E has felt the Influences of French Gold more than g 
& land; and worthy it is our greateſt Lamentation, that our Dear by. 
& ſhould be weaken'd by Men of mercenary Principles, when Coun? 
« inferior to us in Strength and Riches are ſecured from Attempts — 
„Nature, only by the Fidelity of their People. What is the Reaſon th 
% French Gold has not affected Holland, as well as England? but that tha 
„ Miniftry is ſuch, as is entirely in the Intereſt of their Country I 
* together incorruptible : They prefer Men that are knowing in * 
« Poſts, and are active in Buſineſs. When in Zxgland, we ae thee 
* for Men, not Men for Offices; and a Title of Honour gives a J 
Title to agreat Employment he isaltogether ignorant of. B — 
* preferring of Men by Intereſt and Favour, bas the Exciſe, the C 

* and other Branches of the Revenue, intolerably ſunk ; and b tha 
«© Means has the ng of England, our chief Support, been l 

"y ed 

© ting Men into ces in England, who are either falſe or i 
2 the Buſineſs, or are his F D n ny a 


Land, in that their Repreſentatives are the Judges of the Male-Admm 
© ſtration of their Governors, that they can call them in Queſtion for wy 
* ſame, and can appoint ſuch to wear the Crown who are fitteſt for G 
* vernment z which they have often done, and indeed which is the Pf. 
e vilege of all free People, who are authorized by the Laws of God and 
© Nature to chooſe their own Governors.“ 


are all thatare in the Book. 
us who was the Author of thele Papers ?!—— Mr. How. Mr. Tutchi:, 


never ſhewed them to him, did you ? 


an hundred Times, all of them, 


ſeen what Alterations were made in them. 


theſe particular Oſervators. 


Obſervators? 


ſince. 


ſecution, he did not keep them, but ſince he did; 
what he had, and deliver'd them to Mr. Borret. 


you deſired Mr. Hot to look out the Copies of the Ob/ervators. 


of the Obſervators which he had received from Mr. Tutchin ; and he after 
wards brought me a conſiderable Number of them, and ſaid, they were d 
he could find: And I have very carefully look'd them all over, but canad 
find any one amongſt them that relates to any of thoſe * mes. 
tioned in the Information, except one, which is in May! 

have here in Court. 


theſe Papers here named ? —— Mr. Borret. 


they have taken thoſe Original Papers; and if they were produced, d 
would ſee how they are mangled, 


nify? Only this is a popular Thing, and they muſt ſay a great deal. 
tains theſe Words. ¶ I Hich the Clerk read, as follows.) 


© been a greater Tax on the Merchants, than the Duties raiſed by 
© ment. We never had a better Navy; but the Wiſdom of the Manag® 
«© thereof is like a Bottomleſs-Pit, paſt finding out.” 


Clerk read, as follows. 


© the Service of his Count 
« to adviſe Neptune himſelf, if he has no Intereſt, he ſhall have no Prefer 
ment. 
Men in eminent Stations in the Navy, who have not ſo much as al Nor 


. (529 
the 
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Ythis, and 9 


hith 
nd can Lewis ſpend his Money better, thes ke — 


Mr. Soll. Gen. The next is No. 23. Saturday, July 11, 1702. | 
And this is a Prerogative of ſingular Advantage to the People of Eng. 


Mr. Att. Gen. Now we will ſhew theſe Papers to Mr. Hu, for th 
They were fhewn him.) Mr. How, pray tel 


J. C. J. Holt. How do you know that? — Mr. How. I had them of hin, 
Mr. Att. Gen. Did you pay him for them? 

Mr. How. I paid him for theſe very Papers. 

Mr. Mountague. What, theſe Papers that are now produced? Va 


- = 


Mr. How. No; but I ſhew'd him the ſame Number. 
Mr. AMeountague. Have you read them to him? 
Mr. How. He has owned them all; he has owned them an hundred u 


Mr. Mountague. Have you the Copy of theſe Papers by you? 

Mr. How. No. | 

Mr. AHountague. Did you ſearch for them? 

Mr. How. No, I have not. | 

Mr. Harris, My Lord, if we had ſeen theſe Papers, then we might hay 


. 


0 


Mr. How. I believe he had them back again. 


Mr. Mzuntague. I believe he has not been aſk'd to ſearch for them. af: 
Mr. Att. Gen. Did not Mr. Borret ſend to you about the Orig“: 
Papers !——- Mr. How. Yes. a 8 
Mr. Att. Gen. Did you look out what you had? 4. 
Mr. How. Thoſe that I had were look'd out. > 
Mr. Ait. Gen. What became of them? « fi 
Mr. How. I know not, but he might have them back again. e 
Mr. Att. Gen. Thoſe that you did find, what did you do with them! 0 
Mr. How. Thoſe that I have now, are but Two or Three. n 
Mr. Ait. Gen. Did you carry all the Original Papers you had to Mir WW {< 
Borret? Mr. Hw. Yes, all that I know of. * ol 
Mr. Mauntague. Have you no Copies? Did you not ſay you were at i 
deſired to look for theſe Obſervators ? a I 


Mr. How, I ſaid, I did not know whether I was ordered to ſearch fat 


Mr. Meuntaguc. Did Mr. Barret deſire you to look after theſe Origind 
Mr. How. I am not politive. 

L. C. J. Holt. Did you deliver all thoſe that you had to Mr. Berra? 
Mr. How. Yes, my Lord, all that I had at that Time; but I have had ſons 


Mr. Att. Gen. He told you before, That till there was like to be a Pi 
and now he look d at 


L. C. J. Holt. Then Mr. Berret muſt be ſworn. 
And he was fwirn accordingly. 
Sir T. Powis, Mr. Borret, acquaint my Lord, and the Jury, whetlt 


Mr. Borret. I ſent to defire Mr. How to look out all the written Copis 


„the which! 


Mr. Meuntague. Did you ſend to Mr. Hew, to aſk for the Original@ 
I did. 


Mr. EE Will you produce the Papers you have? My Lot 


Mr. Att. Gen. If they were nothing to the Matter, what did they 
r. Conyers. Read the Obſervator of the 12th of June, 1703, which cor 
Take one Time with another, the Miſmanagements of the mel — 
arlu- 

Mr. Conyers. Now 50 on to N® 20, the 16th of June, 1703. (lic i 


„% What avails it a Man of Learning and Parts, to qualif himſelf f 
on the Ocean ? If he has Lee. edge enoug 


How much does it look to our Nation's Diſadvantage, to ha 


($37)-#754- G. H. for s 


« z Notion, ' Thought of Naval Aﬀairs? To have Men to ſuperintend 


ty. « the Building of our Floating Caſtles, who know not the Nature of an 
d ng « Part of the Management? To have Men employ'd in the Victualling, 
Boy. « who qualify themſelves for that Poſt by learning to write their Names, 
\ « which is indeed 2 Poſt for a Philoſopher bred to the Sea ?” f 
= ben My. Tanner was ſworn, as to an original Record, which he pro- 
i thy duced 1 Daniel De Foe's Trial, to be compared with the Paſſage to 
n be next 7 

— Mr. Conyers. Now read the Obſervator, Ne 27. Saturday the loch of 


, 1703+ (Which was read, as follows. ) 


| „ Countrym. Truly, Maſter Obſervater, I have no very good News for 
cw « you. Mr. Daniel De Foe has pleaded Guilty to the Rane againſt 
Mans « him, for writing and publiſhing the. fborteft Way with the Diſſenters; and 
ind by « he is ſentenc'd to ſtand three I imes in the Pillory, to pay a Fine of 200 
ſtoms « Marks, and to find Security for his good Behaviour for ſeven Years. 
y tha « Obſerv. The Court could do no otherwiſe than convict him, upon his 
0 per, « pleading Guilty; habemus confitentem reum is very often the Voice of 
n get, « Courts of Judicature : Lis the Eaſe of Judges and Juries. If Daniel 
att U % De Foe was in Expectation of Coleman's Black-Box, he has found a 


« Pillory inſtead of it. I don't trouble my Head about the Cuſtom of 
« giving the Pillory to Authors, which is the Puniſhment of Bakers. 
” Von talked juſt now of n have a Care of your Candle; 
« you ſee which is the ſhorteſt Way with Authors : You muſt all enter 
« yourſelves in the Regiment of Colonel Foe. The Law of England di- 
« res, That no Man ſhall be fined ultra tenementum ; and I make no 
« Queſtion, but the Juſtice of the Court has fined Mr. Fee anſwerable 
« to his Eſtate : His Security for his good Behaviour for ſeven Years, 
« without doubt, was rationally conſider'd, as to the Legality thereof. 
« For my Part, I am only acquainted with old Laws of England, the an- 
« cient Birthrights and Immunities of Engliſhmen + This I take to be the 
« Foundation of new Laws.” 

Sir T. Powis. The laſt is of the 20th of May laſt ; Mr. Borret, is the 
Original of that here? Mr. Borret. Yes. 

Sir T. Powis. Who had you this of? 

Mr. Borret. I had it from Mr. How. 

Sir T. Powis. Shew it to Mr. How. (Which was done.) 

L. C. J. Holt. Whoſe Hand is that? 

Mr. How. To the beſt of my Knowledge, it is Mr. Tutchin's. 

L. C. J. Holt. Who had you it from? 

Mr. How. From Mr. Tutchin, or his Order. 

L. C. J. Holt. Did you pay him for it? Mr. How. Ves, my Lord. 

Mr. Att. Gen. I hen that likewiſe was printed under the Title of the 
0}ſervator ?——— Mr. How. Yes, Sir. 

Then the Paragraph was read. 


ght han « Countrym. Maſter Obſervator, there's another Plot againſt you. 
& Ob/erp. Prithee, Man, there's a Plot againſt the Queen, and the whole 
Nation; is it any wonder then that there are Plots againſt me? The 
oy High- Flyers are now plotting againſt every honeſt Man in England. I'. 
Orig tell you more of it the next Time we meet. Countrym. 1 tancy ſome 


Sort of People plot againſt you, becauſe you endeavoùr to countermine 
« their Plots againſt the Queen and Nation. Obſerv. You are right 
enough; but that ſhan't hinder me from detecting their Deſigns, and 
« from opening the People's Eyes. But, prithee, what Plot is this ? 
% Countrym. Why, Sir, it is a Plot preparatory to your Trial, and if 
* they can't effect this Plot, I ſuppoſe you'll never be try'd, They inſi- 
* nuate into the Citizens of London, that you have lately written very 
* ſcandalouſly, maliciouſly, and treaſonably, and I don't know how many 
* other Lies, againſt 'em the ſaid Citizens; and by this Means they are 
minded to ſet your Jurors againſt you. O8/. This is likely enough; 
* they 'n leave no Stone unturn'd, to ſuppreſs the Truth, I underſtand, 
* I ſhould have been proſecuted by Bill the laſt Seſſions, but that the 
* High-Flyers did not like the Jury; nay, they ſay they don't like the two 
* dherifts, becauſe they won't pack Juries to find innocent Men Guilty.“ 

Mr. Mountague. Now, my Lord, we take it, there is a Variation 5 
tween thus Paper, and the Information. In the Copy, it is only C.; in the 
Information, it is Countryman. Now when they deſcribe any Paper, it 

uſt be as it is writ; and they cannot ſay Countryman, when it is but C. 
L. C. J. Holt. He writes a Dialogue ou tne Countryman and the 
Ohſervator; but now he makes C. for Countryman. 
Mr. Mountague. My Lord, if they go upon the Libel, they muſt give 
tas it is under his own Hand. 

dir T. Powis. That Letter is to be underſtood Countryman. 


„ whethe L. C. J. Holt. When he uſed to write C. were you not to write Coun- 
ryman at large ? 

ten Copit Mr. How. At firſt we were; afterwards as it might be intelligible. 

4 he after Mr. Mountague. Still we think they have not done enough: They have 

y were INN ot proved this Thing ſufficiently, by the Witneſſes they have called. For, 

"at cand.) Lord, we take it, that they muſt poſitively ſhew it was writ within the 


ity. In the Trial of the Biſhops, it was proved to be all under their 
ands : Yet it was required then, that they might make it appear, that 
Wat Paper was writ in the County of Middtſes: 


ators med 
1c which 


Original d Mr. Att. Gen. Mr. How, where do you live now ? 

118 Mr. How. In Grace-church-ftreet. g 

My Loth Mr. Att. Gen. Let that Agreement be made where it will, the Publiſh- 
Juced, ju ug was in London; and we may lay the Information here. 


L. C. J. Holt. Where did you receive theſe Papers? 
Mr. How. Moſt commonly they were ſent to my Houſe, in Talbot- 
rt, Grace-church-ftreet. 
Mr. Jhitaker. Have you not fetch'd ſome of them from Lambeth ? 
ir. How. Yes, ſome of them. 


d they u 
deal. 
hich co 


Navy bs — C. 7. Holt. Suppoſe a Man draws up a Libel in Middleſex, and 
by Pati Ie agrees with a Printer who lives in London to print it: He takes it 
Manag® Way, and prints it in London, and there publiſhes it. Now the Queſtion 


x Whether he that drew it, is not guilty of Compoſing and Publiſhing 
"tin London? Every Copy is a Libel of itſelf. 

Ar, Meuntague. Every Copy is a Libel ; and the taking a Copy of a 
ide], may be a Publication : But that is not the Thing laid to his Charge; 
"18 Scrip/it & Compoſuit. Now the Writing is in the County of Surrey; 


"oy os and there he gompoles., 
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L. C. J. Holt. He is charged with Writing, Compoſing, and Publiſh- 
ing a Libel in London. Though he be not guilty of Writing there, yet 
he may be guilty of Compoſing it there. 

Mr. Mountague. Now, my Lord, as to the Publiſhing, the Printing is 
not the Defendant's Publiſhing : That affects another Man. Therefore we 
think they ſhould give ſome Evidence of his writing theſe Papers in London. 

Sir T. Powis. My Lord, As to that, the Word Compoſuit is proper to 
relate to the Printing of it; (For the Printers have ſuch a Term as Com- 
poling.) And that is fully proved to be in Londen. And for Writing 
(whether that be a material Thing between us) I take it, that he that does 
write a Libel, and ſends it to London ; and there, by his Authority and 
Directions, it is compoſed again in another Paper, and printed; that Pa- 
per is {till his Writing, wherever it goes. However, the other Words 
come up to the Caſe fully ; becauſe if that which he writes is ſo publiſhed, 
it may be ſaid to be writ by him, wherever it is ſo publiſhed. 

Mr, Att. Gen. We have proved his owning himſelf to be the Author, 
and his cauſing it to be printed in London. 

L. C. J. Holt. That is not an Evidence of his writing it. 

Mr. Att. Gen. My Lord, It is a Proof of his cauſing it to be printed. 

L. C. J. Holt. If he be guilty of a Fact in one County, you cannot 
charge it in another. But if he caus'd it to be printed in London, no 
queſtion it will be a Publication here, 

Mr. Att. Gen. The Compoſing and Printing is a Publication; and that 
we have proved to be done in Londen, purſuant to his Agreement. And 
we alſo charged him with writing the ſame ; and as a Proof of that, we 
have proved his owning himſelf to be the Author, If that be not an Evi- 
dence of his writing it, we can hardly ever prove that part of the Charge 
of writing : For he that writes a Libel, will do it alone; and proving the 
Copies to be received in London, is an Evidence they were writ there firſt, 
if the Defendant did not prove the contrary. 

Mr. Whitaker. Mr. How ſwears, he had the Copy from Lambeth. 

Mr. Att. Gen. Where was it compoſed ? —— Mr. How. At my Houſe, 

Mr. Att. Gen. Was he there at your Houſe ? 

Mr. How. Yes; and | had them from him there, 

L. C. J. Holt. Did he write any of them there? 

Mr. How. Not that I know of. 

Mr. Att. Gen. Is Mr. Tutchin in the Court ? 

Mr. Mountague, I believe not, 

L. C. J. Holt. Why is he not here? 5 

Mr. Mountague. May it pleaſe your Lordſhip, and you Gentlemen of 
the Jury, to ſpare me a few Words in Behalf of the Defendant, I can 
hardly ſay I am of Counſel with Mr. Tutchin, becauſe I have never ſeen 
him, but upon recording his Appearance in open Court; and he has not 
thought fit to ſend us any inſtructions till this Morning, when we were 
juſt going down to //*/tmir/fter. But I do ſuppoſe, this Remiſlneſs in his 
Temper, does proceed from his Innocency of the Accuſation againſt him: 
And he has a Mind to let the World ſee, how eaſy it is to make his De- 
fence ; ſince he has pitch'd upon me for his Advocate, and given me ſo 
little Time to prepare myſelf for it. But as ſhort Notice as I have had of 
this Information againſt him, thus much I will beg Leave to ſay to it in 
general; That it does by no Means come up to what the Gentlemen on 
the other Side call it, A Charge of Writing and Publiſhing a falſe and ſcan- 
dalous Libel. My Lord Cote has given us a Definition, or rather a Deſ- 
cription of a Libel : Says he, Famoſus Libellus, ſeu infamatoria Scrip- 
&© tura, is made either againſt a private Man, or a Magiſtrate, If it be 
<« againſt a private Man, it does deſerve to be puniſhed ; becauſe it is 
likely to incite all the Family or Kindred of ſuch Perſon, to revenge 

the ks ; which tends to the Breach of the publick Peace. If it be 
* a publick Perſon, as a Magiſtrate, it is a greater Offence: Be- 
cauſe it concerns not only the Breach of the Peace, but it is a Scandal 
to the Government. And it matters not whether ſuch private Man, or 
Magiſtrate, be dead or alive at the making of ſuch Libel; becauſe the 
Friends and Relations of ſuch Perſons, are incited thereby to diſturb the 
e Peace of the Kingdom,” By all which Sayings of my Lord Coke, I do 
humbly ſuppoſe, That there can be no Libel, where no Perſon certain is 
reflected upon, or ſcandalized. A Libel that points at nobody in particu- 
lar, is like a Shot at Random, that ſeldom does any Miſchief. And there- 
fore I do take it, with great Submiſſion, That in this Caſe, Mr, Attorney 
ſhould have ſhew'd us what Perſon (either publick or private) theſe Obſer- 
vators have aſperſed. My Lord Cole, in another Place, does liken libel- 
ling to Poiſon, which ſecretly deſtroys a Man's Reputation, as the other 
does his Life, But certainly it would be thought a ſtrange Sort of Indict-' 
ment, to charge a Man with being guilty of Murder ; and not mention 
ſome one in particular, that has loſt his Life through the Defendant's Means 
or Procurement. Now pray, my Lord, how much does this Information 
differ from ſuch an Indictment? Here it is ſaid, That the Defendant Tutchin 
has wrote and publiſhed a falſe and ſcandalous Libel, of and concerning 
this Kingdom of England, and the Officers and Miniſters of the Queen. 
But a national Reflection, that equally concerns every individual Perſon in 
the Kingdom with the Reflector himſelf, cannot excite and ſtir up the Peo- 
ple to quarrel one with the other. And to tell me, the Miniſters and Offi- 
cers of the Queen are particularly concern'd, does but give me Occaſion 
to aſk, what Officers and Miniſters Mr. Attorney is taking care of? For 1 
do not find any Miniſter of State, or other great Officer, ſo much as men- 
tion'd throughout this Record. A Bailift, or Conſtable, is one of the 
Queen's Officers; and yet very few will think, a Man ought to be puniſh'd 
for Scandal, that ſhall ſay of ſuch Officers and Miniſters, they commit 
frequent Miſdemeanors, and are of mercenary Principles. Would it not 
have been eaſy for Mr. Attorney to have aſſigned the Particulars, if he knows 
of any body that has been defamed by theſe Obſervators ? But ſince the Infor- 
mation ſets forth no Particulars, I hope the Jury will take it for granted, that 
nothing in theſe Papers can be affixed to any Man's Door : But whatever has 
been writ, is ſpent in the Air; and I hope this Accuſation will vaniſh there 
likewiſe. 

In the next Place, my Lord, I would beg Leave to take Notice of the 
particular Papers, which have been ſeverally read in Evidence, And the 
firſt that has been produced, is one of the printed Obſervators, agreed on all 
Hands to have been publiſh'd ſo long ago as the 30th of May, which was 
in the firſt Year of her preſent Majeſty's Reign, And as to this, the 


Libel. 


| 3Z Charge 
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Charge is, That the Defendant has written, conipoſed and publiſh'd it. 


But how many of theſe three Particulars have been made out, muſt be 


next obſerved, And as to the writing of it, Mr. How has ſworn, That 
there was an Agreement made betwixt him and the Defendant, (but 


where, he cannot ſay) that Mr, Tutchin ſhould write a Paper, fometimes | , 


once, ſometimes twice a Week, of the publick Tranſactions; and fuch a 
Paper has been writ by Mr. Tutchin 3 but where this Paper was wrote by 
Mr. Tutchin, or delivered, Mr. How cannot ſwear. However, ſo far he 
goes, that from theſe Papers of Mr, Tutchin he has printed at his Houſe in 
ondon, theſe Papers are now produced, But on this Evidence, I muſt, 
with your Lordſhip's Favour, obſerve, That there are two different Sorts 
of Libels ſpoken of: The one is in Writing, ſuppoſed to be written by 
Mr. Tutchin, but God knows where: The other in Print, own'd>by Mr. 
How to be printed and publiſhed from the written Paper ; which does not 


appear, and of which no true Copy has been proved. Now we hope, 


therefore, my Lord, that the Gentlemen of the Jury will rightly diſtin- 
uiſh betwixt this firſt and ſecond Libel, and make a Difference betwixt 
the Act of Mr. How and that of Mr. Tutchin. The printed Papers here 
produced are ſtil'd the Obſervator ; ſo was not the written ones, if Mr. 
How be to be believed. The printed Obſervators are fold about for the 
ſole Benefit of Mr. Hew; and Mr. Tutchin receives only a ſmall Pre- 
mium for the writing once or twice in a Week. Mr. Tutchin only earns 
his weekly Subſiſtence by making Obſervations in the Country; and it 
does not appear, that he concerns himſelf further about the printing or 
ubliſhing of them. If he gets his Money, Mr, Fw may do with his 
How as he thinks fit. So that I muſt humbly inſiſt upon it, That what 
Mr. How has done within this City of Londen, can never reach Mr. 
_ Tutchin into Surry or E//ex. It has been ſaid indeed, and I ſhall not con- 
tradict it, That the bare tranſcribing of a Libel, will make a Man guilty 
of libelling : But for this Reaſon I do ſay, That Mr. How only has been 
uilty of making and publiſhing theſe printed Ob/ervators in Landon; and 

r. Tutchin, it he be guilty, muſt be convicted of the making and publiſh- 
ing that, which can be {worn to be his written, Obſervations ; elpectally 
ſince it has plainly appear'd that the Papers written by Mr. Twtchin, have 
been frequently altered by Mr. How, before they were printed off. 

And if we conſider the Paſſages that have been produced, the Gentle- 
men of the Jury will perceive a very little Alteration will make theſe Papers 
quite different from what they are. However, as they. be, I hope there is 
no great Matter in any of them, The firſt Obſervator ſays: ** At the 
4% {ame Time, if we conſider the French King's Succeſs, in his Bribery 
& and Corruption, we ought'to lament the ſad State of our own Country, 
* which affords ſo many Inſtances of Treachery, Sc.“ Now, pray 
who is Ve in this Caſe? Says Mr. Attorney, in his Innuende, The People 
of England. But I hope an Innuendo ſhall not make a Man guilty of a 
Crime, which otherwiſe can't be affixed upon him. But ſuppoſing this 
ſame Paper were in truth written with relation to England, Will any one 
ſay, that (no Times whatſoever) this Country has aftorded not any In- 
ſtances of Treachery? And what Part of this Information does ſo much 
as fix the Time to which the Obſervator alludes? If all that is here ſet 
forth were written of a former Miniſtry, I do ſuppoſe there would not be 
ſo much Blame laid on the Author, as if he comes nearer the preſent 
Times: So the Time to which theſe Papers do refer, muſt certainly be 
material, and fit to be conſidered of, before any one can rightly judge of 
this Caſe. And for want of its being aſcertained and determined whither 
theſe Reflections may extend, I hope the Jury will not very much regard 
them, 

The next Charge does ſet forth a wicked Aſſertion to have been made, 
de & concernen* Poteſlat. Populi Anglicani. But we muſt be in your Lord- 
ſhip's Judgment, whether the Paper that is produced does make out that 
Aſſertion to be juſt as it's laid. I take it, with Submiſſion, that there is a 
manifeſt Variance betwixt the Charge and the Libel. The Charge makes 
him ſpeak of the Power of the People at large; when the Paper comes to 
be read, that ſpeaks of our Repreſentatives in Parliament, And ſurely 
there is a Difference to ſay, The People at large can do fo and ſo; and to 
ſay, Our Repreſentatives in Parliament can do it. For Inftance, The 
making of Laws is not in the People diſperſed over England, but in their 
Repreſentatives in Partiament, in Concurrence with the Houle of Lords, 
when the Royal Aſſent docs hkewife concur with them; therefore, | think, 
this Charge can't affect us upon Account of this Variance, The next 
Article then to be taken notice of, is that concerning the Navy. 

Mr. Soll. Gen. But Mr. Mountague ſays nothing of the Prerogative the 
People have, that the Repreſentatives are the Judges of the Male-Admini— 
ſtration of their Governors; that they can call them in Queſtion for the 
fame, aud can appoint ſuch to wear the Crown, who are fitteſt for Government, 
which they have often done, He paſſes by all this ſcandalous Matter, 

Mr. Mountague. I did fo, Mr, Ssllicitor, and I did it on Purpoſe, becauſe 
T look'd upon it as a Matter not proper for you and me to talk of as Ad- 
vocates in this Place. And J am apt to think my Diſcretion in paſting it 
by will be more eaſily juſtified, than theirs that ſhall bring ſuch Points as 
theſe upon the Stage to be talk'd on before this Aſſembly. I muſt declare, 
for my own Part, that I think the Rights of Princes and the Power of the 
People too high Topicks for me to meddle with; let others do as they 
think beſt, I ſhall paſs over to the next Article concerning the Navy. 
*« Take one Time with another, the Miſmanagements of the Navy have 
been a greater Tax on the Merchants, than the Duties raiſed by Par- 
5 liament.” Now, how does this relate only to the Navy-Reyal? It is no 
where ſaid, the Miſmanagen ent of the King's Navy, or the Queen's Navy. 
And the Word Navy does, in my poor Underſtanding, fignity no more 
than a Number of Ships got together; and therefore I do humbly con- 
ceive, there may be a Navy of Merchant Ships as well as a Navy of Men 
of War, 'tis altogether uncertain what Navy the Author does allude to. 

L. C. J. Holt. Surely tne Navy muſt be the Navy Royal, 

Mr. Meuntague. If it muit, my Lord, yet nobody can ſay that we never had 
any Miſmauagements in the Royal Navy, and whenever that has happened, 
the Merchants of England, in all Probability, have ſuffer'd for it. 

Mr. Att. Gen, My Lord, I think all this Diſcourſe is ſuch as is not to 
be allowed. 

Mr. Soll. Cen. When a Man complains of the Miſmanagement of the 
Government, and then comes after this, and ſays, that the People have a 


i * 180. The Trial of John Tutchin 


give for every Obſervatar ? 
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this? Does it want an Expoſition, thus to poſſeſs the People 4 
Opinion of the Power they have to call the King or . wh 
count? What does ſuch Things tend to, but to raiſe in the People © 
Indignation againſt the Government? | y 
M; . Mountague. My Lord, the Thing I was inſiſting upon was, 
whatever is here ſet forth, is not brought within — 3 als wh 
and there is no particular Reflection upon any Perſon — 10 
Mention is made of divers Miſmanagements, and of ſeveral Miſcarria 0 
yet all theſe Things may be ſaid of other Times long ſince. And Fa 
fore, ſince this Exception goes to all the reſt of the — in the lala 
mation, I ſhall paſs by the other Particulars. And ſince | have take, b 
great deal of your Lordſhip's Time already, I ſhall leave the reſt to * 

Gentlemen that are to ſpeak aſter me. 

Mr. Serj. Darnel. Will you ſay they are true? 
Mr. Il hutater. My Lord, here is an Accuſation that we did write 
compoſe, and publiſh, theſe Papers; now it appears, that the firſt Ant 
was often out of London, and that the Copy was often fetch'd from ; 
beth, and other Places; and the Witneſs did apply the Title of 0; 

tor to every one of theſe Papers. Now that which they call Libellousi, 
in the Writing which we did write; and if we did not write it in 2 
hope you will not find us guilty of writing and publiſhing a Libel, 
Mr. Mountague. My Lord, we have not done any thing as to the Pin 
ing at all; we had nothing todo with it. 
L. C. J. Holt. Wete nat you concerned in printing it? I can't in, 
gine how Mr. Het came to pay for it elſe. Mr. How, what were you 


Mr. How. For about ſixty- ſix of the laſt, I paid twenty 

L. C. J. Holt: What did you give for them betore ? 

Mr. How, Half a Guinea a Time. | 

L. C. J. Holt. Was it the ſame thing to him whether you printed it or ny 

Mr. How. Ves; but I would not have given it him, if it had not be 
to be publiſhed, 

Mr. Whitater. My Lord, we are in your Judgment as to this May! 
whether they can find us guilty of a Libel in London; 

Mr. Soll. Gen. It was in London. 

L. C. J. Holt. Where was the Agreement made? 

Mr. How. I did think at firſt that it was in the City, and I do think 
ſo ; but he ſays it was in Surry, The Papers were delivered ſometime x 
my own Houſe, and ſometimes in the Country. 

Mr. Att. Gen. Were they deliver'd to you to be printed? 

Mr. How. Yes. 

Mr. Att. Gen. You ſaid you and he have mended the Papers; has the 
been done at your Houſe in London, or in the Country ? 

Mr. How. I do not know which. 

Mr. Mountague. Let me aſk you one Queſtion : Can you ſwear to ay 
particular Paper, that he deliver'd that Paper in London ? 

Mr. How. I do not know where they were delivered. 

Mr. Held. It need not be inſiſted on to find him guilty of all; if thy 
find him guilty of the Publication, that will be enough ; and that the 
cannot deny but he is guilty of that. When it is deliver'd to be print, 
itis as much a Publication as the compoſing of it. 

Mr. Mountague. But it does not appear that it was delivered in Lond, 

Mr. #414. But he owned it in London. 

Sir T. Powis. He did cauſe theſe Papers to be printed in London, 

L. C. J. Holt. He deliver'd them to be printed in London : How ao 
to give him Half a Guinea a Paper at firſt, and Twenty Shillings after 
wards; and ſurely then he deſigned to have them printed. 

Mr. Meountague. He cares not what he docs with the Papers, he was onh 
to have ſo much Money for them. | 

Mr. Att. Gen, My Lord, here they are ſetting up a Doctrine that vil 
make libelling ſafe, ſo that no Man ſhall ever be puniſh'd for it. Weben 
charg'd him with writing, compoſing, and publiſhing a Libel : We hut 
proved the Agreement made with the Printer, be it in Landon, or out d 
London, is not very material. Now if there be an Agreement made outd 
London for printing and publiſhing a Libel, wherever that Libel is print 
and publiſhed, he is guilty ; for whatever is done by his Agreement, hes 
guilty of it. As to the next thing, I am much concerned to hear the 
ſay, that which I never before heard urged in any Court, that a Lies 
not a Libel unleſs they aſſign ſome particular Perſon ; but I look upon its 
the higheſt Kind of Libels to reflect on publick Officers in general; a 
the Adminiſtration of Juſtice in general. I believe every one knows | 
Libel is a Libel, tho' particular Perſons are not named: If it reflect a 
Officers in general, as Miniſters of State, or Judges, or the like. M. 
Mountague would have it, that Reflections on the Miniſters of the Crom 
is not a Reflection on the Queen; and he would have it, that we ſhoull 
have averred who theſe Miniſters are that were meant in the Libels. # 
to the firſt, certainly they that reflect on the publick Adminiſtrationd 
Juſtice by the Queen's Officers, do reflect on Her Majeſty, who places al 
continues them in their Offices. And to the ſecond Reflection, being # 
general on the Miniſtry, we ought not, nor could aver, who in particull 
he meant in theſe Libels ; the whole Adminiſtration under the Queen! 
reflected on, in placing in Officers in general; in the Management of d 
Navy, and placing in the Officers thereof; and in the Adminiſtrations 
Juſtice in the Courts of Juſtice; and what can be more ſcandalow? 
There needs no Averment to explain theſe, in themſelves they appear! 
be Libels; and I hope ſuch Diſcourſes as have been made on this Occal 
for the Defendant will not meet with any Countenance ; but I am ( 
prized to hear it juſtificd here by a Counſel, That the People have Pot 
to call their Governors to Account. 

Mr. AMhuntague. 1 did not fay fo. 

Mr. Att. Gen. Certainly what you did ſay, viz. That you ſhewed ma 
Diſcretion in paſſing it by than we did in queſtioning the Defendant fork 
and that we wanted Diſcretion in bringing this Matter on the Stage, cov 
have no other Meaning, but that the Matter was juſtifiable, but . 
would not in Prudence do it; which, I muſt ſay, is the greateſt Liber? 
have known taken by a Counſel, 

L. C. J. Halt. I did not hear him ſay fo. | 

Mr. AMlountaguc. 1 did not ſay fo; I ſaid it was more diſcreet to pals 
by than take notice of it. 
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Power inherent in them to call their Governors to an Account: What is | 


Mr, Att. Cen. I will always proſecute any Man that ſhall 2 ſuc 
F octii 


Ithiak myſelf obliged in Duty, being in the Sta- 


by ra _ to take Notice of ſuch Diſcourſes as theſe, which no 
ple u Sena ought to preſume to make. 2 ; 
L. C. J. Helt. Gentlemen of the Jury, This is an Information that is 


preferred and publiſhing, or cauſing to be writ, compoſed, or 


| ſing, 
in 24 Cera 1.tbels _ the Queen and her Government ; and all 
py 1 


forth as Libels, are entitled, The Obſervater, and they are 


maggi, re ſet ö 

i hey * fix. - The firſt is ſaid to be made and publiſhed ay 30, 1702, 
e lala * 4 in which Mr. Turchen is charged with having this libellous, ſcandalous 
ten * — againſt the Government, and the Adminiſtration of it. The 


ds ace theft, If we conſider the French wag Succels, in his Bri- 
be and Corruption, we ought to lament the ſad State of our own 
which afferds ſo many Inſtances of Treachery. 


W 
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66 Country, 


If we may 


ite, a « judge by our national Mifcarriages, perhaps no Nation in Europe has 
Authy « felt the Influences of French Gold, more than England; and worthy it 
m La « is our greateſt Lamentation, that our dear Country ſhould be thus 
Wbjervs « weaken'd by Men of mercenary Principles, when Countries inferior to 


ours in Strength and Riches are ſecured from Attempts of this Nature, 
« only by the Fidelity of their People. What is the Reaſon, that French 
Gold has not affected Holland, as well as England? But that their Mi- 
« niftry is ſuch as is entirely in the Intereſt of their Country, and altoge- 
«© ther incorruptible : "They prefer Men that are 8 in their Poſts, 
und are active in Buſineſs. When in England we fin out Offices for 
© Men, and not Men for Offices; and a Title of Honour gives a Man a 
Title to a great Employment he is altogether ignorant of. By this, 
and by preferring of Men by Intereſt and Favour, has the Exciſe, the 
Cuſtoms, and other Branches of the Revenue intolerably ſunk ; and by 
© this Means has the Navy of England, our chief Support, been hitherto 
perſectly bewitched : And can Lewis ſpend his Money better than in 

ting Men into Offices in England, who are either falſe or ignorant in 
the Buſineſs, or are his Friends ?“ This now is charged on him as a 
faming the Government, in employing corrupted Officers, or ignorant 
Wfcers, when they are not fit for their Places. There is another that has 
n produced, which is the Second, that hath theſe Words: ** And this 
is a Prerogative of ſingular Advantage to the People of England, in that 
their Repreſentatives are the Judges of the Male-Adminiſtration of their 
Governors; that they can call them in Queſtion for the ſame, and can appoint 
fuch to wear the Crown, who are fitteſt for Government: Which they 
have often done, and indeed which is the Privilege of all free People, who 
are authorized by the Laws of God and Nature, to chuſe their own Go- 
yernors.” This is to poſſeſs the People, that they may at their Will 


do think 
etimes z 


has the 


p what Governor they pleaſe. Theſe two, and the reſt which Iſhall men- 
on by and by. are given in Evidence. And it ſeems at firſt Mr. Tutchin 
ame to Mr. How, the Printer, and there is a Contract made between them 
vo, to print a weekly Paper, and it was to be entitled, The Obſervator, and 
was to have half a Guinea a Time, Mr. Tutchin was to write, and the 
her was to print; his Printing-Houſe was here in London : Accordingly 
enters into this Contract, and from Time to Time has received Copies, 
ad prints them, and has paid Mr. Tutchin for them, and has printed all 
is Obſervators, even to this very Day: Afterwards there came two out in 
Week, Now it is moſt plain, that a Contrat was made between Mr. 
utchin and Mr. How, for Mr. Tutchin to write and frame, and Mr, Ftv to 
int. And nobody can imagine that Mr. How, the Printer, would give 
im Money, unleſs that written Copy were to be printed: But now, ſay 
ey, was there no Alteration made; but were they printed exactly purſuant 
the Copy of Mr. Tutchin ? Yes, but theſe two were not; not but that 
metimes | made ſome Alterations ; for, ſays he, when I thought his Ex- 
eſtions were too paſſionate and ſevere, I apprehended Danger, and made 
me literal Alterations, But after this, theſe two were read, and Mr. 


ar to ay 


if they 
that they 
e printed 


| Lond, 


on. 
low ang 
ngs after 


e was och 


that wil 
We ben 


We hai tchin owned them, and divers others, and ordered him to bind them in a 
or out M elume; and he does fo, and Mr. Tutchin makes a Preface, and binds it to 
1ade out Volume. It appears that his own Hand is to it, to the Preface, and was 
| is prinz ed Money for them, and Mr. Tutchin owned this Number ; ſo that there 
nent, be vl a full Proof that theſe were compoſed by Mr. Tutchin, in order to be 
hear thenFinted, and they were printed afterwards, and he has received Money for 


a Libel i 
upon ita 
>neral ; a 
> knows | 
reflect a 


em. 

Now there are four more which are charged in the Information, 
the ſame Nature, One is thus : ** Take one Time with another, 
the M:\managements of the Navy has been a greater Tax on the Mer- 
chants, than the Duties raiſed by Parliament : We never had a better 


like, MA Navy; but the Wiſdom of the Managers thereof is like a Bottomleſs- 
the Com Pit, pait finding out.” A fourth Paper hath theſe Expreſſions. What 
we (hou avails it a Man of Learning and Parts, to qualify himſelf for the Service 
bels. of his Country on the Ocean? If he has Knowledge enough to adviſe 
iſtration d Neptune himſelf, if he has no Intereſt, he ſhall have no Preſerment. How 
places ui much does it look to our Nation's Diſadvantage, to have Men in emi- 
n, being nent Stations in the Navy, who have not ſo much as an Idea, a Notion, 
1 particuld 2 Thought of naval Affairs? To have Men to ſuperintend the 
ec Queen! building of our Floating Caſtles, who know not the Nature of any 
ment of WINE one Part of the Management? T'o have Men employ'd in the Victual- 
iſtration d ling, who qualify themſclves for that Poſt by learning to write their 
candalowWil Names, which is indeed a Poſt for a Philoſopher bred to the Sea?“ This 


lO charges the Government for employing unfit Miniſters in the Navy. 
dere is a fifth, and that hath theſe Words. ** Countryman. Truly, Ma- 
ſer O:/ervator, I have no very good News for you: Mr. Daniel De Foe 
has pleaded Guilty to the Indictment azainſt him, for writing and pub- 
liſhing The Shorteſt Il ay with the Diſſenters; and he is ſentenc'd to 
ſand three Times in the Pillory, to pay a Fine of 200 Marks, and to 
find Security for his good Behaviour for ſeven Years. Obſervator. The 


ndant for i Court could do no otherwiſe than convict him, upon his pleading Guilty; 

tage, co Pabemus confirentem reum, is very often the Voice of Courts of Judicature, 

e, but VI "the Eate of Judges and Juries : If Daniel De Foe was in Expectation 

ſt Libel * Coleman's Black- Box, be has found a Pillory inſtead of it. I don't 

trouble my Head about the Cuſtom of giving the Pillory to Authors, 

ich is the Puniſhment of Bakers. You talk'd juſt now of turning 

et to pa thor, have a Care of your Candle; you fee which is the ſhorteſt 

ſſert ſu⸗ ay with Authors; you mult all enter yourſelves in the Regiment of 
aſſert | 


Docs 


8 fer High Treaſon. 


| 


(542) 
“ Colonel Foz. The Law of England directs, that no Man ſhall be fined 
* ultra tenementum ; and I make no queſtion, but the Juſtice of the Court 


bas fined Mr. Foe anſwerable to his Eſtate, His Security for his good 
« Behaviour for ſeven Years, without doubt, was rationally conſidered, as 


by the Queen's Attorney-General againſt Mr. Tutchin, for writ- | ©* to the Legality thereof. For my Part, I am only acquainted with old 


„ Laws of England, the ancient Birthrights and Immunities of Engliſh- 
* men: This I take to be the Foundation of new Laws.” And then here is 
the laſt, which hath theſe Words. © Ceuntryman. Maſter Obſervator, there's 
another Plot againſt you. Obſerv, Prithee, Man, there's a Plot againſt 
„the Queen, and the whole Nation; is it any wonder then, that there 
** are Plots againſt me? The High-Flyers are now plotting againſt every 
*© honeſt Man in England. IL'Il tell you more of it, the next Time we 
© meet, Comuntrym. 3 fancy ſome ſort of People plot againſt you, becauſe 
*© you endeavour to countermine their Plots againſt the Queen and Na- 
tion. Obſerv. You are right enough; but that ſhan't hinder me from 
detecting their Deſigns, and from opening the People's Eyes: But pri- 
„ thee, what Plot is this? Countrym. Why, Sir, it is a Plot preparatory to 
your Trial; and if they can't effect this Plot, I ſuppoſe you'll never be 
tried. They inſinuate into the Citizens of Lenden, that you have late- 
* ly written very ſcandalouſly, maliciouſly, and treaſonably, and I don't 
* know how many other Lies, againſt them the ſaid Citizens; and by this 
Means they are minded to ſet your Jurors againſt you. C/. Thisis likely 
enough; they'll leave no Stone unturn'd, to ſuppreſs the Truth, I un- 
** derſtand, I ſhould have been proſecuted by Bill the laſt Seſſions, but that 
the High-Flyers did not like the Jury: nay, they ſay, they don't like 
. e. Sheriffs, becauſe they won't pack Jurics to find innocent Men 
uilty.“ 

'This is the laſt of the Libels. Now whatever you admit concernin 
theſe, the ſame is proved concerning the other two, except that of the Vo- 
lume. Theſe he did receive from Mr. Tutchin, or by his Agent, He al- 
ſo paid Mr. Tutchin upon the ſame Account that he paid for the reſt, and 
they were printed here in London, and publiſhed. Now Mr. Tutchin did 
not at any Time complain that they were not printed according to the 
Copies ſent. As to the Copies, they are loſt all of them but one of theſe 
four. There are divers others, but they concern not this Information, but 
one, and that is Mr. Tutchin's Hand, the ſame Hand as the other Papers, 
and by that Copy the Paper was printed, and Mr. Tutchin alſo received the 
Money for it. So that now you have heard this Evidence, you are to 
conſider whether you are ſatisfied that Mr. Tutchin is guilty of writing, 
compoſing, and publiſhing theſe Libels. They ſay they are innocent 
Papers, and no Libels, and they ſay nothing is a Libel but what reflects 
upon ſome particular Perſon. But this is a very ſtrange Doctrine, to ſay, 


d Pleaſure, when they take a Fancy thereto, diſſeiſe the Queen, and ſet it is not a Libel reflecting on the Government, endeavouring to poſſeſs the 


People that the Government is Male- adminiſtred by corrupt Perſons, that 
are employed in ſuch or ſuch Stations either in the Navy or Army. 

To ſay that corrupt Officers are appointed to adminiſter Affairs, is cer- 
tainly a Reflection on the Government. If People ſhould not be 
called to Account for poſleſling the People with an f Opinion of the 
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Government, no Government can ſubſiſt. For it is very neceſſary for 
all Governments that the People ſhould have a good Opinion of it. And 
nothing can be worſe to any Government, than to endeavour to procure 
Animoſities, as to the Management of it; this has been always look'd upon 
as a Crime, and no Government can be ſafe without it be puniſhed. 

Now you are to conſider, whether theſe Words I have read to you, do 
not tend to beget an il] Opinion of the Adminiſtration of the Government ? 
To tell us, that thoſe that are employed know nothing of the Matter, and 
thoſe that do know are not employed. Men are not adapted to Offices, 
but Offices to Men, out of a particular Regard to their Intereſt, and not 
to their Fitneſs for the Places; this is the Purport of theſe Papers. 

Now they on his Behalf inſiſt on theſe Things: Firſt, they ſay you do 
not prove any Crime againſt him in London. 2 it is not proved that 
he writ them in London; but the Queſtion is, whether there is not Proof 
of the Compoſing and Publication in London? There is Proof that they 
were ſent to Mr, How, in order to print them in London. Now, whether 
he received them from him in London or no (but ſuppoſe out of London), yet 
if he received them to print them in London, that is a Publication in Len- 
don. If they ſcrupie that Matter, it ſhall be ſpecially found. If they were 
delivered to be printed at London, I muſt leave it to your Conſideration, 
whether you will not find him guilty of publiſhing them in London. They 
were ſome of them printed in Fanchurch-Arcet, and others in Crace- 
church-ſl1 ect. He knew where the Printer lived, the Contract was made, 
and he was paid for them. Gentlemen, I muſt leave it to you; if you 
are ſatisfied that he is guilty of Compoſing and Publiſhing theſe Papers at 
London, you are to find him Guilty. 


Then the Jury withdrew, and about a Quarter of an Hour after return'd into Court. 


Clerk. Anſwer to your Names, &c. How ſay 
of the Charge laid againſt him, or Not Guilty ? 

Foreman. Guilty of Compoſing and Publiſhing. 

L. C. J. Holt. They appeal from my Opinion; they don't find the 
Writing in London, but they find him guilty of Compoſing and Publiſh- 
ing in London, that is, ſuppoſing he did write them out of London, and deli- 
ver them in order to be printed in London. 

Mr. Soll. Gen. Do you find that the Papers, the ſeveral Copies of theſe 
ſix Ol ſervators, were delivered to be printed in London? 

Foreman. Ves, guilty of Compoſing and Publiſhing, but not of Writing. 

Mr. Soll. Gen. Do you find him guilty of the whole Charge, except the 
Writing ? Foreman. Yes, 

Clerk. Gentlemen, hearken to your Verdict, you ſay Fehn Tutchin is 
guilty of the whole Information, except the Writing? —— Foreman. Les. 

Clerk. And ſo you ſay all? Jury. Ves. 


you, Is John Tutchin guilty 


November 13. 


Mr. Att. Gen. Y Lord, Mr. Tutchin has given me Notice that he will 
bring an Appeal in Arreſt of Judgment ; and indeed 
he has given publick Notice of it, for it is put into the News-Papers. 
I. C. J. Holt. Is he here? | 
| Mr. Mhouns 
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(543) 180. The Trial 
Mr. Mountague. Yes, my Lord, he is about the Court. | 

Mr. Att. Gen. Call him.“ 3 3 a | 

Cryer. Jobn Tutchin, Gentleman. (Then he came into Court.) 

r. Mountague. May it pleaſe your Lordſhip to favour me a few Words 
in Behalf of the Defendant, John Tutchin. He was tried before your Lord- 
ſnip at the Guildhall, London, on Saturday was ſeven-night, for being the 
Author, Compoſer and Publiſher of ſome Papers entitled, The Obſervator ; 
and there is a Verdi enter'd againſt him, and now he appears to ſubmit to 
the Judgment of the Court ; which he humbly hopes ſhall not be given 
againſt Rim. For, my Lord, in the firſt Place, I be 3 to take Notice, 
that we think there is Cauſe why your Lordſhip could ſet aſide the Trial 
that has been had; for we look on all the Proceedings upon the Writ of 
Diſtririgas, on which the Verdict is taken, as null and void. This is an In- 
formation againſt Mr. Turchin for a Libel ; and the Facts laid in the Infor- 
mation are ſaid to have been tranſacted within the City and County of 
London. To this Information he pleaded the laſt Trinity Term, and the 
Venire Facias was awarded the laſt Day of that Term, Retorn. Die Lune 
proxime poſt tres Septimanas Sancti Micbaslis, which your Lordſhip knows 
was October 23, the firſt Day of the Term, and the Diſtringas ſhould have 
iſſued the very ſame Day; but it ſo happens, that the Di/7rmgas in this 
Caſe, does appear to have been ſued forth October 24, which is a Day after 
the Return of the Venire; and therefore we ſay the Diftringas is naught, 
and all the Proceedings thereupon are null, becauſe there is no Award of 
the Court to warrant this Di/tringas. In the next Place, we ſay, That the 
Return, neither of the Venire or the Diſtringas, are as by Law they ought 
to be; for the Return of the Venire is Die Lune proxime poſt tres Septimanas 
Sancti Michaelis, and the Jury are to be brought coram Domina Regina apud 
W:/tm. Die Jovis prox. poſt ; and the Return of the Diſtringas is Craft. Anim. 
with an Hab. Corpora coram Reg ina apud Wiſim. For both which Reaſons 
we think it naught, becauſe when any Proceedings in Criminal Matters 
are laid in a foreign County, the Proceſs muſt be made returnable at a 
Day certain. Day might be given coram Regina ubicunque. 

4 C. J. Holt. You mean at a common Day; and it is ſo, whenever 
Indictments are removed hither by Certiorari out of foreign Counties. 

Mr. Mountague. My Lord, we think there is no Difference to be made 
between the Proceedings in London, and other Counties more remote from 
Weſtminſter. | 

I. C. J. Holt. In Informations exhibited by Mr. Att. Gen. in this 
Court for Crimes done in foreign Counties, tis uſual to return the Pro- 
ceſs upon Day certain. 

Mr. Att. Gen. My Lord, Informations are of the Nature of a Bill. 

I. C. J. Holt. Proceſs on an Indictment may be made returnable on a 
certain Day, if it be found in this Court; but if it be removed hither by 
Certiorari, it is otherwiſe. 

Mr. Mountague. My Lord, we take it, that the Proceſs that has been 
hitherto taken out upon all Informations that charge Crimes on Defend- 
ants as done out of the County of Midal:ſex, has been made returnable on 

ſome common Return Day, and not at a Day certain. 

Mr. Att. Gen, It has always been allowed to be upon a Day certain, as 
well as upon a general Return-Day ; and it is ſettled and declared fo by 


the Court. 
L. CF Holt. Tam apt to think the Clerks have =. both Ways. 
Mr, Att. Gen, A Man takes a long Day, if he will. 

Mr. Mountague. We have look'd over many Informations, and the Prac- 
tice does not appear to have been ſo, But what does Mr. Attorney ſay to 
the firſt Exception we have taken? Here is a Diſcontinuance after the 
Return of the Venire, which was upon October 23, and the Diſtringas bears 
Teſte viceſſimo quarts die Oftobris, 

I. C. F. Holt. Ay, what can you ſay to that, Mr. Attorney? That very 
Day the Writ is enter'd, there muſt be a Diſtringas. 

Mr. Att. Gen. My Lord, I know not how it came to paſs. I believe, 
ſomebody has done it on Purpoſe. I deſire the Clerk may give an Account 
of it. I never ſaw the Writ. I deſire Time to know how this has been 
manag'd. 

I. C. J. Holt. There muſt be a Continuance to that Day; if there be 
no Continuance, all is fallen. 

Mr. Att. Gen. It they come again, we will ſee how this has paſt. 

L. C. J. Holt, If it be fo, the Plea is diſcontinued, and you muſt plead 
de Novo. 

Mr. Mountague. My Lord, ſeeing it is in Court, I deſire it may be read 
now. 

L. C. J. Holt. What need you make that Reflection? Do you think 
we will make any Alteration in it? 

Mr. Mountague. I hope I may aſk that without making any Reflection: I 
am ſure I did not intend it ſo. 


Then the Record was read. 


Mr. Att. Gen. Come again To-morrow. 
Mr. Mountague. Mr. Tutchin, then you may go for To-day ; but be 
here again To-morrow. 
L. C. J. Holt. Is the Venire made returnable Die Lune ? 
Mr. Mountague. Yes, my Lord, it is; I look'd upon it. 
Mr. Att. Gen. I will ſee if it can't be found out. 


November 20. 


L. C. 7. Holt. Mr. Attorney, will you go on? 

Mr. Att. Gen. My Lord, we are ready, if they will maintain their Ex- 
ceptions. 

Mr, Mountague. My Lord, we think, we have no Occaſion to cite many 
Authorities and Precedents to maintain the Exception, when it is apparent 
that there is a Diſcontinuance; the reading of it makes it appear, that the 
Diftringas was ſued out a Day after the Venire, ſo that here is a Nñ Prins 
that has been iſſued out erroneouſly. The Statute ſays, the Day and Place 
for taking Inquiſitions muſt be in Preſentia Partium. And, tis plain, the 
Day and Place mentioned in this Writ, was appointed when the Defend- 
ant was not in Court, and therefore is null and void. 


L. C. J. Holt. In Praſentia Partium, where is that required? 
| | 5 
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tur hujuſmodi. Inqu ney ON ge s inaruns de Banco ni flat 

certus Dies t& . in Comitatu in x Pane NN 1 

& C. J. Holt. 7 do you mean? 3 | | 
r. Mountague. The Statute of Fefmnfler the Second, cap. 

WAY A Hal. Call for that Statute. * | 3 
Mr. Att. Gen. My Lord, I deſire that they will maintain their Ea 
tion, for I am in the Dark about it, and that they maintain it by the 
thority of the Law, and not only by an iyſe dixit, and a Noiſe in the Ton 

L. C. J. Holt. The J. 1 he Exception maintains itſelf. * 
Mr. Att. Gen. My ra „ let them go on firſt, and then we will anſ 
them. If they will rely upon this Exception without Authority, 
muſt pray the Judgment of the Court; but if they will bring Authorit ie 
it, we do deſire to hear them, and ſhall give them an Anſwer. 4 

Sir T. Potis. My Lord, if they have any other Exception to make, 
defire they may make it now. 

Mr. J. Peel. Mr. Mountague, you have made one Exception; the 
is, of the Diſcontinuance of the Proceſs ; now, if you have any other E 
ceptions to make, you may make them now. | 
Mr. Mountague. My Lord, the Exceptions I have hitherto taken 
been to the Trial, I mention'd this, and I mention'd another, which1& 
not inſiſt on; ſince I underſtand it has been otherwiſe ſettled, that is, adow 
the Return of theſe Writs upon a Day certain; which, my Lord, 1 @ 
look upon to have been wrong ; becauſe I did not think Mr, Attorney gout 
ſhew any Precedents of any ſuch Returns to warrant this; for I can W 
none, and I have ſearched in the Time of King Charles I. and in Ky 
Charles II. and King James. 

L. C. J. Holt. If a Suit be commenced in the Common Pleas by Bill, 
if an Attorney ſhall file a Bill there, the Proceſs is made returnable a; 
Day certain, and here our Proceedings by Bill are always at a Day cena 
Now an Information which is originally filed here, is in Nature of a 
and the Proceedings therefore may be confined to a Day certain ; but if wy 
Indictment be brought hither by Certiorari, the Proceſs muſt be retum 
at a common Day, and not at a Day certain. We had this Matter und 
Conſideration before, upon another Occaſion, and we thought it very m 
ſonable the Proceedings on Informations here ſhould be the ſame a t 
Ser by Bill, which are returnable on Days certain from ay 
County of England. ; # 

Mr. Mountague. My Lord, if that be your Opinion, I have nothing h 
ſay to it. I have ſome Records here in my Hand, ſome in King Ch 
Reign, and ſome in King James's Time; and all theſe are made tetun 
able on the common Return, and one of theſe Records was ſettled by 
IV illiam Jones. As to what the Officers ſay, they are divided, I find; iy 
ſome of them have told me, it is quite contrary to what Mr. Harm 
reports the Courſe of the Court to be. 

Mr. Att. Gen. My Lord, I dare appeal to you, whether this has not be 
argued twenty Times ? 

Mr. Mountague. My Lord, let Mr. Attorney ſhew Precedents, 

Mr. Att. Gen. You muſt ſhew Precedents. | 

Mr. J. Powel. It is otherwiſe when there is an original Proceeding, 

L. C. F. Helt. Have you any more Exceptions ? 

Mr. Mountague. I rely on the firſt Exception. It lies on Mr. Attoray 
anſwer this Exception. 

Mr. Att. Gen. My Lord, I deſire they may ſhew any Caſe or Reſclut 
of Law, that the Di/tringas ſhould bear Tee the ſame Day the Venire i w 
turn'd upon, The Di/tringas is awarded on the Roll upon the firſt Days 
Term; and the Venire is returned the firſt Day of Term: And at the ans 
Time it is awarded, that there ſhall be a Di/tringas, Day is given toi 
Party; that is the Warrant: For the Di/tringas and the Teſe never apps 
upon the Roll. If they have any Authority, F deſire they may ſhew it. N 
Lord, I think we can ſatisfy you, that it is right; or that it is amend 
This is a Maxim of the Law, There muſt be * 

L. C. J. Holt. It may be, the Thing is ſo plain, as to need no Authort 

Sir T. Powis, I deſire to know, whether the Award of the Diftrngs 
right on the Roll. I take it, that the Venire is return'd the firſt Day off 
Term; and that there is thereupon a Di/tringas awarded returnable, A 
Jovis prox. paſt Craſl. Anim, I beg to know whether it be fo or no! 

L. C. J. Holt. I have it in my Hand; and I was apprized of that beim 
and was going to ſtate it. For the Continuance of the Roll is right. 
Venire Facias is return'd, Die Lune prox. poſt tres Mich. On which Us 
the Attorney appears on the Queen's Behalf; and the Defendant app 
likewiſe. What is then done? [dep præceptum e Vicecomitibus London, fi 
diſtringant eos; itaque habeant Corpora eorum coram Domina Regina, 
2 grow. pot Craſt. Anim. Now, on what Day muſt this Award bel 
to be? That muſt be that Day whereon the Venire is ſaid to be retum 
which is, Dies Lune prox. poſt Tres Mich. The Award of the Difra 
therefore, by the Roll, is that very Day, the 23d : But the Diſtringai be 
Date, not the 23d, but the 24th. 

Sir T. Powis. Now do they rely on it, that n the K 
has awarded it Die Lune, yet becauſe the Diſtringas is dated Die 5 
they rely on it, that this is to prevail, without any more to be ſaid toi 

L. C. J. Holt. This is the true State of the Matter. Now theres 
Diſcontinuance on the Roll ; for it appears on the Roll, that the Di 
was awarded the 23d. : ' 

Mr. Broderick. The ObjeCtion is, That the Di/tringas has been ſued 
without Warrant. They aſk for Authorities. I believe, we might l 
Twenty, 

Mr. tt Gen. My Lord, I deſire they would cite ſome Authorities of 
Twenty they ſpeak of. I can ſhew them Caſes, where the Diſtringas in 
been Te/ted out of Term, or upon the Sunday: Theſe are to be ſet 1 
I would be glad to ſee any Authority, wherein it appears the Diftring® 
be the ſame Day. I would be glad they would do more than = it. 

Mr. Mountague. My Lord, before I anſwer this, I would aſk, M 
that Roll be the Ni Prius Roll, or the Plea Roll? 

L. C. J. Holt. It is the Ni Prius Roll. 
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Mr. Afountague. My Lord, the Plea Roll has been made right 69 
_ pA W he Ni/s Prius Roll ought to be a Tranſcript of 
lea Roll, 
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" for @ 
| The Ns Fri Roll is made out of the other: If the 
W My Lord, to have a Tranſcript of a Roll that has been 

* 1s not right. . ; - 
joade up ſince "M LS. be firikes at the Root of the Court. 


B. K. 


De, My Lotd, 1 would take notice, that it is the Courſe of 
ibe Court, that the Diſtr? | i 
the Fenire. The Clerks tell me, they never knew it otherwiſe. 

Mr. J. Pawel. The Award is right; but you have not taken out a Writ 
according to the Award of the Court : Whether that will be warranted ? 

Mr. Air. Gen. They have no Authority, but the Reaſon of the Thing; 
and then 1 think we may give this ſhort Anſwer : We do aflirm, That it 
js right as it is: But if it were not right, we ſay it is amendable. 

I. C. J. Hall. All the Matter will be to prove that it is amendable. 
Sir T. Powis, If need be, we may put the Matter into the right Way: 
For if the Dilringas be not the ſame Day with the Award, we pray that 
it way be amended. * a 

L. C. J. Holt. By what Law muſt it be amended ? You are in the Af- 
krmative : If you acknowledge it wants Amendment, by what Law muſt 
it be amended 7 
Sit T. Phwis. It is amendable by the Common Law. 
Mr. J. Pewel. You ſay it is no Fault; and if it be, it is amendable by 

Common Law. . 
L. C. J. Hole. Firſt let us know whether it needs Amendment ? And 
then next, whether it can be amended ? 

Sir T. Pewis. My Lord, let them ſhew that it needs Amendment: For 

if they make Exceptions, and ſay no more, and we proceed to anſwer them, 
then they may come upon us again with new Matter, and ſo there will 
be no End. | | 
Mr. Montague. When we were in the Affirmative in our Exception, 
we did give ſome Reaſons why we ſaid it is not right. 
Mr. J. Powel. The Party was in Court the 23d. Then they awarded 
the Diflringas in his Preſence ; ſo that the N Prius was awarded in the 
Preſence of the Party : The Award of it is Die Lune. But here's the 
Fault: They did not make a right Te/te that Day; ſo that the Fault is, 
the Diſtringas that is ſued out. ; 

Mr. Mountague. On —_— there is an Award of the N/ Prius; but 
on Tueſday it is taken forth. Now we ſay, that it is not according to the 
Writ awarded : For the Writ bears Tee the Day after; and upon that 
Account we ſay, the Proceedings are null. My Lord, Mr. Attorney aſks 
for Precedents for this: But, with Submiſſion, we take it tobe plain, that 
the Motion made for the amending this Thing, ſuppoſes it not to be right. 

L. C. J. Holt. The firſt Queſtion to be debated, is, Whether this be a 
richt Trial? or if not, Whether it be a Diſcontinuance of the whole! 
The Diftringas bears Date the 24th of Oclober; the Roll is the 23d of 
O8:ber ; and there is no ſuch Writ then taken out, but the Day after; 
ſo that the 7 %e is not according to the Roll. When a Writ is not award- 
ed according to the Roll, what the Conſequence will be, is another Matter. 

Mr. Att. Gen. I beg your Lordſhip's Direction in this Matter. It de- 
ſerves a great deal of Care; for there has been a great Noiſe in the Town 
about it. However, we will go your Way. hether they begin firſt, 
er we, I am very ealy, * 

L. C. J. Helt. It is not warranted by Award of the Court. This is a 
Matter of the greateſt Conſequence to the Government. 

Mr. Broderick. Mr. Attorney ſpeaks of a Noiſe about the Town: I con- 
cern not myſelf about that, nor any further in this Caſe, than as it may 
be the Caſe of every Subject of England. 

J. C. J. Helt. He is found to be the Author of the Obſervators. 
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iven to Mr. Att. Gen. I do not ſpeak it now upon the Buſineſs of this Proſecu- 
e lion ; for he is ſo inconſiderable, that it matters not much how it — 
ew d. bet if this be not amendable, it will blow up all Proceedings. Every 


amenc Man muſt have Juſtice; and God forbid but he ſhould, 


dir T. Powis. My Lord, if it be thought proper, we will go on. Your 
vrdſhip obſerves, what Warrant there was for a Diftringas ; and that it 
| tightly awarded on the Roll, which is a Warrant to the Clerk for a Di- 
nga; and by Conſequence if the Diſlringas be not made according to 
dat Award, it is the Miſpriſion of the Clerk. Now if we do admit this 
o be out of all the Statutes of Amendment (tho? it is fit to be conſidered, 
hether ſome Statutes do not warrant it) but ſuppoſe it ſhould be out of 
all — — of Amendments; yet by the Common Law it may be 
mended, 

There were Amendments at the Common Law before any Statute, 
doth in civil and criminal Matters; and theſe Amendments chiefly re- 
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* ed the Proceſs of the Court, and ſuch Errors as were occafioned by 
8 Pies. e Inadvertencies or Neglects of the Officers; but eſpecially in the ſame 

Yer erm, during which Time the Judges have the Records of the Court in 
e Difr Nini Pectoris. 


tringas & My Lord Coke ſays ſo expreſly : And ſo was the Opinion of the Court 


n Blackmre's Cafe, in the eighth Report, fel. 156, 157. which is the 


ng one eat Caſe of Amendments. 

F Caid toil That Book ſays, fol. 156. 5. Without Queſtion, at Common Law, 
n nk he Default of Entry of a Continuance, or of an Eſſoign (which was the 
A 5 4 liſpriſion of the Court itſelf in the Form of the Entry) was amendable 


the Court. And the Objection here is, that there is a Diſcontinuance : 
ds the Inftance there given from the Caſe in 5 Ed. III. fel. 25. is very 
aderable ; where, after a Venire Facias iſſued, and an Award Quod ju- 
a porter in reſpectum, in the Entry whereof there was a great Mittake of 
. which made a Diſcontinuance, and yet amended at the Com- 
aon Law. 

The Inſtances of Amendments at Common Law, out of the Old Books 
e many: 22 Edw. III. fol. 7. b. and 10. a. where a Diſcontinuance was 
aded. 29 Ew. III. fol. 32. b. a Habeds Corp. Jurator. amended. 7 Hen. 
l. 29 Broke, Tit. Amendment, 32. 4 Hen. VI. 16. 0. By which Book it 
ars, that the Judges had Power to amend in many Caſes at the Com- 
on Law, in the Caſe of a common Perſon. fa Sub- 
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; might W 


orities of 
222 
ſet 1 


And if in the Caſe © 
A much more in the Caſe of the King: For, by the Common Law, 
gad ag had many Privileges and Advantages in legal Proceedings, which 

ubject had not : And the King, in his Suits, hath many great Preroga- 
5. The King may plead one Title, and afterwards wave it, and plead 
e may wave a Demurrer, and afterwards take Iflue, And 


ſhall bear Date the Day of the Return of | 


Libel. 
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many other Privileges belong to the Crown, of this nature, which a Sub- 
ject hath not. | aſs | 

And particularly in the Matter of Amendments by the Common Law, 
the King had a Privilege, which a Subject had not. 

An Original Writ was not amendable for a Subject at the Common 
Law, but in the Caſe of the King it was. | 

Therefore in Blackmore's Caſe, fel. 156. b. it is ſaid, That if a Duare 
impedit be ſued forth on the Behalt of the King, and the Writ is preſer- 
tere inſtead of præſentare; it may be amended in the Caſe of the Kings 
after Exception taken; but not ſo in the Caſe of a Subject. | 

And ſo in Fitz. Amendment, 12, 19, 22, ſeveral Amendments at Com- 
mon Law, eſpecially in the Caſe of the King, 

Another Advantage which we have in this Caſe is, That we are in the 
ſame Term wherein the Diffringas was awarded and made forth. 

And in the ſame Caſe of Blackmer?, fol. 156. b. 157. 4. it is ſaid, That 
at the Common Law, the Judges may amend as well their Judgment, as 
any other Part of the Record, in the ſame Term, For during the Term, 
the Record is in the Heart or Breaſt of the Court, or of the Jud ges, and not 
in the Roll: But in another Term, by the Common Law, Miſpriſions of 
Clerks in Proceſs were not amendable by the Court; for in another Term, 
the Roll is the Record. So ſays that Book, 

But here we are in the ſame Term: And it is the Miſpriſion of the 
Clerk in Proceſs, and in the making out a judicial Writ, which is in the 
Power of this Court, as iſſuing out from hence; whereas Original Writs 
iſſue out of Chancery + And Judicial Writs are often amended, whece Ori- 
ginals are not. Jide Brook's Amendments, 20, 22. Owen 62. 

But if this were not amendable by the Common Law, it is amendable 
by Statute. 

The firſt Statutes for Amendments were 14 Edt. III. cap. 6. 9 H. V. 
cap. 4. and 4 H. VI. cap. 3. which extends to the Amendment of a Let- 
ter or a Syllable; but the Judges were wonder'd at in Parliament for their 
great Nicety, when they aſk'd the Queſtion there, Whether they might 
not amend a whole Word; as appears in 39 Edi. Ill. F. 21. And 40 
Edw. III. /. 34. L. they were told that undoubtedly they might. 

Now here is nothing to be amended but a Figure: And this Statute be- 
ing general, ſeems to extend to our Caſe, 

he Statutes moſt to our Purpoſe are 8 H. VI. c. 12. whereby it is 
Enacted, That the Judges may reform and amend all Defects in any Record, 
Proceſs, Plea, Warrant, Writ, Pannel or Return (except Appeals, Indict- 
ments of Murder, and Qutlawries for the ſame ; and Additions left out in 
original Writs, Exigents, and other Writs of Proclamation, contrary to 
the Statute of H. V.) ſo that by ſuch Miſpriſion of Clerks, no Judgment 
ſhall be reverſed or annull'd. And again, the Statute of 8 H. VI. cap. 15. 
ordains, that the King's Juſtices, * whom any Miſpriſion or Default 
ſhall be found, be it in any Records and Proceſſes depending before them, 
as well by way of Error as otherwiſe, or in the Returns of the ſame, by 
Miſpriſion of the Clerks, or other Officers or Miniſters whatſoever, in mi- 
nute Matters (ſuch as this is) they ſhall have Power to amend ſuch Miſ- 
priſion, upon Examination thereof, according to their Diſcretion ; except 
the Proceſſes and Records of Felonies and T reaſons, and the Dependan- 
cies thereof, 

Now by Reaſon of the particular Exceptions in theſe Statutes, and by 
Reaſon that the following Statutes of Feofail, in 32 H. VIII. 18 Eliz. 21 
Jac. I. &c. do not — to criminal Caſes, an Opinion hath been taken 
up among ſome Perſons, that no Amendment can be made in criminal 
Matters by any Statute z which is a ſtrange Miſtake, 

For theſe two Statutes of 8 H. VI. cap. 12. and cap. 15. being general 
Laws, and in general Words, they, in Caſes not excepted, extend to 
Amendments to be made by the Judges in criminal Proſecutions, as well 
as in Civil Cauſes, without Diſtinction: And the ſpecial Exceptions, at- 
ter the general Words, are the higheſt Proofs imaginable, For nothing 
could be more abſurd and vain, than carefully to except, what the Words 
precedent, without ſuch Exception, would not have reach'd or extended 
to; and that would highly reflect on the Wiſdom of Parliament. 

This will appear more fully by the following Series of Authorities, 
whereby the Judges have amended Diſcontinuances of this nature; ift 
criminal Proſecutions at the Suit of the Crown. 

2 Cre. fol. 502. Harris's Cale, An Indictment for a Nuſance was 
proſecuted againſt Harris; and a Trial was had, and a Verdict againſt 
kim. Afterwards it was removed by Certiorari; and upon View of the 
Record, it was found, that no Ifſue was joined: For the Clerk of Aſſize 
had omitted to enter the Iſſlue, and fo the Verdict was without an Iſſue. 
And upon Motion, the Court of King's-Bench order'd it to be amended ; 
for it was the Default of the Clerk. And this was done divers Years af- 
terwards, and in the Time of another Clerk of Aſſize. And it was or- 
der'd, that the Clerk of Aſſize which then was (for the former was re- 
moved) ſhould amend it; which was done by inſerting theſe Words, Et 
Richardus Warer (who was the former Clerk of Aſſize) gui pro Dom. Rege 
ſequitur ſimiliter, &c. And it was there ſaid by the Court, That if ſuch 
Faults ſhould not be mended, many Trials upon Indictments ſhould be 
overthrown, 

There is another Caſe in the ſame Book: Tis in 2 Cre. fol. 529. Parker 
verſ. Sir John Curſon & Ux. It was an Information againſt Sir John Cur- 
fon and his Wife for Recuſancy ; and the Iſſue was, Bud pred. Magda- 
lena dicit, quod ipſa non eſi inde culpabilis ; & de hoc panit ſe yy Patriam, 
& Attornatus Domini Regis ſimiliter. Upon a Trial at Bar, a Verdict was 
given againſt the Defendants. It was afterwards moved in Arreſt of Judg- 

ment, that there was no Iſſue joined; for it was only the Plca of the Femme 

Covert, and no Iſſue joined, or Plea pleaded for the Huſband. And yet in 

Regnard, the Docket was right, which was the Warrant for the Roll ; 

and the Omiſſion of the Huſband was the Miſpriſion of the Clerk: 

Therefore it was amended in ſo material a Part, even in another 

Term. | 

Another Caſe is in Cro. Car. fol. 144. Sir Mumphry Tuſton's Caſe. A Dus 

IVarranto was brought againſt the Corporation of Maidſtone, for claiming 

divers Liberties. Judgment was enter'd by Diſclaimer ; and it was in- 

tended to have been only a ſpecial Diſclaimer of all Privileges, by Pretence 

of a Charter bearing Date 17 Fac. Regis : But the Clerk in entering the 

Judgment had omitted thoſe Words, Virtute vel Pretextu Literar. Pateut. 
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geren. dat. Anno decimo ſept. Jac. Regis : But upon Examination, the 
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Court finding that it vas merely the Miſpriſon of the Clerk, the Court 
was of Opinion that it was amendable by the Common Law, as well in 
the King's Caſe, as in the Caſe of a common Perſon; and in another 
Term too; for ſo it was, and it was amended accordingly. _ 


There is a Caſe in 1 Sid? fin. fol. 243. 244. The King v. Percival, God-. 


fro & al 2 
, 0 b 
pon an Indictment for 4 Riot and a Battery, and Not Guilty pleaded, 
a Venire Facias was awarded Vicecomitibus of the City of Canterbury; and 
upon a Trial at Bar, a Verdict was given againſt the Defendants : And it 
was moved in Arreſt of Judgment, that the Venire Facias and other Pro- 
ceſs was direfled Vicecomitibus of Canterbury, and the Return was made by 
one Sheriff only ; but the Coyrt amended it, by endorſing upon the Writ, 
that there was but one Sheriff of Canterbury. And this Amendment was 
made by the Common Law, and not by the Statutes of 7eofails z/ aliho* it 
was ſaid at the Bar, that it was amendable within the Statute, decauſe it 
was not a Caſe within any of the Exceptions; it being an Information at 
the Common Law. rj the Caſe of Sherington and T albot was cited, and 
the Book of 39 Henry VI. 40. for the ſame Purpoſe, And with this Caſe 
in Siderfin agrees our preſent Caſe; for it is not an Indictment or Informa- 
tion upon any Penal Statute, but an Information at Common Law. 
Now, if this Opinion, as reported by Sid en, be Law, then this Diſcon- 
tinuance is plainly made good by the Statutes of Jeefail. | 
So in the Caſe of Dolphin and Clark, -2 Cre. fol. ba, 65. The Appear- 
ance and Iſſue were in Hilary Term, 1 Fac. the YVenire awarded did bear 
Teſte 23 Jan. 1 Jac. ſo the Fadri awarded before the Iſſue or Appearance; 
but yet amended, for the Roll is the Warrant of the Venire, which was 
right. So where the Teſe was upon a Sunday, it was amended ; for it was 
the Default of the Clerk, in the miſ-awarding of Proceſs. So if Ty/te 
out of Term. So if it be Viecom. and ſays not of what County: Or if the 
King's Reign be miſtaken ; 2 Cre. fol. 78. Lea v. Lacan; the Roll being 
right, and a Judicial Proceſs, it may be amended, 

So Yelvert. fol. 64. Nevill v. Bates. The Venire fac. was made return- 
able Quind. Hil. and yet bore 7% 12 Feb. which is the laſt Day of the 
Term: And yet, per Cur. it ſhall be amended in the Date of the Tefte, 
for it is but the Default of the Clerk. And other like Laſtances there put. 

The like in Cre. Car. f. 38. Ayſleworth v. Chadwell, 

So in Cre. Car. fol. 90, 91. Moor v. Hodges. The Iſſue was in Trinity 
Term; and the Venire and Diftringas were of Days in Eaſler Term before; 
and yet amended : For the Roll of awarding the V.nire Facias was well 
enough; and the miſdating the Venire Fac. which is a judicial Proceſs, 
ſhall alſo be ſet right. | 

So in later Caſes, Trin. 2 Fac. II. the King v. Edes. The Defendant 
was convicted of a Miſdemeanor, upon an Information exhibited per Ro- 
bertum Sawyer, &c, The Continuance was, Ides dies datus g prefat. Sam. 
Aſtrey ; reſolved it might be amended, 

And Hil. 3 and 4 Fac. Il. the King v. Holmes, Upon an Information 
for a Riot, and the Defendant convicted: the Miſtake of O#abis Martini, 
inſtead of Otalis Hil. amended, 

We are here in a much ſtronger Cafe. The Defendant hath been found 
Guilty upon a fair Trial: And the Preamble of the Statute of 32 Hen. 
VIII. takes notice, That the ſetting aſide of Verdicts, for Diſcontinu- 
ances and other Miſpriſions, is a great Slander to the Common Law and 
Judges. The Venite and Diftringas are duly awarded upon the Roll; 
and the making the 7% of the Diſtringas 24 Of. inſtead of 23 Of. is a 
plain Miſpriſion: It is in a judicial Proceſs, and it is in the ſame Term. 
And we humbly inſiſt upon it, That it is amendable, both by the Com- 
mon and the Statute Law. For according to my Lord Coke, in Blackmore's 
Caſe, f. 156 b. 157 a. it is hard to fay, what the Court cannot amend in 
the ſame Term. For, ſays he, at Common Law, the Judges might 
as well amend their fumes, as any other Part of the Record in 
the ſame Term. Forduring the Term, the Record is in the Breaſt of the 
Court, and of the Judges, and not in the Roll. And therefore we pray 
this Miſpriſion may be amended, if it ſtand in need thereof. 

Mr. Att. Gen. My Lord, becauſe this Matter has been preſs'd with fo 
much Warmth, I muſt beg Leave to obſerve ſome few Things in Anſwer to 
What has been ſaid, This is a Thing, that not only concerns this ſingle 
Proſecution, but it concerns all the Proſecutions for the Crown ; and in all 
Caſes, not only Criminal, but Civil; and, my Lord, if the Statutes of 
Amendments extend not to any other Caſes but what they urge, the Caſe 
of the Crown is worſe than that of the Subject. It is worthy of Conſider- 
ation, what Things are amendable by Common Law; for if the Crown 
be left to the Mercy of the Clerks, it cannot but be of very ill Conſequence, 
Therefore I hope we may take the Benefit of the Common Law. 

My Lord, I would beg Leave to recite ſome few Precedents to ſhew how 
the Common Law formerly ſtood. And the firſt I ſhall take Notice of is 
the Preamble of the Statute 32 Hen. VIII. cap. 30. There it is ſaid, The 
ſtaying of Judgment after the Verdict, is a great Scandal to the Common 
Law, and the Miniſters of the ſame, And, my Lord, there is another 
Thing to be conſider'd; That, admitting the Common Law ſtood as it 
did before, there is a great Difference between the Proceedings of the 
Crown at the "ASA, 2-4 and Civil Caſes, The Crown had many 
Privileges at Common Law, which the Subject had not. And it will 
ſound very harſh, that the Crown ſhall be left without thoſe Helps by the 
Statute of Amendments, when ſo many of the inferior Subjects aid not 
want the Help of them. For it is impoſſible this ſnould not be thought 
of in Parliament, that ſome Care ſhould be taken for the Crown in thoſe 
Matters where it needed. | 

Now there is, in all our Books, Notice taken of a greater Privilege that 
belongs to the Crown than to the Subject. There ſhall not be a Demur- 
rer to the Evidence in the Cafe of the Queen, without her Counſel's Aſ- 
ſent; yet in the Caſe of a Subject, there may be a Demurrer to the Evi- 
dence. So the Crown may either infift on a 8 or wave it, and 
take Iſſue at Pleaſure. 

There is this likewiſe : Before Judgment, in a Criminal Caſe, the 
Queen may amend, but the Subject not, 

Alſo by Hardreſs Reports, fal. 504. before Judgment, no Diſcontinuance 
may be in the Queen's Caſe, altho' the Iſſue was tried. The Attorney 
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Prejudice happen'd to him. 


33 Ann. 6 


And that Book goes further, and ſays, That the Want of Cont: 0 
_ Caſe, progeny. objected before Judgment, r. And in 2 N 
an Indictment is ſaid to be amended even after Verdict. * 

Now there is great Reaſon, that ſuch Miſpriſions in Writs at the( 

Suit ſhall be amended by the Common Law. And in Fiir, N 
ment, Tit. Amendment, Placita 22. if the King bring eny Wait 
wants Form, &c, it all be amended. But it is otberwiſe in the G 
the Subject. $0 ſays 8 Coke expreſly, fol. 156. An Otiginel Cas 
not amendable'in the Caſe of a common Perſon, but it is — 


the Caſe of the King. SG: 
Now it has been the conſtant Practice, that theſe Privileges have 
at any Time, amend 


preſerved to the Crown. The Queen may 
formation after Trial, but a Subject cannot. | 
"Theſe Privileges have been preſeryed to the Crown even at the 
Trial: And many Miſtakes of Clerks, in Informations and Ind 
have been fo amended. This is a Right of theCrown by the C 
In the next Place, my Lord, I would obſerve what is the 
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going to amend. It is not what alters the Party's Defence. It alters — 
flue, or Trial; nor is it any thing that tends to his Prejudice: Ang by 
Common Law, that may be merged, which is not a Prejudice to the p — 
The Defendant has a Day given by the Roll; and the fame Bur 
| Di/lringas is awarded, he appeared: e one muſt own, there — q 
Prejudice to him, whether the Diſfringas be of one Te/te or another 7 
true, there is the Year-Book, 20 Hen. VI. fol. 18. which is alſo in Brod, 
Abridgment, Tit. Amendment, Placit. 4. There was a Miſnemer in the * 
and ſubſequent Procels, and in the Exigent: And the Court held tha the 
Capias, &c. might be amended, but not the Exigent ; becauſe of the pr 
dice, if one might be outlawed on ſuch Proceſs, to which he —_—_ 
pear'd ; and therefore it might not be amended for that Reaſon, Butt 
Caſe ſtands clear of all Objections of that Kind. He had a Day to 
and make his Defence: He came in, and did appear accordingly, andy 
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Now, my Lord, as to the Exception they make, I muſt beg Leave to 
it can be of no Weight. I agree, the Award of the Dijtringas muſt > 
cording to the Writ of Yenire : But, with Submiſſion, I obſerve notch 
Neceſſity that the Di/tringas ſhould be Ted the ſame Day. No Aude 
rity of Law requires it, and by Reaſon it ſhould be otherwiſe. For . 
poſe the Award is made by the Court the firſt of January, the Clerk by 
all that Day at leaſt to make it. For after the Court has made the Aw 
the Award is to be drawn up and delivered to the Clerk to make the Wa 
and it cannot be ſuppoſed to be made at the ſame Time as the Awad 
The Court awards one Day, and the Difringas is made the next Da 
which is as proper and convenient a Time as can be; I ſee nothing in th 
Reaſon of the Th hing againſt it. 

My Lord, the Authorities they cite, that where Proceſs iſſues anoty 
Day, and not the ſame tis awarded, do not prove it a Diſcontinuancy 
and many Caſes are otherwiſe ; as an Award to give Notice of Trial, 
Alſo there is a Book of Fitzherberi's Natura Brevium 20 GC. & Brick, 1 
tle Diſcontinuance, 59. which ſays, if the Plaintiff does not aſſign Errordy 
ſame Perm, then it is a Diſcontinuance, Now tho' a Writ of Error is 
turnable at a Day certain, yet he has all that Term to aſſign Error; bu 
he omits it a whole Term, it is a Diſcontinuance. 

My Lord, I do not fee but this is a regular Proſecution on a Writ u 
liable to Exception. There is another Book, 21 Ed. IV. that ſays, That 
ſhall be the ſame Day given to the Jury by the Diſtringat: but I ſee u 
the Neceflity that the 7% ſhould be that Day, Brook, Diſcontinuanu, g 
At the Return of the Venire Faciasthe Defendant was eſſoyn d, and the | 
adjourn'd: Now the Habeas Corpus ſhall have the ſame Day as the Zim 
had by Adjournment, and ſo not the ſame Day with the Return off 
Venire; for, ſays the Book, you ſhall continue the Yenire to the ſame) 
of Adjournment ; but that does not ſhew that the Proceſs ſhall be if 
that Day, but rather the contrary, Now, in this Caſe, there is all dnt 
that is neceſſary ; the Proceſs is continued, the Jury is adjourned to 
Day that it is by the Roll, the Parties are continued to that Day. I ka 
no Caſe that ſhews a Neceſſity of the Writ bearing Date the ſame IN 
but one, and that I think is againſt them: *Tis the Caſe of Brady 
Banks, in Yelverton 204. and that was in an Appeal, and that it was fo, tht 
was a Diſcontinuance in an Appeal, if there be any Time between | 
Return and the Capias, tho* the Defendant hath appear'd, yet all the H 
ceſs are diſcontinued ; for in that Caſe, the Tee ought to be the ſame 
as the Proceſs was. Now if that were a general Rule, it would be agal 
us; but that was founded on a ſpecial Reaſon, and does them no Sem 
For all Appeals are to be without Intermiſſion, and if they are intermitted 
Time, the Appeal is loſt ; for the Common Law is not altered by the & 
tute of Glouce/ter ; therefore there can be no Imparlance after an Appe 
for if an Imparlance be thereon, it is a Diſcontinuance, and therefore 
Caſe will be of no Authority to them. . 

But there is a Caſe in Crook. Eliz. (N. B. The Caſe intended ſeemst 
of Rogers verſ. Bird. Cro. Eliz. 572. ſed vide ib. 433. contra.) where! 
Proceſs is taken notice of as good, and that is, that the Proceſs is the we 
next Day. There a Venire Facias was awarded Craft. Trin. the Dil 

was iſſued the Day after, and by that it ought to be ſo; and the Retum 
amended, and the Proceſs was the next Day after the Return, Nou i 
being ſo particularly ſtated, ſeems to be an Authority that it may be ſa 
L. C. J. Holt. — does it appear to be a Day after ? 

Mr. Att. Gen. The Venire Facias was Craft. Trin. the Diftri 
Die Veneris, &c. which was the Day after. (Quære Cro. El. 433 
Mr. Broderick. In a Criminal Caſe it is not allow'd. 

Mr. Att. Gen. I do not tell you whether it was a Criminal or a 
Caſe, but the Exception was taken notice of, and it was amended; butt 
only premiſe. Now, ny Lord, with great Submiſſion, I don't know that# 
is any Neceſſity (it being a Proceſs at the Suit of the Crown) to have it! 
on any Day certain; for it ſeems to be well on any Day. If it be in the 
Term, and Notice having been given to the Jury, and they and the Part 
pearing thereon, | cannot ſee why it may not be well. In Criminal Cue? 
Courſe of the Court is to amend Errors (of Form) in Indictments 4 
formations the very Day of the Trial, and that has always had its Weigl 


| 


takes Iſſue to one Part; and it is pleaded that this is a Diſcontinuance to 
the other. Now there can be no Diſcontinuance before the Verdict. 


Criminal Proſecutions; but, with Submiſſion, if it be not right, it is 


made right; if it be a Miſtake of the Clerk, it may be amended, If you 10 
. 3 


for chere is nothing in it that leads that way. And yet 
of Cauſes between Party and Party, this Rule has been 
1 down, that it extends not to the Crown; this Rule has indeed prevail- 
lad But where a Statute is in general, and the end of it is to ſuppreſs 
* according to all the Rules laid down for expounding Statutes, the 
a ought to have the Benefit of it. It is to take off the Scandal of the 
7. and the Miniſters thereof, as the Statute 32 H. VIII. ſays. Now the 
p_ 14 E. III. is general, that by the Miſpriſion of a Clerk no Proceſs 
dun de annulled or diſcontinued by miſtaking a Letter or 8 able, but as 
« as it is perceived it ſhall be amended. ow I think thete is no Rea- 
. be given wh it ſhould not extend to Proceſſes of the Crown as well 


cauſe it ſpeaks 


* 


| dect. unleſs they thought the Subject only wanted it. I do not un- 
Fs 2 2 general Low ee — jr the King, as well as the Sub- 
Day th . Now as this Statute is general, I mean the Statute of E. III. fo there is 
Was by | ne Statute 16, 17 Car. II. Cap. 8. which is n yet it has been 
. 'Th ways taken to concern the Crown, as well as the Subject. And why not one 
Bro | —_ 2s well as the other I cannot conceive. Now, my Lord, we are not 


thout good Opinion that the Benefit of the Statute 16 and 17 Car, II. does 
to the Crown. *T was the Opinion of the Lord Chief Juſtice Hales, 
the Caſe of the Lord Fitzwater, there the Henire was directed to one Place, 
hen it ſhould have been to two; and the | 95 was, whether this 
ld be help'd by the Statute of 14 Car. II. He adher'd to that Opinion, 
and the Jury thereupon gave their Verdict. It was indeed ſet aſide; but 
udge Hales always abode by that Opinion, And ſo is firſt Syderfin 148. 
ie King againſt Fright, There it is ſaid the Statute of Feofarl does ex- 
nd to it; and even by the Rule in Blackmore's Caſe the Statute does ex- 
od to it; For there, ſays my Lord Coke, that Statute does not extend to 
s, or Indictments, Pleas of the Crown or any Proceedings thereon, 
x they are excepted, That is his Opinion, where they are excepted, it 
des not extend to them, Now all Pleas of the Crown are not excepted, 
but only Appeals, Indictments, &c. and therefore Informations on particu- 


in, gtatutes are not excepted. Now on the reading of the Act, no Pleas of 
the Wig he Crown are excepted, but only Appeals and IndiAments ;z therefore my 
Award u xd Cake's Opinion muſt be, that that Act extends to all Things that are 
ext Dn, Wo: excepted therein, and conſequently to this Caſe. In Dyer f. 153. there is 
og in . deed another Queſtion, whether it be a Diſcontinuance in the King's 


Ale on the Statute of 32 H. VIII. (Vide Dyer 352.) 


s anothe Now if he make * 2 on that Statute, I cannot imagine why he ſhould 
Luan; ot have doubted in other like Caſes. But when he came after to Fal. 346, 
Trial, & . in an Information on the Statute of Uſury, the Book ſays the miſcon- 
Bro, I eying of Proceſs and the misjoining of Iſſues, are amendable by the Sta- 
Error. te of Fexfails, and accordingly Judgment was given againſt the Defendant, 
rror 1s tþ twithſtanding divers Errors in the Proceedings; fo that the bm 2 were 
or; but Opinion in that Caſe, that the Statute did extend to Caſes of the Crown. 


L. C. J. Holt. The Judges there did not directly conſider the Statute of 
Ferfails, twas but an Opinion obiter. 

t. Att. Gen. Theſe are the Words of the Book, Tandem propter Statu- 
m de Jeofails gue parle de miſconveying de Proceſs, &c. Judgment was given 
gainſt the Detendant. But I ſhall have Occaſion afterwards to take no- 
e that a great deal of the Practice of the Courts goes on the amending 


the the Returns, That Statute is for amending of Returns, and I think we are 
turn of thin the Statute, or if not, That the Common Law will help us: But be 
e Came as it will, we are now on the firſt Point; and I think it is amendable by 
| be (WS: Common Law; and I think I can give you anAccount of much greater 
is all « mendments made by the Court at 8 Law, than this which we 
ied to pw aſk, Now for Blackmore's Caſe, if we had left it there, we might have 
. 1 ne it by that Caſe; for it appears by the 8th Rep. 156. b. without doubt 
ſame D e were Amendments by Common Law; and my Lord Coke gives In- 
Bradig ances of it, Now I yield it was there in a civil Caſe ; but I think no 
as ſo, M lan can pretend that at the Common Law there were any Rules to diſ- 
erween | guiſh between Caſes of the Crown and Caſes of the Subject, unleſs the 
all the Fi rown had a much greater Power to amend than the Subject had; and that 
e ſame VID it was, appears by many of our ancient Books. And there are Autho- 
d be agu ves in the Statute Law likewiſe, that the Crown could amend further than 
no demie Subject. For Coke in Blackmore's Caſe ſays, That Variance of the Writ 


om the Original was amendable by the Common Law, and any part of 
e Record in the ſame Term; for that during the Term it is in the Breaſt 
| the Judges, but Miſpriſions of Clerks in another Term in Proceſſes were 
Qt — by the Court. But I ſhall plainly ſhew, that Miſpriſions of 
lerks were amendable at Common Law in Caſes of the Crown ; and this 
prov'd by all the old Authorities. The old Books ſay, they ſhall be 
nendable in the ſame Term, and we are now within the ſame Term, and 
d hope we ſhall be deliver'd from that Queſtion. Now that Rule of my 
ord C:ke, and the Reaſon of it, extends to criminal Cafes as well as civil, 
d both Caſes are within the Power of the Court to amend. For if A 
ine be ſet within the Term, the Court may in the ſame Term amend it 
liſcharge it. This is allow'd to be in the Power of the Court by the 
ommon Law in the Caſe of the Crown. In Trinity Term, vide 4 Mod. 


Ari N. between the K ing and Malcot, there was an Error in the Writ of At- 
433 nder, and an Exception was taken, and it was amended in the ſame 


erm. For the Court finding the Form of Entry to be erroneous, they 
the ſame Term order the Record to be razed, and made a Rul: for the 
at Term; and this was done by the Power of the Court at Commop Law. 
r while the Proceſs and the l is in the Breaſt of the Court, they 
ve a Power by the Common Law to make a new Judgment. 

My Lord, the next Matter I would obſerve is, That all Miſpriſions of 
lerks, or their Aſſiſtants, in the Caption of the Judgment, may be amend- 


nal Ca in the lame Term. For that there is Saunders Reports f. 209. Faulkner's 
znts and he. If an Inditment be miſtaken in the Stile of the Court, &c. the 
ts Weigh ut may amend any Thing to make the Caption ri2ht, firſt Syderfin 259. 
t, it is FCagainſt Glover, and this was to amend a material Point. There is the 


Caſe in 2d Croke. Theſe are criminal Caſes. It was an Inquiſition 
en h, it was not ſaid in Portibus Londini. The Clerk of the 
ce was order'd to amend it. And in Fones's Rep. Stafford's Caſe, firſt 
eridement 196, there was an Error in the Reverſion of an Attainder. 
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| The Certificate was, that he was arraien'd the 18th of March, and convict- 


ed the 20th of — In that Caſe Judge Barclay was of Opinion it might be 
Amended by Common Law, and the Lord Ceke agreed ; but Judge Janes 
was of another Opinion, and he gave it for a Reaſon, efpecially where the 
King had ſignified his Pleaſure of deſiring it; and afterwards it was not a- 
mended: But two Judges were of Opinion it might be amended. In Pa 
mer's Rep. 480. in Plum's Caſe, there was an Indictment in Eſfjex, and it is 
Eracius eft ad Comitatum, without meum, and a Certiorari was awarded to 
the Coroners, to certify whether it was exact ad Com. meum, and amended 
accordingly. So 7 E. IV. 15. The NA Prius was Aenſ. Aich. and the 
Roll was Qzinden. Mich. and that was amended. Now this ſeems likewiſe 
to be warranted by the Statute of E. III. and whether that Statute extend 
to it or not, yet the other Statutes extend to all. 

For the old Books, I would only trouble you with ſome Caſes that were 
before the Statutes of Amendments ; and there ' tis plain, both as to civil 
and criminal Actions, it was the ſame thing. For in both Caſes it was 

3 amended ; ſo in 5 E. III. 25. an Entry of a Continuance was 

miſtaken, and it was amended by the Court: So in the Caſe of Chambers 
| againſt Barrow — 4.30. there was a Scire Facias obtained, and it was re- 
turnable Seto, and the Entry is Septimo. This upon a Demurrer was ob- 
jected, and that all was thereby diſcontinu'd ; it was anſwer'd, the Court 
might do it at all Times by the Common Law, and this may be amended 
by the Common Law: | 

My Lord, this is an expreſs Authority for us, that the Proceſs is amend- 
able at any Time before the End of the Term, and the Judgment is in the 
ſame Term. In the Book 9 Ea. III. Placita 3. The Default in Proceſs 
may be amended at any Time before Judgment; wherever the Roll is con- 
trary to the Writ, it ſhall be amended by it. After Iſſue join'd, the 7 
tringas was awarded, where no Tales was awarded the Clerk found the 
Award of the Yenire Faciat; and there it is ſaid it is amendable, being in 
the Breaſt of the Court. | 

Sir Bro. Title Amen im. Placita, 62, The Original was in Suſſex, and 
the Proſecution in E; yet twas held amendable, and no Diſcontinu— 
ance, Theſe are all by Common Law. So 40 E. III. Placita 13. and 
Brook's Amend. Placita 17. There was a Writ iſſued againſt three: Two 
appear'd, and one made Default; againſt whom Proceſs iſſued, and the next 
Day he appear'd ; and this was amended becauſe it was amendable by Com- 
mon Law. Likewiſe Fitzherbert's Amend. 6. There was a Variance by the 
Default of the Defendant, and it was amended, and it was after a Detault: 
So 30 E. III. In the Record it was — and in the Ni Prius it was — and it 
was amended. Now there is a modern Caſe, Croke Eliz. 222, 256, &c. in 
the Venire one of the Jurors was called Samuel Sutton, and in the Diſtringas 
Saul: But it appearing to be the Miſpriſion of the Clerk, and that the 
Writ was right, they held it was amendable by Common Law. And 
Brook's Amend. Placita 27. the Count or Declaration was ad damnum an 
hundred Pounds, the Ni Prius was to the Damage only of an hundred 
Shillings, and the Court ordered the Ni Prius to be amended, as being 
only the Miſpriſion of the Clerk. Now that goes a great Way, for the 
Teſte there had no Writ to try it; but yet that is adjudged to be amend- 
able, And ſo in that Book Placita 24. and in divers other Places. So that 
it hath been always obſerved in common Practice as amendable, as being 
Vitium Clerici, Brook's Placita 26 and 29. Fitzherbert 16, 17 and 29. Theſe 
are all Caſes at Common Law, and fo far will juſtify the Amendment in our 
Caſe. And in Fitz. Amend. 43. there is a Caſe to ſhew, that where there 
is a Prejudice of the Party an Error may be amended, a Di/tringas is re- 
turn'd, where there was a Default in the Te/te and the Jurors Names. The 
Teſte, &c, was amended, for they took it before the Roll was made up. There 
is another Caſe, the 40th ef E. III. the Proceſs was diicontinued after the 
Appearance of the Defendant; and it was amended, There is likewiſe 44 E. 
III. (For I meddle not with thoſe fince the Statutes of Amendments.) There 
was a Writ awarded againſt M. and G. the Proceſs was againſt M. only; and 
afterwards it was amended ; and there it is ſaid, both the Roll and the Writ 
may afterwards be amended, and taey were amended accordingly. 

M Lord, I cite theſe Caſes to ſhew that Amendments were made by 
the Common Law, and the Statutes cannot make any Alteration, tho” the 
ſhould not extend to the Crown. I believe there are not in the old Books 
many Inſtances of Proceedings by Information ; but that ſeems a great Ar- 
gument to me, that this Nicety that hath crept into theſe Proceedings are 
not by Common Law; in our old Books they are very little taken notice 
of; but it ſeems theſe Exceptions were not taken thea, it they had, we 
ſhould have found them; but the Books are quite otherwiſe. Now if the 
Amendments were allowed at Common Law, | believe none can diſtinguith 
and ſay, That it ſhall not be amended in our Cale, for 1 think they can- 
not be diſtinguiſhed, 

There are fome other modern Caſes wherein greater Things have been 
done. Firſt the Caſe of Sir Jahn A/bly, that has been cited (ante 677.) that 
it is an Amendment of a Judgment that was entered by Diſclaimer, In 
the Ni/i Prius it was right, but all was left out in the Judgment. And it 
was objected that it was not amendable, becauſe it was not in the ſame 
Term, and that none of the Statutes of Amendments extended to ſuch 
Caſes; yet upon Examination it was amended, becauſe it was only a Mil- 
priſion of the Clerk by miſtaking his Book, there it was thought to be in 
the Power of the Court by Common Law to do right. Then in the Re- 
verſal of the Attainder of the Lord Stafford, there were Proccedings in Court 
fourteen or fifteen Years z but by Neglect of the Clerk there were no Foot- 
ſteps of any Thing appear'd, and yet there was a Rule for a Record to be 
made, whereby there was a Judgment of Reverſal enter'd. Now this Court 
did think they had a Power to ſet the Records right, and they gave them 
leave to make a Record, in order to make a Reverſal} of that Attainder: And 
if it may be done againſt the Crown, no doubt it may be done for the 
Crown, for that it is but ſetting Things right, There have been other 
Caſes cited, as Harris's Caſe in Cro. Fac. 502. poſt. 704. and that was a 
very extraordinary Amendment. It was an Indictment for a Nuſance. Not 
Guilty was pleaded indeed, but the Clerk who entered it join'd not Iſſue, 
and the Verdict was againſt the Defendant, and no Iſſue join'd; that was 
omitted; but the Return was allow'd. Now if we had done fo, we ſhould 
have had a great Noiſe about it. But here the Court allow'd Amendment 
to be made; and it was amended, as being done by the Clerk's Negligence, 
and this inthe Time of another Clerk: And theſe Words were inſerted for it. 

And it was ſaid, if ſuch Faults ſhould not be amended, many Courts would 
be deprived of their Juriſdiction. And I am ſure, if the Ch will not 


amend theſe Matters, it will overturn many Trials, 
There 


1 


; 8 4 
180. The N 


(331) e 5 a - 2 N : 

There is another Caſe: *Tis in Croke Tamer, $29. Parker ver]. Sit 
2 Curſon & Ur. And that was a Trial M4 > The Iſſue was enter d, 

t prediet. Fohannes Curſfon & dalena ueniunt, et predifta Magdalena! 
dicit, quod non eft inde culpabilis ; & de hoc ponit ſe ſuper iam, & Attarud-: 
tus Domini Regis ſimiliter. After the Trial at Bar, it was amended by the 
Docket; and there it was only, Brod J. Curſon, Mil. & Magdalen Us, 
gun, placitant non Cul. which Was only a ſhort Memorandum :* Which, 1 
think, goes a great Way further than what we labour for. | 

There is that Caſe too, 1 Srderfin- 263. between the King and Godfrey. 
There the Award was Vizecomitibus, when it ſhould have been Vicecumiti; 

for there was but one Sheriff: But upon Examination, they found it was 
the Miſpriſton of the Clerk; and they ſet it right. * 

Z. C. J. Holt. They indeed ſet it right; but how ? Not by Amend- 
ment; But it was inſerted as a Memorandum on the Roll, and there was 
but one Sheriff. # | ay _— pe 8 ns 

Mr. Att. Gen. My Lord, with Submiſſion, that's as well: For we do 
not do ſo much; for that was done aſter the Trial. 

L. C. J. Holt. There wag no altering the Writ, | . 

Mr. Att. Gen. If we od aſk the Court to alter what we did before the 
Trial, it would be ſaid, we ſhould have moy'd it before, and not after. 
Now to enter that after the Trial, was much more than we aſk. 

There is another Caſe which had the Opinion of the Court, the Caſe of 
the Warden of the Flect; where you were of Opinion to amend, Sc. 

L. C. J. Holt. It is not amended yet. i 

Mr. Ait. Gen. My Lord, I cite it as an Authority, 
amended it, if you had any Thing to amend it by. | 

L. G. Hole did pot tell you what I would have done. | 

Mr. Att: Ger. My Lord, 1 was not in Court, but I heard it was fo, If 
it was not, I was miſinformed. There was a Commiſfion taken out againſt 
him, as being guilty of ſeveral voluntary Eſcapes, and a Day was given to 
appear at the King's Bench the 8th of Januaty. The Appearance was the 
20th of January; but the Record was not enter'd itſelf till the 3d of Fe- 
bruary following; ſo that there was a perfect Diſcontinuance. 

This was not ſeen at firſt; but on Conſideration of the Court, they 
found it out; and the Counſel moved the Court to ſet it right. Ihe Court 
made a Doubt of their Power; but they enquired when it came in; whe- 
ther in Time or not; and what Minutes were for it, It ſeems the proper 
Minutes were not to be found. Now that being ſo, it would be ſtrange 
for the Court to make any Amendments, without any Copy to amend by. 
If the Clerk's Man had come in, and produced the Minutes, I take it, the 
Senſe of the Court was, that they would amend it; thoꝰ that was agreed to 
be a Diſcontinuance. TRA, 

Now 1 cite-that Caſe, not that you did amend it ; but would have done 
it, if you had any Thing to amend it by: And there was a Diſcontinuance 
of the Party. Now if they could have amended that, this may be done here 
for a much better Reaſon. There was a Diſcontinuance both before and 
after the Trial. I think, we have much ſtronger Reaſon for Amendment, 
than was in that Caſe: Tho' I muſt ſay, as to that Caſe, the Bar were of 
Opinion, that the Clerk might have enter'd it as on that Day, and ought 
to have done it; and therefore they thought it was amendable. And if that 
were true, no queſtion, it was amendable. But however the Opinion of 
that Caſe was, it is an Argument to me, that the Court would have 
amended it, had they any Thing to amend it by : For it was the Opinion 
of this Court, it is amendable. But I think that Caſe is no Authority for 
them: And whether that be done by the Help of the Statute or no, is not 
material: And the Court would have amended it, if it had been the firſt 
Day of the Term. | 

This take to be the Opinion of the Court; and that they did not amend. 
it, becauſe they had no Authority to amend it by. 

There is one Matter more, which is, That this Slip is the Fault of the 
Clerk : For that the Miſteſting of the Writ is the plain Act of the Clerk; 
and in all the Caſes, it has been held Acts of the Clerk to be amendable by 
the Common Law: And for that there are a thouſand Cafes, This is in 
Point of Law. | 

I would beg Leave to cite a few Authorities in Crooke's Eliz. "Twas 
agreed, a Venire Tefted out of Term, is a Miſpriſion of the Clerk. 

L. C. J. Holt. There are Abundance of the like Caſes. 

Mr. Att. Gen. I believe a Thouſand, therefore I will not cite them. 

We ſubmit to your Lordſhip, whether it be right, and wants no Amend- 
ment; or if it be not right, whether it be not amendable by Statute or 
Common Law. And I hope we ſhall have the Benefit of the Verdict. 


” 


; 


that you would have 


* 


Mr. Serj. Darnel. My Lord, There has been ſo much ſaid already, that 
I ſhall ſay very little. I ſhall only cite two or three Caſes, The Queſ- 
tion is only this: Whether a Miſpriſion of the Clerk is not amendable in 
the ſame Term? For that we have 16 Ed. III. 20. there was an Error 
amended of 63 for 59. I think, all the other Caſes have been mentioned 
already. The 5th of Ed. III. has been cited, and it is ſtrong. I have 
thought it always ſufficient, without any Statute of Amendments z and 
thoſe that have been amended by Common Law, will be Authorities in 
this Caſe. Now that the Court have always taken on them as their Duty 
to amend the Faults of the Clerks in any Entry, or Proceſs, or Continu- 
nuance, the Books are full in it; and I hope it will be amended here. 


_—_ 


Mr, Broderick, I pray your Lordſhip's Favour to ſpare me a few Words 


Leave to preface ſomething, before I ſpeak to the Point of Law. 

Mr. Att. Gen. You might have wav'd that. 

Mr, Brederick. 'I'he Occaſion of my ſaying that, was, That Mr. Attor- 
ney ſaid, There had been a Noiſe about the T'own concerning this Excep- 
tion. And that a whole Party 

Mr. Hit. Gen. There has been ſo 

Mr. Broderick. I would not be believ'd to concern myſelf any otherwiſe 
for this Man, more or leis, than for any other Client. Nay, what I am 
concern'd in, and have to fay at preſent, doth concern every Subject in 
England, as well as Mr, Tutchin. But when 'twas ſaid, That there was a 


Diſcontinuance in the Caſe of the Warden of the Fleet, which, after the 
long Tranfaction of that Cauſe, was no 


K 
| 


| That the Law was very nice and tender ia all Proſccutions that aig 


| for amending and curing of patticular Defects in Legal Proceeding 


| ſecutions, of all Kinds, are expreſly excepied : And where they are no 
| muſt ſay, I have not heard yet quoted; nor can find any Caſe of Auths 


in the Multitude of Caſes that have been cited in theſe elaborate-Al 
ments, are allowed as good at Common Law, it would make one 
der, where the Neceſſity was of making an expreſs Statute, for! 
Amendment of a Letter or Syllable (and of the nice Doubts upon that 
of the other ſubſequent Statutes of * a and Amendments. The Coll 
to me, by theſe Authorities, would 

Power to have done the Buſineſs, without the Help of any Statute, 


3 
my Lord Dyer (Dyer 353) Whether the King, in an Information 


on the other Side. I ſee to much Warmth in this Caſe, that I muſt beg en, ſhould not have the Advantage of that Act? And he has cited 
Dyer, 346. of an Information 
Lord 
Criminal Proſecutions ſhould be aided) I think it will be very prop® 
conſider how the Law, has been taken upon that Statute : And toſee 


preſly reftrain'd to Actions or Suits between Party and Party ; though? 
Word Party be mentioned in the Statute, both as to the Plaintiffs c 
mandants, as to the Tenants or Defendants. And 
That 
or for the Party Tenant or Defendant, in any Manner of Attion or Suit a 


foha Tutchin T 


5 . 3 


* 


ind ht thy wh drs. e fg the Her. I cold ea 
un as meant. to mylelf, who was Counſt! for the W. 


otherwiſe, than as g 
of the Fleet, and am now for this Defendant; I confeſs; 1 did hot 8 
that Fault in che Cafe of the Warden of the Flat N ever had 1 
Copy of that Record; to enable me to do it): And muſt own at che! 
Time, that I had not the Fortune to make the Diſcovery in the dun 
Caſe. The Exception was taken before [ was any Ways concerts * 
Cauſe: And when twas made, I thought it a'good Exception ; any : 
no Difficulty of ing my Fee to ſpeak to it. | 
I-knew not thy K 


ti 

Mr. Att. Gen. 1 h ad another Meaning in it. 
Broderick was Counſel for the Warden of the Feet. 

Mr. e My Lord, I believe Mr. Broderick is afraid of m p 
in this Caſe : I have been very much reflected upon for being Cone 
this Caſe; and it has been ſpread about all the Counties in Eng] g 
Dyer the News-writer, That I broach'd ſeditious Principles at the 7; 
and was reprimanded by you? Loriſhip for it; And I believe M; * 
derick is afraid of the like Scandal. 


L. C. J. Holt. You muſt not be afraid of Scandals. Dyer is very 
miliar with me too ſometimes : But you need not fear ſuch a little {« 
lous Paper of ſuch a ſcandalous Author. ' | 

My. Mountague. My Lord, I am not much concerned at it, ſeeing 
comes from him. * 1 . 

Mr. Broderict. 1 muſt agree, That this is a Point of great Concer 
the Crown ; becauſe all Profecutions for the Crown may be affected hy; 
as Mr. Attorney General ſaid : But on the other Side, I beg Leave to 
That (whatever the Perſon now before the Court may be) it is of w 
Concern to the Subject too: For the Rule in this Caſe will be a Rus 
the Caſe” of every other Subject of England ;- ſo that the Concern is ws 
on both Sides, | 

- I muſt beg Pardon of the Court, if, in anſwering off-hand to w 
learned and elaborate Arguments, from the ſhort Notes which I U 
been able to take of them, I happen to be diſorder'd in Method: | ae 
take Leave to offer ſuch ſhort Obſervations upon them, and give ſuchk 
ſwers to them, as I can at preſent; as my 8 ſuggeſts the Oh 
tions to me, tho” not in the ſame Order in which they were dehi 
But I will uſe my Endeavour, not to omit the taking ſome ſhort Nui 
0 * general Heads, under which I apprehend all the Objections 
all. 

I would obſerve (which I think would be an Anſwer to a great & 
that has been ſaid on the other Side), That our Law- Books make a 
great Difference between the King's Proſecutions in his own Name, 2 

ivil Right, and Proſecutions wholly in his Capacity of King, us ti 
Head of the Commonwealth ; and in the Exerciſe of his Royal Of 
to affect the Subject with, or puniſh him for Crimes thereby chay 
upon him. I agree, the Cafes cited by Sir Thomas Powis and Mr. 
ney General, of Amendment of the King's Writ of Ax. Impedit, and ia 
others; and that the Common Law gave greater Indulgences to 
Crown, in the Proſecution of its Civil Rights, than to any Subject. 
ing was known to be employ'd in the Concerns of the whole King: 
to have the Care of all his People upon him: Whereas the Subjeth 
only bis 215 and private Affairs to look after, And *tis no Wa 
that the Law fhould adjudge, that great Allowances were to be matt 
the Crown, as to its own particular Rights; That it ſhould not be 
up to ſo ſtrict Rules as the Subject, who was ſuppoſed to attend bist 
Affairs only. This is the Reafon rally given, why the Crown 
ſuch a Prerogative, that greater and more favourable Allowances fb 
be made in its Suits, than in thoſe of its Subject. 

But it has hitherto (as far as I have been able to obſerve) been tal 
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SE 


the charging the Subject with Crimes and Penalties, It ſeems to | 
new Light, ſprung up of late, which has diſcover'd, that there is a g 
Neceſſity for that Privilege in Criminal Proſecutions, than in Cal 
The Opinion of the ſucceſſive Ages, which have made favourable 48 


ſeems to have been much otherwiſe. In many of theſe, all Criminal 


where thoſe Statutes were interpreted to extend to Proſecutions for Cn 
I perceive, the Counſel for her Majeſty in this Cauſe, have in their Ay 
ments relied very much-upon Amendments made by the Common la 
I can't pretend to be now prepared to run through each particular 
In general, it cannot be denied, that ſeveral Amendments were mide 
Power that the Court had at Common Law; but we think there! 
was any which came up to this Caſe. And indeed, if all the Amendme 


cem to be arm'd with a ſuffict 


Tho' her Majeſty's Counſel rely principally upon the Statute of 8 1 
VI. 4 in regard they do not wave, or give up the Aid of the Stab 
2 . VIII. (For Mr. Attorney takes Notice, that there is a Wo 
of bet 


Qui tam, &c. to be within the Act: And! 
ales, in Lord Fitzwater's Caſe, held, That 'twas reaſonable 


ther the Reaſon of thoſe Caſes won't go as far backwards as to the Stu 
8 Hen. VI. The Words of the Statute, 32 Hen. VIII. C. 30. are not! 


the enacting Clauf 


from thenceforth, after Iſſue try d for the Party Plaintiff or Deman 


wit WHO", 


t obſerved by the Counſel for him; 


| 


10 


Cen mon Lato; the Judges ſhould proceed to give. Fudęnunt in the fans, 


— 


genct 


. 447- as well as by Blackmvre's Caſe, 8 Cro. 103. where tis ex- 


ure of x VII - 
80 2 


eland, Yet in 


., Libel. (354) 


n the bes therein mentioned, in like Form as if no ſuch , tute 32 Henry VIII. (tho' the Caſes of it are numberleſs); or they did not 
der 8 2 wee It is true, as Mr. Attorney has cited it, that | think there was any Colour for offering to extend that * — a Pen 
left a Lt, as it Kands printed in my Lord Dyer, which was in the | Law, with Regard to the Intereſt the K 
Uh Year of Queen Elizabeth: But even in that very Caſe, twas held, | common Perſon was the Informer; and tho' there is no Exception of In- 
| Ek. that the Statute did not extend to it: As appears in 1 Rolls Re- | formations on Penal Laws. 


ing has in the Proſecution, tho' a 


As to the Caſes cited on the other Side, of Amendments at the Common 


s 9 | 5 2 . 

Ja That the Statute 32 f. VIII. extends not to Pleas of the Crown. | Law by the King's Prerogative; I muſt rely upon the Difference I have 
ar Point is exprelly agreed by the whole Court, in Eherington Talbot's | already taken between Criminal and Civil 1 and that there are not 
Cafe, 1 Ce. 31. ; _ [any [nftances of Amendments in Criminal Proſecutions, As to ſeveral other 

A Venire Facias bearing Teſte out of the Term, and an Iſſue tried upon it, | Caſes, which have been cited by the other Side, of Amendments upon Re- 

: nee of Proceſs, ſal ved after Verdict, by thoſe Words in the Sta- turns to Certiorari's, Returns upon Writs of Error, &c. thoſe, with Sub- 
; | miſſion, will not come up at \r 

ire awarded, which bears Tele on a Sunday, is adjudged to be | certified upon a Certiorari, &c. the Parchment annexed to the Writ is ſup- 
Ounſd; aided within thoſe Words. | poſed to be the real original Record; and that remains in the Court here, 
N Th-obald and Newton's Caſe, Style 307, there was a Suit upon the] and is become by the Return a Record of this Court, Where, by the 


o the preſent Caſe. When a Record is 


he Tx Statute of Inmates ; and the Diftringas bore Te on a Sunday, and out of | Courſe of the Court, 'tis enter'd upon a Roll here, if in the Entry it varies 
Mr, N Term. Exception was taken to this after Verdict, and held not to be aided | from that that is the true Record, it is the Duty of the Court to take Care, 


py the Statutes of 


eefails. I thought it neceſſary, by mentioning the two | that the Miſ-Entry be rectiſied; and the Record, which is tranſcribed 


s very b former Cafes, to Rate which of the Statutes it was which would have re-| here, made agreeable to the Original. The rectifying ſuch Miſ-Entries, 
e . medied the Fault, if the Statute had extended to the Suit i] becauſe the | or M i{-Copyings, are not Amendments of Faults in a Record (for that 


Reporter (which is no Wonder in him) fo far miſtook the Senſe of the | faulty miſtaken Entry is not really the Record) but making true Entries 


) ſering Court, as to omit the material Statute, and to mention the 18th of Elis. | of the Record. And upon the like Reaſon was the Miſtake rectified in Sir 


and 21 Jac. in neither of which Laws there are any Words which reach 
| the Caſe 3 tho' in this Act of 32 H. VIII. there are. 

Qed yi And in Lord Fitzwater's Caſe, cited by Mr. Attorney, tho' my Lord 
ve to Hales does ſay, The Caſe of the King will often land in ne: of the Amendment 
is of of @ wrong Venire z and therefore he was of Opinion to bring him within 
| the Statute of 16 and 17 Car. II. which has very extenſive Words; yet he 
\llows the DiſtinQion between his Criminal Proſecution, and Civil Action; 


— 


rs in 3 Keb. 485, 519. 
id t» . aſe, — 0 it 1 Vent. 17, 35. an Information of Forgery at 
ch 1 common Law, laid the Forging to be of a Releaſe at Sherborn ; and the 
d: 11 wing it in Evidence to be at Dorchefler. The Defendant was convicted 
uche y a Jury de Vicineto of Dorcheſter only: Twas adjudged to be a Mil-trial 
the O% and a new Venire was awarded. For the King, twas laboured to ſupport 


the Trial by the Word Suit: For, ſay they, the Information is S Do- 
ini Regis; ſo that the Word is extenſive enough to reach this Prolecu- 
don: And tis plainly out of the Exception, which excepts no Information, 
but thoſe upon Penal Statutes. But the Court held, Any Information, tho 
& Common Law, was not remedied by the Words or Intent of the Act. 

In the principal Caſe of Sherington Talbot, 1 Cro. 311. Jones, 320. 2. Ro. 
fs. 619. Information, in nature of a Bus Warrants, for claiming Liberty 
of free Warren in three Vills, in the Foreft of D. Defendant diſclaims in 
the Foreft, and in all but one Vill; and ſays, That that Vill is Parcel of 
the Manor of S. and preſcribes for free Warren in his Manor; Iſſue on that 
Preſcription, and the ”— is from the Vill, not from the Manor; held to 
de miſtried, and not aided by any of the Statutes of 12 : Tho' nat within 
the Exception ; becauſe the Statutes do not extend to the King's Caſe : He not being 
vie, Toned. The then Judges thought this a Reaſon ; which will equally extend 

| > the King's Caſe, upon the former Statutes of Amendments. And Mr. | 
Ney, a very learned Predeceſſor of Mr. Attorney General's, did not venture 
to carry the Point further for his Maſter, than to a Peradventure he might 
have the Advantage of thoſe Acts, in caſe of a Quare Impedit, or the Civil 
Right, where the Suit is in the King's proper Name, and not by his Stile 
f King only, 

Nothing A more plain than the Difference which the Law makes be- 
tween Caſes where the King proſecutes his Right in his own Name, as for 
z Civil Right, and where the Proſecution is in his Capacity of King, and in 
he Exerciſe of the Royal Authority. If the King (Henricus Rex) brings a 
ware Impedit, and dies before Judgment, the very Writ abates ; becauſe 


ems to . enricus Rex, who was named by his proper Name, ceaſes to be, But if 
e is 2 N e Proſecution be pro Domino Rege, tho' the King in individus be dead, yet 
n in Di Rex in genere not being dead, the Information or Indictment ſhall 
durable tand, to be proſecuted by the Succeſſor, Vet all Proceſs upon them, where- 
Proceeding» bis own Name is uſed, and not his Name of Kingly Office only, ſhall 
cimind ll; becauſe the particular Perſon is dead. | 

ey are 0 According to this Diſtinction, I do gras, That where the King ſues in 
of Auth his own Name for a Civil Right, his Suit has more Favour allow'd to it 
« for Cn han that of a common Perſon. And ſo far goes the Caſe in Blackmore's 
their An aſe, 8 Cro. 156. before-mentioned, cited by Sir Thomas Potis; That a 
mon [a tit of Quare Impedit, which was preſentere for preſentare, was amended ; 
icular ing the King's Caſe. Tho”, had it been the Caſe of a Common Perſon, it 


ould not have been amended : For no original Writ was at Common Law 


re made 
amendable in the Caſe of a Common Perſon. But that an Information or 


c there 1 


Amen dun dictment ever found Favour beyond, or equal with a Civil Action, I ne- 
Won er heard before; nor find * Authority quoted to warrant it now. I 
Le ol would take Leave to mention the Caſe, 13 Car. Il. in Scan. Hardreſs, 217. 
tute, fot! 9.) Pitober and Jones: Twas an Information upon the Act of Navigation 
on d importing Spices, being the Growth of A/ia, Africa, or America, from 

The Coll aland beyond the Seas, not being the Place where ſuch Goods were firſt 
\ 2 ſußfch end moſt uſually ſhipp'd for Tranſportation, contra Formam Statuti. The 


Defendant pleaded, he did not import them contra Formam Statuti, and 
ſue upon it; and Verdict againſt the Defendant. He moved in Arreſt of 
# che Sul udgment, That 'twas not laid that theſe Commodities were not of the 

rowth of Holland. To this 'twas ſaid, That the Verdict would help that, 
neceſſarily implying it : For that they were laid to be of the Growth of 
lia, Africa, or America, and imported from Holland; which ſhews thoſe 
ere diſtinct Places: And the endant could not elſe have been found 
zuilty, contra Formam Statuti. Vet, after long Debate, the Exception was 
eld to be a good one, and the Judgment was arreſted, 
| muſt obſerve, That the Counſel for the Informer in this Caſe, had not 
de Courage ſo much as to hope for Aid from, or mention the Statutes of 
Yefails in this Caſe, They cite there Johnſon's Caſe, 2. Cro. 609. and 
balmley's, P. 1. Cro. 464. where in Criminal Proſecutions reaſonable Iu- 
ndments after a Verdict, are allowed at Common Law. But tho' nothing 
as wanting in this Caſe, but an Averment that Heliand was not within 
%, Africa, or America (which muſt neceſſarily be proved at the Trial, 


atute. 


* Suit ſe the Defendant could not have been convicted) they either did not 


H. Tufton's Caſe, 1. Cro. 144. where there was a Conſent of the Parties 

for entering a Judgment by Diſclaimer, by Virtue or Pretence of Letters Pa- 

tents, bearing Date 7 Jac. which Words were inſerted'in the Paper-Book, 

by the Attorney General's o'vn Hand; yet omitted by the Clerk, in the 

entering it upon the Roll: There, upon great Examination and Conſide- 

ration of the Circumſtances, 4% Parties conſenting, that Miſ-Entry was cor- 

rected ; oY as the Book ſays, no more than when a Special Verdict is miſ- 

enter d; which is rectiſied by the Notes of the Clerk of the Aſſixe. But it is very 

much inſiſted on, T hat the Statute8 H, VI. C. 12. ſhall extend to this 

Caſe, becauſe there are particular Cyizzinal Proſecutions excepted therein, 

of which this is not one. I do not find that there has been one Authority 
cited, when it was ever held, that that Law extended to any Pleas of the 

Crown. And I take the uniform Opinion of near three Centuries, ſince that 

Statute, to be againſt it. 

Mr. Attorney relies much upon the Caſe of the King againſt Percival and 
Godfrey, and others, Sid. 244. where the Venire for the trying the Defend- 
ants, upon an Indictment for a Riot, was directed Yicecomitibus de Canter- 
bu: y, and returned by R. S. Vicecomes; the City having in truth but one 
Sheriff : There, upon Examination of the Sheriff himſelf upon Oath, in 
Court (who ſwore that City had but one Sheriff) there was an Amendment. 
But what was that? Not of any Thing that was the Act of the Court: 
But the Sheriff adds to his Indorſement upon the Writ (when he had an- 
ſwered ſingle) There that was not any other Sheriff; as it appears in the 
ſame Book, and in 1 Keb. 900 (17) 901 (75) : And this the Court held to 
be well, upon the Authority of the BoBk of 39 H. VI. f. 40. where a Writ 
was directed Coronatoribus, and returned by one Coroner only, yet held to be 
well: For, ſay the Court, We won't take Notice there are more Coroners 
than one. And ſo Juſt. Vyndbam ſaid, in this Caſe, We ſhall intend but 
one Sheriff, unleſs more appear ; 1 Kb. gor. 

A good Part of Mr. Attorney's Argument ſeems to tend to the making it 
not neceſſary, or at leaſt diſputable, whether it be neceſſary, that the B 
tringas ſhould be Teſed on the ſame Day that the ward is. Won't that 
Argument turn another Way than 'tis intended? If it be a doubtful 
Thing, whether it be right or not; I doubt it will be an Error in Judg- 
ment, like the making out an improper Writ in the Debet and Detinet, 
where it ſhould be in the Detinet only: And then, tho' it is a Default of 
the Clerk, 'twill not be ſuch a Default as will be within the Aid of the 
Starute, if that ſhould be held to extend to the Caſe. If it were a doubtful 
Thing, it can't be ſaid he had a certain Rule to walk by: But he ventur'd 
upon his own Judgment, in which if he has chanced to miſtake, 'tis not 
amendable as a 4 of courſe, But in Truth, if it were to be enquir'd 
into, I believe, *twould be found not to be an Frror in Judgment in the 
Clerk, but a Miſtake of a Matter of Fact, in taking Sunday to be the firſt 
Day of the Term, 

Mr. Att. Gen. That will not alter it. 

Mr. Broderick, There has been another Caſe cited; the King and Wal- 
cot; where a Reverſal of an Attainder was pronounced, and the Judgment 
of Reverſal actually enter'd up; yet, being done by Surprize, the Entry of 
the Reverſal was ſet aſide, and razed out of the Record. Surely that can- 
not be an Authority for * There the Entry was wholly irregular, con- 
trary to the Rules of the Court: For the Judgment of the Court is not 
complete till the End of the Term. 

L. C. J. Holt. His in the Breaſt of the Court during the whole Term. 

Mr. Broderick. And if any one within the Term, without the Direction 
of the Court, will enter a Thing as the Act of the Court; ſhall not the 
Court have a Power to reform that Irre wag” 4 and do themſelves right ? 
This is not an Amendment of a Record, bat a Reforming of an ill Practice; 
a preventing of an Attempt to make that an Act and Record of the Court, 
which really is not ſo. Neither does my Lord IMacclesfield's Caſe bear any 
Proportion to this. 

There is no Queſtion but that a Court, which is intruſted with the 
Cuſtody and Preſervation of the Records wherein other Perſons are con- 
cerned, may take care upon any Miſchance; and that they have a Power 
to put Things into their right State: As in caſe of Fire, or any incvitable 
Accidents, the Court, incident to their Truſt of the Cuſtody of the Re- 
cords, and by the Authority _ have to do Right and Juſtice to all Per- 
ſons, muſt have a Power to ſupply ſuch Loſſes. 

As to the Caſe of the Warden of the Flt, there was no Amendment 
made: But if there had, it would not have come up to this Cafe. I may, 
I am ſure, ſafely affirm, that the Court did declare, That was not to be 
eſteem'd a Criminal Proſecution ; in regard there was not to be a Judgment 
to puniſh the Party, but the Proceeding was only to transfer the Eſtate to 
the Crown by Way of Forfeiture. — 

The Counſel who have argued for the Queen, have not cited any one 
Authority of an Amendment in a Criminal Caſe, within the Statute 
of 14 E. III. or 8 H. VI. C. 12. or proving, that thoſe Statutes 


now that the want of an Averment of a Thing neceſſary to be averred, 
| oe * upon another Point, is aided as a Miſpliading, by the Sta- 
ol. V. | ; 


extend to Caſes of that Kind: But they call upon us, ſince the Words 
ſcem to be large enough to reach both (eſpecially thoſe of 8 H. VI. where 
4 B | there 
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(555) 8 
, there are ſome particular Criminal Proſecutiogs mentioned and excepted) | 
to produce ſome Authority, to eſtabliſh the DiſtinQion between may 
and Civil Caſes. Wethink the daily Pratlice in Civil Calcs, and the Fant 
of a fingle Inflance in a Criminal one, carries a ſtrong Argument, if wwe could, 
o no further: But I think we do not want an expreſs Authority ia this 
oint too. Qrde and Morton, Trin. II Tac. I. Ro, Ab. 201. There a Writ 
of Venire Facias out of the B. R. was Venire Fac. duodecrm, &c. coram Wo- 
bis apud Wiſtmonaſterium, ubi EO in Anglia But the Roll was 
well, omitting. the Words 4p 2/Imona/terium. ' 'T was adjudg'd the 
Writ might be amended by the Roll ; ſor tis but Matter of Form. This 


was a Default in the Body of the Writ, and amended by the Statute of }- 


8 H. VI. as a Default of the Clerk. PITS! ; 

Vet Brigs and Thompſon's, &c. Tal. 60. 111. In an Information upon 
the Statute 21 H. VIII. again 1 pe Per ſons. taking Farms, the Award 
ot the Venire Facias upon the Roll was right, returnable ubicungue, but the 
Writ itſelf was returnable cram nobis, omitting abicungus, and ſo it did not 
anſwer the Award upon the Roll. This certainly had been amendable in a 
Cjvil Plea, but the Revert tells us, that Judgment was ſtaid upon it. And, 
my Lord, I will beg the Liberty to make this Obſervation upon the Caſe 
of the Kin againſt Percival and Gedfry (which is ſo much relied on). There 
are ſome Caſes of ſo odious a Nature, and move ſuch Indignation, that 
there is a Danger of Things being paſſed over unobſerved, which would 
not have been admitted in another Caſe. That was the Caſe of one of 
the King's Meſſengers, employed in his Majeſty's immediate Service, bar- 
barouſly inſulted and abuſed in his Inn at Canterbury, by the Defendants 
and a great Rabble of People: As the Offence was very flaming, the Re- 
ſentment of the Court ran high: and they thought it reaſonable to do in 
that Caſe, what perhaps in an ordinary one ay might not eaſily have done: 
Yet what was then done, is now to be cited for a Precedent in every Cri- 
minal Caſe whatſoever. I muſt ſay the ſame in this Caſe ; whatever my 
Client is charged with, the Rule given in his Caſe may affect every Man in 
England, who ſhall hereafter be charged criminally: And therefore | 
doubt not your Lordſhip will very well conſider of it. 

I hope, my Lord, I have given ſome Anſwer to moſt of the Things that 
have been inſiſted on; and that upon the whole Matter, this Miſtake will 
not be accounted a Thing amendable by Law. 

Mr. Mountegue, My Lord, in Anſwer to what has been ſaid, I ſhall not 
preface what I have to ſay with any Apology for being of Counſel with Mr. 
Tutchin, tho* I have been egregiouſly miſrepreſented in what I did, as 
Couniel for him at Guild. Hall. I know your Lordſhip is no Reſpecter of 
Perſons, but will have the ſame Regard to one Defendant as another, 

Mr. Att. Gen. I am not concern'd at any Thing that has been written 
or printed about that Trial. 

C. J. Halt. We will take no notice of that. 

Mr. Mauntaguc. My Lord, as to what Mr. Attorney-General and Sir 
Thomas Pois have ſaid, I beg Leave in the firſt Place to take notice 
wherein it is we agree, and in what we ſhall differ. Firſt, we agree that 
this Cauſe is a Cauſe of the greateſt Conſequence. Mr. may tells 

our Lordſhip it concerns all the Proceedings of the Crown; and I hope 

may be pardoned if I ſay, it is of no leſs Concern to the Defendant and 
the Subjects of England. I would therefore pay that Reſpect to the Court, 
not haſtily to ſpeak to a. Point of this Moment, but ſhall deſire to have 
Time to look on thoſe Caſes that have been mentioned. 


L. C. J. Holt, If you will do this, you may conſider the Statute of H. 


VI. for thoſe Words are general, and not relative either to Civil or Crimi- 
nal Caſes in particular. It remedies the Miſchief between Plaintiff and 
Defendant generally. 

Mr. J. Powel. Mr, Broderick has not taken notice of that Objection 
that my Lord Coke takes notice of, Becauſe they are not excepted, there- 
fore they are included. 

L. C. J. Holt. I would have you conſider why it is not within the 
Words of the Statute. It is as plain that it is the Fault of the Clerk as 
can be; he had the Roll before him, therefore it muſt be the Miſtake of 
the Clerk. The Award of the Writ is the Act of the Court, and that 
was the 23d ; now this Writ did bear Date the 24th, and I believe we did 
not award the Writ the 24th, therefore it is to be judged they miſtook the 
Time of the Tez/te. For the Record ſays the 23d, and this Writ ſays not till 
the 24th. Now why ſhould not this be within the Statute of H. VI. for 
it is the Miſpriſion of the Clerk, and then the Queſtion is, whether that 
Statute does not extend to this Matter, 

Mr, J. Powel. I do indeed queſtion whether any Statute of Feofails ex- 
tends to it ; but this Statute does not, as appears & 8 Coke, becauſe they 
are excepted, There are Indictments of Felony and Treaſon that are ex- 
cepted. Now that this is a Miſpriſion of the Clerk is plain, becauſe he 
had the Award of the Court. 

Sir T. Powis, I think all agree it was perfetly a Miſtake, and that makes 

it a diſputable Caſe ; 1 do not ſtand on it as it it were right, but grant it 
was a perfect Miſtake, and then that ObjeRion is clear, that Criminal 
Matters are not within the Statutes of Feefar/s, and it is certain moſt of 
them are excepted, wiz. Inditments, in this Statute of H. VI. where it is 
ſaid what are excepted, &c, is true, you cannot amend what are ex- 
cepted, where the Party was in Danger of Life; but it leaves out in infe- 
rior Matters; therefore it ſeems, that whatever was ſaid of Criminal Mat- 
ters, was intended of the greater Criminal Matters, and ſo was the Opinion 
in the Cafe of —— 
I. C. J. Holt. That was a Civil Cauſe, but we thought we could not 
amend it : For it would be contrary to our Duty as Judges to alter a Re- 
cord. And therefore we refuſed even in Point of 1 in that Caſe; alſo 
on Examination we found that we could not amend it, contrary to Truth. 
Sir 7. Powis. My Lord, we had not in that Caſe any thing to amend 
by; but here we have a Roll to direct us. 

Mr. Att. Gen. If your Lordſhip indulge them from Time to Time to put 
it off, we ſhall never have done. 

Mr. Meuntague. My Lord, I am not prepared to anſwer what has been 
ſaid, for I did not expect this Motion would have been made. 

Mr. Att. Gen. That we may be once at an End, I would fain hear what 
they have to ſay, and whether they have any more Exceptions, 

7. C. J. Halt. Have you any more Exceptions to make ? 

Mr. Meuntaguc. My Lord, we have no more Exceptions to the Matter 
we are now upon, Which is ſetting aſide the Trial, You know, Mr. At- 
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lis, to ſe; aide the. Trial if he can, and that is the Thing we are 


- 


ene, there are two Things incumbent on a Defendant's Counſe|, 0, 


The other is to move in Arreſt of Judgment. Now Mr. W a 
knows *rwill be a Waver of our Motion for a new. Trial, to ſtir any why 
in Arreſt of cement: ; | 825 R ing 
Mr. Att. Gen. He that makes Exceptions ſhould: be prepared to ge 
his Exceptions together. *%; : | * 

Mr. J. Powel, This is not a Motion to ſet aſide the Trial. 

Mr. Aountague. Yes, my Lord, it is to ſet aſide the Trial; not to arm 
Judgment r gr upon the Verdicgc. 

Sir T. Powis, My Lord, if they have any more Exceptions to of, | 
deſire they may let us have them now, 8 g 
Mr. J. Poxel, If there be an Error in the Writ, there muſt be a D;g;, 

de novo, there muſt be a new Diftringas only iſſued, you cannot make + 
Diſcontinuance of the whole Proceedings; but there muſt be a new * 
of a Diſlringas, the Ertor wherein is the Cauſe of Exception; if we 
give our Opinion that it is not amendable, we ſhould try him next Weg 

— Att. Gen. My Lord, they ſhould lay down all their Exceptions g. 
gether. | | 

Mr. Mountague. My Lord, I know you do not expect in this Caſe ay 
thing ſhould be done otherwiſe than what is uſual in all other C:g, 
Now I appeal to Mr. Attorney, if it be not the conſtant Courſe here, 5 
move firſt for a new Trial; and if you object any thing in Arreſt of Jude, 
ment, it is generally ſaid you have waved your Motion for a new Trial. 

N Holt. v. muy not ſo. Jud | 

r. Mountague. My we are now in your Judgment, whether ti; 
Man ſhall be tried again, or not? Andif we ſhall happen to prevail hn 
new Trial, then it will be a Diſadvantage to our Client to have told oy 
Exceptions ta the Information, for then Mr. Attorney will pray to amend, 

L. C. J. Holt. You are ſo far in the right, if indeed here were a Vera 
— — - that is unqueſtionable, that is your proper Time u 
move in Arreſt of Judgment; but if this Verdict be. not right, it is ty 
ſoon to make Exceptions to the Information. Then we ſhall tell yy 
what we have to do. 4. 

Mr. Att. Gen. I am content they ſhould keep their Learning to then. 
ſelves ; but, my Lord, if they will not do that, I hope you will not gin 
them further Time. 

L. C. J. Holt. We ſhall give them but till To-morrow. 

Mr. J. Powel. Mr. Mountague, it is a ſtrange Thing that you ſhall male 
an Exception, and not be ready to maintain it; at this rate any Proſecy- 
tion whatever may be hung up and delayed. If this be the Way, we mu 
give you the leſs Time. 

Mr. Maountague. My Lord, I ſhall entirely ſubmit to what the Coun 
ſhall think fit to order; but 'tis now pretty late in the Day, and you 
Lordſhip knows tis a Sitting this Afternoon in Middleſex, and To-ma 
row is another Sitting in Londen, where I am already retained to be, and] 
know not how late your Lordſhip may keep us in both Places. You 
Lordſhip ſeldom diſcharges us till late at Night, and it will be impoſiitk 
for me to look into the Authorities, which have been quoted, much leut 
conſider of any thing that will be fit to offer in Anſwer to both thek 
learned Arguments, in a Matter which I muſt profeſs is altogether new u 


me. 

Mr, J. Powel. There are Amendments made every Day. 

Mr. Mountogue. My Lord, 1 hope I ſhall ſhew you it has not been dow 
yet, in any ſuch Caſe as this; neither can it be done, with Submiſſion, 

L. C. J. Halt. You ſhould have prepared for it. I will tell yout 
Caſe at Hicks's- Hail, where I myſelf took the like Exception, but it wa 
over-ruled by Sit William Smith, the then Chairman of the Seſſions. h 
an Indidtment againft —, for a wrongful Entry, &c. there was a Mita 
in the Time of the Entry alledged, Sc. And they amended the Fault h 
the Statute of E. VI. 

Mr. Att. Gen. My Lord, I hope you will give them but till To-morron, 

Mr. Mountague. I hope you will not preſs that, Mr. Attorney, who ban 
been ſo lately a N Prius Practicer. 

Mr. J. Pawel. You are not preſs'd in it; none can imagine 
here in this Caſe, and that you were not provided to defend it. I hopt 
you are as ready as Mr. Broderick ; he is but your Aſſiſtant, and yet it 
was ready. 

Mr. Mountague. It will be impoſſible for me to be more ready To- 
row. I will rather go on with it now than do it To-morrow. This 
new Motion, and I did not in the leaſt expect it. 

Mr. Att. Gen. This is no new Motion, I believe none would bein 
but it would be made. | 

Mr. J. Poel. Why can't you be as ready as Mr. Broderick is? 

Mr. Mountague. I do not pretend to ſet myſelf upon the ſame 
with Mr. Broderick: Tho' he be ready to give an Anſwer extempore to 
Arguments chat have been made, I hope your Lordſhip will indulge # 
with a Day or two more to conſider of what has been ſaid, ſince the 
tion now before the Court is of that Concern to all the Subjects of A 
land. My Lord, I defire we may have but till Thur/day next, and by Wl 
Lime I will undertake to be 6 . a 

Mr. J. Powel. When you make an Exception, you ought to be re 
to defend it. | 

Mr. Mountague. It was impoffible for me to foreſee what Courſe 
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. General would take to obviate the Objections I have made. Id 
I thought of us 


own, I did not expect this Motion for an Amendment; 
the leaſt of any thing, becauſe I never knew the like Attempt in a C 
nal Proſecution, And fince Mr. Attorney General has been pleaſed 
countenance the Exception I have taken, with a Week's Conſideration 
it; I ought in Civility to pay as much Reſpect to the Arguments be 
made in Anſwer to it. And therefore I muſt beg a little Time of f 
Lordſhip, as well to ſaew my Reſpect to Mr. Attorney General, as to 
charge my Duty to my Client. 

Mr. Att. Gen. I defire none of your ReſpeR. 

Mr. Mountague. I hope, Mr. Attorney, you are not angry becauſe I w 
pay Reſpect to you. F 

Cur'. Well, take Time till Thurſday. 

November 23. 1704. 

L. C. J. Holt. Mr. Attorney, have you any thing to move? 


Mr. Att. Gen. My Lord, I attend here only upon the Account of Mr. Ju ! 
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L. C. Holt. Who's for Mr. Tatchin? why n $ | 
Mr: ae. My Lord, I am of Counſel for Mr. Titchin, and I um 
1 to ſhew your Lordſhip Cauſe why the Motion made the other 
oe by the Counſet for the Queen, to amend the 7% of the Writ 

Di nat cannot be allow'd. And fince the Court hath been 
leaſed to indulge me with a little Time to think of the learned Argu- 
P*"ts that have been made both by Sir Thomas Powis and Mr, Attorn 
Prural; and to Took into the Authorities which have been cited, I hops 
fall rake up leſs of your Lordſhip's Time than if I had been put to an- 
- wer extempore to the ſeveral Matters that have been inſiſted upon. For 1 


= 
= 
. 


fer, 1 ut beg Leave to Tay, that upon Conſideration of what was then offer'd, 

1 do bas that a great many e that were then ſaid, do not carry that 
ring Weight along with them as I did then apprehend. And tho' I do not queſ- 
ety tion bh every Thing that can be thought of has been ſaid for the obtain- 
zun ne ſuch an Amendment, yet I have the Satisfaction at laſt to find that there 
houl 1 * one Caſe, and that is what your Lordſhip was pleaſed to mention, of 
Nee the Judgment of Sir William Smith, that looks like a Precedent for this 


Amendment. My Lord, in ſpeaking to this Matter, I ſhall not trouble the 


Court with many new Citations out of Fitzherbert and Broet's Abridg- 
fe an ment, Title Amendment ; for I perceive the Gentlemen on the other Side 
Cates, have looked over the Bed. Roll of Cafes which are to be met with there, 
ere, ty and find that they have taken notice of every Thing that will make to their 
Jude. Purpoſe ; my Bufineſs therefore ſhall be cloſely to apply myſelf to the 
al, Conſideration of what they on the other Side did infiſt on; and I hope 1 

Hall be able to ſhew to your Lordſhip that nothing they have ſaid will 
er thiy wartant this Amendment. 1 
il r But before 1 enter upon the Argumentative Part, I muſt beg Leave 
old ou ſhortly to ſtate the Caſe itſelf, and ſhew how it now ſtands before the 
mend, Court; and if I miſtake in giving an Account of the leaſt Matter of Fact, 
Verdi I defire Mr. Attorney General would interrupt me fo far as to ſet me right; 
"ime to for if we do not agree in the State of the Caſe, our arguing will be to very 
is tip little Purpoſe. | Bend 
ell you Mr. Art Gen. It is the Record that is in Diſpute ; it is not Matter of Fact. 

R Mr. Mountague. Mr. Attorney, there is ſomething of Fact beſides the 
> them. Record, which is now before the Court, This Information was exhibited 
10t gin in Eafter Term laſt, and the Defendant pleaded to it in Trinity Term; and 


Iſue being then joined, a Venire Facias was awarded, and made returnable 
the firſt Day of this Michaelmas Term. On that Day (the Roll ſays) all 


all make the Parties did appear; but none of wy ag! came, and thereupon the 
Proſecy- Court did order, that a Diftringas ſhould iflue, and be returned hither, Die 
we mult vir proxime poſt Craft. Animarum : On the Return of the Writ of Di/- 

rringas, which is now before the Court, the Defendant appear'd in Court, 
e Coun and by his Counſel took Exception to the Tete of this Writ, becauſe it 
nd yout was not iſſued as the Roll hath awarded, on the Day he was preſent in 
Lo-. WW Court, which was the 23d Day of October, but on the next Day, which 
de, and] was the 24th STE Oober, when he is ſuppoſed to be out of Court; ſo 
3, Vest the Award has plainly not been complied with, and therefore the 
mpolkvk BW rit which is now before the Court was taken without any Authority 
2 * from the Court, and the Trial cannot be ſupported, becauſe the Day and 
t 


Place mentioned in the Diſfringas was not appointed vt formam Statuti, in 
he Preſence of the Parties. For theſe and other Reaſons, it was prayed in 
his Behalf, that all the Proceedings upon this Diſtringas ſhould be vacated. 
Mr. Att. Gen. The Day is right when the Perſons are to appear, and 
he Award of the Nifs Prius is as it ſhould be. 
Mr. Mountague, The Return is Die Jovis prox. 


Craſtin. Animarum, 
as it is in the Roll, but the Toft of the Writ is 


the Day after it was 


t it vo WWwirded. —L, C. J. Holt, The Award is right. 

ions, I Mr. Aeuntague. My Lord, we own the Award is right on the Roll. 

a Miſtun L. C. J. Holt. But the Queſtion is, whether the Tete of the Writ be as 
Fault q t ſhould be? | | 


Mr. Mountague. My Lord, the Writ that is now before you being 
Teſted on the 24th of October, cannot be ſaid to be taken out upon any 
pther Day than the 24th of O#eber; and in that it is not purſuant to the 
Roll. Upon the taking of this Exception, Mr. Attorney was ſurprized, and 
** - then fay much to it ; but defired Time to enquire how it came 
o be fo. 

Mr. A:t. Gen. I could have ſaid as much to it then, as after four Days; 
t became you to have been as ready, 

Mr. Mauntague. My Lord, Mr. Attorney is a little too haſty for me in 
bis Matter. I intend to do him right, if he'll have Patience to hear me out. 

L. C. J. Holt, Come to the Point. 
— Att. Gen. This is a popular Argument, and ſpoken ad captandum 
"epuium, 
Mr. Mountogue. Mr. Attorney did aſk ſome Time to have this Matter 
quired into, and that Requeſt was agreed to: And, upon Examination, 
appears that this Writ was actually taken out after the firſt Day of the 
Term; and the Clerk being doubtful with himſelf how to make the Tee, 

d the Maſter how to 750. it; and he directed it to be Tefted the 24th of 
Vater ; and upon this arifes this Motion. The Gentlemen that are of 
he Queen's Counſel pray that it may be amended ; and the Queſtion is, 
Vhether it can be ſet right? and, with Submiſſion, I think it cannot; and 
hat no ſuch Obliteration ought to be made, though the Defendant were 
und puilty of fix Times as many Crimes as he ſtands now charged with. 


Courſe muſt agree with Mr. Attorney, in what he ſays with relation to the Con- 
ade, Id Equence of the Determination of this Point, that it will be a Precedent 
zht of t will affect all the Proceedings of the Crown in all ſuch Cafes. And 
n 20 1s it is that makes it to be a Matter of wonderful Conſequence to the 


eople, as well as to the Crown ; for tho? under the preſent Adminiſtration 
Affairs, innocent Men may think themſelves very ſafe, yet nobody can 

ſure in After- ages that they ſhall not fall under violent Proſecutions; 
ad then Slips and Miſtakes may be of Service. My Lord, hitherto I may 
, all Advantages of this Kind have been allowed to Detendants in Cri- 
nal Caſes; and upon this Occaſion it may be obſerved, that even Ac- 
bons Qui tam upon Penal Statutes, have always been excepted out of the 
utes of Feofails ; and from hence, I rhink, ariſes an Argument a Forti- 
N, that the Tesfails of Clerks, in Proſecutions more A are not to be 
ended. Sir Thomas Pretois, in his Argument, did, as | remember, inſiſt 
dan theſe two Propoſitions ;z and as I take it, he was ſeconded in them by 
ir, Attorney; Firſt, That the Teſte of this Writ is amendable by the Com- 


+ "for @ Libel. 


ſentare, and it was held that it ſhould be amended; but how does the 
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of Amendments, either a Dye 14 E. III. or that of 8 H. VI. And two 
Reaſons were given for this Opinion; Firſt, Becauſe it appears to be a 
plain Miſtake in the Clerk; an Secondly, Becauſe they come to move for 
the Amendment in the ſame Term wherein the Writ was ſued forth and 
returned, A | 


Now, my Lord, in Anſwer to both theſe Reaſons and Aſſertions, I hope 


ey | | ſhall make it appear in the firſt Place, that this Tee cannot be alter'd, 


either by the Common Law, or by the Statute Law : And, in the next 
Place, I hope to ſhew your Lordſhip, that the making the Tee of this 
Writ to de upon O#eber. 24, is not purely a Slip in the Clerk, but does 
proceed from the Neſcience of him that was adviſed with about it. And 
altho” this Motion for an Amendment be made the fame Term the Error 
al been committed in; yet it is not in the Power of the Court to ſet it 
right. | 

As to the firſt of theſe Particulars, I ſhall readily agree with Sir Thomas 
Powis and Mr, Attorney General, That by the Common Law many Things 
were to be amended without the Help of any Act of Parliament; but the 
Thing that I deny, and which, with Submiffion, hath not yet been proved 
by any Authority that has been quoted, is, That no Error in the fte of 
any Proceſs that does ifſue out of the Court and is returned back again by 
the Sheriff, can be alter'd by the Rules of the Common Law, and | ho 
by and by to make it appear, not by an Act of Parliament neither, 
Lord Cote, in Blackmore's Caſe, Lib. 8. Fol. x56. b. 1 5 . a. does ſay, as has 
been obſerved, that the Judges by the Common Law may amend the Entry 
of their own Judgment, or any other Part of the Record, the ſame Term ; 
but he does not there fay, that they may amend any Writ made out and 
returned by any Officer or Miniſter of the Court, And the Reaſon given 
why they may amend their own Judgments and the Continuance enter'd 
upon the Roll is, becauſe ſuch Things as they themſelves do, are ſaid to 
remain in their own Breaſts till the End of the Term : But ſurely the Ac- 
tions of another Perſon, his Diſobedience to the Order of the Court, can 
never be look'd upon as an Act of the Judges. And I cannot ſee how a 
Writ taken out in Pats, which is never in Court till it be brought thicher 
by the Hands of the Sheriff, can be ſaid to remain in the Breaſts of the 
Judges. The Inſtances of Amendments by the Common Law which are 
given by my Lord Cote, are in the Entries of Eſſoigns and Continuances, 
and ſuch like Miſpriſions det Court Mefme As for Inſtance in 5 E. III. 
Fel. 25. M. brought a Præcipe againſt B. who vouches C. to warranty, and 
he enters into the Warranty and pleads to Iſſue, and a Venire facias is 
awarded, and the Jury is erect put in Reſpite, and the Entry of that 
upon the Roll was in this Manner, jurata inter B. and C. that is between 
the Tenant, and the Vouchee poniter in Reſpectum, and ſo it appears on 
the Roll, whereas it ſhould have been inter V. the Demandant, and C. 
— B. vacavit ad Warrantum. Now this was look'd on as the Clerk's 

iſtake in the Entry of the Order of the Court, and ſo it was amended, 
Cote's 8th Report, f. 157, b. 

Now, my Lord, wich Submiſſion, this Caſe and all the reſt of the Caſes 
that have been mentioned for Amendments at the Common Law will only 
juſtify an Amendment of the Roll. And indeed had there been an Er- 
ror in the Entry of the Award of the Diftringas, I ſhould rather think that 
amendable than this; for 'tis certainly more reaſonable that the Court 
ſhould intermeddle with their own Acts than with the Acts of another. 
Till this Writ was return'd annex'd to the Ni prias Roll, the Court had 
nothing to do with it. And now this Writ is before the Court, your Lord- 
ſhip is only to judge whether it be purſuant to your Award or not; if it 
be not made right, it muſt be imputed to the Fault of the Perſon that 
made it out; and the Court can never be ſaid to be in Fault, if the Clerk 
employ'd makes out a Writ contrary to Direction; and if the Party con- 
cern'd ſuffer by ſuch Miſtake, he may thank himſelf for employing ſuch 
an Agent. But Sir Thomas Powis ſays, that this Amendment is pray'd on 
Behalf of the Queen, whoſe Prerogative it is to have many Advantages in 
Pleading, which the Subject ſhall not have. My Lord, with Submiſſion to 
better Judgments, I conceive that for this very Reaſon the Queen's Coun- 
ſel have the leſs Reaſon to pray an Amendment. For ſince they have other 
Prerogatives to have recourſe to, they ought not to aſk this beſides. Your 
Lordſhips will often hearken to us when we move for new Trials in Ac- 
tions of Debt upon a Bond where the Verdict and Judgment are conclu- 
ſive: When you will not give Ear to ſuch a Motion in Ejectment, where 
the loſing Side may have freſh Actions if they will. But, my Lord, not to 
rely altogether on this Anſwer, I ſhall add this one Word further, that 
according to my ſmall Obſervation, theſe Advantages in Pleading do not 
belong to the Throne in the Pleas of the Crown, but in ſuch Actions as 
Dare impediti, and the like. As to the particular Inſtances that have been 
mentioned, I conteive they do not come up to the Caſe in the Queſtion. 
The firſt Caſe which I have taken down as cited by Sir Thomas Powis, is 
Brot's Abridgments, Title Amendments, F. 32. and that is, That if Judg- 
ment be enter'd otherwiſe than the Truth is, it ſhall be amended in the 
fame Term, becauſe the Record is, in les Cores des Fuftices meſme le term 
& nemy in le Roll. This Caſe is one of the Authorities taken notice of in 
the 8th Report, to warrant the Amendments of the Als of the Court, but 
does not in the leaſt relate to the Amendment of Writs and Proceſs which 


are ſued out and executed in Pais. 

The next Caſe was 4 H. "EE 16. which is only, Whether he that cafts 
an Eſſoign for a Tenant in a Formedon ſhall be permitted to take Excep- 
tion to the Writ which appears to be vicious. The Demandant there was 
the Ward of the Crown; and he that caſt the Eſſoign for the Tenant, 
took Exception to the Writ. The Exception was this; That in the Style 
of the King he is ſaid to be Dux Hibernie inſtead of Dominus, and he would 
have had the Writ for that Reaſon to be quaſh'd. And there Martin de- 
mands whether the Writ ſhall not be amended ſicame le Roy meſme ſoit parte, 
and the Caſe concludes with guære Legen. 

As to the Caſe of Fitzherbert, Title Amendment, f. 19. that is what wy . 
Lord Coke takes notice of in Blackmore's Caſe, when he ſays, that ina 7 e 
impedit brought for the King, the Word preſentere was put inſtead o bus 
ſay it was amended? Why the Writ itſelf was brought into Chancery, 
i& la fuit Amend. Now | take that to be tantamount to the iſſuing of a new 
Writ. Moſt of the other Caſes mention'd out of the old Year Books, are 


relating to Amendments in Civil Caſes, and therefore I ſhall ſpend no more 
Time in taking notice of them particularly. 


on Law ; and if not that, Secondly, It is to be amended by the Statutes 


My 
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My Lord, the next Thing. to be conſidered is, Whether any Statutes 
do direct ſuch an Amendment as this ; and I hold they do not. Indeed 
the firſt of theſe, which is 14 E. 3. Cbap. 6, is pretty home ; the Words 
are, that by the Miſpriſion of a Clerk, in any Place whereſeever it be, no Pro- 
ceſs ſhall be annuli'd, or diſcontinued, by Miſtake in writing one Letter, 
or one Syllable, too much, or too little; but as ſoon as it ſhall be rceived 
by Challenge of the Party, or in any other Manner, it ſhall inſtantly be 
amended in due Form. Now here are as large Words to fit the Purpoſe, 

as Mr. Attorney can deſire, and if he were now to frame an Act of Parlia- 
ment, I don't know bow Mr. Att could make it fuller; and I muſt 
confeſs, if I were to argue this Point within a Year after the making of ſuch | 
an Act of Parliament, I ſhould reckon myſelf to have a didiale Province 
to maintain, that this Miſpriſion does not come within the Purview of ſuch 
an AQ: All therefore that I ſhall ſay to it is, that it is now a great many 
Years ſince this and all Statutes of Amendments have been made, and no 
one adjudged Caſe as I know of, does ſay, that criminal Proceedings are 
within the Purview of this Statute. Mr. Attorney 
did in his Argument admit that this Statute of 14 E. III. Chap, 6. did not 
extend to criminal Caſes. | 

Mr. Att. Gen. I deny that ; I did enforce it. | 

L. C. J. Holt. I do not remember he did admit that. | 

Mr. Aountague. Then I acquit him of it, and to ſhew him that I meant 
him no wrong by ſuppoſing he ſaid ſo, I will mention ſome Authorities 
that are — in this Point. | 

Mr. Att. Gen. I did enforce that Statute by ſubſequent Statutes, parti- 
cular! * Statute of 8 Hen. VI. Chap. 12. for there the Word Proceſs 
is included. Þ: 2a 

Mr. Mountague. Perhaps Mr. Attorney General did ſo; but if he had 
admitted it, he would not have been in the wrong, if my Lord Coke be in 
the right in what he ſays. For in the ſame Caſe of Blackmore, fol. 157. 
ſpeaking of the Extent of the Wo:d Proceſs, he ſays, This Statute muſt 
„be underſtood to mean Proceſs in all Actions, Real, Perſonal, and 

& Mix'd ; and not Proceſs in Pleas of the Crown.” And my Lord Coke 
does not here aflign it for a Reaſon, becauſe they are excepted ; for in this 
Statute of 14 E. III. C. 6. there is no Exception: And therefore ſpeaking 
of this Statute, he could not ſay, Pleas of the Crown are there excepted 
yet he is poſitive this Statute does not extend to ay other Proceſs, than 
what iſſues in Actions real, perſonal, and mix'd. Now what can be the 
Reaſon, that Proceſs in all criminal Caſes ſhould be excepred out of this 
Statute, by the Interpretation of the Judges in all Ages; when the Words 
are ſo full, that no Proceſs whatſoever ſhall be annull'd by any Miſpriſion, 
whereſoever it be? Truly, | can't conceive otherwiſe, but that the Judges 
in all Ages have thought it reaſonable, all Advantages ſhould be allow'd 
to People under ſuch Proſecutions, 
Mr. Attorney General did ſeem to give another Reaſon, That the Crown 
not being named, was a great Argument that it did not want the Aid of 
ſuch an Ac of Parliament; but that the King had a Right by the Com- 
mon Law to make Amendments. And for this he cited Hardreſs, fol: 504. 
That before Judgment, there can be no Diſcontinuance in the Caſe of the 

King; and 2 Cro, fol: 211. Beecher's Caſe. Now if this be ſo, as he would 
have it, that all Proceſs in the King's Caſe is amendable by the Common 
Law, and all other Proceſs by this Statute z how comes there to be any 
Occaſion for my Lord Coke to caution us about the Extent of this Act of 
Parliament, by ſaying, it extends to Proceſs in Pleas real, perſonal, and 
-mix'd ; but not in Pleas of the Crown ? What does it ſignify, whether 
this Proceſs be amendable at Common Law, or by the Statute, if it be a- 
mendable ? But on the other Side, one may ſtrongly infer, that if no Pro- 
ceſs were amendable before the Statute 14 E. III. and that Statute ſays, 
all Proceſs hereafter ſhall be amended ; it was then fit for my Lord Cole 
to tell us, That tho? theſe Words in the Statute ſeem very extenſive, yet 
it has been the Opinion of all Ages ſince, that no Proceſs, but what iſſues 
in Actions real, perſonal, and mix'd, are meant by it. 

I do take it therefore, with great Submiffion to Mr. Attorney, that the right 
Inference to be made from this Notamen of my Lord Coke, is to caution the 
Reader not to conclude over-haſtily, ſrom the Comprehenſiveneſs of the 
Words of the Statute, that Proceſs may be amended in criminal Caſes. 
That way his Admonition may be of Service : But the other way, with 

reat Reiped to his Memory [ ſpeak it, it will ſignify little. As to the 
Caſe of Beecher, and the other Quotation out of Harare. nothing more 
can be inferr'd from them than what already has been taken notice of; 
that after the Term they may enter Continuances before Judgments. 

This appears by the Caſe in 3d Levin. 430. where all the Caſcs cited by 
Mr. Attorney to this Purpoſe are taken Notice of. 

Now we come to the next At of 8 H. VI. The Words of which Sta- 
tute, as I apprehend, Mr. Attorney did ſtrongly rely on : For there, ſays 
he, are Exceptions of Appeals, Indictments of Treaſon, and of Felonies, 
and of Outlawries for the ſame; and nothing is ſaid of Informations ; 
and the King's Judges have thereby Power to amend all that they think 
the Miſpriſion of any Clerk, in any Writ, Warrant of Attorney, or Panel 
in Affirmance of Judgments. Now the Anſwer that I would offer to this 
Statute is, That the Words in the enacting Part are not larger than 
the Words are in the 14th of Edw. III. that is, they are not larger as 
to this Purpoſe. The Words indeed of this Act are, That all Miſpriſions 
of Clerks, in all Writs, ſhall be amended. The Words in the Act of 
Edw. III. are, That all Miſpriſions, in all Proceſſes whatſoever, ſhall be 
amended. And I take the Words, all Proceſs whatſoever, to be as exten- 
five to the preſent Caſe, as to ſay, All Writs ſhall be amended. There- 
fore I cannot ſee, from the enacting Part, why one Act, to wit, that of 
Henry VI. ſhould include criminal Proceedings, when that of Edw. III. 
does not include them. Thus much for the enacting Part. 

Now 1 ſhal! take Notice of the Exceptions. There are indeed ſome 
Things mention'd to be excepted out of the Purview of this Act of Henry 
VI. which are not excepted out of the former in Edward III's Time; as 
Appeals and Indictments: But I think they were put in ex abundanti 
Cautela, to ſhew, that the Law-Makers did not intend to include crimi- 
nal Proceedings. And though ſome Particulars are only mention'd; 
yet I hope the Rule of Expreſſio unius, ſhan't hold in the Expoſition of 


180. Te Trial of john Tutchin 


General, as I remember, | /e 
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By Littleton, Sect. 21. it appears, 
tho that are particalarly mention d b ; 
Conditionalibus,, And 2 are many ces not within the Purviey 
the Statute of g and 6 Bau. VI; Chop. 16. that are of more Conſuery,. 
than the Park-Kreper's Place, which ate not mentioned in the Exc 
tions of that Statute, againſt tne buying and ſelling:Offices. And 
an t Weight is to be laid upon the Statutes — 
tioning Appeals — ndictments; eſpecially ſince the Opinion of al 
Ages, ſince the making the Statutes of Amendments, ſeems to cone 
againſt extending the Power of amending to criminal Caſes. 
My Lord, It would be an endleſs Thing to enumerate the ſevery Ji 
dictments and Informations, that have been quaſh'd within the Com 
of my Memory, by reaſon of Clerks Miſtakes, I ſhall inſtance but mr 
dm 
Cour 


fore I can't think 
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and that is the Caſe of the Queen and Frankling ; where no lon 
than the Beginning of this Term, your Lordſhip and the Whole 
quaſh'd an Indictment, becauſe the Clerk had writ in the Caption, þ 

entant Exiflit, inſtead of Preſentat Exijiit. Here was but a Letter — 
mend: And this muſt plainſy be the Clerk's Miſtake, not his Fack :. 
wanting Skill in ſuch Caſe. But I take it, the Caſe now before ihe Ca. 
is of a different Nature. The Teſteing of this Writ the 24th of Ga, 
cannot be accounted a Slip of the Clerk, but did proceed from wrong Al. 
vice. And this is the third Thing I propos'd to ſpeak to: If this Wis 
with the Teſte had been entered upon the Roll, and tranſcribed onjy beg 
to deliver to the Sheriff ; perhaps the 1 1 4 the Day mentioned » 
the Roll, might be accounted a my of the Clerk: But when this Wa 
was made out, it was certainly a Day after the Time it ought to hay 
iſſued; and upon Advice aſk'd,' it was directed ſo to be The d. 80 th 
is not a Slip. | | \ 49 het 

If it be ſiſted upon, That this Miſtake happen'd through F 
neſs of the Day the Term did begin on; to that I muſt anſwer, That al 
Knowledge is ſaid to be nothing Dur Reminiſcentia, If a Man forget any 
Thing that he has read or heard of, he may be ſaid to be as ignorantg 
that, as if he had never known it. Now it plainly appears, that they why 
were adviſed with about the Teſte of this W rit, did not then know on wha 
Day the Term did begin, and therefore Tz/te'd the Writ the 24th, inſt 
of the 23d. I muſt therefore, in Behalf of my Client, inſiſt upon it, thy 
this Error proceeds from the Neſcience of the Adviſer, and not from th 
Slip of the Writer, And this Point will ſet us clear of all the Statutes d 
Amendments, if they did extend to criminal Caſes. 

As to the grand Caſe of Harris, reported in Create James, fol, 305 
that has been ſo very much relied on, I hope, upon Conſideration, it wil 
not appear to be fo great a Geliob as it was repreſented to be, There wa 
an Indictment for a Nuſance remoy'd — Certiorari; and the Be 
cord that was tranſmitted, was found imperfect, in a Point which wa 
inconſiſtent with the Verdict: For in Truth the Plea of Not Guilty ws 
omitted. And what did the Court do bereupon ? Why, they ſent for te 
Clerk of Aſſize, in whoſe Time the Record was filed below; and he wa 
order'd to amend that which was come hither by the Certiorari, and i 
it right: I ſuppoſe, by making it agree with the original Proceeding 
which remained upon the File below. Now, does Mr. Attorney that 
this is like the Amendment he would make, ſuppoſing all in Hem 
Caſe were rightly done? Does Mr. Attorney think, that this will juſt 
the Amendment now propos'd ? Which is, indeed, making this Writs 
be another Writ than it is: For a Writ that is Teſir d on the Mandy 
does as much differ from a Writ Teſte d on a Tweſday, as one Day dil 
from another. And 1 take it, with Submiſſion, that the Amendment nr 
pray'd, will alter this Writ, as much as the Amendment that is ſo mud 
taken notice of by Juſtice Ingham, 2 Rich. III. fol. 10. did the Ames 
ment in that Caſe. There was an Amercement recorded of Thin 
Shillings and Four-pence; ard becauſe it was a poor Man's Caſe, it w 
afterwards agreed to make it Six Shillings and Eight-pence, There va 
a Diminution in the Sum. And here Mr. Attorney would have a Dine 
nution of a Day. 

L. C. J. Holt. Was that done judiciouſly, or clandeſtinely ? 

Mr. Mountague. My Lord, How it was done, does not appear: Id 
it is ſaid to have been done out of Pity and Commiſeration to the Is 
verty of the Defendant. And yet that Amendment was look'd upon 
be illegal. 

Mr. J. Pawel. That was not done by the Co | 

Mr. Meuntague. It comes to be mention'd in King Richard III's Day 
upon a Queſtion that was put to 9 by the King, when — ver 
together in the Star- Chamber: What if a Juſtice of Peace ſhall pw 
« cure an Indictment, not found by the Jury, to be filed among os 
<« Indictments, as if it really had been found by the Grand Jury ; ws 
« Puniſhment ought to be inflicted upon him hereupon ?” They al 
notice of that Obliteration that had been made in a Record = 1 
Ingham, and of the Puniſhment he underwent for it 

But to come to the preſent Caſe. Suppoſe it were Teſt d the 14thV 
of October, inſtead of the 4th; would Mr. Attorney then ſay it were wog 
amended ? Suppoſe the Return was out before the Teſte of this Diſtrin 
that would come nearer to Gage's Caſe in the fifth Report. There wal 
Writ of Covenant, Teſte the 24th of April, and made returnable the 1 
of April. The Lord Coke indeed ſays in his Reports, It is a Miſpriion 
the Clerk, that is amendable. But your Lordſhip knows, in his 
Book of Entries, Fol. 250. Part q. the contrary to that appears; 
that it was not permitted to be amended. 

Another Thing they bave ſaid, is, That this Writ ſhall be 
by the Award of the Roll in Court. But, with Submiſſion, there 
nothing there to amend the Teſte by. We know there is a right Ord 
a Diſtringas on the Roll; but that will not help an Error in the 38 
of the Writ iſſued forth : And for that I will cite a Caſe out of Gr 
Elia. fol. 825. Carew. v. Marler; and another Caſe was tried v6 
your Lordſhip in Michaelmas Term, in the 11th of King illi 
tween Child and Harvey. There the Diſtringas was made retum 
Die Jevis prox. poſt tres Septimanas Sante Trin. inſtead of 
Michaelis : So the Day of the Return happen'd to be the ſame I 
that the Cauſe was to be tried upon, before your Lordſhip, at the 
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AQ; of Parliament, to exclude every Thing elſe that is not named. 
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7 £9. Holt Tewas aftuall tried at another Do 
| . We came afterwards to the Court, and pray'd the Dsſ+ 
by the Award on the Roll, which was right Die 
ox: poft tres Sept Santi Michaelis : But the Court denied our 
21 were fore d to take out a new Venire Facias, and try the 


. Caſe 56 that of Carſon, which is in Crake James's Re- 


I 


£26. There is an Information upon the Statute ot Recuſancy, 

goes 9 and Feme; and the Declaration demands 220ʃ. 5 ten 

al In. onths Recuſan But the Wife was charged for being abſent thirteen 
pal Months from Church. There the Wife only pleaded Not Guilty; and 
n om, after a Verdict, this Miſ-joining of the Iſſue was amended by the Dock- 


d. How agreeable to Law this Caſe is, muſt be leit to your Lord- 
ſhip's Con ation. There leſs is demanded, than (of the Plaintiff's own 
ſhewing) appears to be due: Fortis laid, that ſhe had been abſent thir- 
teen Months, yet 220/.-is-only demanded ; fo it does not appear how the 
reft was ſatisfy d. And beſides this, it may de obſerved, that Mr. Hughes, 
who has abridg'd the three Crookes in bis Abridgment of this Caſe, has not 
thought this Reſolution worthy his taking Notice of. 

I. C. J. Holt. A good Authority indeed] Did you know him ? 

Mr. Mountague. I did not know him but { have heard him accounted a 

Man: And he did not, belike, think this Point worth his remem- 

bring. Whether he had any Scruple in the Caſe, I know not; but he 

its it. | N | 
15 hen there is the Caſe of Sir Humph. Tyfton, in Crooke Charles. 144. 
There was a Duo Warranto brought by Sir Humph. Tufton againſt the Cor- 
poration of AMaid/ioxe ;, and there a Judgment is enter'd by Diſclaimer, 
with Conſet of Parties, ſays the Book. And that Diſclaimer is afterwards 
amended, and made of leſs Conſequence than it was before. Bur how was 
that amendment made ? Why, upon the Certificate of the Attorney Ge- 
neral, that he with his own Hands had inſerted in the Paper-Book from 
which the Record was tranſcrib'd, the Words which the Clerk had omit- 
ted, Now upon this Caſe I may obſerve, That the Judgment had been 
enter'd by Conſent, though the Amendment pray'd was to the [Diſadvan- 
tage of the Crown: Tho” that Amendment was pray'd in the Caſe of a 
Sw Warrants, which is in Nature of a Civil Action; tho' Mr. Attorney 
General did confent, yet a Dificulty was made in doing it. For all which 
Reaſons, 1 do humbly conceive, that that Caſe is for me, rather: than 
againſt me: Eipeciaily ſince fo great a Man as Mr. Ney does there aſſert, 
That none of the Statutes of Amendments extend to Caſes of Dus Ii ar- 
rants, or Suits where the King is Party. Now, tho' this Saying of Mr. 
Ney's were only as he was of Counſel or thole that oppos'd the Amend - 
ment; yet this muſt have been look'd upon as a ſtrange Aſſertion by the 
Judges at that lime, if they had been as clear of Opinion as Mr. Attorney 
x, that the Statute of Zen. VI. did extend to Criminal Proſecutions. And 


* 
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the learned Judge that reports that Saying of Mr. Ney, would hardly have 
, and let it paſs, without taking ſome Notice that the Law was otherwiſe, if he 
ceeding, had thought ſo. 
thak As to the Caſe of 1 Siderfin, fol. 244. it was anſwered by your Lordſhip 
"Harri the other Day: For tho' the Writ is Vicecomtibus, where there was but one 
ill july e sberiff: Vet the Return is help'd by a Suggettion that was enter'd, that 
Writs there is but one Sheriff. 


The Cafes out of Dyer, 353, 346. have been taken Notice of by Mr. 
| i> ; and the Query is, ther any Diſcontinuance in Caſu Re- 
rinee be aided by any of the Statutes of Ae Now I cannot but think, 
bat the Makers of thoſe Laws would have taken as much Care to except 
Criminal Informations, as well as Actions Qui tam, if there had been Occa- 
hon. And to ſhew your Lordſhip that none of theſe Statutes do extend to 
Informations at the Common Law, I would mention a Cafe out of 1 Vent. 
f. 17. It is Per:y's Cafe. There in an Information for a Forgery : I here 
bappen'd a Miſ-trial; and it was adjudg'd that it could not be help'd by 
any of thoſe Statutes. The Error was, Nose the Defendant is charg'd to 
dave fory'd a Leaſe in Sher born, and to have given it in Evidence at Dor ſet : 
nd the Venire was awarded only to Dorſet. And this Caſe puts me in 
bind of the late Cafe of Paul Tracey; where the Trial was ſet aſide, be- 
ue the Defendant himſclf had ſued out a wrong Venire; tho' the Proſe- 
utor there, at the ſame Time, had ſued out a right one, in order to have 
d him thereupon, if he had not put in his wrong Writ ? 


I's Dov . C J. Holt. How was that Writ? 
1 — Mr. Mountague. The Venire was to the Pariſh of St. Clement's Danes 
ſhall only; whereas it ſhould have been to the Pariſh of St. Giles s in the Fields 
100g ould well. 1 
ury 5 L. C. J. Halt. Was it try'd on that Writ? | 
T 3 4 Mr. Aountague: The Trial was had upon the Writ the Defendant 
by Jul ad taken out, and for that Reaſon ſet afide. 
As to the other Caſe, in 1 Siderfin, fol. 259. the Caſe of the King againſt 
> 14th D kver, an Amendment was made of an Inquiſition poſt Mortem ; but that 
were wo of no Conſequence. For in all theſe Caſes, that Inquiſition is to be tra- 


d afterwards : And the Jury, when they deliver ſuch Inquifitions in, 
alk'd, Whether the Clerk ſhall not have leave to amend any Defect in 


le the erm, or falſe Latin; and it is always allow'd, provided nothing in Sub- 
liſprißen nce be alter d. And in this Caſe of Glover, the Amendment was of a 
in his latter of Form: For the Inquilition ſaid, the Deceaſed ſeipſum ſubmerſus 


ut ; but did not ſay, He threw himſelf into the Water. 
The Caſe of Sampſon, in 1 Jones 420. tho” it has been cited on the other 


be armenaice, yet | take it to be a ſtrong Caſe on our Side. That Caſe plainly ſhews, 
»n, the lat it was the Opinion of the Judges, That there was no ſuch "Thing as 
ht Ord Amendment of Indictments by Common Law. Both Jones and Keeling, 
in the © do (I ſuppoſe) was Clerk of the Crown, do affirm, No Precedent can be 


wn of any ſuch Amendment made. And therefore I may 18 the 
uthority of Harris's Caſe, which is ſaid to be adjudg'd Mich. 10. of K. 
ames's ; and this Caſe of Sampſon was in the 14th of K. Charles l. And 
dere 7 ones ſays expreſly, That if a Record be certify'd by the Clerk of Aſ- 
ze that is faulty; it cannot be amended, either by the Common Law, or 


the Statute-La | 

Lord, I doubt I have taken up too much of your Time. There are 
der Caſes that have been mentioned out of Bro and Fitzherbert; but | | of it wrong 
,Þc none of them will any Ways affect the preſent Caſe, 
dice of thoſe which I think the moſt material; and I hope I have made ber, on which Day hey 
tended that it was real! 


4 C 


= that the Error in the Te/te of this Writ can neither be amended 


e Libel. 


| 


* 


— 


Day 15 not only a 


7 ONTO - 
Common Law, nor by the Statute Law. And that this Miſtake of a 
Slip of the Clerk, but an Error in Judgment: AndI 
humbly pray, there may be no Rule made for an Amendmeiit. 

Mr. Porker.: My Lord, Mr. Mountague ntague has ſpoken fully to the particu- 
lar Caſes that have been offered on the other Side: Therefore I will not go 
thro them again: But beg Leave to take Notice of ſome general Heads, 
from which they have argued, and towhich. moſt of their Caſes are reduci- 
ble; and to diſtinguiſh them ſhortly from the preſent Caſe. 


1. In the firſt Place, I'take it, that the Caſes of Captions of Indictments, 
removed hither by Certiorari, and amended the {ame Term they are 
brought in, come not up to the 7 Caſe. For the Certiorari commands 
the Return, not of a Copy of the Indictment, but the very Record itſelf; 
and the indictment Return'd, is, in Judgment of Law, the individual 
Parchment that was in the Court below. And ſo it is in Writs of Error: 
Except Writs of Error to the Court of King's Hench in Ireland; and in that 
Caſe, the Books take Notice that only a Tranſcript is to be ſent, by Rea- 
ſon of the Hazard of loſing the Original by the Danger of the Seas: And 
in caſe the 1 ranſcript arrived here ſafe, it is then ſaid to become, in Con- 
ſideration of Law, the very Record. And tho' it be found expedient for 
the Convenience of keeping the Records, and is now become the general 
Practice in other Caſes, to make a Tranſcript in another Parchment, and 
file that: Jeb it in tranſcribing there be a Miſtake made, your Lordſhip 
will amend it, if it be Ne, in the lame Term. For, in truth, that's 
not amending the real Indidment, but only amending the Return of the 
2 to whom the Certiorari was directed; and providing that a falſe 

ndictment be not ſoiſted in amongſt the Records, inftead of the true, 
Which cannot juſti 


b fy the mending the very Writ itſelf; the Thing prayed 
in the preſent Caſe. bi 


2. Their Caſes of Amendments of Judgments in the ſame Term 

are given, and fo of other Inrolments of what's done in Court, will not 
make any Thing in this Caſe. The Reaſons given in thoſe Caſes, are, 
That the whole Term is, in Judgment of Law, but one Day: And the 
Judgments and Determinations of the Court are, that whole Day, in the 
Breaft of the Court. And theſe being only Amendments of what them- 
ſelves do in Court, which is not complete till the Term be ended ; they 
are not fo ty'd up by the Clerk's haſty Entry of it, but that the Thing 
may be alter'd as they fee Cauſe. But this is not applicable to a Writ 
which has paſs'd the deal of the Court, and thereby receiv'd all: the Sanc- 
tion it can have, and has then iſſued out to a proper Officer, and is by 
him return'd back to the Court. "The Term is, in the Judgment of Law, 
but one Day, with reſpect of what is the Act of the Court, and paſſes per- 
fetly in the Court, But it is impoſſible to ſay, without manifeſt Abſut- 
dity, that the Term is to be conſider'd as but one Day, in reſpe& of a Writ 
that is iſſued out one Day in the Term, to command Jurors to appear at 
another; or that the Day when the Officer comes into Court, to give an 
Account of his Obedience to a Writ, is the very Day of iſſuing it. And 


therefore a Diſtinction is to be made between Things done in Court, 


which are incomplete during the Term, and the Court's giving Direc- 
tions to an Officer out of Court by Writ, which is pertect, and gone out 
from them in order to be obeyed. K 

3. I ſhould think likewiſe, that the Caſes they have mention'd, of the 
Fayour allow'd the Crown, do not come up to this Caſe 5 becauſe, tho' in 


| Suits for the Recovery of Right, there be great Fayour allow'd to the 


I have taken was really taken out right. 


| 


Crown; and by the Statutes of Amendments and Jeofails, much Indulgence 
is given to the Subject for the Recoury of Right; yet it is not ſo in Proſe- 
cution of Criminals, which is a Matter /fri4i Juris: And no Argument 
can be drawn from the Favour ſhewn in one Caſe, to inſer, that the like 
Favour is to be allowed in the other; for they ſtand on quite different 
Grounds, 


4. I think, with Submiſſion, in the next Place, that the Inftances of 
Amendments of Proceſs, where nothing is done upon it, but barely to en- 
title the Party to ſome Proceſs farther; as of a Capias, in order to an Exi- 
gent, &c, wil not come up to this Caſe where the Writ is executed and 
returned, and the rial had upon it. 

In the Caſe of Rogers and Bird, that was cited on the other Side, 3 Cro, 

72. there was a Perire Facias returnable Die Sab. prov. pe Ottab. Trin. 
801 on the Roll it was awarded returnable Cro. Trin. And becauſe that 
was the Authority for making it out, it was amended in the Return; be- 
cauſe the Trial was not had upon it, only it was return'd in order to the 
Diftringas. But Popham there expreſly ſays, that if the Trial had been upon 
the Venire bacias, it were erroneous, and would not have been amendable. 

Mr. J. Powe/. Where is that, Sir? ; | 

Mr. Pa; ler 3 Cre. 572. There is likewiſe the Caſe of 24 H. VI. 20 
Brook's Amendment», Placit 10. There were twenty-four Jurors returned 
upon the Veni:e Facias, and in the Haleas Corfus one of them omitted: And 
there the Opinion of the Court was, That they ſhould make out a new 
Habeas Corpus. And tho? there it was plainly the Miſtake of the Clerk, that 
mentioned only twenty three, inſtead of twenty-four 3 tn the Court was 
of Opinion that it could not be amended, but they muſt begin again where 
the Fault was made. 10 H VI. 39. a Juror was return'd upon the YVenirs 
Facias, by the Name of F. Hed; and in the Diſtringas he is named + Hord; 
and upon him the 5heriff return'd Nihil, &c. And there was a new Habeas 
Corus awarded Which Caſes ſeem to prove, that where there is ſomething 
done upon the Proceſs, more than a mere formal Return, that it is not 
amendable within the Statutes of Edw. III. and Hen. VI. which were both 
of them made before theſe Caſes, 


5. In the next Place, | beg Leave to obſerve, That there is a Difference 
between ſuch Caſes as have been cited, where the Thing was really done 
righ', but by Miſtake enter'd wrong ; and this Caſe, where really 
it was not done right. As where upon a Oiſiringas a right Juryman 
is really ſworn, but ſet down by a wrong Name, the Name i al] there be 
amended ; becauſe the Thing done was really right, only the Mention 
But in this Caſe it cannot be ſaid that the Diſtringat 
The Writ was awarded the 23d of Otlo- 
would have it bear 7% But it is not pre- 
y taken out till the next Day, when it = 

ars 
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That that muſt be underſtood, that the malfihg'of the Writ ſhouldbe in 


- 


bears 7e And as to what has already been offer'd; That the NH Priui 
ought to be awarded in Præſentia Partium; and therefore not upon any 
other Day than the 23d, when the Vmire Facias was returnable; and the 
Parties in Court; I might here, I hope not improperly, add this farther ; 


the Preſence of the Parties: For the Entry upon the Roll, tho' 

called an Award of the Writ, is really an Entry of a Writ ſuppoſed to be 

then actually made; it is not ſo propetly a Direction to the Clerk to make 

a2 Writ, as an Entry or Memorandum upon the Roll, or a Recording that 
there is a command to the Sheriff, to diſtrain the Jurors to appear at a cer- 
tain Day, &c. And therefore if the Ni Prius is to be awarded in the Pre- 
ſence of the Parties, the Writ is to be made in their Preſence. ' 

Mr. J. Powel. Do you mean, that they ſhould be in the Crown-Office ? 
Mr. Parker. The Whit is in Judgment of Law iſſued in Court, tho 
actually wrote and ſealed in the Office ; and if Ted of that Day, is un- 
derſtood to*be made in Court that Day; which is in Preſence of the Par- 
ties; that being the Day given em in Court, and their Appearance then 
enter'd. And we apprehend, that the Court does not command by the 

Entry of the præceptum ęſt in the Roll, but by the Writ. The Sheriff, who is 

abſent, cannot be commanded by the Rolls, but by the Writ which is ſent to 

him : Therefore the Court then commands, when the Writ is made: And 
therefore the Entry upon the Roll, 99 eft Vic. is an Entry that there 
is ſuch a Command, which this Writ, on which this Trial was had, 
cannot be, becauſe it bears Tee after. But this is only by the by: For 
however taking the Entry as an Award of the Writ, yet the Writ muſt be 
taken out as the Court awards it, and when the Court awards it; or elſe 

it is without Warrant, and void. Indeed if it ſhould in Fact be made at a 

ſubſequent Day, and not actually wrote and ſealed the ſame Day it is award- 

ed, yet if it bear Tee upon that Day, your Lordſhip will not enquire in- 
to that Matter: But finding ſuch a Writ was awarded, and that it appears 
by the "= to iſſue the ſame Day; will preſume it did really iſſue that 

Day, and that itis right. But the Writ being here awarded the 23d, and 
bearing Te the 24th ; if it did not iſſue the 23d Day, to alter the 7%, 

” as to make it appear to iſſue that Day, were to make it contrary to the 
Truth. 6 — 

This we take to have ſome Reſemblance to the late Caſe of the Warden 
of the Fleet; where your Lordſhip was againſt altering the Day of bring 
ing in the Record, when the Alteration would have been againſt the Truth 
of the Fact. And to make the Amendment here deſired, would be to make 
the Writ appear to have iſſued the 23d of October when the Writ itſelf 
imports it was the 24th ; and this was the Truth of the Fact. | 


Mr. Whitaker. My Lord, I beg the Favour of a Word or two on the 
ſame Side: After ſo much has been ſaid for the Defendant, I ſhall only 
mention a Caſe or two, to ſhew that ſuch an Amendment as this has not 
been allow'd by the Statute of 8 Henry VI. Cap. 12. in any Civil Action 
between Party and Party. | | 
28 Hen. VI. 3. There was an Action of Debt, and the Parties were at 
Iſſue. The Venire was return'd; upon which the Plaintiff had a Habeas 
Corpora with a Niſi Prius: And inſtead of ſaying in the Habeas Corpora, in 
Placito Debiti, it was made in Placito Compoti, &c. on Motion in Arreſt of 
Jud ment. The Counſel for the Plaintiff defir'd to amend this, after 
erdict for the Plaintiff : The Court did indeed not give any Rule, as ap- 
pears by that Book, only that they would conſider of it ; but nothing was 
done further, as appears by that Book juſt after. 

In the Caſe 34 Hen, VI. 20. In an Action of Debt brought by the Prior 
of St. Bartholomew's, the Parties were at Iſſue, and a Yenire return'd; and 
on the Return of the Venire, there were twenty four Perſons return'd : But 
in making out the Habeas Corpora, the Clerk omits one of the Names of 
the twenty four. This appear'd to be the Miſpriſion of the Clerk. He 
had the Yenire and the Return before him; as the Clerk had here in the 
Caſe now before your Lordſhip. He had the Roll and the Venire; but 
this was held not to be amendable : And this was in few Years after 
the Statute of Henry VI. | 

I ſhall mention another Caſe in 2 Siderfin 7. 12. A Writ of Capias ad 
faciend. for a Debt, was made returnable a Day after the Term. It ap- 
peared to the Court, that the Attorney for the Plaintiff had given the Clerk 
that made the Wiit, true, and right Birections to make it returnable the 
laſt Day of the Term; but though it was his Miſpriſion, yet the Court 
would not amend it: So it is adjudged in that Caſe. 

I ſhall not mention any more Caſes; but anſwer the Caſe of Plume, in 
Palmer 480. cited by the Queen's Counſel. I have had particular Occa- 
ſion to look into that Caſe this Term, in a Cauſe which hath been 
in the Paper this Term. We did ſearch for that Rule expreſs'd 
in Palmer's Reports, in order to amend an Outlawry after Judg- 
ment, in an Action of Debt in the Common Pleas; but on producing that 
Rule, the Court of C:mmon Pleas did not take it as an Authority to amend 
our Outlawry, which wanted an Amendment in the Return of the Exigent. 

. G. Hott W hat was that Amendment ? 

Mr. Whitaker, Ad. Com. meum, the Book ſays : And upon this ſays, the 
Book, they did grant a Rule to award a Certiarari to the Coroner.” The 
Rulemention'd in Palmer was ſearch'd for; and, as Lam inform'd my Client 
did produce it in the Common Pleas ; and yet they would not let us amend 
our Outlawry: And my Client, for want of an Amendment of the Return 
of the Exigent, is likely to loſe an honeſt Debt by the Reverſal thereof. 

The Counſel for the Queen have relied on the Statute of the 8th of Hen- 
ry VI. that this Fault of the Clerk is amendable within that Statute, By 
the Books I have cited, the Miſpriſions of the Clerks, tho' in Civil Actions, 
have not been allow'd to be amendable, Above two hundred Years are 
paſt, before any Thing of this kind was done, to amend ſuch a Miſpriſion 
of a Clerk as this is, in Criminal Caſes, 

How far the Queen's Counſel would go on with Amendments, I can- 
not tell: But in the Caſe cited by the Queen's Counſel, Sampſon's Caſe, 
1 Rolls 196. there was the ſame Mittake of a Want of Continuance ; as in 
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of King's-Bench would not amend: this apparent/Miſprifion-of the Cleri 

Aſeze's want of Adjournment from Day h Day. x 
-. This Matter of amending in criminal Proceedings ſuch. a Mifprig,, 
a Clerk as this is that is now deſired, has not been thought of ſince the T: & 
of the 8th of Henry VI. until now. And if the Queen's Counſel ean ſhes 
no Precedent in allthis Time, wherein ſuch an Amendment, even in , 
Cauſe, by virtue of the 8th of Hex. VI. hath been, much leſs in PRs 
nal Caſe, I humbly hope, your Lordſhips will not let them ameng 
Writ of Diftringar. _ r = 


IIR T. Powis. My Lord, having heard what has been ſaid on the thy 
Side, I beg Leave to trouble you a little by way of Reply. | 

Mr. Broderick and Mr. Mountague make a Diſtinction which they thing 
will govern this Caſe. They 2 that the Crown has a great many b 
r em 
Rights: But they will not allow the ſame Privileges to the Crown, uber 
there is a criminal Profecution, I know of no ſuch Diſtinction. Fo F 
this Privilege belongs to the Crown, in the Caſe of the Revenue; ſun 
the reſtraining of Crimes is much more for the publick Benefit: And b 
Conſequence, the ſame Reaſon that gives the Crown a Privilege in ae; 
Matter, ought to carry it further in a greater Thing. 

In the next Place, they do admit, that all the Acts of the Court may h 
amended; as being in the Breaſt of the Court, during the ſame Tern 
And they deny not, but that the Judgment of the Court, which is th. 
higheſt Act of the Court, may be revers'd, or any way alter'd or chang; 
in the ſame Term, without any Danger of building Clock- Houſes, A 
can any one ſay, that if theſe higheſt Acts of the Court may be alter'd, thy 
the Acts of their Clerks may not be alter d? That the greater Things may 
be done, but not the inferior, when there is a pure Mittake ? 
No Man can but think it ſtrange, that a Miſtake of a Clerk may nx 
be alter'd; but a Miſtake even inthe Judgment of the Court may. © 

We come next to another Diſtinction. They ſay, an original Wy 
may be amended in the Caſe of the Crown; as in the _ rmpedit, u 
Blackmere's Caſe, For which they aſſign two Reaſons; Firſt, It waz 
Writ of the Crown, for Recovery of a civil Right; for it was a Quart in- 
pedit : And ſecondly, The Judges obſerving the Fault in the Writ, did (u 
it ſeems) carry it to the Court of Chancery, and there it was amended, Frog 
whence they would infer, as if it were a new Writ. But that cannot le 
ſuppoſed ; for it was agreed, that it was the ſame Writ amended, and nx 
a new Writ. | 

Now fee if that will not come to our Caſe. For if the Court of Chan 
could amend a Quare impedit, as coming from thence ; cannot this Coun 
amend a Writ that comes from hence? Here we are in the Caſe of a ju 
cial Writ that comes from hence ; and therefore it may be amended her, 
as well as that could be amended in the Court of Chancery. 

But the great Matters endeayour'd to be avoided, are the two Attsd 
Parliament of Edw. III. and Hen. VI. for the Caſes cited: I will not p 
over them again. And J do believe it is very true what theſe Gentlema 
inſiſt on: T hat it has been the common Opinion, that theſe Acts, or other 
Acts of Amendments, do not extend to Caſes of the Crown. And, gens 
rally ſpeaking, it is right; becauſe all the later Acts of Amendments u- 
cept Proſecutions on Penal Laws: And the Statute of Henry VI. has f 
many Exceptions in criminal Matters, that a Miſtake might from them 
ariſe, That all are excepted. TOP | 

It is certainly true what my Lord Chief Juſtice Vaughan ſays, fol. 16 
170, 419. That upon doubtful Words of an Act of Parliament, that u 
dark and dubious, an ancient Interpretation, ſubmitted to for a long Ting, 
is fit and reaſonable to be relied on in a doubtful Cafe, But a thoufand 
Reſolutions, againſt a plain Act of Parliament, cannot prevail. Tho't 
would be good Reaſon, well to confider ſuch a Law, and to weigh it wel 
but no ſuch Reſolutions can alter the Act. '- 

Here are two Acts of Parliament: That of Edward III. is in gened 
Words of All: And how can any one ſay then, that it ſhalt mean and e 
tend only to Some ? 

As to the Act in the 8th of Henry VI. to ſay that the Words ſhall notp 
to every Thing that is not excepted, is to overthrow all Rules of Conftrus 
tion. They have offer'd nothing againſt that Statute ; but that it has beet 
thought it did not extend to theſe Caſes. r 
The Caſe of Siderfin, ſhews, that we do not advance a mere new N6 
tion, with Reſpect to that Act. Therefore, I ſay, we have the Acts of Fit 
liament on our Side; We have the Privilege of the Crown on our vid: 
The Award of the Roll is right, and with us; and the Error was putti 
the Miſtake of the Clerk : For no Man can think it otherwiſe. | 

We have this likewiſe on our Side, That we deſire it may be amendedil 
the ſame Term. For as the Court can ſet right their own — ins 
ſame Term, much more what is the Act and Miſtake of the Clerk. 
Therefore we inſiſt upon it, That our Caſes we have cited, are of 
8 for us; and we hope we ſhall have an Amendment, if it be. 
ceſſary. 
Mr. Att. Gen. My Lord, we humbly hope, that notwithſtanding # 
theſe learned Gentlemen have urged, our Aſſertions by Law and Auto 
will prevail; and that this Miſtake is amendable, | 
What has been ſaid before by Mr. Broderick and Mr. Mountag ue, B *utc 
have laid it. down for a Rule, That there is a great Difference between dot 
Privileges belonging to the Crown in Matters of a civil Nature upon" **vte 
Statute, and criminal Proſecutions : And that all thoſe Favours for Met; it 
Crown, were only for Matters relating to the Right of the Crown in © hat; a 
Caſes, and not what belongs to the Crown in its politick Capacity. nd N. 
Mr. Brederick did not conſider: For ſure, by the Common Law, d 
— a greater Latitude for the Crown in criminal Proſecutions, than for 

ubject. 
2 Caſes of Treaſon, they had no Benefit of Counſel ; and that was 
more to their Diſadvantage, than in civil Cafes. It's true, that Inconv® 


this Caſe. No Man can believe the Clerk of Aſſize knew not what Days 
the Commiſſioners of Oyer and Terminer, and Gaol-Delivery did fit, and 


3 


ence has been regulated by the late Statute, That in the Caſes of Tre 
the Party may have a Copy of the Pannel and Indictaent, But yu! 


«65) 1 7 64. B. R. * | ; 
piles were formerly in Criminal Proſecution 

wo = anſwers their Objection as to that. | Mb | 

— het is in the next Place to be conſider'd, what Mr. Mountague 


10 Error in Proceſs was amendable by Common Law; and 
Tm 233 for it. He ſhould have gone on with that Citation; for it 


: erwiſe, 8 Coke 156, ſays, Their own Acts are amendable 
certainly oft0e Law; in the 2 Ten ; but at the Common Law, the 
bens of Clerks in another Term, were not amendable. But we are 
| 129 me Term ; and ſure they are amendable before Judgment. And 
, 401. tells you, they are amendable in the ſame Term. 

| Now Mr. Mountague has gone a great Way, He agrees, if it were a 
ward of the Roll, you would amend it, but not the Writ, Now for 

| * Law is cotitrary : If you are wrong in the Roll, you cannot ſet it 


but if it be in the Writ or Proceſs, you may amend it by the 
Now here the Roll is right ; and we deſire the Writ may be amended 


Roll. 


n Citi by it. in the Roll, I cannot tell whether we ſhould have applied 
a, 7 — 7 For if you have us $5 amiſs, you cannot amend it, 
| — by ſomething to amend it by. But it may be amended in caſe of the 
A — ü AE better than in that of the Subject. And tho' Mr. Mountague ſays, 
. - f — make uſe of them in Civil Caſes, but not in Criminal; yet we 

leflee 'te uſe of this Argument, That the Crown has a Privilege more than 
may le he People. We rely on that ; tho' Mr. Mountague ſays, That is not to be 
e Term 


— 3 place, Mr. Mountague ſays, This is within none of the Sta- 


h is the 2 
| Amendmerits, either of Edward III. or of Henry VI. And that 
—— —— Cale ſays, fl. 157. 0. That the Statute of Edw. III. does not 
1d that | or” to the Pleas.of the Crown. And therefore Mr. Mountague's Opi- 
ngs Co is, To go quite through, and exclude this Caſe from all the Statutes 
w. f Amendments. © : 


a vive an Argument why it ſhould not be amended by the 
— of Hen. \ VI. tho ge Statuts of Edw. III. it is amendable. But 
dy is it not amendable by the Statute of Hany VI. Cap. 12, and 15. 
dich go further than the Statute of 14 Edi. III. does ? 
| &© 25 there is an Objection againſt the Statute of Edw. III. For 


dere is the Word Party, which ſeems to imply civil Cafes only. But even 
gr po that Statute, ſo — as the Slip appears by Challenge, or any other 
d, Fron Way it ſhall be amended. The Lord Cote might well, on theſe Words, 
annot be | bd Doubt, whether the-14th of Edw. III. did extend to amend Caſes 
and na lating to the Crown: But the Opinion of Cz#e in the Statute of 14 Ew. 


ll. is abſolute ; but the other of 8 Hen. VI. is with a Reaſon. And why 
+? Becauſe it is excepted. Now they ſhould have ſhewn us ſome Rea- 


— on why the Statute of Henry VI. Cap. 12. ſhould not extend to Amend- 

of a jul. WiWents in Caſes of the Crown. 

ded hen, And there is not that Objection to the Statute of Hen. VI. Cap. 15. 
or it follows the Words of the Statute of Edi. III. and ſays, That no 
/ have, &c. © | 

— l Mountague ſays, the Exception was put in ex abundanti; and 

entleme may be intended they were but Inſtances of like Caſes. Now I have hardly 

or other t — that Inſtances of Treaſon and Felony ſhould extend to other 

ny genes afes of an inferior Nature: There is no Reaſon to carry it further than 

nents ei- hat is expreſs d. So that we think theſe Statutes ſtand for us; and are 

I. has f 


licable'to all Records, as well for the Crown, as any elſe. | 

"Mr. Mountague ſays, They have the Opinion of all Ages againſt it. But, 
ny Lord, I deny that; - becauſe there were Exceptions in many Statutes 
before and after the Statutes of Jeofails, that were not confider'd : But 
hen they come to be conſider'd, this muſt be determined by conſidering 
he Words of the Statute ; and not by general Opinions, taken up without 
onſideration. 

There was in Cro. Car. 25. a Caſe on the Statute 32 Hen. VIII. where 
he Queſtion was, If Aſſignees of Copyhold Lands were within that Sta- 
ute? And till alittle before the Revolution, it was a received Opinion, that 
he Aſſignee of a Copy holder was not within the Statute of Henry VIII. 
Ind there is a Caſe in Yelverton, 223, wherein it was fo reſolved : But 
hen that Statute came afterwards to be conſidered, it was ſettled 


1all note eie, and has prevail'd ever ſince, that the Statute did extend to it; tho” 
Conftrucfore it was the prevailing Opinion that it did not. And accordingly the 
practice has ſince been. $o that Opinions that paſs ſub Silentio, that is, 


tout Conſideration, may be alter'd when they come to be ſtated and 
onfider'd. And therefore I hope this Point will not prevail. 


4+ of b My Lord, I agree that this Thing is of very great Conſequence : For if 
our Site beir Plea be allow'd, it will follow, that Criminals will eſcape for little 
vas puts in all Cafes. And I know that even in Perjury, and other Crimes, 


ew that have been convicted, but have got off, by Reaſon of Errors in the 
'rocecdings, tho' I have ſeen a great man convicted thereof. This is a 
great Inconvenience and Miſchief: And ſure Criminals are not to be 
de Favourites of the Law. 

But as to theſe Proſecutions, there is another Conſideration : That it is 
ore for the Honour of Juſtice to have the Advantage to lay aſide this 
blip, than to ſuffer a Criminal to eſcape. But however, every one muſt 
we Juſtice: And if we rely on the Statute of Henry VI. no Conſtruction 
an avoid it, | 

Then Mr. Broderick cites the Caſe of——— Where it is ſaid, that the 
dtatutes of Feofails do not extend to Caſes of the Crown. Now ſure that 


TC dot a Reaſon :; It is contrary to all the Reaſons of Statutes, Where 
e upon P'2tutes are to promote Juſtice, the Crown 1s bound as well as the Sub- 
rs for ect; it is for the Public Good. Now Mr. Broderick has cited a Caſe againſt 
vn in rt; and that is in Styles, fol. 107. (Vid. Fol. 307.) the Caſe of Theobalds 
ty. T nd Newton. There that Caſe was on the Statutes of 18 Elix. and of 21 
Law, Wer. Now 'tis plain they had no Conſideration of any Thing elſe : And 
by? Becauſe in Proſecutions on Penal Statutes, the Court often rely on 
xceptions : But however the Authority goes no farther, but they rely on 
he Exceptions. Now if they had ſaid it was excepted by the Statute of 
Zerry VI. and that all the Books go on it as excepted by that Statute ; if 
of Tre") ſay it is excepted by the Statute of Hen. VI. would that be taken as 
in Objection to the Statutes of 18 Eliz. and 21 Jac. ? No; it is a Miſtake. 


He has alſo cited-Yetverton, fol. 60. Brigg's and Thompſon's Caſe, Now 
ere was an Information on the Statute of 21 Hen. VIII. againſt a Clergy- 
an, for farming Lands; and a Venire was awarded returnable ubicungue : | 


for @ Libel. 


for the Peo- | 


(566) 


But the Vnire itſelf, and the Diftringas were made retufnable cord no 


&c. which was ſaid to be erroneous. An Exception was taken, and ter Cur 
Let it ftay; But it appears not that it was conſidered, | 

Theſe Authorities are no Authorities: The firſt is not within either of 
thoſe Statutes we are now upon: And the other was never determined by 
any Thing, as appears in the Caſe. - And there is a great Difference be- 
tween the Statutes on which they were founded, and our Cale, 

Mr. Mountague has gone a new Way. He would have this to be not a 
Miſpriſion of the Clerk; becauſe he is afraid that a Miſpriſion is amend- 
able: For the Clerk had enquired, whether the Writ ſhould be Te/ed the 


| 24th of Oober; ſo that he ſays it is a Forgetfulneſs, or Negligence, but 


not a Miſpriſion. 

Now I would fain know what he means by that? Whether all Forget- 
fulneſs of the Clerks is not a Miſpriſion of the Clerk? That is, any Ne- 
gligence, whatever it be, it is the Miſpriſion of the Clerk. Cote ſays, It is 
a Miſprifion of the Clerk, under the Word Negligence : And Negligence 
and = 46 op are by him frequently put for the ſame Thing. See 8 Co. 
159. 5. 160. 6. 

85 upon one Part of it: That is, ſuppoſe the Clerk ſteal it away; he 
ſays, that it is under the Word Miſpriſon; and an involuntary. Negligence 
of the Clerk is a Miſpriſion. So this Clerk's Negligence is a Miſpriſion, 
becauſe he did not look on the Almanack and the Roll. Theſe are Mifori: 
ſions by the Statute of Henry VI. N 

As to the Caſes that have been cited, Mr. Mountague has anſwered but 
ſome of them. | 

As to that of Percival and Godfrey, Siderfin, fol. 4 3. he ſays that was not 
ſuch an Amendment, but a "tb "A Rats But if the Roll could 
amend that which is a ſtronger Amendment, to preſent a Verdict; the rec- 
tifying of that makes it ſtronger for us, than it would be otherwiſe. 

He ſays, as to Harvey's Caſe, he denies it to be Law: But I believe ths 
Authority of the Judges is to be preferr'd before his Opinion. 

And then for the next Caſe, 'Parker and Curſon, he queſtions that Opi- 
nion, becauſe not taken Notice of by Hughes. Now, I believe, the Judges 
that reported it, did underſtand it better than he that abridg'd it, ut 
whether he underſtood it or no, it alters not the Caſe. 

And then for Tufion's Caſe, he ſays it is a Civil Cafe. But, my Lord, it 
is a Criminal Caſe. A Que Harrano is brought: They muſt plead Not 
Guilty to the Uſurpation. So that theſe Caſes are under the ſame Con- 
ſideration as this is. | 

Then there is the Caſe of Xing and Glover : That was, where a Coro- 
ner was to amend an Inquiſition of Murder: But it was not proved that he 
did murder himſelf, &c. | 

Mr. Mountague admits, the Jury may amend Matters of Form : But in 
mat Caſe, when it is brought into Court, it is not the ſame Verdict as 

efore, | 
He cited the Caſe of 
another Reaſon for that Caſe. 

And for the Caſe of Paul Tracey, that Point was never determined. 

L. C. J. Holt. The Venire Facias never mentions the Time of, &c: 

Mr. Att. Gen. Now that is not within the Statute of Henry VI. So that 
we have nothing to do with it. . 

And as to the Caſe of Dy. fol.———that does not concern the Statutes 
of Feofails. And in Fitzherbert's Caſe, the Court was of Opinion, they 
could not amend, by Reaſon of the Exception. Whereby they ſhew 
plainly, they thought the Statutes would have extended to that Caſe, had 
it not been particularly excepted. wo] 

I do not obſerve any other Matter, but that of the N/ Prius, If the 
Writ muſt be made out in the Preſence of the Parties; they ſay, that im- 
mediately when the Perſons appear, the Writ is to be iſſued. But that is 
impoſſible, and contrary to Reaſon and Authority. 

e think, on theſe Reaſons we have troubled you with, we have the 
Law on our Side. Only one Thing I muſt beg Leave to anſwer to what 
Mr. Broderick ſays as to Percival's Caſe : It was a crying Thing, and it 
might be an extraordinary Judgment, Where Judgments are given, the 
are to go according to the Courſe of Law: Juſtice is to be — to all. 
And as no extraordinary Method is to be made uſe of againſt a Criminal, 
ſo none is to be uſed to ſave him. 

My Lord, we think the Statute of Henry VI. does allow ſuch an Amend- 
ment as we deſire; and that no ſtatute does reſtrain it: And therefore, I 
hope we ſhall be allowed to amend this Error, 

There is one Matter more. Lord Coke, in his 8th Report, 163. 4. ſays, 
The Statutes of Henry VIII. and that of 41 El/iz. do not extend to Pleas of 
the Crown; becauſe they are excepted in the Act Eliz. and that of 
Henry VIII. does not extend to em. 

We agree with the Lord Goke in every Thing, that the King can't amend 
by that of Henry VIII. tho' there is no Exception: And the Reaſon is, be- 
cauſe it ſpeaks only of Suits between Party and Party. And the other Sta- 
tute of 18 Eliz. is not large enough, extending only to Treaſon or Felony, 
becauſe they only are excepted. 

My Lord, we think we have my Lord Coke's Authority with us, and 
even the very Words of the Act of 8 Hen, VI. And tho' this Caſe has not 
been ſo fully conſider'd before; yet we hope it will be conſider'd now; and 
that we ſhall be allow'd this Amendment. 

Mr. Broderick. I thought not to have ſaid any Thing more: But becauſe 
I have been named two or three Times by Mr. Attorney, I defire —— 

Mr. Att. Gen. The Reply is ours. 

Mr. Broderick. My Lord, I beg Leave to explain myſelf in ſomethin 
that has been miſunderſtood. I think I did not ſay what I am — 
with. Mr. Attorney tells you I ſaid, That none of the Queen's Prerogatives 
extend to Criminal Proſecutions. : 
Mr. Att. Gen. I ſay, you ſaid, There is great Difference between civil 
and criminal Caſes : And that the Queen's | marr is intended only of 
Amendments in civil Caſes, but not applicable to criminal Proſecutions. 

L. C. J. Halt. Mr. Broderick ſaid, It did extend to Amendments in Civil 
Caſes, but not in Criminal. 

Mr. Broderick. And I do make a Difference between em. For in Crimi- 
nal Proſecutions by the Crown, an Amendment can't be : But in the Caſe 
of a Quare impeatt, which is a Civil Caſe, there it might. | 

Mr. Att; Gen. The Reply is ours; and they ought not to break in 


and Harvey : But your Lordſhip gave him 


upon us. 
Fe Z. C. J. Halt, 


8 * 1 44 98 
(567 | 180. The Triahof 
L. C. J. Holt. If you will (ay any thing as to what has been miſtaken 
you EIN Caſe of Sberret and Taba is not to the Points That was | 
an Amendment, not in Bebalf of tbe Oran, but of the Subject ; and in 
a Civil Caſe. TwWas in a Due Harnante'; herein if the Subject take a 
limited Diſclaimer, and the Officer on the: Noll enter a general Diſclaimer 
without Limitation, God forbid but that ſhould be-amended.” But then, 
even on the King's Side, if the original Indidtment bo igt, and che Plex” 
Roll be miſtaken; ſure the Plea Roll ſhall be rectiſted hy the Indictment; 
and the Plea is to be made according o rt. 

The Caſes of Tuſton and Harris are ſtrong Caſea. Tri that of Harris 
there was an actual Trial; and yet he I He was indeed in- 
dicted as Criminal, and the Iſſue was en di hoc ponit ſe ſuper Pa 
triam, but without any Joinder thereupon, and ſo no compleat Iſſue. 
Tis true, in capital Caſes, they ate fret to join Iflue or not: Hut in other 
Criminal Caſes 'tis otherwiſe ; there muſt be 2 Joinder. And as to the 
Caſe of Tufton, that was an Amendment that went far.” That was | 
an Information. for Recuſancy, againſt the Huſband and Wife for Recu- | 
ſancy of the Wife. The Wife comes in, and ſhe alone (whereas it ſhould 
have been the Huſband and Wife) pleads Not Guilty; and Iſſue join'd 
thereon : And it was mended by the Docket: for that was right. It has 
heen held, that the Statute.of Men. VI. did not extend to Criminal Mat- 
ters; as Lord Cote (in Blackmore's Caſe) 8 10% | 
Mr. Att. Gen. But, my Lord, he gives the ſon of that Exception: 
L. C. J. Holt. Now the 8th of Henry VI. has this Exception: And in 
Seiles, 304. no mention is made of the Statute of Hen. VI. but that was by 
* they thought it would not help them. And then the Query is, 

hether this Caſe be within that Exception, and (as in Civil Caſes) may 
be amended ? But this is à Caſe of a: different Nature; and I will not 
ſay any thing now in the Point of this Caſe, becauſe of the Conſequence : 

hough I ſuppoſe it is not excepted by the Statutes : And I believe you 
don't deſire our preſent Opinion. iy 

Mr. At. Gen. Yes, my Lord, I deſire the Opinion of the Court in this 
Caſe; and I think it is of great Conſequence to us to have it now, 

I. C. J. Holt. If you inſiſt on ws muſt ſee-if I can form an Opi- 
you with Submiſſion, 


nion; but I would 'willingly defer it. 
bing, and taken up againſt the current 


: 
| 
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Mr. At, Gen. My Lord, I lay it before 
Mr. J. Powel. It is a new 


Opinion. Perhaps they might take it on Lord Cote's Opinion; and did 
not examine it, as they ſhould had done. Fortes) 
Mr. Att. Gen. My Lord Coke does not ſay ſo himſelf. * 

Mr. J. Powel, No: But becauſe he ſays it is exc „ they gave Cre- 


dit to his Words, and did not examine into the Buſineſs: And | believe 
that was the Foundation of this Opinion, But if you think it is amend- 
able in the ſame Term, becauſe the Court may amend their own Judg- 
ments the ſame Term; you muſt ſpeak to that Point. 


do not know that they can amend their own Judgment in this Term: | 


Though indeed, if it be amendable at all, it is amendable this Term. 
Beſides, I ſhould make no Difficulty but that it is a Miſpriſion of the 
Clerk; and it was his Negligence not to-do it by the Warrant, And if 
this were in a Civil Proceſs, I believe it might be amended in any other 
Term: But this being in a Criminal Matter; and the current Opinion 
being That none of the Statutes did extend to Criminal Matters, it ought 
to be well conſider'd ; for the current Opinion is a great Thing, 
Mr. Att. Gen. There is no doubt of it, it ought to be confider'd z but 
it is fit for me to deſire your Opinion. di, . 

Mr. J. Powis. I believe theſe Statutes were never ſo ſcann'd before; 
and I believe this Matter has been more ſearch'd into now, than ever it 
has been before. But it has been the general Opinion, That none of the 
Statutes of Feofaris did extend to Criminal Cafes : That may ariſe, be- 
cauſe all the Statutes take in ſo large a Compaſs, All Indiftments and 
Informations, and no doubt the latter Statutes, do not extend to ſuch 
Caſes. And the Opinion might ariſe from that. 

But now this Statute of the $th of Hen. VI. has Exception of Felonies 

and Treaſons, and none elſe; and you cannot extend the Exception fur- 
ther. It is a Caſe of Difficulty, but it ariſes from the common 2 
otherwiſe we might give our Opinion now without Difficulty: For the 
Words are as clear as may be; and it is againſt Reaſon, to except Things 
that that Statute did not except. But being a Thing that is not ſo par- 
ticularly confin d to this Term (for the Statute mentions nothing of Terms) 
if it be amendable, it may be amended in another Term. 
But indeed, for Matter of Judgment, becauſe the Judgment muſt be 
in the ſame Term, in the Caſe of the Amendment, we may as well do it 
in this Term: And we may take fame Time to conſider of it, and tell 
you what our Opinion is. 


Mr. J. Could. I ſhall not now ſay any thing in this Caſe, but reſerve 


myſelf entirely till the Court give their Opinion. 

But as to that Cale you were citing ; Perry's Caſe : (The Caſe was Perry 
and MAunday; for T was of Counſel in the Caſe.) There was an Informa- 
tion againſt Perry and MHunday for forging a Bond: They laid their For- 
gery at Sherborn. The Publication was at Dorchefter ; and the Venire 
was Dorche/ter. The Verdict was for the King. They brought an Ar- 
reſt of Judgment afterwards ; and the Queſtion was debated, on the Sta- 
tute of 16 and 17 of K. Charles II. Whether this were not within the Sta- 
tute ? Now they are agreed, that that Information, becauſe at Common 
Law, was without the Purview of the Statute. ' | 

L. C. J. Holt. That was an Information upon a Penal Law. They 
queſtion'd whether it was within the Purview of the Statute; and they 
thought it was not help'd by any Statute. That ſhews the Opinion of 
the Lawyers: They thought it not within any of the Statutes of Feofails; 
and the Verdict was ſet aſide. 

Mr. Broderick. Yes, my Lord; and the Court awarded a new Venire Facias. 

I. CJ. Holt. There is a great Regard to be had to Practice. There 
were great Men at the Bar at that Time; and they did not think at that 
Time that it was within the Statute, 

As to what you ſay of Copyholds, it has indeed been held, that the 
Statute did not extend to an Aſſignee of Copyhold Lands, or to a Cove- 
nant on the Alienation of the Copyhold by Leaſe.- 

Mr. Att. Gen. It was here argued that 

L. C. F. Holt. It was my Opinion, that all Statutes extend to Copy- 


P judies of yhe Qwner 1 Av thao refore the Reſalution-of Fa:. 
rene x vill hel Ae ee 
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| Cole ſays, the Court cannot amend Miſpriſions af Clerks in Procek a 
an 
Advantage. 
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amendable by Common Law ; the other 


| that it was amended in that Caſe, B 


John Tutchin 4 lin 


Mr. Ar. Gen. My Lord, I think; we baue ſhewnizhat- it js | 
Points Win W.. eee en 2. N 

Sir 2. Pont. My Lord, I doubt it will be ipfifted on, that in way 
erm it cannot be am 


L: C. J Holt. Move vs whe laſt Day of che Teen. It — 


n Nut Dy if - 
November a8. i, e. The aff Dey of Michaela Term. 
Lord, we come in the Caſe of ; Queen: and M 


Sir T. Powis.” My r | 
. ed. * $4 1 8 | 
Matter bill the fun 


Tutchin, if your Lordſhip be ready 
Mr. Att. Se. Call Mr. Tutchin. ( appeared.) 
L. C. J. Hott, Imuſt defice you to ftay in this 
of the next Term. ; | 2 ak . . 

Mr. Air. Gen. My Lord, we did expect your Lordſhip would bave gw. 
your Opinion now. Wees „ v 
T. G. Holt, For my Part, I ſhould-rather defige Time till the aw 
Term: But if you are not willing to ſtay till chen, you mult take (wy 
an Opinion as we-can give. 1 „ $47 in x 

2 9 1 — 7 ara 8 determine. 

C. . It ma I. ma ſame ini 
now; Th then 4 dend m 3 ae 
off to the e the next erm. | 3204.8:07 159-18.) ob 

Mr. Att. Gen. My Lord, I have laid the Matter before you; and lu 
quieſce in what you ſball think fit. Win Pn 


Sir T. Powis. Upon the Obſervation of Blackwore's Caſe, where Ly 


other Term; if we have not Judgment this Term, we ſhall lo tg 

Gen. There are two Points in this Caſe One is, that 10 
that it is not 0 

Statute of Henry VI. 1 | "ROS 10 


Now my Lord Cote ſays, Error in Proceſs is amendable in another Tay 
But we ſubmit to the Court; I preſs nat hing + 1 
Mr. J. Powel, Coke ſay fo! But I believe no Man will ſay, chat engt 
miſtaken Writ was amended in another Term. Therefore he muſt ; 
tend the ſubſequent Proceedings, or Proceſs: It may be the Proceeding 
of the original Entry on their Award, that may be amended in any 
Term 35 and Cote muſt mean that, ere have been Entries of Away 
amended in another Term; but the Miſtake of a Writ was never u 
ed in another Term, that I can find. 1114 

I. C. J. Holt. If we put it off to the next Term, and our Opium 
ſhould be againſt the Amendment, he can be try'd in that Term. 
Mr. Att. Gen. Lord, 1 ſubmit it to you. 


Mr. J. Powel. We cannot now give ſo full Reaſons; yet I have ent 
my Opinion in the Caſe. K ub | 
* that it was amendable by 


Mr. Att. 


Mr. J. Gould. I was ſometime of | 
the Statute ; but really looking on the Caſes that have been cited, tha i 
the Caſes that are in Pleas of the Crown, it is not amtndable-by the d. 
tute of Henry VI. I fay, I formerly thought it might be amendedly 
Virtue of the Statute : But upon Peruſal of 's Caſe, &c. it 
to alter my Judgment. But notwithſtanding, I bald, that at Con 
Law it may be amended. For what means all the Caſes that are 
extant ; the Caſes of Informatians, as the Caſe of Sir Bend, xc. 

The Caſe cited by Læluertin, in 2 Bulftrade 35. is very ſtrong. I 
were two indicted for Felony, and found guilty. - The Judge ſaw that 
was in the ſingular Number, and ftay'd, Judgment: And they moveds 
terwards in another Term; and there, by the Judgment of nine 
Judges, it was amended; and the Men were both bang d. 

hy now, it muſt be by the Statute Law, or by the Common Ln 
y the Common Law, I ay, i 
amendable, ys . ! 


There is a Caſe in Raymond 's Reports, 440. | It is an IndiQtmenta 
Certificate of a Juſtice of Peace, That Inglefield, being a reputed Pap 
had refuſed to take the Oath of Supremacy, Sc. Upon Not Gul 


pleaded, the Jury found the Commiſſion iz bec uerba, &c. 
It was objected, That the Certificate was not faund under Seal oft 
Juſtices, but only in hæc verb And they did amend it. | 

This is the fame Cafe. And1 take it, that fuch-a Fault, as does 
alter the Iſſue, nor the Trial, or Crime, is a Thing that is amendabie 

Now there is Sir John Curſon's Cafe, in 2 Gro, It is a ſtrong 
There is an Information againſt him and his Wife for Recuſancy- 
Wife only pleaded Not Guilty. The Queſtion was, Whether this i 
right? And whether they ſhould amend it? And it was zeſolved, thi 


ſhould be amended, | , 12 | 
The Caſe in Siderfir., that is (1 a 243-) the Caſe of Pro 
and Godfrey, I do not doubt, for my Part, but it is amendablez and tac 
as ſtrong as this is. They were indicted for a Riot: A Venire Fact 
ſued Vicecomitibus Canterluriæ; and it was return'd by one Sheriff. 
examin'd into the Truth of the Caſe, and they found there was but 
Sheriff: And the Queſtion was, Whether this was amendable? Au 
was reſolved it ſhould be amended ; and alſo that it was ar 
Common Law. | | | 


I muſt confeſs, I do not ſee that there is any Reaſon in the World gu 


holds, it it be for the Benefit of the Copyholder, and not one Jot to the | 


it. There is but only one Caſe that ſeems to be againſt it; that is 9 
Caſe of Theobald and Newton, Styles 307. There indeed, by Roll U it 
nion, it was not amendable, c. But that is only a fingle Opinion. 2 
And as to the Caſe between the King, and Read and Dawfon (it n le | 
have been two Caſes) there twas held, That the Statute of Jeofais T* 3 
not extend to Informations of Intruſions; and yet it was rul A 
ſhould be amended. © 10 
Indeed, my Lord Hales, in Keble, 191, 215. [He means Tuiſamz !“ 
Keble, 191; 198, 215.] did hold, that it was amendable within the Stau * 
and that the Amendment would ſtand in need of it: But it was ruled af 1 
tra; and that it needed not the Help of the Statute of Feofails. And C 
muſt needs ſay, if the Caſe of Bradley and Banks, in 2 Croke, 283. and * 
Yelverton, 204. were not in the way, I think the Writ had been e, wy 
enough; for it is a Continuance from Day to Day, though the 7 . 
the 24th, and the Award the 23d. N 2 © 


5 


369) 1794 B. R. 


Award the 23d, of a Writ, the 24th, is a perfect 
Now, bs my Mods ns of ror on as it is in 2 Cyots, 283. — 
nadie this ; tho' indeed that Caſe of Ir as it is in Yelverton, 
contrary 3 but that ſeems miſtaken. 80 that I do think, on the whole 
M attet, it is amendable at Common Law. 

Nate, 


Powis accorded tvith Gould, that it was 
argued contra, that it was not, 


L. 9 7 Holt. 1 ſhould han been glad to have had Timetill next Term, 
conſider ' 


( 


not con 


amendable ; but Powel 


of this Matter: For tho' I am ſatisfied in my Opinion, yet per- 
* | may not give others that Satisfaction concerning it, as I might have 
dove if | had bad 3 longer Time. 

| am of Opinion, T hat this is not amendable neither by the Common 
v, nor by the Statures. : . __ ; 
f, It muſt be admitted, that this is a Fault in the Writ, in a Point that 
material : That is, The 7%, which ſhould bave been Die Lune, the 
- of October, and it is the 2cth: For the 23d is the Day that the De- 
| x 'r has in Court on the Return: and that being the Day he has in 
Court, the Teffe of the Writ to continue the Proceſs ſhould have been that 
ery Nay do not underſtand what my Brother Powis ſays, That there is no 
laterval between one Day and another. I would fain know, if a Day be 
inted for a Man to appear on; and then he has another Day given him, 
den he appears not: As, if a appears the 23d of October, and there is 
Day given, the 24th; will not this be a Diſcontinuance? No queſtion 
ut it is: Becauſe he being in Court the 23d, and having no Direction 
\e 22d when to come again, he is out of Court. Then ſhall go give ano- 
der Day behind his Back ? That cannot be in Reaſon. His Day in Court 
: the 23d of Oftober ; and that Day he ſhould have another Day appointed. 
e has a Day in the Roll, but not in the Writ: That is iſſued behind bis 
Back, the 24th; at which "Time he is not in Court. Then if this be ſo, 
ore is a W rit iſſued behind the Defendant's Back, and without any Award 
che Court: For the Award is, Die Lune prox. poſt tres Septimmas Sanc- 
V Michaelis, which is the 23d of Oelaber; then there is a Praceptum et that 
Day, Now when this Writ iſſues the 24th; is this Writ warranted by 
de Roll? No, it is not; but another Sort of Writ, different from that 
ich the Court awarded: Therefore being another Writ than what was 
warded ; where is there any Authority for it ? Or how can the Jury be 
iſtrain d upon it? 
The Writ that iſſued the 24th, is another Writ : For there is a material 
arying between the Writ that iſſues, and the Award of the Roll; one is 
ve 229, the other is the 24th. 
The Dey of the Writ is material: And when it bears 7e, it is in the 
udgment of the Law a Writ of that ny Day ; as it was adjudged in the 
aſe of Owen verſ. Baily, 17 Ch. 2. ina Trover and Converſion. 
A Defendant, that is condemn'd in Debt and Damages, ſells his Goods 
between the laſt Day of Trinity Term and the firſt of Augu/t. Af- 
r he had fold his Goods, the Plaintiff takes out a Fijeri Facias, Tefte'd the 
t Day of Trinity Term; which was before the Sale, tho' taken out after; 
ting forth, That the 4th or 5th of Jaly, he had ſeized theſe Goods in the 
and of the Vendee ; I ho” the Writ was not taken out actually in Trinity 
mm, yet bearing Date then, and the firſt of Auguſ the Goods were old ; 
the Writ being Tee d the firſt Day of Trinity Term, twas held not 
xendable ; and that the Hands of the Vendee were bound by it. 
Now this Writ here is, in the Judgment of the Law, iſſuing out of this 
durt the 24th of Ofober. If we ſhould amend this, what Alteration ſhould 
make? We muſt make it another Writ: For a Writ that iſſues out of 
us Court the 24th, cannot be a Writ that iſſues out the 23d; and if we 
nd it, we make it as different as poſſibly can be. 


% 


% for 2 Libel. | 


— being returnable Decrmo ſexto Oftobrit, 
a 


the alias Capias goes out Teſſe d the 23d of Oclober, which being ſeven Days 
after the Return of the former, that was wrong; for it ſhould have born? 
Tele the 16th of October, then it had been right; but bein 
was a Gap; and therefore it was held a Diſeontinuance. 


J 
0 
another Day: But every Clerk does not know this. Nay, ſome have pre- 
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' and the Appeal being retuta- 
Duindena Sancti Michaelis, that is, the 16th of Octeler, were well. But 


g the 239, there 
And this is the Practice of the Common Pleas, tho' not ſo much obſerved 


here in this Court, in Writs of Enquiry of Damages : But enquire of them 


in the Common Pleas, and they will tel] you, the ſubſequent Frocels ought 


always to bear Te the Day of the Return of the former Writ. If you 


go to a Capias, either in Outlawry, or to diſtrain a Man; the ſecond D:/- 
ire 


tringas is always Teſled the Day of the Return of the firſt; and the thud 

is always Te/te'd the Day of the Return of the Second: And if it bear 

Tefte the next Day, all Proceſs is diſcontinued. 

Ay, but you ſay, it is a Miſtake of the Clerk, It is ſo: But we are to 

3 41 the Thing itſelf, whether it is by way of Negligence, or for want 
f Skill. For aught I know, it may be for want of Keil, that it is 7%. d 


tended to know that it need not bear Date the Day of the precedent Writ's 
Return. Why then might it not be an Error in Skill? If he thinks it a 
right Writ, and ſays it muſt be 7% the 24th, this is want of Skill; and 
then it is not amendable. And then this being a wrong Writ, the 7% is 
material; and its _ Tefte'd the 24th, is a Miſtake ſo material, that if it 
had been a civil Caſe, I ſhould have been againſt the Amendment; and 


therefore much more in this Caſe, I think, it ought to be quaſh'd, and a 
new Venire awarded. 


Mr. Att. Gen. If the Court decide it, I cannot tell what to ſay. 

Mr. J. Powis. What have you to ſay ? 

Mr. A:t. Gen. The Court is divided, and there it hangs. 

L. C. J. Holt. I would not be underſtood otherwiſe than thus: I do 
not ſay, this Caſe is within the Statute; but I look on it to be fo material 
a Variance, that it is not amendable. 

Mr. Att. Gen. The Court being divided in their Opinion, I know not 
any Rule to ſtop Judgment. 

Mr. J. Pouis. | know not how far it may go in criminal Caſes, That 
which [way'd with me, was, to ſee ſo many bold Amendments in many 
Caſes; that went with me very far; and which were ſaid to be done by 
Common Law. 

What I ſaid as to coming the next Day, I did not rely on it: Tho' it 
did ſeem to alleviate the Thing. But I was ſo tender in the Caſe, that I 
did think it might be better to have a new Trial. I have held, in my Opi- 
nion, with my Lord Chief Juſtice Holt and Mr. Juſtice Powe! a great deal. 
I was tender before in the Point: And I do join with my Lord Chief Juſ- 
tice Holt and Mr. Juſtice Powel, that there ought to be a new Trial, and a 
new Di/tringas. 

Mr. Ait. Gen. With a Rule, I ſubmit; but without a Rule, I would 
have ſigned Judgment. 

Mr. Mountague. My Lord, We move to ſet aſide this Trial, becauſe it 
is irregular, k 

Mr. Att. Gen. If you make a Rule, we need not diſpute it, 

Mr. J. Powel. Judgment goes of courſe, unleſs you ſtop it. 

Mr. Att. Gen. There is no Rule to ſtop it: And then [ can ſign my 
Jargon 

r. Mountague. My Lord, tho* the Court can make no Rule for an 
Amendment, becauſe the Judges are divided about that Point; yet l humbly 
conceive, your Lordſhip, and the reſt of the Judges do agree, that the Writ, 
as it now is, is naught; and therefore I hope you will let us have a Rule 
to ſtay Judgment. 

L. C. J. Holt, Mr. Attorney, They have been moving to have anew Trial. 

Mr. Att. Gen. T would be aBreach of Duty in me, not to ſign my Judg- 


ry VI. the Writ is good in itſelf ; but it is not, as the Court awarded 
The Meaning of the Statute was not to amend miſtaken Writs, but 
liftakes in Writs : The Statutes meant nothing but that. Not that you 
—_ a Writ that was good in itſelf, and fit it to your particular 
urpoſe. 
Now here is a Writ executed in the ſame Term: Yet to make this Trial 
de good, what muſt you do by this Amendment? You muſt make it to 
another Writ: For you muſt make the Writ, even contrary to Truth, 
de the 23d, which was the 24th : And therefore it cannot be made good; 
dr can the Trial be made good. You would make it the 23d, where it is 
eed the 24th; and ſo you would change the Nature and Subſtance of 
eWrit. Is not this a material Variance, and different from the Award 
the Court ? 
Before the Statute of 4 if it had been in a Civil Caſe, it is help'd 
tne Statute of the 8th of Henry VI. becauſe it is a Diſcontinuance of Pro- 
$1t is help'd by that Statute ; but that Statute extends not to this Caſe. 
would fain know, whether there has been any Amendment, in any Caſe 
this Nature, fince the Statute of Henry the VIth ? It's true, Teſle's of 
its have been often amended ; but that was, where it was a void Te/te ; 
on a Sunday, or out of Term; or where it is impoſſible, as after the Re- 
Mm, Sc. Thatis a void 7%, if it bear Date on a Sunday, or in the Va- 
lion, | 
la Civil Caſes it is amendable ; becauſe it is the Fault of the Clerk by 
Raking a Day; as in making it on a Sunday, or in a Vacation- Time : 
dere may be Reaſon for it; and it may be amended by the Statute of 
wy VI. becauſe plainly a miſtake of the Clerk. And on this Reaſon is 
Caſe in Yehoerton, 64. and the Caſe of Bradley and Banks, 204. There 
Jenire returnable one Day; and the 75 yof the Diftringas was of the 
ie Date, and the ſame Day with the Tele of the Venire; and that was 
* amendable, becauſe it is impoſſible you ſhall diſtrain before the Re- 
n of the Venire; and the Di/tringas bore Taſſe the ſame Day with the 
4 So that the Tele was repugnant to the Writ itſelf; and therefore 
rid is naught in itſelf, becauſe it was to diſtrain a Jury that was not 

mon d. But the Law has always been, That if upon the Return of 
Writ, there is to be another Writ awarded; that other Writ muſt be 
6 8 on the very Day upon which it was awarded, and the Return of the 
mer. 

ad that Caſe of Bradley and Banks, in 2 Cre. and Yelv. is very ſtrong 
*t urnoſe, There the Perſon came in on the Exigent, and pray'd Oyer 
3 and all Meſne Proceſs: And therein appeared a Gap, the firſt 


* 


Now why ſhould we amend it? As we now take it, by the Statute of 


ment, if you don't make a Rule while it is under Conſideration, 
L. C. J. Holt. Here was Leave given to move in Arrelt of Judgment; 
and there is no Rule far ſigning Judgment. 
Mr. Ait. Gen. There is no Rule to ſtop it, 
Mr. Meuntague. What is the Rule that was made upon my firſt Motion? 


: Clerk reads, Die Martis preximo, &c. 


Mr. Mountague. We take it, that tho' the Court be divided about the 
Amendment; yet ſince there can be no Amendment, the Writ being naught, 
we ought to go to a new Trial. | 

Mr. J. Pow-l. By all Means, go to a new Trial, 

Mr. J. Powjs. It is in a Caſe that was never ſo much look'd into before. 

Mr. Att. Gen. If we muſt have a new Trial in this Caſe, we are in a 
worſe Caſe than I thought we were; for we are to begin Proceſs again. 
But if a Rule be made, we muſt ſubmit, 

Mr. Mountague, There was a Rule made at the Side Bar, upon my Mo- 
tion there, T hat all Things ſhould ſtay, 

Mr. Att. Gen, That was not a Place to move for a Rule, 

L. C. J. Helt. That is to ſtay in flatu quo they were then. There is no 
Rule for Judgment to ſtay. 

Mr. Att. Gen. If on Motion to arreſt Judgment, the Judges of the Court 
are divided, I have heard it ſaid, that Judgment may be enter'd. 

Mr. J. Powis. I ſaid at the Beginning, I was inclinable to have anew Trial. 

L. C. J. Holt. I know not what you mean. You ſaid, you were inclin- 
able to have it amended : I would have it amended, if 1 had followed my 
Fancy. 

Ms. J. Powel. If my Brother has changed his Opinion, he may : For 
we have bcen arguing, that we may change our Judgments, 

L. C. J. Holt. You have any Time To-day to move it again, Put us in 
mind of it: I may change my Mind too, it may be, 

Mr. J. Powis. 1 judge not how it may goin criminal Matters: But all 
are of Opinion, that it ſhould not ſtand as it does. 

L. C. 7. H:lt. The Court is divided that it ſhould be amended ; but 
not that it is well as it is; And that is Mr. Attrny's Motion, to alter what 
is to be amended. | 

Mr. J. Powel. Mr, Attorney makes no Motion for a Rule; but would 
have it ſtay as it does. L. C. J. Holt, That it may remain in /tatu quo. 

Mr. Att. Gen. If you cannot agree in your Judgment, I ſubmit it to 
you, oo wry I may not enter * for the "xn tho” it be not 
amended. 


Mr. mp We hope Mr. Att:rney ſhall not be permitte 
4 | 


d to 
ſign 


| 
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ſign Judgment in this Caſe: for o' tis true; thats there can be ue 79 Aud that Jury hav 
weden becauſe the Can is divided; yee do ot appredend that it | 'M J 1 


Amendment, becauſe the 
js right as it is," 


' Mr. Att. Gen, If the, Court be divided, no Rule can be made; + 


11 


* * p 


Mr. J. Pots. Letthere'be a new Trial, 
Mr. Mountague. Mr. Attorney, the dürt 
1 thiok you had better do ſo. SNL 4 1 | 

Mt. Ait. Gen. I want none if ee TITS, 85 
Mr. Mountague. | I may take Notice of what the Judges ſay. ' 


L. C. J. Holt. And he will make uſe of what we lay, as far as is conve- 


nlent for him. 


Mr. Att. Gen. But Mr. Mountagut mult not pretend to give Directions 


what I am to do, 


M. Mountague. 1 don't give you Directions; but I hope I may take 


Notice of what the Court ſays. "WP. 
T. C. J. Holl. Mr. Attorney, we believe you don't want their Advice. 
Mr. Att. Gen. But they are very ready to give it. 


Mr. Mountague. I only took Notice to Mr. Attorney, how far the Court 
was agreed : And only moved that the Rule, which 1 did conceive was 


pronounced by the Court, might be taken. 
Mr. Att. Gn. You moved to no Purpoſe. SCI; | 
"= Mountague. I take it, that Mr, N Powis is for a new Trial. 
Mr. J. Pow:s, Yes, I am ſo. It 
confider'd fully before, . 
Mr. Meuntague. I hope now we have daonſee. 
Mr. Att. Gen. If 1 hear what Rule the Court makes, I ſhall ſubmit. 
Mr. Mountague, I hear the Pleaſure of the Court is, That the Rule 
ſhall be for a new Trial. NO . 
L. C. J. Holt. You muſt have a new Venire Fatiar. 
Mr. Att. Gen. That cannot be, with Submiſſion: A new Venire we can- 
not have, | HOT +4 alia 


I. C. J Hilt. You muſt have a new Trial. The Jury have given their 


Verdict; whereas they appeared to a wrong Writ, and ſo the former Trial 


is not wartanted, 


Mr. Att. Gen. | 8 rn © 
the Yenire; and that we muſt go back but where the Fault is, which is 


only but where the Diftringas is made out: So that a Diftringas de novo is 


to be for the ſame Jury. But I will meddle no more in it, without par- 
ticular Order. | | 

L. C. J. Holl. Do what you will; we will give you no Direction. We 
quaſh this Trial. | 

Sir T. Perus. My Lord, if you quaſh this Trial, then we are to begin 
again, 

51 r. Att. Gen. If the Court is of Opinion that there ought only to be a 
new Dijftringas iſſued, and we can go back no further, I am afraid we 
{ſhall never come right. | 

Mr. J. Pawel. The Difficulty is in right awarding the Di/tringas, be- 
cauſe it does not bear Date with the Return of the Penire. But then con- 
ſider where you are: If you bring him on a new rial, he can challenge 
any one that has given a Verdict before. 1 

L. C. J. Holt. if is a Di/tringas to ſummon that Jury, but it is without 


Court would have a new Trial; And 


a nice Caſe, and has never been 


I think they are warranted to appear by the Return of 


l 
. 


g 
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181. The Trial & cube. Themas Green, Sc. 4 A 
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Eren their Verdict, they are not io fes a 


t. Att. Gen. ſure, according to Authorities, they muh $3 
where the Fault was. £22 2 or +211 * L 7 muſt" 
L. C. Fo Holt. I hould have thoughe the Yarire de ive had been 6, 


| For this Diftringas bearing Tefte out of Time, and that being e PO, 
| — there ought to be a new Diftringas, which is to be dbu 
1 NEW Y mere. l (677039 


0 ay 


Mr. Att. Gen, If you do quaſh this Trial, I ſuppoſe r Lordfli rdſh; 
=o — one. ; | I eee 
L. C. J. Halt. We leave it to you —— Mr. Att. Gen. L cannot end 
Mr. J. Powel. We muſt grant a Venire de net; which we eajng 
without quaſhing this Verdict; and that is the Way to try him again y 
Mr. Att. Gen. My Lord, I am far from thinking I can alter your Ru 
but I can't tell how to follow it. | Winde Ao) wy yl 
L. C. J. Holt. What we do is ex abundanti, more than we are h 
to. We can leave you to do what you can: The taking out the p,, 
and Di/tringes are Things of courſe. | era 
Mr. Att. Gen. 1 think there is a Neceſſity to explain my Meaning, | 
don't pretend to direct what you muſt do; but you muſt direct what ; 
be 2 7 1 — ghee a 2 | | * W . oh 
C. 7. Holt. It is taken out of Courſe. You may a th 
as the firſt, if it may be done. ION that an 0 
Mr. Att. Gen. How can that be done, ſeeing you quaſh the Diftrings? 
Mr. J. Powel. That is the Award of the Coutr, and does not hing 


4+ 
you from taking out a new Venire. 
Mr. Att. Gen. I cannot do it without the Court. When you quaſh thy 7 
you muſt award another. L. C. J. Halt We do award it, 
Mr. Att. Gen. I remember in the Caſe of Firzwalter, when they quali | 
the Trial, they order'd a new one ſhould be had, &c. 
L. C. J. Hell. If we make an Award, and you don't like it, you wi 
not comply with it : Therefore we leave you to take it out as you will 
Mr. Att. Gm. Vou muſt order a new Penire; I cannot award anew onedk, 
L. C. J. Halt. You muſt have a Venire Facias. 
Mr. Att. Gen. That muſt be the Judgment of the Court then. Fa if 
award it, it muſt be by Order of Court. 
Mr. J. Gox!/d. You had better declare de novo. 
. Att. Gen. I am fearful of what I do. I hope the Court will 
charge me. | 
L. C. J. Hilt. When a Trial is quaſh'd and ſet afide for any Irregulaig 
of the Trial, that Jury is diſcharged : All the Pannel is diſcharged, wii © 
there muſt be a new Pannel. —— Mr. Att. Gen. How will that appear? 
L. C. J. Holt. If it appear that the Di/tringas did not iſſue as it ou, WM Pr 
every Thing ſhall be enter'd at large on the Rule: That the Diff WITS an: 
not iflue till the 24th of Odlober; therefore they will conſider, that M th: 
Verdict ſhall be ſet aſide. | 17 
Mr. Att. Gen. And that we ſhall have Leave to go to à new Trial, 
L. C. J. Holt. Preſumptum gi. | h | 
Mr. Att. Gen. If you pleaſe to make the Rule then, I ſubmit, 
L. C. J. Holt. We will adviſe how to make the Rule. 


It was never afterwards thought proper to try him again, 


Led w TTY 8 
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CLXXXI. The Trial of Captain Tnomas Green, and his Crew, at the High Court of Ad 
miralty of Scotland, for Piracy, March 14, 1704-5. 4 Ann. ee 


ee e T HE Lords of Her Majeſty's Pri 
1 taken ® Precognition of the Grounds of the Informa- 
tion againſt Thomas Green, and others of his Crew, they 
thought fit, and order'd, That the ſaid Captain Thomas, &c. ſhould be put 
to a Trial upon the Crimes informed, before the Judge of the High 
Court of Adniraity. As alſo, the Lords of the Privy Council thought fit at 
the ſame Time to appoint Aſſiſtants to the Procurator Fiſcal of the High 
Court of Admiralty, for the better ordering and carrying on of the ſaid 
Trial, according to the Tenor of their Act following. 
T Edinburgh, the Thirteenth Day of February, 1705 


Þ+ abcut, Years. Committee + anent Captain Green and his Crew, 
1 Preſent, 1 Sederunt Lord Chancellor, Marquis of Anandale, Earls of 

Haddington, Leven, Ruglen, Leas Yeſter, Belhaven, Advo- 
|| Treaſurer. cat, | Theſaurer-Deput. Anſtruther, Sir John Home, and 


Ormiſtoun, Younger. It's the Opinicn of the Committee, That my 
Lord Chancellor ſpauld write to 8 Remiſſions to Charles May, Chyrur- 
geen + Antonio Ferdinando, Coot's Mate; Antonio Franciſco, Captain's Man; 


| any Haines, Sic t; George Glen, Quarter-Maſter; Alexander Tay- 


lor, Fore-Meo/l- Man: Aud that the Trial againſt Captain Green and his Crew, 
Should be purſued before the Admiral Court; and that Aſſeſſors ſhould be named to 
the Judges, and Afiſlants te the Precurator- Fiſcal. dic ſubſcribitur, 
TWEEDALE, Cancel. J. P. C. 
Tie above Report :f the Cammiltee, anent Captain Green, Commander of the 
Ship the Worceſter, being upin the Day and Date of & thir Pre- 


5 4 2 ſents, read in Preſence of the Lordi of Her Majeſty's Privy Council, 
þ as aud the * [amen was V:ited and t Approven. And the ſaid Lords 


did therekly Nominat and Appeiut Sir James Stuart, Her Maje- 
„% Aduocat, Sir David Dalrimple, ard Ar. Wiliam Carmichael, Her Ma- 
tefly's Sollicitors ; Sir Patrick Home, Sir Gilbert Eliot, Mr. Alexander 
Mackleod, and Mr. Francis Grant, i be Aſſitanrts to Mr. Alexander Hig- 
gins, Precurator- Fiſcal to the High Court of Admiralty, in proſecuting the Li- 
bel and Indiftment to be given at his Inflance, again/l the ſaid Captain Green 
and his Crew, before the jaid Court, to the final End and Deciſion thereof. And 
the ſaid Lords declared, That they wnid next Councii-Day name five of their 
own Number, ta be Aeſſors te the Judges p Admiralty, during 


| Triad. the Dependence of the afere/aid t Proceſs : And recommended to the 
i Treaſury, CLoras ef Thefaursy, to pay the Lawyers that are employ'd to be 


E lauts accordingly. Extratted by me, 
(hs GILB. ELIOT), Cls. Sti. Concilii. 


Council having 


| 


now in Bruntiſſand Harbour, 


Whereupon the Judge of the High Court of Admiralty did preſent totl 
Lords of Council a Petition; “That ſince the Trial was order'd to 
made before him, of the foreſaid Crimes informed againſt Captain G 
and his Crew; and that the Matter appear'd to be of great Im 
„he might have, according to Cuſtom in the like Caſes, A 7 
pointed and joined with him, by the Authority of Council, for bis & 
„ ſiftance in the ſaid Trial.” Whereupon the Lords of Her Majeſty's mil 
Honourable Privy Council did Nominate and Appoint the Earl of I 
doun, Lord Buhaven, Lord Arnifloun, Sir fohn Home of Blackadder, 
Jobn Cockburn, Younger, of Ormiftoun, to be Aſſeſſors to the foreſaid Judy 
and aſſiſt and vote with him in the Trial, at the Procurator- Fiſcal's + 
ſtance, againſt Captain Thomas Green, Commander of the Ship the I 
ce/ter, and others of his Ship's Crew, before the ſaid High Court of 4 
ralty; for their being guilty of Piracy, and other Crimes; and that to W 
final End and Deciſion thereof; as an Act extracted and ſigned by A 
Clerk of Council, extant in the Records of the ſaid High Court, bean, 


Follows the Court of Juſticiary of the High Court of Admiralty, vi 
the whole Trial, as it proceeded before the Judge of Admiraliy, l 
the Aſſeſſors above appointed. , 


CURIA JUSTICIARIA ſutreme Curie Admiralitatis tenta in Pram 


vel nova Seſſionis Domo Burgi de Edinburgh, quinto die Menſis Am 
1705. per Fudicem difie Curie, & per Honoratifſimos Viros, Joa; „, 
Comitem de Loudoun, Joannem Deominum de Belhaven, Dominus f ..-.. 


bertum Dundas de Arniſtoun, Joannem Home de Blackadder, & ] 
annem Cockburn de Ormiſtoun, Afeffores. 
Curia legitime aſſt 


The ſaid Day, the ſaid Earl of Loudoun, Lord Belhaven, &c. prodst 
the Act of her Majeſty's Privy Council above-mentioned, appointing F 
to be the Aſſeſſors to the ſaid Judge. 

Thereafter the ſaid Aﬀeſſors took the Oath of Allegiance and ſigned 
ſame, with the Aſſurance, and took the Oath de fidai admini/tratioth 
were thereupon admitted and received, 
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Captain Thomas Green, Commander of the Ship called the ua 
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574 15e. Scotland. e Jer. 
er Mate of the faid Ship. 
1 ebend Mate of the ſaid Ship. | | 
s Linflead, Affiſtant to the deceaſed pn hrs; cog] the ſaid Ship, 
| . x rg the ſaid Ship the Horcefter. 
; Sympſon, unner. 3 
D ne, Gunner's Mate. 
Bructlie, Seaman. 
Kitchen, Seaman. | 
| Keigle, ge WV 
Camael Lines, his Mates! | 
George Haines Steward of the (aid Ship 
Daniel Stringman, pay 21 165 bn 
Samuel Wilkacks, Chyrurgeon's Mate. 
George Glen, Seaman there. 
Henry Barnes, Seaman there. 
Alexander Taylor, Seaman there. 
And John Bannantyne, Seaman there,  , 
All of them indicled and accuſed at the Inſtance of Mr. Alexander Hig- 
ns, Advocate Procurator-Fiſcal to the High- Court of Admiralty, for the 
rimes of Piracy, Robbery, and Murder, in Manner mentioned in the two 
ſeveral Indictments raifed againſt them * thereanent, and 
» Cmeerning whereof + the Tenor follows: Captain Thomas Green, Com- 
E mander of the Ship called the Porcefter, now in Bruntifland 
t, Harbour, Captain Fobn adder chief Mate of the ſaid Ship, 
olds ſecond Mate of the ſaid Ship, Thomas Linftead Aſſiſtant to the 


— ger 


cargo of the ſaid Ship, James Burn Boatſwain of the ſaid Ship, 


- 


( 


| 


— 
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Seaman there, and George Kitchen Seaman there, all Priſoners; 
You, and ilk one of you, are accuſed and indicted at the In- 
Feen e. ſtance of Mr. Alexander Higgins, Advocate Procurator-Fiſcal to 
the High Court of Admiralty, of the Crimes of Piracy, Robbery, and Mur- 
dr, in Manner after-mentioned, viz. That 1 * Law of God, the Laws 
of Nations, of this, and of all well-governed Realms, the Crimes of Pira 
9, Robbery, and Murder, are prohibited, under all higheſt Pains; and that 
by the Laws of this Realm, the ſaid Crimes are prohibit under Pain of 
; Death, and 4 Eſcheat of Moveables, Nevertheleſs it is of Ve- 
4 Forfeiteree rity, that Captain Thomas Green, Commander of the Ship called 
the N orceſler, now in Bruntiſſand Harbour, and his Crew, are guilty, 
* Art and Part of the ſaid Crimes, or one or other of the ſame, 
P 4 wing in ſo far as the ſaid Captain Thomas, or his ſaid Crew, having 
ſailed from England in the faid Veſlel the Morceſter, upon 
Pretence of Merchandizing towards the at- Indies; the foreſaid Captain 
aud his ſaid Crew, belonging to the ſaid Veſſel, did, upon one or other of 
the Days of the Months of February, March, April, or May, in the Year 
1703, tencounter, or meet with another Ship or Veſſel, ſailed by its 
own Men or Crew, upon the Coaſt of Malabar, near Calecute; and the ſaid 
Veſſel bearing a red Flag, and having Engl or Scets aboard, at leaſt ſuch 
as ſpoke the ErnglibLanguage ; the ſaid Captain Thomas Green and his 
| Crew, after ſome * [ntercommuning with them, did, without 
LO any lawful Warrant or a juſt Cauſe, attack the ſaid other Veſ- 
ſel, or Ship, while expecting no ſuch Treatment; and invading her firſt 
by their Sloup, which they had manned with Guns and other Arms for 
that Purpoſe, they fell upon the ſaid other Veſſel in an hoſtile Manner, by 
ſhooting of Guns and 3 ; and after ſome Time ſpent in F ighting 
againſt her by their Sloup, and partly by the eee of the ſaid Tho- 
mas Green's Ship the M orciſter, they overcame, and boarded the ſaid other 
Veſſel, and having ſeized their Men, they killed them, and threw them 
overboard, and then carried, or cauſed to carry away the Goods that were 
aboard the ſaid other Veſſel, to their ſaid Ship the Worceſier; and then 
diſpoſed upon the ſaid Ship, by ſelling her aſhore on the ſaid Coaſt. 
Which Crime, being a wicked Piracy committed by Surprize in Parts ſo 
remote, and probably with all the Caution the Committers could uſe for 
concealing thereof, and ſor preventing Diſcoveries, comes now to be diſco- 
ered in the ſeveral Parts and Circumſtances of the Action, and by ſuch as 
ere preſent thereat; which being all conjoyn'd, does make up and infer 
de foreſaid Crime objected, and are as follows, viz. That the foreſaid 
Rencounter and Fight betwixt Capt. Green and his Crew, and the ſaid 
eſſe] the Norceſler, and the foreſaid other Veſſel taken by her, happen'd 
dn the ſaid Coaſt as above: Likeas, at the ſame Time, one or more of the 
Ship the I/orcefler, her Crew being on Shore, and at ſome Diſtance from 
e Sea, heard the ſaid Shooting, which brought the ſaid Perſons to the 
Store, where they, at leaſt the Chyrurgeon of the ſaid Ship the Horceſſer, 
ne of them, ſaw her riding at a good Diſtance from the Shore upon her 
Birth (as they ſpeak) and having the other Ship at the Stern, as it were 
ied or towed to her, as being the Veſſel they had maſter'd or over- 
ome, as ſaid is. Likeas, the ſaid Chyrurgeon did ſee the Boat belonging 
o the ſaid Ship the I/orcefter coming aſhore from her, and the Chyrurgeon 
+ demanding at ſuch of the Crew as were in her, what had 
brought them aſhore : They anſwered, that they had been 
Buſting (a Sea- Term uſed for fitting and trimming a Ship for fighting) and 
ney had drunk, ſpilt, or ſtaved all their Water, and they were come for a 
e Supply: And when alittle Time thereafter the ſaid Chyrurgeon went 
board the ſaid Ship the Worceſter, he perceived the Deck thereof lumber'd 
ad cover'd, and in a confuſed Manner, with Balls, Boxes, and Goods; 
whereof when he aſked the Reaſon, John Madder, one of the 
* Pannels, and a principal Actor in the Engagement, anſwer- 
ed, Damn you, what have you to do to enquire? Meddle with your 
Hlaiſer-Box. And when the Chyrurgeon went down to his Station and 
beſt, he called for one of the Blacks Antonio Ferdinando, and one Duncan 
let now dead, and another, in order to dreſs them; but when he aſked 
dat Way they came by their Wounds, they declined to anſwer; where- 
pon the Chyrurgeon refuſing to dreſs them, if they would not tell him 
they got their Wounds, the ſaid Jahn Madder came to the Chyrurgeon 
2 Paſſion, and aſked what was his Buſineſs to aſk ſo many Queſtions, 
en he did fee the Wounds ſo plain before him, calling him a Blockhead 
Ir not dreſſing them; and at length the Conteſt was ſo warm betwixt the 
id 1/22der and Chyrurgeon, that Madder charged him to aſk no more 
Veſtions, and he charged the Men wounded not to anſwer a Word: And | 
ther ordered him back to the Shore, which the Chyrurgeon was forced 
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. Sympſon Gunner of the ſaid Ship, Andrew Robertſon Gunner's Mate, | ge 
hn lie 
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the + Linguiſter, aſked him, whether he ſaw any of the | 
Warcefter's Men, that had carried. the foreſaid Ship To taken f an. 
into Keilon River ? And the Linguiſter anſwered, that he had not, but 
that they were ſome of the * ercefler's Company, who, as ſoon as they. had 
brought her in and made her faſt, „ their Boat, and went direct y on 
board: The Ship being taken and, carried into Krilan River as ſaid is: 
where ſhe was left with her Yards and Topmaſts down, all unrigged : 
And the ſaid Linguiſter told the Chyrurgeon further, that one Coge Cam- 
modo complained he had bought the iaid Ship taken too dear; whereby it 
appears that the ſaid Ship taken by Violence, was fold in Manner afore- 
ſaid. Likeas, for further Evidence of the ſaid Piracy, ſince the Time 
that Zohn Reynolds, one of the Pannels, was ſeized with the teſt, for his 
Acceſſion thereto, there was found a Letter wrote to him by one Sarah 
Newlands, bearing Date January the 6th, wherein ſhe tells him, That tho? 
be had been — wicked, yet ſhe ſhould be forry to hear he were guilty of any 
thing that might bring bim to the Gallows; and therefore adviſes him to confeſs ; 
adding, that in his own Letter, which ſhe had ſeen, be ſays, that fome of. their 
Men had baſely confeſſed, which (ſays he) implies that they were guilty. And 
when Reynolds was queſtioned upon his Letter, he acknowledged that he had 
wrote a Letter to his Wife, the ſaid Sara's Siſter, which had occaſioned her 
writing the ſaid Letter to him; and thereupon he produced the Copy of the 
ſaid Letter to his Wife, which agrees with what Sarah ſays, as the ſaid 
Copy and Sarah's Letter, both put in the Clerk of the Admiralty's Hands, 
to be ſeen by the Pannels, bear. And further, George Haines, one of the 
Crew of the ſaid JYorce/ter, ſince his coming to Scet/and, and when at 
Brunti/land, being aſked by one James Wilkie, Taylor, + Bur- 
is of Edinburgh, ſome Day in Calober laſt; about his Brother; 
Andrew Wilkie, who went Chyrurgeon in Captain Drummend's Ship, if 
ever the ſaid Haines had ſeen the ſaid Andrew IVilkie in bis Voyage, he flew 
in a Paſſion, - and ſaid, hat Devil was his Concern with Captain Drum 
mond? Upon which James I iltie forbearing a little till he ſhould be 
calmer, aſked the ſaid Haines, whether he had heard or ſeen any Scots Ship 
coming to or from the &a/t-Indies during their Voyage? Haines anſwered, 
that when they were upon the Coaſt of Malabar, a Dutch Ship informed 
them, that one Capt. Drummond, commanding a Scots Ship, and having a 
Sloop in Company, was turned Pirate. Upon which Haines and they 
manned their Ship to be in Readineſs, but ſaw him not; only a little 
thereafter Haines added, that he had in his Cuſtody, the Time the ſaid 
Ship the J/orcefler was ſeized, which he would not have fallen into the 
Seizer's Hands for twice the Value of the Ship, but that he had thrown it 
over - board; adding further, that there was ſtill in the Ship what would 
never be found by the Seizers, unleſs they pulled her Board from Board, 
tho' he knew where the Thing lay. Likeas, when after the ſaid James 
Il ilkie departed, one Anna Seaton in Bruntifiand, did at his Deſire further 
enquire at Haines about Captain Drummond's Ship; he anſwered, that he 
ſaw they had a Defign to pump him, but that they ſhould not be the wiſer 
of him: At all which Paſlages, Kenneth Mackenzie, * Indweller , 
in Cannengate, was a preſent Wicneſs., And the ſaid Anna 
Seaton did further tell the ſaid Kenneth Mackenzic, that when ſhe expoſtu- 
late with Haines for his being in Paſſion, as ſaid is; he anſwered, that he 
knew more of Captain Drummond than he would tell at that Time; and 
that if the ſaid Andrew Il iitie was with Captain Drummond, he would not 
be ſeen again. And further, the ſaid Anna Seaton heard the ſaid Haines 
own and declare their ſaid Wickedneſs; and ſhe and I/illiam Iod, one 
of the Gunners of her Majeſty's Artillery, with one John Hen- 
derſon, + Writer in Edinburgh, being in Septeml er laſt, in Auna by 
Seaton's Mother's Houſe, after having drunk one Health or two, 
the ſaid Haines, who was there preſent, fell in a melancholy Fit, and ex- 
preſſed himſelf, That it's a Wonder, that ſince we did not fink at Sea, God doth 
not make the Ground to ſwallow us up for the Wickedneſs that has been commit- 
ted during the laſt Voyage, on loard of that Old Bitch Beſs, pointing to 
Captain Green's Ship. And further, the ſaid Haines ſaid, That if what 
the ſaid John Madder had done in the ſaid Voyage were well known, he 
deſerved as much as his Uncle Madder met with at Am/terdam, who was 
there burnt in Oil, for attempting to burn their Ships. And when at an- 
other Time, the ſaid Anna Seaton told Haines, that the had an old Sweet- 
heart, who went away with Captain Drummond, and would gladly hear 
ſome Tidings, whether he was dead or alive; the ſaid Haines, 
who was then a * Suitor to Anna Seaton, aſſured her ſhe would 
never ſee him again, if he was in Drummond's Ship, and for a 
further Confirmation of the Truth of the ſaid fob when a Committee 
of Council was ſent to Bruntiſſland, to cauſe Search and unload the ſaid 
Veſſel, it was found by the Skippers and Seamen employed, that the Goods 
aboard her were not ſtowed as Merchant Goods uſed to be, but were found 
in the Hold in ſuch Confuſion, as if taken by Piracy, and no otherways. 
Likeas, when the ſaid Ship the /Y/arcefler was ſeized, the ſaid John Madder 
being queſtioned about Captain Drummond's Ship, he took out of his 
Pocket, or at leaſt ſhewed in his Hand, the Sea! of the African Company, 
which he could never lawfully have got. By all which, they being joined 
and connected together (as a Diſcovery of ſuch a Wickedneſs, practiſed in 
ſuch remote Parts, and ſo induſtriouſly and obſtinately endeavoured to be 
concealed, deſerves to be) the ſame in all the Points and Circumſtances 
thereof, at leaſt ſuch, and ſo many of them as are + relevant, 
and are offered to be proven by a cumulative Probation, do f Seien ro 
plainly amount to ſuch a plenary Evidence, as may fully con- l Indie- 
vince all impartial Men, that the aforeſaid Captain Green and 
his ſaid Crew, are all and each of them guilty, Art and Part, of the fore- 
ſaid Crimes of Piracy, Robbery, and Murder, or one or other of them above 
charg'd; which being found by a Verdict of an Aſſize before > Ys 
the { 35A of the Admiralty, and the Lords Aſſeſſors appointed 5 
by the Lords of the Privy-Council, the forenamed Perſons, and each of 
them, ought to be puniſhed by Sentence of the ſaid Court with the Pain 
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Additional Concluſun to the Indifiment, at the Inſtance of Mr. Alexander 
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(575) 181. The Trial of Capt. Thomas Green, Se. 4 Ahn, 6570 


and Confiſcation of Moveables, ſhould extend to the Bſcheat and Confiſ- | 
cation of the ſaid Ship and Cargo, by reaſon of the foreſaid Crime and Fi- 
racy ; and that the {aid Captain Thomas Green, &c. ſhould anſwer tot 
foreſaid Concluſion, as thus explained, and extended to the Conſiſcation 
of the ſaid Ship and Cargo, as in Caſe of % the 5th of 

* Appearance. March, which is the Day of * Compearance aſſigned to the 
ſaid Pannels, or at leaſt upon the 6, 7, 8, or 9 Days of March: 
thereafter, as the true Import, or at leaſt a clear Conſequent of the foreſaid 
Crime and Indictment given thereupon ; The Liſt of Wit- 

+ Jurors, gneſſes and 1 An Eg GENES as 1 to the 
foreſaid principal Indictment; ic ſubſeribitur | 

r | | ALEXAN. 240 HIGGI7NS. 


Enry Keigle, Carpenter in the Ship called JYorceſter, now in Brunt- 
and Harbour, Samuel Urlines his Mate, George Haines Steward of 

the ſaid Ship, Daniel Stringman Cook of the ſaid Ship; Samrel Hilcecks 
Chyrurgeon's Mate, George Glenn Seaman there, Henry Barnes Seaman 
there, Alex. Taylor Seaman there, and John Bannantine Seaman there; all 
of Captain Thomas Green Commander of the ſaid Ship his Crew : You, 
and ilk one of you are accuſed and indicted at the Inftance of Mr. Alex. 
Higgins Advocate, Procurator-Fiſcal to the High Court of Admiralty, of 
the 8 Piracy, Robbery and Murder, in Manner after-mention'd, 
viz. That by the Law of God, the Laws of Nations, of this, and of all 
other well-govern'd Realms, the Crimes of Piracy, Robbery, and Murder, 
are prohibite under all higheſt Pains: And that by the Laws of this Realm, 
the ſaid Crimes are prohibite, under Pain of Death, and Eſcheat of Move- | 
ables. Nevertheleſs, it is of Verity, that Captain Thomas Green Com- 
mander of the Ship called the //orceſter, now in Bruntiſſand Harbour, 
and his Crew, are guilty, Art and Part, of the ſaid Crimes, or one or other 
of the Seamen, in fo far as the taid Captain Thomas, ot his ſaid Crew, hav- 
ing ſailed from England in the ſaid Veſſel the Worceſter, upon Pretence of 
Merchandizing towards the Eaſt- Indies, the foreſaid Captain and his ſaid 
Crew belonging to the ſaid Veſſel, did upon one or other of the Days of the 
Months of February, March, April or May, in the Year 1703, rencounter 
and meet with another Ship or Veſſel, ſailed by its own Men or Crew, up- | 
on the Coaſt of Malabar near Calecute ; and the ſaid Veſſel bearing a red 
Flag, and having Engliſb or Scots aboard, at leaſt ſuch as ſpoke the Engliſh 
Language, the ſaid Captain Th:mas Green and his Crew, after ſome inter- 
communing with them, did without any lawful Warrant, or juſt Cauſe, 
attack the Fad other Veſſel or Ship, while expecting no ſuch Treatment ; 
and invading her firſt by their Sloop, which they had manned, and fur- 
niſhed with Guns and other Arms for that Purpoſe, they fell upon the 
ſaid other Veſſel in an hoſtile Manner, by ſhooting of Guns and otherways ; 
and after ſome Time ſpent in fighting againſt her oy their Sloop, and part- 
ly by the approaching of the ſaid Thomas Green's Ship the Worceſter, they 
overcame, and boarded the ſaid other Veſſel, and having ſeized their Men, 
they killed them, and threw them over-board, and then carried, or cauſed 
to carry away the Goods that were aboard of the ſaid other Veſlel to their 
ſaid Ship the HY/orce/ter, and then diſpoſed upon the ſaid Ship, by ſelling ber 
aſhore on the ſaid Coaſt, Which Crime being a wicked Piracy, commit- 
ted by Surprize in Parts ſo remote, and probably with all the Caution the 
Committers could uſe for concealing thereof, and for preventing Diſcove- 
ries, comes now to be diſcovered in the ſeveral Parts and Ci:cumſtances of 
the Action, and by ſuch as were preſent thereat : Which being all con- 
22 does make up and infer the foreſaid Crime objected, and are as fol- 
oWs, viz. That the foreſaid Rencounter and Fight between Captain Green 
and his Crew, and the ſaid Veſſel the Moerceſter, and the foreſaid other 
Veſſel taken by her, happen'd on the ſaid Coaſt as above: Likeas, at the 
ſame Time, one or more of the ſaid Ship the /Yorceſter, her Crew being 
on Shore, and at ſome Diſtance from the Sea, heard the ſaid ſhooting, 
which brought the ſaid Perſons to the Shore, where they, at leaſt the Chy- 
rurgeon of the ſaid Ship the M orceſter one of them, ſaw her riding at a 
good Diſtance from the Shore upon her Birth (as they ſpeak) and having 
the other Ship at her Stern, as it were tied or towed to her, as being the 
Veſlel they had maſter'd or overcame, as ſaid is. Likeas, the ſaid Chyrur- 
your did ſee the Boat belonging to the ſaid Ship the Morceſter coming aſhore 
rom her, and the Chyrurgeon demanding, at ſuch of the Crew as were in 
her, what had brought them aſhore? They anſwered, that they had been 
Buſting (a Sea-Term, uſed for fitting and trimming a Ship for fighting) 
and that they had drunk, ſpilt, or ſtaved all their - and they were 
come for a new Supply ; and when a little Time thereafter the ſaid Chy- 
rurgeon went aboard the ſaid Ship the J/orceſter, he perceived the Deck 
thereof lumber'd and cover'd, and in a confuſed Manner, with Balls, Boxes 
and Goods; whereof when he aſk'd the Reaſon, John Madder, one of the 
Pannels, and a principal Actor in the Engagement, anſwer'd—Damn you, 
what haue vou to do to enquire? Meddle with your Plaiſter- Box. And when the 
Chyrurgeon went down to his Station and Cheſt, he called for one of the 
Blacks Antonio Ferdinando, and one Duncan Mackay now dead, and another, 
in order to dreſs them; but when he aſked What way they came by their 
Wounds, they declined to anſwer : Whereupon the 124 refuſing | 
to dreſs them, if they would not tell him how they got their Wounds, the | 
ſaid Fobn Madder came to the Chyrurgeon in a Paſſion, and aſked what was 
his Buſineſs to aſk ſo many Queſtions, when he did fee the Wounds fo 
Plain before him ? Calling him a Blockhead for not drefling them. And 
at length the Conteſt was ſo warm betwixt the ſaid MAadder and Chyrur- 
geon, that adder charged him to aſk no mote Queſtions, and he charged 


the Men wounded not to anſwer a Word: And further, order'd him back | V:z. HAT the Concluſion of the ſaid Inditment given on Satardty 


to the Shore, which the Chyrurgeon was forced to comply with. Where 


the Chyrurgcon meeting with Franciſco de Olivera their Linguiſter, aſked | cheat and Confiſcation of Moveables, ſhould extend to the Fſcheat ut 
him, Whether he ſaw any of the Horceſler's Men, that had carried the fore- | Confiſcation of the ſaid Ship and Cargo, by reaſon of the foreſaid Crime 
ſaid Ship ſo taken, into Ket/-n River? And the Linguiſter anſwered, that | Piracy: And that the ſaid Captain Thimas Green, &c. ſhould anſwel 
he had not; but that they were ſome of the Horceſter's Company, who, as | the foreſaid Concluſion, as thus explained, and extended to the Conia 
ſoon as they had brought her in, and made her faſt, took their Boat, and went | tion of the ſaid Ship and Cargo, as in the Cafe of Piracy, 
directly on board: The Ship taken being carried into Xeilon River, as ſaid is, | the foreſaid Fifth of March, which is the Day of * Com- Ales 
where the was left, with her Yards and 'Top-Maſts down, all unrigged, | pearance aſſigned to the ſaid Pannels, or at leaſt upon the 6th, 

And the ſaid Linguiſter told the Chyrurgeon further, That one Cage Commede | 7th, 8th, or gth Days of March thereafter ; as the true Import, or at la 
complained he had bought the ſaid taken Ship too dear; whereby it appears, | a clear Conſequent of the foreſaid Crime and Indictment given thereup®: 
The Lift of Witneſſes and Aſſizers remaining the ſame, as ſubjoines! 


that the ſaid Ship taken by Violence, was fold in Manner foreſaid, 


Likeas, for further Evidence of the ſaid Piracy, ſince the Time | the foreſaid principal Indictment. 


that John Reynolds, one of the Pannels, was ſeized with the reſt, for 
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he That though be had been baſely wicked, yet ſhe mould be lorry to 


| with Captain Drummond ? Upon which, James Wilkie fordearing a late 
dt 


, * nA 1 ** þ » 
3 _ 5 * g N 7 1 
* Ya) ny Sa 2 39 £ Y% 
"+1 N * * 
— N hs * 
— U % 
- 
* * 1 


* 
8 * " 
F 1 * 


PR l 


: 
* 


his Acceſſion thereto ; there was found n Letter wrote to him h 
Sarah Newlands, bearing Date the Gch of James 'wherein ſh: tells bn 
heat h 


were guilty of any thing that might bring him to the Gallows: 
fore 4140 him — confeſs ; aiding. That in his oon Leer, dts 
had ſe-n, he ſays, that ſome of their Men had baſely confeſſed: * 
ſays ſhe, implies, that they were guilty. And when Pe, nad; 23 
tioned upon his Letter, he acknowledged that he had wrote a Letter Wy 
Wife, the faid Sarah's Siſter, which had occaſioned her writin the by 
Letter to him: And thereupon he produced the Copy of the f. 5 
to his Wife, which agrees with what Sarah ſays; as the ſaid Copy 
Sarab's Letter (both put in the Clerk of the Admiralty's Hands, to be 1 
by the Pannels, bear. hs | 

And further : George Haines, one of the Crew of the [id Maredo 
ſince his coming to Scotland, and when at 1 being alked by ,! 
James Wilkie, Taylor, Burgeſs of Edinburgh, ſome Day in 28 1 
about his Brother Andrew M iltie, who went 2 in Captain 522 
mand's Ship; if ever the ſaid Haines had ſen the ſaid And eu Ia, 
his Voruge | He flew in a Paſhon, and faid, What Devil was hi; Conn 


till he ſhould be calmer, aſk'd the ſaid Haines again, Whether he ha 
heard or ſeen any Scots Ships, coming to or from the Zaft- Indies, dur 
their Voyage ? Haines anſwered, That when they were upon the Coaſ 
Ma'abar, a Dutch Ship inform'd them, That one Captain D 
commanding a Scott Ship, and having a Sloop in Company, way tural 
Pyrate: Upon which Haines ſaid, they mann'd their Sloop to de in Rea 
dinefs, but ſaw him not: Only a little thereafter, Haines auded, That l 
had in his Cuſtody the Time the ſaid Ship the JForcefler was ſeized, 
which he would not have fallen into the Seizer's Hands for twice the value 
of the Ship ; but that he had thrown it overboard : Addin further, Tha 
there was ſtill in the Ship what would never be found by the Seizers, uy 
leſs they pull'd her Board from Board, tho' he knew where the Thing ly 
Likeas, when after the ſaid James /Yilkie's Departure, one Aung Fes 
did, at his Defire, further enquire at Haines about Captain Drummmng, 
Ship ; he anſwered, That they had a Deſign to pump him, but that t 
ſhould not be the wiſer of him. At all which Paſſages, Kenneth Mak 
enzie, an Indweller in Canuengote, was a preſent Witneſs. And the fu 


Anna Seaton did further tell the ſaid Kenneth Mackenzie. That when (, WR * -5+ 
N 


expoſtulate with Haines for his being in a Paſſion, as ſaid is; he anfwere 
That he knew more of Captain W than he would tell at th 
Time: And that if the ſaid Andrew Wilkie was with Captain Drumny 
he would not be ſeen again. 

And further, The ſaid Anna Seaton heard the ſaid Haines own and & 
clare their ſaid Wickedneſs. And ſhe, and William Ii bad, one of the 
Gunners of Her Majeſty's Artillery, with one Ihn Hend+ſan Writer ig 
Edinburgh, being in September laſt at Anna Seaton's Mother's Houſe ; fg 
having drank a Health or two, the ſaid Haines, who was there preſent, fd 
in a melancholy Fit; and expreſs'd himſelf, That it's a wonder that fin u 
did not fink at Sea, God doth not make the Ground to fwallow us up, for the N 
edneſs that has been committed during the laſt Voyage on Beard of that Old Bitd 
Beſs ; pointing to Captain Green's Ship. And further, the ſaid Haina ſa 
That if what the ſaid Fobn Madder had done in the ſaid Voyage were wel 
known, he deſerved as much as his Uncle Madder met with at Amfterdan 
who was there burnt in Oil, for attempting to burn their Ships. al 
when, at another Time, the ſaid Anna Seaton told Haines, That the hl 
an old Sweetheart who went away with Captain Drummond, and woul 
gladly hear ſome Tidings whether he was dead or alive; the ſaid Haus 
who was then a Suitor of Auna Seaton's, aſſured her, ſhe would never ia 
him again, if he was in Drummond's Ship. 

And for a further Confirmation of the Truth of the ſaid Piracy, wha 
a Committee of Council was ſent to Bruntiſſand, to cauſe Search and ut 
load the ſaid Veſſel; it was found, by the Skippers and Seamen employ 
that the Goods aboard her were not ſtowed as Merchant Goods uſed tobe 
but were found in the Hold in ſuch Confuſion, as if taken by Piracy, a 
no otherways. Likeas, when the ſaid Ship the /Yorceft-r was ſeized, tht 
ſaid Jabn Madder being queſtion'd about Captain Dr ummond's Ship; it 
took out of his Pocket, or at leaſt ſhewed in his Hand, the Seal of the 
African Company; which he could never have lawfully got. 

By all which, they being joined and connected together (as a Diſcover 
of ſuch a Wickednels practiſed in ſuch remote Parts, and fo induſtriouly 
and obſtinately endeavour'd to be concealed, deſerves to be) the ſamek 
in all the Points and Circumſtances thereof; at leaſt ſuch, and fo mai 
of them as are relevant, and are offer'd to be proven by a cumulative Pry 
bation ; do plainly amount to ſuch a plenary Evidence, as may fully cow 
vince all impartial Men, that the foreſaid Captain Green and his ſaid Cres, 
are all and each of them guilty, Art and Part, of the foreſaid Crimes“ 
Piracy, Robbery, and Murder, or one or other of them above charged. Whid 
being found by a Verdict of an Aſſize before the Judge of the Auma 
and the Lords Aſſeſſors appointed by the Lords of Privy Council; is 
forenamed Perſons, and each of them, ought to be puniſh'd by Sentenct 
of the ſaid Court, with the Pain of Death, and Confiſcation of the 
Moveables; to the Examples and Terror of others, to do or commit u 
like in Time coming, 

Additional Concluſion of the Inditment, at the Inſtance of Mr. Alexana 
Higgins, Procurator- Fiſcal to the Court of Admiralty, againſt Caftal 
Thomas Green, Oe. 


the Seventeenth Inſtant, bearing the Pain of Death, and of H 
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her Alajaſty's Advocat. GERT 

and Mr. William Carmichael, her Majeſty's Sollici- 
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fe l Procurators in DEFENCE. | 
Wer Sir David T hoirs. Mr. Jobn Spotſwoed. 
Sir Walter Pringle. | Mr. 'Fobn Aupbinſlon. 
Mr. David Forbes. Advocats, 


os © 4" The Procurator-Fiſcal declared judicially, he * paſſed from 
oncey „int Samuel Urlines, Carpenter's-Mate of the Ship the Worcefter, 
line , 4 mow Poon, ol Daniel — Cook of the ſaid 
e hal in; whereupon were diſmi om the Bar. 

dun 51. 4 Alexander Higgins. 
ler Majeſty's Advocat for the Purſuers craved, that the 
turui 3 + Dyet againſt Captain Thomas Green and others, contained in 
n Rez. that Indictment with him, might be continued. | 
hat hy It was objected by the Pannel's Procurators, that the Dyet could not be 
(cized, continued againſt them ; being contrair to the Act of Parliament for pre- 
e va wurting tur eng Impriſonment, and contrair to an expreſs Clauſe therein. 
» Tha It was replied tor the Purſuers, that the Act of Parliament is opponed ; 
rs, u- hich only requires the Dyet of the Trial to be fixed within ſixty Days 
og ln. after Intimation, which was done; but then allows to the Purſuers to in- 
| E liſt; and to the Judge to determine by a final Sentence, within forty Days, 
m ie before the Lords of Juſticiary, and thirty Days, if before any other 
at t 

100 vage. 

the fa ; IV hich Objectian, with the Anſwers and Replies made thereto, 
hen , being conſidered by the Fudge and Aſſeſſors, they * repelled the Ob- 
(were ne jection, and continued the Dyet againſt the ſaid Captain Green and 


others, contained in the Indici 


t again him, till Wedneſday next at 
Nine of the Glock ;, and ordaine 


40 
d the Fannels to be carried back to Priſon. 


| It was alledg'd by the Procurators for the Pannels, that the 
+ indifled, Crime + libelled being alledg'd to be committed upon the 
©" Coaſt of Malabar, and by Engliſhmen ; they ought to be re- 
mitted to be tried in England; and cannot be judged by the Judge of the 
High Court of Admiralty and Aſſeſſors, who are not Judges competent. 

The Procurator Fiſcal and Purſuers Procurators anſwer'd, That th 


Id ban eo poned the Act of Parliament, 1681, which founds the Admiral's Juriſ- 
a (ad, 1 &ion in the Calc libelled : Declaring expreſly, That the High Admiral hath 
exe wel ſole agen 5, and Furiſdiction in all Maritime and Sea-faring Cauſes, 
flex dans Foreign and Domeftick, whether Civil or Criminal whatſoever, within this 
s n; and over all Per ſons, as they are concerned in the ſame : And that he 
4 r 6 bis Majefty's Lieutenant and Fuſtice General upon the Seas, &c. 

| Haim WER IWhich Alledgeance * and Anſwer, with the other Replies and 


4. + Duplices, being conſidered by the Fudge and Aſſeſſors ; they re- 
pelled the Alledgeance in reſpe of the Anſwer ; and found that 
the Fudge Admiral and Aſſeſſors are competent and proper Fudges, 


7 


148 dent i., 15 J Cognoſee and determine in the Caſe and Crimes libelled. 
uployl 1 JAMES GRAHAM, IJ. P. A. 
* HE Grounds of the Indictment, at the Inſtance of the Procurator 
= * Fiſcal, againſt Henry Keigle, George Haines, Samuel Mylcocls, 
this George Glen, Alexander Taylor, and John Bannantyne here preſent, being 
1 of th tully debated vivd voce: Ihe Judge of the High Court of Admiralty and 


Aſſeſſors continue the Dyet, at the ſaid Mr. Alexander Higgins s inſtance, 
againſt the ſaid Henry Keigle, and other Pannels abovenamed, till Tueſday 
Pha then gth loſtant, at Nine a-Clock in the Forenoon ; and or- 
lie. dain both Parties to give in their“ Informations betwixt and 
that Lime; the Purſuet to give in his betwixt and Thurſday 


a (trioul 
e ſamet 


90 80 next at Twelve a-Clock of the Day; and the Pannels to give in theirs 
ally co detwixt and Saturday next, at Twelve Afternoon thereafter ; in order to 
id Cres i recorded in the Court-Books: And ordains the Aſſizes and Witneſſes 
primes to attend then, and at the other Dyet upon Medneſday next, 
J. Which every, againſt Captain Green and others, + ilk Perſon under tne Pain 
{min alt of one hundred Hes; and the Pannels to be carried back to 
icil ; e reſpective Prilons. | 
Sentence FAMES GRAHAM, I. P. A. 
* CURIA JUSTICIAR!A, Supreme Curig Admiralitatis tenta 
in Pretoria, vel nvoa Dams Seſſianis Burgi de Edinburgh, ſepti- 
Ile mo Die Menſis Matti, 1705, per Fudicem dict Curiæ, & per 


Honoratiſſimos Virus, Joannem Comitem de Loudoun, Joannem 
Dominum de Belhaven, Damiuss Robertum Dundas de Arneſ- 


2 


gaturdh toun, Joannem Home de Blackadder, & Joannem Cockburn de 

nd of I Ormiſtoun, Afefſores. : 

cheat 1 Curia Legitime Affirmata. 

Crime 

anſwer Intran, 

Conf N eptain Thomas Green, Commander of the Ship called the JYorcefter, now 
in Bruntifland Harbour. 


== John Madder, Chief Mate of the ſaid Ship. 
Lehn Reynolds, Second Mate of the (aid Ship. 
omas Linſteed, Aſſiſtant to the deceas'd Supercargs of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship. 
james Simpſon, Gunner. 
ndrew Robertſon, Gunner's Mate. 
John Bruckley, Seaman. 
eorge Kitchen, Seaman. . 
= of them indicted and accuſed at the Inſtance of Mr. Alexander Hig- 
or. V. 


or at lea 
zereupel: 
joined | 


INS. 
UE 


. or Piracy. 


{ditment raiſed 


if t aſſoilzied, he may be adduced as a Witneſs for the ſaid + 


JAMES GRAHAM, J. P. 4. 
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gins, Advocat, Procurator Fiſcal to the High Court of Admiralty ; for the 
Crimes of Piracy, NPs and Murder, ts "— CERNER in the In- 
nit them thereanent | in th I 
the Fifth — inflanc 7 , infert in the Court ho m- 
„ ÞPYRBVUERS. 
Mr. Alarander Higgins, Procurator Fiſcal. 


Sir James Stuart, her Mai ys Advocat. 


Sir - avid Dalrymple, and Mr. William Carmichael, her Majeſty's Solli- 
CITOTS, 
Sir Patrick Hom, 
Sir Gilbert Eliot. 
Mr. Alexander Mackleed, 
Mr. Francis Grant. 
Advocats. 
Procurators ih DEFENCE. 
Sir David Thoirs. Mr. George Alexander, 
Sir Walter Pringle. | Mr. Fohn Elphin/ton. 
Mr. David Forbes, Mr. Fohn Spotſwood, 
a Advocats. 


The Grounds of the Indictment at the Inſtance of the Procurator Fiſcal, 
againſt Captain Green, and other Pannels here preſent, and the Reaſons 
why John Reynelds, one of the Pannels, who is a Witneſs 
cited in the 4+ Exculpation, at the Inftance of the other Pan- Pla of D. 
nels, ſhould be tried firſt upon the Libel, to the Effect, that 7. 


. 


other Pannels in the foreſaid Exculpation, being debated 1 * 
viud voce; the Judge of the High Court of Admiralty, and | 
Aſſeſſors, continue the Dyet at the ſaid Mr. Alexander Higgins's Inſtance 
againſt the ſaids hail Pannels, till Tze/day the thirteenth Elan, at Nine 
a- Clock in the Forenoon: And ordains both Parties to give in their Infor- 


| mations betwixt and that Time; the Purſuer to give in his betwixt and 


To-morrow ; and the Pannels to give in theirs betwixt and Saturday 
thereafter, in order to be recorded in the Court Books : And ordains the 
Aſſizers and Witneſſes to attend with ilk Perſon, under the Pain of two 
hundred Merks ; and the Pannels to be carried back to Priſon. 


FA. GRAHAM, I. P. A. 


„ 
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* Plea, or Brief. 
For Mr. Alexander Higgins, Procurator Fiſcal of the High Court of 
Admiralty : 


. 


Captain Thomas Green, Commander of the Worcgſter, and his Crew 
and Complices. | 


HERE being two“ Libels raiſed before the High Court 

of Admiralty, and the Lords A ſſeſſors appointed by the 
Lords of Privy Council, both at the Inſtance of the ſaid Mr. 
Alexander Higgins; but the firſt againſt Henry Keigle, Carpenter in the 
Ship called the Morceſter, now in Bruntiſſand Harbour; Samuel Urline, his 
Mate ; George Haines, Stewart of the ſaid Shipz Daniel Stringman, Cook 
in the ſaid Ship; Samuel J/ilcocks, Chyrurgeon's Mate; George Glen, Seaman 
there; Henry Barnes, Seaman there ; Alexander Taylor, Seaman there; and 
Jahn Ballantyne, Seaman there: And the ſecond againſt theſaid Captain Wa- 
mas Green, Commander of the ſaid Ship the Morceſter; Captain Fohn Mad- 
der, Chief Mate of the ſaid Ship; ＋ Reynolds, Second Mate of the ſaid Ship; 
Thomas Linſtead, Aſſiſtant to the deceas'd Supercargo of the ſaid Ship; 
James Burn, Boatſwain of the ſaid Ship; James 1 Gunner of t 
laid Ship; Andrew Robertſon, Gunner's Mate Jo n Brucklie, Seaman 
there; and George Kitchen, Seaman there; all Priſoners. 

Both the Libels being the ſame, the Tenor thereof prefixt to the Infor- 
mation is verbatim conform to the Indictments on the preceding Pages, in 
the Court holden the Fifth of March, 1705, and whereto this refers. 

When the F haill. foreſaids Pannels were brought to the 
Bar, and the ſaid Libels read againſt them; the Procurator ® whole, 
Fiſcal declared, That he inſiſted firſt upon the firſt Libel, vi. 
againſt the ſaids Henry Keigle, Carpenter; Samuel Urlane, George Haines, 
Daniel Strirgman, Samuel MWilcocis, George Glen, Henry Barnes, Alexander 
Taylor, and John Ballantyne; and after ſome Debate moved by the Pannels 
Procurators, that the Fenn having uſed the Method preſcribed by the 
Act of Parliament, to bring themſelves to a Trial within ſixty Days, they 
ought now all of them to be inſiſted againſt; and it being anſwered, That 
all that the Act of Parliament required was, That a Day ſhould be fix'd 
for the Trial within ſixty Days after the Charge given for that Effect; the 
ſame was done, and alſo the whole Pannels fo far inſiſted againſt, that 
their Libels were read, which fully ſatisfies that Part of the Act; and that 
as to further inſiſting, proſecuting and concluding, the Act of Parliament 
allowed fourty Days further before the Commiſſion of Juſticiary, and thirty 
Days before any other inferior Judicature : So that the Procurator Fiſcal 
might very well proceed againſt theſe contained in the firſt Libel this Day, 
and continue theſe contained in the ſecond Libel till the next Court-Day. 
The Lord High Admiral repelled the foreſaid Alledgeance made for all the 
Pannels, and allowed the Procurator Fiſcal to inſiſt againſt theſe in the 
firſt Libel, the foreſaid 5th of March, and continued the Dyet againſt theſe 
in the ſecond Libel, till the 7th of the ſaid Month. 


— — 


® Indifiment. 


It was then alledged for theſe in the firſt Libel, No Proceſs, in regard 
the Crimes charged were libelled to have been done in the E. Indies in 
Malabar, far without the Scottiſh Seas, nor was there any Accuſer either 
of the Owners of the Ship and Goods, or of the neareſt of Kin of the Per- 
ſons alledged, Murder'd ; fo that the Admiral was incompe- 5 
tent to this Trial; For the competentia fori (Competency of the , =” 
Court) + in Criminals, being founded either in the locus delifti 
(the Place where the Crime was committed) or in the locus d micilii (the Place of 
Habitation of the Pannels)or in the locus originis ( Place of Birth ) neither of theſe 
could beſubſumed upon in this Caſe : The Pannels Engli/bmen and Sirangee, 
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(579) _ | 
and the Crimes libelted to have been committed in the 
® allowing. Eat Indies, as ſaid is. And * eſto, that the Crime of Pi- 
| racy may be tried any where, where the Pirates are found, 
yet that is only where the accuſed are notoriouſly ſuch, And farther, tho 
the Pannels could be accuſed here in Scotland, yet they could 
be only accuſed before the + Commiſſion of Juſticiary, and 
not before the High Admiral, whoſe Leon extends 
no further than the Seas within the paſs of her Ma- 
. > Sovereignty, | 
o all which it is anſwer'd by the Purſuer. 1. That though the Com- 
petency of the Judge in Criminals be ordinarily ſaid, to be found either in 
loco delicti (the Place where Crime was committed) or in loco damicilii ( Place 
of Habitation of the Delinquents) or in loco originis (the Place of their 
Birth) yet there is a ſuperior Conſideration, and that is the locus depreben- 
feonis (Place where they were taken) where the Criminal is found and de- 
prehended, which doth fo over-rule in this Matter, that neither the locus 
dAdaumicilii (Place of Habitation) nor the locus originis (Place 
of Birth) doth 4 found the Judges Competency, niſi ibi 
reus deprehendatur (except the Criminal be apprehended 
there). And ſo it is that here the Pannels were and are 
deprehended, which happening in the Cauſe of Piracy, a Crime againſt 
the Law of Nations, and which all Mankind have an Intereſt to purſue, 
+ Wherever the Pirates can be found : The Procurator-Fiſcal's Intereſt to 
purſue is thereby manifeſt, and the Pannels being here deprehended, can- 
not decline the Admiral's Juriſdiction as incompetent. 2. As to what is 
alledged, that the Pannels are not libelled to be habitual and notorious 
Pirates, but on the contrary, had and do produce a Commiſſion, which. 
frees them of that Suſpicion. | | 
It's anſwer'd, That Piracy being + libelled, as to the 
Particular charged, even habitual Piracy is thence preſum- 
ed; but a ſingle Act of Piracy-libelled, doth both give the 
Purſuer a ſufficient Title and Intereſt, and like ways founds the Admiral's 
Juriſdiction, in reſpect the Pannels charged for Piracy are here found. And 
3. The Lord High Admiral is moſt proper for this Cognition and Trial, 
becauſe by the Act of Parliament, 1681, he is declared to 
be || Juſtice-General upon the Seas, which albeit it be li- 
mited inwardly towards the Land, yet 2 is not li- 
mited ; ſo that the Lord High- Admiral is there declared to 
have the ſole Juriſdiction in all Maritime and Sea- faring Cauſes, Foreign 
and Domeſtick, whether Civil or Criminal, within this Realm, and over 
all Perſons, as they are concerned in the ſame, which as to the deas and all 
Maritime Crimes whatſoever, makes the High Admiral Juſtice-General, as 
ſaid ie, without Limitation ; and therefore it is in vain for the Pannels to 
pretend, that if their Cauſe be cognoſcible here, it muſt atleaſt be tried be- 
fore the Commiſſion of Juſticiary, ſince the Lord High-Admiral is in this 
Caſe fully veſted with the Juſtice-General's Power ; and as for what may 
be the Cuſtom of England, it doth not concern, nor can be any Rule for us, 
* corfidered. And the Lord High-Admiral and Aſſeſſors having“ ad- 
+ declining e Viſed the Debates, they repelled the Declinator t, and found 


Court for 
riminal Caſes, 


1 


+ mentioned in 
_the Indici ment. 


Lord Chie 
* ice. 4 


Furiſditticn of the Court competent. 

ebe Court. Thereafter it was alledged for theſe in the firſt Libel, 
$ Summonedor That they were conveened 5, as *. been of Captain 
yought to the Green's Crew, and his Complices in the Crimes libelled ; fo 


6 that he being their Commander and Captain, they could not 
be put to anſwer, unleſs the Captain himſelf was inſiſted againſt ; ſeeing 
firſt, it was obvious, that he being their Commander and Captain, ought 
firſt to be anſwerable, And hong, That they being under his Command, 
could not be charged for any thing alledged done by them as his Crew, 
unleſs he were firſt tried, ſeeing that he might have Defences both for him- 
ſelf and them, which probably they could not make for themſelves. 

To which it was anſwered by the Purſuer, That the Cap- 
® breug/t before tain and his Crew were not “ conveened for any thing al- 
the Court, ledged acted by him as their Captain, and by them as his 

Crew, but were all conveened as Complices and focit (i. e. 
Fellow-Criminals) and Partakers of the foreſaid wicked Crimes of Piracy, 
Robbery and Murder; which Crimes as they could be warranted by no 
Commiſſion or Character the Captain did or could pretend, ſo could they 
be as little warranted by their Condition of being ſubject to him as his 
Crew; for here the Saying holds, That they were all hie foci; & facinus 
ques inquinat æquat, (i. e. they were Fell,ws in this Caſe, and being defiled 

with the ſaid Crime, were in that Reſpett equal.) As allo the 
& Injuſtice, other Maxim, That $ Wrong has no Warrant; and there- 
fore, ſeeing that neither the Captain's Character, nor their 
Condition as his Crew, could be pretended as a Defence either to him or 
them; and that the Libel of the foreſaid Crimes did charge them all, as be- 
ing Sccii, and together involved therein; and that without Queſtion, in 
the Caſe of ſuch an Acculation for ſuch horrid Crimes, every one muſt an- 
{wer for himſelf; the Alledgeance could not be“ reſpected. 
Beſides that it was evident, that if Captain Green, and theſe 
in the ſecond Libel, were all confeſſing and pardon'd ; yet 
the firſt Libel againſt theſe of his Crew therein contained, would ſtill law- 
fully proceed ; and Captain Green himſelf, and thoſe joined with him in his 
Libel, might be made uſe of as Witneſſes againſt theſe contained in the firſt 
Libel. By all which it was evident, That the Trial ought to proceed a- 
gainſt theſe in the firſt Libel, without reſpect to the foreſaid dilatory Defence. 
This being the dilatory Defence objected againſt the firſt 
Libel, and anſwered above; and the “ peremptory Defences 
: againſt both Libels being common and coincident, for the 
more clear Method; the dilatory Defence proponed alſo for theſe contain- 
ed in the ſecond Libel, with the Anſwers thereto, are hereunto ſubjoined. 
The Dilatory then propoſed for Captain Green, and others (in the ſe- 
cond Libel) was, The foreſaid Fohn Reynolds was conveened 
and + impannelled with him; whereas it was acknowledged 
by the Purſuer, that Reynols was aſhore the Time of the 
Piracy, and other Crimes libelled to have been committed by Captain Green, 
and the reſt of his Complices ; whereby Reynolds appeared, even by the 
Purſuer's Acknowledgment, to be innocent. Like as Cap- 
tain Green and the other Pannels, had raiſed an“ Exculpa- 
tion, and therein had cited Reynolds for a Witneſs : So that 
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Green and the other Pannels had-good Ground to demand, that Reply 
might be firſt tried, and ſo purged from being Seaus. _ | 
Criminis, s Fellow-Crininal) and put in 1 Caſe to be 3 t Condit, 
Witneſs, for the Captain and the other Pannels, to prove © 

their Grounds of Exculpation. For there could be nothing more reaſty, 
able, as it was alſo ordinary, than that when a Purſuer did raiſe 3 Li 
againſt ſeveral Perſons (whereof ſome were innocent, ktid might de is 
neſſes for the other Criminals and Pannels), theſe other Pannels . 
juſtly crave, that ſuch as they alledged to be innocent might be firſt u 
and purged, and ſo made capable to be Witneſſes; ſince otherwa = 
malicious Purſuer might include both the Defenders and all their W. 
ſes in one Libel : And thus by making the Witneſſes Socii Criming, (N 
low-Criminals) in the Libel, prejudge the Defenders of all their Evidency 
and Defences, 

To which it was anſwer'd for the Purſuer, That he acknowled 
when ſuch a Courſe was taken, to include both Actors and Witneſs, 
one Libel, with a Deſign to make the Witneſſes ( which the Actors wa 
to uſe Socri Criminis ( Fellew-Criminals) and ſo to deprive the Addon g 
their Defence, and the Probation thereof; theſe Actors might, 
and were allowed to “ condeſcend upon thoſe whom Nev * ne 
intended to uſe as Witneſſes, and at the ſame Time to pro- 
poſe a Ground of Exculpation for them; and ſo crave that they might by 
firſt tried upon the foreſaid Ground, to the effect that if thereupon acqui 
they might be in Caſe to be Witneſſes. But this could never be pret ; 
to by any of the Pannels: For an antecedent Trial of ſuch of their Sun 
they alledged were innocent, and to be their Witneſſes, unleſs at the {ang 
Time d n did condeſcend upon the Ground of their Innocence A bels 
upon the Ground of their Exculpation, whereupon they defired them ty de ind 
firſt tried: For otherways there could be nothing more groundleſs, and i 1730 
effect) manifeſtly tending to elude all Criminal Procetding againſt Com. the 
plices of the ſame Crime, than to allow any of them at Random to crave 
others to be firſt tried; and ſo the Trial to proceed of one q 4 
ſingle Perſon after another, until all ſhould be F affoilzied, g yung | 
Whereas the true and plain Method was, and is, That the | 
Purſuer infiſts againſt ſuch as he pleaſes, either ſingly or 
Jointly ; and unleſs ſome | Speciality be alledged, why the 


| Special ag 


Trial of one ſhould proceed before the Trial of another, it 1 
never was, nor could be left to the Arbitriment of the Pannels. And thy to L 
it was practiſed in all the Inſtances alledged by the Pannels, of trying fuk care 
as were impannelled for Sacii Criminis ( Fellow-Criminals) to be firſt pur 2. 
in order to be Witneſſes, viz. That the ſame was never allowed, ual Nat 
ſome Ground of Exculpation was poſitively alledged for clearing of ther inde 
Innocence, And therefore, unleſs Captain Green, and the other Pannel, WW char 
will poſitively offer to prove, that Reynold5 (whom they would have it LO 
tried) was alibi (elſewbere) and not preſent in the Action; their arbi 2 M. 
Demand of having him tried in the firſt Place, without any Reaſon Pala 
ſigned, cannot be regarded. Which Debate being heard, of th 
the Lord High-Admiral and Aſſeſſors + ſuperſeded to give 4 4 of D 
Anſwer, until the Defenders ſhould give in their other De- are C 
fences, and all ſhould be informed upon together. 3. 
Theſe being the Preliminary Defences, ſeparately proponed by the e fore 
ſons conveened in the firſt and ſecond Libels; the following Defence: wal anſw 
proponed in common by the Defenders in both Libels. deſce 
And 1. | hat the Libel was informal and inſufficient, as where 
being too general and indefinit, And 2. That it did not con- nans, this ( 
deſcend upon Day and Place. And 3. That the Qualifica- been 
tions whereupon the Relevancy appeared to be founded, prove 
were wholly + irrelevant. And 4. That the additional f i»/»f, oi offers 
Concluſion was groundleſs and unwarrantable. nor 10 be jofan e P 
And as to the firſt of theſe Defences, it was alledged/ That in Cr 
the Libel was informal and in(uflicient, as being too general and inden lefs it 
not condeſcending upon the Name and Deſignation of the Crime 
Ship t wrongouſly attacked, nor upon the Perſons and De- tf wrog/4 WW And t 
ſignations of theſe alledged to be murdered, nor upon the may d 
Quantity and Quality of the Goods alledged to be robbed and ſpoiled: WF other 
which ought to be done, ſeeing that Criminal Libe!ls ought to be cem offer t 
and not general and indefinic ; whereby alſo the Defenders might be] needs 
judged of Defences, that might ariſe to them upon a particular Cond Lawyc 
cendance. As for Example; if the Name and Deſignation of the & The 
were condeſcended on, they might prove the ſame Ship to be yet exit tions o 
And ſo of the Perſons alledged murdered, they might prove them to t infe 
ho alive: As alſo, that the Goods alledged robb'd, were yet extant, W Cerpus 
awfully diſpoſed on by their Owner, which 
To which it was anſwered by the Purſurr, That he opponed his L de pro: 
which was libelled as detinitly as the i'hing would allow: For it being there c 
belled, that the Pannels did, without any lawful Cauſe or Warragd, this ſu, 
tacque a Ship ſailed by her own Crew, and having her own Cargo abe their j: 
and that they over-maſter'd the {aid Ship in hoſtile Manner, and mum To: 
the Men, and robb'd their Goods. Theſe were certainly Crimes m in a M 
in themſelves; and if the Pannels had acted them in ſuch Manner, s or as te 
deſtroy the Ship and the Men, and embezled the Cargo, fo as no f conſide 
Knowledge could be had thereof, it was only an Aggravation of their with pc 
lany and Wickedneſs, but could never hinder the Accuſation to prockt in whic 
ſeeing that whatever the Ship, or Men, or Goods were, it hut ot! 
was certainly Piracy, Robbery and Murder, to attacque a @ ;, 1200 Unps, | 
Ship“ hoſtilely, and to deſtroy the Men, and rob the Goods. Atanzer. luch Ct; 
And further, A Condeſcendance was not at all in this Caſe kere all 
neceſſary, ſeeing that any ſuch Condeſcendance could be no Gram ing | 
Exculpation. For whether the Ship was of ſuch a Name and D makes 
nation, or of another; or whatever the Men and the Goods weſt, | Corpus | 
the Crime was ſtill the ſame; viz. To attack and invade a free the a 
without any Cauſe or Warrant, and to kill her Men, and aſo, ur 
Goods. libellec, 
And furder ; It's very well known in our Criminal Practice, that Re Body to 
beries and Depredations are ſuſtained, albeit neither the Quality of the Loan Feed to 
nor their Owners be condeſcended on: And, in effect, the Pannels* Prove t 
Defence of Indefinitneſs upon tne Ground foreſaid is ſuch, that if ere the Eſſe 
the Road of Leib, before Hundreds of Spectators from both Coaſts, one * 
ere a 


ſhould attack another, and hoſtilely invading her, ſhould deſtroy het! 
ſeize her Geode, and fink the Veſlel, without ſuftering either Veſſel, M 


according to the Method practiſed in Criminals, Captain 
10 


3 * 
* 5 
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+. to be known there could be no criminal Libel upon it; becauſe, 
Goods ® , Hundreds ſee the whole Action, yet it could not be more 
: oe) "yelled; fave that the Commander and Crew of the one Ship at- 
Jet - 12 other hoſtilely, and deſtroyed her Men, and ſeized her Goods, 
ſunk her without further Condeſcendance ; which were moſt abſurd. 
— therefore the Libel, as it's libelled, both as to Ship, Men, and Goods, 
Ak murder d, and robb * 1 e any juſt Cauſe or Provocation, is 
nch ently definit and moſt relevant. 
eden the Defenders alledged, this Indefinit libelled ſhould the 
A de rejected, becauſe that the Pannels were clothed with Commiſſion; 
2 tho” they did not plead to exculpat the particular Charge brought 
— them, yet was always a ay of Ar that oy. ed 
woefully 3 unleſs the contrair were made appear, by a particular Conde- 
len us anſwered, That nothing did charge the Pannels more home than 
leading of this Commiſſion, in ſo far as firſt, They neither could nor 
1 plead it, to exculpat the Piracy, Murder, and Robbery charged. 2. It 
did not ſo much as 8 ny N for * Pannels; A 8 
r of the Commiſhon obliged them to keep a particular Journa 
of 3 Veſſel they = n and their 2 were 
by themſelves, and no ſuch Thing appeared in their Journals. 
wp dA it was manifeſt, that their Pretence of a Commiſſion is only 
5 more wickedly to cover their Villany ; ſince they can alledge nothing 
acted ſuitably to their Commiſſion, but that their own Jour- 
nals + redargues them, 
pt The ſecond Defence alledged by the Pannels in both Li- 
bels, was, That the Libel was ſill defeCtive and imperfeR, wanting Day 
ind Place; in ſo far as the Place was generally deſigned the Coaſt of Ma- 
lar, which is of a long and vaſt Tract, and the Day was one or other of 
the Days of February, March, April, May, which is indefinit, and as good 
as no Day. And Day and Place were not only required to be 
q 4 Belk condeſcended on by our old Law, 4 —_ attach, but the 
BY Condeſcendance is = neceſſary for the Defender's Excul * 
on; ſeeing that if Day and Place were condeſcended on, he might 
— prove Nmſelf alibi (elſewhere) and ſo clude the Libel, which now he 
t do. | 
7 which it was anſwered, That the Condeſcendance in the Libel, as 
to Day and Place is ſufficient; becauſe the Facts objected are thereby de- 
es and Place are never eſſential to a Libel, except where either the 
Nature of the Crime, or its particular Specification requires it; for then 
indced, it muſt be diſtinctly and poſitively libelled. As if a Man either 
charge another, 4 5 ep] N by = yu a prey * = 
D's Day ; then the s Day muſt be condeſcended on. Or i 
| Man libel noche for beating, or drawing his Sword within the King's 
Palace, where the Place is alſo eſſential, But as to other Crimes, which 
of their own Nature are Crimes at all Times; for what can the mention 
of Day or Place ſignify in ſuch Crimes, as at all Times, and in every Place, 
are Crimes without Exception. And ſuch are the Crimes libelled. But, 
3. If it be ſaid, that the condeſcending on Day and Place is neceſſary to 
afford the Defender his juſt Exculpation of alibi (being elſewhere :) It's 
anſwer's, That in that Caſe, the Defender may put the urſucr to con- 
deſcend = 44-4 =_ 4-46 for proving * Ki rs of alibi ( _ elſe- 
where) as ſaid is. But then, in common Senſe and Law, it muſt be upon 
this Condition; that the Defender acknowledge the Crime charged to have 
been committed; and only endeavours to exculpat himſelf, by offering to 
prove alibi (being elſewhere), and that more pregnantly than the Purſuer 
offers to prove his Inditment. For what Senſe or Reaſon is there, chat 
the Purſuer ſhould be put to condeſcend poſitively on Day and Place, 
in Crimes that are Crimes at all Times, and every Where; un- 
leſs it be for this very Reaſon, that the Defender acknowledging the 
Crime offers to purge himſelf by the Exception of alibi ( being e/jewrere) ? 
And therefore, fince Day and Place are libelled in ſuch a juſt Latitude, as 
may declare the Facts and Crimes charged; and that the Defender, on the 
other Hand, doth not acknowlege the Facts and Crimes themſelves, and 
offer to clear themſelves by the Exception of alibi (being elſewhere), there 
needs no further Condeſcendance. And this is the conſtant Opinion of 
Lawyers, and the perpetual Cuſtom of our Practique, | 
The third Defence proponed for the Pannels, was, as to the Qualifica- 
1 228 2 ney wow * ways 3 an” ow be e. 
to infer the Concluſion of the Libel, in as much as, 1. erc was here no 
Cerpus delifti, viſible Eſſect or Subject of the Crime, offered to be proven, 
which is always neceſſary, and principally where the Crime is offered to 
de proven per Preſumptiones & Indicia, by Preſumptions and Tokens : For 
there cum conſtat de Corpore delicti, when the e of the Crime is viſibſe, 
this ſuſtains the Preſumptions, and gives the Indicia, Tokens or Signs, 
their juſt Weight. 
To which ' ai anſwered, That the Pannels Procurators appear to be 
in a Miſtake, either as to what is a Corpus delicti, the Subject of the Crime, 
or as to what is meaned by it: And for clearing of this Point it is to be 
conſidered, the Crimes are of two Natures, ſome cum Een permanente, 
with permanent Effects, as the killing of a Man or the burning of a Houle ; 
in which Caſes the dead Body, and the Rubbiſh, are permanent Effects: 
But other Crimes have no ſuch permanent Effects, as treaſonable Plot- 
| P | 
tings, Falſhoods, Blaſphemies, and the like, where indeed there is no 
luch Corpus delifti, Subject of the Crime as in the former Crimes; but 
ere all the Crime conſiſts in Fats & Animo, in the Fact and Way of 
doing it; and the Fact, tho' tranſient, yet if dalaſe, unjuſtly done, 
makes the Crime. And therefore, according to this Diſtinction, the 
Corpus delicti, Subject of the Crime, is never requiſite to be proven, but 
in the aforeſaid Crimes that leave permanent Effects; and neither then 
alſo, unleſs the Crimes be libelled with theſe Effects: For, if it ſhould be 
libellec, for Example, that a Murderer not only killed, but burned the 
Body to Aſhes, or drowned it in the Sea, there would be no farther 
need to prove this Corpus delicli, Subject of the Crime, but only to 
prove the Fact of killing, and killing o/;/e, unjuſtly, in which indeed 
the Eſſence of the Crime conſiſts. And thus in Confeſſions, as well 
as in Libels ; if a Man confeſs a Murder, and yet the Body murdered no 
Where appears; then the Confeſſion is not raſhly to be laid hold upon, 


(382) 
| becauſe it pay proceed from Deſigh or Melancholy: But yet, even iu this 
Caſe, that the Confeſſion ſhould bear not only the Murder but the de- 
ſtroying of the Body murdered, by Fire or Water, as ſaid is, then all the 
Enquiry would be, whether the Fact of Murder be proven br not? Which 
Things, if applied to ourpreſent Caſe, where it is expreſly libelled, not only 
that the Pannels invaded the Ship by Piracy, but that they threw the Men 
murdered over-board into the Sea, and alſo fold the Ship; all the Enquiry 
that remains is, whether this Fact was ſo done or not? And the Libel is 
moſt relevant, tho neither Ship or Men appear. And yet farther, it the Pan- 
nels Procurators will ſtill be ſo + graffier as to require a Corpus 
delifti, Subject of the Crime, when it's expreſly libelled, that ? — Bar fag 
the Effect of the Delict, was deſtroyed and put out of the mnt 
Way, they may ſatisfy themſelves, that the Goods robbed are ſtill extant; 
and were found on board of Captain Green's Ship: And therefore 'tis plainz 
that in this Caſe, and to ſuſtain the Indicia, Tokens and Qualifications li- 
belled on, there needs no farder either Condeſcendance or Proof, of the 
Corpus delicti, Subject of the Crime, which was induſtriouſly deſtroy'd. 
But, ſecondly, it was objected, that all the Qualifications are inſufficient 
and remote, and at beſt but probable: Whereas the known Rule is, that 
Crimes muit be proven either per 7e/tes, by Witnefles above Exception, or 
per Dacumenta — a, very clear Proots, or per Indicia indubitata, un- 
doubted l'okens: None of which hold in this Caſe ; for as for the Indica, 
Tokens, there is not one of them but take the ſame ſingly, as the 
Hearing of Shooting on the Shore, the ſeeing the Ship IWorcoefler having 
another lying at her Stern, the Boats coming aſhore for Watcr, and the 
Crew ſaying, they had been a buſting, & fic de ceteris, and ſo of the reſt ; 
but take them fingly, and they may all have a good and innocent Con- 
ſtruction. Nor can it be ſaid, that jointly they become fironger and for- 
tify one another, as ſingle Arrows eaſily broken when apart, yet cannot 
be broken in a Sheaf, becauſe that all the QuJlitications, and [ndicia, To- 
kens in the Libel, with the foreſaid Conſtructions, may be put upon themg 
the Conſtructions will {til} take off tie Face; beſides that, it's well Known, 
that there are ſome Indicia anly probabilia, ſome Tokens only probable, 
and that the Law requires Indicia indubitata, undoubted Signs, it being ſtill 
the ſafer Side to ſpare doubtful Innocents, than to condemn only preſumed 
and probable Guilt, To all which is to be added, I hat's the common 
Opinion of Doctors, that Preſumptions can ſcarce ever conclude ad Pœ— 
nam ordinariam, to ordinary Puniſhment, but at the moſt only ad Panam 
avitrariam, to Puniſhment at Pleaſure of the Judge: And 
Mackenzie, in his + Criminals, ſays, „ Preſumptions are only t 2 fo 
founded on may be's, which may not be; and to allow "rs 
Crimes to be proven by Preſumptions, would leave Judges to be arbi- 
* trary.” So that the common Opinion runs againſt Preſumptions. But, 
To all this it's anſwered, That yet it is clear Law, that Crimes may 
be proven per Indicia indubitata, by undoubted Tokens, which in Law are 
no more than violent Preſumptions, guz Fiden extorquent, that force a 
belief: But the {ruth is, That in this Caſe, the Purſuer hath not only 
Iniica indubitata, undoubted Tokens, but likewiſe poſitive Witneſſes, and 
alſo Documents in Writing; which, all being conjoyned, do make a ſatis- 
fying Evidence, and fix a clear Conviction ; which is the utmoſt Deſign of 
Probation. But, ſecondly, it's moſt certain, both in Law 
and + Pratiquz, that many Crimes are only diſcover'd and + Prafice, 
proven per Preſumptiones & Indicia, by Preſumptions and : 
Tokens; and that the Doctors in ſeveral Crimes, eſpecially thefe more. 
atrocious, as Treaſon, Piracy, Forgery, and the like, where Wicked- 
neſs endeavours moſt induſtriouſly to hide icſelf, do allow and approve 
Probation per Indicia, by Tokens, as moſt neceſſary for the puniſhing of 
theſe Crimes. It were needleſs to multiply the Citations, both from the 


| Law and Doctors, that might be ad4uced in this Caſe, as J. 738 2. D. 


de Teſtib. where the Reſcript bears, Qua Argumenta ad quem Modum pro- 
bande, cuique Rei ſufficiant null» certo Modo ſatis definire poteft : ** The Ar- 
guments to be uſed, and the Manner of proving every Thing ſufficient- 
”" * can't certainly be defined, and ſo forth: and ſo concludes, Non 
utig; ad unam Probationis Sprciem (ognitionem flatim alligari debere, ſed ex 
Sententia Animi tut, te e&/timare opportere, quid aut credas aut parum probatum 
tibi opinaris Item. J. 22. cad. ad legam Corneliam de ſfalſis, ubi falſi Examen 
inciderit, tunc acerrima fit indazo, Argumentis, eftibus, Scri/turarum Col- 
latione, alliijqre Veſtigus Veritatis, &c. ** You are not to be tied in takin 
*© Coymzance of a Matter to one Method of Probation, but you muſt a& 
according to your own Judgment, and conſider what you are to be- 
„ lieve, and what you think not fully proved. Jtem, &c. when the 
„ Falſhood of a Thing is to be enquired into, then a moſt ſtrict Search is 
„to be made, by Arguments, Witneftes, comparing of Hands, and 
„other Signs of ruth, Sc.“ By which Law it's plain, that Indicia & 
Preſumptiones, Tokens and Preſumptions, have Place, and may make full 
Faith; and how can it be otherwiſe, ſince firſt, it is certainly the Intereſt 
of Mankind that Crimes be puniſh'd. 2. It's no leſs certain, that Crimes 
endeavour to cover themſelves. 3. That Proof or Probation is only to 
make an Evidence for Diſcovery. 4. That the End and Standard of this 
Diſcovery, and of all Pribation, is the ſatisſying Conviction of the Judge 
that has Power to puniſh, Now if moſt Crimes be committed without 
Witneſles, and yet do otherways appear certainly to be committed; and 
if this Certainty ariſe from Preſumptions, and be withal ſatisfying, it is 
juſt the ſame as if the Crime was proven by many Witneſſes. And thus 
Matheus de Criminibus, Tit. de Prebationib. cap. 6. per tatum, and Gail. 
lib. 2. Of. 149. Numb. q. where he reaſons moſt juſtly upon Probation 
by Preſumptions, where there is a Difficulty by Reaſon of the Want of Wit- 
neſſes; and ſtill brings the Matter to this true Period, That whatever 
Way Faith be fully made to the Judge, either per Te/tes, or per Indicia, or 
per Preſumptioncs, either by Witneſſes, Tokens, or Preſumptions, the 
End of Frobation is attained, and ſo the Evidence ſufficient. 

The Procurators for the Pannels alledged, That this were to make 
Judges too arbitrary; but tho' it hath indeed been the Care of all Lawyers 
to prevent Arbitrarineſs, yet it's moſt certain, that where Evidence doth 
only riſe as Providence offers, and Circumftances concur, the Arbitriment 


of the Judge muſt take Place, and the Safety of Mankind doth preciſely 


lie here in the Integrity and Diſcretion of the Judge, helped indeed by 
ſome Rules of Law, but no ways bounded or fixed to preciſe Rules, 


which the Matter will not bear, And therefore we ſee, that even in __ 
mo 
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moſt certain Manner of Probation, ws. by Witneſſen, and the higheſt | 
Law of it, that in the Mouth of two or three Witneſſes ball every Thing, be 
e/ftabliſhed, there is ſtill an Arbitriment inſinuate as to the Diſcretion 
of the Judge, or otherways the Law would not have faid, two or 
three, but would have fixed the Number preciſely ; whence it is moſt cer - 
tain, that in all Probation there is an Arbitriment of Diſcretion, and that 
tho' this Arbitriment may be bounded by ſome Rules, yet the ultimate and 
true Standard of all Probation, is the ſatisfying Conviction of the Judge, 
according to his beſt difcerning. 

Theſe things then premiſed, viz. That a Proof may be ſufficient, per In- 
dicia & Pre, umptiones, by Tokens and Preſumptions, the Application to 
the preſent Caſe is plain; for where the Procarators for the Pannels would 
take off the Qualifications, 2s ſeparately inconcludent, and at beft proba- 

ble, it is clearly captious; it being certain that many Indicia, Tokens, con- 
joined and connected, as in this Caſe, may make a ſufficient Evidence, and | 
that here gue non proſunt ſingula multe juvant, i.e, ** Thoſe Things which 
taken ſingly, are of no Eftee, yet many of em together are. And thus, 
if firft the Probation that ſhall be offered, of the hoſtile invading the other 
Ship by the Pannels, be laid down, and thereto added the Surgeon's Decla- 
ration of other Circumſtances, with all the other Qualifications in the Li- 
bel, they will certainly force a Faith and full Perſuaſion upon all rational 
Men, tho' ſeparately they cannot have that Weight; one Witneſs proves 


not, yet two prove, and in ſome Caſes two are ſcarce ſufficient, but three 


are beyond Exception. If then even in Witnefles there be a mutual and 
fortifying Concurrence, the ſame muſt alfo be admitted in Preſumptions 
& Indicia. So that upon the whole, the Purſer craves no more, than that 
every Man that hears this Libel, and ſhall hear its Proof, lay himſelf fairly 
open, without any Prejudice to the Light ariſing naturally from the Mat- 
ter itſelf, and its Circumſtances, and the Proofs and Confirmations there- 
of, as they are ſet down in the Libel ; and if he do not wilfully reſiſt, he will 
certainly be ſatisfied to a full Conviction. There are indeed hidden Crimes, 
e Diab., nd ſuch as are ſaid to be of “ difficil Probation, and the moſt 
| pn atrocious, as Treaſon, Aſlaſſinations, Piracy, Forgery, are or- 
dinarily moſt hid; and Doctors ſay with Reaſon, that their Preſumptions 
ought to be examined, acerrima mdagine, with the Stricteſs Scrutiny ; but 
ali this ſhould be far from impreſſing any with the Prejudice, as if a ſatis- 
Fying Evidence may not be found in theſe Caſes. And therefore fince all 
lea 
2 by Witneſſes and Tokens, may be fairly received. 2. That con- 
cutring and coming together, they _ be allowed theirjuſt Weight, And 
That if that juſt Weight, and the Evidence that attends it, be ſatisfy- 
ing, it may be held as concludent, It's clear as the Sun-Light, that no 
Stretch is intended, but Juſtice fairly proſecuted : And tho” in this Caſe of 
ſuch an extraordinary Crime, and where ſo much Evidence appears, the 
Purſuer might even, according to the Claim of Right, preſs the Supple- 
ment of Torture, yet he contents himſelf to infinuate, that tho” this may 
be both juſt and neceſlary, yet he is hopeful, the Force of his Evidence may 
otherways prevail, 

The fourth: Particular is the additional Concluſion ; but as to that Con- 
eluſion, it is ſo natural in itſelf, and fo well fortified by the Authority of 
Doctors, and ſo certain, not only in the Cafe of Counterband, but even 
of other forbidden Good, that nothing needs be added; for ſince every 
Pirate is preſumed to have the Ship and all in it at his Command, as his 
ewn ; and fince the Ship is certainly the Inſtrument, as well as the Goods 
are preſumed to be the Effect of Piracy, it follows naturally, that the Con- 
fſcation of both Ship and Gggds ſhould be a Part of the Pains concluded. 


In reſpect whereof, &c. 


Here follows the Laws, and ſome other Quetations uſed in the Debate, 
where they are alſo Engliſhd in their proper Places. 


L. 2. $ 2. Ejuſdem queg; Principis extat reſcriptum ad Valerium verum de 
excutienda fide tefttum, in hae verba : Dux argumenta ad quem modum proban- 
de cuique rei ſufficiant, wullo certo modo ſatis definiri pote/t, ficut non ſemper, 
ita ſæpe ſme pubiicis monumentts cujuſque rei veritas deprehenditur, alias nume- 
rus teſtium alias dignitas & autiaritas, alias veluti conſentiens ſama confirmat rei 
de qua queritur fidem, hoc ergo ſolum tibi reſcriberi poſſum nnd, non uti- 
que ad unam probationis ſpeciem cognitionem ſlatim alligart debere, ſed ex fenten- 
tia animi tui, te e/!inare oportere, guid aut credas aut parum provatum tibi opi—- 
naris. The true Reſcript of that Prince to Valerius, about enquiring 
„% into the Credibility of Witnelles, is alſo extant, as follows. What Ar- 
* guments are ſufficient to prove any thing, cannot certainly be determi- 
« ned; for tho' not always, yet it many times happens, that the Truth of a 
„ Matter is found out without publick Monuments. Sometimes the 
„Number, ſometimes the Dignity and Authority of the Witneſſes, and at 
© other times common Fame confirms the Truth of the Thing in Queſ- 
© tion. Ican only therefore enjoin you, in ſhort, that in your Enquiry, 
* or Examination into a Matter, you are not to be tied to any one Sort of 
„% Proof; but you muſt judge according to your own Conſcience, what 
„ you think to be proved, or not proved to vou.“ 

22. C. ad Legem Cornelium de falſis. Ub: falſi examen inciderit, tunc 
acerrima fiat indago argumentis, teſtibur, ſcripturarum callatime, aliiſque ve- 
fligits veritatis : Nec accuſatori tantum queſtio incumbat, nec probationis ei tota 
naceſſitas indicatur ; ſed inter utramgue per ſanam fit Fudex medius Nec ulla 
interlacutione divulget que ſentiat; jed tanquam ad imitationem relationis, guæ 
lum audiendi mandat efficium, prabeat netienem : Poſtrema ſententia, qui1 
fibi liqueat proditur use * When you are to enquire into the Falſhood of 
« Evidence, you muſt make the itricteſt Inquiſition that's poſſible, by Ar- 
„ ouments, Witneſſes, comparing of Hands, and other Signs of Truth. 
8 Neither muſt the Accuſer only be queſtion'd, or the whole Charge of 
cc the Proof be laid upon him: But the Judge muſt act an indifferent Part 
ce betwixt the Plaintiff and Defendant; and by no means divulge his Opi- 
nion, but give both Parties che Hearing, and at laſt pronounce accord- 
ing to his own Judgment.” 

Mathæus de Criminibus, Lib. 48. Dig, Tit. 15. de Probationibus, Pag. 
675. Ttaque fi cum uns illo The nulla concurrant argumenta, neguagnam au- 
diendus erit : ſed cum Paulo dicendum in Lege duo 30 d. de Teſlam. tut, nm 


| nimmeteſſe off unum Crimen, uno & n Probationis, genere oftend;, 
bus fantum 22 tabulis, vel argumentis. Poſſunt tf diver a genera ke; * 
at 
Se 
bationes imper factus poſſe conjungs, ——** 
there be no concurring Arguments, he is not at all to be regargeq 
% we muſt fay with Paulus, in Lege duo 30 u. de Teſtam. tut. T Las 
00 oy defective, but the Proof. But if other Arguments concur, he 
40 : 
one manner of Proof only; as by 
„ments only: For feveral Sorts of Proof may be ſo conjoined, that 
„which taken alone, would not affect the Criminal, 

* gether, come upon him, and overwhelm him like a 9 
3. Sect. 3. x 9 — D. concerning Witneſſes ; That is, as it is ex 


idem factunt, quando aliguid ingenere probandum eſt : puta 
mem aut ferioſum, quo licet ſingitlares 
conveniant, integrꝭ probant. ——* 
full Proof, when any thin 

„ Titus is an infamous perl 
äſingle in reſpect of the Acts, yet if they agree in the End, the Proof is full 


condemnandum reum : That reg 
e trovertible, when a Criminal is to 
that ſame time it muſt always be owned, that there are Crimes exce 
| the Rule, by the general 0 

Majeſtatis, & Crimen Aſſaſſmii, Treaſon and Aſſaſſination ; of 
Sort, the Crime of Piracy is the moſt atrocious. 
in Concil. 22. Num. F. ſaith, Sed 48 
conſtiturt Delicti Speciem —— The 
Murder, forms a new Sort of Crime. Num, 17. 
que in Criminibus exceptis '——In A 
as in excepted Crimes. And Num. 18. Aſaſſinii Crimen, ob illius Au. 
citatem æguipærator Crimini Læſæ Majeſtatis *—— The Crime of Aſſaſſins 
— becauſe of its Atrociouſneſs and Enormity, is made equal to Trex 
on. 


ed by the Purſuer, is, that firſt his complex Probation per Teftes & | badilia fufficiunt Argumenta . In the Proof of Aſſaſſination, probgkl 


to condemn any Man in a Criminal Caſe. And Dueft, 8. Num. 8. Nr. 


deſtint committuntur, habentur pro evidenti 
by Conjectures and Preſumptions, in Things hard to be proven, and clu- 
deſtinely committed, are held to be good and evident Proof, 


dicia concurrant & conjunctim reum aggravent, quorum unumguodgue per tux 


ſmgularem probetur ; nam una Preſumptio aliam juvat, plurimague Indicia as 
junta fidem faciunt : 


ſingle Witneſs : For one Preſumption ſtrengthens another; and mam) d 


that Evidence in the 


which is called a Cumulative Probation, when all the 


Jus deficit, {ed Probatia, At ſi argumenta «ia roncurrant, audiendus : Neon 
9 


- : * "4 . ws 


181. The Trial of Capt: Thomas Green, &e. © 4 Ann. (50 


non noterent, ea univerſa tanguam — 1 

. 3. ejuſdem d. de Teſtib. Hoc off, — WM Verbis Sn e 
erefore if with that one I 3 
he bt 
regarded: For it is not neceſſary that one Crime be made ey; 
itneſſes, by Writing, or by Arg 


et being put a} 
torm of Hail. . 


prefe 


itium eſſe ing, 
7 1 5 * Y actuum, tamen /; ratione * 
An regularly ſin Witneſſes mate 
is to de proven in ig ; for inſtance, tha 
n, or a Madman: For tho” the Witneſſes, de 


in other Words, ſeveral imperfe& Proofs may be join'd together, 
Gail. Obf. 66. Num. 12. P. 416. Et regulariter Teſtes ſingulares 


It may be eaſily granted, that 4 trop o Indicia debent efſe indubitat 4 
Je ought to be uneas. 

condemn'd upon them.“ Ry it 
pted fron 


pinion of the Doctors; ſuch as Crimen 


which lf 
And therefore Gui, 
quatitas homicidio adiecta, am 
Quality of Aſſaſſination added 1 
In Q aſſinis omnia prurtim 


nation, all things are to proce 


And then Num. 22. he concludes, That in Probatione Aſaſſmii, yn 


Arguments are ſufficient. And Maſcard, de Probationibus, Conduf. 11:3 
Nam. 77. In Crimine Aſſaſſinii probabilibus Argnmentis probari poteſt : m 
ſaſſination may be proved probable Arguments. And Num. 78, 7% 
80, and 83. he names the other atrocious — where the like Probs 
tion is ſufficient; and in that ſame Concluſion, Num. 51. Ducd ex m 
Indiciis ſimul junctis, reſultat plena Probatis etiam ad quem eriminaliter an 
demnandum : Many Preſumptions joined together, make full Prod 


hatio per Evidentiam omnibus eſt potenttor, & inter omnes gus generis major 
id, que ſit per Teſtes de viſu :—— Proof by Evidence is the ſtrongeſt of 
Proof, and eſpecially by Eye-Witneſſes- And Cuncluſ 831. Nen. 4. 
Probatio per Conjecinras & Indixia, in his guæ difficilia funt probata, & da- 
2 clara Prabatiane . Probating 


Carpzovins, Queſt, 223. Num. 57. Secus tamen Res ſe habet, i plura is 


But the 


atter is otherwiſe, if many Preſumptiag 
concur, and load the Defendant; of which any one may be proved byz 


them joined oer make Proof. 

And in the Trial of 7chn Swintown for murdering of his Wife, there a 
no direct Proof by Witneſſes ; but the Libel being qualified, the Prog 
was by a young Girl of 14 or 15 Years, who left n Swintown and hs 
Wite alone in the Houfe, and went to the Smith's Shop to enquire for Le 
ters; but returning, found the Door ſhut, and therefore went away far 
little Space; and then coming back and knocking, her Maſter opened 
and ſhe perceived fome Red, like Blood, upon his Shoes. And when ie 
came in, ſhe found her Miſtreſs dead in the + Spence; which + Battery 
was all ſhe could fay. And then another Man declared, 
that he ſaw 7h Swintown go from his Houſe to a 1 Stank, f Di. 
and there wath his Shoes. Which Indicia, Preſumptions be- 
ing joined with the Proofs of their ill Agreement, and frequent Quan 
lings before, did determine the + Aſſize. And tho' it was + Jury. 
ſtrictly objected, that in the Mouth of two or three Witneſſes, 
ever y thing ſhauld be eſtabliſhed ; and that in the aforeſaid Caſe there wu 
direct Witneſs at all, far leſs two or three; and that even the aforela 
Circumſtances were _ proven by ſingle Witneſſes; yet the Aflize found 

reſumptions and * Indicia laid toge- „ 9m, 
ther, that they brought. in their Verdict proven; and Swintown 
thereafter confeſſed, and was executed. 

And in effect, unleſs that Indicia and Preſumptions be ſuſtained, l 
even ſingle Witneſſes for proving theſe ſeveral Preſumptions and Idas 
itneſſes and Tek 
monies concur in idem Crimen, & ad eundem Finem, in the ſame Crim 
and to the ſame End, Crimes, and theſe the moſt atrocious, would eſca 
unpuniſhed. 


And therefore, upon the whole, it is moſt certain, when Preſumption 
Qualifications, and Indicia concur, and make a full perſuaſive Evidence 
the Probation ſhould be held for as fully ſufficient, as the moſt 
rect Witneſſes; fince all that the Witneſſes can do, is only to mat 
full Faith in the Matter, which may be otherwiſe ſupplied, as ſaid is. 


As to the additional Concluſion, it may be + noticed, that ooh ill off 
Miley, de Jure Maritimo, Lib. 1. Cap. 3. Sect. 19. Pag. 60. a ed, w 
ſaith, That when a Merchant procures Letters of Mart or Rep" the f 
and then delivers the Commiſſion to Perſons to endeavour a Sati Vol. 


tion ; if ſuch Perſons commit Piracy, the Veſſel is fotfeited without UE 
troverſy. IN 
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Th. een Hiccins, Advocate, Procurator Fiſcal of the High 
» . Ants Court of Admiralty, | RT, pk 
E ſaid Captain Themas Green, Captain John Madder, and others 
J 4 f at Ship called the ante, beit purſued at the In- 
8 of the faid Mr. Higgins, Procucator Fiſcal, before the High Court of 
ke, niralty, and the Lords Aﬀſeffors appointed by the Privy Council; for the 
2 mes of Piracy, Robbery, and Murder, conform to two Criminal Indict- 
| ts, raiſed at the Inſtance of the Fiſcal. The Caſe being fully pleaded 
7 "ore the Honourable Judges of Admiralty, and the Lords Aſſeſſors; both 
fed y Accuſer and Accuſed were ordaincd ſeverally to inform, as Uſe is in 
r n The Criminal Indictments being holden as repeated, which 
* ue ſame. + coincide both as to the Concluſion, and Media concludendi, 
* Way of concluding, and denied; it is needleſs to repeat ſome 
A liminary Defences that were proponed, ſeeing it ſeemed juſt to the Ho- 
tha " -2ble Court to repel the ſame: And therefore the Pannels proceed to 
© their Defences, whereupon they were ordained to inform. 
all or putting Theſe are of two Sorts; Firſt, * Dilator; and Secondly, 


of, » 4429» + Peremptor. 
— And firſt, it was proponed for Henry Keigle, Carpenter, and 


hers of the Pannels in the ſame Indictment with him, That they could 


2 at be put to anſwer, unleſs the Captain himſelf were firſt inſiſted againſt; 
Leſe cauſe they being his Crew, and under his Command, they could not be 
b af jarged with any Thing done by them, unleſs he were firſt tried. 

1e It was anſwer'd for the Purſuer, that they were not 


called tothe s convened for any Thing alledged acted by their Captain, 
and by them as his Crew; but that they were convened as 
gocii, Fellow-Criminals, and Partakers of the Crimes libelled: which 
ld be warranted by no Commiſſion nor Character the Captain did, or 


7 ould pretend to: And that they were all charged as being Socii, Fellows, 
aſſng- 4involved together in one Crime; and ſoeveryone muſt anſwer for himſelf. 
Tom It was replied for the ſaid Henry Keigle, and the other Pannels with 


im, that the Pannels are libell'd againſt as the Crew of the Vorceſler, un- 
ler the Command of Captain Thomas Green; and that under his Command 
ey did attack a Ship, Oc. So that they are here libelled only as Com- 
lices and Acceſlaries to the Crime * ; and therefore, according to 
xe Principles of Law, the principal Delinquent ought to be firſt try'd ; 
ſpecially where the Captain was in Cuſtody, and might be brought to his 
tial; and that by the Commiſſion produced under the Great Seal of 
England, ſuperſcribed by King William, the ſaid Thomas Green was cloathed 
ith a Power, authorizing bim to attack and ſuppreſs Pirates, which is a 
ilitary Power, and conſequently implies an Y and Command 
wer the Crew of the Ship, to give ready Obedience in all theſe Matters: 
do that the poor Pannels, who are of the Crew, have all Reaſon in the 
Vorld to contend, T hat the Captain, whoſe Actings in theſe Matters they 
ould hardly well debate, ſhould firſt paſs the Trial upon the Crimes al- 

ledged; who might, by Virtue of his Commiſſion, and other- 
viedicate, ways, + exculpate and defend himſelf againſt the Crimes li- 


belled ; and conſequently, all the Crew that were in Subjec- 
jon under him. 


_ This Defence the Pannel might perhaps plead to a further Extent, to ab- 
ra 5 alve them entirely ; but at preſent they conceive, it can hardly be denied, 
cmpting de Captain ſhould firſt undergo the Trial. And there is a great Differ- 
ved ha ce betwixt Socii Criminis, Fellow-Criminals, which are either independ- 
many of” upon one another, or if aſſociate under one Head, as Banditti and Pi- 
/ tes uſually are (which is illegal and unwarrantable Authority taken up) 
* d Perſons accuſed as Socii Criminis, Fellow-Criminals, who by Legal 
be Pro luthority are ſubjected to the Command of others: In which Caſe, if the 
** ſerſon truſted with the Authority, has Samy, $12 or abuſed it; if it does 
for lo” plead an abſolute Exemption from the Puniſhment of the Tranſgreſ- 
—e leaſt it ſhould have this Effect, That the Head and Chieftain ſhould 
* 5 obliged firſt to his Defence; which it is hoped the Honourable Judges 
Dru * ill find juſt and reaſonable. 
The other dilatory Defence, propoſed for the Captain and others, in the 
Burtery cond Libel, was, That whereas John Reynolds, ſecond Mate, was con- 


ened and pannelled with him, as alſo ſome others, as Socii Criminis, Fel- 
low-Criminals, whom the Captain and other Pannels had cited 
as Witneſſes in their f Exculpation ; it was both ordinary and 
abſolutely neceſſary, that theſe Perſons ſo cited for Exculpa- 
on, ſhould be firſt tried; to the End, that being purged of the Imputa- 


Defence. 


ad inſiſt upon, for the Vindication of their Innocency. 
.. + Actors and Witneſſes were included in one 5 Libel, of De- 
ſign to deprive the Actors of their Deſences; the Actors might, 
d were allowed to condeſcend upon thoſe whom they intended to uſe as 


round of Exculpation for them, and ſo crave that they might be firſt tried 
upon the foreſaid Ground; otherways they could not, without 
ſuch a ſpecial Condeſcendance, “ intervert the Form of Trial. 
And there could be nothing more 
; all Criminal Proceedings againſt Complices of the ſame 
mes, than to allow any of them at random to crave others to be firſt 
ed; and ſo the Trial to proceed of one ſingle Perſon after another: 


aller. 


ſuch as he pleaſes, either ſingly or jointly. And unleſs ſome 
pcialCauſe. & Specialty be alledged, why the Trial of one ſhould proceed 
before the Trial of another; it never was, nor could be 
t to the Arbitriment of the Pannels. And therefore unleſs the Captain 
ill offer to prove, that Reynolds, and others whom they would have firſt 
ied, were alili, elſewhere; their arbitrary Demand of having them tried 
the firſt Place, without any Reaſon, cannot be regarded, | 


for Piracy, 


* of any Crimes, they might be capable to be Witneſſes, for proving the 
Deſences of Exculpation, that the Captain and other Pannels did propoſe 


It was anſwer'd for the Fiſcal, That he owned, when both 
itneſſes: But then at the ſame Time, they were obliged to propoſe a 


12 tending to elude 


reas the true and plain Method were, that the Purſuer inſiſt againſt 


(586) 


It was anſwered for. the Captain, and the other Pannels, That their De- 


mand upon this Point was moſt conſonant to Reaſon, Law, and Form, in 
Criminal Procedures: That Exculpation, which tends to the Proof of In- 
nocence, and Freedom from Guilt, was moſt favourable; becauſe it is ſtill 


preſumed, till the Crime be proved. And therefore it is, that Witneſſes who 
are not regularly admitted for proving of a Crime, becauſe of ſome Excep- 
tion, will be allowed to prove the Defender's Innocence. And upon this 
Account it is, that ſeveral 'Things in Form are remitted in Exculpation : 
And there is nothing more material for Defence of Perſons accuſed, againſt 
the Proſecutor (who ordinarily is prejudged and prepoſſeſſed) to guard them 
js all the indirect Methods that may be taken by the Purſuer ; to pre- 
clude the Accuſed from the uſual Means of proving of their Defences, than 
what is now demanded, And ſince none can be more proper Witneſſes for 
proving a Pannel's Defence (as for Inſtance, Mederamen inculpatæ Tutelæ. 
7. e. the Rule of blameleſs Self-Defence, as Perſons ſaid to be preſent) 
therefore a violent Purſuer might, in ſuch a Caſe of Deſign to preclude the 
Pannel from his Defence, cite thoſe preſent as acceſſary. Upon which Ac- 
count it is, that both Reaſon and Law provides, that if the Pannel does of- 
fer to prove a relevant Defence, by the Socii Criminis, Partakers of the 
Crime accuſed with him; the Purſuer muſt neceſſarily firſt proceed to the 
Trial of theſe Socii, Partakers, who otherways would have 
been led as “ habile Witneſſes; to the End that being purged, 
they may be yet habile. This is ſo plain in Reaſon, and has 
been look'd upon as the conſtant Practice in all Criminal Procedures in 
the Juſticiary Courts of Scotland, that it is admired the Fiſcal ſhould make 
an Oppoſition to it. | 
He fo far owns in his Pleading, that it is Form and juſt upon the Mat- 
ter; but would ſhift it in this particular Caſe, unleſs the Pan- 
nels would alledge and t found upon a particular Ground of + i959 egen. 
Exculpation, and offer to prove and inſtruct the ſame, as that 
their Socii, Companions, cited as Witneſles, were a.ihi, elſewhere; but this 
is altogether without Foundation. For in all.criminal Proſecutions, the 
Accuſed are not put to prove their Defences, becauſe the denying of the 
Libel is a Defence ſufficient of itſelf; and if the Libel be not proved, the 
Pannel goes free by the Rule Aclore non probante abſolvitur reus, the Plains 
tiff failing in his Proof, the Defendant is abſolved ; ſo that when there are 
Perſons accuſed as Socii Criminit, Fellow-Criminals, who might be ver 
habile Witneſſes for exculpating the reſt, if they did not lie under the Im- 
putation, when their Trial is firſt required, that they may be purged of the 
[mputation, there is no Neceſſity to propone for them any ſpe- 
cial Defence, ꝓ eliding the Libel; ſeeing the very Denial of the * hover 
Libel is enough, and their Innocence is preſumed, except Guilt ** * 
be proved. And if the Fiſcal will have the Captain, and the other Pannels, 
to condeſcend upon what Ground their other Socii, Companions cited as 
Witneſſes, ſhould be acquit; they need ſay no more, but that they ought 
to be acquit, becauſe the Libel is not true. And is there not the ſame Rea- 
ſon to acquit Pannels, becauſe the Libel is not proved; and conſequently, 
to render them habile Witneſſes for other Perſons accuſed, as if the ſaid 
Perſons were acquit upon a Defence proponed, elideing the Libel; whereb 
it plainly appears, the Anſwer given is ſtrained, and does mightily increaſe 
the Suſpicion againſt the Fiſcal, that he has indicted the Witneſſes cited by 
the Captain, and the other Perſons, in their Exculpation, of Purpoſe to pre- 
clude them from their Means of Defence; and the rather, that the Pannels 
appeal to the Honourable Judges, if it was not owned by the Purſuer in the 
ebate, that Mr. Reynolds was aſhore at the Time of the pretended At- 
tack; beſides that, the Libel bears the Chyrurgeon, and others of the Crew, 
were aſhore the Time of the pretended Action, which frees the Pannels of 
all Calumny. There can be innumerable Inſtances given before the High 
Court of Juſticiary in Criminal Matters, that where there are ſeveral Com- 
plices indicted, if any of them have Grounds of Exculpation, which they 
can prove by others of the Pannels, their Trial proceeds firſt. This is 
lainly aſſerted as unconteſted by Sir George Mactenxie, in his Book of the 
za and Cuſtoms of Scotland, in Matters Criminal, 7 it. Excul. Par. q. nor 
does he make any Diſtinction, or requires that any ſpecial Defence ſhould 
be condeſcended upon for purging Socii Criminis, the Fellow-Criminals, to 
render them habile Witneſſes. The Rule is plain in the Proſe- 
cution of * Delicts, before Civil Courts, in order to repair . 
Damages, that if more Perſons be cited, as Co- rei ejuſdem delicti, 
guilty of the ſame Crime, and that ſome of them are neceſſary Witneſſes fot 
proving the Defences proponed for others ; the Proof muſt firſt proceed 
againſt theſe. And ſoit was found by the Lords of Seffion the 24th of Fe- 
bruary, 1662. Mackartney againſt Irving, much more ought it to be in Cri- 
minal Caſes, as lately in the Caſe of Roſs, of Auchnacloich, againſt Captain 
Monre, before the Lords Juſticiary. Nor is there any Inconvenience from 
what is alledged, that this ſhould tend to elude all Criminal Proceeding 
againſt Complices, and occaſion the lengthning out of the Trial, to pro- 
ceed to one ſingle Perſon after another; for as no Time is to be grudged in 
the Enquiry of ſuch Matters, which concern the Life of Man, fo the Pan- 
nels do not propone this preliminary Defence to protract or delay the Trial, 
and therefore are ſatisfied, that not only Reynolds, but their other Socii, 
Companions, indicted, who are likewiſe cited in their Exculpation, go to 
the Trial at one and the ſame Time. The Captain, and other Pannels with 
him, do plainly argue thus; Either Ræynoldi, and the other Perſons cited 
in the Exculpation, are guilty or not; if they be guilty, it ought to be 
found fo, for till that be, they are preſumed innocent; if not guilty, what 
Law or Reaſon is there to preclude them from being Witneſſes for the Cap- 
tain, and the other Pannels Defence? or what Law is there that can oblige 
them to condeſcend upon, and propone a particular Defence elideing the 
Libel, when the Libel is not owned to be true, and that the Pannels have 
all denied the ſame? So it is hoped the honourable Judges, and the Lords 
Aſſeſſors, will not preclude them from the ordinary Privilege, which, hi- 
therto, has not been denied to any Pannel. 
For if this was allowed, a violent Purſuer might prevent Probation, and ren- 
der it impracticable. For, ſuppoſe one Man kill another in Self- Defence, two 
Gentlemen walking can teſtify this; but to prevent the Probation of inculpata 
tutela, unblameable Self-Defence, they are cited as Parties ; and they can 
prove by other two Perſons, at a greater Diſtance, their alibi, being elſe- 
where, which when the Purſuer gets notice of, they are made Parties alſo; and 
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in infinitum. So that the ſaid violent Purſuet might prevent all Proba- 
tion, if the Defender were obliged to alledge alibi, being elſewhere; for the 
Witneſſes of his Exc at W | 
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The Per DEFENCES proponed for the whole Panneli in both Li- 
25 extluding the jag f Irrelevant, are as follows; 


® Poſitive. + Not good or ſufficient in Law. 


þ AT the Libel was irtelevant; 2 general and indefinite, not 
| condeſcending upon the Name; Deſignation; or any other Sign 
or Evidence, by which the Ship alledged to be ſeized might be particular- 
ly diſtinguiſh'd, nor yet the Perſons Names alledged to be murdered, or to 
whom the Ship and s robbed did belong; which ſeemed to be abſo- 
lutely neceſſary in all ſuch criminal Indictments, not only as a Requiſite 
in Form, but in Equity and Reaſon ; without which, Perſons accuſed 
ſhould be in great Hazard from general and indefinite Libels, and pre- 
eluded from their Means of Defence, which otherways are obvious, when 
the Accuſation is certain, ſpecial, and pointed. ah | 
It was anſwered by the Purſuer, That he had libelled as definitely and 
cloſely; as the thing would allow ; for it being libelled, that the Pannels 
did, without any lawful Cauſe of Warrant, attack a Ship, ſailed by her 
own Crew, and having her own Cargo aboard, and that they over-maſter'd 
the Ship, in a hoſtile Manner, and robb d the Goods: Theſe were cet- 
tain Crimes manifeſt in themſelves, and if the Pannels acted them in ſuch 
a Manner, as to deſtroy the Ship and the Men, and imbezzled the Cargo, 
ſoas ho further Knowledge could be had thereof; it was only an Aggrava- 
| tion of the Crime, and could not hinder the Accuſation to pro- 
— 2 ceed ; nor was any + Condeſcendance here neceſſary for Ex- 
culpation; for of whatever Deſignation the Ship was, and 
whatever the Men and Goods were, yet the Crime was ſtill the ſame ; and 
that it was known in our Practice, Robberies and Depredations are ſu- 
ſtained, albeit neither the Quality of the Goods nor Owners be condeſcend- 
ed upon; and in effect, the Pannels Defence of Indefinitneſs is ſuch, that if 
in the Road of Leith, before hundreds of Spectators, one Ship ſhould in- 
vade another, deſtroy her Men, ſeize her Goods, and fink the Veſſel, where- 
by none of all theſe could be condeſcended upon; there could be no crimi- 
nal Libel upon it, becauſe of the Defence of Indefinitneſs ; which were 
moſt abſurd. * 
It was replied for the Pannels, That what was ſaid, did not take off the 
Objection of the Indefinitneſs of the Libel, which by our Form and Law 
tan be the Ground of no criminal Accuſation ; for in all ſuch Procedures, 
debet conſtare de corpore delicti, the viſible Effect or Matter of the Crime 
ought to appear; that is, that ſuch a Ship is taken by Piracy, ſuch Men 
murdered, and the like. It is inconſiſtent with the Nature of a criminal 
Accuſation, that Men ſhould be alledged to be murdered, Ships ſeized, 
and theſe not condeſcended upon, and by our conftant Practice it is ſo re- 
uired : Nor can it be inſtanced, that ever any ſuch indefinit Libel was 
Pifained, There are no Queſtions whatfoever that are more nice than 
theſe concerning the Life of Man, and therefore the Englifhman Cote, 
7 Rep. Calvin's Caſe, obſerves, that an Indictment ſhould be 
moſt curiouſly and certainly penn'd; and the | Old — 71 the 
Majeſty, requires ſeveral Things to be ſpecially expreſſed, as 
the Name of 2 Parties, Day, Year, Place, Cauſe of Complaint, and 
Damage; and as it is neceſſary in Form, ſo this Form has been founded 
upon juſt Reaſon, for otherways theſe Inconveniencies ſhould plainly fol- 
low from general and indefinit Libels, 
Firſt, A Perſon indefinitly accuſed of a Crime, as for Example of Mur- 
der, without expreſſing the Perſon alledged to be murdered, can never be 
ſafe from an Abſolution or Acquitment in Courts; for how can 
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? = he oppone his + Sentence Abſolviture to a ſpecial Accuſation 
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the Corr. that afterwards may be raiſed, ſeeing he cannot make the one 
meet the other. And if Captain Green, and the other Pan- 

Alſeluel. nels, ſhall be now * Aſſoilzied, this ſhou!d not be a good De- 


fence to them, neither in Scotland nor England, if they ſhould 
be afterwards criminally purſued, for attacking a Ship, and murdering of 
Men, ſpecially condeſcended upon, becauſe it is not clear, that the preſent 
Indictment, as drawn, did concern theſe ſpecial! Accuſations; and there- 
fore Accuſations of that Nature ſhould be ſo ſpecial, as that afterwards the 
Accuſed be not brought to any further Diſturbance. 2, The Reaſon why 
ſuch Accuſations ſhould be ſpecial and definit, is, That the Pannels be not 
recluded from the obvious Defences, that tend to elide the Libel ; as here 
in this Caſe, if the Libel were ſpecial and circumftantiate, and ſome Deſig- 
nation given of the Ship and tom, it might be in their Power to prove 
the obvious Defence, that ſuch a Ship was, at the Time libelled, in ſuch 
another Part of the World ; that ſuch a Ship was either caſt away by Storm, 
or taken by Pirates in ſuch a Place; or that the Ship is yet extant, and 
the Crew alive : From all which, the Pannels are precluded by a general 
and indefinit Libel; and therefore Law has fixed the Forms in theſe Caſes, 
that ſuch Accuſations be not vagrant and looſe. 

It will not be denied, but that the Time and Place muſt be expreſſed : 
The ſame Parity of Reaſon obliges to a ſpecial Condeſcendance of the Par- 
ty injured, Damage ſuſtained, as relating to ſuch particular Perſons. And 
the above-cited Sir George Mackenzie, in his Title of Libels, and the Forms 
thereof, does ſet down, that if the Defender crave the Purſuer to expreſs 
the Day, becauſe he offers to prove alibi, being elſewhere ; then the Judge 
ſhould force the Purſuer to expreſs the Day, or elſe the Defender would be 
n from proving his Innocence. The ſame Reaſon is, that the 

urſuer here ſhould be particular, as to the Ship alledged to be ſeiz'd, &c. 
becauſe the Pannel might offer to prove that that Ship was alibi, elſewhere, 
at the time: And many more Defences ariſe from the condeſcending upon 
2 Corpus delicti, the viſible Effect of the Crime, than from the Circum- 

ance of either Time or Place. And this is not laid down conditionally, 
that theſe are not the Requiſites of a Criminal Indictment; except firſt the 
accuſed propone their Defence, verdi gratia, alibi, for Inſtance, elſewhere : 
But it is laid down as a Rule, That theſe are the Requilites of all Crimi- 
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Thomas Green, Se. „„ 4 Ann. 0 
from their Defences: So that it is not more + noticed, whe. 
ther in this or that particular Caſe this DefeCt is prejudicial, N 
becauſe Neceſſity has firſt induced the Form; and os ad Form . 
to be a Law in all ſuch Caſes. And the forecited Sir George A 
in the ſame Paragraph, thinks it fo far a Requiſite of a Crimi. A 
nal Libel that the Crime ſhould be particular ſubſumed, that t 
he brings it as an Argument why it ſhould be ſo, that it is de- 
clared by the 148th A Parl. 12 K. James VI. That a Libel . 


Gut condeſcending on the Time or Way of committing the ſane. 
therefore concludes, that ſeeing this was an AQ diſpenſing with the w, 
lar way; Exceptio firmat Regulam in non exceptis, an Exception — 
the Rule in Things not excepted. And hence it is not a good A 
that the Purſuer has libelled as definitely and cloſely as he Pp 
preſent Matter: For better ah Inconvenience ſhould be ſuffered in , by 
ticular Caſe, than that a dangerous Preparative be laid down, of adj * 
indefinite and general Criminal Libels, whereby poor Pannels — 
precluded from their Means of Defence. . And this will ſerve to ch 
the Argument drawn from a very infeazible Chance, ſuppoſed to fil 
in the Road of Leith; which as proponed, will likewiſe be otherwiſe c. 
cumſtantiate as to a politive Probation, and not founded upon Conjeduy 
and Preſumptions; as this Caſe is. 


Nor can the Fiſcal altogether excuſe his indefinite Libel, ſeei 
Means was not wanting of his coming to the Knowledge of the Ship, ir; 
be true what is libelled; ſeeing the Ship was not ſunk, but ſold to a pu, 
cular Perſon; and by ſome Evidence of the Ship, the Crew might leg 
have been known. 

3. As Law and Form require ſuch Libels to be definite and ſpecial f 
more eſpecially in this Caſe; becauſe Captain Green was clothed wig} 
Commiſſion under the Broad Seal of England, which empower'd him ton 
in Hoſtility againſt all Pirates: And therefore a general and indefinite L. 
bel, upon attacking and ſeizing a Ship in his Caſe, would ſeem yy 
improper : For the Preſumption muſt run in his Favours, Tha | 
any Acts of Hoſtility were done by him, they muſt be preſumed i 
Proſecution of his Commiſſion. I his is not pleaded as a 
Defence to elide the Libel; nor is it pleaded to have given hin 
full Liberty to have ranged impune, with Impunity, but as a 
cialty in this Caſe ; that as it is a Defe in all Criminal Libel u 
be general and indefinite, ſo much more in this Libel, he being 
clothed with a Commiſſion, and having Power to * aſſail. And. PN 
therefore the Preſumption runs in his Favours ; except the 
particulat Ship were condeſcended upon, known to be 4 Merchant 8 
Trading Ship, and conſequently he out of his Duty in attacking the ſane, 
And therefore it is frivolous to object, that the Commiſſion obliged him u 
keep a particular Journal of whatſoever Veſſel he ſhould attack hoftiley; 
ſeeing the attacking of any Veſſel whatſoever is denied, and the Argument 
from the Commiſſion only preſſed to this End, That no indefinite Libeld 
attacking Ships, is relevant againſt a Perſon clothed with a Power to att 
in certain Caſes; and which the Accuſer was ſo far convinced of, that iu 
ſupplying that Defect in his Libel, be in bis Pleading and Information, i 
pleaſed to condeſcend upon this ſpecial Qualification, and Mark of the Shi 
attacked, that ſhe was a free Ship; which therefore he is obliged to proxe 

The Purſuer was at the Pains to defend his Libels from an ObjeQia, 
as if they had wanted Time and Place. The Pannels did indeed conjoin thi 
with the other; That as the determining the Time and Place ſeem to be 
abſolutely requiſite; ſo likewiſe the Condeſcendance upon the particulx 
Names, and Deſignations of the Ship and Perſon, both being equally ad 
neceſſarily 4 that Pannels be not precluded from their juſt Defer- 
ces. And the Time libelled comprehending the Space of four Months, be. 
ing too indefinite; it is likewiſe reaſonable in ſuch a Caſe, that the Accs 
ſer ſhould be more ſpecial ; which the Pannels humbly remit to the Ho 
nourable Admirals, and Lords Aſſeſſors. 


The Second Peremptory Defence proponed for the Pannels, was, Thi 
this being a Libel founded upon ſeveral Qualifications and Preſumptiam 
the ſame was no way relevant, to infer the Concluſion of the Libel. A 
Proof of Crimes from Preſumptions, is very hazardous: And hence it is 
that ſome foreign Nations do not condemn to Death upon Indicia, Tokens, 
but make them only Ground to þ put to the Queſtion. And 
many Lawyers are of Opinion, that the ordinary Pain of - 
Deith is not to be inflifted upon a Proof ariſing from Indicia, Tokens, the 
never ſo pregnant. Of this Opinion is Pharinaciut, a great Criminalil, 
and many others; and fo is Brunemanus, ad L. ult. Cod. de Prob. 

But in the next place, whatever the Diverſities of Opinions and Prac- 
tices of Nations may be in this Point, yet it is certain, where Indicia, To 
kens, are taken as a Proof, in order to Puniſhment by Death, they muſt 
be ſuch as amount to a full Proof, and leave no Room for any Scruple u 
Doubt. This cannot be better expreſs'd, than in the Words of that Er- 
cellent Conſtitution of Theodofrus the Emperor, L. ult. Cod. de Prob. Sam 
cuncii accuſatores cam ſe rem deferre in publicam notitiam debere, guæ munita 
idoneis teſtibus, vel inſiructa apertiſſimis documentis, vel Indicits ad Probation®® 
indubitatis, & luce clarioribus expedita : Let all Purſuers take notiee, thit 
when they bring a Matter into Publick Judgment, it ought to be ſupported 
by proper Witneſſes, or plain Proofs, or undoubted Signs and Tokens, u 
clear as the Sun at Noon, And it will plainly appear from the Libel, thit 
the Qualifications therein narrated, are not ſuch Indicia, Tokens, as thi 
excellent Conſtitution requires; indubitata, undoubted, apertiſſima luce di- 
riora, moſt evident, clearer than Sunſhine. There muſt always Difference 
be made: Some havea probable Shew, and incline the Mind of the Judge; ul 
yet cannot go the Length of a full Proof. L. 5. in Principio Pand. de Pew 
—— Sed nec de Suſpicionibus debere aliquem damnare; ſatius enim eft impuni't 
relingut facinus nocentis, quam innocentem damnare ; Nor ought any Man 
be condemned upon Sulpicion ; for it is better that a guilty Man paſs un- 
puniſh'd, than that an innocent Man ſhould be condemned. Indicia & Pre 
ſumptiones, Tokens and Preſumptions have much eafier Place, where con/# 
de Corpore delicti, where the Subject of the Crime is viſible ; becauſe this bel 
to ſuſtain the Preſumption, 5 ives indeed the Indicia, Tokens, their jul 
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{ 680) 1704. Scotiand. 
he c of the Crime is not certain, are hardly receivable, ſce- 
ra en e be © ied to a particular Crime. 0 eee 
eee 2 Qualification of a Criminal Libel, ut conſtet de Cor- 
Ae, that the Subject of the Crime ſhould be viſible, the Purſuer 
ue to evade, by diſtinguiſhing betwixt Crimes that are cum Fecłu 
alen have anent Effects, and ſuch as have no permanent Ef- 
emen ue, In the firſt, the Corpus deli27i, viſible Effect of the 
— Crime, was neceſſary, not in the latter; and therefore & ſub- 
WV4ùn ſumes that in the Caſes libelled, there could be no perma- 
nent Effects; becauſe all are libelled to be deſtroyed, and put out of 
Reach : But plainly this Diſtinction is againſt the Purſuer; becauſe cer- 
rainy Piracy, Robbery, and Murder, are ſuch Crimes as have permanent 


By the Corpus delifti, Subject of the Crime, is not meant, that the Sub- 
jet of the Crime muſt be ſo extent, as to fall under the Senſes ; but that 
lde Loſs ſuſtained is felt and known. As for Example: In the Crime of 
Murder, though the Body cannot be reached, yet the particular Loſs is 

It is notorious the Queen wants a Subject; Friends want a Re- 
lation, whom they can point out: In Piracy and Robbery, Merchants 
want their Ships and Goods : So that the Loſs is felt and known, though 

4 facto) the CabjeR cannot be pointed out. Whereas in this Caſe, no 
f particular Evidences can be given: None can complain of any par- 
ticular Loſs, either Queen or Subject. And this is the true Meaning of 
what is Corpus delicti, a Subject of the Crime. And whatever be the Im- 

of the Objection againſt the Libel, yet it is certain, to alledge Quali- 
tions as the Proof of a Crime, ubi nan conflat de Corpore delicti, where 
the Subject of the Crime does not appear, is moſt incongruous. And 
ting, as the Purſuer does further contend, that he has libelled a Corpus 
Audi, a Subject of the Crime; in ſo far as he has libelled a Criminal Fact, 
and Deed of Piracy, Robbery and Murder ; which till being general, is 
not that Corpus delicti, Subject of the Crime, that Law requires. Yet it 
was never heard, nor can there be any Lawyer whatſomever adduced, that 
owns the Corpus delicti, Subject of the Crime, can be made out of Preſump- 
tions and Qualifications. When once it is known that a Crime is com- 
mitted, it may be owned that Indicia indubitata, undoubted Tokens, ſuch 
as Law requires, may be a Ground to fix the Guilt upon particular Per- 
ſons ; becauſe there the Certainty of a Crime committed, does negatively 
inforce and give Weight to the Preſumptions adduced : But when it is not 
known that a Crime is committed, and that this is firſt to be made out ; 
it is politively contended, this cannot be but by a poſitive 
4 legal. Probation of concurring + habile Witneſſes : For Preſump- 
tions may be apt to fix a Guilt, guands con/lat de Corpore de- 
kai, when the Subject of the Crime appears, or that the Fact was done, 
but not before. 

In the third Place, the Preſumptions libelled are very far from being of 
that Nature, as to be concluding to a Conviction; and of that Certainty 
and Clearneſs as Law requires. All Probations in Criminal Caſes ſhould 
be infallible and certain; and if there be any Meaning put upon Preſump- 
tions founded upon for proving a Crime, other than to infer a Crime ; 
that is to be laid hold upon, according to the manifeſt Principles of Law 
and Humanity. 

Now the Qualifications libelled, are either ſuch as not only can bear an 
obvious Senſe, different from what is impoſed, but even a probable one ; 
or are ſuch as are vagrant Expreſſions and Hear-ſays, importing little or 
nothing, and cannot be applied to the Crimes libelled. 

1. The Chyrurgeon his having heard Shooting at a Diſtance, while in 
the mean time he ſaw no Engagement; can eaſily be applied either to 
Shooting from other Ships, or Shooting upon Salutation, &c. 

2. That he did ſee the Worceſter riding in her Birth, and another Ship 
(as it were) towed to her Stern, 1, It is only Conjecture, being at ſuch 
a Diſtance. 2. It is improbable, becauſe it is not the ordinary way; and 
hazards the Ship falling foul of one another, in ſuch common Roads; which 
might be a Ground to the Chyrurgeon's Miftake at ſuch a Diſtance, 

3- That he did ſee the Goods lying lumber'd upon the Deck when he 
came aboard. 1. It is uſual in Coaſt- Trading, that the Goods are brought 
by loops, and fo laid upon the Deck till they be towed, 2. This might 
be occaſioned by the Snip's drawing Water. And to what concerns the 
Word Buſking, and bringing Water from the Shore, it is taken notice of 
in the Lxculpation. 

4. That when the Doctor enquired what was the Occaſion of the Goods 
lying in Confuſion, Captain Madder ſhould have anſwered, Damn you, &c. 
might proceed from the ſaid Captain Madder's being in a Paſſion, and con- 
cerned for the Goods being damaged, and a Tarpauling-Temper, very 
uſual among Seamen. | | 

5. That the Chyrurgeon did dreſs two wounded Men; firſt, one is dead, 
another is not named in the Libel ; and the Black as the two other alſo, 
might have got their Wounds by fighting among themſelves, which is not 
unuſual; and the rather, that they appeared unwilling to tell the Chyrur- 
gcon, of purpoſe to conceal their Quarrel from the Captain. 

b. As to what is alledged to have occurred betwixt the Doctot and the 
Linguiſter, Firſt, It is only Hear-ſay ; in the ſecond Place, there might be 
a Ship ſold to Coge Commods, but not taken by Captain Green, and it is im- 
probable he would have bought any Ship taken by Piracy upon that Coaſt. 

7- What is libelled about Reynolds and his Siſter, their miſſive Letters, 
is far from being any Qualification: For, Firſt, Reynolds's 
Letter is only a t Double. It is ſtrained to put ſuch a Gloſs 
upon the Expreſſion (baſely confeſs} to imply a Guilt, and a 
Guilt confeſſed ; ſeeing the Words ma eaſily bear the Meaning of a falſe 
accuſation, and is explained by a ſubſequent Expreſſion, That he would 
Rther die innocent, than accuſe any Man falſly ; and in the Beginning 
of the Letter, declares, he knew nothing of the Matter. 

8. What relates to Haines his Intercourſe with Anna Seaton, and others, 
re nothing but general and ambiguous Expreſſions, from which nothing 
can be gathered of the Crimes libelled, and infers no more, than that he 
was uſing ſome Stratagems to gain his Miſtreſs, 

And as to the Expreſſion of the Wickedneſs committed aboard their 
tip, it may eaſily relate to other Crimes, which are but too frequent in 
luch Voyages; as alſo, as to what was done aboard after the Ship was in 
the Harbour; and as to the libelled Expreſſion uſed by Haines againſt 
Captain Madder, as the ſame is general and indefinite, relating to no par- 
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ticular Crime, ſo this might ariſe from ſome particular Pique i5 
and Prejudice againſt Captain adder : As to what fol- 40er. 
lows * anent the Condition of the Cargo, when the Com- 
mittee of the Counſel unloaded the Ship, it is ſufficiently taken off in the 
Exculpation, | 3 | 
Leh, As to whit is libelled anent the African Company's Seal: Firſt, 
It will not be pretended, that the Company were in uſe to give their Seal to 
any Ship whatſomever trading by their Commiſion. 2. If any had caſu- 
ally gotten the Seal, there are an hundred Ways whereby the ſame might 
have come to the IVarceſter”s Crew without Piracy. And 3. The Seal 
found aboard, and which is lying in the Clerk's Hands, which has a Ship 
for its Creſt, might have given Occaſion to this Miſtake. 
It being mo that the Qualifications libelled, are not of that Import 
to give a full Conviction; the Purſuer's Argument adduced from the End 
of Probation, which is to find out the Guilt, and convince of the Truth, 
may be plainly taken off; that there is no ſuch convincing Proof, as can 
fully and certainly determine any Judge, but, at moſt, tefolves in a con- 


jectural Proof, never to be admitted to take e the Life of Man. 


The Purſuer allows, that if every one of the Circumſtances ſhould be 
taken ſeparately, they would not be ſufficierit ; but being taken jointly, 
and according to the Series of the Thing, they amount to a full Proof and 
Conviction ; and this is the Nature of all ene e Probations ; which 
is not to be disjoined, Quæ non preſunt ſingula multa juant : The Purſuer 
does likewiſe adduce Arguments and Authorities for a cumulative Proba- 
tion to be of this nature, that there needs not two concurring Witneſſes 
for every Circumſtance. In anſwer to which, the Pannels do ſtill plead, 
there is a great Difference to be made betwixt Caſes where previouſly, 
conſlat de corpore delicti, the Subject of the Crime appears, and that Pre- 
ſumptions are only fixed upon to find out the Guilty ; and theſe Caſes 
where in general a Crime is libelled, altho' Preſumptions may be admitted 
in the firſt, yet never in the other, as is already obſerved. 2: In all Caſes; 
N muſt be ſuch as leave no room to doubt, and muſt not onl 
have a Probability with them, but a concluding Certainty, which does not 
give Ground to Suſpicion, but plainly and firmly convinces z which cer- 
tainly cannot be inferred from the Qualifications libelled ; all which either 
can bear a different Conſtruction, or are ſuch vagrant Hear-ſays, and in- 
definite Expreſſions, as amount to no certain and ſpecial Crime. 3. Such 
Preſumptions cannot be conjoyned, which particularly taken, are either 
of ſmall Weight, or amount to very little, or that they can probably bear 
another Senſe and Meaning, as has been demonſtrated, And, 4. As to 
the Conjunction of a cumulative Probation, there is a Difference to be 
made betwixt Crimes that are continued, and where the Proof may be 


had from the Reiteration of the Acts, and thoſe other Crimes which con- 


ſiſt only in Fact or Deed. 

In the firſt, a cumulative Probation may be admitted ; as in a Libel of 
Bribery, one Witneſs may be admitted for one Fact, another for another, 
and ſo a third, which may conjoyn, although there be not two concurring 
for every particular Fact, if there be other concurring Eviderices and Ar- 

uments : But where there is one poſitive Fact libelled, this does not ſo 
eaſily admit of a cumulative Probation, eſpecially which is always to be 
taken along, where the Crime is not ſpecified and determined, as in this 
Caſe, and that the ipſum corpus delicti, the Subject of the Crime itſelf, is 
ſtill to be made out: So that the Texts of the Law, and Authorities made 
uſe of by the Purſuer, may be eaſily cleared, that either they relate to Ci- 
vil Caſes, as J. 3. par. 2. dige/t. de teſtibus, where there muſt be a Prefe- 
rence of a Civil Right of the one to the other: Or if the Texts and Au- 
thorities relate to Crimes, the Indicia, Tokens, allowed by them, muſt be 
indubitata & luce clariora, undoubted, and clearer than Sunſhine; and pre- 
ſuppoſes a Crime committed, & corpus delicti, the Subject of the Crime, 
and tends only to fix the Guilt, And it is poſitively denied, that there is 
any Law, or Lawyers, allowing any cumulative Probation to prove a Crime 
in general, ub! non conflat de corpore delicti, where the Subject of the Crime 
does not appear ; and this is a Speciality in the Caſe of the preſent Pan- 
nels; and the Honourable Judges, and Lords Aſſeſſors, are earneſtly in- 
treated to conſider it; which does really diſtinguiſh them 
from the other Caſe mentioned by Lawyers; alf which re- 
lates to ꝰ Delicts actually committed, and that the Preſump- 
tions deduced, tend only to fix the Guilt : But when a Crime is alledged 
in general to be committed, and no ſpecial Condeſcendance upon =. a9 
Subject, upon whom, and againſt whom, Preſumptions there are not ſuf- 
ficient, without concurring habile Teſtimonies ; even ſuppoſing ſuch a 
general indefinit Libel could be relevant, againſt which there are abun- 
dance of Arguments already given; for unleſs a Fact be proved, even 
Confeſſion is not ſufficient to fix a Guilt, as muſt be acknowledged by all; 
much leſs Preſumptions, except the Fact be once known; 


* Crimes. 


The Grounds of Exculpation. 


As the Pannels are confident, the Lords Judges will not find the Libels 
ſo general and fo qualified, relevant to infer the Pains of Death: So for 
further clearing their Innocence, they offer the Grounds of Exculpation 
following, which are either inſtantly inſtructed, or offered to be proved. 
And this may be laid down, which cannot be denied, that Preſumptio 
non delicti excludit preſumptiones delicti, the Preſumptlon of a Crime not com- 
mitted excludes the Preſumption of a Crime; to which Purpoſe, Carp. 
Part 3. 9. 123. Num, 69. and in the ſame Place, in dubio ſemper in mi - 
tiorem partem eſi preſumendum. In a doubtful Caſe we muſt always take 
the more charitable Side; where he cites Multitudes of Lawyers. 
I. There is no Reaſon to ſuſpect the Pannels of the Crimes libelled, being 
Perſons of entire Fame, without any Imputation as to their antecedent Life. 
2. That they were under a Charter-Party, commiſſioned to a Trading 
Voyage, and Inſurance made upon Ship and Cargo, which does remove 
all Suſpicion of Piracy, ſeeing ſuch do ordinarily affociate, and out-rig 
themſelves for that End. Ns f 
3. A ſtrong Argument of the Pannels Innocence as to Piracy, is, That 
they were upon their Voyage homeward, to make Account to their Fraught- 
ers and Owners of their outward Cargo and Returns ; of all which they 
have exact Journals and Accompts, and upon their coming to Frazenburgh 
ave Advice to their Owners of their Arrival, which was inſerted in the 
Public Prints from London, as is uſual, and likewiſe ſent a Packet over 
Land from Frazenburgh to the African Company in Scotland, from Mr. Innes, 
their 
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(591) | 
their Correſpondent in the Eaſt: Indies, which is not to be fi 2 Pi- 
rate would. be intruſted with: Whereas, when ſuch turn Pirates, it is 
uſually for their own Profit, and ſo not only rob others, but begin firſt 


with their Owners, and are not found to return to make any ſuch Ac- 


counts; which is a ſtronger Proof of the Pannels Innocence, than any 
Circumſtance libelled to the contrary. _ - +, NP. | 

4. Menocheus de Preſumptionibus, lib. 5. Priſ 59. treating of the Pre- 
ſumptions of Innocence, Jays down two very pregnant. ] 
if the guilty Petſon could flee and did not, that very Preſumption 
waſhes away the Guilt ; and gives Account of a Caſe out of Lucian 
de Amicitia, that Antiphilus and Demetrius being accuſed of Sacri- 
lege, were diſmiſſed by the Pretor, becauſe when they could have fled, 
they did not. A ſecond, when the accuſed Party offers himſelf to the 
Judge, it is a ſtrong Preſumption of his Innocence, ſince the Innocent 
fear nothing, and the Guilty have always the Puniſhment before their 
Eyes: Both theſe favour the preſent Pannels; for the Rumour was ſpread, 
and came to their Ears ſome Weeks before they were impriſoned, and yet 
| none of them offered to flee; and one Ballantine, being at full 
+ Impriſonment. Liberty amongſt his Friends the Time of the +4 Incarceration 

of the reſt, did of his own Accord offer himſelf to Priſon, | 

5. That the alledged Confeſſion made by the Chyrurgeon muſt certainly 
labour under ſome Miſtake, becauſe, altho' he mentions the Attack to 
have been at Calecut, and that he heard the Ship was ſold at Keilen, which 
are at leaſt fifty Leagues diftant : And altho' he was aboard all the Time, 
yet he makes no mention how the Ship was brought along, or any thing 
relating to it. | 

6. It is offered to be proven, that the Black who is alledged to be wounded 
in the Action, was not aboard forty-eight Hours before the J/orcefter ſailed 
from the Coaſt of Malabar. And further, that the Black declared when 
he came aboard, that he got the Wound in his Arm by the Bite of a 
Snake, And further it can de inſtructed by Chyrurgeons, that the Wound, 
8 it * appears, is more probable to have been got that Way than by 

un-ſhot. 

7. Whereas it is libelled, That the Ship was attacked by the M orcgſter's 
Sloop upon the one Side, and her coming up upon the other : 

It is impoſſible a Piracy of that Nature could have been committed upon 
the Coaſt of Malabar, and not certainly known in England long before the 
Arrival of the Ship, ſuch is the exact Correſpondence, eſpecially as to ſuch 
Matters ; nor could the Captain either have traded upon the Coaſt, or been 
received by the FaQories and Governors there, if he had committed any 
ſuch Piracy; whereas it is offered to be proven, that after the Time libel- 
Jed, he was aſhore kindly entertained, exchanging Letters with the Gover- 
nor of Anjango, and had Inftruftions, and Recommendation from thence to 
the Governor of Fort William upon the Coaſt of Bengal, whither he was 
obliged to go for refitting his Ship, and ſtopping the Leak, which he could 
not conveniently do at Malabar, becauſe of the Want of Timber, Cord- 
age and Money to be taken up upon Bottomry. 

8. It was aſſerted by the Fiſcal in the Time of the Trial, that the Action 
iaſted two Days and a half, woich is a moſt improbable Story; for either 
the Night would have ſeparated them, or the Ship attacked might rather 
have run aſhore, than fall into the Hands of the . « 

9. That the Word Buſting, libelled as a Term ſignifying a Ship prepar- 
ing to fight, has a quite different Conſtruction in the ordinary Acceptation 
among — and 12 bearing cloſe upon the Wind by a preſs Sail. 
10. It is offered to be proven, that their Water was ſtaved on the Coaſt 
of Malabar in a Storm, and not by Buſting, as it is libelled. 

11. And to + redargue the Circumſtance libelled, that the Goods were 

not right ſtowed ; it's acknowledged that the Ship was fix 

F Refure. Months in a Harbour at Bengal, after the libelled Engage- 

ment, and there loaded and unloaded : So that they had all Opportunity 

to ſtow the Goods as they thought fit, and certainly they were ſtowed as 
ſuch Goods uſually are, which cannot be preſs'd without Damage. 

12. That the whole inward Loading does not amount to a Value be- 
2 what might be reaſonably expected from the outward Cargo in a 

rading-Voyage to theſe Places. 

And /aftly, That in January preceding the Time of the alledged Action, 
there was a Proteſt taken by the Pannels againſt the Governor of Chin, 
for not allowing the Ship Worceſler to be refitted there, which ſhe ex- 
tremely needed before ſhe could return to Furope, and ſo was in no Capa- 
city, either to fight or take a Ship, as is libelled, in the Months of Februa- 
ry, March, April, or May thereafter ; and was a Ship ſheathed with 
Lead, and therefore altogether unfit for ſuch Action; as alſo a ſlow Sail- 
cr, and has not the leaſt Mark of any Gun-ſhot upon her. 

So that upon the whole Matter, The Qualifications libelled being ſo 
weak and conjectural, and the Preſumptions of Innocency ſo ſtrong upon 
the other Hand; it is confidently expected that the Honourable * 0 
and Lords Aſſeſſors, will reject the Libel, and let the Pannels go free; 

which they expect from the Juſtice of the Nation, and the 
F Cæurteh. 4 Humanity with which they are in uſe to treat all Strangers. 


An ANSWER to the Fiſcals Citations. With the Counter-Citations for 
the Pannels. 
HO” the Doctors differ about the Force of Preſumptions, and the 
Effect of Probation, ab Indiciis & Argumentis, from Preſumptions 
and Arguments; " they all agree, that Parallels drawn from Civil 
Cauſes to Criminal ones, are not univerſally to be admitted. Now the 
Fiſcal cites L. 3. 2. de Teſtibus, for evincing that Preſumptions, Indicia 
& Argumenta, Tokens and Arguments are to be received. 
This Law is taken out of the Fourth Book. de Cognitionibus, written by 
Calliſtratus; the which Book only treats of Civil Caſes, as is manifeſt from 
the Title of that Book, diſpers'd in the F. and + congeſted by 
Þ+ colleFted. Labittus, to which I refer. Wherefore this being a Reſcript 
of the Emperor Hadrian in a Civil Cauſe, can never be ap- 
plicd in a Criminal one. 
The next Citation is, L. 22. C. ad J. Cor. de falſis, which is a Reſcript 
of the Emperor Con/tantine to the Governor of Rome, about a forged Writ. 
Now as the Law ſays, ſuch Forgeries can only be diſcover'd 
+ Cemparing by + Collation of Writs, Arguments inferred from thence, 
ef Hands. and Witneſſes. And it is well known, _- in our Law we | 
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Firſt, That | 
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have two Ways of + Improbation ; the Direct, and the Indi- + D. 
tect. Now to apply that to the Crime of Robbery or Murder, * 
which muſt be proven * 28 and not by t Writs, ſeems [ 1. 
very | anomalous. Beſides, Crimes, according to their diffe- 
rent Nature, muſt be diverſly proven'; ſome by Ear-Witneſſcs, as Blag 


my, Hereſy, Curſing of Parents, &c. ; others by Eye-Witnefi; 
bery, Mudder, O. And the Witneſſes 1 proving 4 * 
Crime, are not fo in the other. ode 
The third Citation is out of Antonius Matheus de Criminibus, 44 3 
48. Tit. 15. C. 3. N. 4. The Fiſcal cites the latter End of this gg. J 
but omits to ſet down what the Author refers to in the C. 6. of that T. ; 
the doing whereof will ſerve for an Anſwer. The Poſition is, U,, 2 
non ef audiendus ; at fi Argumehta alia concurrant, audiendus e One N. 
neſs is not to be regarded ; but if other Arguments concur, 


he i ® 
garded. Now theſe Argumenta muſt be taken out of the C. 6. is to be x. 


of that T; 
Argumentum nihil g aliud, quam Ratio que Rei dubie facit Fidem Oe 
| neceſſarium, vel contingens. WN cujus 1 neceſſari tel 
veluti coiviſſe cam que peperit, Furtum feciſſe, qui Rem 


| tivam , 
prehenſus eff. Contingens, cujus Conſequentia Fail, 2 2 * 


feciſſe, qui 'eruentatus gt: An Argument is only a Reaſon which 

%a doubtful Thing; and is either neceſſary, or contingent. Tha N 
* neceſſary Argument, whoſe Conſequence is neceſlary : As for Inft ah, 
That ſhe who has brought forth a Child, has certainly known a Man. 
or that he who is taken in the Fact carrying off ſtolen Goods, has ds. 
tainly committed Theft. A contingent Argument is that whoſe Cos. 
ſequence is only probable As for Inſtance, that the Man who ; 
bloody has committed Slaughter.” The neceſſaty Argument obtains 8 
Criminal as well as in Civil Caſes; but the contingent one, which he 
Lawyers call a Preſumption, is not of ſuch Force. our Authe 
is of Opinion, that Contingentia Argumenta quanguam ſingula Fidem non fa 
ciant, plura tamen conjuntta Crimen . e. poſſunt. Rem une atque gl. 
tero Extmplo declarabimus. Occiſus eft Calendis Mzvius : Titius permmgg 
Inimicus oa ; eidem jaws ron ſolum interminatur, ſed & inſidiatus e: C 
deprehenderetur iiſdem Calendis in Loca Cædis, cruentalus, cum Gladis cum. 
to, ad Menſuram Julncris facto, teto Vultu expalluit ; interrogatus, nibil . 
ſpondit, trepide fugit. Hic ſingula guidem Argumenta infirmicra ſunt, urine. 
4 tamen Cædis Autorem Titium evidenter deſignant. Simile * aliud, Clo. 
dius cum Pompeia : Nudus cum nuda reperti ſunt in ecdim Cubili ; provria 
id Momentum quo iy y4.94 per fici potuit. Jam olim ille Mulierem dtheri 
bat, ad Stuprum per Literas ſellicitaverat, Quis dubitet utr umgue Adula 
damnare? ** Tho' contingent Arguments ſingly by themſelves make ns 
Proof; yet ſeveral of them join'd together may make the Crime evident 
« We ſhall make it plain by an Inſtance or two. Mevius was killed d 
< the firſt Day of the Month: Titius was an Enemy to the Perſon kill 
e and not only frequently threaten'd him, but waylaid him. And whea 
© he was found on that ſame Day of the Month in the Place of Slaughtez 
te bloody, with a bloody Sword, anſwerable to the Dimenſions of the 
* Wound, he look'd as pale as Death: Being examin'd, gave no Anſwer, 
< but run away in a Fright. In this Caſe, indeed, the Arguments ling 
* conſidered don't ſay much; but taken all together, they plainly pte 
© Titius to have been the Author of the Murder. What follows is ſuch 
© another Inſtance. Clodius and Pompcia were found naked in the ſang 
“ Bed, but not in the Act; the Time for that was paſt; But he had long 
de courted the Woman, and ſollicited her to Lewdneſs by Letten: 
Then who can make any Doubt to charge them both with Adulter;?* 
Now there being in the preſent Cafe no ſuch Preſumptions as theſe are; 
the Rules laid down by this Lawyer Mathers, ſhew the Cir- 
cumſtances libelled are not + relevant. + ſuffciee, 

The fourth Citation is from Gail. L. 2. Oſ” 66. N. 12. 

The ſetting down of the Title of the Obſervation, which is Jus Uenand 
an Servitus fit realis vel per ſeanalis, Whether Hunting be a real or perſord 
Service; and alſo the Apoſtle of the Sedion, which is, In Materia De 
marum, Teſtes fingulares prcbant ; In Matter of Tythes, fingle Witneſs 
are good; does ſhew, that the Matter there treated is Civil and not Cri 
minal. And many Things etre allowed in Civil Cafes, which are not n 
Criminal. A. Matheus ad Lib. F. 48. Tit. 15. de Probationibus, Cav. 1. 
Num. 1. > ur, Tefles in Cauſis civililus efſe nan poſunt, its nec in Uh 
minalibus Teſlimonii ditto eff. At non contra ; quicurique in Cauſſs civills 
audiuntur, ii etiam in criminalibus audiendi ſunt. Graviora enim crim nat 
Judicia civilitus ſunt, idezque & Teſtium major delectus adiibendus th 
„% Whoſoever cannot be Witneſles in Civil Cauſes, are not to be a& 
&© mitted in Criminal Cauſes. But the contrary does not hold, vs. 
„ That whoever may be Witneſſes in Civil Cauſes, may alſo be &. 
« mitted in Criminal Cauſes: For Criminal Cauſes are of more Weight 
« than Civil Cauſes ; and therefore in Criminal Cauſes we ought to be 
«© more nice in the Choice of Witneſſes.“ And the Author 5 — tus 
Doctrine, by Examples ſet down in that Chapter. 

What has been ſaid will ſerve to anſwer what is cited out of Gini 
and Maſcardus. 

The Citation from Carpzovirs's Criminal Prafticks, Q. 123. N. 5 
is imperſectly excepted : For I ſhall give no other Anſwer than wht 
is in the ſame Place, from N. 55. to N. 59. Probanmtur etiam lu- 
cia ad Terturam per unicum Teſtem, in Caſu quo plura Indicia ſimul ar 
currunt, ſuper quibus Teles examinati di ver ſimade dipcnurt ; ac um 
uno, alter de alio, tertius etiam de alis teflificatur : Tum enim onniul 
Teſhficatio fimul jundia, verifemiliter 2 de Reo, qui propterea ſub Tire 
mentis interrogari poteſl, Eifi enim bac de Re non omni ex Parte Inter}: 
conveniant, nec deſint qui Aſſertionem bane ſimpliciter rejiciant : Teit/# 
hoſce, ut ſingulares conjungendes nin eſſe autument, es quod ſinguli J 
haudguaquam Fidem faciant. Veriſſin um tamen eft, plures imperfec 
Probationes in Cauſis capitalibus conjungendas efſe ad plenam Probation 
faciendam, quoad effeftum torquendi : Qued communiter Dd. placuiſe , 
cet namgue unicum Indicium ab uno Te/te frobatum, ſemiplenam Probdts 
nem & Fidem, ad Quaſtionem de Reo habendam non faciat : Secus tar 
Res ſe hal et, fi plura Indicia concurrant, & conjunttim reum aggra% 
quorum unumgucdgue per Teflem ſingulurem probetur. Nam una Pie 
ſumptis aliam adjuvat ; plurimaque Indicia conjuntta Fidem faciunt. & 
ipſum tamen nen aliter accipi velim, quam hiſce tribus concur reti 

rim, Ut Tefles fin: «mni Exceptione mujeres & idonei, ac Vitæ probiih 
Secundo, Ut depoiant ſuper Inaiciis P- exim:s delieta, nen etiam fuper tus 
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„ anne,  Tertio, Tudicia fuper quibus Teftes iii fingulares deponunt funt | 
rn talia que reddunt animum Jai is quaſi certum quod Reus nds 8 
e alterutrum deficiat, nullum in Jure habeant Efeftum. Pie- 
2 prion make Torture lawful, when there is but one Witnefs, in a 
« Cafe where ſeveral Prefumptions concur, upon which Witnefs being 
« examined, ſwear in = different Manner, and one Witneſs as to one 
« Preſamptions another as to another, and a third concerning a third. 
« Then all theif Evidence being joined together, makes the Charge againſt 
« the Perſon probable, who therefore may be examin'd by Torture. For 
« tho! Interpreters don't all agree in this Point, and that fome of them do 
« abſolutely reject this Opinion, and think theſe Teſtimonies are not to 
« dy joined, becauſe ſingle W itneſfles don't make Proof; yet it is a cer- 
« tain Truth, that in Capita} Caſes feveral imperfe& Proofs are to be join- 
nod together, in order to make a full Proof as to the Effect of Torture. 
« This is the common Opinion of the Doctors; for tho” one Preſumption 
« proy'd by one Witneſs, does not make half Proof in order to examine 
« the Priſoner by Torture z yet the Matrer is otherwiſe, if ſeverat Pre- 
« ſumptions concur 1 charge the Priſoner, of which any one may 
« be by a fingle Witneſs ; for one Preſumption ftrengthens an- 
« other, and many of them joined together make up a Proof. But I would 
« not have this to be underſtood to be ſo, except when thoſe three 
« Things concur ; 1. That the Witneſſes be above all Exception, pro- 
« per in the Caſe, and of a good Life. 2. That they ſwear as to Cir- 
« cumſtances immediately relating to the Crime, and not as to thoſe 
« which ate very remote. 3. That the Prefumptions upon which thoſe 
« ſingle Witneſſes ſwear, be ſeveral and fuch as in a Manner may ſatisfy 
« the Judge, that the Priſoner is guilty of the Crime. But it any of 
« thoſe Things be wanting, they can have no Effect in Law.“ 
he Preſumptions in Stwirtown's Cafe were not in the Indictment, but 
in the Probation, and ſeem to have been very pregnant and near, whereas 
theſe libelled 4 Captain Green are moſt remote. 

But to put this Matter in its true Light, the Honourable Judge and Aſ- 
ſellots are deſired to remember, That Preſumptions never reſpect the De- 
ict, or the Corpus delidti, but the Delinquent, and the Perſon of the Ac- 
cuſed : For as Menoch. de Preſumpt. L. 1. 2. 8. N. 2. very well fays, 
Preſumptio verſatur circa id quod gefium oft, ſed ignoratur qualiter geflum ; a 
— relates to the Lk, done, but not to the oa of doing 
n. Now, in the Opinion of all Lawyers, Delictum debet efſe manife/tum, a 
Crime ought to be manifeſt. Julius Clarus, Sententiarum Lib. 5. 2. 4. 
Sciendum «ff autem quod in oninem Caſum nunquam debet Fudex procedere ad 
aliquem atlum, nift prius illi conſtet Delictum ipſum fuiſſe commiſſum. But 
« you muſt know, that a Judge in no Caſe ought to proceed to any Act 
« of Court, except it appear to him before hand that the Crime was com- 
« mitted.” And in that Place, illuſtrates this Doctrine by Examples, 
and the Authority of other Lawyers, to which I refer. His — in 
the End of that Queſtion being, Et ubi conſtet Scelus non interveniſſe, fulebit 
Priteſſus : And where it appears that no Crime has been committed, Pro- 
ceedings muſt ſtop. EY | 

So that bi _ de delicto, where the Crime is certain, the Doubt and 
Controverſy ariſes about the Delinquent, ſo as it is uncertain who is the 
Perſon gui YE or the Committer of this Crime, whether it be Robbery, 
Piracy, or Murder. Thoſe who admit of Probation, per Indicia & Argu- 
mnta, by Preſumptions and Arguments, diſtinguiſh theſe into Proxima 
& Remota, near and remote; and to each of them give a different Effect 
in Law. Capr. Q. 120. N. 6. Indicium definitur argumentum delicti per- 
petrati demonſtrativum, ſeu Indicativum. Idem, Q: 121. N. 1. Indicia 
tropingua ac certa, quorum * * e ſufficit ad Torturam. Hujus 
generis Indicia non veriſimilia ac propabilia ſed certa, non levia aut perfunc- 
teria ſed urgentia ; non dubia aut equivoca, que multipliciter interpretari 
queunt, ſed concludentia, & ad Delictum inferentia ſunt, & Crimini quaſt 
inherent, ita ut its apparentibus, nihil ni fi Rei Confeſſio —_ videatur. 
And N. 14. & ſeqq. ut Indicium ſemiplenæ Probationis per ſe ſolum ſufficiens 
& Idoneum fit ad Torturam, tria requiruntur, 1. Ut Teftis ile unicus fit 
omni exceptione major. 2. Ut hic Teſtis deponat de actu immediato, quod fieri 
intelligitur, 15 (5 awd ro aſſertionis rationem per ſenſum corporeum ret conve- 
mentem reddat, quod nempe ipſemet Delictum ab accuſato perpetrari viderit 
vel preſens Ef Duare, Si Teſtis non de ipſo crimine deponat, ſed de 
aliqus actu ad delictum proxime accedente, Indicium ſufficiens non F Si- 
uti nec illius Teflimonium idoneum ac ſufficiens eft, qui deponit de Delicto quod 
in eculos cadit, & rationem reddit de alis ſenſu. 3. Ut Teſtis verbis dilucidis 
E indubitatis de Crimine teſtificetur. ** A Prelumption is defined to be a 
'* demonſtrative or declarative Argument of a Crime committed. V; 121. 
« N.1. Near and certain Preſumptions, of which every one is ſufficient 
* of itſelf to juſtify Torture. Preſumptions of this kind, ought not to, 
* be likely or probable, but certain; not flight or trifling, but urgent; 
not doubtful or equivocal, that may admit of many Interpretations, but 
* concluding, really inferring the Crime, and ſo inſeparable from it, 
* that thoſe Preſumptions appearing, there ſeems to be nothing wanting 
* but the Confeffion of the Criminal, & N. 14. and following. To make 
* the Preſumption of half- full Proof ſufficient to juſtify Torture, there 
are three Things required. 1. That that one Witneſs be beyond all 
2. That the Witneſs ſwear as to the immediate Act, which 
©* muſt be underſtood, that the Witneſs give for the Reaſon of his Aſſer- 
* tion, ſome bodily Senſe proper to the Things as for Inſtance, that he 
* ſaw the Crime committed by the Priſoner, or was preſent at the Time: 
* Therefore if the Witneſs don't ſwear concerning the Crime itſelf, but 
concerning ſome Act that comes next the Crime, it is not a ſufficient 
* Preſumption, So neither is his Evidence proper and ſufficient, who 
* ſwears concerning a Crime that is the Object of Sight, and gives an 
Account of it from ſome other Senſe. 3. That the Evidence concern- 
ing the Crime be in clear, and not doubtful Expreſſions.” After which 
dur Author gives Examples; and it is to be obſerved, That theſe Indicia, 

reſumptions, are requir'd in order to torture; for they are not, in this 
Author's Opinion, ſufficient to condemn, unleſs they be Certiſſima, Indu- 
bitatiſſima, & Luce Meridiana Clariora, moſt certain, undoubted, and as 
Clear as the Sun at Noon, in which Caſe they have the Effect of a com- 
pleat Probation. - 1 

The Indicia remota, remote Preſumptions, which are alſo term'd, Du- 
bitata, Semiplæna, que rem veram efſe arguunt, non ſemper ſed plerumgue tan- 
un, unde ttiam non dicuntur ſimpliciter certa indicia, ſed veriſimilia & pro- 
balilin, ſeu veluti certa Indicia : ** Doubtful, half full, which don't al 


for Piracy, 
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(594) 
* ways argue the Matter to be true, but almoſt always; whence it comes, 
* that they are not ſimply called certain Preſumptions, but likely, proba- 
* bable, or almoſt certain Preſumptions.” And theſe cumulatively and 
in great Number concurring, may bring a Perſon to Torture, but never 
to Condemnation. | 

Now, by applying this 4 Doctrine to the Indictment, it is Juris 
Incontraverfi, uncontravertible Law, that the Delictum, Crime itſelf, cannot 
be proven per Indicia & 2 by Tokens and Prefumptions. And 
as to the Pannels, tho* a Deli& Crime were proven per Te/tie omni excep- 
tione majores, by unexceptionable Witneſſes, yet it will appear, That t 
Circumſtances libelled, do not deſerve the Name of Indicia, 

Preſumptions; and tho” they ſhould be allowed that “ Com- Ne. 
pellation, yet they are Remotiſſima, very remote, and by 
conſequence can have no Effect as to Condemnation, | 

As to the additional Coneluſion, that the Ship and Cargo 
ſhould be + eſcheated, the Fifcal cites a wrong Place, and f forfeited. 
ſuppoſes the Caſe to be what it is not : But ſeeing he va- 
lues Mr. Melley's Authority ſo much, his Opinion in this Matter, as ex- 
preſs'd in the ſame Treatiſe, C. 4. F. 21, 22. is thus: By the Law Ma- 
rine, if Goods are taken by a Pirate, and afterwards the Pirate attacks 
another Ship, but in the Attempt is conquered, the Prize becomes abſo- 
lutely the Captors, ſaving the Account to be render'd to the Admiral; and 
it is accounted in Law a juſt Caption of whatſoever may be got or taken 
from ſuch Beaſts of Prey, be the ſame in their own or in their Sueceſſor's 
Poſſeſſion. But then an Account ought to be render'd to the Admiral, 
who may (if they happen to be the Goods of the Fellow Subject of the 
Captors, or of Nations in Amity with his own Sovereign) make Reſtitu- 
tion to the Owner; the Coſts and Charges, and what other Things in 
Equity ſhall be decreed to the Captor, firſt conſidered and deducted. 

§. 22. By the Statute 27 Edward III. cap. 13. If a Merchant loſe his 
Goods at Sea, by Piracy or Tempeſt (not being wreck'd) and they after- 
wards come to Land, if he can make Proof they are his Goods, they ſhall 
be reſtored to him, in Places guildable, by the King's Officers, and ſix Men 
of the Country. 

This Law hath a very near Relation with that of the Romans, called 
de Uſucaptione, or the Atinian Law; tor Atinins enacted. That the Plea of 
Preſcription or long Poſſeſſion, ſhould not avail in Things that had been 
ſtolen, but the Intereſt that the right Owner had, ſhould remain perpetual; 
The Words of the Law are thele, 2nd ſurreptum oft, ejus rei Æterna auc- 
toritas efſet. Where by Auforitas, Authority, is meaned Ju Domini ; the 
Right of the Proprietor remains perpetual, tho' a Thing be ſtole, 


CURIA JUSTICIARIA Su;reme Curie Admiralitatis tenta in Pretorio, 
vel nova Domo Sefſionis Burgi de Edinburgo, decimo tertio Die Menſis 
Martii, 1705, per Judicem difte Curie, & per — Viros, 
Joannem Comitem de Loudoun, Joannem Dominum de Belhaven, Do- 
minos Robertum Dundas de Arniſtoun, Joannem Home de Blackad- 
der, & Joannem Cockburn de Ormiſtoun, A//z/ores. 

Curia Legitimè Affirmata. 

Intran. 

Captain Thomas Green, Commander of the Ship called the 7/orcefter, 
now in Brunti//and Harbour, 

yy John Madder, chief Mate of the ſaid Ship. 

John Keynolds, ſecond Mate of the ſaid Ship. 

Thomas Lin ſtead, Aſſiſtant to the deceaſed Supercargo of the ſaid Ship. 

ames Burn, Boatſwain of the ſaid Ship. 
ames Simpſon, Gunner. 

Andrew Robertſon, Gunner's Mate. 

John Bruckley, Seaman, 

George Kitchen, Seaman. 

Henry Keigle, Carpenter of the ſaid Ship. 

George Haines, Steward of the ſaid Ship. 

Samuel IM ilcocts, Chyrurgeon's Mate. 

George Glen, Seaman. 

Alexander Taylor, Seaman. 

And John Bannantyne, Seaman in the ſaid Ship. 

All of them indicled and accuſed at the Inſtance of Mr. Alexander 
Higgins, Procurator-Fiſcal to the High Court of Admiralty, for the 
Crimes of Piracy, Robbery, and Murder, in Manner mentioned in the two 
ſeveral Indictments raiſed againſt them thereanent, before inſert in the 
Court holden the Fifth of March Inſtant. 


ene. 

Mr. Alexander Higgins, Procurator-Fiſcal. 

Sir James Stuart, her 1 Advocat. ; 

Sir David Dalrymple, an . William Carmichael, her Majeſty's Sol- 
licitors. 

Sir Patrick Home. 

Sir Gilbert Eliot. 

Mr. Alexander Macklead. 

Mr. Francis Grant. Advocats. 


Procurators in DEFENCE, 


Sir David Thoirs, Mr. George Alexander, 

Sir Walter Pringle, Mr, 2 Elphinſton, 

Mr. David Forbes, Mr. John Spotſivood. 
Advocats. 


The Libels and Informations for both Parties being read over in Preſence 
of the ſaid Judge and Aſſeſſors, and in Preſence of the Pannels and Aſſizers. 

The Judge and Aſſeſſors having adviſed both the Indictments purſued by 
Mr. Alexander Higgins, Procurator-Fiſcal of the High Court of Admiralty, 
againſt Capt. Thomas Green, and the hail Pannels in both Indictments, with 
the foregoing Debate thereupon; they find, That Xeigle, and the other Pan- 
nels in the frſt Indictment, cannot be delay'd in their Trial, on Pretence 
that Capt. Green, as their Commander, ought to be firſt diſcuſs'd ; and 
therefore repel the firſt dilatory Defence: And find that Reynolds being li- 
belled againſt as Socius Criminis, a Fellow-Criminal ; and there being no 
Speciality, or particular Ground of Exculpation proponed, 
why he ſhould be previouſly tried; therefore “ repel the ſe- 
cond dilatory Defence proponed for Capt. Green, and theſe 
in the Indictment with him; and repel the Objection again 
the + Ge” of the Indictments, in regard of the Nature 1 Gereral 7, = 
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of the Crimes; and find the Crimes of Piracy, or Robbery, or Murder, as 
| by clear and plain Evidence, S rele- 
* ſufficient. vant to infer the Pains of ' Death, and Confiſcation of 


| libelled, being proven 
Moveable: Reſervin 


Concluſion of the Libels, until the Verdict of the Aſliae be returned; and 
repel the other Defences proponed for the Pannels ; and remit the whole 


to the Knowledge of an Aſſize. 


The Judge of the High- Court of Admiralty and Aſſeſſors, continue the 
Dyet at the ſaid Mr. Alexander Higgins's Inſtance, againſt 

+ whole, the forefaid + hail Pannels, till To-morrow, being the 14th 
- © Inſtant, at Eight a-Clock in the Neben, and ordains the 


4 each, Aſſizers and Witneſſes 


the Pain of aco Merks; and the Pannels to be carried back 


to Priſon, 


CURIA JUSTICIARIA Supreme Curie Admiralitatis tenta in Pre- 
torio, vel nova Demo Seſſionis Burgi de Edinburgo, decimo guarto Die 
Aenſis Martii, 17c 5, per Judicem dictæ Curie, & per Honoratiſfimos 

Vir, Joannem Comitem de Loudoun, Joannem Deminum de Bel- 
haven, Dominos Robertum Dundas de Arniſtoun, Joannem Home 
de Blackadder, & Joannem Cockburn de Ormiſtoun, Aſſeſſores. 


Intran. 


Captain Thomas Green, Commander of the Ship called the Woregſter, now 


in Brunti//land Harbour. 


Captain John Madder, Chief Mate of the ſaid Ship. 
— Reynolds, Second Mate of the ſaid Ship. 
mas Linſtead, Aſſiſtant to the deceas'd Supercargo of the ſaid Ship. 
ames Burn, Boatſwain of the ſaid Ship. | 


James Simpſon, Gunner. 

Andrew Robertſon, Gunner's Mate. 
— Bruckley, Seaman. 

corge Kitchen, Seaman. 


Henry Keigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the ſaid Ship. 


Samuel Wilcacks, Chyrurgeon's Mate. 
George Glen, Seaman. 
Alexander Taylor, Seaman. 


And John Bannantyne, Seaman of the ſaid Ship. 


eee 
Mr. Alexander Higgins, Procurator-Fiſcal. 
s Advocat. 


Sir mono Stuart, her — 
Sir David Dalrymple, . William Carmichadl, her Majeſty's Sol- 


* 


licitors. ; 
Sir Patrick Home. 
Sir Gilbert Eliot, 
Mr. Alexander Macleod. 
Mr. Francis Grant. 
Advocats. 
Procurators in DEFENCE. 
Sir David Thoirs. Mr. George Alexander. 
Sir Walter Pringle. Mr. Fohn Elphin/lon. 
Mr. David Forbes. Mr. Jobn Spotſwood. 
Advocats. 
*®#ASSIZE. Ju. 
Archibald Drummond, Skipper Edward Majoribanks of + Haly- 
in Leith. ards. 
John Findlayſon, Skipper in Ber- Sir James Fleeming of Rathobyres. 
roſtounneſs. 2 Gordon, Senior. 
Mark Stark, Skipper there. obert Forreſt, 
James Feniſon, Skipper in| Robert Innes, 
Dueensferry. Robert Walwood, 
John Mathie, Skipper in Preſ- | William Blackwood, 
tounf ans. Geerge Clark, and 
James Majoribanks, Merchant in| Milliam Neilſon, Merchants in 
Edinburgh. | Edinburgh. 


The Aſſize lawfully ſworn, and no Objection of the Law in the contrary, 


Mr. Alexander Higgins the Purſuer, for Probation, adduced the Witneſſes 
after deponing, Viz. 

* Ompeared Antonio Ferdinando, Cook's Mate of the 
„ Appeared, Ship the Morceſter, which was commanded by Cap- 
X | tain Thomas Green, aged twenty-four Years, or thereby, 
unmarried ; with Captain George Yeaman, Merchant in Dundee, ſworn In- 
terpreter : And the ſaid Antonio Ferdinando being ſolemnly ſworn, | urged 
of partial Counſel, examined and interrogate upon the Libels, or f. 
ments. And being interrogate if he believed in GOD, and if he was 
a Chriſtian : Depones, That he believes in GOD, and that he was born 
of Chriſtian Parents, and is a Chriſtian himſelf. And being interrogate 
upon the Indictment, depones, That at Calliceiloan, upon the Coaſt of Ma- 
labar, the Deponent did come aboard the Sloop belonging to Captain 
Green's Ship called the Jorcefler ; at which Time the Deponent did enter 
to the Service of Mr, Loveday, Purſer of the ſaid Ship; and the Deponent 


cannot be poſitive of the Time of his 


about two Years and a half ſince; and went in the ſaid Sloop from Cal- 
licailean to Keilon, from thence to Cocheene, and from Cocheene to Callicut, 
and from that to Tillicherry : And depones, That upon the Coaſt of Ma- 
labar thereafter, he did fee an Engagement betwixt the ſaid Sloop, the Ship 
the /[/orce/ter, and another Ship failed by White- Men, ſpeaking Engliſh, 

and the faid Ship did bear Engliþ Colours. And being in- 
® Priſoners. terrogate by the * Pannels, what were the Colours the ſaid 

Ship did bear : Depones, That they were of White, Red 
and Black, like to theſe that the ſaid Capraih 


®* Maſtrr of « Ship. + Of, before a Place, in the Scots Dialect, denotes the Place to be the Eflate of the Perſen nam'd. i. e. Solemnly ſworn, that be would te the Truth, and 111 
bur the Truth ; that be bad nv» Prejudice or ill Will againſt any of the Priſoners at the Rar; that be get no g0:d Deed, or Promiſe of good Derd, for giving Evidence againſt them ; nor was fuborneh, v 


\ 


the Conſideration of the additional 


ROB. FORBES, I. P. A. 


to attend then, & ilk Perſon under 


Curia Legitimz Affirmata. 


— 


ndict- 


coming aboard, but believes it was 


| ſome Miles to Callicoilaan; and ſome Time thereafter, about a Fortaight, 


that firſt the ſaid Captain Green, the Merchant; and Mr. 


aboard the ſaid Strangers Ship, and for about the Space ofa. 
and then returned aboard — then did man the — 1 
faid Ship the J/orcofer, with about 20 Men, whereof were Captain , . 
himfelf, Mr. Loveday, and the Supercargo, the Carpenter and Gunge, Riv 
that the Gunner's Name was James Simpſon, whom the Deponent k — Cre 
and points to at the Bar; and that there were four Guns and two Pas 
roes aboard the ſaid Sloop; and thereafter Captain Madder came aboard _ 
the Sloop, and that they did the faid other Ship for the firſt ang, 
cond Days, and upon the third Day the ſaid Ship was boarded by thay. heh 
the Sl who when they came » did take up thoſe of the "Ig uu 
the ſaid Ship from under k, killed them with Hatchets, and threw > that 
overbaard, and that Captain Green, Captain Madder, and Fame; * 
the Gunner, were three of theſe who went aboard and killed the Mea you 
And depones, That the Ship the I#orce/ter came up during the ſaid Ea if 
gagement, and did fire at the ſaid Ship, but theſe in the Wereftr bien - 
board ber: And the Deponent believes, that the Men who were kill a bee 
thrown overboard, as ſaid is, were about ten in Number; and depores, Tha 
That there were but few Goods aboard the ſaid taken Ship, which ws 
carried aboard the JYYorcefler, and amongſt the reſt he BY Lou 
+ minds of ſome China Root: And depones, That the ſaid + renente,, cy 
Ship which was taken, was failed by ſome of the Crew of the the [ 
Wircefter, and carried to Calliceiloan, and there ſold, and that the (aid Ship theſe 
was not tied with a Tow to the Ship Worce/ter : And the Deponent kobm there 
not what Men were killed aboard the Sloop or Worceſter, or if any wen hole 
killed, but the Deponent himſelf was wounded in the Arm, and wd Wi ions 
Wound he now ſhews to the View of all. Depones, That Captain Aa. viſe 
der told the Deponent, that if ever he did tell any Perſon, either white q Peril 
black, of the ſaid Engagement, that he the ſaid Captain would kill the De. * 
ponent, and heave him overboard. Depones, That the Up- who 
per Coat which the Deponent t preſently wears, was found 1 nw. up ac 
aboard of the ſaid taken Ship, and which the Deponent has diate 
kept ſince that Time. „That during the faid En Pixel 
Haines, Bannantyne, Bruckley, Wilcocks, Burn, ton, Glen and Tayly, 2 
eight of the Pannels, were aboard the Ship the Morceſter ; ad that Nagl Jaun, 
tchen and Linſtead were aboard the Sloop with Captain Green, Maddr Vir. 
and Simpſon ; and believes that Reynolds was then aſhore at Callicihm: WH Crew 
And depones, That the ſaid Ship was fold to a King in Malabar, and tha one l 
| the Man who bought the ſaid Ship bears a Malabar Name, whoſe Serrn WW with 
is called Coge Commodo : And depones, That the ſaid Engagement happen. Wi be pu 
| <9 between Tillicherry and Callicut, upon the Coaſt of Malabar : And ts. L 
es, That he cannot poſitively tell how many Guns the taken Ship d dere, 
ar, but thinks they were about twenty, ſmall and great: And the That 
nent believes, That the Enga t happen'd about a Month after the D- back, 
ponent went aboard of Captain Green's Sloop; and cannot be poſitive when WW Voya, 
the Ship the W/orcefter, did en the ſaid taken Ship, whether firſt, f. WWShip. 
cond, or third Day. Depones, That the Engagement was by way of 1 WW Lad 
running Fight. Depones, That he knows not who did ſail in the fl hen 


taken Ship to Callicoilban. Cauſa Scientia, the way. how he came to kane 
this, the Deponent was aboard the ſaid Sloop during the Time of the (a 
Engagement, and ſaw and heard, as he has deponed; and this is the Truth, 
as he ſhall anſwer to GOD. Depones, He can write after the Malake 
Character; and this Depoſition is alſo ſigned by the ſaid Captain Gem 
Yeaman, the ſworn Interpreter. | 

Antonio Ferdinando. | Gee. Yeaman. | ROB. FORBES, 


mpeared Charles May, Chyrur of the Ship the Worceſter, can 

manded by „ Vows, or — u- 
married; who being ſolemnly ſworn, purged of partial Counſel, exami- 
ed and interrogate upon the Libel : Depones, That he was aboard of Cx 
tain Green's Ship the Worcefter, and went from England with her; du 
when the ſaid Ship went to the Coaſt of Malabar, the Deponent was it 
aſhore at the beck, which is the Landing-Place, and from thence went vp 


the Deponent did hear the Firing of Guns as at Sea, and did meet wit 
Coge Commodo, who was Merchant to the ſaid Ship, and bought ſome T hing 
from them, with Franciſco de Olivera, the Linguiſter of the ſaid Ship, who 
had come that Day from the beck, and that the Deponent aſked him wit 
mean'd the Shooting; and that the ſaid Cage Commodo, and Franciſco di Ol. 
vera, anſwered the Deponent, That the Worceſter had gone out, and ws 
fighting at Sea with another Ship : And depones, That the next Morning tit 
a came to the Shore, where he did ſee the Ship the Morcſter riding 
in her Birth, that is, much about the ſame Place where ſhe had lyen before 
and that the ſaid Place was about four Miles from the Shore. Depons 
That there was then another Veſſel riding with the Morceſter at her Stem 
Depones, That about ſome Time thereafter, in the ſame pag oy the De 
ponent did ſee the Long-Boat of the Worceſler coming to the Shore ins 
reat Haſte ; and that when the Boat landed, the 45 aſked ti 
en what was the Matter that brought them aſhore, it not being ordins 
for Boats to come over the Bar, by reaſon of a great Sea: And the Ma 
anſwered, That Captain Madder had ſent them aſhore for a Pinguetta (bid 
is the Name of a certain kind of Boat) with Water, becauſe they had {pt 
and ſtaved all their Water aboard, and that there had been Buſking il 
Night, which the Deponent underſtood meant, that they had been at ſor? 
Labour and Fatigue, as if their Ship had been driven from her Anch% 
and bearing up again. Depones, That he did not ſpeak at that Ie Nu: 
with the Men in relation to any Fight, but that the ſaid Men told h, 
they had brought a Ship in with them; and that the Deponent made Wi; a 
ſtay at the Shore, but returned immediately to Callicoilaan, where his fr 
tients were. Depones, That five or ſix Days thereafter, the Depones 
went aboard the J//orce/ler for ſome Medicines which he wanted for # 
Uſe of his Patients; and that when he came aboard, the Depon® 
ſaw the Deck of the Morcgſter lumber'd with Goods, and five of f. 
Cheſts alſo, and ſome Bales of Goods; and that the Deponent di 
then ſay to Mr. Madder Senior, What have you got there? You are ful 


Greon's Ship did bear; and 


viſed, or directed bes to (wor, or er be ſhell ſoy in this Trial. 
| 6 


of Buſineſs. And that Mr. Madder did then curſe him, and bid Ms 


„ mind his Plaifter- Box: Arid deponhes, That the Deponent was 
80 + informed,” that the Sbip which was riding at Stern of the 
afterward was ſold to Coge + Commyds, the Ship's Merchant at Keilon 
Here and the ſaid Ship was brought there by a Part of the IVorce/ter's 
River 3 who immediately left her ſo ſoon as they bad brought ber 
Crew, to an Anchor, or otherways fixed her. Depones, That the 

; * Linguiſter, likewiſe told the Deponent, That Coge Commodo 
heren complained, he had bought the Ship too dear; and that he ſaid 
nad bought one the Year before cheaper, tho' four Times the Value: De- 
he That ſome Time thereafter, the Sloop came down the Coaſt; and 
py ono Ferdinando was ſent aſhore to the Deponent at the /eck ; and 
* that the ſaid Antonio Ferdinando, the Black, was wounded in the 


- And that the —— 2 did take off the + Dreſſing of the 
tf. Around, and found it to be a Fracture; and that it jook'd 


Wound had been occaſioned by a Gun-ſhot. And that the De- | 


wif , the ſaid Antonio Ferdinando, the Black, who had dreſſed the 


—— or ſet his Arm? And that the ſaid Black did tell the Deponent, 
*. he was ſet aſhore at Cochin, and there dreſſed by a Dutch Chyrur- | 


And depones, T hat ſome Time thereafter, he went aboard the Vor- 
and called for the faid Black, and any other Perſons that were ill; 

24 dere came to him to his Cheſt, Duncan Mackay, and another {which 
the thinks was Edward Cuming, but cannot be poſitive) and that 
theſe Parſons were alſo wounded; and that the ſaid Black was likeways 
there. And depones, That he did aſk his ſaid Patients how they came by 

heir Wounds? And that Mr. Madgder hearing the Deponent aſk Queſ- 

| tions, he came to the Deponent, and bid him atk no Queſtions; and like- 
Mal. wiſc charged the Patients to anſwer the Deponent any Queſtions upon their 
hite oy Peril, And the Deponent then ſaid to Mr. Mudder, that he had no com- 
he De. mand over him; and that Mr. Madder anſwered, That he would go to one 
vho had Command over the Deponent: And that the ſaid Aadder went 

up accordingly z and thereafter returned, and ordered the Deponent imme- 

diately aſhore 3 and the Deponent was accordingly carried aſhore in the 

Pineuetta, that was lying by the Ship's Side. Dzpones, That all this which 
the Deponent has before deponed upon, did fall out about the Months of 
January of February, 1703, Years. Depones, T hat while the Ship the 
2 was going up the Coaſt of Malabur, Mr. Linſtecd, one of the 
Crew, was left at Keilon, which was near ſeven Leagues, or about twenty- 
one Miles from Callicoilaan; and that the ſaid Linſleed was left there with 
with one Hammond, to take Care of ſome Part of the Cargo which was to 
be put aboard of the Ship. Depones, That he did not ſee the ſaid Mr. 
Linflecd, at Kai/on ; but only heard that he was left there, and remained 
there, as the Deponent heard, till the Ship came back. And Depones, 
That the Shooting which the Deponent heard, was before the Ship came 
back, as he has already deponed. And Depones, That thereafter, during the 
Voyage, he never heard the Crew, or any of them, talk of their —_— a 
ict, l. sbip. Depones, That whilſt the Deponent heard the ſaid Shooting, Mr. 
ay Len and Mr. Otlay were aſhore at Callicoiloan: And depones, That 
the fad hen the orceſler failed from England, the Crew was about 35 or 36 in 
0 KU Number. Depones, That while the Deponent was aboard, the Ship went 
the al no further up than Calecut : And depones, That the Reaſon how he 
Truth, knows Mr. Hammond and Mr. Linjleed were aſhore at Ke:lon, was, that he 
Mala WWbeard the Supercargo deſire the ſaid Perſons to go aſhore, and take care of 
Come part of the Cargo. And depones, That he was but two or three 
Hours aboard after he heard the —_— give the ſaid Order; and ſaw 

BES, jot the ſaid two Perſons (Hammond and Linfteed) go aſhore. And depones, 
hat it was in the Ship the //orcefter's going up the Coaſt of Malabar, that 

r, con- {ſie Deponent heard the Shooting. Depones, I hat upon that Coaſt the Ship 
by, rung a Leak, and did from thence fail to Bengal, in order to have the 
| e helped: And depones, That he knows not how many Leagues there 
was betwixt the Place where the Leak ſprung, and Bengal; but that it was 
bout five Weeks ſailing. Depones, That he knows not the Reaſon why 
he Ship was not brought into ſome Place on the Coaſt of Malabar, tor 
went oy {Wcing refitted. Depones, That when the Deponent came aboard at Calli- 
rtaight, lan, that the Ship weighed Anchor, and-failed to Cochin, and from that 
ect with o Calecut, and thereafter came back the ſame Way. Depones, That there 


Thing ere ſome Goods put aboard the Ship from Callicut, but none at Cochin, as 
hip, wie de Deponent remembers. And further depones, That when the Deponent 
im what eturned, he found Mr. Hammond and Mr. Lin/teed aſhore at Keilon. Cauſa 
0 de Ol- WP patet. The Way how he comes to know this is evident. And this 
and un Ws the Truth, as he ſhall anſwer to GOD. 

ning the Charles May. 

er ridiag ROBERT FORBES, 


Jepones 

er dun Ompeared Antonio Franciſco, Servant to Captain Thomas Green, Com- 
the De mander of the Ship the Morceſler, aged 22 Years, or thereby, un- 
ore in Nrried; with Captain George Yeaman, Merchant, in Dundte, his Inter- 
aſked ths eter: And the ſaid Antomo Franciſco being ſolemnly ſworn, purged of 
ordinayWJF=itial Counſel, examined and interrogat upon the Libel purſued by the 
the Ma BF rocurator-Fiſcal, againſt the ſaid Captain Green, and the other Pannels ; 
a (wh epones, That the Deponent believes there is a GOD; and his Miſtreſs at 
had ien, cauſed baptize him a Chriſtian; and he owns the Chriſtian Reli- 
(king en: And he came to the Service of Captain Green, at Delagoa. Depones, 
n at hat upon the Coatt of Malabar, while the Deponent was aboard of the 
Ancba, wefler, he heard ſome Shooting of Guns from aboard the IVorcefter, to 
at Ie Number of Six, or thereby: And that the Deponent, in the mean 
old hith ime, was chained and nailed to the Floor of the Fore-caſtle in the ſaid 
made p; and he heard no other Shooting from any other Ship. Depones, 
e his fr bat two Days after the Deponent heard the ſaid Shooting, he ſaw ſome 
) ods brought aboard the ſaid Ship the Horcefter; and which Antonio Fer- 


ande, the other Black, told the Deponent, were brought from another 
up which they had taken: And likewiſe the ſaid Black told the Deponent, 
e Of 1 t at the ſame Time Captain Madder had given ſome Rack, id eft Brandy, 


nent 6 the Men. And at the ſame Time, the other Black told the Deponent 
u are f eways, That there were ten Men of the Crew of the taken Ship kill'd, 
bid ha den ſhe was taken. And that the ſaid Black did let the Deponent ſee a 


alter on bis Arm, upon which he ſaid he bad got a Wound by a Shot, 
aue in the Sloop taking the other Ship: And that he told the Deponent, 
t the ſaid Ship was taken by the Sloop belonging to the Worceſter: 


Bd that the Deponent neither heard of, nor did fee any other e Haines, and the reſt in Company with the Deponent, hay- 


. for Piracy. 15 ng . (598) 


Men. Depones, That he does not know where they were failing, after he 
heard the Shooting 3 but he was told by the other Black, that they were 
ſailing to Collicoilban: And the ſaid other Black did forbid the Deponent 
to tel] any Perſon whatſomever of the ſaid Engagement. And the Depo- 
nent does not remember how long it is fince he heard the ſaid ſhooting of 
Guns. And depones, That Antonio Ferdinando, the other Black, told the 
Deponent all theſe Matters upon the Coaſt of Malabar: And that the [aid 
Antonio came aboard the Ship the Morceſler, when they were going to Ben- 
gal. And depones, That while he was chained to the Fore-caſtle, he knows 
not who were aboard, or who were aſhore: And that he was ſo chained for 
the Space of two Months; and that he was ſo chained to the Fore-caſtle 
about ten Days before he heard the ſaid Shooting: Cauſa Scientiæ patet. 
| Depones, he cannot write, 


This Oath figned by the ſaid Captain George Yeamar, the Deponent's 
Interpreter. | 
George Yeaman. 


ROBERT FORBES; 


7 James Wilkie, Taylor, Burgeſs of Edinburgh, aged twenty- 
hve Years, or thereby; marcied : Who being ſolemnly ſworn, putged 
of partial Counſel, examined and interrogat upon the 1 by the 
Procurator-Fiſcal, againſt Captain Green, and the other Paunels; depones, 
That in Oeber laſt, after Captain Green's Ship was brought into Brunt- 
ifland, the Deponent went over to Bruntiſland with his Mother, with a De- 
hen to learn ſome News, or to get ſome Notice of a Brother of his, Andrew 
Willie, who had gone atong with Captain Drummond to the Eaſt Indies: 
Depones, That after the Deponent and his Mother came to Brunti/land, 
we went to Mrs. Seaton's Houſe ; where the Deponent fell in Company 
with George Haines, whom the Deponent preſently “ points | 
in the Pannel; and after ſome Diſcourſe, the Deponent aſked May np 1 
the ſaid George Haines, Whether or not, in his Voyage, he had 2 

ſeen Captain Drummond? At which the ſaid Haines fell in a Paſſion, and 
ſaid, Dn me, what have I to do with Captain Drummond ? Depones, That 
the Deponent ſeeing Haines in ſuch a bad Humour, forbore for ſome Time 
to ſpeak about his | Away or Captain Drummznd : But after that they had 
taken ſome Cups about, and that the Deponent thought Haines in a better 
Moo), the Deponent aſked the ſaid Haines, If he had not heard of, or ſeen 
any Scots Ship cominꝑ to or from the EA Indies? Depones, That Haines 
then ſaid, That while their Ship was upon the Coaſt of Malabar, (where they had 
taken in a Black, whom Haines pointed to, and had by him at the Time) a Dutch 
Ship informed them, That one Captain Drummond, commanding a Scots Ship, 
was turned Pirate; and that thereupon they manned their Sloop, and made 
themſelves ready, in caſe they ſhould have been attack'd. But Haines added, That 
they did _ the ſaid Captain Drummond. Depones, That the ſaid Haines 
did likewiſe ſay, That he had in his Cuſtody, at the Time the Ship the Worceſter 
was ſeized in the Road of Leith, that which he would not have fallen in the 
Seizers Hands for twice the Value of the Ship. And depones, That the ſaid 
Haines likeways added, That he threw it overboard after the Ship was ſcized; 
ſaying, Let them ſeek it now in the Bottom of the Sca. Depones, That while 
the Deponent was diſcourſing with the ſaid Haines about the Worth of the 
Ship, the ſaid Haines ſaid to the Deponent, That it would not be found to 
be ſo rich as it was expected: But that there was till in the Ship that 
which would never be found by the Seizers, unleſs they pulled her Board 
from Board : And that the ſaid Haines ſaid, He knew very well where that 
| Thing lay. Depones, That his Mother having gone to the other Room to 
Mrs. Seaton, the Miſtreſs of the Houſe ; ſhe deſired the ſaid Mrs. Seaton to 
enquire of Haines concerning her Son, the Deponent's Bro- | 
ther; and that Mrs. Seaton ſaid, That Haines was a + Suitor f courted. 
of Anne Seaton, her Daughter, who would be more proper to 

enquire that of Haines: And that the next Morning Anne Seaton declared, 
in Preſence of Kenneth Mackenzie, that Haines had ſaid to her, II. found thry 
had a Deſign to pump him; but that they ſhould not be the 1 * of him Tho 
what he had ſaid, he had ſaid; but would fay no more at that Time. Cauſa 
Scientiæ patet. And this is the Truth, as he ſhall anſwer to GOD. 


ames IV ilkie. 


ROBERT FORBES. 


Ompeared Kenneth Mackenzic, + Indwcllcr in Cannongate, 
aged twenty-ſeven Years, or thereby; married: Who f Tnbabirar:. 
being de ſworn, purged of partial Counſel, examined 
and interrogat ut. ſupra : deg That in the Month of October laſt 
when the Ship the Horceſter was lying in Bruntiſiand Harbour, the Depo- 
nent was in Widow Seaton's Houſe with George Haine, (whom he now 
points to in the Pannel) and Fames Miltie, and heard the faid aue Miltie 
aſk the ſaid Haines about Captain Thomas Drummond's Ship; at which the 
| ſaid Haines fell in a Paſſion ; but the Deponent going out of the Room, 
heard no more what paſſed, And depones, That the ſame Night the De- 
ponent heard Mrs. Wiltie intreat the faid Widow Seaton, to endeavour to 
get an Account from any of Captain Green's Crew, of her Son, who had 
gone Doctor aboard of the ſaid Captain Drummond's Ship: And having 
returned next Morning, the Deponent heard Anne Seaton, Daughter to the 
ſaid Widow Seaton, tell, That Haines had ſaid to her, that they had a De- 
ſign to pump him; but what he had ſaid, he had ſaid. And that he the 
ſaid Haines told the ſaid Anne Seaton, when aſked by her, Why he fell in a 
Paſſion at the mentioning of Captain Drummond? that he anſwered, That 
he knew more of the ſaid Captain Drummond than he would tell. Cauja 
Scientiæ patet, And this is the Truth, as he ſhall anſwer to GOD. 


Kenneth Mackenzie. 
ROBERT FORBES. 


Eos IVilliam Mood. one of the Gunners of her Majeſty's Artil- 
| Jery, aged fifty-three Years, or thereby; married: Who being ſo— 
lemnly ſworn, purged of partial Counſel, examined and interrozat wt 
ſupra ; depones, That the Deponent was in Company with George Haines, 
at Bruntifland ; and that one Jehn Henderſen, Writer, in vail i. * 
Edinburgh, was likewzys preſent. Depones, I hzt the ſaid George |, *" Bijin'ſs 
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and John Henderſon having aſk'd the Reaſon, the ſaid Haines expreſſed him- 
ſelf thus: It is a Wonder that fince we did not fink at Sea, that God does not 
make the Ground open and ſwallow us up when we are come aſhore, for the 
Wickedneſs that has been committed during this laſt Vayage, on board of that old 
Bitch Bels; pointing to Captain Green's Ship. And depones, That there- } 
„ Sands, after he went a walking with the ſaid George Haines in the * 

Links of Brunti/ſland ; and the Deponent happening to tell the 
ſaid Haines, that Captain Madder's Uncle was burnt in Oil, for attempting 
to burn the Dutch Ships at Am/terdam ; the faid George Haines did there- 
upon tell the Deponent, That if what Captain Madder had done, during his 
2 Voyage, were as well known, he deſerved as much as his Uncle had met with. 

uſa Scientiæ patet. And this is the Truth, as he ſhall anſwer to GOD. 


a | | WI Es William Wood. + 
: ROBERT FORBES. 


Ompeared John Henderſon, Writer in Edinburgh, aged twenty Years, 
"x ard ag — : Who being ſolemnly ſworn, purged of 
„partial Counſel, examined and interrogat ut ſupra : Depones, 
t conformis precedenti, (viz. William Wood) in omnibus; except as 
to what happen'd betwixt the ſaid Miiliam Word and George 
Haines in the Links of Bruntiſſand, in relation to Captain Mad- 
der and his Uncle. Cauſa Scientiæ patet. And this is the Truth, as he 
ſhall anſwer to G OD, | 
ohn Henderſon. 


ROBERT FORBES. 


as William 
00d in every 


mpeared Anne Seaton, Indweller in Bruntiſſand, aged nineteen Years, 


tial Counſel, examined and interrogat wt fares depones, That ſhe was 
preſent with George Haines, one of Captain Green's Crew (whom ſhe points 
at the Bar) in 1 at the Time when Mrs. Wiltie and her Son 
were there: That Mrs. Wilkie deſired the Deponent to endeavour to learn 
if George Haines knew any thing of Captain Drummond, becauſe the ſaid 
Mrs. Milli- had a Son that went along with him. Depones, that ſhe the 
Deponent did accordingly enquire at Haines's, but he denied that ever he 
ſaw the ſaid Ship, or knew any thing of her. Depones, That ſhe was 
likewiſe preſent with George Haines, when William Mood, one of her Ma- 
jeſty's Artillery, and John Henderſon, were in Company with him, and that 
at that time, George Haines, in a melancholy Fit, ex preſſed himſelf thus: 
It's a wonder, TEE we did not fink at Sea, that we are not ſwallowed u 
with the Ground aſhore, for the Sins committed on board of Captain Green's 
Ship. And cepones, That he likewiſe added, during the laft Voyage. And 
depones, That Haines ſaid to the Deponent, That he knew more 8 
Drummond than what he would expreſs at that time : Depones, That the 
ſaid George Haines told the Deponent, That when the Ship: was ſeized in 
Leith Road, he bad aboard with bim that which hz would not have had to fall 
in the Seizers Hands for twice the Value of the Ship, but that he threw the ſame 
overboard. Depones, That ſhe never talked with Haines about an old 
Sweetheart that ſhe had aboard of Captain Drummond's Ship, nor did the 
ſaid Haines ſay to the Deponent, That ſhe wonld never ſee him again. And 
depones, That ſhe never heard Haines ſay, That there was yet aboard of the 
faid Ship what would not be found unleſs ſhe were pulled Board => Beard. 
And depones, That when the Deponent was enquiring of Haines about 
Mrs. Wilkie's Son, that he ſaid, That ſhe deſigned to pump him as Mr. Mac- 
kenzie had dene before. Cauſa Scientiæ patet. And this is the Truth, as ſhe 
ſhall anſwer to GOD, " 

Anne Seaton. 


ROBERT FORBES. 


Ompeared Captain John Brown, Skipper, in Leith, aged 40 Years, or 
thereby; married: Who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate wut ſupra : Depones, That he went aboard the 
Ship the 7/erce/ter when the Goods were unloaded, by Order of the Lords 
of the Committee of Privy-Council, and ſaw the Hatches, which were faſt 
and ſealed, opened: Depones, That on the Larboard- ſide of the Ship, the 
Goods were much damaged, and that few:or none of the pack'd Goods 
were numbered or marked, which is cuſtomary ; and the Deponent him- 
ſelf never received any Goods but what were marked, that he might know 
to whom they belonged. Depones, That the Goods aboard the fai Ship, 
„ regularly enough ſtowed: And being interrogate “ for 
1 re f the Priſoners, whether or not it be cuſtomary that Goods be 
marked or numbered where there is a Supercargo aboard: De- 
pul That it is always Cuſtomary, whether they belong to ten, or one 
an : And being interrogate for the Pannels, whether or not the Reaſon 
why the Goods wanted Mark or Number, might be, becauſe that the Goods 
were much damaged, and the Pepper ſpoiled and heated: Depones, That 
where the Goods or Pepper were ſpoiled, the Bales were all rotten to 
Pieces, but where the Pepper \and other Goods were intire, there were 
Bales and Packs which wanted both Numbers and Marks : And being 
likewiſe interrogate by the Pannels, whether or not there were fome Packs 
and Bales that had a common Ship-mark, and ſome who had only the 
1 Sign, Veſtige + thereof, being near worn out. Depones, That 
there were a great many who had a common Mark, and that 
it was plain and obvious, and that there were others who had no Mark at 
all, and that the moſt Part wanted Marks altogether, and that there were 
two or three Bales which had the Veſtige of a Mark. Cauſa Scientie. 
The Deponent * witneſſed the unloading of the ſaid Ship, at 
the Deſire of the Lords of the Committee of Privy-Council, 
and ſaw, and knows as he has deponed. And this is the 
Truth, as he ſhall anſwer to GOD. 
ohn Brown. 


ROBERT FORBES. 


Ompeared Archibald Hodge, Skipper, in Leith, aged 40 Years, or 
thereby; married: Who being ſolemnly ſworn, purged of partial 
Counſel, examined and interrogate ut /upra. Depones, That he was aboard 
the Ship the J/erccer in Bruntiſſand Harbour, when the Committee of 


„ vas Mit- 
1005 to. 


181. The Trial of Capt. Thomas Green, &c. 


ing 8 the faid George Haines fell in a melaneholy Fit; | Depones, That the moſt Part of the Goods wanted both. N 


Marks, which is no wiſe common or regular in any Ship that — 
Deponent has ſeen : but the Deponent did never fee any Ef. India the 


unloaded before. Cauſa Scientie patet. And this is the Tru | bhi 
anſwer to GOD. * | | 7 4 en 
* 7 rchibald . 
ROBERT TOA 21 


| peared John Glen, Goldſmith, Indweller in Leith, 

or — married: Who being ſolemnly ſworn, 8 
Counſel, examined and interrogate ut ſupra. nes, That the OY 
Day after the Ship the Vorceſter came to Leith Road in Summer laſt the 
Deponent went aboard the ſaid Ship, and about twelve o'Clock of the 
Day, the Deponent was in the Cabin with Captain Madder and one 
mond, now in England, as the Deponent is informed; at which Time the 
ſaid Captain Fobn Maddey took a Seal out of his Pocket, and aſked the hs, 
ponent, what he thought of the Scots African and Indian Companies 
and at the ſame time gave the Deponent the ſaid Seal in his Hand, | 
which the Deponent did look, and found thereon the St. Andrew's C 5 
a Dromedary, a Camel with a Caſtle on the Back of it, and a Ship with 
Riſing-Sun above the Helmet, and two wild Men as Suppotters; and * 
the ſaid Seal, to the beſt of the Deponent's Memory, was near the Ri 
of an Eng/i/þ Half-Crown, and had. an Handle of Li vie. And be. 
ing interrogate if aboard the ſaid Ship he did ſee the Impreſſion of the ts 


Seal upon any Paper: Depones negative. And further depones, Thats ct 
Seal now exhibited in Court was not the ſame, which — Madus * 
did ſhew to the Deponent; and whereupon he has deponed as a Cauj beir 
Scientiæ patet. And this is the Truth, as he ſhall anſwer to GOD, 3 
T 

P Glen, wo 

ROBERT FORBE&,, Coal 

TheProbation being ended as above, and the$ Aſſize ordained t | oy 
to encloſe, ſome of the Aſſizers moved, that that Part of the 22 A 


Judges and Aſſeſſors | Interloquitor, whereby they find the T Auto 
Crimes of Piracy, or Robbery, or Murder, as libelled, being — 1 7 
proven dy clear and plain Evidence, 5 relevant, &c. to be ex- , . _. 
plained as to theſe Words, being proven clear and plain by Evi- . Men 
dence, if the ſame did require, that the ſaid Crimes of Piracy, 

or Robbery, or Murder, ſhould be proven by two or three Witneſſes, d. 
rectly proving the foreſaid Crimes: Or, if it were only required, that the er 
Crimes of Piracy, or Robbery, or Murder, as libelled, being proven by 
clear and plain Evidence, as to the cumulative and concurring Preſuny. Wi Kite 
tions, whereby the ſame were alledged to be inferred, altho' two concur. 
ring Witneſſes ſhould not be found as to every ſeveral Preſumption, were Fight 
ſuſicient : The ſaid Judge and Aſſeſſors declared their Meaning to be is WW ii 

the Terms of Law, viz. That tho' there were not a direct Probation d 
the Crimes libelled, per idoneos Teſtes, wel __ apertiſſimis dacumentis,v Wl red 
proper Witneſles, or made good Y plain Proofs ; yet if the Crimes 4d ceſte. 
appear by the Qualifications and Circumſtances, as they were libelled, u Calli 
be made out per indicia ad probationem indubitata & luce clariara, by ws Wi ©: i 
doubted Preſumptions as clear as Sun-ſhine, albeit every Circumſtance u C 
Qualification were not proven by two direct Witneſſes, the ſame ſhoul 


be held for a clear and plain Evidence. * + Ceo 
- Thereafter, according to the Cuſtom obſerved in Criminal Courts al 
Proceſſes, That the Advocates for the Purſuer, and for the 4 Sol 


Parinels are allowed + bine inde to ſpeech the Afſize, and 1. , tr! 


reſume and lay before the Aſſizers, the Libel, with the Iater- , » « befor 
loquitor paſt thereon, and apply the Probation led for proving /*7 lame 
thereof on the one Part, and on the other to reſume the Defences for tit 
Pannels, and to take off, as much as poſſible, the Weight of the Probation WWW | N: 
for their Defence and Exculpation ; Sir David Dalrymple, her Majeſty 


Sollicitor, one of the Aſſiſtants to the Procurator-Fiſcal in * Gin 
this Criminal Purſuit, ſpoke to the + Aſſize in manner fol- 1 J 

lowing. Tab 

2. 

Gentlemen of the INVEST. uf 

the! 


OU have before you Indictments againſt the Pannels upon very u from 
_ cious Crimes, and theſe Indictments have been ſuſtained relevant, told 
as libelled by the honourable Judge-Admiral, to be proven by clear a8 pears 
plain Evidence. But for your further Satisfaction, at the Deſire of fool great 
of your own Number, made openly in Court, the Judges have decla gave 
That by theſe Words, Plain and clear Evidence, they do not contine i this i 
Aſſize to two concurring Witneſſes, but have left to you what Eviden mina 
is neceſſary to make Faith, according to the Nature of the Crime, toys 
Conviction. | 
Your Buſineſs then, Gentlemen, is to apply or compare the Probati 
with the Indictment, and to return your Verdict diſtinct, concerning wi 


you think proven or not. I 3 
It is a Happineſs that this Truſt is in the Hands of Perſons ſo diſce i the u 
ing and faithful, and therefore the Jeſs needs be ſaid, either for cleariagin the C 
Nature of the Crime, the Manner of the Diſcovery, or for ſumming vp" 20 G 
Evidences : But to comply with the Cuſtom of ſuch Trials in this Knol comp 
dom, and for preventing the Miſtakes into which the Lawyers on theo It 
Part ſeem to lead you: Forgive me if after a * Sederunt of » Hur fortif 


twelve Hours ſpent in + leading of the Probation, I detain you + 6vi7% pes 
a little longer in Recapitulating what has paſt, with ſome few ; bruar 
Obſervations, I hope not improper, before ye || encloſe. 1 

As to the Crimes contained in the Indictment, it is obvious how hem pones 
they are, and how hateful they render the Perſons who are truly gut 2 
in the Eye of the Law: A Pirate is in a perpetual War with UP 
Individual, and every State, Chriſtian or Infidel, Pirates prof 
have no Country, but by the Nature of their Guilt, ſeparate e 
ſelves, and renounce on the Matter, the Benefit of all lawful Societas 
They are worſe than ravenous Beaſts, in as far as their fatal Reaſon P | 
them a greater Faculty and Skill to do Evil: And whereas ſuch Cre 
follow the Bent of their Natures, and that pfomiſcuoufly Pirates en 
o-u Humanity in themſelves, and prey upon Men only, eſpecially u 


the BI 
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Privy-Council came to rummage her, and ſaw Goods unloaded from aboard. 
3 


"raders, who are the moſt innocent. The Crime of Piracy is comp. 
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of Opprefſion, Robbery, and Murder, committed in Places 
god i ne eye And indecd if "GOD had not, in a moſt won. 
far rem _ brought the Crimes whereof the Pannels ſtand accuſed, to 
gerfu they might have eſcaped unpuniſhed in this World, to their own 
Ling Deſtruftion, and to the great Loſs of ſuch who may be amended, 

—cented by the Example of their Puniſhment, But altho' the Abuſes 
ou lained of, preg in the vaſt Ocean, and at no leſs Diſtance 
now the Eaff-Indies, and that the Attors were tied by obvious Reaſon to 
han Secrecy on their own Account, and were bound by a re- 

lous Command, not to reveal or anſwer Queſtions: And 

des all theſe, it is moſt probable there waz a moſt im- 
pious Oath interpoſed, as uſes to be in ſuch Caſes, and 
dich has more Force to reſtrain Men of ſuch deſperate Principles and 


PTY. 
U 


od of their 


, than all the Ties of Religion or Nature: Vet GOD, in his 
* — has let in 1 upon theſe dark and cruel Crimes, as it were 
— i Accident: For I preſume, you are not ignorant, that the firſt 
the De, Notices of this Matter proceeded from Words which were dropt in Paſ- 
men, or ex by the Weight of Guilt, concerning the Wickedneſſes 
wry b ich have been done aboard the Worcefler during the laſt Voyage. Theſe, 
0 * ſome other Grounds of Suſpicion which appeared upon better En- 
with z airy, were the Occaſion of the Information given to the Government, and 
and tha — cautious the Lords of Her Majeſty's moſt Honourable Privy-Coun- 
Bigneh 1 have been in examinin the Matter before any Proſecution was ap- 
And he, ')ted, I perſuade myſelf that you and the whole Nation know, and are 
the wy "_ And now that the Probation has been ſolemnly led in Preſence 
[ hatths of the Court, and of the reat Number of all Qualities who have been 
Aale Apreſent; 1 doubt not- it will appear to you and all Men, who will ſuffer 


weit Reaſon to act freely, that theſe Informations have been too well 
. ed. 

1 Indictment, as it concerns the Facts libelled, conſiſts chiefly of 
len. tuo Parts. The firſt concerns a Murder and Piracy happening upon the 
Coaſt of Malabar. The ſecond concerns Circumſtances which help to 
give Light to that Piracy, and which Circumſtances have happened fince 
the Arriving of the Forcefter into this Country. 


— As to the firſt, Gentlemen, You have a Teſtimony of the firſt Witneſs 
centre „ Antonio Ferdinando, who depones, He came aboard of the Worceſter upon the 


hrion, Craft of Malabar, and that about a Month after, he ſaw an Engagement be- 
rt 4 Sloop belonging to the Worceſter, and another Ship ſciled by White 


«rol Men, ſpeaking Englith, and bearing ſuch Colours as Captain Green's Ship did 

bear ; and that the Ca tain and ſome others of the Worceſter's Crew, went 
eſſes, d. board the Stranger's Ship, and layed about the Space of a Glaſs ; that upon 
| that the ger Return to the Worceſter, the Sloop was mann'd out with twenty Men, of 
ven dyn Number were the Captain himſelf, with Madder, Simpſon, Keigle, 
Preſump- WW Kitchen, and others; that the Sloop was nnunted with 4 Guns and 2 Pattera- 
> concurs rar; that the Sloop engaged the Stranger's Ship, and that there was a running 
on, v Fight for 3 Days, during which Time the Worceſter came up and fired at the 
to be in WW aid Ship, and that upon the third Day, the ſaid unfortunate Ship was taken 
bation of ( and what is fearful even to —_— the Crew being about Ten, were mur- 
mentic, hy dered and thrown over-board ; that the Goods were brought aboard of the Wor- 
_ 6d i cefter, and the taken Ship was ſailed with a Part of the Worceſter's Crew to 

ed, ty 


Callicoiloan, and there ſold to + Commodo ; that the Deponent himſelf 
was wounded, the Scar of which Wound was ſhewn to you, Gentlemen, and 
the Court ; and that he was commanded to keep Secrecy under the higheſt Peril, 
and that the very Upper-Coat which he wears | wi in my Judg- 

ment, appears to be Scots + Rugg) was a Part of the Ipoil. 
As to this Teſtimony, Gentlemen, there are ſeveral Things 


„by u- 
tance and 
1e ſhould 
+ Crarſe Cloth, 


ourts and 


0: l! Si. very obſervable, ſuch as the f Stayedneſs, Simplicity and 
; their fe Conſtancy of this Witneſs, who, in many Examinations 
| ſpeat » «before the Council, and Committee of Council, has uniformly given the 


1 ſame Account which he has now deponed before this Honourable Court; 
es for the not in the ſame Form of conceived Words, but materially 


Probation WW | N. the ſame, though the || Interrogators have been changed : 
Majeſty" And I think, it adds to the Weight of his Teſtimony, that 

* Given, e are Witneſſes how it was * emitted, while he was under 
F Ju: — Sickneſs, and forced to lie down at the End of the 


Table, 

2. It is obſervable, that this Witneſs Antonio Ferdinando had no Acceſ- 
lion to the diſcovering of this Matter, nor was at all an Informer: But 
the Matter being enquired into, he did plainly and honeſtly acknowledge 

very i from the Beginning, as he has now deponed : Neither was the Story firſt 


| relemi told at Leith, nor fince the Pannels arriving in our Harbours : But it ap- 
clear a pears by the Teſtimony of Antonio Franciſco the other Black (who ſhews a 
re of ſoni great Inclination to favour Captain Green and the Pannels) that Ferdinando 
dec gave him the ſame Account in Subſtance upon the Coaſt of Malabar : And 
onfine this is further confirmed by Stringman the Cook, who told in ſeveral Exa- 
Evidena minations before the Council, that ſhortly after the ſaid Stringman came 


ie, toy 


Probati 


ning wit 


aboard on the Coaſt of Bengal, Ferdinando who was his Mate, gave him 
the like Account of the Story: So that it is morally evident, that this 
Account of the Crime was not invented with any View of a Trial againſt 
the Captain and his Crew. 

3. It is ban your Notice, that Captain Green had been aboard of 


ſo diſcern the unfortunate Ship taken, as a Friend, and had Opportunity to ſpy, that 
learing i the Crew being but about ten, were too weak to man or defend a Ship of 
ning v0 20 Guns, which, no doubt, emboldned him to undertake the Wickedneſs 
this Kg complained of. 

n the ot It is obſervable, That the ſeveral Parts of Ferdinando's Teſtimony are 
Harn fortified by concurring Proofs. As firſt, by the Books found aboard, it 
+ Giving® pears, that the Sloop was furniſhed with Arms in the Month of Fe- 
the Ferry libelled, and that the Arms were ſuch as the Teſtimony mentions. 
* 2. He ſhews you the Scar of his Wound upon his Arm; and as he de- 
heine 


pones, that he got it in the Engagement, ſo the Chyrurgeon depones, 
That he not only ſaw it, but that ſhortly after the hearing 95 the 
3 


ruly gu 
Shooting, he had taken the + Dreſſing from off the Wiund, and 


vith U Plaifter, 


z prop found it a Fracture, and that it loo d like a Gun-jhot, and that 
rate wf Black came to his Cheft a few Days thereafter to have it drefl aboard. 3. 
Societe Teſtimony of Ferdinando is alſo confirmed by the Depoſitions of Fran- 
eaſon gn 7 and Mr. May, as to two very notable Articles, viz. The bringing of 
1 Create Cd, aboard about that Time: And by the Teſtimony of the ſaid Mr. 
ates ex 172), as to the Ship taken, riding at the Stern of the Worceſter. 4. Cap- 
— 1 ef ma ſevere Commands for obſerving of Secrecy, is not only de- 
; OL. V. 


for Piracy. 


(602) 


poned upon by Ferdinando the firſt Witneſs, but alſo by May the Chyrur- 
geon, very circumſtantially : When Mr. Alay aſked an innocent _—_ 
tion, as one ſhould think, upon ſeeing the Deck lumber'd with Goods, Mr. 
Madder anſwers, curſing him, and bids him niind his Plaiſter-Box. When 
May goes to his Cheſt, there came three Men to be dreſſed of their Wounds, 
of which the Black was one. May aſks them how they came to be wound- 
ed, but Madder had followed, and commands Silence on their Peril; but 
Mr. May perſiſting in his Enquiry, Madder goes to the Commander, and 
brings a poſitive Order to anſwer no Queſtions: Thus Ferdinando and 
May concur as to the command of Silence. Now, I put it to your 
Conſciences, Gentlemen, if ye think this Myſtery was uſed to cover a 
common Accident ; or if, rather you are not fatisfied, that; joining the 
Teſtimony of Ferdinando with the Wounds, and. the Silence ſo rigorouſly 
impoſed, the Goods brought aboard, the riding of the taken Ship at the 
Stern of the M orceſter, they do not evince the Certainty of the Piracy and 
Murder libelled, as far as the Nature of the thing can admit. 

To theſe, Gentlemen, ye wouid be pleaſed to join in your Obſervation, 
That it is owned and demonſtrated, from the Books taken aboard of the 
IPorcefter, that there ſprung a Leak in the ſaid Ship on the Coaſt of Ma- 
labar ; and that it had been molt natural for the Pannels to have carried 
their Ship to Goa, or to Surat, which was within Ten Degrees Sailing, 
or thereabouts; yet the Pannels did chuſe, rather than continue on that 
Coaſt, to run along in a leaky Veſlel, a dangerous Courſe, round the Pe- 
ninſula, and the Iſland Keilon, to the Bottom of the Bay of Bengal, a Courſe 
of about Seven or Eight hundred Leagues. But that Fatigue and Riſque 
was ſmall, when compared with the Danger of repairing their Ship on a 
Coalt, where their Crimes might be more eaſily diſcovered, 2. It is re- 
markable, that the Books 3 aboard, and now lying before you, contain 
the full Inſtructions given to Captain Green and his ny, from their 
alledged Owners, which have ſomething myſterious from 
the very Beginning. I have had little + Occaſion to peruſe + Opportunity. 
them, having ſeen them this Morning for the firſt Time. 
But one Thing I could not but | notice, That in the In- 
ſtructions, one Article contains a Cypher, in which the Cap- 
tain or Supercargo was to correſpond with their Owners. And altho' the 
Cypher ſeems to be nice, and well enough deviſed at firſt to cover the Cor- 
reſpondence from any ordinary Curioſity ; yet ſo great Anxiety has been 
ſhewn concerning this Cypher, that the Freighters ſend a Letter after the 
Ship; adding an Inſtruction, That beſides the Character to be uſed, there 
ſhould be this further Diſguiſe added, that the laſt Letter of the preceding 
Word ſhould be always repeated before the firſt Letter of the next Word 
of which, for Illuſtration, the Letter contains an Example, giving Direc- 
tion how Letters ſhould be addreſſed to the Writer himſelf. But neither 
was this Caution ſufficient : For next Day another Letter is written, re- 
_ ſtill to the Cypher ; and wherein the Writer expreſly adviſes; that 
the Letters from the Ship ſhould not be directed to himſelf, but to a Scri- 
vener living in Street, London; and that they ſhould not be ſubſerib- 
ed. Why all this Myſtery? The Correſpondence mult be in Cypher; and 
this Cypher exquiſite and refin'd: And yet the Letters to be addreſſed to 
a Third Perſon, obſcure, for what I know. They were not to contain 


ll Obſer „. 


the Perſon to whom he writes. Fair Trading requires no ſuch Affectation. 

But further, you will be pleaſed to take notice, That the outward Cargo 
for a Ship of 200 Tons, and 20 Guns mounted, ſailed with 36 Men, was 
in Value but 999 “J. 17s. 24. Sterling; which appears by 
the * Document produced by themſelves, for 22 Voeueber. 
their Entry at the Cu/tom- Houſe ; and that too, for the mo 
Part, Arms. I have not ſo much Experience in Matters of Trade; but 
to me it ſeems very ſtrange, that a Voyage ſo exceedingly hazardous and 
expenſive, ſhould have been undertaken with ſo ſmall 
+ Means. And theſe Things, in the very undertaking of + Seck. 
the Voyage being joined with the ſhrewd Evidences of the 
Crimes, whereof theſe Pannels ſtand accuſed, ſeem to be of 
very great Weight: And where ſuch 5 Fineneſe occurs in $ Cunning» 
the nd. and the Effects are ſo tragical, in ſuch an En- a 
quiry ; I hope I ſhall be forgiven by every body, having laid them before 
you with as much Tenderneſs to the Freighters (with whom I have no- 
thing to do) as poſſible. 

As to the Second Part of the Libel, I mean theſe Circumſtances which 
concur to give Light to the Crimes chiefly libelled ; there is alſo ſufficient 
Evidence. The fr of theſe Circumſtances is what concerns Mr. Rey- 
nolds, one of the Pannels. The Indictment bears, That there was a Let- 
ter found, writ to him by his Wife's Siſter, in Return to one of his writ to 
his Wife; wherein his ſaid Siſter adviſes him to confeſs; adding, TI hat in 
his own Letter, which ſhe had ſeen, he ſays, That ſome 4 their Men had 
baſely confeſs'd ; which implied, that they were guilty. And Reynolds be- 
ing queſtioned upon this Letter, produced the Copy of his Letter to his 
Wife, which occaſioned his Siſter's writing to him, agreeing with this 
Letter. Theſe you have before you. 

I am not ignorant, that Ferdinando (the firſt Witneſs) ſays, He believes 
Reynolds was aſhore : But the Teſtimony as to that is not poſitive ; neither 
is it, in my Judgment, ſufficient to take off the Acceſſion of , Currielne cad 
the Crime, or * Art and Part libelled ; ſince the ſaid Rey- Ading. 
nolds was of the ſame Crew, and did not ſeparate himſelf from 
them; and it is moſt preſumable, had his own Share of the Booty. Be- 
ſides, it's plain from the Letters, he was conſcious to the Truth, which (he 
ſays) was baſely confeſi d: And it is of little Weight, what has been offer'd 
as a Gloſs; viz. baſely confeſs'd, is as much as if he had ſaid, falſely told Sto 
ries. For in the ordinary way of ſpeaking, to confeſs, is to tell true; and 
the Adverb baſely implies no more than if he had ſaid, that they had ungene- 
rouſly confeſſed; tho! it be indeed rather a Duty, whatever Mr. Keyno/ds thinks. 

The next obſervable Circumſtance is what concerns-George Haines: As 
to whom, by laying together the Teſtimonies of James Wilkie, Kenneth 
Mackenzie, William Mood, John Henderſon, and Anne Seaton, you will find 
it proven, That upon aſking a Queſtion about Drummond's Ship, Haines 
fell in Paſſion; by the Depoſitions of Wilkie and Kenneth Mackenzie, 
2. That Haines ſaid, That when the Ship the Worceſter was ſeized in 
the Road of Leith, he had that in his Cuſtody, which he would not have 
fallen in the Seizer's Hands for twice the Value of the Ship; and that he 


threw it over- board; is proven by the Teſtimonies of James Wilkie and 
4 BR Anne 


any Addreſs or Subſcription, which ſhould either diſcover the Writer, or 
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pears, ſhe was attacked and purſued by the Sloop, which was a light Veſ- 


— 


(603) 180. The Trial of Capt. 
Anne Seaton: 3. That James IV/\tkie's Mother employ'd Anne Seaton to en- 
2 of Haines concerning her Son; who had gone Doctor to Drummond's 
hip is proven by the Teſtimonies of #/i/tie and Seaton. And Kenneth Mace | 
kenzis depones, T hat he was preſent when the ſaid Arne Seaton' gave an 
Account of what had paſs'd betwixt her and Haines; and that ſhe told, 
that Haines, ſaid; They had a defign to pump hum: And that mg why 
he fell in a Paſſion at the mentioning of Captain Drummond ? He anſwer- 
ed, That he kntto more of Captain Drummond than he wonld tell. And 
Anne Seaton concurs with Mackenzie as to theſe particulars. 4+ That 
þ broke owe: Haines, in a melancholy Fit | burſt forth in theſe, or like 
Words, It's a wonder that fince tue did not at Sera, God dots 
not open the Earth, to ſwallow us up at Shore, for the IW:ckedneſs committed dur- | 
ing the laſi Voyage, in that old Bitch Beſs (pointing to Captain Green's Ship) 
is proven by the concurring Teſtimonies of William Word, John Hender- 
ſon, and Anne Seaton. And, 5. That Haines ſaid, If what Captain Madder | 
did during the laſi Voyage, were as well known as what his Uncle undertook at 
Amſterdam, he deſerved as much as his Uncle met with; which aua, to be boil- 
ed in Oil; is only atteſted by William Ii d. Nor does every minute Cir- 
cumſtance need a concurring Probation. | 

Having thus laid before you the Indictment and Probation, conjoining 
theſe Proofs, which I am confident, to all impartial Men, will appear clear 
and plain Evidence of the Crimes of which theſe Pannels are accufed ; I 
ſhall take Liberty, in the next Place, to precaution you againſt certain 
| Evidence Inſinuations, which the Pannel's Lawyers have difcover'd when 
«as ziving in. the | Probation was a leading. | 

I need be at little Pains to convince you, that the firſt Witneſs, tho” a 
Black, is a legal Witneſs ; ſecing that, upon full Debate, has been already 
determined by the Honourable Judges. And indeed, beſides that he is 
not only a Man, but a Chriſtian, and adduced for proving a Crime co- 
vered, committed at Sea, which is more ſolitary than any Deſart at Land. 
His Teſtimony had ſuch a diſtinguiſhable Air of 'Truth and Sincerity, as 
made him not only a legal Witneſs, but a very material and probative one. 
But the Pannel's Lawyers would fain have obſerved fome TY in 
his Teſtimony, and betwixt it and that of Mr. May's : For, ſay they, Fer- 
dinando depones, That he came aboard two Years and a half age; and that the 
Action happen d about a Month after he came aboard; ſo that it muſt have 
been in the Month of November, 1702, and not in the Months of February, 
March, &c. 1703. But ye were Witneſles, that the Black did not de- 
pone poſitively as to the Time of his coming aboard, but ſaid it was about 
two Years and a half ago ; and that the Engagement was about a Month 
after. Both theſe 2 of the Lime admit a Latitude: And he 
was ſo cautious, that he ſtopt again before he ſigned his Oath; until it 
was told him, that it could not be otherways underſtood, 

But then they urge, that he depones, That the Engagement happen'd 
betwixt Tillichery and Callicut, upon the Coaſt of Malabar ; yet Mr. May 
depones, That he heard the Shooting at Callicoilaan; which, ſay they, be- 
ing at ſuch a vaſt Diſtance from Tillichery, was impoſſible. | 

Bur theſe Gentlemen do not obſerve, "That the Engagement continued 
for three Days ; and that it is expreſly deponed, There was a running Fight 
during that Time: So that tho' the Beginning of the Attack might have 
— Tillicherry and Callicut, yet it might have continued along the 
Coaſt, | 

Neither is it of more Moment what theſe Gentlemen obſerve, That the 
Stranger's Ship attacked might have in three Days got off : Becauſe it ap- 


| 


ſel; and the Ship itſelf attack'd was weakly mann'd, having but about ten 
Men aboard, and a Ship of 20 Guns. 

But it may poſſibly be further urged, That the Black deponed, That Mr, 
Loveday and Mr. Lin/teed were aboard the Sloop; whereas Mr, May de- 
pones, That Mr. Linfleed was left at Keilon; and that he heard him or- 
der'd to go ſhore before, and ſaw him taken into the Ship ſome Time 
afterwards, | 

But neither is there any Inconſiſtency in this Particular, betwixt theſe 
two Oaths: For Mr. May depones, That when the Ship came upon the 
Coaſt of Malabar, he himſelf was put aſhore : And altho' before he was 
put aſhore he heard Lin/teed and Hammond ordered a-ſhore, yet he did not 
ſee them go; ſo that Linſtecd might have continued in the Ship notwith- 
ſtanding. Or, in the next Place, for us ſuppoſe that Lin/leed had once gone 
aſhore ; does it from thence neceſſarily follow, that he did not come aboard 
again, till the Doctor ſaw him taken up? Certainly it does not; for Mr. 
May continued a very long Time a-ſhore. But now granting what theſe 
Gentlemen ſo earneſtly deſire, that Ferdinando had been miſtaken as to 
ſome ſuch Circumſtance; can that overturn his Teſtimony ? The Thing 
happening upwards of two Years ago: The Subject was an Engagement 
at Sea; perhaps the firſt Fighting ever he was Witneſs to: And the Con- 
fuſion which, for the molt part, is incident to the firmeſt Spirits in their 
+ ſmall. hiſt Adventures, might excule this Witneſs, if in a + minute 

Circumſtance he had miſtaken ; ſeeing his Oath, as to what 
I ſwpported, is material and eſſential, is molt pregnantly aſtructed, as has 
been already faid;* ©” 

It may belikeways obſerved, *Fhat it was very much urged for the Pan- 
nels, that Ferdinands came aboard the Ship at Aang only two Days be- 
fore the Ship parted from the Coaſt of Malabar : But tho' that were true, 
it would be little to the Purpoſe: For it is evident by his own Depoſition, 
that at firſt he enter'd to the Service of Mr. Leveday, the Purſcr ; and that 
he came aboard of the Sloop at Callicailgan with Leveday ; and the Sloop 
was the chief Inſtrument made uſe of in the Piracy libeiled, 

It is not unlikely, that the Lawyers on the other fide will amuſe you with 
Obſerves 4 * May's Teſtimony; as that he is but a Witneſs 

ar bay, H 4e auditu, not having been preſent at the Action: But in 
1 this they are again miſtaken; for, as | take it, a Witneſs de 
auditu is ſuch an one, who repeats at ſecond-hand : As if Mr. May had de- 
poned, That another Perſon had told him he had heard Shooting. But 
ſince our Hearing is as much to be depended on as our Seeing, in what con- 
cerns the proper Object of the Ear, Nr. May's Teſtimony, which chiefly 
conſiſts of what he heard and ſaw himſelf, is not in the Senſe of Law de 
auditu. Mr. May depones he heard the Shooting; and the next Day that 
he came down, he ſaw the //orce/ter riding, with another Ship at her Stern; 
and that he ſaw ſome of the Crew come a- ſhore in a Boat; and that they told 
him that they had brought in a Ship; and that Cage Gommodd, or the Lin- | 

10 


| 


ferent Perſon. 


| Circumſtance, there is ſome Evidence, That the Goods were 


' which would not be found, tho? they ſhould tear her Board from 


for taking off the 


pore, & viva voce, albeit the Advocates 


ordain the + Aſſige pre 


Pannels to be carried back to the reſpeCtive Priſons. 


ſteed, Aſſiſtant Supercargo; 


for the Piracy and Robbery ſo libelled : But find, that John 


Thomas Green, Sc. En £4503 4 Ann. (boy 


fehler, told him be had bought the Ship: He ſaw aid hangled 
_— He on _ an Earwitneks to M $ Threatoin * 
poſing a rigorous Si - In all this there is nothing properly 5 
for * the Seamen told him they had brought in a Se 0 deonk, 
barely upon their telling, but upon theſe Circumſtances, that th 
the Perſons brought it in ? and that the Ship was riding under his . 
the Stern of the Worceſter. And juft ſo what ke heard from Coge Co *. 
and the Linguiſler, _— upon the Place, and ſeeing the Ship unde, l. 
Eye, is not to depone only de auditu, but has as £4 Evidence az * 
cefſary to create a full inty in the Mind of any reafonal and lod 


As ſor the other Circumftances, I Liberty to forewarn 
men, 'T hat every Thing material is * 44 and that even x fi 10 * 


larly marked, as is ordinary in fair Trade, is proven by the N 
Oaths of “ Skippers : That the Seal of the African Company l 
was ſeen in the Hand of Captain Madder; isdeponed by Glen, 100 

a Seal-Cutter, who could not well be miſtaken in a Matter of chat kind 
And in like Manner, that there was ſomething aboard of the Wares 


is deponed by James Wilkie, None of theſe Circumſtances are abſoly,! 
without Evidence: And the reſt of the Libel, both what is effential, a 
even as to leſſer Circumſtances, is diſtinctly and plainly proven. 

Joconclude, Gentlemen, As, on the one Hand you are to be very tender 
admitting that for a Proof, in a Caſe of Life and Death, which Ought uct 
to be admitted; ſo you muſt be careful not to reject ſuch Evidence, as mul 
convince the whole World, that theſe unhappy Criminals ate uilty of the 
cruel and atrocious Crimes libelled. Take the Matter in its whole Fig. 
The affected Darkneſs in the Entry to the Undertaking, a Correſpondence 
in Cypher, wherein the Parties were neither to be mentiotied on the Cover 
nor in the Letters, nor were they to Subſcribe, That the Cargo wa in, 
conſiderable, and chiefly compoſed of Arms, not to the Value of a Thou. 
ſand Pounds Sterling. And it ſeems almoſt ridiculous, that a Ship of 200 
Tuns, with 20 Guns mounted, failed by 36 Men, ſhould be ſent to the 
Eafi-Indies upon an ordinary Adventure, with fo invaluable a Cargo: 
And join with that the Evidence of the Murder and Robberies, mentions 
in the Inditment, Conſider how much Light the Providence of G00 
has diſcover'd in ſo dark a Crime committed in a Place fo diſtant and fh. 
litary ; and I am confident, you will conclude with me, That the Murty 
and Piracy 1s proven. 

The Advocates for the Pannels did alfo on their Part 4 ſpeech 
the Aſſize, by r the Deſences for the Pannels, and EA 

eight of the Probation led againſt 7 
them, and by alledging what could be further ſaid for their Exculpatian 
and Defence. But theſe Speeches having been made “ tem- * 0f-hard 
for the Pannels were wwrdefnu, 

deſired at the printing of this + Proceſs, to give in to be f Tris, 
printed a full Copy of what they had ſaid in Defence to the Aſſize; yet 
they declined to do the ſame, 

The Judge of the mm Court of Admiralty and Aſſeſſors 


Crimi 


nefit © 


ently to incloſe, and to return their 7 any 
Verdict upon Friday next, being the Sixteenth of March In- 


ſtant, at ten o'Clock in the Forenoon ; and the 1 hail Fif- f white 1 
teen Aſſizers to be preſent, each under the Pain of Three Whic! 
Hundred Merks, and continue the Dyet till that Time : and ordain the hrs 


ROBERT FORBES, I. P. 4 


CURIA JUSTICI ARIA ſupreme Curie Admiralitatis tens i 
in Præteria, vel nove Domo Sefſrenes Bur gi de Edinburgo, decims ſer 
die AH. artii, 1705, per Fudicem difte Curie, & per Honardt+ 


imo. annem Comitem de Loudoun, Joannem Dominun « 0 
Bel), inst Robertum Dundas de Arniſtoun, Joannen 
Home 7. der, & Joannem Cockburn de Ormiſtoun, 4, 
ſeffores. 
Curia legitimt Afirmats. 
The ſaid Day, the Perſons who paſs'd upon the Aſſize of Captain Thy 
mas Green, Commander of the Ship the Hrceſter; Captain John Madan, 1, 


Chief Mate of the ſaid Ship; John Reynolds, Second Mate; Thomas Li 
ome Burn, Boatſwain; James Simi 
Gunner; Andrew Robertſon, Gunner's Mate; John Bruckley, Seamat; 
George Kitchen, Seaman ; Henry Keigle, Carpenter; George Haines, Stewatl; 
Samuel Wilcacks, Chyrurgeon's Mate; George Cen and Alexander Tay, 
Seamen; John Bannantyne, Seaman ; returned their Verdict in Preſence 
of the ſaid Judge and Aſſeſſors; whereof the Tenor follows. 
Edinburgh, the 14th of March, 1705, The * Aſſize having * Jury baiy 
incloſed, did chuſe Sir James Fleming, of Rathobyres, to be withdrew 
their | Chancellor; and William Neilſen, Merchant in Edin- 
burgh, to be their Clerk: and having conſider'd the Two 
Indictments purſued at the Inſtance of Mr, Alexander Higgins, Procuratt 
Fiſcal of the High-Court of Admiralty, againſt Captain Thomas Cm 
Commander of the Ship the Worceſter ; Captain Fohn Madder, Chief Mate 
of the ſaid Ship; John Reynolds, Second Mate; Themas Linſtecd, A fila 
Supercargo ; James Burn, Boatſwain there; James Simpſon, Gunner 
Andrew | "OT Ay Gunner's Mate; Jahn Bruckley, Seaman; Gearge I 
chen, Seaman ; Henry Keigle, Carpenter ; George Haines, Steward; 
IWilcocks, Chyrurgeon's Mate; George Glen, and Alexander Taylor, Seam; 
John Bannantyne, Seaman ; with the Debate upon the ſaid Indictmens 
and the Judge of Admiralty and Aſſeſſors, their Interloquitor, and Exp 
nation thereupon, with the Depoſition of Witneſſes adduced | 
by the Purſuer “ thereintil: They by Plurality of Votes, find, that rk 
there is one clear Witneſs as to the Piracy, Robbery, and Murder 
libell-d; and that there are accumulative and concurring Pra pn 
eynolds, van 
Mate of the ſaid Ship, was aſhore at the time of the Aftion libelled 
Sic ſubſcribitur, 


a. Fleming, * Chance! 
Lill. Neilſon, Clerk. F 


{| Foremas. 


* Foreman. 
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( 4 : Fhereafeer Mr. David Arbe Advocate, produced a 1 Pro- 
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c | 8 du from the Company of Scotland trading to Africa and 
r + "the Jndics to bim the ſaid Mr. David Forbes. To the Terms 
F + the faid Mr. David Forbes Proteſted, and took Inftruments. 
te wi Tenor of both. Procuratory and Proteſt is as follows, viz. The 
4 HY; of DIRECTORS of. the Company of Pg. raking to 
b, cot and the Indies, Conlidering, That the Ship Worcgſter and her Car- 
by Africa Sentence of the High Court of Admiralty, found liable by way 
e. Wei to the ſaid Company, for Reparation of the Damages ſuſtained 
if of thro? the wrongous Seizure of the Ship the Annandale, and the 
| 1 Delay and Denial of Juſtice in England concerning the ſame, 
l. „1. Conform to the ſame Company's * Proceſs of Declarator of 
af + Sallag Reprizal, bearing a Concluſion of + Roup and Sale of the ſaid 
7 the Ship the M vrceſter and her Cargo for Reparation of the Com- 
pany's ſaid Damages, as the Judge Admiral's ſaid Sentence, 
7 ated the third of March inſtant, bears. And conſidering likewiſe, that 
: additional Concluſion of the Criminal Indictment, raiſed at the In- 
nd, — of Mr. Alexander Higgins Procurator-Fiſcal of the ſaid High Court of 
ter, 228 againſt Captain Thomas Green, late Commander of the ſaid 
il A op IVorcefter and his Crew, for Piracy, Robbery, and Murder, bears 
teh oy and above the Confiſcation of their Eſcheat, Moveables in general, 
and That the ſaid Ship and Cargo in Special ſhould be likewiſe confiſcated 
her Majeſty's Uſe : The ſaid Court of Directors do therefore by theſe 
er al Preſents give full Power, Warrant and Authority to Mr. David Forbes 
ud Advocate to a for them, and in their Name and Behalf, and in Be- 
mul 7 hall likewiſe of Mr. Roderick Mackenzie, their Factor in the 
f the „. aid Proceſs of Repriſal to the? Behoof of the ſaid Company, 
rin: to proteſt againſt the ſaid additional Concluſion of the ſaid 
ence Criminal Indictment, with all that has followed, or may follow thereupon, 
"mw that the ſame may not in the leaſt Prejudge the ſaid Company of the Be- 
in. nefit of their Right and Intereſt in the ſaid Ship the Wareefter, and her 
hovs C as ſhould accord. In Teſtimony whereof, theſe Preſents are by 
f 200 Warrant of the ſaid Court of Directors, ſigned by their Prefident for the 
0 the Time, and counter-ſigned by the 7 Company's Secretary at Edinburgh, 
go: h Day of March, 1705 Years. 
* , , Bie ſubſcribitur, 


FRANCIS SCOTT, P. C. D. 
By Order ef * aid Court, 


Secretary to the ſaid Company. 
Fillws the PROTEST. 


pation EDINBURGH, 4 March, 1705 
band above Mr. David Forbes, ds hereby proteſt in the Terms of the above 
my 1 Ro and thereupon [ take Judicial 8 in the Hands of Mr. 


Daniel Hamilton, Clerk of Court, and require the Members of Court as Mit- 


14 . Sic ſubſcribitur, 


Her Majeſiꝰs Advocate Protefied * in the contrair. os the centraty. 
Which Proteſtations, the Judge of the High Court of Admiralty, Cc. 
admitted and allowed them to be recorded. 

The Judge of the High Court of Admiralty and Aſſeſſors, 
continues the Dyet till I edueſday the twenty firſt of March 
Inſtant, at Ten a-Clock in the Forenoon : And ordains the Pannels to be 
carried back to their reſpective Priſons. 


CURIA JUSTICIARIA, Supreme Curie Admiralitatis tenta 


1 Time of 


rial. 


num & in Pretorio, vel nova Demo Seſſionis, Burgi de Edinburgo, vigeſimo 
_— primo Die Menfis Martii, 1705, per Judicem difla Curie, & per 
un, 4 


Honoratifſimos Viros, Joannem Comitem de Loudoun, Joannem Do- 
minum de Belhaven, Dominos Robertum Dundas de Arniſtoun, Jo- 
annem Home de Blackadder, & Joannem Cockburn de Ormiſtoun, 


Aſſeſſores. 


Intran. 


Curia Legitime Affirmata. 


wy Ir aptain Thomas Green, Commander of the Ship called the Worce/ter. 
Sim, aptain John Madder, Chief Mate of the ſaid Ship. 

Jens eln Reynolds, ſecond Mate of the ſaid Ship. 3 
＋ ana, Linſleed, Aſſiſtant to the deceaſed Super- Cargo of the ſaid Ship. 
p 4 Janet Burn, Boatſwain of the ſaid Ship. 


James Simpſon, Gunner. 

ndrew Robertſon, Gunner's Mate. 

febn Bruckley, Seaman. 

eorge Kitchen, Seaman. : 
enry Keigle, Carpenter of the ſaid Ship. 
zorge Haines, Steward of the ſaid Ship. 
damuel IVilcocks, Chyrurgeon's Mate. 

enge Glenn, Seaman, 

flexander Taylor, Seaman : And 
Jahn Bannantyne, Seaman in the faid Ship. 


181. The Trial of Capt. Thomas Green, Mei 


D. MACKENZIE,|G 


4 Ann. (606) 
of the ſaid Ship; was a-ſhore at the Time of the Action libelled ; + One that fe. 
they, in reſpect thereof, by the Mouth of John Park + Demſt- anon * 

r, * Decern and Adjudge the Taid Captain Themas Green, Ws 
Jobn Madder, James Simpſon, Henry Keigle, and George Haines, to be taken 
to the Sands of Leith, within the Flood-mark, upon the firſt Wedneſday in 
2 next, being the fourth Day of the ſaid Month, betwixt the Hours of 
Eleven a-Clock in the Forenoon and Four a-Clock in the Afternoon, and 
there to be hanged upon a Gibbet till they be dead. And 
* ſicklike, Decern and Adjudge the ſaid George Glen, Alexander 
Taylor, Andrew Robertſon, and George Kitchin, to be taken tothe 
Sands of Leith, within the Flood-mark, upon the ſecond Wedneſday of 
= next being the Eleventh Day of the ſaid Month, betwixt the Hours 
of Seven and Twelve a-Clock in the Forenoon, and there to be hanged 
upon a Gibbet till they be dead. And alſo Decern and Adjudge the Paid 
James Burn, Jobn Bruckley, Samuel IWVilcacks, John Bannantyne, and Tho- 
mas Lin/leed, to be taken to the Sands of Leith, within the Flood-mark, 
upon the third HFedneſday of April next, being the Eighteenth Day of the 
ſaid Month, betwixt the Hours of Eleven a-Clock in the Forenoon and 
Four a- Clock in the Afternoon, and there to be hanged upon a Gibbet till 
they be dead: And ordain all their Moveables, Goods and 
Geer, and particularly the Ship TORS and Cargo to be 
+ Eſcheat, and in- brought to her Majeſty's Uſe; reſerving to 
all Perſons pretending Right to the ſaid Cargo, or any Part thereof, their 
reſpective Claims and Pretenſions to be inſiſted in and diſcuſs'd 
before the High Court of Admiralty as accords, which is pro- l „ e 
nounced for + Doom, and * Aſſolzie the faid John Reynolds. SO 
JAMES GRAHAM, J. P. A. 


The Judge of the High Court of Admiralty and Aſſeſſors recommend to 
the Lords of Her Majeſty's Privy-Council, to give a Reprieve to Thomas 
Linſteed Aſſiſtant Supercargo of the Ship Morceſter; and deſire that their 
Lordſhips would recommend him to her Majeity for her gracious Pardon. 
JAMES GRAHAM. In Preſentia Aſſeſſorum. 

In Preſence of the Aſſeſſors, 


* Jn like 
Manner. 


®* Eftate. 


+ Forfeited. 


Captain Green was afterwards executed according to his Sentence. 


Here follow ſome Confeſſions and Declarations emitted by ſome of Captain 
reen's Crew, which are here ſet down according to their Dates, and as they 
were freely made in the Preſence of the Perſons therein mentioned, 
and are only here ſubjoined, not as any Part of the * Proceſs, but for 
the further Satisfattion of all that ſhall be pleaſed to read the 


Premiſſes. a 
Edinburgb, 16th March, 1705. 

DECLARATION by Thomas Linſteed, her Al 15 Preſence of Sir James 
Stewart, Her 222 5 Advocate, hereto ſubſcribing with tte ſaid Linſteed. 
TJ Hema: Linſteed declares, That being in the Ship the / vrceſter as Aſſiſtant 

to the Supercargo, when the Veſſeſ came to Callicoilean, upon the Coaſt 
of Malabar, which was about the Beginning of the Year 1703, Mr. 


+ Tr ial, 


Hammond and he were ſent aſhore to look after the Goods they had fold, 


and the Returns they expected at Callicoilaan and Keilon; That the Ship the 
Worcefler left Callicoilaan with her Sloop, in January 1703, for to go to 
Callecut, and other Places up that Coaſt but within five or ſix Days after 
the Ships parting, there came in Fiſher-Boats to Callicoiloan, who told 
them that their Ship the /Yorce/ler had had an Engagement at Sea, and that 
it was the Sloop that firſt attacked the Veſlel, and that they fought until 
they were out of Sight of the Fiſherman, who could give no further Ac- 
count of it, But thereupon the Declarant and Mr. Hammond wrote, and 
ſent a Meſſenger either to Cochin or Callecut, to know what was become of 
the Moregſler; and that they got a Return after ſome Days, that they 
ſhould mind their Buſineſs, and not concern themſelves with any Thing 
that Ca/lant the Supercargo did aboard. That ſome Days thereafter, the 
Declarant met with Coge Commodso in the Ibect of Keilon, who told him that 
he had bought a Ship, and he took the Declarant aboard; that the Veſſel 
was about 100 Tons, and did bear about twelve or thirtcen Guns, and 
that ſhe appeared to be of the Country Build. And Cage Commods ſaid, he 
had bought her from the Pirates of Cota or Burgara, which are two little 
Pirating Towns on either Side of a River on the Coaſt of Malabar ; but 
when the Declarant came to Keilon, the Dutch and 2 there told 
him, that that Veſſel which Cage Commids had bought was brought in in 
the Night Seaſon by ſome of the Crew of the Morceſter, and that her Top- 
maſt was taken down, and her Sails taken off, and the Vards lower'd; 
and that the Dutch and Portugueſe made no more reckoning of it, becauſe 
"tis what is ordinary on that Goat. That the Declarant, and Mr. Ham- 
mond ſtayed, for two or three Months after their parting from the Ship, 
at Callicoiloan and thereabouts, until the Ship the Wer cefter came back to 
the Road of Callic;iloan, and that there he went aboard: That when he 
went aboard, he told them what he had heard, but they gave him no 
Account of the Action; nor could he learn more of it. hat the Doctor 
was aſhore at beck, while the Ship was at Anchor at Callicailoan, and that 
at that Time the Declarant was gone up to Calliccilaan, and knows no more 
of the Doctor's being aſhore : That the Sloop with Mr. Laveday and others 
aboard did firſt come back to Callicoilaan, and advertiſed the Declarant and 
Mr. Hammond to be in Readineſs, for the Ship was coming back ; and 
that when ſhe came back, they went aboard, and the Declarant went 


| 


The judge of the High Court of Admiralty, and Aſſeſſors, having con- 
2 drr 5 dered the Verdict of * Aſlize returned againſt Captain 7 homas 
— Jury, Green, Commander of the Ship called the Morceſter, now 


in Bruntiſſand Harbour; Captain John Maader, chief Mate 
f the (aid Ship; John Keynz/ds, ſecond Mate of the ſaid Ship; Themas 
infleed, Aſſiſtant to the deceaſed Supercargo of the ſaid Ship; James Burn, 
boatſwain of the ſaid Ship; James Simpſon, Gunner; Andrew may 
zunner's Mate; John Bruckley, Seaman z George Kitchen, Seaman ; Henry 
Keigle, Carpenter of the ſaid Ship; George Haines, Steward of the ſaid 
ip; Samuel Wilcocks, Chyrurgeon's Mate; George Glen, Seaman ; Alex- 

Taylor, Seamen ; and John Bannantyne, Seaman in the ſaid Ship; 
pon the 16th Day of March inſtant ; whereby it is found proven, that 
dere is one clear Witneſs as to the Piracy, Robbery and Murder libelled; 
nd that there are accumulative and concurring Preſumptions proven from 


le Piracy, and Robbery ſo libelled: And that Jahn Renalds, ſecond Mate 


aboard at Anjango, from whence they ſailed to Bengal. And this the De- 
clarant declares to be a Truth. Cauſa Scientia patet. 7. Linſtted. 


JA. STEWART. 


Edinburgh, 27 March, 1705. 

N the Preſence of Mr. James Graham, Judge of the High Court of Ad- 

miralty, George Haines, one of the Crew of the Horceſter, being deſi- 
rous to make a Confeſſion of what he knew in relation to the 1 
for which he and the reſt of the Crew are purſued ; Declared, That 
when the Ship the Horceſter was in the Downs, the Declarant received 
a Letter from a Friend in London, telling him, that it was ſurmiſed in 
London, that their Ship was going out upon ſome ill Deſign ; and that 
he had likeways another Fins from his Father to the ſame Pur- 
poſe, and heard the Gunner, James Simpſon, ſay, he had alſo another 
of the ſame Nature, The Declarant declares, that thereafter he uſed all 


his 
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| ſome Friends aboard the Fleet Frigat that was then riding in the Downs, he 
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his Endeavours to get aſhore, 


and accordingly he having got Leeye to ſee 


got into her Long Boat that was then going aſhore, but ſome of the Fri- 
gat's Crew having Notice where the Declatant was, after he went 
aſhore, they came to him, and having drunk with him to ſome Pitch, per- 
ſuaded him to go aboard of his own Ship again; and the Declarant was 
accordingly carried aboard, in one of the Boats belonging to the Town of 
Deal. And ſome Time thereafter the Declarant deſigned likewiſe to have 
got into a Man of War, riding hard by their Ship; but Mr. Callant, the Su- 
rcargo, came after him, and brought him back : And the Declarant be- 
ieves the Name of the Man of War was the Saliſbury. That the Ship 
Wircefler ſailed from the Downs the 8th of March, 1702, in the Morning. 
That in the Month of June or Fuly thereafter; the Ship arrived at Dela- 
£90, where their Sloop was built of Timber, and other Materials which 
they had brought from England aboard the Ship. That having ſailed from 
Delagoa, ſome few Days before they came upon the Coaſt of Malabar, he 
heard ſome of the Crew, and particularly John Bruckley, the Cooper, talk 
of turning Pirates, and perſuading others of the Crew to go in with them. 
That when they came upon the Coaſt of Malabar, and had been there about 
a Month, they endeavoured to take a large Country Boat; and for that 
End, the Sloop endeavour'd to get betwixt the ſaid Boat and the Shore, 
that ſo the Ship might come up with the ſaid Boat; but there being ſeve- 
ral Hands aboard, and the Boat having Fifty Oars, out-ſailed both Ship 
and Sloop, and got off. Declares, That Coge Commodo was aboard the Ship 
the Time of the aforeſaid Chaſe ; and that he drew his Sabre, and encou- 
raged the Crew of the Worcefler. Declares, That hereafter the Ship and 
Sloop ſailed for C:chin, with a Deſign to have cleaned both at that 
Place; (the Sloop being much ſpoil'd with Worms) but the Governor 
would not allow them to be cleaned there; and therefore they went up to 
Callecut, where the Sloop was cleaned and refitted, and mann'd with about 
Eight Men, and two Guns, Two Patteraroes, and other Small Arms and 
Ammunition put aboard; and then the Sloop alone ſailed up towards Ti/- 
licherry, and ſtayed away from the Ship about Eight Days. Declares, That 
the Sloop took no Goods along with her when ſhe went out; but when 
ſhe returned, ſhe had aboard Eight Hogſheads of Rack, and knows not 


181; The Na of Gh Thomas Greeng Bc. 


| Crupper and the Cheſtree, and a new Plank put in, in the Larboard Sig, 


4 Ann. (bog) 


where the Hurt was. Declares, That the Declarant did keep a Note, b. 
way of Journal, during the Voyage, which contained the Subſts,..! p 
what he now declares in relation to the above Particulars; and that whey 
the Ship was ſeized in the Road of Leith, he heaved the ſame over Bon 

leſt it ſhould have fallen in the Seizers Hands. Declares, That he ; 
have emitted this Declaration and Confeflion ſooner, but that he vu a. 
ways made believe by Captain Green's Agents, that the Deſenees made fe 
the Crew, would certainly bring them off: And if they did all « Pee in an 
Mind, and keep clſe Mouths, there would be no Fear; for nothing could be whe, 
ways proven that could di them Harm. And declares, That Wilks, the Cy. 
rurgeon's Mate, told the Declarant, that he ſaw a Letter from the Om. 
ers of the Morceſter, in London, to Captain Green ; which bore, Tt a 
the Crew were condemned in Scotland, they had Pardons ready to ſend anon h 
them. And this the Declarant was likeways informed of trom the Carpen. 


ter's Wife. | 
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George Hain. : 
74. GRAH4u 


Edinburgh, 28 March, 1705. 
N Preſence of Sir Robert Forbes, Judge of the High Court , 
of Admiralty, * compeared George Haines, one of the Crew 
of the Ship the Morceſter, and declared that he now adds to his former De. 
claration ; That after the Ship therein mentioned was ſeized, he ſa the C 
Men which were therein killed and murdered with Pole-Axes and Cy. tic 
laces, and ſaw their dead Bodies put into the Sloop, and thereafter thrown an 
over Board: And to the beſt of the Declarant's Knowledge, the ſaid Men th: 
ſo killed were Scotſmen; the Declarant having heard them ſpeak the ge * 
Language. And further declares, That the ſaid —K then ſeized, was un. to 
derſtood by the Crew of the Moregſter to have been Captain Drumming hi, 
Ship; and particularly he heard Captain Madder, John Bruckley, and the 
deceas'd Eduard Carry, ſay ſo. And further adds, That he would hays 
emitted what is above, before this Time, but was afraid leſt his mention 
the Ship ſo ſeized to belong to Captain Drummond, and the Men aboard d 100 


how ſhe came by them. But John Roberts, one of the Crew who had been 
with the Sloop at that Time, was very melancholy after his Return; and, 


the Declarant having a Coce-nut full of Rack in his Hand, deſired Roberts to | 


take a Part; but he would not, and went down to his Hammock mightily 
concern'd: And afterwards told the Declarant, that the Reaſon of his Con- 
cern and Melancholy was, That he was acceſlary to the cutting off of 
ſome Mens Heads at Sacrifice Rock, betwixt Tillicherry and Callecut. De- 
clares, That the Sloop did fail by herſelf from Callecut thereafter; and the 
Ship followed down to Calliceiloan, and did there meet with the Sloop: 
and. having diſcover'd a Ship coming as from the Southward, the Sloop 
was under Sail, and made to get in betwixt the ſaid Ship and the Offing, 
that ſo ſhe might not get to Sea: And the Ship coming nearer to the Mor- 
cefter, in which the Declarant was at the Time; the Horcefter ſlipt her 
Anchors, and made towards the foreſaid Ship, and at length came up with 
her, and fired a ſharp Shot, to cauſe her to come to; which ſhe did ac- 
cordingly, by breaking her Head - ſails back to the Maſts ; and that there- 
after ſhe was boarded. Declares, That the Ship was about Seventy Tuns 
Burden, and ſquare-ſterned, and painted in the Quarters with Red and 
Yellow ; and that ſhe had a Main Deck, and Quarter Deck, and a little 
Fore-caſtle, and was of the Indian Build : And that there was in the Ship, 
when boarded, about Twelve or Fourteen Men, all white and ſickly, as 
the Declarant clearly perceived before the Ship was boarded. But when the 
Declarant was endeavou ing to know of what Country the Men were, 
Edward Carry, one of the Worceſter's Crew, knock'd him down with a 
Handſpike into the Midſhip Hatch: But he afterwards heard amongſt the 
Crew, that the Men of the taken Ship were Britons. Declares, I Hat he 
knew not what became of the Men which were aboard of the taken Ship, 
not having been able to come above Deck, with the Stroke which he re- 
ceived from Edward Carry, and whereof he yet bears the Mark : But de- 
clares that the Sloop went off before he came above Deck, and ſtayed away 
for Three or Four 3 ; and that the Declarant thereafter heard the Men 
were put into the Sloop. And what was done with the ſaid Men of the ta- 
ken Ship, he cannot tell ; but doubts not they were murdered and made 
away, becauſe they could not be put aſhore at any Place at Hand on that 
Coaſt; there being Engliſh and Dutch Factories all along the Coaſt, very 
near each other. Declares, That theſe of the Crew who went with the 
Sloop from the Ship at that Time, were Mr. Loveday, Thomas Calcate, 
Andrew Robertſon, Gunner of the Sloop, Fohn Roberts, Edward Carry, 
Duncan Mackay, Alexander Taylor, and Antonio Ferdinando, the Black ; but 
cannot be poſitive who beſides were there. Declares, That the next Even- 
ing after the Action, the Ship which was taken the Day before, was car- 
ried in by ſome of the Crew to Callicoilaan and ſold to Cage Commade for 
1500 Rupies: and that the Goods of the ſaid taken Ship were ſome Bales 
and Matts of China Roots, and Four Cheſts of Copper ; which Cheſts were 
ſold afterwards at Bengal, to a Bannion Merchant named Tagodas. Declares, 
That ſome Days after the Action, the Declarant was ſent aſhore with a 
Letter to the Supercargo; and that he then heard that Cage Commodo to whom 
the Ship was ſold, was a great Aſſiſter of all Pirates, and was very ſervice- 
able to Kidd and Avery when upon that Coaſt, and bought off their Goods, 
as the Declarant was credibly informed of the People on that Coaſt. And 
declares, That the Time the Declarant was on Shore, the Supercargo, Mr. 
Liaſteed, Reynolds, Hammond, and the Doctor were aſhore. And the Decla- 
rant did likewiſe ſee Antonio Ferdinando, the Black, at the Ibect of Callicoi- 
Ban, who complained of a Wound in his Arm. Declares, That after the 
Action, and before the Declarant went aſhore, the Doctor Charles May, 
came aboard from the Het of Callicoiloan ; and ſeeing the Cheſts which 


had come out of the taken Ship upon the Deck, he aſked Captain adder, 
What did all that Lumber upon the Deck? And that Madder anſwer'd 
him with a Curſe, and told him to mind his Plaifter- Book, and aſk no 2 5 
tions, Declares, That while the Ship was upon the Coaſt of Malabar, the 
ſprung a Leak in the Strake next the Keel, which made the Crew to pump 
conſtantly : However they went not into any Place upon the Coaſt of Ma- 
labar to refit her, but ſailed to Bengal, which was about Five Weeks ſail- 
ing; and there the Ship was refitted, not only of the Leak, but of an Hurt 


| rant ſtayed a 


which the Ship got in the Action, in the Plank, betwixt the Midſhip's 
3 


the ſame to have been murder'd, might have rendered the Government wa 
offended, and obliged them to deal hardly with the Declarant. And thi 285 
he declares to be Truth, as he ſhall anſwer to GOD, Nd 
George Haines. the 

ROB. FORBES. ö 

Scot 

Edinbur h, 31 March, 1705. of \ 

N Preſence of Mr. James -: os Judge Admiral, Fohn Bruckley, Cob. 182 


per of the Ship Moreęſter, being deſirous to make a Confeſſion of the the 

Crimes whereupon he and the reſt of the Crew were purſu'd ; dear, ten | 
That ſome Time after the Ship the /Yorce/ter came upon the Coaſt of Mg. owr 
labar, that ſhe and the Sloop gave Chaſe to a Country Boat, which eſcapel this 
by Reaſon of her Oars. That afterwards the Ship and Sloop failed in Con- tian 
pany to Cochin, where they were denied Acceſs to clean; and therefore Chr, 
they thereafter ſailed to Callecut, where the Sloop (which had been ſpoiled 055 
by the Worms) was hal'd upon the Shore, and clean'd, and thereafter vn 

mann'd with about 10 Men, and 2 Guns, 2 Patteraroes, with other ſmall WF bis“ 
Arms put aboard. From Callecut, the Sloop was order'd to fail towards C0 
Tillicherry, but there was no Goods ſent _ and in about fix or eight T 
Days thereafter, the Sloop came back in Chaſe of another Ship. Deca, WF Ani 
That When the Ship the Worceſter ſaw the Sloop in Chaſe of the other the! 
Ship, ſhe ſlipt her Anchors, and made out to Sea to meet them. Declos, 2. 
That he ſaw the Sloop board the ſaid Ship towards Night; and that the 
Long Boat was after order'd to be mann'd, and Captain Madder went but a 
along in the Long Boat. Declares, He does not know what became of the 


Men who were on Board the taken Ship; but that the Declarant did e Wi of V 
they were white Men, And the Reaſon why he knows not what be- Wi 4, 
came of the Men, is, that the Declarant was never on Board the taken 

Ship; and that the Sloop which had boarded the Ship, was order'd 29 deep 
next Morning; and he doubts not but the Men were alongſt which we BW » 444. 
taken out of the Prize-Ship. Declares, That the Ship which was taken, 

was mann'd with ſome of the Morceſler's Crew, and failed along with the from t 
Morceſter till they came to Callicsilian, where they found the Sloop. . no C 
clares, That whilſt the Morceſter, with the other Ship, came in Sight of the that a 
Sloop, the Sloop weighed Anchor, and ſtood to the Offing ; fo that ti cid hr 
taken Ship came into Callecoilean betwixt the Sloop and the /Vareefter ; ui Bi te K. 
all three came to an Anchor together. Declares, That after they came to WF leckon 
an Anchor, the taken Ship rode under the Stern of the Vorceſter, and vn But 
thereafter ſent into Callicoiloan River, and ſold to Cage Commods, as the De = Na 
clarant ſuppoſes. Declares, That thereafter the Declarant was ſent — 
for Water to the Ib of Callico van, where he met with Doctor May; and 2 
that he ſent on Board a Pinguetta, with Water, according to his Orden. pinio 
Declares, That ſome Time after, they came to an Anchor before Calla. pan 


han ; and before the Declarant was ſent aſhore for Water, as above, tif f 

ſaw a Ship at Sea, coming from the Southward; that the Sloop was un 1 P 
Sail at that Time, being a cruiſing about: That ſhe ſailed towards the da, e 
and bore down the Ship towards the Worceſter. That the Morceſter, wit 8 — 
the Ship came near, ſlipt from her Anchors, and made towards the Ship; e Wit 
which thereafter was boarded, firſt by the Sloop, and then by the Moran, bea 
about ten or eleven a Clock in the Forenoon. Declares, That there #® * 
both J/hites and Blacks on Board that Ship, and moſt Part I Hites; bug Ow 


no 
Declarant did not know what became of them; but that the Sloop went 0 var 
in a few Hours after the Engagement, and did not return till after Twod . 


Three Days. That the Declarant does not know what became of that Shipj 
but declares, That he was in a Mooriſh King's Houſe, with about ſix of - 
Crew: and that that King was Cogo Commsd;'s Maſter, who had bargain 
for one of the taken Ships; the Declarant cannot be poſitive which: 
that at the ſame Time, the Supercargo, who was along with them, pie 
ſented the King with a ſmall Fowling-Piece. Declares, That the Dec 
1 trimming the Caſks, for about ſix Weeks thereafts* 
And does not remember at preſent any more of the Affair. And declare 


he cannot ſign but by this Mark. x 


FAMES GRAHAM: 


he taken 
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1704. Scotland. 
oa St dinburgh, 3. April, 1708. N 
N of Sir a” e 2 igh-Coutt of Admiralty, 


60) 


| Bruckley, one of the Crew of the Ship the JYorcefter 
com peared A. 7 to his former Declaration, emitted before 
and OTE ak, Judge-Admiral, the thirty-firſt of March. And now 
Mr. = the Men which were aboard the Ship, which was ſeized be- 
han, were for the moſt part JYhite Men; and the Declarant 

fore ray: the Engliſh Tongue, being in Number about twelve or 
heard them ** declares, That Captain Maddet was in the Sloop, and 
Fourte® oe That boarded the ſaid Ship; and that the Men were put into 
4 and carried away to the Northward in the Sea; and the De- 
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Root, and four Cheſts of Copper; which Cheſts were ſold at Bengal to a 
Bannian Merchant. And further adds, That the Men ſeized in the taken 
Ship were killed after they were put into the Sloop, and before they were 
carried to the Sea Northward. And further adds, That immediately after 
the Action was over, the Declatant did hear the Supercargo, Callant, Cap- 
tain Madder, Jobn Roberts, and Edward Carry ſay, That the ſciz'd Ship 
was Captain Drummond's Ship, belonging to the Scots African Company. 
And adds, That when the Voregſter ſailed from the Downs, the Decſarant 
did not know where the Ship was bound : but heard it frequently (aid, 
they were going upon a Diſcovery. And declares this is the Truth, as he 
ſhall anſwer to GO D. And declares he cannot write, but by this 


| d any more of them. And that the Goods aboard the 
cn ere brought into the Ship the Worcefler, and conſiſted of China 


* . 1 


Mark. + 
| ROBERT FORBES. 


HE foregoing Account of the Trial of Captain Green and 
his Them. being taken * cloſcly from the Records of 
e: and the uſual form of the Court being to hear and diſcuſs Objec- 
Cry inſt the Witneſſes, before they be examined, viva voce, without 
n unden Debate; it is therefore thought fit here to ada the — — 
an a my 
ade againſt the Witneſſes, and the Anſwers given thereto, 
22 I loartequeften paſs'd thereon ; that there may be nothing wanting 
's full Information. f ; 
Soy oy objected againſt Antonio Ferdinando, the Cook's Mate, 
4 he could not be a Witneſs, becauſe of his Poverty ; he not being 
wy worth (as the Stile of the Court is) the Queen's Unlaw, that 
8 is, ten Pounds Scots, in caſe he my _— . — 
i the Law of this Kingdom, was to be rejected. 2, T hat he 
_— Chriſtian, and therefore could not be received as a Witneſs 
= | Chriſtians, ſpecially in a Purſuit that reached their Lives and For- 
— Nor could he indeed be ſuppoſed to have the juſt Knowledge of 
igion of an Oath. 
1 i wok anſwer'd, 1. That tho' the Standard of Ten Pounds 
gate, ſettled by the Law and Cuſtom of this Kingdom, as to the Quality 
{ Witneſles, might well be refuſed in a Trial of Crimes of this Nature 
12 the Law of Nations, * _ vs - A * 2 
Fact was falſe; Antonio Ferdinando, being worth more 
— — by the very Wages due to him; and which, by the Pannels 
own Books, were atteſted to be fifteen Shillings per Menſem, whereof, N 
this Hour, he hath got no Payment. 2. Antonio Ferdinando was a Chril- 
tian, as he himſelf owned from the Beginning; and that he was born of 
Chriſtian Patents: Like as it's known, that ſuch Names are only given to 
Chriſtians. Beſides, tho' his not being a Chriſtian might be a 
'* Prejuge againſt him, yet it could be no juſt Exception againſt 
his Teſtimony as a Witneſs ; ſince he both profeſs'd the Knowleuge of 
GOD, and the Conſcience of an Oath, as he had often declared. , 

The Judge and Aſſeſſors having conſider'd the foreſaid Objections an 

Anſwers, they repel the Objections in feſpect to the Anſwers, and allow 
Witneſs to be admitted. | 

of It was objected againſt Antonio Franciſco That he was not worth ten 

Pounds Scots; and had indeed nothing; Belides, that he was no Chriſtian, 

but a Servant or Slave to Captain Green; and alſo had no Religion. 

To which it was anſwer'd, 1. That tho' ten Pounds Scots be the Rate 
of Witnelles in our Scots Law; yet, as hath been ſaid, this Rule can 

not * vie in the Caſe of the Crimes lib: led, committed againſt 
+ the Law of Nations in remote Parts, & in alto Mari, in the 
deep Sea; which made the Crimes to be Crimes excepted, And it's 
| known to be the Rule and Privilege, as to Crimes atrocious and 
428 occult; and therefore excepted io 2xempt even the Witnelles 
from the ordinary Qualifications. Nor was Antonio Franciſco to be reckon'd 
no Chriſtian ; ſince, 1. He bears a Chriſtian Name; and next declares, 
that a Chriſtian Miſtreſs he had in Pegs, who gave him to Captain Green, 
eid firſt procure him to be Baptiz'd and Chriſten'd. And 3. He proteſſes 
the Knowledge of the true GOD. Nor, being a Chriſtian, can he be 
reckoned any longer a Slave. | 

But 9 — as to theſe T wo, and the whole other Witneſſes; 
the Nature of the atrocious Crime againſt the Law of Nations, with the 
Manner of their having been committed, and the Endeavours uſed for their 
Concealment, ought principally to be Tae ogg) N in 2 
Opinion of all Lawyers, they become Crimes excepted: And that it is the 
— Privilege of Crimes — to relax from the ordinary Kules, and 
to proceed on ſuch Evidence as the Matter doth afford, the Subſtance 
of the Probation being only obſerv'd. f 9 

The Judge and A fleſſors having conſidered the foreſaid Objections, and 
Anſwers, they repel the Objections, in reſpect of the Anſwers, and allow 
the Witneſs to be admitted. ; 

3 It was objected againſt Anne Seaton, that ſhe could not be a Witneſs, 
becauſe a Woman. . 

To which it was anſwered, that in Crimes where the Probation proceeds 
not upon the Teftes requiſiti, but ſuch as Providence offers, even Women 
te admitted. But 2. It's the general Opinion and Practice over all, that 
Crimes atrocious, occult and excepted, a Woman is never refuſed. 


cf 
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The Judge and Aſſeſſors having conſidered the foreſaid Objection and 


Anſwer, they repel the Objection in reſpect of the Anſwer, and allow the 
Witneſſes to be admitted. 


* EXCERPTS out of the Inſtructions and Letters found in Captain GREEN'S 


Boks, to which Sir David DAI RT MILE“ Speech to the Fury relates. 


Extract. 


N the Inſtructions or Orders given bv the F reighters of the Morcęſter, 
Captain Thomas Green Commander, to Mr. Kodert Callant Supercargo 
there occurs one r:icle in theſe Words, 

We would have you write us by all Opportunities, eſpecially from Sinde, by 
any Ships bound from thence to berlin; and for the greater Secrecy, eſpecially 
of the Letter to be ſent to Mauritius for us, here under is an Alphabet for you 
to write us by; your Subſcription muſt be in common Engliſh, dire#ing all 
ſuch Letters to Captain I homas Bo wrey in Well-cloſ-->quare, London. 

Nota, at this Place the whole Alphabet is inſert dittiuctly, and above 
each Letter a different Character is ſet down, to be uſed in Place of the 
Letteis of the Alphabet.) 

When your Cargo fer England is provided, or near compleated, then we 
would have you ſell the Sloop for what you can get, and inveſt the Produce in 
Goods for England, 

And lower amongſt the ſame Orders in another Article are theſe Words, 

You muſt engage the Maſter of the Sloop not to let any letter from himſelf or 
any other be ſent to England, but only cur Letter, in which you may inſert the 
Names of any Dead; and for the Care and Secrecy of thoſe who go in the Sloop, 
in caſe no Letter or News comes to En land, but our Letter concerning our 
Buſineſs, then we will on the return of the Ship give the Majtcr and Crew 
one Month's Pay gratis, and they ſhall alſo have their Shares of the Benefit 
promiſed the Ship's Company for the Whale Fiſhing. 

By a Letter dated London, 3 February, 1701-2, from Captain T. B—y 
to Mr. Callant, the ſaid Captain adviſes him in theſe Words, 

For the greater Security of our Aſfuirs, when you write by the Alphabet in 
your Inſtructiont, I would have you carry the laſt Letter of each Mord to be 
in the room of the fit Letter to the next Mord, as for Example. 


Captain Thomas Bowrey, Sir, we are all well. 
Captai nthoma ſbowre yſi rwe car cal lwell, 


Make no Title (as is uſual) to begin your Letter, nor no Date, nor Compli- 
ment, no Name at laſt; But let all be comprehended in the Lines of your Let- 
ter, ſo as to make no diſlinctian, and make but one Paragraph of all your Let- 
ter, and if any Men dead, ſet their Names immediately after your own Name 
ſubſcribed to the Letter, all in Characters before directed, and pleaſe to keep 
this as Directions therein. 

By another Letter trom the ſaid Captain 7. B—y to the ſaid Mr. Cal- 
lant, dated London, 16 February 1701-2, he adds concerning the fore. aid 
Cypher in theſe Words, N 

On further Conſideration, I think, I have committed an Error in my Letter 
to you Yeſterday, it being wrote in it as, viz. 


Captai nthoma ſbowre yſi rwe ear eal lwell. 


That is, 
Captain Thomas Bowrey, Sir, we are all well, 


Now, I doubt the naming any Name in the beginning, or making any Compli- 
ment there, may be a Means to find the Key of the Alphabet, therefore pray 
firike out of the Letter I ſent you Y, efterday, as above done, and begin dirett- 
ly with your Buſineſs, following the Directions given you. And whereas you 
are ordered to direct your ſaid Letter to me, I would not have you mention my 
Name in the Subſcription, but direct the ſaid Letter ta Mr. Nicholas Poe 


Scrivener, in Nicholas Lane, London, to pay 5 l. to the Bearer as in your In- 
firuttions. 


On IVeaneſday the 4th of December, 


Robert Feilding, E/q; for Felony, in Marrying her Grace the Ducheſs 

f Cleveland j Mary 89 his firſt Wife, being then alive. 245 

ourt Var at, proceed in this manner. 
OL. V. 


T the Seffiens Houſe in the Old-Bailey, This Day came on the Trial of | raignment. 


—_— 


CLXXXII. The Trial of RokERT FitLDiNG, Eſp; at the Old-Bailey for Bigamy, in marrying the 
Ducheſs of Cleveland, his former Wife being then living, Dec. 4. 1700. 5 Ann. 


\ 


Clerk of T3 Robert Feilding to the Bar. (which was done.) 
Robert Feilding, hold up thy hand (which he did). 
Cl. of Arr. Robert Feilding, you fland indicted by the Name of bert 
Fielding, late of the Pariſh of St. j. ames's within the Liberty of Weitminſter, 
in the * of Middleſex, For that you, on the ninth Day of N e 
4 ih 


(6x1) 

| County aforeſaid, took to 4 Mar | 
ary Wadſworth then and there bad 4 77 and ud ye the ſai, 

bert Feilding, afterwards, viz. 0» the 2 Jame 37 of November, 

in the N aid, at the Pariſh of St. Martin's in the Fields, in the ſaid 


Majthy't Reign, at the Pariſh aforeſaid, in the 
5 ao U 


County, did feloniouſly take to Wife the maſt noble Barbara Ducheſs Cleve- 
land, (the 2 M Oo aatarth, ng Wife, then living) again/l 


bet 
the Peace of our Sovereign Lady the Ducen, ber Crawn Dignity, and againſt 


the Form of the Statute in that Caſe made and provided. 


How fay'ſt thou, Robert Feilding, art thou Guilty of this Indictment, 
or not Guilty ? 

Feilding. Not Guilty. 

Cl. of Arr. Culprit, how wilt thou be tried ? 

Feilding. By God and my Country. 4 

Cl. of Arr. God ſend thee a good Deliverance. 

Cl. of Arr. Call the Jury. Mr. Feilding, if you except to any of the 
Jury, you muſt do it before they are ſworn. 

eilding. I do not challenge any of them. 


The Jury ſworn, viz. 


rancis Chapman, Edward Boſivell, 

Thomas Moody, John Mills, 

Peter Levigne, ichard Hazzard, 

Hugh Merchant, Samuel Chace, 

Joſeph Deveniſb, Thomas Yeomond, | 
dward How, | John Johnſon. 


Proclamation made, That if any can inform the Queen's Juſtices and 
the Queen's Counſel, of any the Matters the Priſoner ſtands charged with; 
let them come forth, and they ſhall be heard. : 

Mr. Raymond. My Lord, and you Gentlemen of the Jury, I am, in this 

Caſe, Counſel for the Queen. The Priſoner at the Bar, Robert Fielding 
ſtands indicted, That he on the ninth Day of November, in the 4th Year of 
her now Majeſty's Reign, &c. (the Indi/iment repeated.) Lo which Indict- 
ment he has pleaded not Guilty, and put himſelf on God and his Country, 
_ Country you are. I hope, if we prove the Indictment, you will find 
m Guilty. : 
Sir 7a. 8 My Lord and Gentlemen of the Jury, I am of 
Counſel with the Queen againſt the Priſoner, Mr. Robert Feilding, who 
ſtands indicted, for taking to Wife Barbara Ducheſs of Cleveland, after he 
had before marry'd one Mary Wadſworth, who is ſtill alive: This is a 
Crime that amounts to Felony ; and tho' the Law doth not take away 
from him that ſhall be convicted thereof, the Benefit of his Clergy ; yet, 
fince it is ſuch a Crime, as doth take away from the Priſoner the Aſſiſtance 
of Counſel, I ſhall only ſtate Matter of Fact, which is as followeth. _ 

About a Year ago, or a little better, there was a young Lady left a Wi- 
dow by Mr. Deleau, and reputed a great Fortune; Mr. Feilding thinking 
himſelf qualified for the greateſt Fortune, had a Deſign upon this Lady, 
and in Aru 1705, he applied himſelf to one Mrs. Streights to conſult 
with her, and contrive ſome Method how he might have Acceſs to court 
this Widow. This Mrs. Streigbte had no Acquaintance with the Widow 
herſelf, but knew Mrs. Charlotte Villars was acquainted with her, and uſed 
to cut her Hair ; ſo the beſt Thing they could think of at that Time, was 
to make Mrs, Villars, their Friend, that by her Means he might have Ad- 
mittance into the Lady's Company ; for he did not queſtion if the Lady 
had but once a Sight of his very handſome Perſon, ſhe would have the 
ſame Affection for him, that he had met with from other Ladies, even on 
their firſt ſeeing of him. Mrs. Villars was promiſed 5004. to bring this 
Affair about; and tho' ſhe doubted with herſelf whether ſhe could ever 
accompliſh it, yet by theſe Means ſhe might perhaps make a Penny of it 
to herſelf: and thereupon ſhe promiſes Mrs. Streights to uſe her Endeavour 
to ſerve the Major-General, meaning Mr. Feilding, tho Mrs. Villars could 
not be ſure ſuch an Overture would be well received by Mrs. Deleau : yet 
being well acquainted with one Mary Wadſworth, a young Woman, not 
much unlike in Perſon to Mrs. Deleau, ſhe imagined it would be no dith- 
cult Matter for her to ſet up the ſaid Mrs. Wadſworth to repreſent Mrs. 
Deleau; and accordingly it was done, and Mr. Feilding proved ſo intent 
upon the Matter, that he went in few Days to Doctors-Com mous, to ſee. for 
Mr. Deleau's Will, (and found thereby that Mrs. Del-au was left _ 
conſiderable), And that he might judge the better whether ſhe were truly 
the Fortune ſhe was repreſented to him, he took a Copy of the ſaid Will, 
and ſoon after went to a Villars, and told her, That what Mrs. Streights 
had ſaid concerning Mrs. Deleau's Fortune was true: And being very 
well ſatished with her Fortune, he was reſolved to get a View of her. 
Soon after, Mr. Feilding went to Tunbridge, and after two or three Days 
Stay there, returned and called at /#/a4dn, the Place where Mrs. Deleau 
reſided, with a Pretence to ſee the Houſe and Gardens, but in reality it 
was to ſee the Widow; he thought nothing elſe was then to be done, but 
to give the Lady a Sight of his handſome Perſon he deſigned to lay at her 
Feet; but it happened that the Lady would not be ſeen herſelf, but her Ser- 
vants were permitted to ſhew him the Gardens, and he fancied himſelf that 
he had had a Sight of Mrs. Deleau too; for a Kinſwoman of Mrs. Deleau's 
looking out into the Garden while he was there, gave him the Sight of a 
Woman at the Window, and he preſently Aa. it could be nobody 
but Mrs. Deleau admiring Beau Feilding. About three Days after Mr. 
Feilding's Return from Tunbridge, which was about a Fortnight after St. 
Bartholomew-Tide laſt was Twelve- month, he told Mrs. Villars of his 
calling at Vaddon, and that he had acquainted the Ducheſs of Cleveland 
of the fine Gardens that were there, and he ſaid that her Grace had a 

reat Deſire to ſee them, and therefore directed Mrs. Villars to go from her 
Bincs to Mrs. Deleau to aſk the Favour of her to permit her Grace to ſee 
the Houſe and Gardens. Accordingly Mrs. Villars went down to Hadden ; 
and Mrs. Deleau treated her very civilly, and told her whenever her Grace 
pleaſed, ſhe ſhould ſee her Houſe and Gardens ; but as ſhe was a Widow 
ſhe could not attend upon her Grace: But tho' the Ducheſs was expected 
after this, yet ſhe did not go, for indeed ſhe did not know any thing of 
the Meſlage. So the next Time Mr. Feilding attempted to ſee her, was 
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| Deleaz) which ſhe at firſt rejected, but at laſt did give a favourab}; 
| his Deſires might be accomplifhed. _— A little before my Lord 


but did not fee her. 2 or ſome time beſore, he ſent a l 
Mrs. Delaau 's Houſe, but the Servants, when they ſaw the Name y 
knowing the Character of Mr. Feilaiag, threw it Inte the Fire: 72 
Mrs. Villar found that the w n 


| | uchels of Cleveland knew nothing of ber 
ing ſent. to Waddon, and that it was only a Contrivance of tf. Fae 
to get an Opportunity of ſecing Mrs. Deleau, and that in Truth be 15 
never ſeen her, ſhe reſolved to play Trick for Trick with him, aal there. 
upon N the Matter to Mary M udſiuorth, the Woman 1 before 
tioned. to be of her Acquaintance, but one that Mr. Feilding did not kw 
and one that would not worſt herſelf much by ſuch an Undertaking < 
ther it ſucceeded or not. Mrs. Madſiuorth upon the firſt opening of 
readily embraced the Offer; and thereupon Mrs. Pillars went 4 4 
Feilding and told him, ſhe had propoſed the Matter to the Lady (ts 

to 


Y Manageg 


ha 


it ; and that ſhe did not fear, but if Matters could be prudent] 


Day laſt was T welvemonth, ſhe told Mr. Feilding that ſhe had at len : 
obtained of the Lady the Favour of a Promiſe of an Interview, and * 
ſhe was ſhortly to bring her to his Lodgings, but he muſt take Care not 
let her know they were his Lodgings, or to give her the leaſt Cauſe ty 


| 
ſuſpect he had any thing to do there: Accordingly Mrs. Ville 
Evening of my Lor Mayor's Day, brought Mrs. 2 a "A. | 
ing Coach and Widow's Dreſs to Mr. Feilding's Lodgings : He was * 5 
| within at the Time they came thither, but being ſent for came in ſoon iſter i 
and was extremely complaiſant for ſome Time; but at length tho? he ha. 1 
been cautioned not to let the Lady know they were his ings, yet ke t 
could not forbear ſhewing her his fine Cloaths, and what Furniture l. r 
had, and in a little Time after ſent for Mrs. Margaretta to ſing to ber; ſ 
and pretended he was ſo extremely taken with her, that nothing vod t 
ſatisfy him but being married that Night ; but ſhe, with a ſeeming Me. n 
deſty, check'd his forward Behaviour, and made a Shew of going away iq 1 
Diſpleaſure; but before they parted, he prevailed upon her to promiſe ng a 
to put off their Marriage longer than Wedneſday Seven-Night. My Lat A 
Mr. Feilding rightly judged by this Converſation what an [Intereſt he hy 21 
fixed in the Lode, and looking upon himſelf to be ſure of her, he actual te 
went to a Goldſmith, and beſpoke a Ring, and directed himſelf why I 
Poſte ſhould be engrav'd. When the Day came which had been fri pe 
„ on, ſham Pretences were made, not to ſeem over haſty in ſo ſeriow ye 
a Matter, and the Marriage was put off till the Friday following, being the ti 
gth of November laſt was I welve-month ; at which Time Mrs. Pls; W 
and the Lady came again to Mr. Feilding's Lodgings, where he receive br 
her with an extraordiary Tranſport of Joy, and 1 muſt imme. L. 
diately be proceeded on; but ſhe for ſome Time framed ſeveral Put-ofs, to 
and at length made an Offer to have gone away; but Mr. Feilding by w T 
Means would permit her to go, without making her his own, which he th 
was reſolved ſhould be done preſently; and to make all Things ſure, he no 
ran out and lock'd the Chamber-Door to keep her and Mrs. Villas in, M 
whilſt he went for a Prieſt ; and taking Coach immediately drove ty an 
Count Gallas's the Emperor's Envoy ; when he came to his Gate, he en. Lo 
2 of the Porter for one 2 Drian, that was ſtiled, The Father u ani 
ed, upon Account of a red Habit he uſually wore ; but he not being Lo 
within, Mr. Feilding aſked for another Father; and one Father Flony VI. 
was called to him, whom he acquainted with the Buſineſs he came about; W 
but whilſt he was treating with Father Florence, the Father in Red lucki- pre 
ly came in, and Mr. Feilding immediately took him away with him in the lony 
Hackney-Coach to his Lodgings. My ENT and Gentlemen, we fbul rett 
ſhew you, that this Father in ſtay d there about an Hour, and tha WF wh 
went away. — We ſhall ſhew your Lordſhip likewiſe, that Mr. Fi. the 
ing and Mary M adſiuorth tupped together, and after Supper he was aQualy Pin 
married to Mrs. Vadſiuortb. And that this Marriage was conſummate, but 
we ſhall prove by ſeveral Particulars, viz. That clean Sheets were lad foll, 
upon the Bed, and all Ceremonies performed that are uſual upon ſud not 
Occaſions ; and they actually went to Bed together, and lay together al the 
that Night; and the next Day the Lady and Mrs. Villars went away, and anot 
as Mr. Feilding ſuppoſed, to Waddon, the Widow Deleau's Houſe, to which her, 
Place your Lordſhip and the Jury will find he directed his Letters to he ness 
afterwards, and in the Superſcriptions ſtiles her the Counteſs of Feld. Was 
To corroborate this Evidence we ſhall likewiſe prove to your Lord With 
that about a Week after he lay with her again at the very ſame Lodgings; WF Se 
and we can make it appear that he hath lain with her three ſeveral Tine <4 
ſince this firſt Night, twice before, and once after his Marriage with ue 21% 
Ducheſs of Cleveland. My Lord, we ſhall ſhe you that he made ber Pre his F 
ſents, furniſhed her with Money, and treated her as his Wife, until tot him 
Cheat was found out, which was not till May after; and then finding he wou 
he had been ſerved, that inſtead of marrying a Fortune of 60,0001. e be re 
had been impos'd upon, and marry'd one not worth ſo many Farthings, & make 
diſcarded her in great Wrath. : riefl 
! My Lord, we will call our Witneſſes who will prove to your Lordlbiy b. fe 
ſtep by Rep, how this Matter was brought about; and firſt we will bega | ody 
with Mrs. Villars. = 
Mrs. Villars fworn, . *. 
Mrs. Villars. My Lord, there came one Mrs. Streights to my Lodging ON 
and wanted to ſpeak with me, (it was Bartholomew-tide was Twi 1c 
month) but I was not at home; when I came home, they told me Mi C 15 
Streigbis had been there, and left Word that I was always out of the WY % Po 
when it was to do myſelf good ; ſhe ſaid it would be five hundred Pou! the Pr 
out of my way if I did not come to her. I met with her and Mr. Fal def 
and being acquainted with Mr. Feilding's Deſign upon Mrs. Delean, ® 
aſked me whether I knew the Lady? Tad I had no particular Acq c Afte 
tance with her, but I uſed to cut her Hair. He told me that he ws N 
Love with her, and aſked me, whether I would aſſiſt him in his Com oly 
ſhip? And whether a Marriage might be brought about? I told bi MY : 
could not tell, I did not know whether I had that Intereſt in * wy Fe 
Lady as to be made ſerviceable in ſuch a Deſign. Mr. Feilany d. a 
quired very ſtrictly after her, and ſaid, he would try Means to © _— 
into her Company, that he might gain her Acquaintance: Prica 4 
3 © 


which we parted at that Time. And about three Days after”? 


at a Horſe-Race at Banſfead- Dotuns, whither he went for that Purpoſe, 
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ber came. to my Houſe again, and aid, Mr. Helling would ſpeak with 
went to him; and he told me, he found that the Lady was worth 

Pat as he had been told before. He aſked me where it was ſhe liv'd? I 
91 him, in Capthal-Court, near the Change. I told bim likewiſe where her 
try-Hou e was; That it was at Haddon in Surrey. Mr. Fielding told 

He would go to Tunbridge, and call by the Way to ſee the Gardens; 
and by that Means he might have an Opportunity of ſeeing Mrs. Deleau ; 
which be did accordingly. I was ſent for again; and be told me he had 
ſcen the Gardens, and they were very fine: And that he ſaw the Lady 
' a Caſement ; and that ſhe might have the more perfect View of 

himy he took divers Turns in the Garden, pull'd out his Watch, and ſet it 
1 Sun-Dial : And that he came round the Country, and almoſt mur- 
der'd his Horſes, to get 2 Sight of her. But he deſired to be in her Com- 
that he might have a full View of her. He defired me to go to Mrs. 
py and tell her, that the Ducheſs of Cleveland had heard a great Cha- 
rafter of her Gardens, and was very deſirous to ſee them. —1 went and 
acquainted Mrs. Deleau with it: She ſaid, ſhe would not refuſe a Woman 
yr: Quality; but would take it as a great Favour, to ſhew her any Thing 
that beiong'd to her : but defir'd that it * * not be that Week, but the 
Week following ; becauſe ſhe was to ſee a Race on Banſtead D;wns. I told 
Mr. Feilding this; and be made Anſwer for the Ducheſs of Cleveland, and 
ſaid, The Pucheſs was not well; and could not go to fee the Gardens. 
When 1 found that Mr. Feilding did not ſend me from the Duchels, but 
from himſelf, I was out of Countenance, that ] ſhould innocently impoſe 
upon the Lady. Mr. F:ilding told me, he would go and ſee the Race upon 
the Downs ; and when he came back, he would ſend for me, and acquaint 
me whether he had ſeen the Lady. And when he came to Town again, he 
ſent Mrs. Streights to me, to come to him; and when I came to him, he 
told me he ſaw Mrs. Deleau, he believed, upon the Downs. Mr. Feilding 
made a Bow to them, and they to him. He ſaid, from thence he went to 
Epſom, and ſent a Letter to be deliver'd into Mrs. Deleau's own Hands, b 
a Servant of his, not in a Livery. I think, it was accordingly deliver'd. 
Mr. Feilding told me, Mrs. Deleau read it, and ſaid it required no Anſwer: 
and ſaid no more. Mr. Feilding aſked me, whether I could not get a Let- 
ter to Mrs. Deleau? He laid, he was much in Love with her. I told him, 
1 believ'd he was miſtaken : and that it was another whom he ſaw I 
perceiv'd that he had no Knowledge of Mrs. Deleau —— I acquainted a 
young Woman ( whom I ſuppoſed he might have ſeen) with his Liclina- 
tion (Mrs. 1/adfworth) : She ſaid, ſhe did not expect to be ſo happy; but 
wiſh'd it might be ſo. I engag'd to Mr. Feilding to do what 1 could to 
bring it about — There were divers Letters paſs'd between them — my 
y me, 


Lord Mayor's Day. Divers Preſents were ſent from Mr. * 
to the Lady, The firſt Preſent was a Gold Apron ſtruck with Green: 
That was the firſt Preſent Mr. Feilding ſent to Mrs. IZad/worth, whom he 
thought was Mrs. Deleau all the while; but it was Mrs. adfworth, I did 
not think Mrs. Deleau, who was a great Fortune, would agree to marry a 
Man of Mr. Feilding's Character. Mr. Feiluing kept ſending of Preſents 
and Letters from that T ime, from the latter End of Barth:lomew-tide to my 
Lord Mayor's Day. He ſent her a Suit of white Sattin Knots and Gloves, 
and other Things. He defir'd I would bring her to his Lodgings on my 
Lord Mayor's Day, at Night; which I did, about nine a Clock, in a 
Mourning Coach. Mr. Feilding was not at Home, but came immediately. 
When he came in, he fell down upon his Knees, and kiſs'd her; and ex- 
preſs'd Abundance of fond Expreſſions. He aſked her, why ſbe fayed ſo 
lng? And whether ſbe loved fingrng ? He ſaid, He would ſend for Marga- 
retta to come up. When ſhe came, Mr. Feilding bid her ſing the two Songs 
which he lov'd which ſhe did; the one was, Charming Creature; and 
the other was Janthe the Lovely. After which, Mr. Feilding ſent for two 
Pints of Wine, and ſome Plumb-cakes, He urg'd very much to marry her; 
but ſhe declin'd it, and made him a Promiſe to come to him the //edneſday 
following. In the interim ſhe ſent him a Letter, to acquaint him ſhe could 
not come, according to her Appointment ; but ſhe would come to him on 
the Friday following, which was the gth of November, Then he ſent her 
another Letter, to deſire her not to fail, but come to his Arms; and told 
her, That there wanted nothing but the Holy Father to join their Happi- 
nels ; for their Hearts were all one already. And when Friday came, Mrs. 
IWadſworth and I went to Mr. Teilding's Lodgings again: He was not 
Within; but came running into the Room in a little Time after, with a 
great deal of Joy, and took Mrs. Wadſworth into his Arins, and ſaid, Nothing 
ceuld eaſe his Mind, but a Promiſe to make him happy, in marrying him pre- 


fently,—He ſaid, he would fetch the Prieſt ; but Mrs. Hadſwortb refuſed 


his Propoſal, and would have diſſuaded him from going then; and defired 
him to put it off till another Time, and would have gone away. But he 
would not hear of it; and ſaid, She had diſappointed him before; and that 
he repented he had let her go away before; but now he was reſolved to 
make her his own, before ſhe went away. Mr. Feilding then went for the 
Prieſt, and lock'd the Chamber-door after him, and took the Key with him, 
for fear Mrs. Wadſworth ſhould go away; and order'd Bucher to let no 
Body into the Dining- Room till his Return, Mr. Feilding returned in a 
litle Time, and brought a Prieſt with him, in a long Red Gown lin'd 
with Blue, and a long Beard, and a Fur Cap. Mr. Feilding told her, that 
this was the Holy Father that was to make them one. Mr. Feilding then 
order'd the Man to lay the Cloth, and fetch a Diſh of Pickles to Supper. 
—At Supper Mrs. V adſwerth ſeemed cautious ; and for fear the Prieſt 
ſhould not be in Orders, ſaid, How ſhall I know that this is a Prieft in Or- 
ders? Mr. Feilding queſtion'd him. Then the Prieſt pull'd a Picture out of 
tis Pocket, about the Bigneſs of a Croun- Piece, and told them, That none 
but Priets had ſuch Pictures. And that ſhe might be fill further ſatisfied, 
lhe deſired another Token. 


After this, Boucher, and the reſt of the Servants were order'd down 
Stairs. Then the Prieſt call'd for Water, Salt, and Roſemary, to make 
Holy Water. Boucher brought up Water and Salt, but could get no Roſe- 
mary, Mr, Feilding and I received it at the Dining-Room Door. Then 
Mr, Feilding lock'd the Door, and took the Key in the inſide, Mr. Feilding 
ak'd Mrs. IZ/a worth, Whether it ſhould be done in the Bed-Chamber, or 
Dining-Room ? Mrs. Wadſworth agreed it ſhould be in the Bed-Cham- 

7, There were none preſent but Mr. Feilding, Mrs. Wadſworth, the 
Prieſt, and myſelf. The Prielt made Holy Water, and bleſſed it: Then 


he ſet Mrs: JYadfioorth at the tight of Mr; Feilding + the Prieſt Rood be- 
fore them, and read the Tendon in Latin, as CE Boda and Mrs. 
Wadfwzrth ſaid, She was not yet ſatisfied he vas a Prieſt, Then he laid 
down his Book, took from under his Gown a Piece of Silk ke a 
Scarf, that was mark'd with a Croſs in the Middle; and ſaid, None but 
Prieſts us'd ſuch a Thing. Then Mrs. Madſworth was well ſatisſted he 
was a Prieſt; Says M Feilding to hec, Do you think, my Dear, that I wand 
have any Body 10 do this Buſineſs, but ibe Holy Father ® Mrs. Wadſworth 
was well ſatisfied, till he came to that Part, Vit thou have this NM man to 
thy wedded Wife? She deſir'd it might be ſpoke in Z£ng/ifþ by him, as 
well as he could. He did ſo. He aſk'd Mr. Feilding, Whether be would 
have this Gentlewaman to bi his wedded Wife? He ſaid, Yes, with all my 
Heart. He aſked the Lady then, I hether ſhe would have this Gentleman 
for her Husband? She ſaid, Yes, faintly : But ſays Mr. Feilding, You 
don't ſpeak it ſo earneſtly as I do: You muſt ſay, Mith all my Heart and 
Soul ; which ſhe did. hen the Prieſt bleſſed the Ring, and gave it to 
Mr. Feilding, to put it on the Lady's Finger. He (aid ſomething in 
Latin; but what it was I know not. Then we went into the Dining- 
Room. Boucher brought up Wine; and when all had drank, the Prieſt 
was diſcharg'd. Mrs. hy ny and l went into the Bed-Chamber, and 
[ put her to Bed. Mr. Feilding called her his Dear Wife, the Counteſs 
of Feilding ; and ſaid, He would make haſte and fly to her Arms. After 

put her to Bed, he went to bed to her; and order'd me to come into the 
Room to ſee them in Bed; which I did. I roſe the next Morning, and 
came to Mr. Feilding's Room, where Boucher came ſoon after to light a 
Fire: Then | ſaw Mrs. Jadſworth in naked Bed with Mr. Feilding. 
Mrs. Wadſworth put on her Cloaths as ſoon as ſhe could; and a Hack- 
ney-Coach was call'd for her, and ſhe went away. At parting with Mr. 
Feilding, ſhe told him, ſhe did not know when ſhe could return ; but 
about a Fortnight after, ſhe came again, There were Fires made in both 


y | Rooms, and Candles 5 up; clean Sheets upon the Bed, and every 


Thing prepared for her lying there. Mrs. VMaudſiborth went to Bed. Mr. 
Feilding did not come home till late that Night. I ſaw them that Night 
in Bed, and went into the Room the next Morning, and ſaw them in Bed 
again: She roſe, and went away as before. Mr. Feilding deſir'd her not 
to ſtay ſo long as ſhe had done before; for if ſhe did, he would come and 
tetch ner. She promiſed him ſhe would return ſooner, Mr. Feilding kept 
ſending of Letters to her between Times, which was about fifteen 
or fixteen Days, till ſhe came to him again. He deſired her to 
come to him, and he would be at Home to receive her. She ac- 
cordingly came to him, after baving given him Notice of her coming. 
He was not at Home when ſhe came; but ſhe went to Supper by herſelf. 
— She had for her Supper ſome toaſted Cheeſe, a Pint of Wine, and a 
Bottle of Oat Ale. When he came Home to her, he aſked her, J/by he 
did not ſend for ſomething better for Supper? They went to Bed again, 
as before; and | faw them in Bed together. Mrs. J/adſworth got up in 
the Morning ; Mr. Feilding treated her; and away ſhe went as te Ho 


Then Mr. Feilding kept writing to her, [which Letters are inſerted in their 
proper Places] and deſir'd her to come to him again, as being the laſt 
Night ſhe ſhould lie with him at his Lodgings; for he was going to leave 
his Lodgings for altogether, and be with her Grace the Ducheſs of Cleve- 
land. rs. Wadſworth came; but neither Mr. Feilding nor Boucher 
were at the Lodgings : But ſhe had not been there long, but Boucher 
came in, and ſaid, That he had brought his Maſter's Night-Gown and 
Slippers from the Ducheſs of Cleveland's. 

* „ Mrs. Villars, You ſay, molt of the Service was in a Language 

ou did not underſtand? 

Mrs. Villars. It was, my Lord— But one Part of it was in Engliſh. 1 
heard Mr. Feilding ſay, He would take this Lady to be his wedded IWife. 

Counſel. Who is that Lady ? 

Mrs. Fillars. That Lady Mrs. Madſiuorth; pointing at her; (/he 
being in Court.) 

Counſel. What did you hear Mrs. Wadſworth ſay ? 


Mrs. Villars. I heard her ſay, That ſhe took Mr. Feilding to her wedded 
Husband. 


Counſel. What did you obſerve elſe that was remarkable ? 

Mrs. Villars. I ſaw the Ceremony of the Ring performed. I ſaw the 
Prieſt bleſs the Ring with Holy Water, and ſign himſelf with the Sign of 
the Croſs. The Prieſt held Mrs, J/adſworth by the lower Joint of the 
Finger, and put the Ring on. 

Counſel, What is Mrs. Wadfworth's Chriſtian Name? 

Mrs. Villars. Mary. 

Counſel. What did he ſay further, when he ſaid, I take thee to be my 
wedded Wife ? 

Mrs. Villars. He named no Name, but I take this Lady, &c. —— The 
Prieſt aſk'd him, J/hether he took her with all his Heart and Soul? He ſaid, 
I take her with all my Heart, and Soul, and Blood, and every Thing elſe. 

Counſel. What Lime was this? 

Mrs. Villars. It was Bartholometu-tide was Twelve-month, as near as I 
can remember to the Time. 

Counſel. Did Mr. Feilding tell you he had been at Haddon ? 

Mrs. Villars. Yes, he did; and ſaid, That he had ſeen the Lady thro' 
the Window, whence he fell in Love with her, 

Counſel. Why was this Marriage kept private ? 

Mrs. Villars. Becauſe Mr. Feilding took the Lady to be Mrs. Deleau. 

12 Powel. How long was it before it was diſcover'd ? 

rs. Villars. It was not diſcover'd till the latter End of May laſt, or 
the Beginning of June. 

{flies Poel. When was the Time Mr. Feilding was marry'd ? 

Mrs. Villars. It was the gth of November was Twelve- month. 
Counſel, What was the Reaſon why the Marriage was carry'd on fo 
rivately ! 
g Mrs. Yillars- The Reaſon was, becauſe Mrs. Deleau had a Father alive, 
who had in his Hands a Part of her Fortune ; and for fear of diſobligin 
him, Mrs. Yadſworth, that went for Mrs, Deleau, was willing it ſhould 
be kept private. | 
Counſel. Can you tell the Reaſon of its being diſcovered ? 
Mrs. Villars. Mrs. Wadſworth ſent to Mr. Feilding for Money. — Then 
Mr. Feilding found he had not a Woman of that Fortune which he took 


her 
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Feilling wanted to have the Preſents returned, Mer. Feilding then beat me, 
made of Steel at one end, and a Hammer at the other end; and told me, 
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ber to be. When Mr. F-i/ding did find it out, he took Mrs: Sereights into 
a Cloſer, at the Ducheſs of Cleveland's, and ſent for me there: Then Mr. 


and aſked me whether that was a fit Wife for him ? And then took a Thing 


if I would not unſay what I ſaid of his Marriage with Wadſworth, he 
would ſlit my Noſe off: And that he would get two Blacks; the one ſhould 
hold me 5 * his Back, and the other ſhould break my Bones. | 

Juſtice Powe/. One wouid have thought you ſhould have been afraid to 
have ſeen Mr. Feilding. | HRS. 

Mrs. Yillars. My Lord, It was not till then found out. 

Sir Ja. Mountague. My Lord, I think ſhe hath clearly proved the Mar- 
riage z and that ſhe ſaw them three times in Bed together, in the Space of 
ſix Weeks after the- Marriage, ee 

Mr. Feilding. By what Name did Mrs. Wadſworth go? 

Mrs. Villars. By no Name at all. 

Mr. Filding. Did I ever appear with her in Publick ? 

Mrs. Villars. No, never. | 
- Mr. Feilaing. What was the firſt Place I ſaw her in? 

Mrs. Villars. The firſt Place you ſaw her, was at your Lodgings, laſt 
Lord Mayor's Day, was T welve-month. 

Mr. Feilding. My Lord, I deſire it may be aſked her, how ſhe came to 
think that I ſhould ſend ſuch mean Preſents as ſhe hath mentioned, to a 
2 of Mrs. Deleau's Fortune? They were not at all ſuitable to Mrs. 

eleau. 

Juſtice Powe!. Ay, Mrs. Villors, What ſay you to that? Mr. Feilding 
thinks it a very ſtrange Thing, that he ſhould ſend ſuch Trifles to a Lady 
of Mrs. Deſeau's Quality. | 

Mrs. Villars. He did hiok, at that Time, that he made his Addreſſes to 
Mrs. Deleau ; and I am ſure ſuch Preſents were ſent ; and he was really 
marry'd to her, and marry'd her for Mrs. Delau. | 

Juſtice Powel. Mrs. Pillars, Mr. Feilding deſires this Queſtion ſhould 
be aſk'd you; When was the firſt Time you acquainted the Ducheſs of 
Cleveland with this Matter? 

Mrs. Villars. I will tell your Lordſhip. Mrs. F.ilding, that is now, 
told me, Mr. Feilding beat her at the Lodge at /Fhitehall (1 did not ſee the 
beating) and ſaid, ſhe ſhould have Occaſion to bring me upon my Oath, 
to prove that Mr. Feilding was marry'd to her the ninth of November. I 
went with Mrs. Feilding to the Duke of Grafton, and told him, I was ſure 
he was marry'd the ninth of November before, $ 

Juſtice Peel. How long was it after the beating, before you and Mrs. 
Fiilding went to the Duke of Grafton ? 

Mrs. Villars. It was about three Weeks. ö 

Juſtice Powel. Are 1 ſure it was before that Time that there was any 
Parting betwixt Mr. Feilding and the Ducheſs of Cleveland. 2 

Mrs. Villars. Mrs. Feilding acquainted me with it he:ſe'f, that the beat- 
ing N12 before the Difference between the Ducheſs of Cleveland and Mr. 

eilding. 

Counſel. Although you did not ſee what paſs'd at I hiteball; Whether 
was this before the Difference between the Ducheſs and Mr. F. ilding ? 

Mrs. Villars. I believe it was about a Fortnight or three Werks. 

Mr. Feilding. How came it to paſs that it was not diſcovered till now 
of late? | 

Mrs. Villars It was not diſcover'd till ſhe ſent to Mr. Feilding for Mo- 
ney, about May, after the Marriage. 

Juſtice Powel. Why did you not apply yourſelf to Mr, Teilding for the 
Reward ? | 

Mrs. Villars. I was to have no Reward. 

Mr. Feilding. Mrs. Villars, What Reward did the Ducheſs of Cleveland 

omiſe you ? 

Mrs. Villars. I never ſaw the Ducheſs of Clet elan; and I was never 
promis'd any Reward. 

Juſtice Poel. Was you not to have had a Reward for helping Mr. Fil- 
ding to Mrs. Deleau? 

rs. Villars. Mrs. Streights left ſuch word at my Lodgings ; but I had 
no Promiſe of it from Mr. Feilding. 

Sir Ja. Mountague. My Lord, = Villars has given you ſo full an Ac- 
count of every 'T hing | have open'd, that all that we have to do now, is. 
to ſupport Mrs. Villars's Evidence; and to make it appear to your Lo:d- 
ſhip, that ihe is right in all theſe Particulars that ſhe tells you of. And the 
better to make ourſelves underſtood, we will go on, and give your Lord- 
ſhip au Account how theſe Things were carry'd on from Time to Time. 
But firſt we ſhall prove to your Lordſhip, How that after Mr. Feilding was 
thus marry'd to Mrs. Fadfworth, he did actually marry the Ducheſs of 
Cleveland. 

Mr. Feilling. My Lord, I do not deny my Marriage to the Ducheſs of 
Cleveland. 

Sir Ja. Mountague. Then, my Lord, we will not trouble you with any 
Proof of that Matter, but go on with making out the Circumſtinces of 
his Marriage with Mrs. Z/adſworth ; and we ſhall verify, in every Parti- 
cular, Mrs. Jillars's Evidence. Aud fuſt we ſhall prove, that he actually 
took 1 805 of Mr. Deleau's Will. For that call Mr. Scarie. (Ibo was 

orn. 

Sir Ja. Mountague. Mr. Searle, Give my Lord and the Jury an Account 
of what you know of Mr. Feilding's coming to Dacters Commons, to ſee 
the Will of Mr. Deleau. 

Mr. Searle. Miy Lord, I am a Servant to Mr. Cottle, Proctor to the Pre- 
rogat. ve Office. Mr, Feilding came to Doctors C:mmins about the Begin- 
ning of Michaelmas Term, 1705, and defired me to ſearch, and ſee whe- 
ther Mr. Deleau's Will was come into the Office, or no. I look'd in the 
Kalendar, and found it was come in; and ſpoke to the Clerk, in whoſe 
Polleſſion it was, and he read it over to him; and he deſired a Copy of it, 
which I wrote out. Mr. Feilding came in three Days after for it, but it 
was not done. I deſir'd him to come another Time; which he did, and 
had it. 

Counſel. Who did he beſpeak it of ? 

Mr. Searle. He beſpoke it of me, and had the Copy of me. 

Counſel. When was this ? 

Mr. Searle. It was about the Beginning of Michaelmas Term. 

dir Ja. Mou tague. The next Thing we ſhall prove, is, that Mr. Feild- 


q 
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ing was actually at Naddin, Mrs. Delea's Houſe i And we ſhall prove 
even by Mrs. Hege, (Who was frorn.) thy 

unſel. Pray, Madam, have you any Acquaintance with Mr. E. 
F 

l. Do you remember he came to your Houſe in the C 

Mrs. Deleau. He did about — thee was Twelve. gona? 

Counſel, When he was there, bad he a fight of you, Madam? 

Mrs. Deleau. No, my Lord; he was not in the ſe, but in the Gatdeg 

Counſel. Do you know Mrs. Villars ? 

_ * 57 do, my Lord. 1 

ſel. Di ever come to you upon ſuch a Meſſage, That 
Dobel, of Cleveland and Mr. Fallung had a Deſire to . the n 7 

Mrs. Palau. She did ſo; and it was abour the ſame Time Mr. Fade 
had been there, or ſome little Time after, I believe. 

Counſel. Did you go to the Race on Bunſlead Downs ? 

Mrs. Deleau. No, my Lord. | 

Counſel. Did Mrs. Fillars uſe to Cut your Hair? 

_ So — my 33 Miſtreſs we 

ounſel. W 1s there any Letter brought to ouſe from Mr, Fe; 

Mrs. Deleau. I — there was. N * f 

Counſel. Who receiv'd the Letter from Mr. Feilding ? 

Mrs. Deleau. Some of the Servants, but I recei /d none; but ſome of 
the Servants receiv'd it. I was then at my Father's, and left Order; ta 
they ſhould take in no Letters but ſuch as came from my Relations, which 
would come by themſelves. 

Counſel. When had you Notice of Mr. Feilding's being at your Houſe? 

Mis. Deicau. My own Butler came up, and acquainted me Mr. Feildin 
was below. He came to my Houſe with the Character of M jor Genera 
Vil'ars. I did not ſee him ; but here's the Lady that ſaw him out of the 
Window; who, it ſeems, he took for myſelf. 

(That Lady ſworn.) | 

Counſel. My Lord, we only bring this Lady to prove what the firt Wye. 
neſs ſaid, That Mr. Feilding ſaw Mrs. Deleau thio' a Window —— Madan, 
Do you remember Mr. Feilding was at Madlen, and when ? 

Lady. He wes there about ba tholomew-tide was T welve-month. I d 
ſee him thro' a Window, and inforn'd my Coufin of it. 

Ceunſel. Then call Mr. Poucter.: (Who was ſworn ) 

Counſel. Mr. Boucher, Pray, give my Lord and the Jury an Account d 
all you know of this Matter. 

r. Boucher. My Lord, I went with Mr. Feildixg to my Lord-Vay-r, 
Show laſt r Day was Twelve month. He went in his Chara 
to Mr. Fei ding's a Linnen-Drapers at the Three Legs in Cocap/ile. I looked 
into the Balcony and ſaw Mrs Villars there My Maſter came down 
again, and went to Sir Baſil Firebraſs's; from thence I was order'd to yo 
h me, and meet my Maſter in Bond-Stee:t ; which 1 did. He aſk'd me whe- 
ther any body had been at his Lodgings to enquire for him ? I ſaid, ro, an{ 
went home again. Then I found the Lady and Mrs. lars at Mr Fill 
ing's Lodgings. They had been there but a liule time, but Mr. Filth; 
came in. r. Feilding complinented the Lady, and a{k'd her if ſhe l 
Singing? Mrs. Margaretta was ſent for, and accommodated this Lady aa! 
Mrs. Villars with two Songs. Mr. Feilding treated them with a Bottle d 
Margaretta went away; and ſoon after Mr, 
Villars and this Lady went away. So, fays Mrs. Heath afterwards to me, 
Do you know what Woman of Quality that is in the Coach? This Mr. 
Heath is the Landlady where Mr. Feilding lodg-d. Mrs. Villars and the 
Lady went away in a Coach. She was ia a Mourning-Drels, and the 
Coach was a Mourning Coach, 

Counſel. What Time was this ? 

Mr. Boucher. It was my Lord-Mayor's Day was T welve-month, a 
the Twenty-ninth of October. 

Counſel. Well, go on, and tell what you know of the Marriage. 

Mr. Boucher. Not long after this, my Maſter order'd me to be at home, 
to get clean Sheets for the Bed, Wax-Candles, and Sconces, and Fires in 
both the Rooms : He told me ſome Ladies would be there that Night; and 
order'd if he was not at home when they came, to tel] them, that he woull 
be there preſently. Accordingly they came, and he was not at home; . 
but in a little Time he came and weat up to them. Some time after that, Ci 
he came down Stairs in great Haſte, and ſaid, Boucher, go and beſpeat1 * 
Diſh of Pickles. I did ſo; and brought over a Cloth, and the reſt of the 
JS: hings, and left them in the Window, I ſtay'd by the Stairs till he cant 
back in a Hackney-Coach, with a Prieſt along with him in a long G 
and long Beard, and a Furr-Cap; I knew him to belong to the Emperorim '” # 
Fnvoy; and | heard Mr. Feilding call him Reverend Father, Then vs M 
order'd to ſet the Table and Glaſſes, and Wine, and Things of that kind 0 
upon the Side- board. I waited at T able all the while. Wen Supper wn ucts 
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over, Mr. Feilding order'd me to go down and fetch Water, Salt, and Roſe- C 
mary, | went and got Water and Salt, but could get no Roſemary. The M 
[ was order'd to go down, and they were lock'd in about three quarters d Cs, 
an Hour: He then call'd, Boucher, ſays he, Will you fill ome Wine! — M. 
did ſo, and perceiv'd upon the Thumb of this Lady, upon her Left Han b Cz: 
a plain Gold Ring, which before Supper ſhe had not. When this ## tlema 
over, the Prieſt went away. Preſently atter, ſays Mr. Feilding, Tace M. 
Sheets from my Bed, and lay them on the other Bed, for Mrs. Fillen n C22 
ſee that none lie there. I told my Maſter was done. Mrs. Villar * Mr 
the mean time, put the Lady to Bed. When I came down to tell the ready 
of it, I ſaw the Lady's Clothes upon a Stool in the Chamber; and Mr Juf 
Villars tolding them up, and laying them in another Room. I then 15 Mr 
Mrs. Villars to Bed, and then went to Bed myſelf. In the Morning [ Cry 
call'd to make a Fire; I then perceiv'd Mr. Feilding and this Lad vir 
Bed together. The Fire being made, I was order'd to get a Hacke eral | 
Coach. Mrs. Villers dreſſed the Lady haftily, and ſhe was carried 3 Mrs 
in the Hackney-Conch. About a Fortnight after, Mr. Feilding ore Cru 
me to prepare the Lodgings again. This Lady came to m7 Maſte ry 
Lodgings That Night, and had ſomething for Supper; my aſter Md to 
der me to get ready Mrs. Villars's Bed: I did ſo. In the Mor Cru 
was called down to make a Fire, which I did: the Curtains being q Mrs 
next the Fire, I perceiv's them in Bed again. I was order'd tf Coy 
a Hackney-Coach, which I did; and they went away again. * Mrs 
was about the Twenty-fifth of November. Soon after this, I und n+ 


ſtood by ſome of the Ducheſs of Cleveland's Servants, that Mr. Felt 
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rr d tomy Lady Ducheſs: At the fame Time Mr. Feilding ordered 
bo. go to Mrs. eath's to bring his Night-Gown, Cap and Slippers to the 
Nucheſs of Cleveland's Houſe, and to atrend the next Morning with clean 


Linnen, his Wit Sr. And about, or on the Fifth bf December, ſays he, 


Peucher, get m odgings in Order again, for I expect Mrs. Villars and 
"he Lady 3s there * 1 did. I was 2 rom the Ducheſs 
of Cleveland's with Ak gs ap and Slippers: . Mrs. Villars and 
the Lady came accordingly that Night, and had a boil'd Chicken for Sup- 

r. M. Frilding and the Lady lay together that Night; and in the Mo6tn- 
ing I ſaw them in the together ; and when ſhe got up, ſhe went avain 


in a Hackney-Coach. That was the laſt time I ſaw the Lady in Mr. 


Ans Lodgings. | 
oy — at Epſom with Mr. Feilding ? 3 
Mr. Boucher. 1 was there with him, and went to Madden with him to 
Mrs. Deleau's. Mr. Feilding went into the Gardens and walk'd in them. 
Mr. Feilding: 1 would aſk you, Bencher, whether the Prieſt that came 
in a Red Gown lin'd with Blue, whether you did not ſometimes ſee bim 
dine at the Ducheſs of Cleveland's Houſe ? 
Mr. Boucher. 1 did ſee him there, I cannot ſay often; but once I am 
I did. | 1 
daf g. Powel. Was it not that Prieſt that was there that Night upon which 
Mr. Feilding was ſuppos'd to be married; at the Ducheſs of Cleveldnt's ? 
Mr. Boucher. I ſaw him there once. 
uſt, Powel. Was it before or after that ſuppos'd Marriage? 
r. Boucher. I cannot be poſitive whether it was before ot after. 
Mr. Feilding. Whoſe Servant are you at this time? 
Mr. Boucher. I am now Cook to Col. erbb's Regiment. 
Mr. Feilding. How came you here! ch» 1 
Mr. Boucher. My Maſter deſir'd me to go to the Duke of Grafton's Houſe, 
where his Grace told me I was to juſtify the Truth of what I knew of Mr. 
Frilding's ——P z that's all. I was ſent for to England by my Maſter. 
Mr. Feilding. I deſire to know whether he did not only make Mrs. Vil- 
lars's Bed, but lie with her likewiſe ? 
Counſel. Call Mrs. Martin. | Who was fworn. ) 
Sir Ja. Mountague. Mrs. Martin, Will you give my Lord and the Jury 
an Account of what you know of Mrs. Villas 5 
Mrs. Martin. I know Mrs. Villars. 
Crmnſel. What do you know of her, and of any Body elſe coming to 
\cur Sitter's Houſe after Mr. Feilding? 
" Mrs. Martin, The next Day after the Lodgings were taken, Mrs. Vil- 
lars came and aſk'd for the Major-General, and continued coming almoſt 
every Day as Jong as he was at our Houſe. 
Counſel. What time did Mr. Feilding come firſt to your Houſe ? 
Mrs. Martin. It was the Beginning of October was Twelve-month. 
C:unſel. Did you ever ſee any other Gentlewoman come with her? 
Mrs. Martin. My Lord, on my Lord-Mayor's Day, at Night, I ſaw Mrs. 
Viilers come in, and another Gentlewoman with her. 
Counſel. Did you ſee the Coach they came in ? 
Mrs. Martin. There are others that ſaw the Mourning-Coach, 
Counſel. What time was this ? 
Mrs. Martin. It was my Lerd-Mayor's Day, at Night. 
Counſel. Where do you live ? | 1 
Mrs. Martin. At Mrs. Heath's, my Siſter's, in Pall- Mall, at that Time. 
Counſel, Did Mrs: Viilars and the Lady continue there all Night ? 
Mrs. Martin. No, they did not. | 
Counſel. Was there any Body came in afterwards ? 
Mrs. Martin. I did not ſee any Body. | 
Counſel. How long did they continue in your Siſter's Lodgings that Night? 
Mrs. Martin. J cannot tell. 
Counſel. Did you fee them there again? 
Mrs. Martin. The ſecond time was about November. 
Counſel. Who came then? 
Mrs. Martin. 1 did not ſee them come in; but Mrs. Vitlir: came into 


the Parlour, and ſaid, that there was the ſame Lady that had been there 
the Night before. 


* Counſel. Did they ſtay then that Night? 


Mrs. Martin, I believe they ſtay'd there that Night, 
Counſel. Did you ſee them go away in the Morning? 
Mrs. Martin, I did not ſee them in the Morning. | | 
_ Counfel, Did you ever fee any Body come at them whilſt they were there 
in an extraordinary Habit, Red Gown, Cc. ? . 
Mrs. Martin. There was a tall Man knock'd at the Door in a long 


Gown, Blew Facing, and Furr-Cap; with a long Beard. He was con- 
ducted to the Major-General's, up Stairs; 


Ceaanſel, Do you remember the Supper hat Night? 

Mrs. Martin. I remember a Diſh of Pickles. 

Caunſcl. How long did the Gentleman in Red ſtay ? | 

Mrs. Martin. I know not; I did not ſee him go away again: | 
Crurſel, Do you remember that the Lady and Mrs. Villart, with a Gen- 


fleman in Red, and Mr. Feilding were together ? 


Mrs. Martin. I remember when they were together Boucher was ſent down. 
Caunſel. Do you remember any Bed got ready? i 
Mrs. Martin. I remember that Orders was given to his Servant to make 


ready a Bed, and to put on clean Sheets. 


Juſt. Pottel. Do you believe there was any Marriage that Night ? 

Mrs. Martin. I do not know any thing of the Marriage. 

Caunſel. "Then call Mrs. Heath. (ho was ſworn. ) 
dir Ja. Mountague. Mrs. Heath, give an Account what time Major-Ge- 


neral Feilding came to take Lodgings at your Houſe. 


Mrs. Heath. About the Beginning of October laſt was a Twelve- month. 
Caunſel. Do you remember that one Mrs, Villars came to ſee him there ? 
Mrs. Heath. Ves, frequently, my Lord, ſhe has been in my Parlour, 


e came from a Lady of Quality, 
Counſel, Did you ever ſee this Lady ? 
Mrs. Heath. 1 never ſaw her, my Family being retired from Lodgers. 
Counſel. What Diſcourſe did you hear from Boucher ? 

rs. Heath. He ſaid that a Wonian of Quality was there, and that ſhe 
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| Counjel. How long did they ſtay the ſecond Time? 
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Counſel. What Time did you hear of that Lady's being there firſt ? 
Mrs. Heath. On my Lord-Mayor's Day; for I dined in the City, and 

when I came home, my family acquainted me with it. Mrs. Villars came 

down to me one Night, which was the Night the Man in Red was there, 
but I did not ſee him. | | Sw 
Sir Ja. Montague. Do you know of their ſtaying there all Night? 

Mrs. Heath. Mrs. Villars came to me, and ſaid that her Lady was a 

Perſon of Quality worth 8oooo!. ſhe ſhewed me a little Picture, which 

ſhe ſaid was her Lad 's Picture : That Night ſhe came to me, and deſir- 

ed that the Lady and ſhe might lie in a Room up two Pair of Stairs; for 
they bad ſtay'd late, and did not care to go home. I diſputed it; but ſhe 
ſaid ſhe ſhould have no trouble, for Beucher ſhould make the Bed, and the 

General's Sheets ſhould ſerve them. | 
Counſel. Do you remember at any Time after that, that Mr. Feilding 

came to = and rail'd againſt Mrs. Villars ? | 
Mrs. Heath. He did come to my Houſe, after he had diſcharged my Lodg- 

ings, and he told me that Mrs: Villars was a very bad Woman; and that ſhe 
impoſed a Woman of the Town upon him for a Woman of Quality, 
Counſel. What Time was it that Mr. Feilding told you fo? | 
Mrs. Heath. It was two or three Months ago, but I don't well remem- 
ber the Time; ſays he, Damn her, I don't know how ſhe contrived it, but 7 ſaw 


* at a Wiman of Duality's Houſe in the Country. He faid this at that 
ime. 


| Counſel. Let's hear it again . 
Mrs, Heath. Mr. Feilding told me, That Mrs. Villars was a Bitch, and 
had impoſed a baſe Woman upon him _ of a IVoaman - Duality. He ſaid 
| likewiſe, That he thought he ſaw the Lady look out of a IVindow of a Perſon of 
Quality: Houſe in the Country. | 

Ju, oel. Mrs. Heath, Did you ever hear or believe that they were 
marrie 

Mrs. Heath. I did not believe it a Marriage, but a Converſion ; be- 
cauſe his Man came down into the Parlour, and aſked for Salt and Water 
and Roſemary ; which occaſioned theſe Words, Lord, ſaid I, 7 fancy they 
are making a Convert of this Moman; becauſe they ſaid it was a Prieſt above. 
And his Man at that Time ſaid, There was a Prieſt above. 

Mr. Feilding. Did my Man, at that Time, tell you I was married to 
that Woman, or any Time elſe? | 


Mrs. Heath. Nothing, my Lord: Nobody told me Mr. Feilding was 
married at that Time. N 

Counſel. Then call Mrs. Margaretta. ( bo was fworn, ) 

Mrs. Margaretta. My Lord, I remember that Mr. Frilling tent for me 
to his Lodgings in Pall- Mall; I was ſent for in the Evening, but I can't 
tell how long it was before he was married to my Lady Ducheſs. 

Counſel. What Company was there in the Room at that Time ? 

Mrs. Margaretta. I cannot tell. | 

Counſel, What were the Songs you ſung ? 

Mrs. Margaretta. I ſung ſeveral Italian Songs, and one Engliſh, and 
that was Janthe the lovely. 

Counſel. Who was then in the Room ? 

Mrs. Margaretta. Nobody was there then, as I remember, but the 
Gentlewoman, Mr. Feilding, and I. 

Counſel. What fort of Woman was this you ſpeak of ? 

Mrs. Margaretta. She was in Mourning ; ſhe had a Velvet-Scarf. T 
never heard her ſpeak, for he deſired me to ſing that Song, Ianthe the lovely ; 
for he ſaid he had the Otiginal of it, and had tranſlated it out of Gree#. 

_ Potbel. Were you then more than once at Mr. Feilding's Lodgings? 

rs. Margaretta. But once; and 1 faw no more there than the Gentle- 
woman that fat by the Fire with her Back towards me, But I did not ſee 
her Face, nor hcar her ſpeak. | 
| Juſt. Pawel. What Time was it? 
Mrs. Margaretta. I cannot tell juſtly the Time ; it was dirty Weather 
and dark: I bclieve it might be about Six a Clock; but am not ſure. 

Mr. Feilding. My Lord, the ſays there was but one Woman there: Mrs. 

Villars was not there. 
uſt; Powel. Name the Perſons that were there. 
rs. Margaretta. There was that Gentlewoman in Mourning, whoſe 
Name I do not know, Mr. Feilding, and myſelf; there was Nobody elſe 
that I ſaw; and Nobody could be there but 1 muſt ſee them, for [ 
Miſtreſs of all the Doors. 
uſt. Pawel. Did Mr. Feilding pretend it was to entertain his Wife? 
1s: Margaretta. No; he deſired me to come to him, and left a Direc- 
tion at my Lodgings, and ſaid there were ſome People of Quality there; 
and when I came I ſaw none but the Lady that ſat by the Fire. 

Counſel, "Their call Mrs. Price. l ho was ſworn.) 

Counſel. Mrs. Price, do you live at Mrs. Heath's Houſe ? 

Mrs. Price. I do. | 

Counſel. Give an Account to my Lord of the Mourning-Coach com- 
ing to Mt. FHeilding's Lodgings on Lord-Mayor's Day was Twelve— 
month, | | 
Mrs. Price. I ſaw a Mourning-Coach come to Mr. Feilding's Lodgings at 
Mrs. Heath's Houſe, but did not ſee the Ladies come out of it; two Ladies 
were lightcd into Mr. Feilding's Lodgings; Mrs. Villars and another; and 
Mrs. Villars followed the other Lady up Stairs, and immediately Mrs. Villars 
came doven, and aſk'd for the General: Boucher in the mean J ime came in, 
and told them he would be there preſently. Accordingly he came, They 
continued ſome "Time, and when they were gone, the Coach was gone, 
Counſel. Was Mrs. Margaretta there ? 

Mrs. Price. 1 did not ſee her, 

Counſel. Do you know of any other Time of their coming there? 

Mrs. Price. Some time after my Lord- Mayor's Day, this Gentlewoman 
and Mrs. Villars came again; at the ſame I ime Mrs. Martin told me the 
let in a Gentleman in Red, in an Armenian Habit; but I cannot tell what 
he came there ſor; I think his Man Beucher ſaid he was a Prieſt. 

Comes Whilſt the Prieſt was there, do you remember Baucher”s coming 
down for any remarkable n ? 


Mrs. Price. I remember Boucher came down, but do not remember what 
he came down for. 
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( 619) 
Mrs. Price, They ſtaid there all Night; there were clean Sheets put 
on the Bed, and Lodgings prepared for the Lady and Mrs, Villars. 
Counſel; Do you know Mrs. Yillars ? | 
Mrs, Price. I did know Mrs. Villars by her coming to Mr. Feilding. 
1 Pawel. Do you know what Reputation Mrs. Villars has ? 
rs. Price. I do not, my Lord. 
| 22 Heath called again. by 
Mrs, Heath. My Lord, I never had any Acquaintance with Mrs. Y:l- 
lars, no more than by her coming to the Major General. One Mrs. 


Howard came with her, and ſhe has told me that ſhe was a Woman of no | 


Reputation, and that ſhe was a Singer too, my Lord. 
| Counſel. Then call Thomas Sone. + (ho was ſworn.) 
Counſel. What do you know of Mr. Feilding's buying a Ring of you ? 
Give us an Account of it.—Mr. Saze. I know Mr. Feilding, by Sight; 
he bought a Gold Ring of me, but I cannot remember the Time. 

Counſel. How long ago do you think it is? 

Mr. Sone. I believe it oy be a Year ago, 

Counſel, Was there any Poſy in it? | x 

Mr. Sone. Yes, I grav'd a Poly whilſt he took a turn in the Alley: 
The Poſy was by his Direction (T1b1i Soli). 

Counſel. Who did you deliver this Ring to ? 

Mr. Sone. I ſold it out of my Glaſs to Mr. Feilding, 

Counſel. Swear Mr, Wilkins. ( He was ſuurn.) 

Counſel. What do you know of Mr. 3 4 b buying a Ring of Mr. 
Sine? The Time when this Ring was bought 

Mr. Wilkins. It is about a Year and Two Months ago; I was by when 
the Gentleman gave Direction for it; and I ſaw him write down (Tibi Soli). 

Counſel, Then ſwear the Regiſter of Do#tors-Commons. 

(The Regi/ler Doctors-Commons fworn. ) 

Counſel. Shew the Regiſter the Ring. 

Regiſter. My Lord, this Ring was brought by my Lady Ducheſs's 
Proctor with the Letters. 

(The Ring produced, and fhrwn to Mr. Sone the Goldſmith, who depoſed, 
That that was the Ring which he made for Mr. Feilding ; and the Paß 
the fame which Mr. Feilding directed.) 

Counſel. How do you know it to be the ſame which you ſold to Mr. 

Feilding ?*Mr, Sone. I know it to be the ſame by my Mark and Work. 
Mr. Cooke, Protter, fevorn. 

Mr. Cocke. My Lord, there was a Ring brought, it is the ſame that was 
exhibited in Court, and the Ring was brought firſt of all by the Lady, 
Mrs. Feilding ; it was afterwards in the Cuſtody of my Brother; my Bro- 
ther brought it to me, and I delivered it to the Regiſter, and believe it to 


be the ſame Ring by the Poly (T:bi Soli). 
Counſel. Now, my Lord, we ſhall prove Mr. Feilding's coming to Count 


Gallas's for a Prieſt, 
Call Conſtantine Pozzy. ( Ibo was ſworn.) 


Counſel. Where do you live ? 

Poxzy. I am a Servant to the Emperor's Envoy. 

Counſel. Do you know Mr. Feilding ? 

Pozzy. I know General Feilding by Sight; I remember one Night he 
came and aſked for the Father in Red, I told him that he was not with- 
in; then he aſk'd for Count Gallas's Almoner (meaning Father Vanderber, 
his Lordſhip's firſt Chaplain), but he happened not to be within neither, 
I told him that Father Florence, one of the Chaplains, was within. Then, 
ſaid Mr. Feilding, call him to me; I did ſo. Upon which Mr. Feilding 
gave me Half-a-Crown. Mr. Florence came Fern. to Mr. Feilding. 

Counſel, Was there a Prieſt at that Time in Red that had a long Beard? 

Pezzy. My Lord had ſuch a Prieſt then; after Mr. Florence and Mr, 
Feilding had been diſcourſing ſome Time in the Hall together, Mr, Flz- 
rence went up Stairs to Count Gallas; whilſt Mr. Florence was up Stairs, 
the Father in Red came in; I ſaw Mr. Feilding and the Father in Red go 
away together in the Hackney-Coach before Mr. Florence came down. 


Counſel. What Time was this? ; 
Pexzy. It was in November, the Beginning of it. 
Counſel. Did you hear what Mr. Feilding and Mr. Fl:rence did diſcourſe 


of ?!—=Pozzy. No, nothing. 
Counſel. Then ſwear Mr. Florence. (I bo was ſworn. ) 


Counſel, Give my Lord and the Jury an Account of what you know 
of Mr. Feilding's coming to you, 

Mr. Florence. I have ſeen Mr. Feilding. 

Counſel. Upon what Occaſion had you any Diſcourſe with him? 

Mr. Florence. It was on Friday Night, Poſt-Night, about the 3 
of November, Conſtantine Pozzy came under my Chamber-Window, calle 
to me and ſaid, Here is Major General Feilding, he wants one of the Chap- 
lains, he defires to ſpeak with you. I went to him immediately, and in- 
troduced him into the Hall. "The Major General ſpoke to me in French. 
Sir, ſays he, I come here to look for the Father in Red; but I under- 
ſtand he is not at Home; you will do as well, be pleaſed to go along with 
me. He told me he had courted ee, Lady for ſome Time, and now 
tound her well diſpoſed, and therefore deſired me to go along with him to 
marry them. I underſtood there had been ſome 'T reatment between him 
and the Ducheſs of Cleveland, and therefore I aſk'd him, Whether it were 
to the Ducheſs? He did not inform me. I told him I did not care to do 
any Thing out of the Houſe; and defired him to let me aſk my Lord ; 
ſays he, Give my Service to Count Gallos, and tell him. I went up to him 
and ſpoke to him, and told him the Buſineſs Mr. Feilding came about. 
He bid me, ſays he, What you do, do it wiſely. When I came down 
Mr. Feilding was gone; I was told that the Gentleman in Red came in, 
and that Mr. Feilding and he were gone away together, 

Counſel. That which he would have you to do, was to have married 
him with a certain Lady, was it not? Mr. Florence. It was ſo. 

C:unſel, What Time was that? 

Mr. Florence. It was upon Friday, J am ſure. 

Counſel, Had you any Diſcourſe with Mr. Feiiding after this? 

Mr. Flerence, The next Sunday after this, ſays he, I give you many 
Thanks for the laſt Favour. I knew of no other F avour I did him but this. 

Counſel, Then call Mattbew Paul. (I was fworn.) 


Counſel. Do you give my Lord and the Jury an account of Mr. Feild- | 
in's r Gentlewoman; and if any Marriage was claimed at that | 


yentlewoman, 
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Time by a 
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. Poul. Mr. Feilding came to Whiteball-Gate in à Chariot; he lit out 


Wifi; at that Mr. Frilding having 


| ſon they did not care to meddle with her. 


| whom ſhe call'd Mother. 


dam Deleau, 
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it. There was a Hackney Coach brought two Women; one of theſe hy 
men got out of the Coach, and came up to Mr. Feilding : Mr. 87 
call'd her Bitch; the Lady call'd him Rogue, and ſaid, She was his lay 
a Stick he punch'd it at her; it 
nd upon her Mouth, and made her Teeth bleed. He order'd ec 
to keep her till he was gone, and he would give em a Crown, 85, 
ſaid; as I told you before, That ſhe was his lawful Wife, and for that — 


Counſel. Sir, Do you know what Time this was? — Paul. I cannot jug 
ly tell: It was, as near as I can judge, about the latter end of 44 : 

Counſel. Pray, call Mrs. Feilding, and let the Witneſs ſee if he ky, 
the Woman again that he ſaw Mr. Feilding beat. 

(Mrs. Feilding called into Court.) 
_ Counſel. Is this the Woman you ſaw ? 

— is 2 bay - rp my Lord, I really believe. 
| en ſwear Mr. ur. Whe 

Counſel. Do you know Mr. Feilding S Mr. — Cs Si fon, 

Counſel. Do you remember his beating any Woman at Whitehell.Gy,; 

Mr. Seymour. Yes, Sir. 

Counſel. What Time was it? — Mr. Seymour. It was in the laſt $ 
mer, but I cannot be poſitive to the Time. Y 

Counſel. Do you. know the Gentlewoman when you ſee her! 

Mr. Seymour. Yes, I do; that's the Gentlewoman (pointing to J. 
Feilding), I am ſure of it. f 

22 What did ſhe ſay to Mr. Feilding ? 

Mr. Seymour. She ſaid to him, You are a Regue, I am your lawful IW i 

Counſel. Ihen ſwear Captain Eaton. 0 Was ſur: } 

Counſel. Captain, do you know any Thing of Mr. Feilding's beatins 
Woman ? - 

Captain Eaton, I was at the King's Arms Tavern, and whilft I w; 
there, the Drawer came to me, and told me there was two Women Would 
ſpeak with me; this Woman (pointing at Mrs. Feilding) and anothe; 
She told me, ſhe was married to Mr. Fade 
before he was married to my Lady Ducheſs, and deſired me to ac Ua 
my Lord Duke of Northumberland with it, that the Ducheſs of Clevelng 
might know of it: I told her I did not defign to concern myſelf about; 
She told me ſhe had been much abuſed by him. | 

Counſel. What Time was this? Captain Eaton. It was ſome time be. 
fore the 18th of e z it was the latter Ead of June, or Beginning of Ji 

_ Was it before the Difference between Mr. Feilding and my 
Lady Ducheſs ?—Captain Eaton. It was before that Time. 

Counſel. Now we ſhall produce Mr. Feilding's own Letters, where, bi- 
der his Hand, your Lordſhip will find he took Mrs. Wadſworth for M.. 


( Divers Letters preduced in Court.) 


Counſel. Call Mr. Lilley. (He appers,) 

Counſel. Do you know theſe Letters to be Mr, Feilding's Hand-W ric: 

Mr. Lilley. 1 am a Stranger to his Hand. : 
Boucher call d. 

Counſel, Can you read and write ? Boucher. Yes, my Lord, I can. 

Counſel. Do you know theſe Letters to be Mr. Feilding's Han!. 


Boucher, This is his Hand, I believe. I have ſeen him write an hun- 
dred Times; I have had the Curioſity to obſerve his Hand, and this i 
his own Writing. 

Counſel. Then ſwear Frances Beale. * was ſworn.) 

2 Do you know Mr. Feilding's Hand- Writing! 

Beale. I do, my Lord. 

Counſel, Do you know that Letter to be his Hand ?—Begle. I have fect 
him write ſeveral Times, and believe it to be his Hand. 

Counjel, Now, my Lord, we will beg the Favour to read theſe Lt: 
ters; and firit of all, one directed | 

To the Counteſs of Feilding. 

Sunday Nigt!, 
6 1 Hope my Deareſt Wife will eaſily believe that nothing can be We. 
6 * comer to me than the Aſſurance of her Health; but as I received hes 
but this Day, I could not have the Felicity of ſeeing her To- mortos, 
and ſhe have notice of it; therefore, if ſhe thinks fit on Thurſday next 
Four a-Clock, I will ſee her at Puggy's, and there endeavour to reps! 
© this tedious Ablence. Eternally Your own, Feilding. 


Another Letter proved to be his Hand by Boucher and Beale. 


To my Deareſt Wife, the Counteſs of Feilding. 
Trias 
J Had return'd my Dear Wife's Favour long before now, but my L 
c dy Ducheſs's Sickneſs on one hand, and more than ordinary Buſes 
(of which I will give my Dear a particular Account) on the other hi 
© has not given me a Moment of Time to write to my Love. Pa 
brings you the Set of Knots you defir'd, and the Pattern of the Dama; 
© or if my deareſt Life wants any Thing elſe, ſhe may with Pleaſure cot: 
mand it; for I am never ſo well pleaſed as when employ'd by my Deu 
« eft Wife, and muſt be ever ber affectionate Huſband, till aa.” 1 
eildin, 
Another Letter proved by Boucher and Beale. 
Nov. 27. 175 
c T HE laſt Letter I had from my deareſt Wife has mortified me mic 
c finding, that notwithſtanding all my Kindneſſes, ſhe taxes ® 
© with Coldneſs in my Letters, which I call Heaven to witneſs Ine. 
© in the leaſt intended; and beg my Deareſt to give me ſome Wain" 
© before ſhe taxes me of Unkindneſs. Puyey tells me that my Dear © 
© tins to come to Town To-morrow, which I hope ſhe will put off 
another Day, becauſe I am obliged to be at her Grace's To-morro#® 
the Afternoon, and till late at Night; but any other Day my Dear a 
find ſhe is always welcome to the Arms of him who loves her more © 
© Life itſelf; and I ſhall never fail of giving her freſh Proofs that I 5 
Her loving and affectionate Huſband, n 
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juſtice Powel. It is plain it is his Hand; and that he wrote to one whom 


terms his Wife. - 3 5653 Pl 
Caunſel. Do you know theſe Letters to be writ by Mr. Feilding, and ſent 


. ife : 
or Villars. I have ſeen them before, and I believe them to be Mr. 


Feilding's Hand. I ſaw Mr. Feilding write them, as well as I can ſee by 
Eyes; and when he had writ them, he delivered them into my Hands, 
120 ordered me to deliver them to his dear Wife. 


Counſel. What does he mean by Puggy in his Letters? Who is Puggy ? | 


Mrs. Pillars. He uſed to call me Puggy. 

Counſel. My Lord, we have done for the preſent (having proved clearly 
bis Marriage with this Woman), without Mr, Felding denies his Mar- 
riage to the Ducheſs of Cleveland. . | 

Fir. Feilding, MyLord, I ng origi the Ducheſs of Cleveland. 

uſtice Powel. Mr. Feilding, You have heard from the Evidence that 
hath been given againſt you, That you were married to another Woman 
before you were married to the Ducheſs of Cleveland: And now is the 
Time to make your Defence. ö : 2 

Mr. Feilding. All the Evidence againſt me conſiſts in what Mrs. Villar 
hath ſaid: She is the only Evidence that ſwears poſitively to this Fact; 
the reft are very inconſiſtent with themſelves, I beg of your Lordſhip, in 
a Caſe ſo nice as this is, where my Honour and Reputation, and every 
thing that is dear lies at Stake, that the Evidence in this Cauſe may be 
clear and poſitive. Mrs. Fillars (my Lord) hath forſworn herſelf; 1. In 
that ſhe ſwears ſhe cut Mrs, Deleau's Hair: Mrs. Deleau takes Notice, 
that ſhe never cut it. And as to her Reputation, it's ſo bad, that when 
our Witneſſes are heard, I hope your Lordſhip will fee little Reaſon to 
delieve any thing ſhe ſays to be true. My Lord, we will prove, that ſhe 
hath been in Cuſtody of a Maſter of Bridewell; that there ſhe hath received 
the CorreRion of the Houſe ; therefore I think ſhe is not fit to appear as 
Evidence in this Court. She ſwears, that the Singing-woman was at the 
Marriage; but it appears ſhe was not, for the Singing-woman contradicts 
it. And as to this Mrs. Wadſworth, whaþey ſet up, ſhe was married to 
another Man, one Bradby. : | . | 

Juſtice Powel, I muſt deal plainly with you; Mr. Feilding, from the 
proof: I cannot ſpeak of Mrs. Villars's Credit, for ſhe is an ill Woman 
(no doubt) from her on Evidence, in that ſhe put a falſe Woman upon 
vou: But her Evidence is well ſupported by Circumſtances of Time and 
Place; and all of them put together bid fair for a Proof, that you were 
married to this Woman, You may call what Witnefles you pleaſe to 
Mrs. Villars's Reputation, and they may be heard. No Woman of Re- 
putation will bring a mean Woman to a Man, inſtcad of a Perſon of Qua- 
lity. I think you fay, Mrs. Wadſworth was married to another Man at 
the ſame time: Indeed that will be to the Purpoſe, if you can make it out. 

Mr. Feilding. My Lord, I can. She was married to another Huſband, 
one Bradby. Call Elizabeth Baſſet. (Who was ſworn.) 

uſtice Petuel. Do you call this Woman to be Witneſs to the Marriage ? 
Ir. Feilding. My "ref 1 do. 
uſtice Powel. Do you know Mrs. Wadſworth ? 3 

Mrs. Baſſet, My Lord, I do not know her. from another Woman; but 
there was a certain Woman; two br three Months ago, came to take a 
Name out of the Regiſter- Book. 

Counſel. What Regiſter do you ſpeak of ? 

Mrs. Baſſet, T he Regiſter of Matriages in the Fleet, 

Counſel. Who keeps that Book ? | 

Mrs. Ba/jit, I keep it at preſent: My Father-in-Law is the Keeper of 
them; but he is ſick, and therefore he left them in my Charge, 

Counſe', Where is your Father? 

Mrs. Baſſet. He is not able to appear. | 

Counſel. Do you keep them ia your Cuſtody ? 

Mrs. Baſſet. Yes, I do, 

Caunſel. Does nobody elſe come at them but yourſelf ? 

Mrs. Baſſet, No, not this Twelve- month; fince they have been in my 
keeping. 

Counſel, Who then makes the Entries? 

Mrs. Baſſet. "Theſe were my Father's Books when he was in Health. 

Counſel, What can you ſay of this Woman? 

Mrs. Boſjet. I do not kaow her. But ſome time ago there was a Wo- 
man came to my Houſe ; She told me ſhe wanted to ſpeak with Mr. Baſ- 
ft. I told her ſhe could not ſpeak with him. She preſled to ſpeak with 
m: But when I told her he was ill, and could not be ſpoken with; 5 
lig to me, Here is a Marriage in your Book of one Lilly Bradby and Ha- 
„ IVadfworth. Says the to me, If you'll put it out of your Book, I'll 
ve you a Piece of Money. 

C:1nſel, Is this the Woman that made you this Offer? 

Mrs. Baſſet. I will not ſwear to the Woman: I never ſaw her but that 
one Time, my Lord, I am not poſitive in the Matter; but I believe it is. 

(The Certificate of the Marriage read.) 
Lilly Bradby marry'd to Mary Wadſworth, the 28th of October, 1703. 
The Man of St. James's, the Woman of St. Margaret's, Weſtminſter. 
5 Juſtice Pewel. Who uſed to write down the Certificates in the Regiſter- 
ook? 

urs. Baſet. Several People, my Lord, we hired to do it. 

(The Place of the Regiſter ſhown Mrs. Baſſet.) ; 

C:unje!, Have not you yourſelt luoked upon this Place now given as 
Evidence r Mrs. Baſſet. Fes, I have. 

Crunſel. Whoſe Hand is that? ¶ Pointing to the Certificate. ) 

Mrs. Bet. It is my Father-in- Law's : He that was Clerk of the Fleet. 

C:unſcl, Is the whole Leaf of his Hand-writing ? 

Mrs. Baſſet. I cannot tell. 

Juſtice Pawel. Can you read Writing? Mrs. Baſſet. Yes, my Lord, 

(The Certificate viewed by the Court, and proved to be a different Hand from 

the reſt. ) 

C:unſe!, There are Hands E. in this Book. 

Mrs. Baſſet. My Huſband's Brother uſed to make Entries ſometimes. 

Sir James Mauntague. Does your Hufband's Brother uſe only to make 
Entries at the latter End of the Book? Mrs. Baſſet. I don't know, 

C:unjel, Do you know when the Entry was made? 

Mrs, val. I do not know when the Entry was made, 

C:unſel, Do you remember that there were any Gentlemen with you to 
examine the Book? Mrs. Baſſet. Ves, Sir, there were, 


fer Bigamy. 
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' Counſel. Did 1 ſhew them this very Book ? | 
Mrs. Baſſe. I did not; becauſe Mrs. Fadſworth ſaid there would be 
ſome Trouble about it. e 

Counſel. Have you ſeveral Regiſters at the ſame Time? 

Mrs. Baſfet. Ves, there are ſeveral Miniſters, and therefore are Entries 
made in ſeveral Books. | | 

Counſel. Why were you ſo friendly to Mrs. Fadfworth ; when the Gen- 
tlemen came to examine the Book for this Regiſter, and you ſhewed them 
other Books inſtead of this ? 1 | 
a * Baſſet. I did not ſhew them that, becauſe Mrs, Wadſworth de- 
ired me. | 

Counſel, What did Mrs. hs N give you ? 

Mrs. 15 She gave me nothing. I will not ſay it was Mrs. Wadſworth, 

Counſel. Do you remember you ſthewed any Books to theſe Gentlemen, 
where there were Marriages regiſtered in 1703 ? 

Mrs. Baſſet. The Book is at Home in my Houſe. 

Counſel. Do you keep two Books for the Regiſter of Marriages, for one 
and the ſame Year and Time ? 

Mrs. Baſſet. There are ſeveral Books; and we enter ſometimes in one, 
and ſometimes in another; by reaſon that there are ſeveral Miniſters, ud 
each hath his particular Book, 

Counſel, Did the Gentleman aſk you at that Time, Whether there were 
more Books of Marriages ?—Mrs. Baſſet. I do not remember. 

Counſel. How Gs N have you of that Year? 

Mrs. TH 5 But two, 

Counſel. Did you ſhew them any falſe Books ? That is, Did you ſhew 
them a falſe Regiſter of Marriages for a true one? 

Mrs. — I know nothing of that. 

Mr. Feilding. Call Mrs, Drinkwater. (Il ho was ſtworn.) 

uſtice Powe!. Do you know Mrs. Villars ? 
rs. Drinkwater. I have known her above a Year, 
Juſtice Powel. What is her Character and Reputation? 

rs. Drinkwater, I know nothing of that. But I know ſo far of her, 
that ſhe ſaid ſhe was married to Colonel Fielding on the fifth of November : 
She accordingly gave it out, that ſhe was with Child by him, And that 
ſhe told me, that the Ducheſs of Cleveland proffered to give her 200. and 
tool. a Year fur fifteen Years, if ſhe would prove the * with Mr. 
Fielding : But that ſhe would do more for Mr. Fielding for 40/. than ſhe 
would for the Ducheſs of Cleveland for a much greater Sum. And ſaid, 
It was purely Want that made her comply with my Lady Ducheſs's De- 
fire, I have read all the Letters between Mrs. Villars and the Colonel; 
and I never heard of any Marriage between Mrs. Bradby and Mr. Field- 
ing, but between Mr. Fielding and Mrs. Villars. 

Counſel. When was this Diſcourſe between you and Mrs, Villars ? 

Mrs. Drinkwater. I cannot tell exactly the Day; but the Time they 
were married was the fifth of November was Twelve- month, as ſhe ſaid. 

Sir Ja. Meuntague. You pretend to ſay, ſhe ſaid, That if Mr. Fielding 
pu her 40l. ſhe would do more for him, than the would do for a greater 

um from my Lady Ducheſs. How long was this ago when ſhe ſaid this? 

Mrs. Drinkwater. It was about three Months, or better. 

Counſel. W here was this Diſcourſe, pray ? 

Mrs. Drinkwater, It was at her Lodgings, when ſhe lodged at the 
Back- ſide of Red-Lion Square, at a Widow Gentlewoman's Houſe. 

Counſel. How came you to be there when this Diſ@urſe was? 

Mrs. Drinkwater. She, ſome time betore, gave me an Invitation to her 
Lodgings; and I went to give her a Viſit, and then this Diſcourſe happened, 

Counſel. Who was by then? | 

Mrs. Drinkwater. None but I and ſhe, She ſaid, It was Want and Ne- 
ceſſity that made her act after this Manner. 

Mr. Feilding. Did the not ſend for you, to tell you ſhe was going to 
forſwear herſelf ?!—Mrs. Drinkwater. She talked of it firſt. 

Counſel, When did you tell the Colonel of it ? 

Mrs. Drinkwater. I do not know juſtly the Time, 

Counſel. How long have you been acquainted with Colonel Feilding? 

Mrs. Drinkwater, Not but fince this Thing happened. I never had 
any further Converſation with him, than to ſpeak in her Behalf to him. 
But I have this further to ſay, that an Outlandiſh Man came to me about 
a Fortnight's Diſtance, and ſaid, If I could do any thing on the Behalf 
of the Ducheſs of Cleveland, it would be a conſiderable Sum of Money in 
my Way. 

aus Where do you live yourſelf ? 

Mrs. Drinkwater, I live in the ſame Houſ» where Mrs. Villars lodged : J 
am a Servant to one Captain Howard: My Maſter is now in the Service. 

Counſel. Who lives in the Family ? 

Mrs. Drinkwater, We have none but a Footman and my Maſter, 

Mr. Feilding. Call Mrs. Engliſb. I bo was faorn.) 

Juſtice Powe!, What have you to ſay ? 

Mrs. Engliſh. My Lord, I went down to Mrs, Villary's Lod ing, the 
Morrow after laſt Valentine's Day, for ſome Money; for I waſhed for her. 
Says ſhe, I have none at preſent, She told me, ſhe would fend her Spoule 
for ſome. A Gentleman came in and ſaid, I have none for you: Says 
he, My Maſter ſays, If a Crown will do, he will ſend it you out of Cha- 
rity; but he cannot ſupply your Extravagances. On the fifth of Mem- 
ber (ſhe ſaid) ſhe was married to Mr. Falding ; and ſhe ſaid, ſhe would 
have Money from Mr. Feilding, or ſhe would ſend her Soul to the Devil. 

Mr. Feilding, Call Mrs. Fletcher, (TYho was feworn.) Give my Lord an 
Account of what you know of Mrs, Villars. 

Mrs. Fletcher. All I know of her and Mrs. Bradby is, Mrs. Villars 
lived with me a Jwelve- month. She told me ſhe had had two Baſtards ; 
one by my Lord Torrington, the other by my Lord Stamford. 

Lu Powel. How long was this ago, that ſhe was at your Houſe for 
welve-month ? 
Mrs. Fletcher, It was about four Years ago. She confeſs'd ſhe had two 
Baſtard-Children ; and that ſhe had been in Bridewell. I have nothing 
more than from her own Tongue, that ſhe was a very infamous Woman. 
Sir Ja. Mountogue, Miſtreſs, How long have you been acquainted with 
Mrs. Villars? | 

Mrs. Fletcher. She was recommended to me by one in the Court, and 
by her good Behaviour. 

Sir Ja. Mountague. Would you have a Correſpondence with a Woman 
that had two Baſtards ? Pray what is your Way of Living in the World? 

| Mrs. Fletcher. 


a 


Y * 
1 


r A 
— — >. — 
4 


4-<T- 


— . 


has | 


—_— 


— — 
Seth, — 


— —— 


- » 


— - . 
_ 
— _—_—_—— — * 


N 
— — 6. — — 
yy — 

4 2 


be 4H-<>— 


Dn, — 
— 


* — 
2 — 


— 


r 


rr e e . . ooo woe —— 
2 - * 2 — 53 ** 5 —— — — - 1 "4 : 1 - 2 I 4 — 


{ 623) 
Mrs. Fletcher. 
Counſel. What Vocation are * | 
Mrs. Fletcher. I drive little Trade, but work Plain- Work. ; 
Sir Fa. Mountague. You are 


| quainted with Mr, Frilding; are you not 
Mrs. Fletther. 1 know him. * N a 


Counſel. How long have you known him? 
Mrs. Fletcher. About three ot four Years. 
Counſel. You would not ſeruple to affift Mr. Feilding, if he wanted a 


u'of ? 


fair Lady. Look upon that Letter, and ſee whether it be your Hand- 

Writing, or no? | | 
[Then a Letter was ſhewn her.] 
Mr. Longford. If you'dehy it, we will prove it. 


Mrs. Fletcher. It is = Hand-Writing. 

2 Miſtreſs, you can ſay no more of it? 

Mrs. Fletcher. No, my Lord. 

Mr. Feilding. Call Mrs. Gardiner. 

[Ibo was ſworn. ] 
N Pawel. What have you to ſay ? 
rs. Gardiner. My Lord, Mrs. Villars lodged in my Houſe; and ſhe 
came one Morning 

Counſel. When was it? 

Mes. Gardiner. It was the 6th of November laſt was Twelve- month; 
ſhe came in then, and had been abroad all Night. She told me, ſhe was 
married to Colonel Feilding. She gave a Pair of Gloves to me, and 
to this Gentlewoman; and likewiſe gave Favours and Garters in the 
Houſe. But ſhe deſired me to keep it ſecret. Mrs. Bradby, about a Fort- 


night or three Weeks before Chriſimas, came into Mrs. Villars's Lodging, 


and happened to fall down as if ſhe had been in a Swoon ; and within a 
few Days ſhe fell in Labour. 

175 Powel. Was it a Boy, or a Girl, ſhe was deliver'd with ? 

rs. Gardiner, I was not there. It was not at my Houſe, but at new 
Lodgings. | 

Fuſtice Powel. Where was it ſhe was brought to Bed? 

Mr. Feilding. We can bring Evidence of that, my Lord. 

WP Powel. Woman, how can you ſwear, that ſhe was brought to 
before Chriſtmas ? 

Mrs. Gardiner. I may ſay it, my Lord, becauſe here is one, I believe, 
that will ſwear it. Mrs. Fillars herſelf told me ſo; and the Midwife ſaid 
ſhe deliver'd her, for which Mrs. Bradby gave her a Guinea. The next 
AA her Fall ſhe was very ill, and continued ſo till ſhe was brought 
to . ; 

{peice Pawel. Was ſhe big? 

rs. Gardiner. She was paſt breeding; ſhe was very big. 

Mrs. Drinkwater call'd again. 
uflice Powel. What can you ſay about Mrs. Bradby's Labour? 

rs. Drinkwater. My Lord, Mrs. Villars and I were at Mrs. Bradby's 
Labour. 

Counſel. When was this? 

Mrs Drinkwater. To the beſt of my Remembrance, it was abcut a 
Fortnight before Chri/tmas; but ſhe did not look before February. I do 
not know, but the Fall the had in Mrs. Villars's Houſe might, be the 
Occaſion of her coming before her 'Time. 

uſtice Powel. Was ſhe deliver'd of a live or dead Child ? 

rs. Drinkwater. I do not remember that, my Lord. 

Counſel. Was it a Boy or a Girl ? 

Mrs. Drinkwater. I know not that neither. 

Juſtice Powel. I thought verily, that if you were at her Labour, that you 
could tell whether ſhe had a Child or no Child ? 

Mrs. Drinkwater. There were others that were at her Labour, can juſ- 
tify that the Midwife ſaid ſhe had a Child. | 

Counſel. Don't you know what became of the Child afterwards ? 

Mrs. Drinkwater. To the beſt of my Knowledge, I think it died as 
ſoon as it was born. 

Counſel. Juſt now you ſaid, you did not know whether it was alive or no? 

Mrs. Drinkwater. Here is Fagan Luet will juſtify it. 

Mrs. Villars calPd again. 

WY Powel. Mrs. Villars, do you know ſhe was with Child? 

rs. Villars. I know that ſhe miſcarried. 

Counſel. What Time was it ? Mrs. Villars. After Chriſimas. 

Mr. Feilding. Call the Keeper of the Houſe of Correction. (ho was 

won.) 
/ Juſtice Pawel. What can you ſay ? 

Keeper. All that I know of Mrs. Villars, is, that ſhe was a Priſoner in 
the Hoyſe where I live. 

7 Powel Where is that? 

eeper. In Ile/lmin/ler. 1 remember this Perſon was in my Cuſtody 
above five Years ago. 

Juſtice Powel. Had ſhe the Correction of the Houſe ? 

Keeper. She had not the Correction of the Houſe, becauſe ſhe was then 
with Child. 

Mr. Felding. Call Mr. Minors. (Vo was ſtuorn.) 

1277 Powel. Mr. Minors, What have you to ſay ? 

r. Minors. My Lord, in October was T welve-month, when Mr. 
Feilding lodged at Mrs. Heath's, I was then with Mr, Feilding almolt every 
Day; I ſaw this Woman there every Day, except Saturday and Sunday. I 
din'd there, and there was Mrs. Margaretta, and ſung theſe Songs which 
ſhe ſpoke of now. Two or three Days after this, Mr. Feilding commu - 
nicated to me his Treaty of Marriage with the Ducheſs of Cl-veland, and 
ſpoke to me to ſettle ſome Writings between them. (He produced the Mrit- 
ings.) Mr. Feilding deſired me that I would be ready with them 10 the 
Beginning of November, or the latter End of Octaber. This is all I can 
ſay of this Matter. As to the Women, I ſaw theſe, and abundance of 
common Women of the Town: I ſaw him take no more Notice of Mrs. 
Bradby, than he did of any of the others. 

{office Powel. When did you ſee 17argaretta there? 

r. Minors, I cannot ſpeak to a Day; but ſhe was at Dinner when I 
dined there, ahout Octlaber was T welve-month. 

Mr. Feilding. Call Mr. Chomley. (II bo was ſworn.) 

Tuftice Powel. What can you lay ? 
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My Hats is a broken Mercer; he allows me 207. a Year. | 


—_— 


Mr. Chomſey. My 1 certain P 
up, by the Name of Villar, about a T welve-month 
ice Powel.. Do you know her when you ſee: her ? . 
Mr. Chomley, My Lord, I believe that is the Per ſon (Veinting at her), 
but whether ſhe was committed or not, I cannot ſay. I bave ſeen her d. 
vers times at a lewd Time of Night, when ſhe ought to have been at home. 
A Letter produc'd of Father Dryan's, and fhewn to Mr. Florence.) 
| | _ Florence ſworn). | 
Counſel: Mr. Ftorence, Do you know this Letter? 
Mr. Florence. I have feen it, and given an Anſwer to it accordingly, 
Counſel. Is it Dryart's Hand? 
Mr. Florence. T-eannot ſay poſitively it is his Hand. There are ſome 
_—_ | * Cm the Houſe: I cannot believe, or diſbelieye it. 
ounſel: Cou ancis Dyyan Engliſh ? 
Mr. Florence. Very — N 
Counſel. How long was he in England? 
4 * Florence, About Eleven Months. He hath been gone a conſiderz. 
e Time. 
uftice Powel. This Father that is now gone, Did he ſpeak Engl at all 
r. Florence, He was learning of it. Some Engli he could ſpeak, 
for I taught him from Time to Time. g 


Juſtice Powel. Do you think he could enquire for Ms. Feildins in 
1 . . | 8 
r. Florence. I believe he might ſay, Is Mr. Feilding at home? but 


could ſpeak little Senſe in Engliþh. : 
uſtice Poel. Do you think that if he were deſired to fpeak the( 
Words, I take this Man for my Huſband, that he underſtood ſo much: 

Mr. Florence. I believe he might ſay what another ſaid before. 

(Then the Queen's Counſel reply d.) 

Sir Ja. Mountague. My Lord, Mr. Feilding's Defence conſiſts of Two 
Parts. Firſt, he does e to falſify his Marriage with Mrs. IT Ad, 
worth, by contradicting the Evidence of Mrs. Villars; and for that he calls 
divers to prove Mrs. Pillars to be a diſhoneſt Woman. My Lord, we 
think there is no Occaſion for us to make a Reply to that Particular, ſince 
we ourſelves do not pretend to ſay ſhe is a Woman of very good Reputz- 
tion. That which we inſiſt upon is, that Mr. Feilding hath been impos'd 
upon, and marry'd this Woman; and this we hope we have prov'd, not 
only by Mrs. Villars's Evidence, but by other concurring Circumſtances, 
which are ſo ſtrong, that they cannot poſſibly be deny'd. And as to theſ: 
Facts, he hath not at all contradicted our Evidence. For he does not 6h 
much as give your Lordſhip an Account how he came by the Ring, or to; 
what End and Purpoſe he beſpoke it, He does not deny that he direGes 
the Poſy of it to be Tibi S. Su that, my Lord, he gives no Manner « 
Anſwer to all theſe Matters. | | 

In the next place, he ſeems to admit that he had been fooliſh enough to 
be thus impos'd upon by theſe Intriguing Women. But, ſays he, they 
have not gain'd their Point; for this impoſing upon ac ſignifies nothing, 
becauſe this Woman was Wife to another Man, when we ſaid ſhe wa 
marry'd to Mr. Filling. Now this ſort of Defence docs, in great mez- 
ſure, admit the Thing we contend for, His Marriage with Mrs. Wadi 
worth; and whether he hath made it appear that this Marriage is null ant 
void, ſhall be taken into Conſideration next, by making ſome few Ob{+r- 
vations on the Nature of the Evidence that he hath produc'd to prove this 
Woman's Marriage with another Man. He ſays ſhe is the Wite of on: 
Lilly Bradby. That Man, by the Book, is deſcrib'd to live in St. James, 
and the Woman to be of St. Margaret's [/e/tminſter. But he hath n:: 
ſo much as given you any Account that there is gue a Man in the ii ori, 
that he would have to be the ſuppos'd Huſband of this IVoman. In the nes. 
Place, they have not undertaken to produce one Witneſs that was by .! 
this Marriage, net one H/itneſs. And what do they rely upon to prove th 
Wedding? Truly, nothing but the Regiſter-Book ; and the Man diet 
keeps the Regiſter- Book is not here. It's true, indeed, they fay tat its 
a true Regiſter, but we deſire the Jury may inſpect ic; for it appears by 
divers Circumſtances to be a Counterieit-Entry; for it is written in an- 
o:her Character than what the reſt are; and it is written in the lower 
* of the Leaf, where we may ſuppoſe a Vacancy leſt to inſert {uct 2 

hing as this is, upon Occaſion. The Perſon that wrote it is not here. 
The whole Year that is ſet down here, is all entirely ane Pand-/Pritng; 
and it is not at all like the Crone this Entry, | think they pretend t 
ſay, there is ſomethng of the like Hand-Writing in the ſame Bont; 4.1 
that they make uſe of to be a corroborating Circumſtancc. But ch 27 
pears likewiſe to be at the latter end of another Book. Ihe Bout is e 
and this Entry is writ below Lines without a Rule. 

My Lord, this is what I think fit to take Notice upon the Vie of ti! 
Thing. We had an Intimation given us of this Book. It was rumourd 
about the Town, that this was the Defence which we were lille to meet 
with. Therefore we did ſend to all Places where ſuſpicious Regitter 
were kept, and among the reſt to this Fleet-Regiſter. My Lo:d, we ſhall 
ſhew you that our Witneſſes went to enquire for this Book; but there they 
found no Book where this Entry was written. It's a very unaccountad!: 
thing that this Book ſhould be concealed. Here is a Woman, indeed, giit 
you a Reaſon why ſhe did it. She ſays ſhe did it, becauſe the was deute 
to keep it ſecret by a Woman whom ſhe never ſaw before ; and of hon 
ſhe ſays ſhe never had a Penny. This, methinks, is very extracrdinah. 
But this very Book was ſhewn them, if my Inſtructions be true; and tte 
Place where this Entry is made was then a Blank, and filled up fn 
There was no ſuch Entry at tha: Time when they look'd upon it. Tis 
is all we ſhall ſay in reipe& of the Regiſter, which is all the Evidence the 
bring to prove this Marriage. : 

But there is another thing they inſiſt upon: They make it an Objection 
That this Father in Red was feen at Dinner with the Ducheſs of CA vel 
after Mr. Feilding was marry'd to my Lady Ducheſs. As to that Matter, xt 
ſay it does not appear when that time was; nor do they make it out that cd: 
Father in Red did know that he was married to the Ducheſs of Cleve/ani® 
that time; tho' in Fact they might be marry'd. Twenty People might 
at Dinner there, and yet might be ignorant of this Marriage. It is poffivt 
that a Man may eat and drink with another, and yet not know whether he he 
married or unmarried. They do not make it appear that there was any Oe 
calion given at Table that would give riſe to ſuch a Diſcourſe, The * 
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a N N next thing they inſiſt „and have endeavour'd to prove, 
is, That Mrs. Failding was with Child, and brought to bed the Chriftmas 
after ſhe was-marry'd to Mr. Feilding. But they do not pretend to tel], 
whether the Child ſhe was brought to bed of was dead or alive, or whe- 
ther it was a Boy ors Girl; but at laſt it proved a Miſcarriage. We have 
iven your Lordſhip an Account how it is likely ſhe ſhould be with Child ; 
we have proved to you undoubtedly that ſhe was married to Mr. Feild- 

ing ; that they lay _ ſeveral Times; and we have no Reaſon to ſuſpect 
I. Falle Ability. Mr. Feilding knew ſhe was with Child by him. 
He was theproudeſt Man in the World of this Thing, and call'd it young Lord 
Tunbridge. To prove this, my Lord, here is a Letter written by himſelf. 
The Stile is ſomething peculiar too; it is directed, To the beft of IVives, 
Anne Counteſs of Fielding. Now, my Lord, Mrs. Deleau, whom Mr. 


Name is Mary. 


To the beſt of Wives, Anne Counteſs of Feilding, at addon. 
| ovem. 14. 1705. 

: TTHERE is nothing can pleaſe me more upon this Occaſion, than to 
6 hear my Deareſt Wife ſay I made her ſick, by turning her Liver; 
for without that we could not hope for a young Lord Tunbridge ; which 
« would be, the next to my Dear herſelf, the moſt welcome Preſent to my 
« Arms, Make haſte, then, my Deareſt Life, to Cultivate the young Spar; 
« and be ſure you don't farve my Boy. As for your coming to me, it whol- 
« ly depends upon yourſelf, who can beſt judge when it is moſt proper to 
come to me; which you can do, by giving out, you are to ſtay all Night 
© in London ; and then you and Puggy have nothing to do but to come to me 
nat Bed-time, and ſo we may go to Bed and lye till Morning, when Puggy 
may come again and call you. Adieu, my Souls Love! whom I muſt 
« ever value more than Life. Fr1LDING.” 

Counſel. Call Mr. Longford. (1 ho was ſworn. ) 

Sir Ja. Mountague. Were you directed to go to the Fleet, and look into 
the Regiſter- Book? 

Mr. — Mr. Attorney General telling me that he heard there would 
de ſome Pretence of a Marriage that would be ſet up, adviſed me to en- 
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nces, quire after it. I was informed, that ſome Certificate was, or would be 
theſe given in the Fleet. I went with Mr. Reſcorloe to ſee the Books. We 
"ot % looked all over thoſe Months for the Year 1703. This Book is the 
or for very Book I take it to be, but am not poſitive. I hat which we ſaw, I ob- 
led ſerved had an Entry dated the Year 1705, before the Marriages in the Year 
cr et 1704, in yellowiſh Ink at the top of a Lat. 

Coun 2. Call Mr. Reſcorloe. (Who was ſworn.) 
zh to Sir F. Mountague. Do you remember that you ſaw that Book ? 
ther Mr. Reſcorloe. 1 do remember that I ſaw that Book with Mr. Longford. 
thing, Mr. Longford and I went, by the Attorney General's Order, to ſearch the 
e vn Books at the Fleet, to ſee whether we could find any Entry of Lilley Brad- 
meꝛ- %s Marriage with Mrs. Vadſworth. This Woman that gave her Evi- 
Wadi dence here drought in this Book, and we look'd back for three Years. We 


ul ant found no ſuch Entry as ſhe ſhews here in this Book. We aſk'd her again, 


Jbſer- Whether there were any other Books of Entries of Marriages ? She ſaid, 
ve this No. I aſk'd her, whether there had been any one there to ſee after ſuch a 
of on: Certificate ? She ſaid, there was a Woman and a Man about a Week or 
ame Fortnight ago. I aſk'd her, whether ſhe ſhewed them this Book ? She ſaid, 
th ne: ſhe had ſhew'd them this Book, and they gave her a Shilling for ſearching it. 
ts eria, She ſaid poſitively there was no ſuch * — entered in the Book, and that 
e neu there was no other Book for the Entry 75 arriages. We ſearch'd the Month 
s by « of October more ſtrictly; we look'd for the very Certificate with the great- 
we this eſt Care and Induſtry that could be. We went to Baſſet's Houſe, who, 
in that this Woman ſaid, was not at Home. She laugh'd in her Sleeve, and ſaid, 


hat it's He was a doating Man ; and if he ſpoke two Words, he could not ſpeak a 
Years bf third, I do really believe this to be the Book. I took Notice of the 


in an- Blank where this Certificate is entered, and did remark that there was a va- 
2 lower cart Space under this Certificate, where was no Writing. Mr. 05%, bs 
ſuch 2 and I turned back again to the Year 1705, which was put before the Year 
ot here. 1704, and obſerved it then, as it appears now, to be the Book, Except this 
Friting; Entry. I do believe it to be the ſame Book we then ſaw. 
eteud t Sir 7a. Mountague. There is but one thing more that I would mention, 
K; aid which is, that the Woman in the Top-knot confeſs'd, that this Letter 
chu 2p was her own Hand-Writing. I deſire it might be read. 
1 The Letter was read. It was directed 
» of the To Major-General Feilding. 
oe Tueſday Morning. 
to meet a AL L that know the Name of Major-General Feilding, muſt own 
> eoiſhen c the Generous and Charitable Actions that your Honour daily be- 
we ſtal © ſows upon em. 1, 2 the reſt, ſhall ever acknowledge your Good- 
\ore they * neſs. It's Neceflity that forces me to diſpoſe of this Picture. Your 
ountable Honour is a nice Judge of Painting, as well as an Admirer of ſuch Pieces, 
ben gie * which makes me humbly preſent it to you firſt; and in accepting the 
dert WY © fame, your Honour will highly oblige, as well as ſerve, 
of whon Jour humble Servant, 
ordinau. | M. FLETCHER,” 
and tf P0247 444-42 
up fond © I long to ſee you. For Your Encouragement to grant me that Fa- 
t. TD Bs your, I am now acquainted with a young Lady that's Bretty, and lives m 
ence Ui] BN esd Faſhion. Your Honour will oblige me in letting me receive your 
mands.” 
bieden Juſtice Pawel. Gentlemen of the Jury, The Priſoner, Mr. Robert 
{cycle eilding, ſtands indicted for a capital Offence, for Felony, in marrying a 
* ſecond Wife, his firſt being then alive. This is the Offence charged 
d thal Is wank him. The Counſel for the Queen have called ſeveral Witneſſes to 
n g prove this Matter upon him. And the firſt is one Mrs, Yillars. She hath 
might given her Evidence from one end to the other, if you believe what ſhe 


5 poffii 


ar” ſwears. She ſwears, That one Mrs. Streights came firſt to her Lodging, 


Oc: and ſhe was not at home ; but left word that ſhe muſt needs ſpeak with 
NY Mat der; that ſhe was always out of the way when any thing offer'd that 
be * would do her a Kindneſs; and that it would be 500 J. out of her way if 


" ſhe . not ſee her. It ſeems, that when Mrs, Streights met her, ſhe ac- 
OL. V. 


The Letter produc d and proved by Boucher and Beale; and it was directed 


een. e 
Opportunity ts ſpeak of it; to what end and purpoſe ſhould 


(626) 
quainted her with Mr. Feilding's Inclinations; and being inform'd that 

ſhe was acquainted with the Lady, that ſhe us d to cut her Hair, thought 
that ſhe might have ſuch an Intereſt in her, as to be made ſerviceable to 
bring the Matter about; which if ſhe was, it might be worth 5co 7. to 
her. Mrs. Villars undertakes the Buſineſs to bring Mr. Feilding and Mrs. 
Deleau together; ſhe did readily accept of it; thereupon Mr. Feilding and 
ſhe diſcours'd _—_— concerning this Matter : ſhe told him ſhe was ac- 
quainted with Mrs. Deleau, and that ſhe would do the beſt ſhe could to 
bring it about. Mr. Feilding upon this went to Mrs. Deleau's Country- 
Houle at addon, in Surry, that thereby the Lady might have an Oppor- 
. of ſeeing him; She ſays; Mr. Feilding told thy that he had Acceſs to 
the Gardens; that when he was there he ſaw the Lady through the Glaſs- 
Window; he was willing to give the Lady a full View of him, therefore 
he ſtood ſtill and ſet his Watch by the Sun-Dial, and took ſeveral Turns 


Feilding thought he had married, her Name is Anne, but Mrs. Feilding's | in the Garden ; and he did afterwards fend a Letter to her. Mrs. FVllars 


was afterwards ſent of a Meſſage, as tho' it was from the Ducheſs of Cleve - 
land, to acquaint the Lady that the Ducheſs had a great mind to (ee the 
Gardens, Mrs. Deleau told Mrs. Villars, that ſhe ſhould be proud that a 
Perſon of her Quality ſhould come to her. She ſaid that Mr. Feilding ſent 
her, and ſhe found afterwards that the Ducheſs of Cleveland did not intend 
to go; nay, that ſhe knew nothing of the Matter. But ſee how ſhe 
managed the matter, and play'd this Trick upon Mr. Feilding ; it is no 
better, if true. They agreed together that Mrs. Delcau ſhould come to a 
Place where Mr. Fei/ding ſhould appoint ; that ſomething of Mufick, or 
| ſome Entertainment ſhould be provided; they contrived when it ſhould be; 
the Time was on my Lord-Mayor's Day at Night ; and according to Ap- 
„ Mrs. Villars came with Mrs. Deleau, as Mr. Feilding thought, 
ut in reality it was one Mary Wadſworth, which repreſented Mrs. 
Deleau ; ſhe came in a Mourning Coach, and dreſs'd in a Widow's Ha- 
dit ; after this Manner they came to Colonel Feilding's Lodgings in Pall- 
Mall. The Lady, truly, was not to know that they were Mr. Feilding's 
Lodgings; however, Mr. Feilding was not at home; but it was not lon 
before he came: He came up to the Lady: You have heard what Addrefles 
he made to the Lady, and how much Loye he expreſs'd towards her: 
Ask'd her, whether e lov'd ſinging? One Margaretta was ſent for, and 
ſung two Songs. Mr. Feilding was fo taken with her, he would have 
marry'd her preſently ; but ſhe being coy, modeſtly declin'd it, and ſo 
they parted for that Time. Mrs. Villars was to bring her afterwards, 
which was on the gth of November, on the Night the ſuppoſed Wedding 
was; Mrs. Villars brought her. When ſhe came there, Mr. Feilding 
propos'd to be married to her forthwith z ſhe ſeem'd to be ſhy at preſent, 
but Mr. Feilding ſaid he would fetch the Prieſt immediately; he lock'd 
them in, took the Key with him, and returned in three Quarters of an 
Hour; the Prieſt ſhe Teſeribes to be in a long red Gown lin'd with blue, 
a long Beard and a Fur-Cap upon his Head, ſo he brought him along with 
him ; when he came, he ſaid, This is the Man that ſhould join their Hearts 
together. She tells you further, that Mrs, JFadſworth queſtion'd the Prieſt ; 
required of him a Proofto ſhew he was a Prieſt in Orders. The Prieſt 
pull'd a Picture of the Pope out of his Pocket, which he ſaid was a Cre- 
dential for Prieſts. After Supper the Marriage was propos'd, whether 
it ſhould be in the Dining-Room, or Bed-Chamber ? That was the 
OS The Lady thought the Bed-Chamber beſt ; he thought ſo too. 
Well then, in the Bed-chamber it muſt be. The Prieſt did want Water, 
Salt and Roſemary, Things that he us'd in Performance of the Ceremony; 
Boucher was ſent down for them; he brought up Water and Salt, but 
could get no Roſemary : After theſe "Things were brought up, Boucher 
the Servant was turned out, and the Doors were ſhut. hen there was 
nobody preſent but Mr. Feilding, the Lady, the Prieſt and Mrs. Villars. 
Then ſhe tells you of the Ceremony of the Wedding, the Ceremony of 
the Water, and the Ceremony of the Ring. After that was done, they 
proceeded to the Marriage; the Office was in Latin. When they came ta 
the Marriage Words, I take thee to be my Husband, &c. Mrs. Wadſworth 
deſir'd it might be ſpoke in Engliſh ; thereupon Mr. Feilding did ſay it in 
Engliſh, I take this Woman to be my wedded Il iſe, with all my Heart and 
with all my Soul. The Gentlewoman the ſaid her Part likewiſe in Engliſh, 
I take this Man to be my wedded Husband; but Mr. Feilding obſerving her 
to ſpeak it too low, defir'd her to ſpeak it as earneſtly as he did: W here- 
upon the did ſay, I take is Man to be my — — with all» my 
Heart, and with all my Soul. The Ceremony of putting on the Ring the 
Prieſt directed; that was, to take hold of the End of one of her Fingers, 
and put it on; ſhe ſaw that done, and when the Ceremony was over, the 
Prieſt went away; that when he was gone away, ſhe undreſſid the Bride, 
and put her to Bed, and then gave Notice to Mr, Feilding that the Lady 
was in Bed. Then Mr. Feilding went to Bed, and fhe ſaw them in Bed 
together. Then ſhe went to Bed herſelf in a Lodging that was provided for 
her up another Pair of Stairs: That the next Morning ſhe aroſe, came 
down, went into the Room where there was a Fire made by Boucher; 
that then ſhe ſaw them in naled Bed together, If you belicve her, the 
ſwears the Marriage by this Prieſt, and the Conſummation of it. Mrs. 
Villars goes further, and ſwears, that ſhe brought her tw 2ther Times, and 
that thoſe Times ſhe ſaw them in Bed together as Man and Wife, I ask'd 
Mrs. Villars at laſt, How Mr. 8 to be undeceiv'd ? She ſays, 
It was kept ſecret from November to May. Then Money was wanted; 
that was a great Diſappointment to Mr. Feilding, for he thought he had 
marry'd a Lady that would have furniſh'd him with Money. Ihen he diſ- 
cover'd the Fraud, and found he had been impos'd upon; then he was 
angry with her, beat her, and call'd her Names. Indeed, Gentlemen, 
I muſt deal plainly with you : If her Evidence ſtood alone, her Reputation 
is ſhaken to that Degree, that in Truth, where a Man ſtands upon his Life, 
one would not have a great Regard for what ſuch a Woman ſwears, if it 
were not ſupported otheryiſe. Now, tho” by herſelf ſhe be not a good 
Evidence, yet the Matters of Fact which ſhe ſwears to, are likewiſe proved 
by the concurrent Teſtimony of others. | 
Firſt, They call Boucher, and truly he fortifies her Evidence in a great 
many | cher Hey gives an Account of Mrs. Villars bringing Mrs. IVadſ- 
worth to Mr. Feilding's under the Character of a Perſon of Qnality; gives 
an Account, juſt as ſhe does, of their coming to Mr. Feilding's Lodgings 
ina Widow's Habit and Mourning Coach; their having a Treat of Plume 
Cake and two Bottles of Wine, He further gives an Account of their 
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coming a ſecond Time, and an Account of the Prieſt ;knew the Prieſtʒ knew 


him to be the Emperor's Envoy's Prieft, He remembers the Prieſt. coming 
to the Place; he remembers alſo the Circumſtances of being ſent for 
Water, Salt and Roſemary. He fays he was order'd down, and the 
Chamber-door was ſhut, and the Prieſt was then in the Chamber with 
Mr. Feilding, the Lady, and Mrs. Villars; and that when the Prieſt was 
gone, Mr. Feilding: and the Lady went to Bed; that he ſaw them in Bed 
together; that the People that were below, when Boucher was ſent down 
for Salt and Roſemary, they could ' conclude no otherwiſe but that they 
were making this Lady a Convert. Now, Gentlemen, this is a material 

Thing, that there was a Prieſt at that Time, and they were private 8 if 
ther; this is a concurrent Evidence to ſtrengthen Mrs. Fillars's Telti- 


mony. There is Mrs. Martin, Mrs. Heath, and Mrs. Price, 7 they re- 


member ſeveral of theſe Matters perfectly well. Mrs. Martin ſaw this 
Perſon and her Mourning Coach; ſhe ſaw the Lady and Mrs. Villars go 
up Stairs, and the Time when the Prieſt came in, ſhe let him in; deſcribes 
him by his particular Habit, as the reſt do. Mrs. Heath remembers 
Mrs. 22 coming with a Woman that ſhe thought was a Woman of 
Quality, but ſaw not the Prieſt. Mrs. Villart told her ſhe was worth 
80000. ſhe aſk'd her whether ſhe might lie there that Night, for it was 
too late to go home? She agreed they ſhould lie together, Mrs. Villar, 
and Mrs. J/adfworth. But now here is another Circumſtance that hath 
mighty Weight in it, that is, the Ring ; they have brought the Perſon 
of whom Mr. Feilding bought the Ring to the Value of 20s. that the 
Ring was ready made, and Mr. Frilding directed the Poſy (T:bi Soli) to 
be engrav'd in it. There was another Man by when Mr. Feilding bought 
the Ring, and order'd the Poſy for it ; and this very Ring with this Pl 
has been produc'd firſt by the Proctor and Regiſter; the Proctor does ſay, 
it was firſt brought to him by Mrs. Wadſworth, who came to retain him 
in an Action of Nullity of Marria ; he took notice of the Ring, and 
ſaid that it had this Poſy in it. Afterwards when Mrs. JYadfworth came 
again, he was not at home; it was in the Hand of his Brother, and heis 
ſure it is the ſame Ring. The Goldſmith? ſwears it to be that Ring 
Mc. Feilding bought of him; he knew it by the Mark and Workmanſhip 
of it ; for Goldſmiths know one anothers Work. This, Gentlemen, 
hath a great deal of Weight in it; it is a very great Circumſtance, unleſs 
they could tell you, which they have not, upon what Occaſion this Ring 
was bought at this Time. : 

Gentlemen, They give a further Account of this Matter by the Te- 
ſtimony of Letters, which they prove to be Mr. Feilding's Hand. Mrs, 
| Villars was the Carrier of theſe Letters; Mr. Feilding ſtiling her in them 
by the Name of Puggy, a Name by which it ſeems he uſed to call her. 
Theſe Letters are proved by Boucher and a Lady in the Gallery, to be 

Mr. Feilding's Writing. Theſe Letters have been read to you ; they are 
. written as from a Huſband to a Wife; in them he owns her to be his J/7fe, 
calls her Counteſs of Feilding, ſtiles himſelf her Huſband. Theſe Letters 
have been read to you. This, Gentlemen, as I remember, is the Sub- 
ſtance of the Evidence that hath been given for the Queen. 

Sir Ja. Mountague. My Lord, be pleaſed to take notice of Mr, Feild- 
ing's going to the Emperor's Envoy for the Father in Red. | 

Juſtice Powel. It is true, I had forgot the Evidence of Mr. Florence a 
Chaplain, that is a Prieſt, now belonging to Count Gallas the Emperor's 
Envoy, and the Porter, 4 tell you, about this Time Mr. Feilding did 
come to enquire for this Prieſt, and gave the Porter Half a Crown (by a 

Token); but the Prieſt he aſked for not being at home, he enquired 
or Mr. Florence; he told Mr. Florence, that he had been in Love with a 
young Lady a good while, but now had prevailed with her to marry him. 
And ſeeing the Father in Red was not there, he defired he would go along 
with him and do the Office, Mr. Florence told him, it was improper for 
him to go without the Envoy's Leave; he went up to the Envoy, and ac- 
quainted him with it ; the Envoy gave him Caution to do it with Diſcre- 
tion ; but when he came down again, it ſeems that the Red Father had 
been with Mr. Feilding in the mean time, and were both gone together. 

Now, Gentlemen, you hear what Defence Mr. Feilding makes againſt 
this great Charge againſt him. 

Fir/t, He calls a great many Witneſſes to prove that this Mrs. Villars 
was married, as ſhe pretended, to Colonel Feilding, and that ſhe was a 
very common Woman, ſo far as that ſhe has been in a publick Houſe of 
Correction; and one of their Witneſſes does bear hard upon her Teſti- 
mony ; that is, that ſhe ſhould declare to her that ſhe was married to Co- 
lonel Feilding, and that my Lady Ducheſs ſhould ſay to her, If you can 
make that out that you are married to Mr. Feilding, ſhe would give her 
two hundred Pounds, and ſcttle oo. a Year upon her for fifteen Years 
together. Then as for Mrs. J/adſworth, they call you divers to prove 
that ſhe was brought to Bed about Chri/mas after this ſuppoſed Marriage. 
But when they came to be examined, they did not prove very much of 
that; for indeed it proved to be a Miſcarriage 3 the Woman could not ſay 
ſhe ſaw the Child, could not tell whether it was a Boy or a Girl ; whether 
it was dead or alive; it did not appear by their Evidence that ſhe went out 


— . — —ꝛ —— — 
The Proceedings againſt Robert Feilding, Ei; in Doctors Commons. 


twithſtanding Mr. Feilding was found guilty of Felony at the Old 
Baily, her Grace the Ducheſs of Cleveland having inſtituted a | 
Cauſe of Nullity of Marriage againſt the ſaid Mr. Feilding, by reaſon of 
a former Marriage with the ſaid Mary Iadfworth, in the Arches Court 
of Canterbury; and having by Examination on Oath of divers credible 
Witneſſes, made good and ſufficient Proof of the ſeveral Articles of the 
Libel by her Grace exhibited in the ſaid Court againſt the ſaid Mr. Feild- 
ing, did proceed to obtain the Sentence of the ſaid Court; and accord- 
ingly on the 23d Day of May, in the Year of our Lord God 1707, the 
Right Worſhipful Sir 7% Cooke, Kt. Dr. of Laws, Official Principal of 
the ſaid Court, then judicially fitting in the Common Hall of Doctors 
Commons, London, being then preſent the Duke of Grafton, the Duke of 
Northumberland, the Earls of Litchfield, Suſſex, Jerſey, and the Lord 
Quarrenden; as alfo the reſpective Proctors of her Grace the Ducheſs of 
Cleveland and Mr. Feilding, did, at the Petition of her Grace's Proctor, 


——- 


Book of Marriages 
one Lilley Bradby, married ſuch a Time to Mrs. Mary Wadſworth 


that there were two Men came to ſearch the Book, but ſhe 
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per Time with a Child. Another Part of Mr. Feildinf's Evidence is 
to prove Mrs. Wad, 


f Ire is 
married to another Perſon ; and th N 
ſhe was married to Mr. Feilding, tis a null Marriage. To — 
Mrs. Nadſwortb was before married to another, they have — 
of the Fleet, and in that Book there is an — 
3 the 

The 


Man of St. James's, the Woman of St. Margaret's Weftmin 
Woman of the Fleet, in whoſe Cuſtody this Book was, — 
HMadſivorth came to her, and deſired if any came to fee the Book. Fan 
ſhe would not let them ſee the Entry of her Marriage; and why he. 
cauſe thzre would be Trouble about her Marriage. This Woman fee. 
another Book; but this Book ſhe did not ſhew them. She was — 
whether ſhe had two Books of Marriages for the ſame Year? 8 : 
ſaid, ſhe had ſeveral Books for the ſame Lear: One Parſon made - 
Entry in one Book, and another Parſon in another Book. She 1 
tends ſhe did not ſhew them this Book; but the Book ſhe ſhewed "ns 
was at home. I cannot conclude much from what this Woman hath fad, 
but, Gentlemen, you have look'd upon this Book; and if you are ſatis. 
hed from this Evidence, that Mary HFadſworth was married to By 

this Time, I confeſs Mr. Feilding will not be within the — . 
have look'd into the Book; they give you no Account that there was — 
any ſuch Man as Bradby, nor of no Cohabitation; but a mere Bock 
produced, and not of the % Credit neither; it is entred in the . 
of the Leaf, but not in the Middle : It is written with another colou”y 
Ink, and in another Hand. I aſk'd the Woman whether ſhe knew the Man 
that wrote it? She ſaid Ves; and it was her Huſband's Brother's Hand. 
He is alive, why is not he produced? 

Gentlemen, they have called no Witneſſes to prove the Marriage with 
Lilley Bradby. There were two Gentlemen on the other Side, they went to 
the Fleet to ſearch the Books of the Entry of this Marriage. They ſay that x 
Perſon inform'd them, that there had been there a Man and a Woman he. 
fore them; theſe Gentlemen went and defired to ſee the Book, particular 
for the Year 1703. They ſay the Woman did produce the Book of Mat. 
riages, but * could not ſee ſuch an Entry; ſhe denied to them that + 
had any other Book for that Year ; they cannot ſwear poſitively that thi 
is the Book that was ſhewn them; but one of them ſays, he believes it 
to be the ſame; for in that which he ſaw, he obſerved Entries of the Ven 
1705, before the Year 1704. He took good notice of it, and ſo it is found 
in Court. The other Gentleman ſays, he took particular notice of the 
Space that was in the Book, where this Entry is now written. Now the 
Woman does not bring the other Book ſhe pretended to have ſhewn them. 
Now, as tothe Labour, they have produc'd a Letter under Mr. Feilding' 
Hand, whereby Mr. Fe:lding takes notice of her being with Child, direct 
the Letter to Anne Counteſs of Feilding, at Waddon ; he took it that he 
had married Mrs. Deleau, for her Name is Anne, he directed his Letter 
to her Country-Seat. There is another Thing of Mr. Feilding's coming 
to Mrs. Heath, and complaining what an ill Woman Mrs. Fillers Was, 
for ſhe had ſerved him a baſe Trick; inſtead of a Woman of Fortune, ſhe 
had put a common Woman upon him. Gentlemen, You have heard the 
Account too concerning his beating of her ; for this Woman, it ſeems, 
was troubleſome to him at Whitehall; ſhe demanding him as her Huſband, 
ſaid ſhe was his lawful Wife; he ſtruck her, and cauſed her to be held 
till he got away from her. 

Gentlemen, Itis a very great Charge upon Mr. Feilding, it is true, if 
there be Evidence to maintain it; it does not really depend upon Mr. 
Villars's Evidence; for if her Evidence were to ſtand alone, no Credit 
ſhould be given to it; but as it is ſupported by concurring Evidence, [ 
leave it with you, whether it be not ſufficient to find Mr. Feilding Guilty, 
But if you think that Mrs. Vadſioorth's Marriage to Lilley Bradh i 

roved ſufficiently, then, altho' you think Mr. Feilding's Marriage with 
rs. Hadfworth ſufficiently proved, yet you are to find for the Defendant 

The Jury having withdrawn for ſome time, brought in their Verdid, 


. 


That Mr. Feilding was guilty of the Felony he ſtood indicted of. i 
Mr. Feilding 55 caſe he was found guiity) had oben the Queen! 8 
Warrant to ſuſpend Execution of this Sentence; and then by his Counſi biles 


took Exceptions to the Indictment, and moved in Arreſt of 1 
et 


but they were anſw ed by the Counſel for the Queen; but Mr. Feildin & ( 
having obtained. a Suſpenſion of the Execution, the Judges by a Cw cout 
edviſare vult (as the Form is) ſuſpended giving Judgment till the next ticiar 
Seſhons, and accepted Bail for Mr. Feilding's Appearance the nen Cu 


Seſſions. 

The next Seſſions, being the Fifteenth of January following, M. 
Feilding appear'd, and his Counſel waving their Exception (as being ff. 
volous) he was ask'd what he had to ſay . the Court ſhould not proceti 
to Judgment and Execution? And then he craved the Benefit of bis Cin. 
O; which was allow'd. And then Judgment was given (as uſual) tha 
he ſhould be burnt in his Hand. But he having the Queen's Warrant © 
ſuſpend Execution, he was admitted to Bail. 
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of thr, 
read and promulge his definitive Sentence in Latin, of the Tenor follow Maje/ 
ing, vix. moſt 4 

Ela 
«© F'N the Name of God, Amen. We John Cooke, Kt. Dr. of Laws, Of ar, 1 
« 4 ficial Principal of the Arches Court of Canterbury, lawfully appointth Perſor 
&* rightly and duly proceeding, having heard, ſeen, underſtood, and full of Par 
<« and maturely diſcuſſed the Merits and Circumſtances of a certain Cant reaſ 
of Nullity of Marriage, by reaſon of a former, now depending cir 
dus, between the moſt noble Lady, Barbara Ducheſs of Cleveland, te amen 
Party Agent and Complainant, on the one Part; and Robert Fildnp for the 
« Efq. of the Pariſh of St. James's Meſiminſter, in the County of Mi rms ; 
e dleſex, the Party againſt whom it is complained, on the other Patt or amo 
„ The Parties aforeſaid law fully appearing before us in Judgment, by thei poned. 
<« Proctors reſpectively; and the Proctor for the ſaid moſt noble Lady, Bu. u flaty 


tara Ducheſs of Cleveland, praying Sentence to be given, and Juſia 
6c t1 
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his Party ; and alſo the Proctor of the ſaid Robert Feild- 
«0 be praying Juice to be done to his Party : And having careful- 
" J ailigently fearch'd into, and conſidet᷑ d of the whole Proceedings 
— 4 Td done before us in this Court; and having obſerv'd all and ſin- 
1 — - the Matters and Things, that by Law in this Behalf ought to be 
« Soferv'd We have thought fit, and do thus think fit to proceed to the 


« giving our Definitive Sentence, or Final Decreez in manner follow- 
«jmng 3 VIZ. | 


uch as we have by the Acts enacted, deduced; alledged, ex- 
« Ce ipod; —. 4 and confeſſed, That the Proctor for the 
« (aid moſt noble Lady Barbara Ducheſs of Cleveland, hath fully and 
« ſufficiently proved and founded his Intention in a certain Libel, and 
« other Matters now remaining in the Regiſtry of this Court, propoun- 
« ded and exhibited in this Cauſe on the Part and Behalf of his ſaid Cli- 
«ent; And that nothing hath been, on the Part and Behalf of the ſaid 
« Robert Feilding, effectually excepted, deduced, alledged, exhibited, 
« propounded, proved and confeſſed, which might, or could in any wiſe 
40 "ouching our Sentence hereafter to be pronounc'd) hurt or weaten the 

yore ws. of the ſaid moſt noble Lady Barbara Ducheſs of Cleveland: 

Therefore, We John Cooke, Knight, Doctor of Laws, the Judge 
« aforeſaid, having 15 called upon God, and Knee Him alone before our Eyer, 
« and having heard Counſel thereupon; do pronounce, decree, and de- 
« clare the before-named Robert Feilding, Eſq. and one Mary Wadſworth, 
« mentioned in the Proceedings of this Cauſe, being free from all Con- 
« tract and Promiſe of Marriage with any other (ſo far as appears to us), 
« on the ninth Day of November, in the Year of our Lord God 17055 at 
« place mentioned in the Libel in this Qauſe, did contract Marriage, 
« and did ſolemnize, or procure the ſame to be ſolemnized between them; 
« and did afterwards conſummate the ſame: And that the ſaid Robert Feild- 
« ing and the ſaid Mary Wadſworth were, and are Man and Wife. And 
« that the ſaid Robert Feilding, Eſq. after the Solemnization and Conſum- 
« ration of the aforeſaid Marriage, not having the Fear of God before 
« his Eyes, on the 8 Day of the ſaid Month of November, in the ſaid 
« Year of our Lord God, 1705, and in the Place alſo in the aforeſaid 
« Libel mention'd, did contract a pretended Marriage with the ſaid moſt 
« noble Lady Barbara Ducheſs of Cleveland. And alio we pronounce, 
« decree, and declare, That the ſaid pretended Marriage, or rather a Shew 
« of Marriage, between the ſaid Robert *. and the ſaid moſt noble 
« Lady Barbara Ducheſs of Cleveland, at the Time and Place libellated, 
« was ſolemnized, or rather prophaned, the ſaid Mary Wadſworth, alias 
« Feilding, being then and ſince living. And alſo we pronounce, decree, 
« and declare the ſame pretended Marriage, or rather Shew of <5 hes 24 
« between the ſaid Robert Feilding, and the ſaid moſt noble Lady Barba- 
« ra Ducheſs of Cleveland, fo as aforeſaid contracted and ſolemnized, or 
« rather prophaned, by reaſon of the former Marriage between the ſaid 
Robert Feilding and the ſaid Mary Wadſworth ſolemnized and conſum- 
« mated, was, and is, from the Beginning, void, and of no Force in Law, 
« and doth, and ought to want the Force and the Effect of the Law. 
« Therefore, by this our Definitive Sentence, or our Final Decree, which 
« we now promulge in theſe our Writings, We do pronounce, decree, 
« and declare, the ſaid moſt noble Lady, Barbara Ducheſs of Cleveland, 


« was and is free from any Bond of Marriage with the ſaid Robert Feild- 
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te 7nz, and had and hath the Liberty and Freedom of Marrying with any 


other Perſon,” 8 
The Or iginal Sentence was Signed thus, FOHN COORKE. 
The aforeſaid Sentence having been publickly read by the Judge, at 
the Time, Place, and in the Manner aforeſaid; the ſaid Judge did decree 
one or more publick Inſtrument or Inſtruments thereof to be made (at the 
Petition of her Grace's Proctor) by Mr. Henry Farrant, the principal Re- 
giſter of the ſaid Court, which accordingly he hath ſince iſſued under the 
publick Seal of the Office of the ſaid Judge, on the Day following, viz. 
the 24th of May 1707. 


On WWeaniſday, the 25th Day of June, in the Year of out Lord 1707, 
before the Right Worſhipful a noe Cooke, Knight, and Doctor of Laws, 
Official Principal of the Arches Court aforeſaid, in his Dwelling Houſe at 
Docter Commons; in the Preſence of the ſaid Mr. Henry Forrant, Nota 
Publick, and Principal Regiſter of the ſaid Court; Mr. Feilding, by his 
Proctor, did renounce all Benefit of Appeal from the ſaid Sentence, in 
the manner following, viz. 


60 Appearing perſonally, Mr. Edward Cooke, Proctor for her Grace, the 
© moſt noble Lady Barbara Ducheſs of Cleveland; and Mr. Thomas Nil- 
„mot, Proctor for the ſaid Robert Feilding, Eſq. At which Time, the 


e faid M ilymot did exhibit a certain Letter, or Epiſtle of the Tenor fol- 
© lowingz v.. 


Mr. Willymott, | | | 
HW HEN Sentence is given in Behalf of her Grace the Duch:ſs of Cleve- 
land, pray enter no Inſtrument of Appeal, 2 I ſhall proceed no further 
therein, Your Friend and humble Servant, 
FEIL DING. 


% And the ſaid Milhmot alledg'd, That the ſaid Letter was all of the 
proper Hand-Writing of the ſaid Robert Feilding 5 and that he the ſaid 
&« illymot receiv'd the ſaid Letter from the ſaid Robert Feilling. And the 
* ſaid Millymot further alledged, that no Appeal from the definitive Sen- 
a tence given by the ſaid Judge on the Part and Behalf of the ſaid molt 
e noble Lady Barbara Ducheſs of Cleveland, had been, or was interpo- 
„ ſed by, or on the Behalf of the ſaid Robert Feilding. And the ſaid Mil- 
mot, as Proctor of the ſaid Robert Feilding, did renounce all Benefit of 
Appeal from the ſaid Sentence, in the Preſence of the ſaid Cooke, as 
Proctor of the ſaid moſt noble Lady Barbara Duchels of Cleveland; 
© who, on the Part and Behalf of the ſaid moſt noble Lady Barbara 
* Ducheſs of Cleveland, accepted the aforeſaid Allegation and Renuncia- 
tion of the ſaid Milhmot; and then alſo pray'd the golden Ring, and ſe- 
« yen Letters, by him exhibited on the Part of her 38 and annexed 
& to the Libel in this Cauſe, te be deliver'd out of the Regiſtry of this 
Court, for the Uſe of her ſaid Grace, Whereupon the Judge, at the 
Petition of the ſaid Cooke (the ſaid Letters being firlt regiſtred in the 
c ſaid Court) decreed the ſaid golden Ring, and the ſeven Letters, to be 
delivered to the moſt Noble Lady Barbara Ducheſs of Clweland, or to 
6 the ſaid Cozke for the Uſe of her Grace; as by Act of the Court had 
te been expedited at the I ime and Place aforeſaid, and now remaining in 
« the principal Regiſtry of the ſaid Court, Relation being thereunto had, 


„ doth and may more fully appear.“ 


_ 


CLXXXIII. The Trials of Jams STIRLING of Keir, and Others, in Scotland, for High-Treaſon, 
November 15. 1708. 7 Ann. 


URIA JUSTICIARTA, S. D. N. Regine, tenta in nous Do- | 

mo Seſſioni: Burgi de Edinburgh, decimo guinto Die Menſis Novem- 
bris, Mats Septingenteſmo Octaus; per Nobilem & Patentem Comitem, 
Georgium Comitem de Cromertie, &c. Fufticiarium Generalem, & Honora- 
biles Pires Adamum Cockburn de Ormiſtoun, Juſliciarium Clericum; Do- 
minos Joannem Lauder de Fountainhall, Gulielmum Anſtruther de eodem, 
& Gilbertum Eliot de Minto; Magiffrum Robertum Steuart de Tilli- 
coutrie, & Magiſtrum Jacobum Erſkine de Grange; Cammiſſionarios Tuſ- 
liciarii dict. S. N. D. Regine. 

Curia Legitime Affirmata. 


Intran. 
James Stirling, Laird of Keir. 
Archibald Seaton, Laird of Touch. 
Archibald Stirling, Laird of Carden. 
Charles Stirling, Laird of Kippendavie ; and 
Patrick Edmonſton, of Newtoun, 


ITNdiced and Accuſed at the Inſlance of Sir James Steuart, Her Majeſty's Ad- 
vecate, fer Her Highneſs Inter:ft, and as having Special Warrant from Her 
Majoſty for that Effect. That where, by the Law ef GOD, and the Laws 
of this, and all other well-gavern'd Realms, the Crime of Treaſon and Leſe- 
Majeſty, and the Treaſonable and Unlawful Riſing and Continuing in Arms, are 
moft Atrocious and Heinous Crimes, puniſhable by Forfeiture of Lands, Life and 
— er other Pains of Law. Likeas by the Att of Parliament, Jac. I. 
ar. 1. Cap. 3. it it fatute, That no Man openly rebel againſt the King's 
Perſon, under the Pain of Forfeiture of Life and Goods. And by the Aci 
of Parliament, Jac. II. Par. 6. Cap. 24. it is fatute, That who commit 
reaſon againſt the King's Perſon, or Majeſty, or who riſe in Feire of | 
Weir againſt him, ſhall be puniſhed as Traitors. And by the Act of Par- 
Lament, Car, II. Par. 1. Sefl. 1. Cap. 3. it is declared to be High-Treaſon, 
or the Subjects, more or Jeſs, upon any Pretext, to riſe and continue in 
ms; and to make Treaties or Leagues with Foreign Princes or States, 
or among themſelves, without His Majeſty's Special Authority firſt inter- 
ponec, And by the Af of Parliament, Car. II. Par. 1. Sefl. 2. Cap. 2. it 


Deſtruction to the King, or Bodily Harm tending thereto; or Deprive, 
Depoſe, or Suſpend Him froni the Stile, Honour, and Kingly Name of 
this, or any other His Majeſty's Dominions ; or levy War, or take up 
Arms againſt Him, or any Commiſſionate by Him ; or entice Strangers, 
or others, to invade any of his Dominions, and expreſs and declare ſuch 
T reaſonable Intention; he ſhal! be adjudged a Traitor, and puniſh'd as 
in the Caſe of High-Treafon, Likeas by the Act of Parliament, 1702. inti- 
tuled, Act Recognizing Her Majeſty's Royal Authority, it is declared, 
That it ſhall be High-T reaſon in any of the Subjects of this Kingdom, by 
Writing, Speaking, or any other manner of way, to diſown, quarrel, or 
impugn Her Majeſty's Royal Power and Authority, or Right and Title 
to the Crown. And by the Ai of Parliament, 1703. intitulea, Act Aſſert- 
ing and Recognizing Her Majeſty's Authority, it is again flatute and de- 


clared, That it ſhall be __ CI in 1 4 of the Subjects of this 


Kingdom, to diſown, quarreſ or impugn, Her Majeſty's Right and Title 
to the Crown of this Kingdom, or Her Exerciſe of the Government there- 
of, NEVERTHELESS i is of Verity, That the ſaid James Stirling 
4 Keir, Archibald Seaton of Touch, Archibald Stirling / Carden, 

harles Stirling of Kippendavie, and Patrick Edmonſton of Newtoun, all 
and each of them were guilty of the ſaid Crimes, in ſua far as they all, and each 
of them, ſhaking off all Fear of GO D, and Regard to her Majifly's Perſon, 
Authority and Laws, upon one or other of the Days of the Month; of February 
March or April la, when an Invaſion of that Part of Great-Britain called 
SCOTLAND was threaten'd, by an Enemy- Fleet of Ships with Forces, 
and an Army aboard, ſent by the French King or by the Pretender, who went 


ſome Time by the Name of the Prince of Wales, and naw aſſumes to himſelf the 


Name, Stile and Title of King James, as King of Her Maje/ly's Dominions ; 
with a manifeſt and open Diſign ta invade Her Majejly's Dominions, and to de- 


flroy Her Majefly and Her gosd Subjetts ; at _ to deprive and dipoſe Her 
a 


Majefty from the Stile, Honour, and Princely Name of theſe Her Dominions ; 
Dad convecate and convene in Arms, with others their Accomplices ; ſuch as Ma- 


jor William Graham, Alexander Steuart, Uncle to Ardvorlich, George 


Seaton, Brother to the ſaid Archibald Seaton, and Mr. Charles Fleems 
ing, alias Hay, Brother to the Earl of Wingtoun, all ſince abſconded, 
and upon the ſame Account declared Fugitives : And thus did riſe and 


i fiatute, That if any Perſon ſhall Plot, Contrive or Intend Death and | continue in Arms without Her Majeſty's Special Authority firſt inte- 
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done end did levy War, and take up Arm again He Majeſty." And far- 


| 
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r, they having never before qualified themſelves by any Mark of good Affection 
ro 1 3h 10 or Her Government, did (at the Time afore gather them- 
felves a with their Accomplices, in Arms, with Swords and Piſtols, and 
other off enſroe Weapons, in an open Correſpondence with the ſaid Enemies and In- 


waders, at the very time of their ſaid Invaſin; and being ſo convocate and con- 


vened in Arms, did march in one Body, of Company, with their ſaid Accom- 
4 ſeviral Days and Nights," to and from ſeveral Places, in the Shires of | 
tirling, Perth, and other Shires adjacent, on purpoſe to encourage and flrength- * 
en the ſaid Invaders, or at leaft to raiſe Her Majeſty's other Subjetts in Rebel- | 
lion againſt Her. Like as for that End, they did openly drink to the good 
Health e, their Maſter, as they called him; who could u none elſe but the ſaid 
Pretender. Aad did by their ſaid Riſing in Arms, and open Correſj | 
with Her Majifly's ſaid declared Enemies, and otherways, entice 1 and 
others to invade Her Majefly's Dominions, to the dgftroying of Her, and Her 
2d Subjefts; at leaft to deprive and depoſe Her from the Stile, Honour, and 
Feine Name of Jucen and Sovereign of this and Her ather Dominzons ; or 
at leaf thereby endeavour the Alteration of the Right of Succeſſion to the Crown, 
fo happily by Law ſettled upon Her Majefly and Her Succeſfors. By all which 
they, and each of ibem 10ere guilly, Art and Part, of the ſoreſaid Crimes of 
Treaſon, Rebellion, and Leſe- nfl, at leaſt of Treaſonable ing and Con- 
vening in Arms, without Her Majefly s Special Authority firft had thereto ; at 
leaft of a moſt unlawful Convocation in Arms, in a moſt dangerous and threaten - 
n, and in open Correſpondence with the ſaid Enemaes and Invaders; 


ing _ 
10 the Deftruftion of Her Majeſty's Government, and of the Quiet and Peace 


of Her Dominions. Which Crimes, all or any of themt, being found proven | 
1 all or any of the forenamed Per ſons, by the Verdict of an Aſtre, before 

the Lords, Fuſtice-General, Fuſtice-Clerk, and Commiſſioners of Juſticiary; 

They, and each of them, ought to be condemn'd by Sentence and Doom © the ſaid 
Lords Commiſſioners, to 77 their Lands, Lives and Goods, as Traitors; 

and be otherways puniſhed in their Perſons and Goods, by the Pains of Law, to 

the Example and Terror of others to commit the like in Time coming. 


Sic Subſcribitur, 
| IA. STEUART. 


PURSUERS. 


Sir James Steuart, of Goodirees, Her Majeſty's Advocate. 
Mr. William Carmichael, one of Her Majeſty's Sollicitors. 
Sir Malter Pringle, and Sir Francis Grant, Advocates, 


Procurators in DEFENCE. 
Mr. Walter Steuart, 
Mr. Jobn Elphing ſtun, 
Mr. Colin Mackenzie, 


Sir Patrick Home, 
Sir David Forbes, 


Sir James Steuart, 


Mr. Alexander Macleod, Mr. Charles Cockburn, and 
Mr. James Graham, Mr. David Lauder, 
Advocates. 


My Lord Advocate judicially produced Her Majeſty's Letter, authori- 
zing and requiring his Lordſhip to raiſe and inſiſt in the aforeſaid Proceſs ; 
whereof the Tenor follows, ſuperſcribed thus : 


ANNE R. 

« Right Truſty and Well-beloved, We greet you well. Whereas 
« James Stirling, Laird of Keir, Archibald Seaton, Laird of Touch, Ar- 
« chibald Stirling, Laird of Carden, Charles Stirling, Laird of Kippendavie, 
* and Patrick Edmon/lon, of Newtown, were about the Time of the late 
« jntended Invaſion apprehended by Warrants, for Suſpicion of Treaſon, 
« and treaſonable Practices, againſt Us and Our Government; and have 
« ſince been committed by Warrants for High-Treaſon, Depoſitions up- 
« on Oath having been made againſt them ; Our Will and Pleaſure 1s, 
« and We do hereby authorize and require you, to raiſe a Proceſs in the 
* ordinary Form, before the Commiſſioners of Juſticiary, againſt them, 
« and 6. of them, for the treaſonable Practices wherewith they, or any 
« of them, are, or ſhall be charg'd. And herein you are to take the 
« Affiſtance of Sir David Dalrymple, Mr. I/illiam Carmichael, Sir Wal- 
« ter Pringle, and Sir Francis Grant, Advocates ; or any two of them, 
« if neceſſary; and who are hereby required to concur with you accord- 
„ ingly. F. or all which, this ſhall be your Warrant.” Given at our Caſile 
at Windſor, the, nineteenth Day of July, 1708, in the ſeventeenth Year of 


our Reign. 
By Her Majeſty's Command, 


Subſcribed thus, SUNDERLAN D: 


Directed on the Back thus, 

To Our Truſty and Well-beloved 
Sir James Steuart, Our Advo- 
cate tor Scotland. 


Which being read in Preſence of the ſaid Lords, Juſtice-General, 
Juſtice-Clerk, and Commiſſioners of Juſticiary, they ordained the ſame 


to be recorded, 
Sic ſubſcribitur, 
F EE SALSD. 


Thereafter, there was a Petition preſented to the ſaid Lords, by Fames 
Stirling of Keir, Archibald Seaton of Touch, Archibald Stirling of Carden, 
Charles Stirling of Kippendavie, and Patrick Edmonton of Newt:wn, hum- 
bly ſhewing, „That the Petitioners being indicted at the Inſtance of Her 


_ «« Majeſty's Advocate for the Crimes of Treaſon and Leſe-Majeſty ; 


and this being the Day of their Compearance and Trial, they had, ac- 

<4 cording to the Privileges allowed to all the Lieges, and confirmed by 

Acts of Parliament, made choice of the following Lawyers, to appear 

« before their Lordſhips in their Defence; viz. Sir Patrick Home, Sir Da- 

* wid Forbes, Sir James Steuart, Mr. Alexander Macleod, Mr. Malter Steu- 

art, Mr. Fames Grabanu, Mr. Colin Mackenzie, Mr, Charles Cockburn, | 
I 
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« and Mr. Tobn Elphing fun. And it being alſo uſual in Caſes of T 

© That 12 d Nen er and warranted to b krala 
Trials in their Pannels Defence; therefore humbly craving their te 
« ſhips would be pleaſed to allow of the Petitioners Choice of the mn 
« yers above-mentioned, and to authorize theſe Gentlemen according q 
60 1 the ſaid bor —_ r * 
Which being conſider e (ai 8 by their Deli 
thereon, ns ſuch Ne as the Pannels ſhould Think fit * 
to appear and debate for them in the above-mentioned Indictment: * 
being already ſufficiently authorized by Law for that Effect. 1 
| Sic ſubſcribitur 

c R O * K 72. 1. P. 


The ſaid Indid ment being read, and fully debated, wiva voce, in Pre. 
ſence of the ſaid Lords, Pannels and Aſſizes ; the ſaid Lords, Juſic,. 
General, Juſtice-Clerk, and Commiſhoners of Juſticiary, ordaineg the 
Pannels to give in their Information thereon betwixt and Madne 49 
Night next; and Her Majeſty's Advocate to give in his, betwixt of Fa 
ys Night thereafter, in order to be recorded ; and continued the 

till Monday next; at nine a-Clock, in the Forenoon ; and ordained the 
whole Aſſizers and Witneſſes to attend then, each of them under the Pain 
of One Hundred Merks ; and the Pannels to be carried back to Priſeq, 


* 
„ 


„ EY 3» — 


INFORMATION for the Laird of Keir, and Others, again 
Her Majeſty's Advocate. 


not relevantly libelled, in reſpect it does not condeſcend upon any Oven. 
Act or Deed t Ap 


Parl. 6. James II. bears, And if it happens, any within the Realm, 1 


& c. And the Act 1702. bears, That it ſball be High-Treaſon, by;JWriting 
Speaking, or any other manner of way, to diſown or impugn Her Majejy' 
Royal „Ae &c, Which Laws, and generally all Laws, as well x 
the Nature of Crimes, require, That the fame ſhould be by exprej 
Wards, Writs, or Deeds: and not ſtrained by remote Inferences and 
ConjeRures : And in the preſent Caſe, there is neither Mord,, IWrit, ot 
ng condeſcended on, that could poſſibly be drawn to infer the Crimes 
libelled. 

2. Whereas the Indictment bears, That the Pannels did convocate and 
convene. in Arms, with others their Accomplices, and ſo did riſe and 
continue in Arms, without Her Majeſty's Special Authority firſt inter 

oned ; and did levy War, and take up Arms againſt Her Majeſty, &. 
Ie is anſwered, That albeit Levying War againſt Her Majeſty, or riſing 
and continuing in Arms without Her Majeſty's Authority, be undoubtedly 
Treaſon when duly qualified; yet there is no Circumſtance of Fa, 
Word, or Writ, condeſcended on in the Indictment, that can be ima- 
gined to infer a Riſing in Arms, or Levving War againſt Her Majefy, 
And albeit the Law ſtatutes anent Riſing in Arms, or Levying Wa 
generally ; Jet in all Libels duly founded thereupon, the Subſumption 
muſt condeſcend upon Particular Facts and Deeds, capable to be found 
and conſtrued a Riſing in Arms. The Common Law expreſles it thus: 
Qui injuſſu Principts beilum geſſerit, delectumve habuerit, exercitum comparave- 
rit. And our Law, A 75. Parl. 9. Q. Mary, explains what it is to rik 
in Arms; viz. That no manner of Perſons attempt to do, or raiſe any Band of 
Men of War, or Horſe or Foot, with Culverins, Piſfolets, Pikes, &c. * 
other Munition bellical e, Daily, Weekly, or Monthly Wage, 
in any Times to come, without ſpecial Licence in Writ had of our Sovereign Lid, 
and Her Succeſſirs thereto. And Sir George Mackenzie, in his Obſervatien on 
Act 2. James I. defines Riſing in Arms thus: The Riſing of Men in wur- 
like manner by muſlering them, or Forming them in Companies, or Swearing 
them to Colours. Nor are theſe Qualifications by themſelves ſufficient, un- 
leſs there be a formidable Number: And therefore he cites the Caſe d 
Macleod of Afſint, Feb. 2. 1674, where the Lords of Juſticiary refuſel 
to ſuſtain the Articles wherein it was libelled the raifing of 7 ig and 
diſpoſing of them under Colours, to be relevant; except it were alledged, 
that they were an hundred Men or upwards, and were under Colours, ot 
muſtered under weekly or daily Pay. Whence it is evident, that the Ri- 
ſing in Arms muſt be by publick and notour Appearance of Companies 
in Arms, fo as their Deſign and Oppoſition to Authority could not be 
doubted ; whereof the leaft Shadow cannot be alledged in this Caſe, 

3. Whereas the Libel bears further, That the Pannels did gather them- 
ſelves together, with their Accomplices, in Arms, with Swords and Pil 
tols, and other offenſive Weapons, in an open Correſpondence with the 
ſaid Enemies and Invaders, at the very Time of the Invaſion : It is au- 
ſwered, T hat the ſaid Article anent Correſpondence is not relevantly li- 
belled ; there being no particular Condeſcendence of any Acts of Cot- 
reſpondence paſs'd betwixt the Pannels and the Enemy, as is neceſſary 
be condeſcended on fer inferring the Crime libelled. Correſpondence 
with the Enemy, in the Common Law, is thus expreſſed; ee. hoſfibus 
nuncium literafve miſerit, fignumve dederit, feceritive delo mals hſles confilio ju- 
ventur. And no ſuch Fact or Qualifications can ever be pretended, « 
alledgedin this Caſe; and their meeting together ſo few in Number of neat 
Relations and Neighbours, as it were lawful for them to do at all times, ſo 
the accidental Circumſtance of an imminent Invaſion could never rendet 
the ſame unlawful. Nor could their Travelling together for ſome Space in 


the Country, be ſtrained to any Deſign of encouraging Enemies, ot 
to raiſe the Subjects in Rebellion; whiltt they were no other ways 2p. 
pointe 
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anne der cee den, than as they (and others of their Character) do uſually 


travel, in a mo ble-manner, without giving the leaſt Occaſion, by 
Word or Deed,to any Rebellion or Sedition. And as there was not then any 
Body of Men in Arms in the Kingdom, againſt Authority, to whom they 
dolle imagined to reſort ; ſo it is an Evidence that they had no mind of 
Convocating themſelves againſt N that they did not uſe the Means 
in their Power, b convocating their Lenants and Followers in Arms, 
either for affiſting themſelves, or giving Countenance and Encouragement 
to others on any ſuch Deſigns. | 

4. Wheteas the Libel mentions, That the Pannels did openly drink to 

Health of their Maſter, as they called him, who could be none 
elſe but the Pretender ; it is no ways relevant. 1. Becauſe the drinking of 
any Perſon's Health is not a Crime, there being no Law againſt it. 2. 
There is no Perſon named, whoſe Health is ſaid to be drunk; and there- 
fore cannot infer any Crime. And the Gloſs put thereupon, That it could 
be no other but the Pretender, is only ro ure and uncertain Inference 
of the Purſuers; which can be nowiſe ſufficient to fix a Crime upon 

who can only be anſwerable for what is clearly expreſs'd and de- 
clar'd by them, by plain Words, Writs, or Deeds. 

It was reply'd for the Purſuer, 1. That the Libel was moſt relevant, 
in ſo far as it did expreſly bear, That the Pannels did riſe and continue 
in Arms, without her Majeſty's Special Authority firſt interponed : And 
the ſaid A 5. Parl. 1. Car. II. declares it Treaſon to the Subjecti, or any 
Number of them, more or leſs, upon „ or Pretext whatſomever, to 
riſe and continue in Arms, without His Majeſty's Special Authority. And the 
particular Qualifications and Circumſtances of their ſaid Riſing in Arms, 
will from the Probation. | 

2. The Pannels riſing in Arms, leaving their own Houſes, and march- 
ing in a = thro* the Shires of Stirling and Perth, in Company with 
the other Perſons mention'd in the Libel, whereof ſome have been fince 
denounced for not Compearance, to underly the Law therefore; at the 
ſame time that the Nation was threatenedſby an Invaſion of a French Fleet, 
with Land-Forces Aboard, cannot be underſtood to be upon any other 
Deſign, than on purpoſe to encourage and ſtrengthen the Invaders, and 
in open Correſpondence with them, eſpecially whilſt the Pannels can ad- 
duce no reaſonable Cauſe for their ſo Convocating and travelling toge- 
ther; and this was ſuſtain'd Treaſon in Caldwel's Cale, 

3- The Laws libelled on, do not only make actual Riſing in Arms, and 
Levying War againſt the Sovereign, to incur the Crimes and Pains of 
Treaſon, but likewiſe any Attempt ſo to do: For an r or Conatus 
in the Caſe of Treaſon, is to be puniſhed with the ſame Pains as the 
conſummate Crime, as the Law ſays, Eadem enim ſeveritate voluntatem ſce- 
leris qua effeflum puniri Jura v:luerunt, And Attempts are reckon'd as 
Treaſon in the Acts above mention'd. 

4. The Libel bearing Art and Part, is ſufficiently relevant, notwith- 
ſtanding the Generality thercof, ſuch Libels being expreſly ordained to be 
relevant by the Act of Parliament 151. Parl. 12 Ja. 16th. So that no 
Odjection can be ſuſtained againſt the Libels as Irrelevant, _w the Ac- 
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Vrit, ot count of the Generality thereof, ſince Art and Part is libelled; which 
Crimes takes off any Objection, for not particularly condeſcending upon the 
Pannels Acceſſion to the Crimes libelled. 
ate and It is Duplyed for the Pannels to the Fit, That albeit the Riſing in 
iſe and Arms without Authority, be mention'd in General to infer the Crime of 
t inter- Treaſon, ſince the Law could not deſcend to every particular Qualification 
ty, &. that might happen to infer Riſing in Arms to be * but left the ſame 
r riſing to be determined by the Judges competent ; yet the Purſuer of a criminal 


Libel muſt adduce ſpecial Qualifications, and circumſtantiate Matters of 
Fact, that may be ſufficient to infer, That the Pannels did treaſonably riſe 
in Arms, or otherways the Libel cannot be ſuſtain'd. For as it could not 
be allowed to libel in General, that a Perſon is guilty of Murder, ſo no 
more can it be allowed to libel in General, that a Perlon is guilty of riſing 
in Arms without Authority, the Propoſitions in theſe Libels being equally 
founded in Law; but the Subſumption muſt be cleared and qualified by 
circumſtantiate Matters of Fact, inferring the reſpective Crimes; and if 
it were otherways, theſe evident Inconveniences would follow. 

As, 1. That the Pannels would be deprived of the Bencfit of Ex- 
culpations, which could not eaſily be brought to meet with general Li- 
bels; whereas ſpecial circumſtantiate Matters of Fact might have been more 
readily taken off by proper particular Grounds of Exculpation, whereby 
the Deeds condeſcended on, might be applied to other reaſonable Cauſes, 
that might wholly exclude the animus delinguendi, or delus, requiſite in 
all Crimes, 

2. This Inconveniency would likeways be inevitable, That the Aſſize 
would become judges of the Relevancy, as well as of the Probation. For if 
the Libel bearing in General the Pannels to be guilty of riſing in Arms 
azainſt Authority, ſhould be ſuſtain'd, and the Qualifications left to be de- 
termin'd by the Probation, then the Aſſize would be Judges both of the 
Relevancy and Probation ; for they behoved to determine, whether the 
Qualifications ariſing from the Probation, did amount to a Riſing in Arms, 
or other Crimes generally mention'd in the Statute: whence it might 
come to paſs, that Pannels might be put to the Knowledge of an In- 
queſt upon irrelevant Crimes; and therefore Crimes ſhould be particularly 
. as Sir George Mackenzie obſerves in his Criminals Tit. Libs. 
age 465. 

To = 2d. it's Duplyed, That whether the Pannels Travelling for ſome 
Space from their own Houſes, either for Diverſion or Buſineſs, in the moſt 
peaceable Manner imaginable, had happen'd in the Time in the threatned 
nvaſion or not, could never alter the Nature of that Deed, ſince it cannot 
© much as be pretended, that they were verſartes in iliicito ; the 1 
in ſuch a peaceful Manner fin ly with Domeſtick Servants, being unqueſ- 
nonably allowed by Law. And this Defence of the Pannels Travelling in 
heir uſual Manner, and with their ordinary Equipage, was ſo evident of 
tlelf, that the Purſuers acknowledged there could nothing culpable be infer- 
d from it at other Seaſons; but that the Crime now inſiſted on was founded, 
in that their Meeting and Travelling was the Time of the threatned In- 
alion, when a Fleet of Enetnies Ships was upon the Coaſt. And yet the 
bel does not bear, that the Pannels knew of any ſuch Deſign, or that 
de French were actually upon the Coaſt ; and * $9 this Knowledge, 
e Circumſtance which the Purſuers inſiſt chiefly to make the Crime, was, 


5 the 3 no Circumſtance at all. So that the Libel ſhortly re- 
or. V. | 
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ſolves in the Pannels Travelling with their wy Equipage, after their 
eit 


uſual way, in a peaceable Manner; which neither in common Senſe, 
nor in the Conſtruction and Interpretation of our Law, and Opinion of 
our Lawyers above-mention'd, can be pled a Riſing in Arms againſt Her 
Majeſty or Government, or give the Occaſion of the leaſt Suſpicion of 
any Intention that way. Neither can Suſpicions, albeit there had been 
more evident Grounds for them, be ſufficient to infer a Cfime : the Law 
ſaying expreſly, That ex Suſpitionibus nemo eſt damnandus, Leg. 5. F. de Pen. 
And whereas it is pretended, that the Pannels have given no reafonable Ac- 
count of their Progreſs and March at that Time; and therefore leaves 
place for the Purſuers Conjectures; the ſame is no ways of any weight to 
fortify the Purſuers Libel; it being ſufficient for the Pannels to alledge, 
That the meeting of a few Gentlemen, and Travelling with Swords and 
Piſtols, as they were hitherto uſed, does not infer a Riſing in Arms. And to 
pretend that the Pannels ſhould give ſpecial Accounts of their Progreſſes, is 
plainly to found a Criminal Charge or Libel ſuper inquirendis, and ſo ex- 
prefly years, 57 by Law : And doubtleſs it 1s ſufficient for the Pannels to 
ſay, that their Meeting or Travelling together with ſuch ſmall Retinue, and 
in ſuch peaceable and unprovided Manner, could not give the leaſt Jealouſy 
to any Perſon whatſomever; and if this Defence were not ſuftained, the 
natural Liberty of the Lieges would be very much circumſcribed ; and no 
Man could be wh but the Action of his Life which he intended ſhould be 
molt innocent, ſhould be the moſt fatal, as concluding him under Treaſon, 
and the worſt of Crimes. And the Practique in Caidwe!'s Caſe is great! 
differenced from this, in that there was a conſiderable Body of Men with 
all Sorts of Arms actually in Rebellion againſt the Government at the 
Time; and that Caldwel, with his Aſſociates, likewiſe of a conſiderable 
Number, had intercepted commen Poſts, and particularly ſome Letters to 
the Earl of Eglingtoun, a Privy-Counſellor, which was an Ouvert-Act, 
and ſufficiently 6, their bad Deſign ; beſides theſe Sentences were re- 
duced, and the Perſons reſtored per modum Juſſiciæ. | 

To the 3d. it is Duplyed, That albeit it be generally received by Law- 

yers, that Attempt or / 9 in Treaſon is puniſhable as Treaſon ; yet 
that is never to be underſtood of a naked Deſign or aus animi; the Law 
ſaying expreſly, that Cogitationis parnam nemo patitur, Leg. 18. F. de Pan. 
and neminem qui male facere voluit plecti equum eft niſi quod fattum voluit etiam 
fecerit. But that Voluntas or Conatus mention'd in Law, muſt break out in- 
to an external Act; if not conſummating the intended Crime, at leaſt in 
choating the ſame, ſo as to become a Deed obvious to the external Senſes, 
before it can be ſubjected to the Cenſure of human Laws. And albeit Do- 
lus or Propeſitum be requiſite in all Crimes; yet not as it is latent in the 
Mind, but as it is expreſs'd and declar'd by an external Act. And ſo 
Mattheus de Crim. in Prol:g. ſays, Dolo contrabi crimen diximus, per dolum 
autem fatum doloſum intelligimus. As it is clear by the expreſs Statutes li- 
belled upon, particularly the ſaid A# 2d. .. 2. Parl. 1/t Ch. II. That 
Treaſonable Intentions ſhould be expreſſed and declared by Writing, 
Printing, or adviſed Speaking, before the ſame can be ſaid to have inferred 
the Pains mention'd in the Act; yea, even where there was Writing al- 
ledged upon; yet in Mr. Robert Caddel's Caſe, that was not found ſuffi- 
cient to infer the Crimes in the Statute, unleſs it ſhould have been 
qualified, that the Writing was publiſhed, and out of the Writer's Hand, 
whereby the Attempt would become manifeſt ; and in the Caſe of an 
Ouvert-Act, which was the Point upon which Balmerino's Trial proceed- 
ed, and without which no Crime could have been found againſt him. And 
in the preſent Caſe, as the Pannels had truly no manner of ill Deſign, ſo 
no external Act whatſomever is, or can be condeſcended on, either of 
Word or Deed, that infers any Deſign of the Pannels to oppoſe Autho- 
rity, or to act any thing contrair to Law, or their Duty to the Sovereign ; 
for as they uſed their natural and innocent Liberty of Travelling in a 
peaceable Manner with their near Relations and Neighbours, for their 
Diverſion or Buſineſs, ſo when they were called by Authority, they did 
not abſent or withdraw themſelves, but readily appeared and gave Obe- 
dience, upon the firſt Citation, 

To the 4th. it is Duplyed, That the Libelling of Art and Part, is not 
ſufficient to exclude the ObjeRion upon the Generality of the Libel, be- 
cauſe Art and Part relates to the particular criminal Facts and Qualifica- 
tions thereof libelled, and includes an Alternative, that the Perſon com- 

lain'd upon, was either Actor, or Art and Part of the criminal Facts and 
Deeds particularly libelled. Which general and indefinite Qualification 
of Aeceſſion, Law and Cuſtom had not allowed, without a more ſpecial 
Condeſcendence of the Parties Acceſſion to the Deeds libelled, which could 
only be certainly and 2 known by the Probation : But ill that does 
not take off the Neceſſity of ſpecial Condeſcendences of the Qualifications 
that make up the principal Crimelibelled, without which Pannels could not 
have the Benefit of Exculpations ; nor could the Relevancy be determined 
by the Judges, but remitted with the Probation to the Aſſize, which always 
has been cautiouſly ſhunned as of dangerous Conſequence. And in the pre- 
ſent Caſe, the ſuſtaining of the Libel in the Generality thereof above- men- 
tion'd, would be a moſt dangerous Preparative; it being evident, that if a 
few Gentlemen, Meeting and Travelling together with their ordinair Re- 
tinue and Equipage, which is generally with Swords and Piſtols, could be 
thought to fall under the Act of Parliament of Riſing in Arms without the 
Sovereign's Conſent, no Gentleman in the Kingdom could be free from 
Grounds of a Criminal Proceſs, if the bearing ſuch Weapons ſhould be con- 
ſtrued a Riſing in Arms; and few or many making no Difference, as the Pur- 
ſuer contends, it would neceſſaril y follow, that two or three Perſons meeting 
or Travelling with Swords or Pittols, might be liable to a Proceſs of Trea- 
ſon, as riſing in Arms without Authority ; which were moſt abſurd, and of 
dangerous Conſequence to the Lieges. And as no Company can ever be 
found to have met and travelled in a more peaceable and inoffenſive manner 
than the Pannels have done, doing no Injury by Word or Deed to any Per- 
ſon whatſomever, and travelling in ſuch a ſimple Manner, as did exclude 
all imaginable Jealouſy of their having any Warlike Deſigns, or creating 
the leaft Diſturbance to themſelves or others, and giving a ready Obedience 
when called by Authority on a ſimple Citation: So they ought to be 


Aſſoilzied from the ſaid groundleſs and irrelevant Libel. 

The Pannels ſhall not take up the Lords Time in informing more parti- 
cularly upon the other Circumſtances of the Libel, ſuch as drinking of 
Healths, Correſpondence, and enticing of the Country; by reaſon that my 
Lord Advocate did not infiſt upon theſe in the Debate, but on! y pretended 
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(635). * | 
to have libelled them as Aggravations, which is of no Moment in a Proceſs | 


of Treaſon, and can be i 
Crime libelled 1s ſo manifeſtly elided. Sie ſubſcribitur, © 


Information for her Majeſty's Advocate againſt the 


—_— 


no manner of Effect in this Caſe, where the 


* 


Alexr. Macleod. 


Lairds of Keir, Touch, and others, nom 
Priſoners in the Tolboath of Edinburgh. 


here premiſed, before he offer to anſwer and remove the Exceptions 
and Objections made a ainſt it for the Defenders; takes leave to remem- 
ber, what cannot well be forgot, That the Occaſion of the preſent Ttial 
was an actual Invaſion of an Enemy-Flect with French, Iriſb and Popiſb 
Forces aboard, in March laſt, threatening an imminent Invaſion upon 
our Coaſt, to deſtroy her Majeſty, and all her good Subjects, and ruin 
our Religion, Laws and Liberties. . 

Which Invaſion was the more formidable, that. it was intended and 

carried on by Papi/?s and French, and by Jriſb e the Dregs of both, 
which are certainly the worſt Characters that can be apprehended in an 
Enemy. 
1 While we ſtood thus threatened by ſuch Encmies that had riſen up 
againſt us, and were ready to ſwallow us up quick, fo that the Waters had 
overwhelmed us, and the Stream had gone over our Soul, if GOD had 
not appeared for us; and Her Majeſty, by his Bleſſing upon her careful 
and moſt vigilant Conduct, interpoſed for our Delivery, and when the 
Enemy was upon our Coaſt, and ready to enter our Firth, and when all 
cood Men were in the greateſt Suſpence of the ſaddeſt A rr of 
what might enſue, by turning our Country at leaſt to a Field of Blood, 
and Scene of all Confuſions and Miſchiefs : Yet there were found amongſt 
us, even among Scots Proteſtants, a Knot of Men who may juſtly ſeem to 
have wiſhed and longed for that which all Meh beſides feared. 

It is now indeed made an Argument to exculpate, that they were ſo few; 
and yet it may far more reaſonably be wondered, that there was ſo much 
as one Man to be found of ſuch a deſperate Reſolution and Practice. 

The Five Gentlemen now in the Pannel, being of the Knot mentioned, 
ſo ſoon as this Invaſion was noiſed abroad, and when it was brought juſt 
upon our Coaſt, then they think fit to leave their Houſes, and going with 
their Horſes and Servants,. and al] well armed with Swords and Piſtols, 
and other invaſive Weapons, they riſe and continue in Arms, without any 
lawful Authority interpoſed : And thus 3 in Arms, and march- 
ing from Place to Place in ſeveral Shires, and for ſeveral Days and Nights, 
as it were in Correſpondence with the forefaid Invaders, aid what in them 
lay (if not to riſe to their Aſſiſtance, at leaſt) to diſturb Her Majeſty's good 
Suhjects, from the Oppoſition and Defence that was at that Time 
ſo neceſlary. 

It's true, when their Hopes were diſappointed, then they ſhrunk home, 
and ſuch of them as had more to loſe than they knew how to ſave other 
ways, compeared and rendered when called ; when others of them that had 
no more Guilt, but leſs to loſe, thought fit to retire and abſcond : 
Whereupon Her Majeſty moſt juſtly ordered, that the Perſons now in the 
Pannel ſhould be brought to this preſent Trial. 

Thelndictmeut exhibit againſt them founds, upon moſt plain and poſitive 
Laws and Acts of Parliament, That none rebel openly againſt the King's Per- 
ſon or Government; That none levy War and take up 7 againſt the King 
und His Government ; And that for any of the Subjects, more or fewer, to roſe 
and continue in Arms upon any Pretext, or to attempt re joe without His 
Majeſty's ſpecial Authority firft interponed, it all be High-Treaſon ; and 
that if any levy War, or take up Arms againſt the King, or entice Strangers 
or ethers. ts invade, and expreſs and declare ſuch treaſ.nable Intentions, be ſhall 
be acjudged a Traitor, and puniſhed as in the Caſe of High-Treaſon. And then 
the · Indictment ſubſumes, in the very Terms of the Law, That at ſuch a 
Tims, and in ſuch a Manner, and with the other Circumſtances mentioned, 
the Defenders did actually riſe and convene, and continue in Arms without Her 
Majefly's ſpecial Authority firſt interponed ; which in Law is juſtly conſtrued to 
be the Levying of War, and taking up Arms againſt Her Majefty, and did 
plainly appear to be in a real Correſpondence with, and for the Enccuragement 
of the French Invaders; whom thereby, and etherways they did entice, to the 

invading of Her Majeſty's Dominions, and the deſtroying of Her and all Her 
go, Subjects : Gf which Crime the Defenders being Atters, Art or Part, 
ourht to be puniſhed with the Pains of Lato. 

Jo this —— the Defenders made Anſwer, denying the Crime 

libelled with all its Qualifications; that the Indictment is not relevant, 
in reſpect it doth not condeſcend upon any Ouvert-Act or Deed that can 
be ſtretched to infer the Crime, or any treaſonable Intention; and that all 
the Acts of Parliament libelled upon, require ſuch open Facts and Deeds; 
and the Act of Parliament, Car. II. Parl. 1. Sf. 2. requires expreſly, 
That by Writing, Printing, Preaching, or other malicious and adviſed ſpeaking, 
ſuch treaſonable Intentions ſhould be expreſſed or declared; nothing 2 which 
can be found in this Caſe. 

To which it is replied, 1. That it is granted, That neither inward 
Thoughts nor Intentions, unleſs ſome way exprefled or declared, can be 
made criminal, and far leſs treaſonable ; but on the other Hand, when 
the Law and Acts of Parliament does ſet down a ſpecific palpable Deed, 
ſuch as riſing and continuing in Arms, which is viſibly an open Ouvert- 
Act, and requires no more for the declaring of the Rebels Intention, 
ſave his ſo riling and continuing in Arms, without having Her Majeſty's 
Authority interponed ; what more can be required, either as to the Ouvert- 
AR, ſince the Fact itſelf is truly and openly ſuch ; or as to the Certainty 
of the Parties Intention when the Law hath aſcertained it, viz. By the 
want of Authority; which is plainly the preſent Caſe ? But 2. It is to be 
adverted, That our old Laws libelled upon, do indeed bear open and no- 
tour Rebellion: As likeways, The levying of Jar againſt the King and His 
Perſon and Government : But theſe Laws having bcen found very liable to 
the very Exceptions that the Defenders now make againſt the Indictment 
when in the Year 1661 this came to be conſidered, and the Parliament 
judged fit to aſcertain and define the Crime of Treafon, ſo as every Man 
might moſt plainly underſtand it,, and that there could be no Place for any 
ef the former Evaſions: The AR of Parliament condeſcends upon riſing 
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and continuing in Arms, as the yery open and Ouyert-AQ requiſite & 


: 
- 


the Crime; \#nd'Witha}-fixes the treaſanabie Intention upon this one Qui. 


= 


lification;; That the riſing and continuing in Arms, is without His Ma. 


jeſty's Authority interponed, a Negative that proves itlelf, and require 


no other Evidence. 
| 1. Sf." 2. Cap. 2: requires, That ſuch treaſonable Intentions ſhould be 


3. As to what the Act of Parliament, Car. FI. 5, 
expreſel 


and declared; theſe Words are plainly ſubjoined to a long Enumeration of 


| 


| 


minal. 
| deleftumve habuerit exercitum comparaverit, &c. And our Act of Parlia. 


ſeveral Points and Kinds of Freafon, and are certainly only to be applied 
to the Cafes wherein the Intention may be doubtful, but can never, in an 

good Senſe or Reaſon, be applied to ſuch Deeds as the Law itfelfdeclares tf, 
de open, and to import the Intention, ſuch as riſing and continuinę A 


Hi: Majeſty's Advocate, holding the Indictment as repeated, and 


Arms, levying of War, or taking up Arms, where both the Deed 
— whe GianifeRt; and by ** declared and condemned. 1. 
effect to alledge, where there is an open rifing in Arms, or a levying of 
War, or the Maintaining a Fort or Garriſon, That yet the Intention 
ſhould be deſiderate, where the Law requires no more to prove, but that 
it is done without Authority, is viſibly abſurd. _ © 

Secondly, Where itis objected, that albeit riſing and continuing in Arm, 
without Her Majeſty's Authority be undoubtedly Treaſon, yet it muſt ſtil 


| be qualified by ſome Circumſtances of Fact, Word or Writ, to infer the 


Intention; and to libel riſing in Arms is but general, and it ought to be 
cleared by ſome particular Fact and Deed libelled, to make the riſing cri. 
hus the common Law fays, Qui injuſſu princ pis bellum ge erit, 


ment, Q. Mary, explains the Matter, wiz. That no Man raiſe Bands « 
Men of Weir on Horſe or Foot, with Piſtols and other bellical Arms, for Dell 
or Monthly Wages, without ſpecial Licence, cc. 

To all which it is anſwered, That it is granted by the De that 
riſing and continuing in Arms, if duly qualited to be againſt Her Majeſty 
is undoubtedly Treaſon : But then is it not as evident, that all the Qua- 
lification that the Act of Parliament requires, is, that the ſame be done 
without Her Majeſty's Authority? So that where the Qualification is ſo 


. plainly defined, to require any farther, is to impoſe on the Law. Ir; 


true, that the Act Queen Mary, ſpeaks of raiſing of Bands of Men of 
Weir, and keeping them under Pay ; and the Common. Law may alſo 


have ſomething of that Nature. But if the Act of Parliament 1661, 


thought fit ſo far to ſecure the Prerogative as to cut ſhort and forbid all ti. 
ſing in Arms without Her Majeſty's Authority, under the Pain of Trea- 
ſon, is not this plain Law, which the Defenders could neither miſken, 
nor ought to have tranſgreſſed? 

The Caſe of Affnt is much infifted on, That it was not found to be 
a treaſonable Riſing, unleſs there had been more than an hundred Men con- 
vened, and muſtered under Colours and Pay. But, 1. A Practick cannot 
change the Law. 2. The Reaſon of that Practick is manifeſt, viz. That 
Affints Convocation was covered with another Colour and Pretext, and was 
certainly not againſt the Government; and therefore the ſaid Qualifica- 
tions were required, which doth no ways hold in this Caſe, 
For to deal plainly, and to cut off all the Defenders groundleſs Pretexts, 
that they were only innocently convencd, that they had no Arms, but 
ſuch as are ordinary, and allowed to Gentlemen in their Travelling; that 


| _ were only a ſmall Number of Friends and Neighbours for their Di- 
ver 


rſion and Recreation: That they had no Correſpondence with the In- 
vaders, tho” their meeting and travelling together happened about that 
Time: And lay, That if they ſhould be overtaken on the Fact and Deed 
libelled againſt them, none could be in Safety to travel with Arms, even 
in the ſmalleſt Company. | 

To all this it is anſwered, 1. For all that the Defenders have alledged a 
can alledge for Excuſe, yet their meeting and marching in Arms, at the 
Time and Manner that they did, is generally under this Prejugee by all 
that ever heard it, that it was at leaft the Height of Folly, and had the 
worſt of Appearances. 

But 2. If the Defenders would have the Deed to be conſidered with all 
its Circumſtances, it is not declined, Now as to the Deed itſelf, it is 
open and palpable, viz. riſing and continuing in Arms, 2. It has all the 
Qualification that Law requires to make it criminal, viz. That it ws 
without Her Majeſty's Authority being interponed. But 3. Admit of al 
the Circumſtances that the Defenders can alledge for alleviating, are they 
not only bare Suppoſition and 8 What if they meet by Ren- 
counter? What if they met for Diverſion? Are not ſuch Meetings ct. 
dinary? And what was acted by them againſt the Government ? All 
which do not import ſo much as one politive colourable Excuſe. Wheres 
to conſider the Deed certainly condemned in Law on the other ſide, wit 
its undeniable Circumſtances, viz. That the Defenders left their ow 
Houſes, having no juſt Occaſion to invite them abroad: That they met 
in ſuch a Company as perhaps all of them never met before; that the 
met well mounted, and with Swords and Piſtols of all Sorts, better 25. 
pointed than moſt Men that go to War ; that they were thus well mounts! 
and armed, beyond what the ny and Act of Parliament 1693, allows! 
Men of their Faſhion, there being none of them qualified to the Gove 
ment; that all this happened when the Invaſion was generally know! 
and juſt upon our Coaſt : That they marched backward and forward is 
ſeveral Days and Nights, as it were hovering in expectation of what the 
look'd after: That they did not at all diſſolve and go home, until thei 
Hope of the Invaſion was loſt ; and that fince ſeveral of them have a 
ſconded. Can any Man lay and reflect upon theſe Things together, ut 
he muſt ſay, That beſides their being clearly Guilty in the Terms of Las 
as having riſen and continued in Arms without her Majeſty's Authority 
which in the Conſtruction of Law is to levy War againſt her Majeſty, 
their Intention was as treaſonable as the Law preſumes: So that upon ti 
whole, this Judgment may be both righteouſly and ſafely paſs'd in tb 
Matter, viz. That their riſing and continuing in Arms at the Time 
in the Manner, and with the other Circumſtances libelled, without bf 
Majeſty's Authority firſt interponed, was Treaſon, unleſs they could & 
culpate, by at leaſt ſome colourable or probable Pretext, which they ne 
can prove, or have ſo much as alledged. 

Nor could a Judgment of this Nature ſo clearly founded, be of & 
leaſt ill Conſequence or Inconvenience, ſince every ordinary Meeting bea 
its own Excuſe ; nor can indeed a lawful Meeting of this Sort be fourd 
without Excuſe. And further, it would ſecure the Government, acco 
ing to the true Intention of the Law, againſt all ſuſpicious and evil 
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2 anders object, That the Indictment dath not libel relevantly, 
e e ee e, thould be 
—alified by a Conde ſcendance on the particular Acts of Correſpondence ; 
W as the Common Law exp m 
FA umbe dadrrunt, Ffeceruntque dolo malo quo baftes confalio juventur. 
Me To which it is anſwered; If Correſpondence with Invaders had been 
"the principal Crime libelled, the Defenders might have contended for 
20 Condeſcendance guo mode they correſponded : But when the Cor- 
reſpondence is only libelled, viz. an open and real Correſpondence, by 
their riſing at the ſame Time in Arms without Authority, that a Foreign 
Enemy was actually invading : This real Correſpondence, or this Cor- 
reſpondence in re e, is more than ſufficient to make out the Preſump- 
tion of Law z viz. That their Riſing aud Continuing in Arms without 
Authority, was plainly inſt Authority. If at the time of the Invaſion, 
ſome Hundreds of Life Rected Perſons had got together in Arms; would it 
have been doubted, but that their getting * png at that Time in Arms, 
without Her Majeſty's Authority, was really to correſpond with the In- 
vaders, and to countenance and encourage them in their Invaſion? If 
then all the Difference be, that the Defenders did convene in a ſmaller 
Number; it only remains to be conſidered, That the Act of Parliament 
doth expreſsly declare againſt any Number, their Riſing and Continuing 
in Arms without Card © and that the ſame is T reaſonable ; which 
fully reaches the Number libelled. 
As to what is added, of their being ſo ſmall a Number, and only armed 
in the ordinary Manner accuſtomed by Gentlemen Travellers z it is 
already anſwered ; and withal it is certain, that the 1 Miſchiefs 
may have their riſe from ſmall Beginnings. And as for the Defenders, 
they were very early in their Appearance, and viſibly did what in them 
lay, both to encourage the Invaders, and to raiſe an Inſurrection in the 
Country : And it was wy the Goodneſs of Gop, and her Majeſty's vigi- 
lant Conduct, that cut off both their further Hopes, and the increaſing 
of their Numbers; which might have been infallibly expected, if the In- 
vaſion had ſucceeded. | ; 
The Defenders take notice of that Part of the Indictment, which 
alledges, That they did openly drink the good Health of their Maſter, 
who could be none elſe but the Pretender; which they alledge is noways 
relevant to infer the Concluſion of the Libel. | 
To which it is Anſwered, That the foreſaid Drinking having been only 


mentioned in the Libel for a further Illuſtration of the Defenders Inten- 


tions, it is granted, that per ſe it is not relevant to infer a Crime. But, 
2. Being joined with the other Circumſtances above mentioned, even in its 
doubtfu Senſe, it cannot be denied to import a further Diſcovery of theſe 
Gentlemen's Intentions, in appearing and cotincleg in Arms without 
Authority; which (in effect) is the principal Crime {ſufficiently declared 
by the Act of Parliament itſelf, tho" it were not adminiculate by this and 
the other Circumſtances above-mentioned. : 
The Defenders go on to reſume and anſwer the Charge brought againſt 
them; but the whole of the Matter _ above abundantly cleared, it 
may ſuffice to notice, that they ſtill inſiſt, That the Riſing in Arms libelled 
without Authority, is but general, and ſo could not infer the Crime of 
Treaſon, unleſs more particularly qualified : Whereas it is certain, that 
the Riſing in Arms is a ſpecifick Act; and of the which, if libelled cir- 
cumſtantiately as to Time and Place, as it here is, makes a moſt parti- 
cular Libel : and for qualifying the Intention of the Act, and of the Riſers, 
all that the Law requires, is, That the riſing and continuing in Arms, 
be without her Majeſty's Authority firſt rapes; 1K which, in the Con- 
ſtruction of Law, is to levy War againſt her Majeſty, 

The Defenders alledge, That to libel riſing in Arms in general, is no 
better than to libel Murder in general: But if Murder be libelled cir- 
cumſtantiately, as to the Perſon Murdered, and the Time and Place, 
the Libel is no doubt particular and relevant, without any further Quali- 
fication. What then ſhould hinder, why riſing and continuing in Arms 
circumſtantiately libelled as to Time and Place, and plainly qualified as 
the Law requires, (viz. without her Majeſty's Authority) ſhould not alſo 
be a 2 and relevant Libel of Treaſon ? 

But the Defenders ſay, That by ſuch a Libel they are deprived of the 
Benefit of Exculpation. But this is wholly groundleſs; it having been 
often ſaid, That if the Defenders can but qualify any. probable Pretext 
for their riſing and continuing in Arms without 'Authority, to take off the 
Preſumption of the Law, it ſhould be admitted : But when they can 
qualify no Pretext, nor can aſſign the leaſt probable Cauſe for their riſing 
and continuing in Arms as they did, except it was to countenance Invaders, 
or to raiſe Inſurrections within the Country; how is it poſſible, that this 
their riſing in Arms without Authority, as is libelled, ſhould not be 
Treaſon ? Nor is there any thing here left to the Judgment of the Aſſize, 
ſave moſt plain and palpable Matter of Fact ; viz. That the Defenders 
roſe, and continued in Arms; which being qualified as the Law requires, 
viz. That it was without her Majeſty's Authority, it inevitably preſumes 
the treaſonable Intention; which being further joined with the Circum- 
ſtances mentioned in the Indictment, cannot but evince to all Men, That 
the riſing and continuing in Arms without Authority, and in the Cir- 
cumſtances above-mentioned, was an Ouvert-Act of Rebellion ; ſpecially 


when nothing is, or can be adduced, to give it a more probable Interpreta- 
tion. | 


The Defenders inſiſt much, That they were not ver ſantes in Illicito; 


That they only went out for Diverſion, or Buſineſs, with their ordinary 
Arms and Servants: But what can be more [l/icitum, than to riſe and 
continue in Arms without Authority ; the very Deed forbid by the Law 
as Treaſonable ? And what need of any further Qualifications of their 
Intention, ſince the Law makes without Authority to be ſufficient ? And 
the Indictment doth alſo ſuperadd moſt pregnant Circumſtances, to verify 
their ill Intention; which are not ſo much as offered to be cavilled, ex- 
cept by, What if this? or, What if that? which plainly ſignify nothing. 

The Defenders ſeem to inſinuate, That they did not ſo much as know 
there was an invading Fleet upon our Coaſt : But it is ſo notour, that at 
that Time the Invaſion was univerſally known, and likewiſe ſignified by 
« Proclamation, That this Alledgeance is manifeſtly diſingenuous. 


5 8 . 8 rr. 
e High-Treaſon.1 


refſes it, That Heflibus, nuncium literaſue 


ö 
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But the Defenders furzher alledge (E/), That riſing and continuing 


in Arms, as they did, was ſuſpicious ; yet Suſpicions cannot found a 


Libel of Treaſon. But the Defenders advert not, That it is not Matter 


of Suſpicion that is objected, far leſs their travelling with their ordinary 
Horſes, Arms and Equipage, as formerly they were wont; but plainly 
that at ſuch a Lime, when the Country was openly invaded by a foreign 
and moſt formidible Enemy, they, being never qualiticd to the Govern- 
ment, ſhould have run together in Arms without her Majeſty's Authority; 
which is all that the Law requires to make them guilty, and which, in 
effect, with the other Circumſtances libelled, declares their treaſonable 
Intentions to a Demonſtration. 

The Defenders ſay, That their Caſe differs from Caldwal's : But albeit 
they may vary in ſome Circumſtances, yet 'tis certain, that as to the main, 
Caildwal and his Complices were found guilty of Treaſon, only for their 
raiſing of about Thirty or Forty, and continuing in Arms without Au- 
thority, when there was another Party in the Country engaged in an open 
Inſutrection. So that the Defenders have in like manner riſen and con- 
tinued in Arms without Authority, when. there was a far more dreadful 
Enemy imminent upon our Coaſt, cannot but fall under the ſame Con- 
ſtruction. And that Caldwal's Proceſs and Doom was afterwards reduced, 
ſignifies nothing; ſince it was reduced for Reaſons wholly different and 
alien from the Caſe in Hand, and which are ſo well known, as they need 
not be repeated, 

The Defenders do alſo endeavour to take off what was alledged from 
the Act of Parliament, That even the Attempt and Conatus in this Caſe is 
condemned, by telling us, that this Conatus doth alſo require an Ouvert- 
Act. But Ee, it be ſo; what more Ouvert-Act can be required, than 
open Riſing in Arms? And what Doubt can there be of the Intention 
and Deſign, when both the Act of Parliament, and the other Circumſtances 
of the Deed, do ſo fully clear it? And therefore it is in vain to notice either 
Caldwal's Caſe, wherein there was indeed no Sentence; or yet Balmerino's 
Caſe, where the Ouvert- Act was thought to be doubtful ; when the riſin 
and continuing in Arms is, in this Caſe, an Act both Ouvert in itſelt, 
and expreſsly defined to be ſuch by the Act of Parliament. 

The Defenders are at ſome Pains to make it believed, That the Libel- 


cate adheres to his Indictment, as libelled and qualified with Art and Part. 
2. Though Art and Part be libelled, and the Act of Parliament makes it 
a Supplement for Relevancy in all Caſes; yet her Majeſty's Advocate 
finds no Neceſſity te enter further into that Debate, than to adhere as 
above ; _—_ that his Indictment is founded on clear Law, and that he 
as clearly ſubſumes in the Terms ef Law; viz. The riſing and con- 
tinuing in Arms without her Majeſty's Authority interpoſed ; the Levy- 
ing of War, and taking up Arms againſt her Majeſty, and open Cor- 
reſponding with her Majeſty's Enemies, and our Invaders ; Ara not 
only by the above-mentioned real Correſpondence, but even by en- 
ticing them otherways to invade, as ſhall be proven, if ncedful. All 
which are too manifeſtly Acts and Deeds of Rebellion, to need the con- 
ſtructive Support of Art and Part, further than that Actor Art and Part, 
are perpetually connected together. : 

And therefore, upon the whole, ſince, as hath been ſaid, the Countr 
was (at the Time libelled) in tho meſt imminent Hazard of a moſt de- 
ſtructive Invaſion ; and that at that very Time, the Defenders, to the 
_ Surprize and Aſtoniſhment of all ba Majeſty's good Subjects, did 

ee out in Arms, and convene and march, and troop together in Arms, 
without her Majeſty's Authority, which in Law is ſufficient; and that, 
with the other aggravating and moſt concludent Circumſtances above 
libelled, which were not offered to be taken off with any rational or pro- 
bable Pretext; It appears to be without Queſtion, That the Defenders 


in the Pains thereof. 


In Reſpect whereof, &c. 
Sie ſubſcribitur, 


JA. STEUART, 


— 


URIA JUSTICIARIA S. D. N. Regine, tenta in novo 
(*? Seſſionis Domo Burgi de Edinburgh, Vigeſimo ſecundo Die Menſis 
Novembris, Milleſimo Septingenteſuno Octaus; per Nobilem & Po- 
tentem Comitem, * Comitem de Cromertie, &c. Juſticiarium 
Generalem, & Honorabiles Viros Adamum Cockburn de Ormiſtoun, 
ys Clericum; Dominos Joannem Lauder de Fountainhall, 

ulielmum Anſtruther de codem, & Gilbertum Eliot de Minto ; 
Magiſirum Robertum Steuart de Tillicoutrie, & Magiftrum Jacobum 
Erſkine de Grange; Commiſſunaries Tufticiarii Diet. F. D. N. Reginæ. 


; Curia Legitime Affirmata. 
Intran. 

James Stirling of Keir. 

Archibald Seaton of Touch, 

Archibald Stirling of Carden. 

Charles Stirling of Kippendavie ; and 

Patrick Ldmonſton, of Newtown, 


Indicted and accuſed at the Inſtance of Sir James Steuart, her Majeſty's 


Advocate, and as 2 ſpecial Warrant for that Effect, for the Crime 


of Treaſon and Leſe-Majeſty, in Manner mentioned in the Indictment 
raiſed againſt them thereanent. 


PURSUERS. 
Sir James Steuart, her Majeſty's Advocate. 
Sir alter Pringle, and Sir Francis Grant, Advocates. 


Procurators in DEFENCE. 


Sir Patrick Home, Mr. Walter Steuart, 

Sir David Forbes, Mr. John Elphing/lon, 

Sir James Steuart, Mr. Colin Mackenzie, 

Mr. Alexander Macleod, Mr. Charles Cockburn, and 
Mr. James Graham, Mr. David Lauder, Advocates. 


The 


ling of Art and Part cannot ſuſtain this Inditment. But, 1. The Advo- - 


fall under all the Concluſions of the Libel, and ought to be made liable 
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Tue Lords, Juſtice-General, Juſtice-Clerk, and Commiſſioners of Juſti- | 


ciary, having conſidered the Indictment at her Majeſty's Advocate $ In- 
ſtance, 7 ames Stirling of Keir, Archibald Seaton of Touch, Archibald 
Stirling of Car 


, Charles Stirling of 1 and Patrick Edmon/ton of 
New Pannels, with the foregoing Debate thereon ; THEY F N, 
The ſaid Pannels, their riſing and continuing in Arms without her Majeſty's 
Authority, and actually Correſponding with an open Enemy upon the Coaſt, 
ready to invade this Part of Great Britain called SCOTL AND, Relevant. 
to infer the Pains of Treaſon libelled * the Pannels; and repel the 
whole Defences proponed for the Pannels, and remit the whole to the 
Knowledge of an Aſſize. Sic ſubſcribitur, 
| N C ROMHERTIE, I. P. D. 


The ſaid Lords, for ſeveral Cauſes and Conſiderations, continued the 
Dyet of the ſaid Cauſe till Three a-Clock in the Afternoon; and ordain- 
ed Aſſizers and Witneſſes to attend then, ilk Perſon under the Pain of 
hundred Merks, and the Pannels to be carried back to Priſon. | 


Poft Meridiem. | | 
URIA JUSTICIARIA S. D. N. Regine, tenta in nous Seſ- 
flonis Domo Burgi de Edinburgh, Vigeſims ſecunde Die _ No- 
vembris, Milleſimo Gptingentefins Ofave ; per Nobilem & Potentem 
Comitem, Georgium Comitem de Cromertie, &c. Juſticiarium Generalem, 


| & Honorabiles Viras Adamum Cockburn de Ormiſtoun, Fufticrarium 
Clericum ; Dominos Joannem Lauder de Fountainhall, Gulielmum 


Anſtruther de codem, & Gilbertum Eliot de Minto z & Magiftrum 
Jacobum Erſkine de Grange; Commiſſionarios Fuſticiarii Di#t. S. D. N. 
Regine. | 
s Curia Legitime Affirmata. 
Intran. 
James Stirling, of Keir. 
Archibald Seaton, of Touch. 
Archibald Stirling, of Carden. 
Charles Stirling, of Kippendavie ; and 
Patrick Edmon/lon, of Newtown. 


Indicted and accuſed at the Inſtance of her Majeſty's Advocate, and as 
having ſpecial Warrant for that Effect, for the Crime of Treaſon and 
Leſe-Majeſty in Manner mentioned in the Inditment raiſed againſt them 
thereanent. 8 


P URS U ERS. 


Sir James Steuart, her Majeſty's Advocate. 
Sir Waker Pringle, and + 
Sir Francis Grant, 

Advocates, 


Procurators in DEFENCE, 
Ut ante. 


$8 1: © 
Sir Thomas Young, of Roſebank. 
ohn Hamilton, 2 of Net battle. 
Villiam Turnbul, of Currie. 


ames Kinloch, of — — 

ames Deans, of Waodbouſclie. 
Henry Niſbet, younger, of Dean. 
Sir James Fleeming, of "Rathobyres. 
Sir Jehn Clark, of Pennycook. Hs 


ohm Hunter, Merchant in Edinburgh. 
avid Cleland, Merchant there. 


James Gordon, Merchant in Edinturgh. 
Gilbert Campbell, Merchant there. 
William Duncan, Merchant there. 
Alexander Brown, Merchant there. 
Robert IValwoed, Merchant there. 


The Aſſize lawfully ſworn, and no Objection of the Law made by the 
Pannels in the contrary. 
The Purſuer for Probation adduced the Witneſſes after Deponing, viz. 


Mr. David Fenton, in Dunkeld, aged forry Years, or thereby, married ; 
' ſolemnly ſworn, purged of partial Counſel, examined upon the Libel, 
depones, That about the Timelibelled, 2 the twentieth or twen- 
ty-firſt of March; tho' he knows not the Pannels Names, yet, by their 
Faces, he remembers e at his Houſe at Dunkeld, ſome of them two 
Days, and ſome but one Day; that two of them, that came there on Sunday, 
went away on Monday Morning; viz. Carden and Kippendavie ; and that the 
reſt went away from his Houſe on Tueſday. Depones, That all of them were 
in Arms, all of them having Swords, and ſome Piſtols; but he cannot remem- 
ber how many Pair of Piſtols he ſaw. That nine of them owned themſelves 
to be Maſters; and that there were ſeven Servants ; and that he ſaw no other 
Weapons but Swords and Piſtols, as faid is. Depones, That all the Maſters 
lodged in his Houſe ; but that the Servants and Horſes lodged in common 
Stables. Depones, That he did not hear any of them ſpeak of the Govern- 
ment, or the 128 that was then intended: And that he knows nothing 
of their Purpoſe or Deſign of coming to his Houſe, or why they were to- 
- gether. Depones, That when they went away, ſome of them went to the 
Eaſt Boat on the Water of Tay, in the way towards Perth; and others of 
them croſſed at the t Boat, in the way towards Strathbrand. And this 
is all he knows, and is the Truth, as he ſhall anſwer to GOD. 
Sic ſubſeribitur, Da. Fenton. 
CROMERTIE. 


Febn Maccleran, Change-keeper at the Bridge of Turk, aged forty- ſix Years 
and upwards, married; ſolemnly ſworn, purged of partial Counſel, examin- 
ed upon the Indictment, and Interrogate, depones, That about the fifteenth 
of March laſt, he ſaw the five Pannels at his Houſe, but that he was not at 
Home when they came, and came Home the next Day: And that he ſaw 
with them, Milliam Grabam, Alexander Stenart, Brother to Ardvorlich, and a 
Brother of Touch's ; and remembers af none others, but ſome Servants, whoſe 
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Names he Endys not. That they 


Morning; and chat ali of tem had Swords, and ſome of them had Pity” 
and ſaw them have ſome few Gu | 


| m h ne fey but he knows” not how many. De. 
panes, That be was not ſent on any Meſſage, nor knows of none 24 chere 
£ 


* 


his Houſe ſtraight Zaffu 
Conſe 


being further Interrogate, if he heard the Pannels ſpeak 
ment, or of King James, or the Prince of Malis, or of the OS 
on, or of their landing in any Place in the North; depones Vea. 
tive. And this is alſo the Truth, as he ſhall anſwer to 685. * 
Sie ſubſcribitur, © | ohn Maccleres, 
Wt | ROME RTI. 
Daniel Morriſen, Servant to the Laird of Tir, aged twenty-three v 
or thereby, unmarried, — ſworn, purged of — Count, wing 
ed and Interrogate, depones, That about the Time libelled, he faw thePan- 
nels, with ſome others, to the Number of ten or twelve Horſe, at Dun tel, 
and at Appinadove, and at the Head of Lachearn; and that they had Sword 
and Piſtols, but no other Weapons that he ſaw ; depones, That the firſt Place 
he ſaw the Pannels, was at a Place near the Bridge of Turk, and went then to 
Appinadove, and from that to Danleld; depones, That he heard, that there 
was one Campbell who commanded a Party at the Bridge of Allan, and that 
Keir being informed thereof, and that they deſigned to apprehend him and his 
Horſes, occaſioned his going away with his Horſes ; and that Touch was with 
him that Morning, and went along with him to Dunkel&, and that they met 
Carden and Kippendavie at the Bridge of Turi; and that Newtown came there 
that Night, and from thence went all to Lochearn ; depones, He heard them 
ſpeak nothing of the pretended Prince of Wales, or of the Invaſion then in- 
tended; and that Keir, Carden and Touch, came home together from Durieli; 
and that to the beſt of the Deponent's Memory, it was on the 24d of Marc 
that they were at Dunkeld, and that he knows not what was the Occaſion of 
their parting ; and depones, That it was on the ſeventeenth of that Month 
that they went from Ker ; and depones, That Carden and Newtowwn had nei. 
ther Sword nor Piſtol that he ſaw, and that none of his Servants had either 
Piſtol or Sword, except Keir's Man, who had a Sword; and depones, That 
Touch's Brother, who was in Company, had neither Sword nor Piſtol that 
the Deponent ſaw. Cauſa ſcientiæ patet. And this is the Fruth, as he ſhall 
| anſwer to GOD, And depones he cannot write. Sic ſubſcribitur, 
ROMERTIE. 


Peter Wilſon, Servant to the Laird of Keir, aged thirty Years, or thereby, 
ſolutus, Cle ſworn, purged of partial Conca, er upon the Li- 
bel, and Interrogate, depones, That about the ſeventeenth Day of March 
laſt, Xeir, accompanied with Touch and his Brother, and others, to the Num- 
ber of five Horſes, came from Neir, and were that Night at the Bridge of Turi, 
where Carden and Kippendavie met them, and went all of them next Day to 
ere where one Mr. Hay met them; depones, That the Occaſion of 

err”s going from his Houſe, was the Apprehenſions he had of being ſeized 
with his Horſes by the Forces then lying at Stirling, as he heard. Being ln 
terrogate, if he heard the Pannel ſpeak any thing concerning the Govem- 
ment, the Prince of Hales, and the intended Invaſion, depones Negative; but 
that they heard that Admiral Bing had chaſed the French Fleet off the Coaſt, 
] before they went from Keir; depones, That ſeveral of them had Swords and 
| Piſtols, but cannot be poſitive whether Carden and Touch's Brother had any 
or not ; or if any of the other Servants had any, except the Deponent him- 
ſelf ; and that they had no other Weapons that he ſaw ; and depones, That 
it was at Lochearn, and not at Appinadeve, that Mr. Hay met them. Cauſa 


— 


_— 


ſcientiæ patet. And this is the I ruth, as he ſhall anſwer to GOD. 
Sic ſubſcribitur, Patrick Willm, 
CROMERTIE. 


The Lords, Juſtice-General, Juſtice-Clerk, and Commiſſioners of Juſti 
ciary, ordain the Aſſie preſently to incloſe, and to return their Verdict To- 
morrow at twelve a-Clock,jin the High Council-houſe, and the haill fifteen 
Aſſizers to be preſent each of them, under the Pain of two hundred Merks. 


| 02 US TICIARIA S. D. N. Reginæ, Tenta in Præmmi 

Burgide Edinburgh, Vigeſimo tertis Die Menſis Novembris, Mil- 

imo Septingenteſimo Oftave, per Nubilem & potentem, Comitem Georgiun 

Comitem de Cromertie, c. Fuſticiarium Generalem, & Hoenorabile' Vie 

Adamum Cockburne de Ormiſtoun, Fuſticiarium Clericum ; Domini 

Joannem Lauder de Fountainhall, Gulielmum Anſtruther de eoden, 

& Gilbertum Eliot de Minto, & Magiftrum Jacobum Erſkine 4 
Grange, Commiſſionarios Fuſticiarii Dif. S. D. N. Reginæ. 

Curia legitime affirmats- 

The ſaid Day, the Perſons who paſſed upon the Aſſize of James Stirling 

of Keir, and others, returned their Verdict in Preſence of the ſaid Lords 

whereof the Tenor follows. 


Edinburgh, 22d November, 1708. 

The above Aſſize having incloſed, did choiſe wt any Fleming of Rath 
byres their Chancellor, and Gilbert Campbell, Merchant in Edinburgh, to 
their Clerk. And having conſidered the Indictment purſued at her Mi 
jeſty's Advocate's Inftance, as having ſpecial Warrant from her Majeſty fat 
that Effect, againſt James Stirling of Keir, Archibald Seaton of Touch, Arti 
bald Stirling of Carden, Charles Stirling of Kippendavie, and Patrick Em 
flon of Newtown, for the Crime of Treafon and Leſe-Majeſty, with the De- 
bate thereupon, the Lords, Juſtice-General, Tuſtice-Clerk, and Commil- 
ſioners of Juſticiary their Interloquitor pronounced thereupon, and Dep® 
ſitions of the Witneſſes adduced, They all in one Voice Find the Libel u 
—_ In Witneſs whereof (written by the ſaid Gilbert Campbell) the 

reſents are ſubſcribed by our ſaid Chancellor and Clerk, Day and Dar 
aforeſaid, Sic ſubſcribitur, ames Flermig. 
Gilb, Campbell, C 


After opening and reading of which Verdict of Aſſize, the Lords, Juſti® 
General, Juſtice-Clerk, and Commiſſioners of Juſticiary, Aſſoil zied tht 
Pannels, and diſmiſſed them from the Bar: Whereupon they took Inſtr 
ments. Sie ſubſcribitur, CROMERTIE, I. P. D 
CLXXXII. 
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of all the Premiſſes, or of them, and of any other Article or Im- 
peachment that ſhall be exhibited by them, $I Caſe, according to 
Courſe of Parliament, ſhall require, do prop mak the ſaid Herry Sa 
rell be put to anſwer to all:and every the Premiſes; and that ſuch Proceed- 
ing, Examination, Trial, Judgment, and exemplary Puniſhment, may 
be thereupon had and executed, as is agreeable to Law and Juſtice. _ 


The ANSWER. of Henry Sacheyerell, Decor in Divinity, te 
the An riclESs exhibited by the Knights, Citizens, and Burgeſſes 
in Parliament aſſembled, in the Name of themſelves, and of all 
the Commons of Great Britain, in Maintenance of their Impeach- 
ment againſt him for High Crimes and Miſdemennors. | 

HE ſaid Henry Sacheverell, ſaving to himſelf all Advanta Ex- 

| _ to the ſaid Articles nn Generality, . and 
Iaſuffciency thereof, and of not being prejudiced by any Words or want of 
Form in this his Anſwer, admits, That at the Requett of George Sacheve- 
rell, Eſq; High Sheriff of the County of Derby, he preached a Sermon at 
the Aſſizes held for that County, on the x5th Day of Augu/?, one thou- 
ſand ſeven hundred and nine; and that at the Deſire of the Right Ho- 


nourable Sir Samuel Gerrard, Baronet, Lord Mayor of the City of Lon- 


don, he alſo preached a Sermon at the Cathedral Church of St. Paul, be- 
fore the ſaid Load Mayor, and the Aldermen and Citizens of London, on 
the fifth Day of November laſt ; and that he cauſed the ſaid Sermons to be 
printed : But denies that he preached, or cauſed the ſame to be printed or 

ubliſhed, with any ſuch wicked, malicious, or ſeditious Intent, as in 
the Preamble of the ſaid Articles is affirmed ; the ſaid Henry Sacheverell 
having been induced to print the Sermon he preached at Derby, at the Re- 
queſt of the Gentlemen of the Grand Jury for that County, to whom he 
humbly preſumed to dedicate the ſame, as the moſt public Acknowledg-- 
ment he was capable of making, for the peculiar Honour he had received 
by their public Approbation of that Sermon. And the ſaid Lord Mayor 
baving been pleaſed to expreſs his Liking of the ſaid Sermon preach- 
ed at St, Paul's, the ſaid Henry Sacheverell, at his Requeſt, cauſed the 
ſame to be printed, with a Dedication thereof to him. And for Anſwer 
to the ſaid Articles, humbly faith, | 

An er to Firf Article. 

To the firſt Part of the firſt Article, the ſaid Henry Sacheverell denies, 
That, in his ſaid Sermon preached at St. Paul's, He doth ſuggeſt and 
maintain, that the neceſſary Means uſed to bring about the happy Re- 
© yolution were odious and unjuſtifiable.” Nor doth he in any Part of 
that Sermon affirm any Thing concerning the neceſſary Means uſed to 
bring about the happy Revolution, The ſaid Henry Sacheverell is ſo far 
from refleCting on bis late Majeſty, or the happy Revolution, that he 
endeavours, in that Sermon, to clear the Revolution, and his late Ma- 
jeſty, from the black and odious Colours which their greateſt Enemies 

as endeavoured to caſt upon both. 

And as to that Part of the ſaid Article, whereby the ſaid Henry Sacheverll 
is charged with © ſuggeſting and maintaining, that his late Majeſty, in his 
Declaration, diſclaimed the leaſt Imputation of Reſiſtance ;* the ſaid 
Henry Sacheverell doth acknowledge himſelf to haye made ſuch Suggeſtion ; 
and declares, that he made it not in Diſhonour, but in Vindication of his 
ſaid Majeſty, The Reſiſtance the ſaid Henry Sacheverell repreſents the late 
King to have diſclaimed, being ſuch a Reſiſtance as tended to the Con- 

ueſt of this Realm, as plainly appears from that Part of his late Majeſty's 
Declaration which is referred to, and verbatim ſet forth at the Bottom of 
the ſame Page, in which he mentions his late Majeſty's declaiming any 
ſuch Imputation. 5 
Whether the ſaid Henry Sacheverell was miſtaken or not, in expreſſing 
bimſelf, as if the late King had diſclaimed any Imputation of Reſiſtance, 
when he the ſaid Henry Sacheverell meant thereby, that the late King diſ- 
claimed the Imputation of a Deſign of 2 he humbly conceives, 
ſuch a Suggeſtion by him, pony deſigned for the Honour of the late 
King, cannot in any reaſonable Conſtruction be thought a Reflection on 
his Big Majeſty, or deemed any Crime or Miſdemeanor. | 

For the 2 Juſtification of what the ſaid Henry Sacheverell ſaid in 
Reference to his late Majcſty's having diſclaimed any the leaſt Imputation 
of Reſiſtance, the ſaid Henry Sacheverell humbly obſerves, That in his late 
M. jeſty's Declaration, the following Paſſages are contained: We have 
« thought fit to go over to England, and carry over with us a Force ſuffi- 
« cient, by the Bleſſing of God, to defend ourſelves from the Violence of 
© evil Counſellors. —- We think fit to declare, that this our Expedition 
is intended for no other Deſign, but to have a free and lawful Parlia- 
ment aſſembled.” 

As to the laſt Charge in the ſaid Article, the ſaid Henry Sacheverell de- 
nies, * That he doth in his ſaid Sermon ſuggeſt and maintain, that to 
* impute Reſiſtance to the ſaid Revolution, is to caſt black and odious 
Colours upon his late Majeſty and the ſaid Revolution.” The Perſons 
whom the ſaid Henry Sachevetell in his Sermon deſcribes, as cafting black 
and odious Colours upon his late Majeſty and the Revolution, are not 
thoſe who impute Reſiſtance to the late Revolution, of whom the ſaid 
Henry Sacheverell afirms nothing, * but thoſe new Preachers and new Poli- 
' ticians, who teach, in Contradiction to both Goſpel and the Laws, that 
the People have the Power veſted in them, the Fountain and Original 
of it, to cancel their Allegiance at their Pleaſure, and to call their So- 
vereign to Account for High-Treaſon againſt his Subjects ; nay, and 
to dethrone and murder him for a Criminal, as they did the Royal Mar- 
tyr by a Juſticiary Sentence; who are Maintainers of Anti-monarchial 
Schemes, and of ſuch damnable Poſitions as are, by the Laws of Church 
'and State, condemned for Rebellion and High: Treaſon ; and who urge 
© the Revolution in Defence of ſuch Principles.“ Unleſs, therefore, tho:e 
who impute Reſiſtance to the Revolution, be the ſame with thoſe new 
Preachers and new Politicians above ſpecified, the ſaid Henry Sacheverell 
affirms nothing concerning them. 

The ſaid Hemy Sacheverell, upon the ſtricteſt Search into his ſaid Ser- 
mon preached at St. Paul's, doth not find that he hath 2 any the leaſt 
colourable Pretence for the Accufation exhibited againſt him in this firſt 
Article, but barely by his aſſerting the utter Illegality of Reſiſtance to the 
Supreme Power upon any Pretence whatſoever ; for which Aſſertion be 
humbly conceives he hath the Authority of the Church of England, which 
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ſpecified, but by the ſaid Henry Sacheverell ready to be produced, 
uid inculcared this Doftrine, bs founded on the Word of God pan 
larly in the ſecond Part of the Sermon of Obedience. cotitained in the for 


mer Book of Homilies, ſet forth in the Lime of King Edward 

| whete att theſe Words: Here, good P 

It is not lawful for Inferiors and Subjecte in any Caſe'to reſiſt ang 

| © againſt the ſuperior Powers; for St. PauPs Words be plain, that Whose 

| © ever withſtandeth, ſhall get to themſelves Damnation; for Whoſoere 
« withſtandeth, withſtandeth the Ordinance of God.” 

Which faid Book of Homilies is affirmed in one of the Thirty.N; 
| Articles of Religion, which conicern the Confeſion of the true Chrig.” 
Faith, to contain a godly and wholeſome Doctrine, and is ordereq to he 
read in Churches, by the Miniſters, diligently and diſtinctiy, chat 
may be under{tanded of the People: And Je ſaid Henry ell 0 80 
ther Maintenance of the ſaid Doctrine and Poſition, contained in the 8 
of Homilies, and of the Authority of thoſe Books, ſaith, That by an 4 
of Parliament made in the thirteenth Year of the Reign of Ek. 
beth, intitled, * An Act for the Miniſters of the Church to be of ſoung 
Religion, tit enatted, That no Perſon ſhould thereafter be admitted 
* to any Benefice with Cure, except be ſhould firſt have ſubſcribed th 
© ſaid Articles in the Preſence of the Ordinary, and ublickly read the 
* ſame in the Pariſh Church of that Benefice, with Declaration of his un 
* feigned Aſſent to the ſame,” And that by an Act made in the fifth Ver 
of her preſent Majeſty's Reign, intitled, * An Act for fecuring the Church 
© of England as by Law eſtabliſhed, it was enaf:d, That the laid AR, 
made in the ſaid thirteenth Year of the Reign of Queen Elizabeth, ſhoul; 
© remain and be in full Force for ever; ans, inſerted in expreſs Terms 
in any Act which ſhould be made for ratifying the Union of the two 
Kingdoms of England and Scatland ; and therein declared to be an eſſen. 
tial and fundamental Part thereof.” And the ſaid Act was according 
inſerted in expreſs Terms, in an Act for the Union of the two Ki 4 
— — 52 ratified and declared to be an eſſential and fundamental Pat 
thereof. 

And the ſaid Henry Sacheverell doth further humbly inſiſt, and is adyic. 
ed, that the aforeſaid Aﬀertion is agreeable to, and warranted by, the 
Common Law of England, and divers Acts of Parliament now remaining 
in full Force. ; 

The ſaid Henry Sacheverell doth with all Humility aver the Illegality of 
Reſiſtance on any Pretence whatſoever to be the Doctrine of the Church 
of England, and to have been the general Opinion of our moſt orthodox 
and able Divines, from the Time of the Reformation to this Day: This 
Doctrine hath, in the moſt ſolemn Manner, been taught in that Univer, 
ty, whereof he hath been for more than twenty Years a Member; thi 
hath been often, with public Approbation of each Houſe of Parliament, 
preached and printed; and in terms of greater. Force than any uſed by the 
ſaid Sacheverell, hath by the Right Reverend Fathers of our Church, 
dead and living, been avowed and maintained. 

And the ſaid Henry Sacheverell was the rather induced to preach agai 
the Doctrine of Reſiſtance of the ſupreme Power upon the fifth Dov 
November, becauſe on that Day the Church commemorates our Delive- 
rance from the traitorous Attempts of rebellious Papiſts, and becauſe the 
Lawfulneſs of reſiſting the ſupreme Power, was originally a Popiſh Doc- 
trine ; for which Reaſons, as he humbly conceives, the Rubrick of the 
Office appointed for that Day, by her late Majeſty Queen Mary (of ble 
ſed Memory) directs, That after the Creed, if there be no Sermon, ſhall 
be read one of the ſix Homilies againſt Rebellion. 

Whilſt, therefore, the Church of England, as by Law eſtabliſhed, is in 
a ſafe and flouriſhing Condition under her Majeſty's happy Adminiſtration, 
whilſt Popiſh Tenets are by all good Prot ts condemned and abhor- 
red, whilſt the Laws of this Realm continue in their full Force and Vi- 

our, the ſaid Henry Sacheverell humbly hopes, that a dutiful Son of that 

hurch, a fincere Proteſtant, and a faithful Subject of her Majeſty, ſhall 
not ſuffer for aſſerting the Doctrine of Non- reſiſtance of the —_ 

Powers. But if this Doctrine be declared erroneous, and it ſhould pleaſe 
God that he ſhould ſuffer for aſſerting it, he truſts that God will enable 
him to ſhew his ſteady Belief of this Doctrine, by a mzek and patient R- 
ſignation to whatever ſhall befal him on that Account. 

Anſwer to the Second Article. | 

To that Part of the ſecond Article which charges, that he the ſaid Ha- 
ry Sacheverell doth ſuggeſt and maintain, That the Toleration granted bf 
Lau is unreaſonable, and the Allowance of it unwarrantable ;* the (ad 
Henry Sacheverell ſaith, That, upon the moſt diligent Enquiry, he hath 
not been able to inform himſelf, that a Toleration hath been granted by 
Law; but admits, that an Ac did paſs in the firſt Year of King Wile 
and Queen Mary, entitled, An Act for exempting their Majeſties Pro- 
« teftant Subjects diſſenting from the Church of England, from the Penal 
© ties of certain Laws.” Which Exemption the ſaid Henry Sacheverd 
doth not any where maintain or ſuggeſt to be unreaſonable, or that tht 
Allowance of it is unwarrantable ; but hoped that he had prevented any ſud 
Miſapprehenſion, by declaring his ſincere Meaning in theſe Words cot- 
tained in his Sermon preached at St. PauPs;—* I would not be here mi- 
© underſtood, as if I intended to caſt the leaſt invidious Reflection upol 
that Indulgence which the Government hath condeſcended to give then, 
* which I am ſure all thoſe who wiſh well to our Church, are ready i 
grant to Conſciences truly ſcrupulous ; let them enjoy it in the full L- 
© mits the Law has preſcribed them.” . 

If there be any other Expreſſions concerning Toleration, which a 
ſeem to carry a dubious Senſe in any other Parts of his Sermon, he hope 
that they will not be applied to the Exemption granted by Law, but will 
be interpreted agreeably to his avowed Approbation of that Law. 

And to ſuch Part of the ſaid ſecond Article as charges, that the fu 
Henry Sacheverell aſſerts, That he is a falſe Brother with Relation ® 
© God, Religion, or the Church, who defends Toleration and Liberty 
Conſcience;“ he the ſaid Henry Sachevere!l faith, That he having® 
plainly declared himſelf in Favour of the Exemption granted by L 
when he blames thoſe, who, upon all Occaſions, defend Toleration # 


the YI 


eople, Jet us all mark diligency* 
ſtand 


| 


Liberty of Conſcience, cannot be thought to reflect on the Defenders © 
that legal Exemption or Indulgence which he himſelf approves and . 
fends : He doth indeed ſuggeſt it to be one Part of the Character #! 
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falſe, v1 "and to excuſe the Separation, lay the Fault upon 
of es Sons of the Church, for carrying Matters too high.” Which 
6 Defence of 'Toleration, and Excuſe of Separation, attended 
ith tbe laying the Fault of ſuch Separation upon the true Sons of the 
Church, are by him jointly mentioned in one and the ſame Clauſe of the 
| 


- 


— 


e, and in one ind the ſame Branch of the Character. So that his 
ion. doth not extend to all who defend Toleration and Liberty of 
Conſcience, much leſs to thoſe who defend the Exemption granted by 
Law to Proteſtant Difſenters ; but to ſuch only, who at the ſame Time 
Jefend univerſal Toleration and Liberty of Conſcience, do alſo ex- 
hs Separation, and lay the Fault thereof upon the true Sons of the 
Church, for carrying Matters too high. And theſe he did then, and ſtill 
doth, with all Humility, conceive to be juſtly blameable, and, if Mem- 
vert of this Church, to be Falſe Brethren, | 
And as to that Part of the ſecond Article, whereby the ſaid Henry 
Sacheverell is N with aſſerting, That Queen Elizabeth was deluded by 
rchhibep Grindall, to the Toleration of the Genevian Diſcipline ; he the 
aid Henry Sachever ell faith, He humbly conceives he hath good Authority 
the Hiſtories and Monuments of thoſe Times for ſuch Afeertion ; 
but whether he hath, or hath not, he humbly apprehends ſuch Aſſertion 
to be no Proof of his maintaining or uggeting, hat the Exemption of 
Proteſtant Subjects diſſenting from the Church of England, from the Pe- 
nalties of certain Laws, granted by an Act made in the firſt Year of the 
Reign of King JFilliam and Queen Mary, (which Exemption he ſuppo- 
{es to be intended by the legal Indulgence or Toleration granted to Diſ- 


— 


ſenters, mention'd in the Preamble of the Articles, and by the Lolera- 


tion granted by Law, mentioned in this ſecond Article) is unreaſonable, 
or the Allowance of it unwarrantable. For he is humbly of Opinion, 
that there is a wide and manifeſt Difference between a Toleration of the 
Gmevian Diſcipline, and an Exemption of Proteſtant Diſſenters from the 
Penalties of certain Laws ; between a Toleration allowed merely by the 
Regal Power, and an Exemption granted by Act of Parliament; which 
Exemption he is ſo far from thinking unreaſonable or unwarrantable, 
that from the Bottom of his Heart he wiſheth it, under the ſame Reſtric- 
tions and Limitations, extended to all her Majefty's Proteſtant Subjects 
throughout the whole Kingdom of Great Britain. 

And as to ſuch Part of the ſecond Article, whereby the ſaid Henry Sa- 
theverell is charged with ſcurrileuſly calling the ſaid Archbiſbop;Grindall a falſe 
Son of the Church, and a per tous Prelate; the ſaid Henry Sacheverell hum- 
bly hopes, that any harſh Expreſſions he hath uſed concerning that Pre- 


for High Crimes and Miſdemeanors. 
pon all Occaſions to deſend Toleration and Liberty : 


late, may be rather excuſed, becauſe the ſaid Archbiſhop having permit- 
ted Innovations to be obtruded on the Church, did thereby incur the high 
Diſpleaſure of ſo good and pious a Princeſs as Queen Elizabeth, by whoſe 
Order he was ſuſpended, and continued under ſuch Suſpenſion to the 
Day of his Death. However, the ſaid Henry Sacheverell preſumes, that 
no Words ſpoken of an Archbiſhop above one hundred and twenty Years 
ſince deceaſed, will, in Conſtruction of Law, amount to an High Crime 
and Miſdemeanor. | 

And as to ſuch Part of the ſecond Article, whereby the ſaid Sa- 
cheverell is r with maintaining, That it is the Duty of ſuperior Paſtors 
to thunder out their Eccleſiaſtical Anathemas again Perſons entituled to the 
Benefit of the ſaid Toleration ; he the ſaid _ acheverell ſaith, That he 
doth not maintain or ſuggeſt that it is the Duty of ſuperior Paſtors to 
thunder out Eccleſiaſtical Anathemas againſt Perſons entituled to the Be- 
nefit of the Toleration; which Perſons, where he ſpeaks of ſuch Anathe- 
mas, are neither by him mentioned nor intended; but if the Expreſſions 
by him unapplied to any, muſt be determined to any one ſort of Perſons, 
he humbly conceives, that the Connection of his Diſcourſe will determine 
them to thoſe  /chiſmatical and me Perſons, who take Permiſſion * Power, 
and advance Toleration immediately into an Eftabliſhment ; and ſuch ſchiſma- 
tical and factious Perſons, he humbly apprehends, are not the Perſons 
entituled to the Benefit of the Act of Exemption, which was deſigned on- 
13 ſome Eaſe to ſcrupulous Conſciences in the Exerciſe of their 

eligion. 

And as to the laſt Part of the ſecond Article, whereby the ſaid Henry 
Sacheverell is charged with inſolently daring or defying any Power on Earth to 
reverſe ſuch Sentences ; the ſaid Henry Sacheverell faith, That the Sentence 
which he the faid Henry Sacheverell dares any Power on Earth to reverſe, 
is ſuch, and ſuch only, as is ratified in Heaven; and ſuch Sentence he 
ſill affirms to be by any earthly Power irreverſible ; and hopes it will not 
be thought Inſolence in him to-affirm, what he conceives would be Blaſ- 

my in any one to deny: And doth further acknowledge himſelf firm- | 
y to believe, that ſome Sentences pronounced by the Paſtors of the Church 
are ratified in Heaven; and that ſome Perſons exempted from Puniſhment {| 
by the particular Laws of the Land, may yet, by the Laws of Chriſt, be 
juſtly liable to ſuch Sentence; and that Schiſm, or a cauſeleſs Separation 
from a Church impoſing no ſinful Terms of Communion, is a Sin, which 
expoſes the Perſons guilty thereof to the Cenſures of the Church. 


Anfwer to the Third Article. 


As to ſo much of the third Article, as charges the ſaid Henry Sacheverell, 
That he one feſt and ſeditioufly ſuggeſt and affert, that the Church of England 
is in 4 Condition of great Peril and Adverfily under her Majeſty's Admini/tra- 
tien; and that, in order to arraign and blacken the ſaid Vote and Reſolution of 
both Houſes of Parliament, approved by her Majeſty, be, in Oppoſition thereto, 
doth ſugge/l the Church to be in Danger; the ſaid Henry Sacheverell denies 
that he hath either aſſerted or ſuggeſted the Church of England to be in a 
Condition of great Peril and Adverſity under her Majeſty's Adminiſtration ; 
but he doth freely acknowledge, that he hath in his Sermon ſuggeſted, 
That when National Sins are ripened up toa full Maturity, to call down Vengeance 
frem Providence on a Church and Kingdom debauched in Principles, and cor- 
rupted in Manners, and inſtead of the true Faith, Diſcipline and IWirjhip, gi- 
ven over 19 all Licenticuſneſs b:th in Opinion and Practice, to all Senſuality, Hy- | 
Pocriſy, Fee and Atheiſm, then we, (that is evidently) all the Members 
of fuch a Church or Kingdom, are in Danger in ſuch d:plorable Circumſtances. 
And this Suggeſtion of Danger arifing to a Church and — from | 
Vice and I nkdelity, he humbly preſumes is not oppoſite to the Vote of the 
two Houſes, or Seditious, but entirely agreeable to what is ſolemnly de- 
Clared in an Act of Parliament made in the ninth and tenth of his late 


—— 


— — 


Mijcſty King William the Third, for the more effectual ſuppreſſing of 


— — 


ons, contr 
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Blaſphemy and Profaneneſs ; wherein it is uffirmed, That many Perſons had 
of late Years openly avowed and publiſhed many blaſphemoens and impious Opini- 
| to the Doftrines and Principles of the Chriſtian Religion; greatly 
tending to the Diſhonour of Almighty God, which might prove deſtruttive to the 
Peate and Welfare of this Kingdom: And he conceives, that fince the paſ- 
ſing that Act, the deteſtable Crimes, for the effectually ſuppreſſing of which 
that Act was intended, have greatly increaſed. And the ſaid Henry Sa- 
cheverell faith, the Suggeſtions by him made of Dangers ariſing to us from 
Vice and Infidelity, he apprehends to be in no wiſe more ſeditious or re- 
pugnant to the Voteof the two Houſes approved by her Majeſty, than the 
ike Suggeſtions occurring in the ſolemn Prayers of the Church authorized 
by her Mazel z and frequently uſed before each Houſe of Parliament; 
wherein we beſeech God, that no Sedition may diſturb the State, nor Schiſm diſ- 
tra this Church ; and that he would give us Grace ſeriouſly to lay to Heart the 
great Dangers we are in by our unhappy Diviſzons. 
And as to ſo much of the ſaid third Article, whereby *tis charged, That 
the ſaid Henry Sacheverell, at a Parallel, mentions a Vote, That the Perſon 
of King Charles the Firfl was voted to be out of Danger, at the ſame Time that 
his 1 were conſpiring his Death; thereby wickedly and maliciouſly _— 
nuating, that the Members of both Houſes who paſſed the ſaid Vote, were then 
conſpiring the Ruin of the Church; he the ſaid Henry Sacheverell doth ſay, 
That he doth not draw any Parallel between the Vote concerning the 
King's Perſon, and the late Vote of the two Houſes, which he neither 
there, nor elſewhere in his Sermon, mentions: But had he ſuggeſted one 
Vote to be parallel to the other, which he hath not, yet would not he 
thereby have wickedly and maliciouſly inſinuated, that the Members of both 
Houſes, who paſſed the late Vote, were then conſpiring the Ruin of the 
Church; but would only have intimated, that as ſome Perſons were con- 
ſpiring the Murder of the King, whilſt others, no way privy to their wie- 
ked Intentions, voted his Perſon to be out of Danger; ſo when the two 
Houſes voted the Church of England to be in no Danger under his Ma- 
jeſty's Adminiſtration, there might be ſome others who were conſpiring 
the Ruin of the Church ; and many others, who, by their Vice and In- 
hdelity, were drawing down God's Vengeance both on Church and 
2 
As the Vote of both Houſes, made four Years ago, did concern thoſe 

only who did then inſinuate the Church of England to be in Danger under 
her Majeſty's Adminiſtration ; ſo it cannot, he preſumes, aff-& thoſe who 
do now uggeſt the Chriſtian Faith, which is the Foundation upon which 
every Chriſtian Church ſtands, to be endangered by thoſe atheiſtical and 
irreligious Principles which are daily from the Preſs propagated amongſt 
us, notwithſtanding the Proviſion made by the ſaid Act = ſuppreſſing 
Blaſphemy and Profaneneſs: So that the faid Henry Sacheverell thinks, 
that he might with Truth affirm, (as he did in his Sermon preached at 
Derby) That there were never ſuch outrageous 2 again God and all 
Religion, Natural as well as Revealed, vented publickly with Impunity, in any 
Cbriſtian Church or Kingdom in the whole World, as at preſent in our own; of 
which Aſſertion the ſaid Henry Sacheverell is ready to produce undeniable 
and ample Proofs, if called thereto, 


Anſwer to the Fourth Article, 


As to the fourth Article, it contains ſeveral Charges of a very high and 
criminal Nature, of which the ſaid Henry Sacheverell knows his Heart to 
be entirely innocent; and he obſerves with Comfort, That whereas in the 
former three Articles he is ſaid to have maintained or aſſerted, as well as 
to have ſuggeſted, the Doctrines and Things therein laid to his Charge, 
in this fourth Article he is not accuſed of maintaining and aſſerting, but 
barely ſuggeſting what is therein contained : And he humbly hopes, that 
bare Ra ions or Inſinuations, could they with any Colour or Probabi- 
lity be made out, as he is fully ſatisfied they cannot, will not, under the 
moſt mild and gracious Government, (at a Time when ſeveral new Laws 
have been made for ſecuring the Liberties of the Subject) by your Lord- 
ſhips, the great Guardians of our Laws and Liberties, be adjudged ſuffi- 
cient to involve an Exgliſ Subject in the Guilt and Puniſhment of High 
Crimes and Miſdemeanors. 

To the ſeveral Parts of the ſaid fourth Article, the ſaid Henry Sacheve- 
rell doth in all Humility anſwer : As to ſuch Part thereof whereby it is 
charged, That the ſaid Henry Sacheverell, in his ſaid Sermons and Books, doth 
falſely and maliciouſiy ſuggeſt, that her Majefly's Adminiſtration, both in Eccleſp- 
72 and Civil A Fairs, tends to the Deſiruction of the Conſtitution; he the ſaid 
Henry Sacheverell ſaith, That he hath not made any mention, in either of 
his Books or Sermons, of her Majeſty's Adminiſtration in Eccleſiaſtical or 
Civil Affairs, or of her Miniſters : So far is he from ſuggeſting that her 
Majeſty's Adminiſtration, both in Eccleſiaſtical and Civil Affairs, tends 
to the Destruction of the Conſtitution, that amongſt the ineſtimable Bleſ- 
ſings which are owing to our Deliverance annually commemorated on the 
fifth of November, he reckons this to be one, That her Majeſty, the good and 
pious Relitt of the Royal Family, fits now happily upon the Throne of her Anceſ- 
tors; and prays that God may long preſerve Her, for the Comfort and Support 
of the Church ; and profeſſeth, that what he ſpoke proceeded from a tender Con- 
cern for her Majeſty's Perſon and Government : And in the Dedication allo 


of his ſaid Sermon preached at St. Paul's, ſolemnly declares, as he did be- 


fore in his Diſcourſe, That his only Aim and Intention was carneſtly to contend 
for the Safety, Rights, and Eflabliſhment of her Majgiiy, together with thoſe of 
the Church. 

And as to ſuch Part of the ſaid fourth Article, whereby it is charged, 
That the ſaid Henry Sacheverell doth ſuggeſt, That there are Men of Charac- 
ters and Stations in the Church who are falſe Brethren; the ſaid Henry Sache- 
verell ſaith, That the falſe Brethren, as deſcribed by him in his Sermon, 
are either thoſe who propagate falſe Doctrines, or who give up the Diſcipline and 
War fhip of the Church, or who are for a Neutrality in Religion, or wha wiſh 
well to the Church of England, and are ready to ſacrifice their Perſons and EV 
tates in their Vinauation, but do not ſhew their Zeal in the Communion of the 
Church, as well as for it, in obeying her Precepts, as well as defending her Rights, 
Theſe being the ſeveral forts of falſe Brethren enumerated by the ſaid 
Henry Sacheverell, if he ſhould have ſuggeſted that there are Men of Cha- 
raters and Stations in Church and State, (Words by no Means reſtrained 
to the higheſt Characters and Stations) to whom the Din of falſe 
Brethren, in ſome or more Senſes of that Word, as by him interpreted, 
doth belong, he humbly hopes that ſuch Suggeſtion would not be deemed 
Falſe, Malicious, or highly Criminal. 1 
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And as * ho Part © the ſais 1 . "anole. whereby it i 
| c — : That there are | 
Men of Characters and Stations in the Church and State, who do them- | 


charged, That the ſaid Hemy Sacheverell. doth ſuggeſt, 
« ſelves weaken, undermine and betray, and do encourage and put it 
into the Power of others who . Enemies, to overturn and 
© deſtroy the Conſtitution and Eſtabli 

denieth, that be ſuggeſteth any ſuch Things 
„ counge and put itn the 
© who weaken, undermine, etray, and encou and put it in 

< Power of our profeſied Enemies to overturn and roy the Conſtitu- 
tion and Eſtabliſhment,” there Men of Characters and Stations are not 
mentioned by him; and where he mentions: Men of Characters and Sta- 
tions, twelve. Pages. afterwards, the only Place. wherein he mentions 
them, there he ſpeaks nothing of weakening, undermining and betray- 
ing, or encouraging and putting it in the Power of our profeſſed Ene- 
mies to overturn” and deſtroy the Conſtitution and Eaſtbliſhment :' And 


concerning 


hopes, therefore, that he ſhall be no ways anſwerable for a ſuppoſed Re- | 


flection, which depends upon the Conjunction of Paſlages ſo widely diſ- 
tant from, and ſo little relating to each other. The Weakeners, Under- 
miners, and Betrayers of our Conſtitution, and the Encouragers to 
whom the ſaid Hm y Sacheverell doth in any Part of his Sermon refer, 
will, he preſumes, upon a candid Examination of thoſe Paſſages, ap- 
pear to be one of theſe three Sorts of Perſons : either, Firſt, ſuch as 
by their Writings endeavour to ſubvert the Foundation of our Church 
and State; or, Secondly, ſuch, whether Writers or others, who are 
© for a Latitudinarian Heterogeneous Mixture of all Perſons of what dif- 
« ferent Faith ſoever, uniting only in Proteſtancy, which would let into 
© her Bowels thoſe who neither believe her Faith, own her own Miſſion, 
* {ſubmit to her Diſcipline, or comply with her Liturgyz which he after- 
© wards ſtiles the Model of an univerſal Coalition; or, Thirdly, thoſe 
© occaſional Conformiſts, who have ſo far eluded the Corporation and 
© Teſt Acts, by their abominable Hypocriſy, as to have undermined the 
Foundations, and endangered the Government, by filling it (as far as 
they could) with its profeſſed Enemies, that is, with themſelves.” Of 
all theſe, and their Encouragers, the ſaid Henry Sacheverell confeſſes 
himſelf to have ſuggeſted that they do, in his Opinion, weaken, 
undermine, and betray the Conſtitution : But that either theſe, or their 
Encouragers, are Men of Characters or Stations in the Church or Stat 
he hath not any where ſuggeſted. | | 

And as to ſuch other Part of the ſaid Fourth Article, which charges 
the ſaid Henry Sacheverell * with charging Her Majeſty, and thoſe in Au- 
* thority under her, both in Church and State, with a general Male- 
© Adminiſtration ;* the ſaid Henry Sacheverell ſaith, That he abhors the 
Thoughts of bringing any Charge againſt her ſacred Majeſty, whom he 
never mentions but in Terms of the profoundeſt Duty and Reſpect. 
Nor doth he tax thoſe in Authority with a General, or with any Male- 
Adminiſtration ; which.is a Word he hath never uſed, nor (as far as he 
can find) any other Word or Words by which the Thing is implied. So 
far is the ſaid Henry Sacheuerell from making any undutiful Reflections 
upon her Majeſty or her Adminiſtration, that inthe ſeveral Writings that 
he has publiſhed ſince her happy Acceſſion to the Throne, particularly 
in one which is an avowed Defence of her Title to the Crown, and Juſti- 
fication of her entering into a War with France and Spain, he hath ex- 
preſſed himſelf with the moſt hearty and loyal Zeal for her Majeſty's Per- 
fon, Government, and Adminiſtration. , 

And as to ſuch other Part of the ſaid Fourth Article, whereby it is 
charged, That the ſaid Henry Sacheverell, as a publick Incendiary, per- 
ſuades her Majeſty's Subjects to keep up a Diſtinction of Factions and 
© Parties :* the ſaid Henry Sacheverell ſaith, That he is ſo far from being 


guilty of this Charge, that in his ſaid Sermon * he invites the Separatiſts to 


* renounce their Schiſm, and come ſincerely into the Church; and com- 
© plains of thoſe who have villainouſly divided Us with the knaviſh Di- 
« ftintions of High and Low Church-Men, and wiſhes we may be one 
Fold under one Shepherd; and that all thoſe invidious Diſtinctions that 
no diſtract and confound Us, were loſt, ſo that we might be terrible, 
© like an Army with Banners, to our Enemies, who could never break in 
upon ſuch an uniform and well compacted Body.” 

And to ſuch other Part of the ſaid fourth Article, as chargeth, That 
« the ſaid Henry Sacheverell inſtills groundleſs Jealouſies, and foments de- 
« ftructive Diviſions among her Majeſty's Subjects ;* the ſaid Henry Sa- 
cheverell ſaith, That in his ſaid Sermon, he, on the contrary, rebukes and 
* condemns thoſe, who, by falſe Infinuations, and raiſing groundleſs Jea- 
Jouſies and Fears, embroil the Publick, and bring it into Confuſion.” 

And as to ſuch other Part of the fourth Article, whereby it is charged, 
© That the ſaid Henry Sacheverell excites and ſtirs up her Majeſty's Sub- 
« jects to Arms and Violence ;* the ſaid _—y Sacheverell ſaith, God for- 
bid that he ſhould be guilty of ſo heinous a Crime, who aſſerts the utter 
Illegality of Reſiſtance to the Supreme Power upon any Pretence whatſoever ; 
which Aſſertion he conceives to be the chief, if not only Ground of the 
Charge exhibited againſt him in the Firſt Article. 

In Confutation of this Charge, he begs Leave to recite one Paſſage | 
out of his Sermon preached at Derby in the following Words: We may 
« he Partakers of other Men's Sins, if we do not, to the utmoſt of our 
Power, endeavour to prevent or obſtruct their Commiſſion, when the 
-< manifeſtly endanger the Good of the Publick : As we are Members of 
© any Government, or Society, we are all obliged in Point of Honour, 
'© Intereſt and Conſcience, to maintain its Security, promote its Welfare, 
and guard it againſt factious Deſigns, or ſeditious Conſpiracies, that 
© may threaten its Conſtitution, diſcompoſe its Peace, or violate and ſub- 
vert its Laws. God and Nature have inveſted every Subject from his 
Cradle, with a Commiſſion to engage, diſcover, and diſappoint the Ene- | 
© mies of his Church and Country; and he that is either privy to, in- 
« duſtriouſly conceals, or any way abets their ſchiſmatical, illegal or re- 
© bellious Enterprizes, both in the Eyes of human as well as divine 
© Laws, is an Accomplice and Partaker in the Guilt, a Traytor to God 
and his Prince, a Patron and Protector of Injuſtice, and a common Ad- 
© verſary to himſelfas well as all Mankind'. And the ſaid Henry Sacheverell 
hopes, what he hath ſaid in the Dedication of the ſame Sermon, © That 
© there are not wanting ſome to preach the Truth, and others to ſupport 
it, at the Expence of their Lives and Fortunes, will not be conſtrued 


= 2 
* * PY g = 4 5 x. oy % 4 
1 18 4 
i PI GY, n — a» 14 


184. 27% Tl of Henry Sachevertl, H. D. 
33 G * | hs 
as exciting 
Truth we r preaC 
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tz the ſaid Henry Sacheverell | cou | | be 
Men of Cha- vernment, for which he hath been {6;remarkably diſtingu 
and State. Where he ſpeaks of thoſe | In the Sermon preached at St. Paz de goth indeed excite Chris; 

| to put on the whole Armour of God, as am 


hath learned from the ſame St. Paul, That the Arms of Reſiſtan 
up by the Subjects * | 
tual Armour; and the Prineipalities and Powers by him mentioned h. 


Proteſtant Succeſſion as by Law eftabliſhe 
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FT; he commends fome for N ow others for ſup 
| betray and run d 
$7 Church and Conſtitution; and 
ſervedly og pam the Hi 

count of his ſtead y. Loyalty and 


ung, not only aygin 

Blood, but againſt Principalities, againſt {nes 50 the 2 * 
Darkneſs of this World, agai ſpiritual Wichedneſs in 74 Places: hy 
n{t the higher Powers, are no Part of the ſpir; 
plainly diſtinguiſhed from Fleſh, and Blood, cannot, he thinks, be 
far miſinterpreted, as to be underſtood of earthly Potentates and Rule. 

And as to ſo much of the ſaid four Articles, whereby it is chars 
that he the ſaid Henry Sacheverell doth wickedly wreſt and pervert di 
Texts and Paſſages of Holy Scripture, that his faid malicious and 55 
tious Suggeſtions may make the ſtronger Imprefſions upon the Minds 4 
her Majeſty's Subjects; the ſaid Henry Sacheverelt ſays, That having 1, 
malicious or ſeditious Sug gelons to imprint, he could not intend to SI 
any Paſſages of the Holy Scripture to that wicked Purpoſe, Hard is the 
Lot of the Miniſters of the Goſpel, if, When they cite the Word of Ca 
in their d Exhortations to Piety and Virtue, or in their Reproof, g 
Men's 'Tranſgreffions, or where they ate lamenting the Diffcuſties 111 
Conflicts with which the Church of Chriſt, whilt Militant here on 
Earth, muſt always ftruggle, the ſcveral Texts and Paſſages by 
Cited ſhall be ſaid to have been by them meant of particular Perſon; an} 
hes hoes my; n in Fo WT Criminal Senſe, and be made 

uch Conſtruction one Ground of an Impeachment for Hi ; 
= Miſdemeanors. 4 e un ee 

And as to all other Matters and Things in the faid Articles contained, 

and not herein before particularly anſwered unto, the ſaid Hen $4. 
cheverell ſaith, He is not Guilty of them, or any of them, in Manner 
and Form as the ſame are charged upon him in and by the ſaid Arti- 

cles; and humbly ſubmits himſelf to your Lordſhips Judgment, 
HENRY S4CHEVERELL 

The Commons Replication to the Anſwer of Doctor Henry Sacheverell. 

HE Commons have conſidered the Anſwer of Henry Sa 

Doctor in Divinity, to the Articles of Impeachment exhibited 
againſt Wes the Knights, Citizens, and urs in Parliament a. 
ſembled ; and obſerve, that there are many Thin in it not warranted by 
the Courſe of Proceedings upon Impeachments, foreign to the Charge d 
the Commons, unbecoming a Perſon impeached, and plainly deſigned tore. 
flect upon the Honour of the Houſe of Commons in this — for 
which they might demand your Lordſhips immediate Juſtice. 

But the Commons being ſenſible that the Nature or the Crimes wheres 
he ſtands impeached, and the Neceſſity of bringing him to a ſpeedy and 
exemplary Puniſhment, require that all Occaſions of Delay ſhould be 
avoided z and not doubting that your Lordſhips will in due Time vindicate 
the Honour of the Commons, and the Juſtice of their Proceedings ; the 
Commons do aver their Charge againſt the ſaid Henry Sacheverel! for High 
Crimes and Miſdemeanors to be true, and that the ſaid Henry Sacheverel 
is Guilty in ſuch manner as he ſtands impeached, and that the Commons 
will be ready to prove their Charge againſt him at ſuch convenient Tine 
as ſhall be appointed for that Purpoſe. 

Lord Chancellor. Gentlemen of the Houſe of 
proceed with your Evidence. 

Mr. Attorney Gen. Y Lords, by Command of the Knights, Ci- 

Sir J. Mountague. tizens, and Burgeſſes, in Parliament aſſem- 
bled, we appear in behalf of all the Commons of Great Britain, to make 
good on Impeachment againſt the Priſoner at the Bar, Doctor Henry, $- 
chewerell. 

The Miſdemeanors he ſtands accuſed of are ſpecified in the Article 
which have been juſt now read to your Lordſhips, and the Facts there 
charged are laid to have been done with a wicked, malicious, feditious 
Intention to undermine and ſubvert her "gh Government, and the 

ſt { ; to defame her Majeſty's 
Adminiſtration ; to aſperſe the Memory of his late Majeſty King Ma. 
liam ; to traduce and condgmn the late happy Revolution; to contradidt 
and arraign the Reſolution of both Houſes of Parliament; to create ſes- 
louſies and Diviſions among her Majeſty's Subjects; and to incite then 
to Sedition and Rebellion. | 

My Lords, if the Charge is made good (as I am apt to think it will), 
may preſume to ſay, no Words can either aggravate or alleviate the Offence. 

y Lords, our Proofs in this Cafe will ariſe from Evidence which can- 
not be liable to the Imputation of being over-awed by the Weight of the 
Proſecutors, or corrupted or perverted ; for out of his own Mouth we ſhall 
charge him, and by his own Words and Sermons we ſhall convict him. 

My Lords, Tcan'with Truth ſay, That it is no ſmall Trouble to the 
Commons of Great Britgin, to have this Occaſion of coming in this 
manner before your Lordſhips : Could they have ſatisfied themſelves. that 
her Majeſty's Honour, the Safety of her People, and the Proteſtant Suc- 
ceſſion as by Law eſtabliſhed, were not highly concerned to bring this 
Man to ſpeedy Juſtice, they could very willingly have ſpared * 


Commons, you may 


But when they conſidered of what Import it was to the Nation, how much 
it concerned the very Being of our Conſtitution, todiſcountenance and put 
an End to ſuch Sort of ſeditious Proceedings as the Doctor and ſome othets 
of his Brethren have beea lately practifing in divers Parts of the Kingdom, 
they could not think otherwiſe, than that it was a Matter fit for the Grand 
Inqueſt of the Nation to take Notice of: And finding it to be a Cauſe of ſo 
ou Moment to the Publick, they judged it fit to be taken under theirown 

anagement, and not truſt it to the Deciſion of any inferior Tribunal. 
And, my Lords, it muſt be agreed that your Lordſhips are the only proper 
Judges, when the whole Commons of Great Britain find it neceſſary to be 
the Proſecutors; nor can Doctor Sacheverell have any juſt Cauſe to complain 
ofthis manner of Proceeding, when it gives him ſo publick an Opportuni- 
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ty of defending himſelf (if his Innocence can clear him); and what can 
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f Ages, who have already ſhewn your great Indul- 
to him, by allowi him (as the noble Lord from the Woolpack 
juſt now ber all = dvantages a Man under his Circumſtances can 

defire to have? 8 

zu Lende, This Proſecution took its Riſe from a Complaint that was 

1 the Houſe of Commons the thirteenth of December laſt, of two 
made which had been lately printed and publiſhed under the Name of 

Sac ' The Books being delivered in, ſeveral Para- 

graphs were read; and by divers Paſſages, too many for me now to enu- 
merate 


to your Lordſhips, it did plainly appear that both Books did contain | 


rf ſcan | 1 Matter, highly reflecting upon the Queen 
Her Admini on. 


Hereupon the Doctor was ordered to attend; which he did accordingly 


the next Day, and at the Bar of the Communs Houſe own'd and avow'd bo 
to be his; That they were Sermons he himſelf had preached ; and | 
that he had cauſed them to be printed and publiſhed. _ 

After ſuch a Confeſſion, Your Lordſhips may imagine Her ＋ 7. 
Dutiful Commons did expreſs 2 Reſentments of the great Wrong 
and Injuries that were done to ber ajeſty, and all that were in Authority 
under Her; and immediately ordered this Impeachment. 

Your Lordſhips will perceive, by Peruſal of the Sermons and Epiſtles 
Dedicatory, that the Deſign and Drift of the ſame is to poſlets the 
People with ſtrange Notions, and terrible Apprehenſions of the Danger 

are in, by a general Male-Adminiftration of the Publick Affairs both 
in Church and State. | 

That both theſe Sermons were preached upon Publick Occaſions ; and 
bad, fince the Printing thereof, been handed about with more than ordi- 
nary Application. $1825 | Des f i 
8 One of theſe Books is intitled [The Communication of Sin,] being a 
germon preached at the Aſſizes held at Derby in . laſt : And becauſe 
the Doctor thought he had not ſaid enough againſt the Queen and Her 
Government in the Sermon, he affixes a Dedication to it, wherein he 
affirms, That the Principles of our Church and Conſtitution are ſhame- 
fully betrayed and run down: That both are perſecuted, on the one Side 
by rude and preſumptuous Inſults, and baſe undermining Treachery on 
the other; and that this Perſecution is carried on by aſſociated Malignants. 

The other Sermon was preached at St. Paul's London, on the Fifth of 
Nevember, which is a Day ſet apart for a general Day of ng, for 
two very great Deliverances vouchſafed to this Nation, by the Diſcover 
of the Gun-Powder Plot, and the Arrival of his late Majeſty King Wil- 
fam, to redeem us from Popiſh Tyranny and Arbitrary Power, 

My Lords, When ye come to hear this Sermon read, I am confident 
that it muſt appear very ſtrange to find, that when there were two ſuch 
memorable Occaſions for the Doctor to have ſet forth his Eloquence in a 
Thankſgiving Sermon, he ſhould in great Meaſure paſs by both the Buſi- 
neſſes of the Day, and entertain his Audience with a long Harangue of the 
deplorable Condition the Church was in; not fo much from Papiſts, (the 
avowed Enemies of the Church) as from her pretended Friends, as he 
calls them, the falſe Sons of the Church, who were crept into her Bowels, 
and ſhewn themſelves to be perfidious Brethren, by defending Toleration 
and Liberty o Conſcience, and favouring the Diſſenters. 

And to ſhew his little Liking of the great Work which was begun to 
be wrought on that Day by the Arrival of His late Majeſty, the chief Turn 
of his Diſcourſe is, tocry up Non- Reſiſtance and Paſſive Obedience. 

And to make it moſt evident, that what he ſaid of Non-Refiſtance, was 
to caſt black and odious Colours upon the Revolution; he lays down a 
General Poſition, That it is not lawful, upon any Pretence whatſoever, to make 
Reſiſtance to the ſupreme Power ; which Supreme Power, by other Paſlages, 
be explains to be the Regal Power. ES. 

And being apprehenſive, that every one that heard him talking in that 
manner againſt Reſiſtance, would ſee plainly he was cenſuring and con- 
demning the Means that brought about the Revolution, and being deſirous 
to caſt as heavy Reflections as he could upon the Memory of King Vi- 
liam, he aſſerts, That the Prince of Orange, in his Declaration, utterly diſ- 
claimed all manner of Reſiſtance. : 

My Lords, Every Body knows, that knows any thing of the Revolu- 
tion, That the Prince of Orange came over hither with an armed Force; 
and that in ſeveral Paragraphs of his Declaration, (the Doctor ſpeaks of) 
His late Majefly invites and requires all Peers of the Realm, both Spiritual 
aud Temporal Lords, all Gentlemen, Citizens, and other Commoners, to come 
in end aſſiſt him, in order to the executing that Deſign he had then undertook, 
egain all that ſhould endeavour to oppoſe him. 

Therefore it muſt be accounted very ridiculous for the Doctor to advance 
ſuch a Poſition, if he had no further Meaning in it, than to give an Ac- 
count of the Prince of Orange's Deſign in coming over here into England. 

And this will make it neceſſary fer your Lordſhips to conſider what is 
the true Meaning of this Aſſertion: Is it not plainly to make the Prince 
of Orange ſay one thing, and at the ſame time do directly another ? And 
can this be done with any other Deſign, than to aſperſe the Memory of 
the late King William? : 

Then as to his Diſcourſe concerning Paſſive Obedience and Non- 
Reſiſtance, in ſuch Latitude as is there mention'ed ; what could it tend to, 
but to caſt Reflections upon that Reſiſtance, which was the Means which 
brought about the Revolution ? 

For was there any Occafion at that time to be ſo earneſt to cry down 
Rfiftance, and preach up Paſſive Obedience? ; 
an any one pretend to ſay, there were any Symptoms of Diſcontent 
throughout the Nation, in any Parts thereof ? 
No: To our Comfort be it ſpoken, no Reign, no Age, no Hiſtory, 
can give a better Account of the good Diſpoſitions of the People to their 
Sovereign. Therefore, ſince the Freachiiig theſe Doctrines was needleſs, 
it does favour of ſome wicked Deſign, to be talking ſo unſeaſonably of this 
dubject. 
if what the Doctor very frequently aſſerts in this Sermon be true, That 
oll are falſe Sons 4 the Church, who affifted in bringing about the Revolution, 
& tat j ined in the Oppoſition that was made ts the Encroachments which Toere | 
un Ly evil Miniſters in the Reign of King James II. againſt our Religion and 
Litertiz;;, let the Doctor a little contider, how far his Character of a 
Falſe Broker may be carried! 

ol. V. 
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when he lies under ſo heavy an Accuſation, than to have | 


+ =_—_ knows; thatliv'd in thoſe Days, that the Body of the Clergy 
of the Church of England made a noble Stand againſt the Encroachments 
which were then making; and appear'd as active as any of the Laity. 

And was it not by their Writings, Preaching, and Example, that the 
Nobility and Gentry were ids to maintain and defend their Rights, 
Religion and Liberties? And as an undoubted Monument that this was 
the Senſe of the whole Kingdom at the Time of the Revolution, it is enter'd 
in the Journal of the Houſe of Commons, on the Firſt of February, 1688, 

That the unanimous Thanks of the Houſe was given, Nemine Contradicente, 
to the Clergy of the Church of Eagan, for the great Service they had done their 
Religion and Country, by N they had made to the Execution of the 
Ecclefraftiral Commiſſion, and their refuſing to read the King's Declaration for 
Toleration, which was then founded upon th: diſpenſing Power, 1 

And how did the Archbithops receive the Meflage that was ſent them 
upon this Occaſion, that they might communicate that Reſolution to the 
Clergy in their reſpective Dioceſes? n 

Our Journals tell us, That Mr. Leviſen Gower the next Day acquainted 
the Houſe of Commons, That he had attended the two Archbiſhops, ac- 
cording to Order, with the Thanks of the Houſe; and that Archbiſhop 
Sancroft, and the then Archbiſhop-of Ter, returned their Thanks to the 
Commons for themſelves, and in Behalf of all their Clergy, for theic 
favourable Vote. „ 

Your Lordſhips ſee, the Commons were then happy enough to be 
thought favourable to the Clergy of the Church of England; and yet thoſe 
very Commons were the Men who paſſed the Teleration-AF, for exempt- 
ing Proteſtant Diſſenters from the Penalties of certain Laws, as one of 
the moſt neceſſary Acts for the Good of the Kingdom, 

And were they not encouraged to go about that Charitable Work, by 
the Petition of the Seven Biſhops, preſented to 12 wherein they 
acquainted him, That it tous not for want of a due Tenderneſi to Diſjenters, 
which made them 7 reading bis Declaration for Toleratien to Diſſenters ; in 
relation to whom, they were willing to come of a Temper as at} be thought 
fit, when the = came to be confidered in Parliament, 8 

But now the ſame hath been conſidered in Parliament, and the Tolcra- 
tion hath been ſettled and eſtabliſhed by the Legiſlative Authority of the 
Kingdom, and hath been ratify'd and approv'd of in his Reign, by Her 
Majeſty and both Houſes of Parliament; Doctor Sacheverell belike diſ- 
approves of it, and is pleaſed to tell us in a moſt extraordinary Manner, 
That a Man muft be very weak, or ſomething worſe, that thinks or pretends 
the Diſſenters are to be gained by any other Grants and Indulgences, than giving 
up our whole Conſtitution : And he that recedes the leaft Tittle from it, to ſatisfy 
and ingratiate with th-ſe clamorous, inſatiable, Church-devouring Malignant, 
knows not what Spirit they are of 

After ſuch an ample Declaration of his Opinion, what fatal Conſe- 
quences will attend the granting Indulgences to Diſſenters! Can the 
Doctor imagine, that his taying, in his Anſwer to the Articles, That he 
intends not to eafl the leaſt invidious Reflection upon that Indulgence the Govern- 
ment has condeſcended to give them, will take off the hard Genſures he hath 
paſs'd upon Difſenters? _ 

And, my Lords, if an Archbiſhop, who hath been dead almoſt a hun- 
dred and twenty Years, cannot be permitted to reſt quiet in his Grave, 
but muſt have foul Aſperſions caſt upon his Memory, as being n Son, 
and a perfidicus Prelate of the Church, for interceding (as Doctor Sacheverell 
ſays) with Queen E[;zabeth for the Diſſenters in thoſe Days: What muſt 
the preſent Archbiſhops and Biſhops of our Church expect from Doctor 
Henry Sacheverell, if they do not thunder out their E:clefiaſtical Anathemas 
againſt Diſſenters, as oſten as the Doctor ſhall think there is Occaſion for 
them ? 

My Lords, I perceive the Doctor hopes to ſalve all he hath ſaid againſt 
Toleration to Diſſenters, by a nice Diſtinction he hath hit upon between 
an Indulgence and a Toleration. 

Theretore he tells your Lordſhips, That upon the mof? diligent Enquiry, he 
hath not been able to inform _— that a Taleration hath been granted by Law. 

Can the Doctor pretend to ſay, that this Word Toleration has never 
been made uſe of to expreſs the Religious Liberty and Indulgence that is 

ranted and allow'd to Diſſenters? If we wanted Authorities to juſtify the 
ſe of the Word, after the Doctor has made Uſe of it in the ſame Senſe 
over and over, in many Paſſages in his Sermons, as will be taken Notice 
of by the Gentlemen that arc to make good the ſecond Articie, the Doctor 
might be put in Mind, that Her Majeſty in Her Speech from the Throne, 
on the 17th of December, 1705, hath been pleaſed to declare, That ſhe will 
inviolably maintain the Toleration. 

My Lords, As the Time was moſt unſcaſonable for the preaching ſuch 
Doctrines as theſe, ſo the Place was very improper for a Lecture of Politicks: 
For your Lordſhips do perceive this latter Sermon, which was preached on 
the Aſh of Member laſt, was preach'd in the great Metropolis of this 
Kingdom, before the Lord Mayor, Aldermen, and Citizens of London ; 
from whoſe ſteady Loyalty to Her Majeſty, and firm Affections to the 
Reyolution, ſuch vaſt Sums have been contributed for carrying on this 
long War againſt France, which hath proved fo fatal to the French King, 
and other Enemies of this Kingdom. 

And what more likely to give a fatal Wound to the public Credit at 
this Time, than ſuch Doctrine, which tends to the Overthrow of all the 
Acts of Parliament which have been made in Support of this Conſtitution? 

And how ſtrange an Attempt was it for the Doctor to preach againſt the 
Revolution and this Government, before thoſe Citizens who owe the 
Reſtoration of their Chartcrs, and all their Franchiſes and Immunities to it? 

But, to do Juſtice to the Doctor, he in his Anſwer denies, he hath ſaid 
any thing of the Means which brought about the Revolution, 

And, if your Lordſhips can believe him, he ſays, he has endeavour'd 10 
vindicate the Revolution from the blick and odious Colours the Enemits of the Re- 
volution would throw both upon that and his late Maje/ty. | 

To what End and Purpoſe then are theſe Doctrines preach'd with ſo 
much Vehemence at this Time, unleſs it be to reflect backwards upon 
what was done at the Time of the Revolution ? | 
There is certainly no Occaſion to preach Non- Reſiſtance to her Majeſty's 
loyal and dutiful Subjects, who have never ſhewn the leaſt Inclination to 
give Diſturbances to this preſent Government, 

Was there ever knywn a Time, in which. there was ſo univerſal an 
Agreement in all Ranks and Degrees amongſt us? Does not every one almoſt 


40 ſtrive 
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ſtrive to ſhew their Zeal and Affection for Her Majeſty and Her Govern- 
ment? If there be any that are leſs quiet than their. Neighbours, we ſhall 
find them amongſt the Friends of Doctor $arbeverell, who are profeſledly no 
Friends to the Revolution. Nothing is more certain, than that all that are 
not ſatisfied with what was done at the Time of the Revolution, mult be 
Enemies to the preſent Eſtabliſhment : And 'tis from this Source, all theſe 
Declamations againſt Men of Character and Station, both in Church and 
State, do pt bandits. ein bank 8 10 nA H Ait * 6 
But 1 would have the Doctor conſider, that we have Laws to puniſh 
Spreaders of falſe News, and horrible Stories, of the Men and great 
cers of the Kingdom; and tis to put a Stop to theſe malicious Prac- 
tices now on Foot, that this Delinquent is now brought to this Bar. 
When we ſhall have read our ſeveral Proofs, which will juſtify every Par- 
ticular charged on the Doctor in the Articles of Impeachment, the Com- 
mons will not doubt of your Lordſhips Judgment againſt this De- 
fendant. FN, 5 ee. | 
Mr. Lechmere. M T Lords, I am commanded to aſſiſt in png te Than 
1 Lordſhips the Grounds of the Charge of the 
mons, and the Nature and Tendency of the Crimes now before you 
in Judgment. 2 r 8 
our Lordſhips have had open'd to you an Impeachment of the Commons 
of Great Britain: The Subjects of both Nations had an equal Concern in 
that which is the Ground of it: They are happily united in this Proſecu- 
tion; and the common Intereſt of your ips, and us all, is inſepa- 
rable in its Event. 


I need ſay no more to your Lordſhips of the Greatneſs of this Cauſe Fug 
at- 


for the Perlon of the Offender, but for the high Importance of thoſe 
ters which he has preſumed to draw in Queſtion, ; W 

The Commons, on their Part, have been excceding careful, in every Step 
of this Proceeding, that it ſhould receive a Deliberation ſuitable to the 

Weight of the Cauſe, and the Dignity of the Commons ; and they obſerve it 
to your Lordſhips, with great Satisfaction, That by your ready Concur- 
rence, no Difficulties have ariſen to delay or diſcourage their Impeach- 
ment. They aſcribe this to a Deſire in your Lordſhips, equally with them- 
ſelves, to per 7 1294 a good Correſpondence on ſo important an Occaſion, 
and to that due Regard your Lordſhips ſhew to the Courſe of Impeach- 
ments, the ancient Right, and great Security of the Commons. 

In framing their Char , the Commons have thought fit, by a Preamble 
to their Articles, to lay Fefore you the Grounds of their Accuſation, in 
Terms the moſt cogent and expreflive ; to the End your Lordſhips might 
have early and perfect Notice of the Points on which the Commons in- 
tended to proceed; that your Lordſhips, and the whole Kingdom, might 
know the unanimous and hearty Zeal of the Commons, to aſſert the Juſtice 
of the late happy Revolution, and the Foundations of Her Majeſty's Go- 
vernment and Adminiſtration ; and that the Judgment of the Commons, 
on this weighty Occaſion, might ſtand fully on the Records of Parliament, 
and be tranſmitted to all Pofterity. 

Your Lordſhips will obſerve, in reading their Evidence, many Things 
excepted to by the Commons, precedent to the Ground of their firſt Arti- 
cle; but you will ſoon perceive, that all Parts of the Deſign of the Priſoner 
center in that. 'They could not therefore have acquitted themſelves, if 
they had not made that their Foundation : Being ppg Convineuts they 
never can have the Honour and Juſtice of that glotious Work too rauch at 
Heart ; nor be too jealous of thoſe, who under any Pretences, though never {+ 
ſpecious, ſhall attempt to leſſen it. And when they conſider the certain De- 
pendance that the Juſtice of the late Revolution itſelf muſt have upon the 
Steps that led to it, they can have no doubt but your Lordſhips will think 
2 * Criminal, who condemns the Means by which it was ef- 
fected. 

My Lords, The necefſary Means (which is the Phraſe uſed by the Commons 
in their firſt Article) are Words made choice of by them with the greate/t 
Caution. Thoſe Means are deſcribed (in the Preamble to their Charge) to 
be, That glorious Enterprize, which his late Majeſty undertook with an 
arm'd Force, to deliver this Kingdom from Popery and arbitrary Power; 
the Concurrence of many Subjects of the Realm, who came over with him 
in that Enterprize, and of many others of all Ranks and Orders, who ap- 

ared in Arms in many Parts of the Kingdom, in Aid of that Enterprize. 

Theſe were the Means tha: brought about the Revolution, and which the 
Act that paſſed ſoon after, declaring the Rights and Libertics of the Subject, 
and ſettling the Succeſſion of the Crown, intends when his late Majeſty is 
therein called the glorious Inſitrument of delivering the Kingdom; and which 
the Commons, in the laſt Part of their firſt Article, expreſs by the Word 
Refiſtance. | 

But the Commens, who will never be unmindful of the Allegiance of the 
Subjects to the Crown of this Realm, judg'd it highly iacumbent upon them, 
out of regard to the Safety of Her N Perſon and Government, and the 
ancient and legal Conſtitution of this Kingdom, to call that Reſiſtance the 
neceſſary Means; thereby plainly founding that Power, of Right and Reſiſt- 
ance, which was exerciſed by the People at the Time of the happy Revolu- 
tion, and which the Duties of Self-preſervation and Religion called them to, 
upon the Neceſſity of the Caſe; and at the ſame time effectually ſecuring 
Her M-jeſty's Government, and the due Allegiance of all Her Subjects. 

Your Lordſhips will find, That the Priſoner, in his Sermon preached at 
St. Paul's, has aſſerted a Doctrine in direct Defiance and Contradiction of 
that Reſiſtance uſed to bring about the Revolution; when he affirms the utter 
Illegality of Reftftance, on any Pretence whatſoever, to be a Fundamental 
of our Conſtitution: And, as your Lordſhips will hear it fully made out from 
the Proofs, by thoſe Gentlemen to whom that Part is aſſigned, he has alſo 

lainly declared himſelt, that even that Reſiſtance uſed at the Time of the 
late happy Revolution, is not to be excepted out of his fundamental 
Rule. 

My Lords, when a Preacher of the Nr and a Miniſter of the Church 
of England, even under this happy Eſtabliſhment, ſhall thus publickly con- 
demn the Foundations on which it ſtands, in Defiance of her Majeſty and 
the great Council of the Nation then fitting in Parliament; it becomes an 
indiſpenſidle Duty upon us, who appear in the Name, and on the Behalf of 
all the Commons of Great Britain, not only to demand your Lordſhips 
Juſtice on ſuch a Criminal, but clearly and openly to aſſert our Foundations. 

] crave Leave to remind your Lordſhips ot the Condition of Things in 


| 
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«| Kingdom, ard alter'd it from a Legal lim. te 


ed and lodged in more 
{ ſuch a Conſtitution for ſo many Ages, without ny 
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both Kingdoms, immediately proce ing the late Revolution: T 
| ſtated -and recorded, between the late King Janes and the Sieg 85 1 
232 in the ſeveral Declarations of the Rights of both Nations both 
” ſhall fo — Ze be Miſcarriages of that dab = 
orbear to aggravate t iſcarri of that unhappy Prince 
ther mandy ſuying; That it is declared n Bill pap” 
England, {hat by the Aſſflance of evil Gounſellars, . Fudgec and Mini,” 
ploy'd by bim, be did endeavour to ſubvert and extirpaze the Proteftart R. 20 
the Laws and Liberties of the Kingdom, in the ſevrral N there dnumer re, 
And in that paſſed in the Kingdom of Scotland, it ſtands declared, 94. 


the Advice of evil Counſellors, be did invade the fundamental Corfltet.n f 1, 
tick Power. | 544 Nn 4 
Your Lordſhips, on this Occaſion, will again confider the anci 

Conſtitution of the Government of this Kingdom; from which "pa 
dently appear to your Lordſhips, That the Subjects of this Realm had n 


—— ower and Right in themſelves to make that Reſiſtance, but lay 
under an indiſpenfible Obligation to do it. | | 
The Nature of our Conſtitution is that of a limited Monarchy, where, 
the ſupreme Power is communicated and divided betweeti Queen, Lor 
and Commons, tho' the executive Power and Adminiſtration be wholly iz 
the Crown, The Terms of ſuch a Conſtitution do not only fuppoſe, hu, 
expreſs an original Contract between the Crown and the People ; by which 
that ſupreme Power was toy mutual Conſent, and not by Accident | limir. 
ands than one: And the uniform Prelervatian d 
fundamental Chang, 
demonſtrates to your Lordſhips the Continuance of the ſame Contra 
The Confequences of ſuch a Frame of Government are obvious ; Tha 
the Laws are the Rule to both, the common Meaſure of the Power of th, 
Crown, and of the Obedience of the Subject; and if the executive Part en. 
deavours the Subverſion, and total Deſtruction of the Government, th, 
original Contract is thereby broke, and the Right of Allegiance ceales; 
That Part of the Government thus Faden injured, hath a Right 
to ſave or recover that Conſtitution in which it had an original Intereſ, 
Nay, the Nature of ſuch an original Contract of Government proye, 


That there is not only a Power in the People, who have inherited its Frce. 


dom, to aſſert their own Title to it, but they ate bound in Duty to tranſ. 
mit the ſame Conſtitution to their Poſterity alſo, 

"Tis miſ-ſpending your Lordſhips Time to illuſtrate this: Tis an eter. 
nal Truth, eſſential to the Government itſelf, and not to be defaced oc 
deſtroyed by any Force or Device. 

That the Rights of the Crown of England are legal Rights, and its Pom 
ſtated and bounded by the Laws of the Kingdom; That the executive 
Power and Adminiſtration itſelf is under the (ricteſt Guard for the Secu- 
rity of the People; and that the Subjects have an Inheritance in their an- 
cient fundamental Conſtitutions, and the Laws of the Land, appears from 
every Branch of this Government. Lis the Tenor of all Antiquity ; our 
Hiſtories and Records afford innumerable Proofs of it: And when your 
Lordſhips look back on the Hiſtory of Magna Charta alone, you cant 
doubt of the Senſe of our Anceſtors, that they were Maſters of Franchi 
that were truly their own, and which no earthly Power had Right to ta- 
tort from them. Many others, of inconteſtabie Authority, are thoſe yz 
luable Relicts which our Popiſh Anceſtors have left us, as Proofs of the 


| Freedom of our Conſtitution, of the conſtant Claims they made, both is 


and out of Parliament, to their Inheritance in their Laws againſt the En- 
croachment of arbitrary Power; and when the 4% Extremity called then 
to it, they never fail'd to vindicate them by the Arms of Keſiſtance. 

„ Such was the Genius of a People, whoſe Government was built on 
«* that noble Foundation, nt to be bound by Laws to which thev did nat cu- 
« fent ; that muffled up in Darkneſs and Superſtition, as our Anceſtors 
<< were, yet that Notion ſeemed engraven on their Minds, and the Impteſ- 
& ſions ſo ſtrong, that nothing could impair them.” 

Upon the * of Religion, when all ſorcign Power was aboliſh- 
ed, and the Supremacy of the Crown was reitor'd to its Height by many Ac 
of Parliament, your Lordſhips will always find Declarations at the ſame 
Time made of the Rights of the People; particularly that of the 25th of 
H. VIII. where *tis ſaid, That the Realm of England 7s free from any A 
Laws, but ſuch as have bien deviſed, made and ordained within the ſame, if 
the IWealth Hit; or ſuch other, as the People of the Realm have taken at the 


free Will and Conſent, and by long Uſe have bound thenſelues to, as the anuen 


eflabliſhed Laws of the Realm, and none otherwiſe. 

Your Lordſhips will, I doubt not, conſider thoſe Laws made at that 
Time, to be freſh and remarkable Declarations and Katifications of tat 
* Contract. 

his excellent Conſtitution of our Government has been, thro” mary 
Struggles, preſery'd from that Time to this, and the true Spirit of the Au- 
liþ Nation (till kept alive, down to the Limes of the late happy Revolu- 
tion; at which Time the Danger being imminent, not only to the Laws 
and Liberties of the Kingdom, Far to the Proteſtant Religion, THE AN- 
CIENT VIRTUE OF THE ENGLISH NATION EXERTED 
ITSELF, AND SHONE OUT IN ITS FULL LUSTRE,. R 
THAT GLORIOUS WORK. 

The many Laws paſs'd ſince, more particularly thoſe for the Settlement 
of the Crown and Succeſſion, are ſo many repeated Declarations of the: 
late Majeſties, and her Majeſty now on the Throne, together with the re. 
preſentative Body of the Nation, in Confirmation of their ancient Corr 
ſtitution. Nay, my Lords, we have higher Teftimonies to appcal to; ts 
many glorious Succeſſes with which God Almighty has bleſſed the Arm 
of her meſt Sacred Majeſty, employ'd in Defence of the Arms of Refit- 
ance, are ſo many Teitimonies Hom Heaven in our V indication. 

Your Lordſhips take notice on what Grounds the Doctor continues i0 
aſſert the ſame Poſition in his Anſwer. But is it not moſt evident, that tis 
general Exhortations to be met with in the Homilies of the Church of Ei 
land, and ſuch like Declarations in the Statutes of the Kingdom, are mea 
only as Rules for the Civil Obedience of the Subject to the legal Admin 
ſtration of the ſupreme Power in ordinary Caſes ? And it is equally abſui, 
to conſtrue any Words in a Poſitive Law to authorize the Deſtruction & 
the whole, as to expect, that King, Lords, and Commons ſhould, in exp'® 
Terms of Law, declare ſuch an ultimate Reſort as the Right of Refiftan% 


at a Time when the Caſe ſuppoſes that the Force of 4}! Law is cu 
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(653) 4709. H. L. 
Hot the Commons think he hath, by his Anſwer, highly aggravated his 
Crime, by charging ſo pernicious a Tenet, as that of abſolute, unlimited 
Non-Reliltance, to be a fundamental Part of our Government, and by 
aſſerting This as the Doctrine of the Church of England. 
- Tr is 4 great Reproach to the Excel lency of eee ute 
ſuch Plineiples to it as inevitably infer its Deſtruction; and an equal Diſ- 
bonoùr to the Crown of this Realm, the great Glory of which is to be 
get ver and govern a Nation of free - born Subjects, the meaneſt of which 
has za Inheritance in the Government and the Laws equal with the greateſt. 

| They likewiſe eſteem it an high Reflection on Religion itſelf, and the 
Church of Englard, , to charge its pureſt Doctrines with ſuch Conſtruc- 
Tons, by which all Irreligion and Oppreflion would be authcrized. 

The Commons muſt for ever conſider themſelves under the ſtrongeſt 
Obligations of Gratitude to our great Deliverer, to aſlert the Honour and 
Juſtice of that Reſiſtance b which he reſcued an oppreſſed People from 
"evitable Destruction; and think they ſhould not deſerve the Name of 
3 abjeQs of Great Britain, or the leaſt leſſing of ſo good a Government, 
Kat this Time before Jour Lordſhips, and for ever hereafter, they did 
not aſſert, in the moſt ſtrenuous Manner, the Honour and Juſtice of that | 
Reſiſtance which brought about the late happy Revolution. And upon 
this Foundation it is, that they doubt not but your Lordſhips will, in a 
Parliamentary Way, faſten a Brand of indelible Infamy on that enſlaving 
Tenet by which it is condemned. 1 

| ſhall take up lefs of your Lordſhips Time on the following Articles. 

The Commons eſtcem the Toleration of Proteitant Diſſenters tobe one 
of the earlieſt and happieſt Effects of the late Revolution, wiſely calcula- | 
1d for the Supp-"rt and ſtrengthening the Proteſtant Intereſt, the great 
End of the Revolution itſelf, | | 

They remember, with the higheſt Gratitude to her Majeſty, her Royal | 
Reſolution declarcd From the I hrone, to preſerve it Javielably and they | 
obſerve to your Lordſhips, that it appears to them, ſrom a Report on their 
own Journals of a Conference between both Houſes, on the Bill againſt 
* — Confermity, (not meant to enlarge the Liberties of Proteſtant 
Diſſenters) I hat the Perſecution of Proteſtants is, in the Preamble to that 
Bill, declared te be contrary to the Chriſtian Religion, and the Doctrine of the 
Church of England, and that the 222 Toleration ought to be kept invielably ; 
nd the Commons find no Exception then taken by your Lordſhips to that 
Declaration; but on the contrary; many Expreſſions from both Houlcs, 
tichly extolling the Policy and good Effecis of that Law. 

our Lordſhips will perceive, from the Evidence of the Commons, 
many plain Declarations of the Priſoner in Maintenance of this Article; 
put we offer it to your Lordſhips, as a further Evidence, that he moſt 
ſhamefully arraigns the Memory of a Prelate, -eminent for his Zeal to the 
Proteſtant Religion, for his compaſſionate Interceſſions with Q. Eliza- 
kth in Favour of Diſienting Proteſtants ; a Reflection plainly meant by 
him to caſt an Odium on ihe ACt of Toleration, and on the preſent Fa- 
thets of the Church, ſo eminent for their Charity and Moderation; and 
from the Applauſcs he gives to the Severities ſhown by that Queen, he il- 
Ivftrates the Sora thrown by him on her preſent Majeſty, and her 
Approbation of the Toleration: Your Lordſhips will duly conſider the 
Malignity of Expreffions meant to condemn ſo good a Law, now ſtanding | 
in its full Force, and to encourage the Unchriſtian Principles of Perſecution. 

The latter Part of the ſecond Article is founded on the lega! Suprema- 
cy of the Government in Matters Eccle ſiaſtical, by which all Eccleſiaſ- 
tical Juriſdiction, by the ancient undoubted Laws of the Kingdom, is 
made ſubject to the Civil Power, 

The Pruner, in Terms very unbecoming, has ſtruck at this eſſential 

Part of our Conſtitution, in thoſe Words; wherein, after having per- 
ſuaded the ſuperiour Paſtors of the Church to thunder out their Anathe- 
mas againſt Proteſtant Diſſenters, Ile defies any earthly Power to reverſe 
ach Senterces. 
: My Lords, the reſtoring the legal Supremacy of the Crown, was the 
ff ct of the Reformation of Religion in this ah and the Abuſe 
of that Power, to the apparent Danger and Deſtruction of the Church of 
Eneland, in the Inſtance of the late illegal Eccleſiaſtical Commiſſion, re- 
mains condemned by the Bill of Rights. 

But the Commons crave leave to obſerve, that the independent Power 
or Juriſdiction of the Church, or of Eccleſiaſtical Judges, which is the 
Doctrine advanced by the Priſoner, is no leſs dangerous. It ſtands in 
utter Defiance and Contradiction of Magna Charta, and the Laws of the 
Land ; *tis deſtructive of the legal Supremacy of the Crown and Legiſla- | 
ture; a Violation of the Oath of Supremacy; contrary to the Principles 
of tize Reformation, and the Doctrine and Intereſt of the Church of En- 
gland, ot which le is a Member. 


— —— 


—_— 


The Commons are nrengthened in their Concern for the legal Supre- | P 


macy, vrhen taey call to Mind her Majeſty's Letter to his Grace of Car- 
terbury, of the 25th of February, 1705, for proroguing the Convocation; 
whore in ber Myjetly is pleaſed to declare her conſtant Care and Endea. 
vours to preſerve the Conſtitution of the Church of England as by Law 
ettabliſhed, and ter Reſolution to preferve the Supremacy, as being a fun- 
Oumental Part of it: And upon thefe Conſiderations, they have an abſo- 


jute Aſſurance of an cqua! Regard on your Lordſhips Part, to a Matter 
vi fo great Importance, 


Your Lordſhips will obſerve the third Arti. le to be included within the 
general Charge of the fourth: But, the Commons being ſenſible, with 
tow diſtinguſſhed a Malice the Subſtance of this Charge is levelled b 
de Priſencr againſt the Hongur of her Majofty and the two Houſes of Par- 
latent, the y thought it their Duty to her Majeſty to lay this before your 
Lordſhips iu @ diſtinct Alticie, ſor your particular Conſideration and 
judgement. 

When your Lorèſhips reſiect on the late heavy Cenſure, which the 
Queen 2nd both Houſes fo juſtly laid on the Authors of the like groundleſs 
diander, vou will think that the Pritoner has revived and avowed the 


. N nne 
for High Crimes and Miſdemeanors. 


ſure your Lordſhips, they can't be forgetful of that ſignal Regard her Sa- 
cred Majeſty ſhewed N Church of England, at the Tine of the late 
Revolution j; of that conſtant,” uniform Zeal ſhe has expreſſed for it from 
that Day to this; that perpetual Monument of her Royal Bounty to the 
Clergy of the Church of England, to the Diminution of her oon Reve- 
nue; nor of her Royal Care for the perpetual Eſtabliſhment of its Diſci- 
pline and Worſhip, in making jt a fundamental and eſſential Part of the 
Union of the two Kingdoms: Theſe Things they eſteem an abſolute Se- 
curity, that her Royal Protection and Affection for the Church of Enzland 
can never fail, | | . n 

The Commons doubt not of your Loreſhips particular Notice of the 
Parallel mentioned in this Article, by which your Lordſhips will collect 
the Inveteracy of the Deſign from the Odiouſneſs of the Compariſon. 


In their fourth Article the Commons have laid before your Lordſhips 
many Charges; which, though of different Conſiderations, yet all con- 
duce to the main Charge of the Commons, as tending to undermine her 
Majeſty's Government, and to raiſe Sedition and Rebellion. 

Your Lordſhips will find, from many and pregnant Proofs ſupporting 
this Article, That her Majeſty's Adminiſtration, whereby ſhe has juſtly 
gained the Affections of all her true Subjects, is repreſented by the Priſo- 
ner as deſerving the utmoſt Odium and Fee of her People. 

That the Civil 2nd Religious Rights of her Subjects, which her Ma- 
jeſty has protected with the Tenderneſs of a moſt indulgent Mother, are 
berrayed by thoſe to whom ſhe has committed the Care of them, and that 
they are now in a Condition more Calamitous than at that Time when 
Superſtition and Tyranny were ready to have ſwallow'd them up. _ 

Your Lordſhips will find him lavouring to perſuade the People, that 
the Condition of Peace and Proſperity, which the good Government of 
her Majeſty has ſecurcd to her Kingdom, is a State of utter Diſtraction 
and Confuſion, wherein all Irreligion and Diſorder is not only unpuniſh- 
ed, but encouraged. 

Nor will your Lordſhips wonder to find a Perſon, who has thus ſet 
himſelf to weaken the Title of her Majeſty to the Throne, repreſenting 
her Adminiſtration like that of one who has no Title at all, 

And from this ruinous and almoſt irretrieveable Poſture of Affairs, your 
Lordfhips will find him conſidering himſelf as a peculiar Metlenger, ap- 
pointed and called out to open the Eyes of the deluded People, and to un- 
deceive a Nation thus abuſed. And this, my Lords, he has.done, not in 
the Words of Meckneſs and Pcace ; not by exhorting them to the Exer- 
ciſe of the ſubmiſſive Doctrines of Paſſive Obedience and Non-Reſiſtance; 
but he aſſures them, that he does not come to preach Peace, but to ſound 
a Trumpet ; he endeavours to excite ſuch true Sons of the Church as arc 
of his Perſuaſion, to recover, defend, and maintain, with their Lives and 
Fortunes, their invaded Rights, and ſuch Doctrines as he has thought 
fit to deliver to them. | 


My Lords, I take Liberty to acquaint your Lordſhips, that the Com- 


mons conceive, that the Laws and Statutes of the Realm, and the Order 


and Peace of Government, neceſſarily injoin it as a Duty upon all private 
SubjeAs, to repreſent their Senſe of the Nation's Grievances in a Courſe 
of Law and Juſtice, and not otherwiſe; and whenever the Oppreſſions be- 
come National or Publick, They claim it as the peculiar Right of their 
own Body, to purſue the evil Inſtruments of them, till publick Vengeance 
be done; and at the ſame time the Commons affure your Lordſhips, that 
they will account it their indiſpenſible Duty to her Majeſty and their 
Country, to aſſert the Juſtice and Wiſdom of her Adminiſtration, againſt 
the Enemies of both. 

I have thus ſtated to your Lordſhips the Nature of this Cauſe ; where + 
in, I perſuade myſelf, you perceive many Points of the higheſt Moment 
to the Peace and Welfare of the Kingdom. 

The Tendency of the Crimes, of which the Priſoner ſtands accuſed, lies 
open and apparent: But yet beg your Patience, todraw theScene alittle cloſer, 

Your Lordſhips will conſider the neceſſary Conſequence of a Poſition, 
meant and expounded ſo as to perſuade the World, that theglorious Work 
of the Revolution was the Fruit of Rebellion, and the Work of Traitors. 
Does it not declare the late Reign to be one continued Uſurpation ? And 
under what better Circumſtances does it bring the preſent ? 

Is the Act of Toleration condemned with any other Tendency than to 
weaken ſo great a Support of the Revolution itſelf? And I intreat your 
Lordſhips to conſider the certain fatal Effects of an univerſal Diſſatisfac- 
tion of the People, in Things that concern them neareſt, the Safety of 
the Church of England, and the Proteſtant Intereſt, and the Security of 
themſelves and their Poſterity. 

It's true, my Lords, that, conſidered at a Diſtance, there ſeems a Re- 
ugnancy in this Gentleman's Syſtem, How comes it to paſs, that ab- 
ſolute Non-Reſiſtance and the Spirit of Rebellion ſtand ſo well together, 
and are made ſo ſuitable, in the fame Diſcourſe? 

But, if your Lordſhips ſhould diſcern, in any Part of his Sermon, an 
dark Hints, or diſguiſed Opinions, of a Sole Hereditary Right of Succeſſion 
to the Crown, that will ſkew your Lordſhips the true Conſiſtency of the 
whole; your Lordſhips will find, that in his Opinion, the Duty of the 
abſulute Non- Reſiſtance is owing to him only that has the Divine Com- 
miſſion to govern ; and from thence your Lordſhips cannot fail of know- 
ing againſt what Queen, what Government, what Eftabliſhment, he 
encourages the taking up the Arms of Reſiſtance. ' 

I have thus endeavoured to diſcharge the Truſt repoſed in me by the 
Commons, and am not unſenſible how far ſhort I have fallen; but, my 
Lords, I aflure myſelf that the Cauſe cannot ſuffer by it, its own Strength 
and V igour will ſupport it at this Time, and ſo long, I hope, as the Na- 
tion endures. | 

Your Lordſhips ſee plainly, that the Duty of the Commons, which 
they will always diſcharge, called upon them very loudly to make Inqui- 
fition on ſo» remarkable an Offender as the Priſoner at the Bar. 

Your Lordthips ſee they had not accquitted themſelves aright, if they 


lame, frum an inveterate Pride to ſignalize his Enmity to her Majeſty and 
oth Houſes, and in the moſt publick Manner ty intult the Honour of 
te Queen and Legiſlature, at the ſame time that he was enceavouring to 
Wert their Foundation. ' ; 

Phe Commons will ever ſhew the utmoſt jealouſy for the Safefy and 
010ur of her Majeſty's Porton, an) wut always citcem it their peculiar 
Concern to vin,gicate every Almpt dat nul be made againſt it; and aſ- 


had intruſted the Proſecution of this great Cauſe in any other Hands but 


their own, or ſuffered theſe Points to have been handled in any Place but 
in full Parliament; or before any other Judicature but that of your Lord- 
ſhips : And it is with the greateſt Chearfulneſs and Security, that they 
ſubmit the Cauſe of the Queen, of the whole Nation, of the Proteſtant 
Religion, and Proteſtant Succeſſion, to the Weight and Wiſdom of your 
Lordſhips Judgment. 
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General; 1 did acquain | 


51 2 | | 2 A 8 8. 11. Honourable | W \ 
: Mr. Attor 9 that there were wo "> 1haik; r es 1; 
77... Sie © 8 BEIT Le G'E BRAD; Bun. 
e now delivered in, an to yo raſhips. We: mult < —_ 7 er I 1 eee 
Feta give an Account where he had thoſe Books in bis Hands. © + | \,"y, pp Tor Mayormof "the Oy ot Copa 
4,4... 4». © Then My. Jodrell war enn 
- Mr..Yed. Theſe two Boche were delivered in at the Table of the B « Publich; in 7 of al choſe St Blind” Miro ie 
Houſe of. Commons by one of the Pente. „ \ , | * the Halicous Kauer ard of out Ghurch have tradaced it with, and ma 
| Mr. Att. Gen. Were they ſhewn to Dr. Sacheverel} when he attended | 4 in, Sunne it had thb Honey to receive from fonie „f chele 
the Houſe? ' "Nu ene n Land #H5fe Fudges, who Gruidemned it without Sight or Hearing, But a 
Mr. Fod. They were ſhewn to him at the Bar of the Houſe, [+ is no New Thing wich fone Men to Cenfure at Rundum What lies out F 
Mr. Att. Gen. Did he own them to be his Books, or what did he own | « their Sphere ; Examining & Cauſe my prove' Dangerous, for fear of the, 
about them ot 7 I An 1 © own eien of its Merits. hen Men are reſolved dep into 4 
Mr. Jod. That which is the Sermon preached the fifth of N | he Culpb, the belt Way is to ſbut their Eye, for fear they ſhoud Jet uber 
owned to be his, and that he directed it to be printed. | Danger, and Repent of their Folly. © When they are thus abankne wg 
| | Den that Book was delivered in. Iden up id Nin, the 2 = that would LC OT all ddl. . 
et. Gen. There is another Sermon which was preached at the Aſ- © Light#to prevent it, mult expect to be treated wich that ungratetul 4% 
* at Dat. that was alſo ſhewn him at the Bar, and he owned it. © {ence and Reproach, which uſually attends the Generots * of 2 
Lord Chancellor, What ſay you as to the Preface of the other Sermon ? | © who Dare peak Seafonable and Neceſſary Truths. That beats Gay, 
Mr. Jod. He owned the Dedication of it to be agreeable with the De- © doubtleſs, is very 1 that ſets himſelf againſt his Cine; aud wen 
dication of that Impreſſion which he ordered to be printed. Men are fo ſtupidly hardened in their Errours as to % the moſt gi; 


- Mr. Att. Gen. We pray the Dedication may be ſhewn to him; if he 
denies it, we are ready to prove it by the Printer. IRS | 
Sir Limon Harcourt. My Lords, the Doctor did own the Sermon, and 
the Dedication of both the Sermons before the Houſe of Commons and 
he will not give your Lordſhips the Trouble of hearing any Proof of 
them: He doth own them. h | | 
Mr. Att. Gm. Then we deſire they may be read. 


* 
* 


Clerk reads the Dedication of ie Derby Sermon, and the Dedication and 
Sermon at St, Fe. ** | "_f 
The DEDICATION of a SERMON preached at the Afizes 
held at Derby, Augu/t 15, 1709, by Henry Sacheverell, D. D. Fellow 
of Magdalen Ofll:ge, Oxon, and Chaplain of St. Saviour's, Southwark. 
#4 oer YT - | 
? e. -t6 To the Right Worſhipſul 
GEORGE SACHEFERELL, Eſq; 
High Sheriff of the County of Derby; 
| And 1 0 * 
The Honourable GxwTLEMEN of the GRAND FURY, 


Gilbert Thacker, Eſq; William Cock, Eſq; William Brown, Eſq; 
Robert Wilmat, Eſq; William Cavendiſh, Eſq; Paul Balledem, Eſq; 
on Fitz- Herbert, Eſq; Francis Pole, Eſq; ames Chetham, Eq; 
John Beresford, Elqz William Horton, Eſq; Midlom Walley, Eſq; 
Vernon, Eſq; George Sauill, Eſq; Gere Turner, Gent. 
GENTLEMEN, 


8 HE Peculiar Honour Y ou were pleaſed to confer upon me after the 
c Delivery of this flain Diſcourſe, was ſo Signal, that nothing leſs 
than this Publick Achnowledgment can acquit Me of Ingratitude. 

No, when the Principles and Intereſis of our Church and Conftitu- 
© tion are ſo ſhamefully Betrayed, and Run down,» it can be no little Com- 
fort to all thoſe who wiſhtheir Welfare and Security, to ſee, that notwith- 
«ſtanding the Secret Malice, and Open Violence they are Perſecuted with, 
s there are ſtill to be found ſuch Mortiy Patrons of both, who dare Own 
© and Defend them as well againſt the Rude and Preſumptuons Inſults of the 
© One Side, as the Baſe, Undermining Treachery of the Other ; and who 
« Scorn to Sit filently by, and partake in the Sins of theſe Aſſociated Ma- 
© lignants. 8 | | 
| 5 Though the Truth ſeems to be ſo much forſaken at preſent, yet, God 
« be thanked, they ſhall yet find, to our Honour, that we have ſtill 
e amongſt Us thoſe who have Courage to ſpeak it, as well as thoſe who 
© have Fives and Fortunes to Maintain it: And tho” the Age is ſunk into 
© the Loweſt Dregs of Corruption that it cannot endure Sound Doctrine, 
there are not wanting ſome to Preach it, and Others to Support it, at 
« the Expence of Both. May the Influence of your Good Examples, which 
as much Animates our Friends, as it Terrifies our Enemies, be as dif- 
« fuſiyely Prevailing, as tis nobly Conſpicuous; and the Bleſſing of that 
t Church attend you, which you ſo Eminently ad:r: and ſuftain / 

And, as I am obliged by the Relation I have the Honour to bear your 
« Family, may a double Portion of the Divine Favour reſt on you, (Mr. 
« High Sheriff) whoſe Commands I was very ready to execyte in this Of- 
« fice, fince you thought neither the Advancement of Years, ſo ge- 
< neroully expended for the Geod of · your Country, nor the great Trouble 
« attending this Pet, ſufficient to exempt you from ſhewing that ſteady 
0 and Zeal to ſerve Her Majefty and the Government, for which you 
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To the Right- 


© Evidence, there's no Room for Arguinent, or Goſpel. _ Mieses and ta 
© Prophets may, with Cbrift and his Ape/tler, be Banifhed our Sp 

© when Truth muſt be Oppr by Number , and Roi ſe and Rebetliou 

8 peals to the Pevple, as the only Judges of Right and Hong, auld the ger. 
© nier Rejort of Fuftice and Dominion. Are not theſe the Faſtuonabl A. 
© thads now made uſe of to Overbear, and Silence our Gburch, to 72 
and Revile our L. giſlaturr, in order to Break in upon the Prerog«tive of us 
© Crown By Threatening them with Imaginary Legions, and a popular Tri. 
© bunal, where their Auth:rity, and Eftublihment are to be Try'd and Dur. 
© mined? To put a ſtop to which Dangerous arid Enroaching MA. chief, thy 
* now with moe Arm 1 up and down through this D.ſiructad Aug 
9 * it my Duty (being Summoned to this Office by your Lerd{by,) 
to Diſcharge it in the BEST METHOD I could, to Preferve Us trod 
© theſe Malicious Deſigns, by endeavouring, if poſſible, to Open the Lze 
© of the Deluded People in this Our Great Metropolis; being Conſcious of 
« what Prodigious Importance it is to the Welfare of the . Nation, to 
© have its Rich and Powerful Inhabitants ſet right in their Mens of Gies 
nent, both in Church and State ; that they may not be Flatter'd into thei 
© Ruin, but ſeeing the Fatal Conſequences of theſe Damnable falſe Deftrin,, 
«* which ſome Scaitions Impr/tors have laboured to Poiſen them with, ay 
, abs and Deteft them. I am confident, Ay Lord, that this Gloryy 
Rentwned City can Booſt of ſo many Excellent Examples of Unjbatg 
© Steadineſs, Difinterefled Probity, and True Zeal and Loyalty for Our, Chard 
© and Swereign, that if they would act with the ſame Open, asd Un. 
© daunted Reſolution Y our Lordi does, theſe Afrighting Poontghs mutt 


* Vaniſh. But if Hong Gentlemen will fit ſtill, and give up thitic Cane, « ti 
through want of Courage, or a Ju Senſe of the Dangerous A. ten pt. of Uur 9 
* Enenucs, without the Spirit of Prophecy, We may foretel what will be⸗ © /1 
come of Our Conftitution, when. 'tis fo Yig:roufly Attacked from TVithau, « { 
© and fo Lazily Defended from Within. «( 
We are told by theſe Men, who would fain ſhut both our Eyes, and T 
our Mouths, in order the more effectually to Ungermine and Deftray Us, 4 
© that the Pulpit is not a Place for Politicts; and that "tis the Buſineſs of 4 
© a Clergyman to Preach Peace, and not Sound a Trumpet in Sion: ſo ex- «7 
* preſly contrary to the Command of God, to Cry aloud, and Spare nd. 1 
* My Lord, I was humbly of Opinion, that the Fifth Commandment was te 
© Genuine ; the Fanaticks would do well to ſtrike that Dangeraus Pracey «7 
© out of the Decalogue, as the Papi/ts have the Second, that neither might «JI 
6 if in Judgment againſt theſe United Friends and Brethren, - Now, a 0 
* This ſtands the Fir/t in the Second Table, is it not of the utmoſt Imper- * 
* tance, to be rightly Under/tced, as containing the Principal Duty that we To 
© owe to God's Ficegerenti, which has been fo Scandalouſly, and Vil- 
© lainouſly Miſinterpreted of late, to the Great Diſbouour of Bath ? Cer- © ti 
© tainly Our Church thought ſo Formerly, when it took ſuch Care to fi 

© Guard Our Obedience, with more Homzlies concerning the Peril of R. 1 
bhellion, than any other Sin. And when was more Reaſon for Enforcint 11 
© their Doctrine, than now, when We ſee theſe admirable Diſſugſe «C 
0 againſt Fatiten and Scdition, maliciouſly Hrefted to Countenance and 8:4- I 
port it? If our Excellent . apprehends no Hazard from the «ft 
© Licentious Proceedings, I am ſure Thoſe who would, defend it from them, * 
© have Reaſon to do fo, with Regard to their Ow Perſons : Our Paſton © b 
cannot do their Duty, without being Menaced , it, and Slanderid by *b 
© the Vile Amanuenſes of the Mob, to expoſe us to their Fu ..as P th * th 
and Men Diſaſfecied to Her Majefly's Government, whoſe Safety, Right * fc 
© and Eſtabliſhment, 6 with 3 of the Church, We1o earnettiy A 
© contend for; which 1 ſolemnly here Declare (as I did oregin this Di *pl 
© courſe) to be my only, Aim " age, and in an humble way to fol- 6 m; 
low the Footſteps font ip, Who is fo bright. an Ornament and © ar 
© Support of them. . this Great City may flouriſh under y r auſpiciu *D 
© Cmdudt, and never want a Magiſtrate of your ſteady Prixciples.to Gui *th 
and Govern it, is the hearty Prayer of, A *th 
| «Mz L O. X D, * Bi 
„Fur LORDSHIP':; * * PU 


have ſo remarkably Diſtinguiſhed. 
Jam, with all Regard, 
EGGENTLEME'N,, 
« Your very Humble Servant, 
4 | = 12 Henry Sacheverell. 
r — — Hao tn — . — * 8 | 
The PERILS ef FAL'SE BRETHREN, 


both in Church and State: 
Set Forth in 2 N 


SERMON Pixached before the Right Honqurable the Lond Maron, 


* Moft Humble Servant, 


« HENRY SACHEVERELU 


Cx; a6 
In Perils among falſe Brethren, ; 
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MGRG all the moſt dreadful Plaz that ever threatened this C 
” Kingdom, the diſmal Tragedy contrived as this Day to be 


Aldermen, and Citizens of London, at the Cathedral Church of St. Paul, | £ cxacuted on Beth, may juſtly claim the berrible Preced cons BY ** 
on the Fifth of November 1709. By Henry Sacheverell, D. D. Fellow 4? rr the bigheſt Exp TaT r * * _ 10 
of Magdalen College, Oxen, and Chaplain of St. Seviour's Saufbrnar f. ' # og | oniſhing * © Au 
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| Deliverance. from it. For whether, -we conſider the 
nw 70 of its ſubtle Contrivance, the deſtruQive Extent, and 
1 ary ſewences of it, or its ſurprizing and, unaccountable 
: Tevery, we malt confeſs, that nothing but the All- Powerful and 
d Sous Hand of God, interpoſing againſt, the utter Subverſion of 
* Nation and Religion, could have prevented ſuch a Fatal Con- 
*out : A Conſpiracy ! ſo full of the moſt Unheard-of Malice, 
- A ofariable Cruelty, moſt Diabolical Revenge, as only could be 
© 8 yd in the Cabinet-Councit of Hell, and brought forth in a Conclave of 
; Romiſh Feſuits ! Now, tho the Hiſtory of this unparallel'd Myſtery of 
[niquity was 2 againſt Us at ſuch a. Diſtance of Time, and the 
k 125 ſo evidently Acknow!ledg'd, that the Papiſts themſelves are fo far 
y — Denying, that they Exto/ it with the Higheſt Panegyricts; ſo that 
g there needs neither Prof of the one, nor Reperition of the other: Yet 
« doubrieſs tis as much our Duty, as Iatereſt, to keep up the Annual Cele- 
« bration of this Neuer te-be: forgotten Feſtival. Fot that the very Face 
and Shadow of our Church and Conflitution is yet Surviving ; That this 
« G-od and Pious Relict of the Royal Family Sits now Happily upon the 
« Throne of Her Great Anceſtors; That our Hierarchy and Nobi.ity was not 
« finally Exttr ated and cut off; That our Country was not made an Acel- 
« dama, © Fila of Blood, and a Receptacle of Uſurping Robbers ; That We 
« without Slavery, Superſtition, or Idolatry, enjoy the Benefit of our 
4 Frbellent Laws, and mott Holy Profeſſion Undefil'd: In a Word, That 
God has yet vouchſafed us this Opportunity of coming into his Preſence, 
« to A:tnowledge theſe Ineſtimable Bleſſings, is owing to his Mercy ſo ſig- 
« nally ſhewn to Us, in Diſappointing the Barbarous Maſſacre intended 
( This Dey. A Day! which ought to ſtand for Ever in the Engl:f Ka- 
ndr, as an Eternal Ara, at the One End, as the Thirtieth Day of 
« January at the Other, for [ndelible Monument of the Irreconcileable Rage, 
« and Blo»d-Thirftine/3 of both the Popiſh, and Fanatick Enemies of Our 
« Church, and Government / For theſe are equally ſuch Treacherous 
« FALSE BRETHREN, from whom we muſt always expect the utmoſt 
« Perils, and again whom we can never ſufficiently Arm Ourſelves with 
« the teſt Caution and Security. Theſe TWO DAYS indeed, are 
« but Oe United Proof, and Viſible Teſtimonial of the ſame Dangerous, and 
« Rebellious Principles, theſe Confederates in Iniguity maintain: And as the 
© One is but a Thanksgiving for our Deliverance from what, the Fi Pro- 
« j,ed; ſo is the (ther an Humiliation, for what God permitted the Lat- 
ter, by Their Help aid Direction, to put in Execution. I think there- 


« fore the Beſt way of Acknowledging theſe Great Mercies, and Judgments | 


« of God, and Acquitting Both Solemnities in a Proper way, is by ſo juſtly 
6 S Our Circumſtances with reſpect to Each Side, as to Guard 
« z#ninſt Their Malicious and Factious Deſigns for the future: that we may 
« never ri Either, to need a Second Deltverance from thoſe YVillainous En- 
« rerprizes, they will never ceaſe to put in Practice, whenever they ſee an 
© Opportunity of Doing it with Security. Weg” 

© Now as Perſecution, and {fliftion, were the diſtinguiſping Badges of 
«© the Myfffah, who was a Man of Sirrows, and Acquainted with Griefs ; fo 
to convince his Diſciples, that his Kingdom was not of this World, He Be- 
« queathed the fame ſad Legaq to Them, to ſhare the Chara#ter, as well as 
© /mitate the Example, of their dying Lord, and Maſter. With unſhaken 
« C:urage, and Reſolution, to take up His Bloody Croſt, and follow the 
Great Leader of their Salvation: To March with a Chearful Magnani- 
« mity through all the Powers of Darkneſs, looking unto 75 the Author 
and Finiſher of their Faith, who for the 17 that was ſet rnb Him, En- 
* dur'd the Creſs, deſpiſing the Shame, and it ſet down at the Kight-hand of the 
© Throne of God. Thus was His Church to expect no Better T1 reatment than 
«© Her Great Founder and Original, to paſs _— the fame Fiery Trial, 
to be made Perfect through Sufferinzs, to be Militant here, in order to be 
© Triumphant hereafter ; and like Him, to be Crown'd with Thorns in this 
Mrla, to Obtain a Crown of Glory in the Next. Not only to Encounter the 
* Open Fury and Violence of Her Profcſi'd and Inveterate Enemies; but (which 
* was the Bittere/? Part of Her Sufferings) like Her Saviour, to beBetray'd, 
and perfidiouſly Given up by Her Own Fealſe-hearted and Inſidious Apoſtles. 

© As the H:/tories of the Church in All Ages are as twere but One Con- 
* tinued Ratification of this Melancholy Truth, made up of ſo many Mourn- 
© ful Narrat:ves of the — Lives, and Diſaftrous Deaths of Saints, Mar- 
© tyrs, and Confeſſors, who Bravely ſcal'd the Faith with their Blood; fo it is 
6 Ecomplified in no One Inſtance more than in that Primitive, and Heroick 
* Champion of Chriſtianity, the Author of this Epiſilt. Wherein, for the 
fender, and Emulatien of Poſterity, He has recorded a Long and Fright- 
* ful Catalogue of thoſe Aſtoniſhing Calamities He had underwent in the 
* Propagation of the Goſpel. Such Ample Satisfaction did the Pious La- 
* bours of the Convert make for the wicked Perſecution of the Jcu, when, 
* bya Miraculous Turn of Providence, the Greateſt Sinner was changed into 
* the Devruteft Saint, and the moſt Zealous Bigot againſt, into the moſt Re- 
* ſolute Sufferer for, Religion. Yet however this Great Apo/tle might have 
* Attain'd fo extraordinary a Degree of Merit, as to Ouiſbine all that No- 
* ble Army of Martyrs which Adorn the Bloody Kalendar of the Church; 
* nay, as He expreſſes it, to come never @ Hort of the Greateſt A paſtles, 
* and as *twere to Yye Characters with the very Cluſen of the Son of God; 
Does it aot ſeem a little to carry the Air of Oflentation, and Yam-glory, 
* thus to claim the Pre-eminence and Supremacy, and to boaſt himſelf in 
* that Pompous Shew of Services that He hath done for God and the Church: 
But We ſhall eaſily Reconcile the Apoile and the Orator, and find no Im- 
* putation upon his Modęſiy, if we conſider the Occafion of it. He had (as 
* He informs Us) with much Pains and Expence, Planted Chriſtianity in 
Corinth, where he had no ſooner, dy a Miraculous Minifiry, Eſtabliſh'd | 
vit, but ſeveral Falſe Apoſtles and Seducers were, in his Abſence, Crept into 
* the Church, to Vitiate and Corrupt his New Proſelytes, under Pretence 
* of Aere Purity and Holineſi, (like our Modern Settariſts) to raiſe a Schiſin 
* amongſt them, and to draw them off from the Opinion they had of St. 
Paul; by Ridiculing Him for his Perſon and Addreſs, as a Little Unedi- 
* fung, Ungifted Preacher, of a weak bodily Preſence, and Contemyfble Speech ; 
* thus IVounding the Miniſiry through the Sides of the Miniſſer. Such 
* Sights and Provecations certainly were a ſufficient Ground for the Apaſile | | 
to inſiſt upon his Character, leſt the Goſpel thould ſuffer by it: And with | 
* Authority to Rebuke the Ingratitude of the Corinthians, and Vindicate his 
. Dignity, and Tranſcendent £ xcellencies, againſt the baſe Lies, and Calngey ; 
g _ caſt upon Him by ſuch . falſe Apoſtles, deceitful Workers, trans- 
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* forming themſelves into the Apoſtles of. Chrift, like their True Father 
© the Devil, transforming himſelf. into an Angel of Light.“ With what 
* Juſtice then might He here ſtand upon'the pew ark way when thus vilely 
Kun dawn, by ſuch. Mretehed, Empty, Hypacritical Sephifters ? To appeal 
to his Spiritual Gifts, and Revelations, ant Sufferings, in Competition 
with ſuch, [m?udent, Boaſting, Self-conceited: Pretende! s,- was the Lowelt 
* Act of Humility, and G- Nature; to Condeſcend to jc non with ſuch 
das ought to be Anſwered, not with Arguments, but Anathemas / Yet be- 
© hold the Singular Moedeſty of this Great Apoſtle He cannot enter / upon 
© his own 7uſtification, without much Reluctance, and a long Apolegy to 
introduce it. I am become a Fool in Glorying (ſays he), but you have 
** compelled me to it. I ſpeak as concerning Reproach, as tho' we had 
* been Weak : Howbeit, wherein any is Bold, I ſpeak fooliſhly, Jam bold 
** alſo. Are they Hebrews? foam I! Are they Ifraelites? fo am I! 
Are they the Sced of Abraham? ſo am I! Are they Miniſters of Chriſt ? 
*© I ſpeak as a Fool, | am more. In Labours more Abundant, in Stripes 
above Meaſure, in Priſons more Frequent,.in Deaths often ; of the Jews 
<* five Times received I forty Stripes, ſave one. Thrice was I beaten with 
„Rods, Once was I ſton'd, Thrice I ſuffered Shipwreck, a Night and a 
Day have been in the Deep. In Journeyings often, in Perils of Wa- 
* ters, in Perils of Robbers, in Perils by my own Countrymen, in Perils 
* by the Heathen; in Perils in the City, In Perils in the Wilderneſs, in. 
« Perils in the Sea, in Perils amongſt FALSE BRETHREN.” Ia this 
© Rheterical Abridgment of the Sufferings, and Dangers of his Life, there's 
* a very Obſervable Gradation; the Adoſtle till Riſes in his Celamittes, and 
puts this Loft as the Highe/t Per feftion of his Miſery, as that which made 
* the deepeſt Impreſſion upon bis Paſi ns, and what He bore with the greateſt 
K Reſentment and Diffiu'ty. The many ſevere Pains, and Tortures in- 
© flicted on his Body, were nothing to This; nay, the Goed-Nature, and 
* Mercy of Highwaymen, and Pagans, and even the Devouring Beſom of the 
Deep, were to be Preferr'd before, and ſooner (it ſeems) to be Trufted to, 
© than the more certainly Deſlructive, and Fallacious Biſam of a Treatherous, 
* FALSE BROTHER. | 

* I ſhall take the Expreſſion in its full Latitude, without confining it to 
the expreſs Deſign of the Place; tho' ic were very obvious to draw a 
© Parallel here, betwixt the ſad rea er- of the Church of Corinth for- 
* merly, and of the Church of England at preſent; wherein Her Hely Com- 
* munion has been Rent, and Divided by Fattious, and Schiſmatical Im- 
* poſteos ; Her pure Doctrine has been Corrupted, and Defil'd; Her Primi- 
tive IVorſhip, and Diſcipline Prophan'd, and Abus d; Her Sacred Orders 
© Deny'd and Vilified ; Her Prith and Profess (like St. Paul) Calum- 
«* niated, Miſrepreſented, and Ridicul d; Her Altars and Sacraments Preojt:- 
* tuted to Hypocrites, Deiſts, Socinians, and Atheiſts; and this done, | wiſh 
I could not ſay, without Di/couragement, I am ſure with Int unity, not 
© only by our proud Enemies, but which is worſe, by our pretended 
* Friends, and FALSE BRETHREN, But to proceed to the Matter 
© before us: In my Diſcourſe upon theſe Words 1 ſhall endeavour, | 
* I. Firſt, Fo ſhew in what Senſe, and upon what Accounts Men may be 

* Denominated FALSE BRETHREN, Es 
II. Secondly, I will lay before you the Great PERIL, and Miſchief of 

© ſuch, both in Church and State. 
III. Thirdly, I will ſet forth the Heinous Malignity, Enormous Guilt, 

and Folly of this Prodigious Sin. | 
© IV. Laſtly, As a Conſequence from the Whole, I will undertake to 

Evince what mighty Reaſon we have at all Times, and more eſpeci- 

© ally at preſent, to /lick firmly to the Principles both of our Church and 

© Con/litution ; and how much it concerns Us to Beware of all thoſe 

FALSE BRETHREN, that Deſert, or Betray them. 

And Firſt, I will ſbeu you in what Senſe, and upon what Atcounts Men 
* may be Denominated FALSE BRETHREN. In order to which it will 
© be Neceſſary to State the full Extent of the Nature of FALSE BRO- 
* THERHOOD. 

This Term V., being of a Relative Signification, muſt reſpect 
© Men as conſidered under all Social Cafes, or as they are placed under tuch 
* Regards and Circumſtances, as in Duty oblige them both to Think, Speak, 
and Ac, with Truth and Integrity, correſpondent to their inward Prin- 
* ciples, and outward Profeſſions. And wherein they are found deviating 
* wilfully from either, by an unreaſonable Alteration of Judgment, by any 
* tacit Mental Reſerve, or Equivecation, upon any indirect] Ends, or Deſigns, 
« or guiding their Expreſſiens and Actions contrary to theſe Rated Rules, 
are guilty of Falſbacd, both in Conſcience and Prattice, of a Breach of that 
* Veracity, Tuſtice and Truft that they owe to God, themſelves, and the World, 
and are properly what are ſtyl'd in the Text FALSE BRETHREN, 
For whereas every Man that either believes, ſpeaks, or acts Rationally, 
© muſt be ſuppoſed to have ſome Standing-Ground, and Meaſure of Fudg- 
© ment, ſettled upon ſome Grand Primitve Maxims of Truth, both Pecu- 
© lative and Practical, whether founded upon Revelation, Reaſon, or Ha- 
* nour, which are what we call any Man's Principles, either in Reli- 
gion, Society, or Friendſhip : If theſe Fundamental Axioms have with true 
« Deliberation been /fted, and weighed, not only as to their intrinſic Na- 
© ture, and Goodneſs, but as to their outward Tendency, and Conſequences, 
they muſt appear, tho' not perhaps as infallible in themſelves, yet with 
0 RefpeR to the Perſon ſo conſidering them, as demonſirati ve Truths, as the 
* Light, and Oracles of God, and Reaſon, ſet up in his Breaſt; by which He 

4 s ; y 

© is always oblig'd to Diredt and Govern his Thoughts, Reſolutions, and 
Actions; and which if He ſwerves from, diſowns, or betrays upon any 
« ſiniſter Motive, whatſoever tho! after this nice Search they ſhould prove 
© Erroneous), involve the Man in a very heinous Sin, treacherouſly acting 
« againſt his Judgment, and giving the Lye both to his Faith, his Reaſon 
and his Knowledge. This Matter being thus briefly Premis'd, it is evi- 
« dent, that with regard to the ſeveral Otjedts it is Converſant about, Men 
may in three Reſpecls be term'd Guilty of FALSE BROTHERHOOD. 

6 I. rife With Relation to God, the Church, or Religion, in which 
they hold Faith, or Communion. 
© 2. Secondly, With Relation to the State, Government, or Society, of 
© which they are Me bers. 
* 3. Thirdly, With Pelation to thoſe Private Perſons, with whom they 
© have either Frieniſbip, Correſpendence, or Dealing. 


+ 0 


R And. Nur, He is a FALSE BROTHER, with Relation te God, 
© Religion, or the Church in which hs holds Communion, that Believes, Mais 
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„ which canting Expreſſions, they mean nothing þ 


| 6 tains, or Propagates any Falſe, or Heterodox Tenet, or Dodrint repugnant 


© to the cxpreis Declaration of Scripture, and the Decrees, or Senſe of the 
© Church, and Antiquity thereupon. For as in the fir/? alone are contain'd 
the E/fential Peints, and Articles of our moſt Holy Faith ; fo the Primi- 
© tive Expoſitions, Deciſions, and Practice of the ancient Writers of the Pure 
© and uncarrupted Ages of Chriftianity, muſt certainly be N the 


© beſt, and moſt Authentic Comments 7925 their Meaning. In Oppoſation to 
7 


© which, if any 2½ art Noveliſt, or ſelf-conceited Ent biſiaſt, out of Pride, 
Cas ſetting Himſelf above theſe Genuine Oracles of Truth; or out of Igno- 


France, as being wnacquainted with the £46 His and Records of Antiquity 3 


© or out of Perverſeneſi, ſcorning to ſubmit his Underſtanding to the Diclgtes, 
© or better Reaſon of others; or qut of Ambition and Vein: glory, as affecting 
© to be the Head, and Leader of ſome New Sect, or Party; (all, or either 
© of which have, and will be found for ever the Parents of Hereſy) and 
< ſhould break in upon this Sacred Depoſitum of the Church; ang Mould 
© attempt Blaſphcmouſly to Corrupt that inviolable Fountain of Truth, 
* with erroneous Conjeftures, and vain 1 Sy/tems ; to Prophane 
and Degrade the Holy My/teries of Religion, by abſurd Interpretations, and 
«* impudent Reaſonings ; ſhould we ſtick to call ſuch a Rebel to God, and 
« Traytor to his Church, a FALSE BROTHER? If a Man ſhou:d 
dare not only to Revive, but to 0 5 any Execrable Exploded Hereſfies, 
as thoſe of Arius, and Neſſorius, denying the 3 Union, or the 
Eternity of the Son of God; or ſhould affirm that He? was Gd in Man, or 
< that the Godhead was only Locally in his Manhood, as God was in the Claud; 
© or that ſhould preſume to Evacuate the great San#im of the Gefſpel, the 
« Eternity of Hell-Tormeits , or Expound any of the Articles of Our Faith, 
in ſuch a Looſe and Vagrant way, as may ſuit them as well to a Mabo- 
© mitan's as a Chriflian's Creed; and to lay open all thoſe Sacred Baunda- 
© ries of the Church, to let in all Sectariſis, and Schiſmaticks, of whatſo- 


© ever Mild, Remantic, or Enthuſiaſiic Notions, fo as to make the Houſe of | 


© Gd, not only a Den of Thieves, but a Receptacle of Legions of Devils : 
© Should we cover ſuch a Falſe Apaſtle under the Sacred Umbrage of a True 
© Church-man? In ſhort, whoſoever preſumes to Recede the leaſt Tittle 
from the expreſs Word Ls God, or to explain the great Credenda of our 
« Faith in ned I'd Terms of Medern Philoſophy, muſt publiſh a new 
© Goſpel, Un-god his Lee and Deftroy his Revelation ; and by unſettling 
© the Univer/al, Receiv'd Dodtrine of the Church, * up Chriſtianity into 
© Scepticiſm, and Atheiſm; and to ſpeak the beſt of his Character, is 
FALSE both to his God, and his Religian, and ſhall be called hereafter, 
© The leaſt in the Kingdom of Heaven, how Great forever he may be in the 
Kingdoms here below. nd as a Man may thus Betray the Doctrine of kis 
© Church, ſo he is no leſs FALSE to its Interęſt, that gives up any Point 
© of her Diſcipline, and Worſhip. Theſe are the Exterior Fences to Guard 
© the Internals of Religion, without which they are left Naked, without 
© Beauty, Order or Defence. Should any Man, out of Ignorance, or Pre- 


© /udice, to the antient Rights, and a Conſtitution, of the Catholick | 
poſtalical Inſtitution of Epiſcopacy, is a | 
© Nevel Doctrine, not ſufficiently WWarranted by Scripture, and that tis indif- | 


« Church, Affirm, That the Divine 


« forent whether the Church is Govern'd by Biſhops, or Preſbyters ; Is not ſuch 
an one an Apeſtate from his own Orders? Let the Chriſtian World be 
© Judge, who beſt deſerve the Name of Churchmen, thoſe that ſtrifly De- 
© fend, and Maintain the Cathalick Doctrines, upon which the Church, as a 
Society, is Founded, or thoſe who would Barter them for a Mungril- 
© Union of all Scets? Thoſe who Zealouſly ſupport her Miſſion, which 
© only can ſupport her, or thoſe who would deſtroy it, to take in Schifma- 
© tical Preſbyters without Epiſcopal Ordination, which would Un-church the 
© very Church, and Aunibilate her Conſtitution ? Is this the Spirit and 
£ Dottrine of our Holy Mother? To aſſert Separation from her Communion, 
© to be no Schiſn; or if it was, that Schiſm is no Damnable Sin; that Oc- 
© caſional Conformity is no Hypocriſy, but rather for the Benefit of the Church; 
that any ane may be an Occaſional Conformiſt with Schiſmaticks, and yet nat 
e owilty of Schiſm ; that a CHING may ſerve God in any Lay or Congrega- 
© tion of MWorſbip, as well by Extemporary Prayers, as by a Preſcrib'd Form, 
© and Liturgy; that Conformity to the Church, and Eccleſiaſtical Authority, 
© are no Parts of Morality, and a Good Life, which are only neceſſary to 
© Salvation : That the Orders and Ceremonies of the Church, are only Carnal, 
* Arbitrary Obediences, to be Diſpensd with as Men pleaſe, both b 
«© Clergy and Laity; that the Cenſures and Excammunications of the Church, 
© are mere Bruta Fulmina; Canonical Obedience, and Abſolution, Spiritual Ty- 
© ramy, and Uſurpation; and ina Word, that the whole Body of the Mor- 
« ſhip, and Diſcipline of the Church of England, is nothing elſe but Pric/t- 
© craft, and Popery,in Maſquerade. If upon all Occaſions to comply with 
© the Di/enters both in Publick and Private Aﬀairs, as Perſons of Tender 
© Conſciences and Piety, to promote their [ntere/ts in Electians, to ſneak to 
© *em for Places and Preſerment, to Defend Toleratior, and Liberty of Cen- 
« ſcience, and under the Pretence of Moderation, to excuſe Their Separa- 
tion, and lay the Fault upon the True Sons of the Church, for carrying 
Matters too high; if to Court the Fanaticks in Private, and to hear em 
with Patience, if not Approbation, Rail at and Blaſpheme the Church, and 
© upon Occafion to Ju the King's Murder ; If to Flatter both the Dead 
© and the Living in their Vices, and to tell the World, that if they have 
it and Monty enough, they need no Repentance, and that only Fools and 
«* Beggars can be Damn'd; If theſe, I ſay, are the Modiſh, and Faſhion- 
© able Criterions of a true Church-mar, God deliver Us all from ſuch FALSE 
« BRETHREN! 

There is another Sort of -them who are for a Neutrality in Religion, 
© who really are of none, but are a ſecret Sort of Reſerv'd Atheifts, who always 
pretend to be of the Church, join in the Herd, and will ſometimes fre- 


Side; but if any thing is to be got by it, can with as /afe a Conſcience 
< {lide privately into a Conventicle. and look as demure as the flieft Saint 


© amongſt em. They are equally of al, and of ns Cemmunion, they are 
© the Gallio's that care for none of theſs Things; They tell us they are for 


© the Religion E/lablifh'd by Law, but no longer than *tis ſo; they can, ſee 


« ncither Sin nor Danger in that Eccle/i2/?ica! Bugbear, as they call Schiſm, 
yet talk very loud about Union, Comprehenſizn and Moderation; by all 


« 2 our Public Communion, as long as the Goernimut appears on our 
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» 


© pureſt in 
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© Preferment, by holding in with Perſons of = Char 
« halting betwixt the Diverſity of Opinions, and — — G n 
© Belial for Gain. To theſe we may add thpſewho either out of * 
© Complaiſance, can tamely, and without Vindication, hear their Ga“ 
« Religion Blaſphem'd and Abus'd. But there, is geber /o-t of Fals, 
6 B&ETHREN, who ſet up for a greater oy of Piety than the; 
© Neighbours, who, like their Originals, the 1 in the Goſpel, ar. 
© always pleading their Merits before God, and the World, with an * 
tation of Sanctiiy, in Compariſon with their Profane Brethren, With 
© Stand off, for 1 am holier than Thou! Theſe are the Saints that under the 


© Pretence of Conſcience, ſhall commit the moſt abominable Impieties, and 


<« juſtify Murder, Sacrilege and Rebellion, by Texts of Sctipture. There 


< are yet another ſort of FALSE BRETHREN, of a quite ogpo/ize Ch, 
© rafter to theſe, who wiſh well to the Church of England, * of; * 
© lieve her . ioes in Doctrine, Diſcipline and IVarſbip, the be and 
he Chriſtian World; and when either their Tongues, Hand. 
* or Purſes are-wanting in her Defence, are ready to fazrifice their Pe- Ag 
and E/lates. in her indication. Theſe indeed are noble Qualificatiyn, 
* and tis Pity ſo good a Character ſhould want any thing to Comply, f. 
And to turn the Words of our Bleſſed Saviour to the rich Man, yet one thin 
* thou lackeſt, thy Zeal is to be ſhewn in, as well as for the Communion of th 
* Church, in obeying her Precepts, as well as defending her Rights. In all 
© theſe Caſes there is a Serious and Deliberate Act of Treachety againſt C. 
* ſctence and Conviction, a baſe Forfeiture of that Spiritual Allegiance we gy. 
to God, and our Church, as a ſacred Body, and Fraternity, that ought 
* to preſerve inviolable Unity, profeſſing one Faith, one Baptiſm, one Cid 
© and Sauiour of us all. i i 
© But, Secondly, Men may be Denominated FALSE BRETHREN, «©; 
* Relation to the State, Government, or Society of which they are Member, 
The Conſtitutions of moſt Governments differing according to their ſever; 
* Frames, and Laws, upon which they are built and founded, it is in. 
poſſible to lay down any one Univerſal Rule, as the Scheme and Meaſurs 
© of Obedience, that may ſquare to every one of them. Only this Maxin 
© in general, I preſume, may be Z/abhfh'd, for the Safety, Tranquille 
© and Support of all Governments, that no Innovation whatſoever ſhould h. 
* allow'd in the Fundamental Conflitution of any State, without a very 
* preſſing, nay, unavoidable Neceſſity for it: and whoſoever ingly or in 
* a private Capacity ſhould attempt it, is guilty of the Highe/t Miſuemeans, 
and is an Enemy to that Politict Body of which he is a Member. To apply 
© this Maxim to our Government, in which het ruth of it will very evidently 
appear; our Conſtitution both in MM and State, has been ſo admi. 
© rably contriv'd, with that Viſdom, 1Veigbt, and Sagacity, and the Tem 
* and Genius of each ſo exactly Suited, and Modell'd to the mutual Suppar 
and Aſſlance of one another, that 'tis hard to ſay whether the Dattrine 
© of the Church of England contribute more to Authoriſe and Inforce our 
© Civil Laws, or our Laws to Maintain and Defend the Do@rines of our 
* Church, The Natures of both are ſo nicely Correſpondent, and fo happily 
© Intermixt, that 'tis almoſt impoflible to offer a Violation to the one, with- 
© out Breaking in upon the Body of the other. So that in all thoſe Caſs 
* before-mention'd, whoſoever preſumes to Innovate, Alter, or Miſrepre- 
* ſent any Point in the Articles of the Faith of our Church, ought to be 
* Arraign'd as a Traytor to our State; Heterodoxy in the Doctrines of the on, 
naturally producing, and almoſt neceſſarily 8 Rebellion, and 
* High-Treaſon, in the other; and conſequently a Crime that concerns the 
Civil Magiſtrate, as much to Puniſh, and Reſtrain, as the Eccleſiaſtical, 
However this Aſſertion at firſt View may look like an High-flown Para- 
* dox, the Proof of it will fully appear in a few Inſlances. The Gran! 
Security of our Government, and the very Pillar upon which it Handi, is 
* founded upon the /eady Belief of the Subjefs Obligation to an Abſeluts, 
and Unconditional Obedience to the Supreme Power, in all Things ** 
and the utter [legality of Reſiſtance upon any Pretence whatſoever. But 
this Fundamental Doctrine, notwithſtanding its Divine San#tion in the 
© Expreſs Command of Gad in Scripture, and without which, it is impoſlible 
any Government of any Kind, or Denomination in the World ſhould ſub} 
© with Safety, and which has been fo long the Honourable and Diſtinguſs- 
© ing Charatteriflick of our Church, is now, it ſeems, quite Expladed, and 
© Ridiculed out of Countenance, as an 3 Superannuated, nay 
© (which is more wonderful) as a Dangerous Teret, utterly Inconſiſtent with 
the Right, Liberty and Property, of the PEOPLE; who, as our Nev 
Preachers, and New Politictans teach us, (I ſuppoſe by a New and U- 
Heard- Goſpel, as well as Laws) have, in Contradiction to beth, the 
© Power Inveſted in Them, the Fountain and Original of it, to Cancel their 
© Allegiance at Pleaſure, and call their Sovereign to account for High- 
c * * his ſupreme Subjects forſooth; nay to Dethrone and Mur- 
der Him for a Criminal, as they did the Royal 3 by a Juſticiary den- 


"© tence, And, what is meſt incredible, preſume to make their Court to 


© their Prince, by maintaining ſuch Antimonarchical Schemas. But, God be 
„Thanked! neither the Conſtitution of our Church or State, is ſo fu 
© Alter'd, but that by the hou of Both, (Hill in Force, and which I hope, 
for ever will be) theſe Damnable Poſitions, let them come either from Num 
© or Geneva, from the Pulpit, or the Preſs, are condemned for Rebellion, and 
* High-Treaſon, Our Adverſaries think they effectually ſtop our Mouths 
© and have Us ſure and unanſwerable on this Point, when they urge the 
© Revolution of this Day in their Defence. But certainly they are the Greatch 
Enemies of That, and his late Majeſiy, and the moſt Ungrateful for tht 
* D-liverance, who endeavour to caſt ſuch Black and Odious Colours upd 
Both. How often muſt they be told, that the * Kin Himſelf ſolemnly Dir 
© claim'd the leaſt Imputation of Reſiſtance in his Declaration ; and that ti! 
* Parliament declar'd, That they ſet the Crown on his Head, upon no- other 
© Title, but that of the Vacancy of the Throne? And did they not Unan- 
mouſly condemn to the Flames (as it juſtly Deſerv'd) that Infamous Lili, 
© that would have pleaded the Title of Conqueſt, by which Reſiſtance was lup 
© pos'd ? So tender were they of the Regal Rights, and ſo averſe to infrin# 
the leaſt Tittle of our Conflitution ! We ſee how ready theſe Jncendiars 
© are to take the leaſt Umbrage, to charge their own curſed Tenets d 


* His Highneſs Declares, in Oppoſition to thoſe who give out, That we do intend to CONQUER and ENSLAVE theſe NATIONS, that we have thought fit to 20 
w Words to our Declaration 3 © It is not to be imagined, that either th9/# who HAVET:vitzed Us, or thoſe who are already come to , Us, can join in a HTCKEY 
„ ATTEMPT OF CONQUEST, to make void their awn Law Titles to their Honears, E//ates, and Inter:/ts.” See the Prince of Orange; Declaration. Dr. Kennet? 


Hiftory of the Four Lajt Keighs, p. 493. 
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AS of late 


the Church of England, to Derive their Guilt upon it, and Quit Scores 
« with it for Their 752 Thus do they endeavour to draw Compariſons, 
1 ultify the Hernid Acbions and Principles of Forty-One, which have 
| \ (xa to the Scandal of Our Church, and Nation, fo pub- 
ih defended, not only by the Agents and Writers of the Republican 
© Faction, but by ſome that have the Confidence to ſtyle themſelves Sens, and 
« Preſbyters of the Church of England; who in open 2 F the moſt 
« poremptor'y Declarations of God in Scripture, (never to be evaded by any 
« $hi/ts or Miſreps eſentations) and the Univerſal Doctrine, and Expoſitions of 
« the Catboluk Church upon it in all Ages, with the Expreſs Teſtimony, and 
© Concurrence of Our Church, from its 5 down to the preſent 
nes, Correborated with the Senſe of Our Legiſlature, ſo unexceptionably 
nf md in Our Laws, Dare, in N and Contempt of all this Evidence, 
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« manifeſtly defend the Refifance of the Supreme Power, under a New-fan- 

g Notion of 8557 Defence ; the only Inſtance they ſhew of Shame, that 

they dare not ET maintain Rebellien by its proper Name. Yet, if thoſe 

« fly Pretences, and weak Excuſes for it alledg'd, carry any Strength, or Rea. 

% in them at al, they will equally ſerve to Fu/tify {11 the Rebellions that 

«ever were or can be committed in the World. Now as the Republicans 

« Copy after the Papifts, in moſt of their De&rines and Practices, I would fain 

© know in this where the Difference lies, betwixt the Power Granted to (as tis 

« {yppos'd 9 Foefted, but from what Cammiſſian God knows, in) the 

Pe ple, . Dethrone their Sovereigns, for any Cauje they think fit; or 
« 2 no leſs Lr ped Power of the Pype, to ſolve the People from their Allegiance, 

and diſpoſe of Sceptres and Diadem to his Favourites, whenever he thinks ithis 

uteri to pluck them from his Enemies Heads. Compariſons are generally 
« Odizus; but a Learned Biſbop of cur Kingdem, whoſe Averſion to Popery, 

« | hope, is not doubted, I mean the“ Right Reverend the Lord Biſhop 
« of Sarum, has been bold Judiciouſly to determine, even on the Papi/ts 
« Side in this Caſe, That it ſuch a Depeſing Power is to be intruſted in 

« Mortals Hands, leſs Inconveniencies will enſue in placing it in One, than 

ein Many; though God forbid it ever ſhould be Lodg'd in any other than 

that of God himſelf, the Original of all Power, from whom it proceeds, 

and to whom it muſt Return ; the King of Kings, Lerd of Lords, and 
« ONLY Ruler of Princes. So that theſe Romantick wild Notions will car- 

«ry Us into 1. worſe (if *tis poſſible) than Popery itſelf ; more Fa- 

tal to the Rights, and Interefts of the Crown, and the Felfare and Tan- 

© qviliity of Our Conſlitution, which can never be Safe under ſuch precarious 
6 Dependencies and Deſpotick Imaginations. A Prince indeed, in another Senſe, 

© will be the Breath of bis Suljetts Nytrils, to be blown in, or out, at their 
« Cprice, and _— and a worſe Vaſſal than even the meaneſt of his 

Guards. Such /illaincus and Seditious Principles as theſe, Demand a Con- 

«© futation from that Government they ſo inſolently Threaten and Arraign, and 

« which are only ET to be anſwer'd by that Sword they would make our 

© Princes bear in Jain, by the So-long-calPd for Cenſure of an Eccleſiaſtical 
© Synod, and the Correction of a Provoked and Affronted 3 to 

© whole ſtrict Juſtice, and undeſerved Mercy, I commit both them and 

© Their Authors. Only give me Leave to diſmiſs em with a Remark of 
© the pious and /earned Biſhop Andrews, upon ſome of their FALSE BRE- 

« THREN in his Time. bat (ſays that Good Prelate) is now be- 

« c:me of th:ſe Werd of God, Touch not mine Anointed ? Are we not fallen 
&« into Strange Times, that Men dare thus print and publiſh, yea, even preach 
te and proclaim their Sins; even thoſe ſinful and ſhameleſs Poſitions, to the Eyes 
« and Ears of the whole World? whereby God's Anointed are Endanger'd, 
« Men's Sonls are Poiſon'd, Chriſtian Religion is Blaſphem'd as a Murtherer of 
« ber aun Kings; Gad in his Charge is openly Contradifted, and Men made Be- 
« lieve, they ſhall go to Heaven in breaking God's Commandments.” * What 
could have been ſpoken with a more Prophetical Spirit, of theſe filthy 
© Dreamers, theſe Preſumptuous and Self-will'd Men, Deſpiſers of Dominion, 
and Government, Who are not afraid to ſpeak Evil of Dignities, who ture. 
* the Mord of Ged to their Own, and their deluded People's Perdition, and 
© think to r e even the worſt of Sins, with what is almoſt Analogous 
© to the Blaſphemy againſt the Holy Get ! Theſe FALSE BRETHREN 
ein Our Government, do not Singh, and in Private ſpread their Poiſen, 

but (what is lamentable to be ſpoken) are ſufter'd to combine into Bo- 

dies and Seminaries, wherein Atheiſm, Deiſm, Tritheiſm, Socinianiſm, with 

* all the Hullifh Principles of Fanaticiſm, Regicide, and Anarchy, are openly 

© Prefeſs'd and Taught, to Corrupt and Debauch the Youth of the Naizzn, in 

© all Parts of it, down to Poſterity, to the Preſent Reproach, and Future Ex- 

* tirpation of Our Laws and Religion. Certainly the Toleration was never 

intended to Iadulge and Cheriſh ſuch Monſters, and Vipers in our Boſom, 

© that ſcatter Their P-flilence at Noon-day, and will Rend, Diſtract, and 
* Confeund, the firmeſt and Bet-ſettled Conflitution in the World, In ſhort, 

das the Engliſh Government can never be Secure on any other Principles, 

but Hrictiy Thoſe of the Church of England, ſo I will be bold to ſay, 

* where any Part of it is Tru/ted in Perſons of any Other Notions, They 

© mult be Full to Themſelves, if They are True to their 77s; or if they 

are True to their Opinions and Interefts, muſt Betray that Government the 

* are Enemies to upon Principle, Indeed, We muſt do 'em that Juſtice, to 

* conf-{s, that ſince the Seclariſis have found out a Way (which their 

* Firefathers, God knows, as wicked as they were, would have abhorr'd) 

to ſwallow not only Oaths, but Sacraments, to Qualify themſelves to get 

into Places and Preferments ; theſe Sanctiſjd Hypocrites can put on a Shetw 

* of L-ya/ty, and ſeem tolerably Eaſy in the Government, if they can Engroſs 

* the Honours and Profits of it: But let her Majefly reach out her Little Fin- 

ger to touch their Leins, and theſe ſwern Adverſaries to Paſſive Obedience, 

*and the Reyal Family, ſhall fret themſelves, and Curſe the Queen, and their 

, and fhall laot upwards. And ſo much for Our Political FALSE 

*"ZRETHREN, till I come to ſpeak with them again by and bye. 


* 1 proceed, 


* 3. In the Third Place, to a more Inferior Species of them, that Ae in | 


alete Sphere, namely, Thoſe who in their Private Capacities, are FALSE 
© eitler in their Friendſbip, Correſpondence, or Dealing: But theſe Sin, of Un- | 


(661) 1709. H. L. or High Crimes and Miſdemeanors, ( 662 ) 


| © farthfulneſs, as the Pſalmi/? calls them, being of ſo Copious, and Extenſve 
© a Nature, and reſpecting the Pr ivate Concerns of Finman Life, I ſhall on- 
* Iy trouble you with enumerating ſome of the General Inſtances of them: 
Such as are, Betraying Our Friend in his Secrets, D:ſerting him in his 
* Misfertunes, in not Defmmding his Repmation, when falſly Accus'd, in an 
© Obſequious Compliance with him in any Zadire@, or Diſhineuraile Meaſures, 
© in a Nauſcous Flattery of his Follies, or Vices, in permitting him in any 
* Error, without Admenition, and in giving him wrong Advice, and not 
© leading him out of it. Such are alſo, with regard to Our Nei, hbour, 
* the Concealing, or Miſrepreſenting any Truth that he is Concern'd to know, 
Playing upen his Faith with doubtful and ambiguous Inſmuaticns, with Double 
* Equivucations, and Niſſimulatory Expreſſions, an Actual Breach of Mord, 
* Promiſe, or Pre ſeſſian, Clandeſline Undenmining, by Circumvention, Fraud, 
* or Craft, Back-biting, and ſecretly Slandering, Propagating Scandal, and 
* Bearing Falſe Witneſs, and Partating ſeveral Ways in his Sins; which are 
* all the Chara@er:/ticks of an Infidious, Treacherous, and Falſe-hearted Knave. 
But theſe Yices being of a Private Conſideration, I haſten to the next Ge- 
© neral Head propos'd, Namely, 


II. Secondly, To lay before you the Great Peril, and Miſchiefs e theſe 
© FALSE BRETHREN in Church and State; which I ſhall endeavour to 
do, by Proving that They Haben, Undermine, and Betroy in themſelves, 
* and Encourage, and put it in the Power of Our Profe/\'d Enemies, t0 
* Overturn, and De/tr:y the C'n/titution and Eflabliſhment of Bath, 

* 1. And Firſt, as to the Church. But here it is very Nece//ary to Pre- 
* miſe, That by the Church of England, We are to underitand the True 
* Genuine Netion of it, as it ſtands Contra=diftinguiſh'd in its Efublih'd Die- 
* trine, Diſcipline, and TForſhip, from all Other Churches, and S:hiſmnatichy, 
* who would Obtrude upon Us a Hd. Negative Idea of a NATIONAL 
* CHURCH, fo as to /:corporate themſelves into the Body, as True Mem- 
* bers of it; Whereas 'tis evident that this Latitudinarian, Heterogene:us 
* Mixture of all Perſons of what Different Faith ſoever, Uniting in Pretef- 
* ancy, (which is but One Single Note of the Church of England) would ten- 
der it the moſt Abjurd, Cintradifory, and Self-inconſtent Bidy in the 
World. This Spurieus and Villuinous Notion, which will take in Jeuu, 
* Quakers, Mahometans, and any Thing as well as Chriſtians, as ridicu- 
* Joully incongruous as 'tis, may be firſt Obſerv'd, as one of thoſe Prime, 
Popular Engines, Our FALSE BRETHREN have made Uſe of to Un- 
* dermine the very E/ntial Conſtitution of Our Church; which as it ſtands 
* Guarded with its Own ſacred Fences, with Her only True Saus in Her Bo- 
* ſom, may defy all the Malice of the Devil, and Her Enemies, to prevail 
* againſt Her. But ſuch is Her hard Fortune, Her Worſt Adverſaries mutt 
be let into Her Bowels, under the holy Umbrage of Sons, who neither be- 
* lieve Her Faith, Own Her Miſſian, ſubmit to Her Diſcipline, or comply 
with Her Liturgy. And to admit this Religious Trojan Horſe, big wien 
Arms and Ruin, into Our Holy City, the Strait Gate muſt be laid quite 
Open, Her Walls, and Incloſures pull'd dawn, and an High Road made in 
© upon Her Communion, and this pure 7 of Chrijt praſlituted to more 
© Adulterers than the Scarlet [hore in the Revelations, Her Articles muſt 
be Taught the Conſuſion of all Senſes, Nations, and Languages, to render 
Her a Bubel, and Deſolation. This was indecd the Ready Way to Fel 
© the Houſe of God, but with what? With Pagan Beafts, inſtead of Chriſlian 
© Sacrifices, with ſuch Unhallmw'd, Loathſume, and deteſtable Gueſts, as 
would have driven out the Holy Spirit of God with Indignation. This 
Pious Deſign of making Our Houſe of Prayer a Den of Thieves, of reform- 
© ing Our Church into a Chaos, is well known, to have been Attempted ſe- 
* veral Times in This Kingdom, and lately within our Memory, when all 
© Things ſeem'd to Favour it, but that Good Providence, which ſo happily 
* interpos'd againſt the Ruin of Our Church, and Blaſted the Long projected 
© Scheme of theſe Eccleſiaſtical Achitophels. A Scheme fo Monſtrous, lo Raman- 
tic, and Abſurd, that "tis hard to ſay, whether it had more of Villainy, 
© or Folly in it, and which even the Se&arifts of all Sorts (who will not be 
© ſatishcd with any Thing leſs than Sovereignty) Exploded, and Laugh'd 
© at, as Ridiculous, and Impracticable. It was doubtleſs a * Way to 
« Exemplify Our Bretherly Love, and Charity for the Souls of Men, to put 
© both Them, and Ourſelves into a Gulph of Perdition, by throwing up the 
c 12 of Our Faith, and the Uniformity of our IV orſhip. But ſince this 
« Model of an Univerſal Liberty, and Coalition fail'd, and theſe FALSE 
< BRETHREN could not carry the Conventicle into the Church, they are 
© now reſolved to bring the Church into the Conventicle, which will more 
« plauſibly, and flily Effect Her Ruin. What could not be gain'd by Com- 
© prehenſim, and Toleration, muſt be brought about by Mideration, and Oc- 
© caſiinal Conformity ; that is, what they could not do by Open Violence, 
« they will not fail by /ecret Treachery to Accompliſh. If the Church can't be 
© pull'd down, it may be blown up; and no Matter with theſe Men How 
tis Deflroy'd, fo that it is D-/lroy'd. New let Us, I beſeech You in the 
Name of God, fairly confider what mutt be the Conſequence of this Scan- 
© dalous Fluftuation, and 1r.mming betwixt the Church and Diſſenters, both 
© in Conſcience, and Prudence. Does not this Innovating in, Giving up, 
© or Receding from, any One Point, or Article in our Faith, Violate, and 
« Aﬀett the while Frame, and Body of it? Can we either Add to, or Di- 
* miniſh from, the lea/t it of our Religion? Are we to take its Conſtitution 
© 2s our Savizur, and his Apoſtles deliver'd it down to Is; or have we 
Authority to Curtail, angle, or Alter it, to Suit it to the Pride, Hu- 
* mours, Caprice, and Dualmſick Stomachs, of Obſtinate, Moody, Wayward, 
© and Self-conczited I pocrites, and Enthuſiaſts? Will not ſuch a Baſe, 
and Time-ſerving Compliance give the Enemies of our Church an Occaſion 
of Blaſpheming Her as Meat, and Inconflant ? Will it not argue the [/le- 
© gality of Her Ordinances and Laws, or that they were too Rigid, and want- 
© ed an Abatement ? Will not this Harden, Encourage, nay Juſtiſy the af 
© ſenters in their Opinion of their Separation, when they ſee ſuch large Al- 
© /awances, and Cornceflions made in its Favour ? What Diſbanourable, and 
© Unworthy Opinions mult they entertain of the Priz/s of that Church, who 


Les Dilerder may be apprehended from the Pretenſſons of the Roman Biſhops, than from theſe Maxims, that put the Pozwer of Judging and Controlling the Magiſtrate in 
the PEOPLE's Hands, which opens a Door to Enaliſi Confu/ions, and indeed, ſets every private Perſon upon the Throne, and introduceth an Anarchy, which will never ad- 
mit of Order and Remedy; whereas, Thoſe who have but One PRETENDER over Them, could more caſily deal with Him, and more Vigorouſly RESIST Him. [LVindica- 
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© Pretences of an Infallible Guide. Thus our FALSE BRETH 


wart, and only 5 againſt Popery in the whole Mori / 


can $acr;/ize theit moſt Solemn Declarations, and Oaths to Complaiſance, 


und Projermert? What would be the £xd of All this, but to Efabiþ 
Herch, and Eraftianiſm upon the Ruins of our Faith and Diſcipline ? 


* Would not this Spiritual Legerdemain, this Fallacious Tricking, and Dou- 
© ble-dealirg, eradicate all the Principles of Truth, and Honefly, or Piety out 
* of Men's Minds, make em Unconcerned whether there is Any, or No 
© Relizim, Run 'em into an Univerſal Scepticiſm, and Infidelity, and make 


deem All Atheifts, or Papiſts ? For when they had Turm d ubout, and about, 


© and were grown Giddy with Change, they would either Give up Them- 


' © ſelves to the Diſbelief of all Things, or Reſt their weary'd Fudgments in the 


© Authority of that Church alone, that can Delude em with the $ = 
E 

© as the Jews did our'Blefſed Saviour, crucify his Church betwixt 7 t 
© and as they committed that Execrabl: frag Fa a Pretended Fear leſt 
the ROMANS ſhould come and take away their Place, and Nation, which 


© by that very Fatt They brought upon Themſelves : So theſe Men out of 
© a Fieitions Fear leſt the Med: 


rm KOMANS ſhould come and Deſtroy 
Our Church, are Working that Ruin they pretend to Avoid, and under a 
* Falſe Zeal of 57 out Popery, are Themſelves infallibly Bringing in 
* That very POP RY into Our Kingdom, with which they ſo Fa{fly and 
© ungratefully endeavour to Attaint the Church of England, the Great: 215 
o it 

were highly to be wiſh'd that thoſe Excellent Laws made for Her Defence 
© and Security, were at preſent put ſtriftly into Execution; for the Roman- 
© Catholick Agents, and Miſſionaries that ſwarm about this Great City, as 
© it were in Defiance and Contempt of them, were never more Buly in 
making Proſclytes to their Super/tition, and Idolatry, and Perverting and 
Debauching Her Maje/!y's Subjects in every Corner of our Streets. 

© 2. Thus we ſee how Dangerous theſe FALSE BRETHKEN are 
© to our Church, which is ſo Great and Conſiderable a Branch of our Civil 
* Con/litution, that the & t of Our Government depends upon its /Fefare, 
© :nd what Affe, That muſt ftrike at the Foundation of our State; Innova- 
© tions in Either, tending to the Subverſion of their Laws, and the Unſettling 
© the Eflabliſhment, and conſequently to Anarchy, and Confuſion, But to 
* draw this Argument more home to the Point; I will endeavour to prove, 
© that our FALS E BRETHREN are as Deſtructive of our Civil, as 
© Feclefiaſtical Rights, For firſt, it cannot be deny'd, that tho* They do 
© ſubmit to the Government, their Obedience is Ferc d, and Conflrain'd, and 
there fore ſo Treacherous, and Uncertain, as never to be 7rufted, becauſe 
< proceeding upon no Principle, but mere Intereft and Ambition; and when- 
© ever That a 45 es, their Allegiance muſt follow it; and therefore (to 
© uſe their Own Expreſſion) are as much Occaſtoal Leyaliſts to the State, as 
They are Occaſional Conformiſis to the Church ; that is, They will Be- 
© tray either, whenever it is in their Power, and They think it for their 
* Advantage, FALSHOOD always implies Hides) and whether 
© That. is a Qualification for any One to be Trufted, eſpecially with the 
* Guardianſhip of our Church, or Crawn, let our Governors conſider. And 
© certainly nothing but the moſt Settiſh Infatuation, can ſo far blind both 
© our Eyes, and our Judgments, as to make us believe, that the ſame Cauſes 
© ſhould not produce the ſame E ffeelt, and that the ſame Latitudinarian, 
and Republican Notions ſhould not bring forth the ſame Rebellious and 
© Pernicious Conſequences, They are pleas'd now to ſoften their Lewd Prin- 
© ciples, and cover their Dangerous Tenets with the Name of Speculative 
* Opinions ; but what Fatal Practices they have created, and whether theſe 
* Seditions Thoughts will not again Exemplify themſelves in the ſame Blood 
Actions, We ſhall be Convinc'd, to our Sorrow, if We don't enden 
© That the Old Leaven of their Fore- Fathers is ſtill J/orking in their Pre- 
© ſent Generation, and that this Traditional Poyſon ſtill remains in this Brood 
« of Vipers, to Sting Us to Death, is ſufficiently Viſible, from the Danger- 
© ous Encroachments They now make upon our Government, and the | hy 
© ſongble 7 ag They have Publifb'd on her Maje/ty, God bleſs Her! 
© Whoſe Hereditary Right to the Throne, They have had the Impudence 
© to Deny, and Cancel, to make Her a Creature of their own Power ; and 
that by the ſame 1 They plac'd a Crown upon Her, They tell 
Us, They (that is, the Mob) may re-afſume it at their Pleaſure, Nay, 
© now They have advanc'd themſelves from the Religizus Liberty Our 
© Gracious Sovereign has Indulg'd them, to Claim a Civil Right, as they 
© Term it, and to Juſile the Church out of Her E/tabliſhment, by Hoiſting 
© their Toleration into its Place; and to convince Us what alone will ſatis 
dem, inſolently Demand the Repeal of the Corprration and T, Atts, as 
an Eccleſiaſtical Uſurpation, which indeed under Her Maje/ly (whom God 
long preſerve for its Comfort and Support !) is the only Security the Church 
© has to Depend upon. And which they have fo far Eluded by their Abo- 
« minable Hypocriſy, as to have Undermin'd Her Foundation, and Endanger 
the Government, by filling it with its Profeſs'd Enemies. Theſe Charges 
© are ſo Flagrant, and Undeniatle, that a Man muſt be very Head, or 
* fſometl.ing worſe, that thinks, or pretends, that Diſſenters are to be Gain'd, 
or won over by any other Grants, and [ndulgences, than giving up our 
hole Conflitution : And He that recedes the leaſt Titus from it, to ſatisfy, 
or Ingratiate with theſe Clamerous, Inſatiable and Church Devouring Ma- 
© lignants, knows not what Spirit They are of, or He ought to ſhew who 
is a True Member of Our Church. Have They not ever ſince their firſt 
© Unhappy Plantation in this Kingdom, by the Interceſſion of that Falſe Son 
of the Church, Biſbop Grindall, always Imprev'd, and Riſe upon their 
* Demands in the Permiſſion of the Government? Inſomuch that Queen Eli- 
© zabeth, that was Deluded by that Perfidious Prelate to the Toteration of 
© the Genevian Diſcipline, found it ſuch an Headtrong, and Encroaching 
« Monſter, that in Eight Years, She foreſaw it would Endanger the Aonar- 
« chy, as well as the 3 : And like a Queen of True Reſolution, and 
* Piaus Zeal for Both, pronounc'd, That “ ſuch were the Re/leſs Spirits 
© of that FACTIOUS People, that no Quiet was to be Eæpected from 
them, till they were utterly Suppre/s'd -* Which like a Prudent Princeſs, She 
did by I beleſeme Severities, that the Crown for many Years ſat EA, and 
© Flouriſping on Her Head. And had Her Succeſſor, King James, but ſollow'd 
© Her J#/e Piliticks, His Son had never fallen a Martyr to their Fury, nor 
any of his Unhappy Offipring ſuffer'd thoſe Diſaſtrous Calamities, which made 
the Royal Family one continu d Sacrifice to their Malice. And what better 
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| © pulous ; let Them Enjoy it in the full Limits the Law has Preſcib'd. 


| Principles, as well as the Sins of their Fe- Fathers : If fo, 


© J 4 1 l 1 | 
ee 


© could have been expected from Miſcraants, Bepot in Rebellion, Born 

© fion, and Nurs'd up in Fafion ? I rom not here be miſunderſtood. Sag. 
intended to caſt the leaſt Lnvidious Refle&ion upon that Indus ul 
© Government has condeſcended to give *em, which I am ſure all thoſe 
* wiſh well to our Church are yery ready to Grant to Conſtiences truly "ay 


let them alſo move within their Proper Sphere, and not grow Ec... 

© and like Comets that Burf? their Orb? Thieaten the Ruin To fas; fo 

* Our Church, and State. Indeed they tell us they have Rehngul a 
wh 

not Rendunce their Schiſm, and come Sincerely into Our Church , 155 

do they Pelt Her with more Blaſdhemous Libels, and lage de Lr e 


than were ever Publiſh'd in Ofzver's Uſarpation ? Have they not er 
, 


© Villainouſiy Divided us with naw Diftin&inns of Higb and Low: 
Men? Aa ook the Be Cbaructers Ae give Us, — 7 = 
* Taubites, and Conſpirators ? And what do they meam by all this / 
Cant, but b 5 n/muations, and railing Graundleſi Joaloufis, 
© to Imbroil the Publict, and to _ it into that Conſuſſon, 

en are not Contriving, 


c 
/ i, 


fall in with theſe Meaſures, and Doſe, do not contribute baſely to it 
leave every Impartial Man that withes the J/4fare of Our Conflitu;, 
to Determine : And if we find this true ia Fact, what Reaſon have "4 
to think, but that the National Sins are Ripen'd up to a full Matur; 

© to call down Vengeance from Providence on a Church and Ki Jy 
thus D:bauch'd in its Principles, and Corrupted in its Manzers, and in. 


© ſtead of the True Faith, Diſcipline, and 1Varſoip, given over to all Licen. 


* tioufneſs, both in Opinion, and Practice, to all Senſuality, Hypecr; 
* Lewdneſi, and Atheiſm? And now are we under no Danger in theſe th 
* plorable Circumflances ? Muſt we Lal Ourſelves under this fad Repoj 
© and in ſuch a id, Lethargick Security, Embrace our Ruin? Wi. 
* Eliſha the Great Prophet 7 od, was Surrounded with an H of Ee 
mies, that ſought for his Life, his Blind Servant beheld not the Peril hi; 
* Mcoter was in, till his Eyes were open'd by Miracle, and he found him. 
„elf in the midſ of Horſes and Chariots of Fire. I pray God We may be 
© out of Danger] but we may remember the King's E. on was Vited (© 
© be ſo, at the ſame Time that his Murtherers were Conſpiring his Ders. 
What I have thus freely ſpoken, I hope is as much without Offence 
© as it proceeds from a good Intention, and a Tender Concern for He. 
6 ws {fs op and Government, and an Hearty Zeal for the Honuw 
and Safety of our Excellent Church, and Conſtitution. I intreat Your 
© Patience, | 

III. Briefly to ſet forth the Heinous Malignity, Enormous Guilt, ani 
* Folly of this Prodigious Sin of FALSE BROTHERHOOD. 

1. And Firſt, With Regard to Gd and Religion, It is a moſt Perk. 
© dious Apoſtacy from, and Reproach upon Both. It is no leſs than Renoune. 
* ing Our Allegiance to our Ang. . an Open Dcnial, and Pr, 
ſtitution of Our moſt Holy Faith, and Church, upon which Crime God 
© has Entail'd fo many Dreadſul Threats, and Anathemas. It is Betraying 
Our moſt Solemn Oaths, proving Falſe to Our Sacred Truſt and Commi;/- 
© fron, Adminiſtring to, 6, Indulging Men in the moſt AZortal Sins, En- 
* dangering both our Own, and the Salvation of that Dear Flack, for which 
* Chriſt Dy'd, by Expoſing it to the Corruptions of Hero and Schiſin, the 
Impoſtures of Falſe Ap:/iles, and the Deceit, and Malice of Molues in 
© Sheep's Cloathing. It is Deriving the higheſt Blaſphemy, and Diſboncur 
© upon the Holy Spirit ef God, T nus to Prevaricate with his Immuta!l: 
© Uracles of Truth, in Wreſting 'em to maintain the moſt Diabolical Fal- 
Hood, and Errors, and making Yeracity 24 the Author and Patronizer 
of Lyes. It is Forſaling Our Baptiſmal Covenant, Baſely D:ferting the 
© Glorious Colours we are Liſted under, turning Refugees from our Savicu, 
and Adherents to his moſt Aljur' d Enemics. In a Word, to accompliſh 
© any wretched Secular Deſign, to Gratify their Pride, or Amvition, to Feed 
© their Luſt or Avarice, to wreak their & or Revenge, out of Emy, 
or Diſappointment, for a Little, Paultry Heneur, Money, or Preferment : 
Theſe FALSE BRETHREN will Renowunce their Creed, and Red 
© the Decalogue backward, be the very Reverſe of Our Bleſſed Sau our (whom 
© like their Primitive Pattern, they firlt c, and then betray) Fall deun 
© and #H/orfhip the very Devil bim. fer the Riches and Honours of this Warld, 

© 2. Secondly, In Regard to the Verld. What a vaſt Scandal, and Offence 
© mult it give to all Perſons of Piety, and Integrity, to ſee Men of Characia, 
© and Stations, thus Shift and Prevaricate with their Principles, and Start- 
© ing from their Religion wpon any Occaſion of Dificulty, or Trial, and like 
© the EP flying from, and forſaking our Savicur, when his Life Lay 
* at Stake ! To ſee Men's Opinions fit as loſe about em as their Garments, 
© to put on, or off, for Convenience ? What can Unwary Perſons conclud: 
from ſuch Tergiverſation, and Hypocriſy, but that all Religion is State- 
Craft, and Impoſiure ? That all Godlineſs is Gain; and that the Doftrms 
© of the Church lie not ſo much in Her Articles, as Her Honors, and Re- 
* venues ? Without doubt this Modern Latitude, and Infamous Doubl- 
Dealing, as it can proceed from nathing but the rankeſt Atheiſm, ſo it 
* muſt Propagate it whereſocver it goes; and 'tis not to be Queltioned, 
© but that the Wonderful Increaſe, and Impudent Appearance of all Secti and 
Hereſies in this Kingdom at preſent, beyond what was ever known in 
Former Ages, is chiefly to be attributed to it. But this Crime is as Per- 
© nicious to Human Society, as Religion; for it Deſtroys all Common Honeſty, 
« Faith, and Credit in the Warld, and in the Place of it ſets up an Un 
« verſal Trade of Cozenage, Sharping, Diſſimulation, and downright Kaavny 
For, what Dependance can there be upon a Man of no Principies? What 
* Truſt in Eguivocatiens, Evaſians, and Lyes? Nor indeed could any ot 
be ſuppos'd fo Sottiſh, as to place the leaſt Confidence in theſe Men, di 
© they not Bait their Hast, and Cover their Treachery with the Sacred and 
© Plauſible Pretences of FRIENDSHIP, whereby they are capable of doing 
© much more _— than a barefac'd and pr:f:/s'd Enemy, In what mor” 
ing and Zrvely Cilours does the Holy Plalmiit paint out the Crafty Lac, 


0 27 of ſuch wilely Velpones  Wickedneſs (ſays he) is therein, Maceit au 
© Guile go not out of their Streets. For it is not an Open Enemy that has done mi 
© this Diſhanour, for then I could have borne it : Neither was i! mine aber 
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ut him. But, it was even Ton my Companion, my Guide, and 
2 Fumiliar Friend. We took ſiuret Cornſel together, and walked in 
4 * Gold as Friends: There is no Faithfulneſs in their Mouths, their 
cart Parts are VT . Their T hroats are Open Sepulchres, and 
« chr Words are ſmoother thaw Oil, yet be they very Swords. 4} "*% they 
« pretend to ſpeak peaceably, and ſmite u Mortally unter the fifth Rib. 

3. Thirdly, With Regard te n Man's Self, it is hard to diſtinguiſh 
« whether our FALSE BRET HREN prove themſelves Guilty of more 
« exceſſive; Knavery, or Folly. For whatever theſe Cunning, 2 
pal ticians ma think, they will find, after all their Shuffling, and Com- 
« pliances that the Plain Road of Truth, Heonefly, and Integrity, is both the 
« moſt Prudent, as well as the Safe Vay they can follow, and that the 
Hidin of this World is as much ooliſhneſs with Men, as tis with Ged. 
For certainly,,there is no Sin that ſo much Dijapfpoints its Own Ends as 
« This does. rhaps-the Mon may Obtain the Preſent Advantage He has 
in Proſpect, by:relinguiſhing his Old Friends and Principles ; but is ever 
ſuch a Mercenary Convert receiv'd heartily into the Beſom of his Former 
© Enemies? Or are ws 4 ever found ſo Credulous and Good-natur'd, as to 
« Fargive, and Believe ſuch an 2 Cordial and Sincere, and fit to be 
« Truſted in any Matter of Height or Importance, who has Betray'd his 
« Own Party ſor the Little, Sordid Lucre of a Place or Preferment ? And, is 
« again ready to be Retrogarde, whenever the Mind ſhall — and Veer 
« about ? Such a FALSE BROTHER may ſerve the Preſent Turn of his 


« Adpurſaries, who may ſeem, whilſt they want the 'TQOL, to Flatter 

a; him 1 let 57 A vo reſt aſſured, * ſhall mee 

« with Hypocriſy for Hypocriſy ; and ſince he is got upon the Stage, ſha 

6 * {i be 1 F when He has Ped, ? Such a Wiſe Game do 
our Projetters. Play, they Barter, and Betray their Friends, only to /ell 
« themſelves Slaves into the Hands of their Enemies, who ſhall Treat them 
wich more Injolence, Diſdain, and Tyranny, than Hong Men do with Scorn 
and Contempt, if they don't go the while Lengths of their Party, flick at 
© Nothing, tho* never fo Impious, and Abſurd, and run from one Extreme to 
6 a quite contrary. Thus Little, thus Baſe, thus Odieus, thus Contemptible, 
© thus Servile, nay thus Execrable is the Traytor, and Double- Dealer, in the 
« Sight, not only. of all Hongſt Men, but the moſt Profeſs'd Knaves, and 
6 Hypecrites., Who cannot but have a Tacit Regard, and Yeneration for a 
Man of Steadrne/s and Probity, that upon All Occaſions is True to Himſelf, 
© and his Cauſe, is above the Threats, as well as Flatteries of this World, 
© till Triſting in his Ged, and his own Integrity, and Zu/tice, Deſpiſing his 
© Intereſt, or Succeſs, and is under all Circumſtances like that God, and Re- 
« ligion He Believes and Serves, without Variableneſs, or Shadow of Change, but 
dig the ſawe, To-day, To-morrow, and for ever? Farther, theſe FALSE 
* BRETHREN. cannot be more Odious to God and Man, than they are to 
© Themſelves, who are always a Self-contradittion, full of Confuſion and Per- 
«© wexity, perpetually Haunting themſelves, the Morſi of Demons, maintain- 
© ing an irrecencileable It ur betwixt the Outward and Inward Man, Confor- 
nt in Profeſſion, 1 in Practice, and Non-Conformiſ/ts in 
Judgment. Such a Mixture of Inconſiſtency and Nonſenſe, that any one 
that has the leaſt Spark of Conſcience or —_— muſt Renounce and Deteſt. 
gut this diſmal Effect has ſuch a State of habitual Hypocriſy, that it quite 
© Damps, and Extinguiſhes Both, Quenches the Holy Spirit of God, and Cru- 

cifies his Son afreſh; and as it finds a Man void of Shame, generally without 
A miraculous Converſion leaves him incapable of Repentance, and both 
* Damns him here, and hereafter ; and as He Choſe it in This World, Ap- 
© ;0irts him in the Next, his Portion with Hypocrites and Unbelievers, with 
@ all Lyars that have their Part in the Lake which burns with Fire and Brim- 
© fone, with the Grand- Father of Falſhozd, the Devil and his Angels. And 
© ſo here we leave our FALSE BRETHREN, in the Company they al- 
© ways . with. 

IV. Now what ſhould be the Reſult of this Long Diſcourſe, but that 
*if We bear any True Concern for the Intereſt, Honour, and Safety of Our 
© Church and Government, We ought ftedfaſtly to Adhere to thoſe Fundamental 
Principles, upon which Bath are Founded, and upon which their Security, 
under Gad, alone, depends; and conſequently that it highly Behoves 
© Us, Cautioufly to watch againſt, to Mark, and Avoid All thoſe that thus 
6 Treacherouſly Deſert them. And indeed it would be both for Our Advan- 
© tage, as well as Their Credit, if ſuch Men would throw off the Maſt, en- 
* tirely Quit our Church, of which they are no True Members, and not 
* fraudulently Eat her Bread, and lay _—_— Her Ruin, Purliin Her Re- 
* venues, and ,ungratefully [ft up their Heels againſt Her. For then We 
© ſhould be One Feld under one Shepherd, all thoſe Invidious Diſtingtions that 
* now Diſtract, and Confound Us Let, and We ſhould be Terrible like an 
* Army of Banners to our Enemies, who would never break in upon ſuch an 
© Uniform, and IVeli-compatied Body. This indeed, would be a True Peace, 
* and Salid Union, when we ſhould All with one Mind, and one Mouth, Glorify 
Cd, and not with a Conſus'd Diverſity of Contradictious Opinions, and in- 
conſiſtent Jr gen of Worſhip, which the God of Peace, Purity and Order 
cannot but Abber. As it is a Maxim in Politicks, that All Governments are 
* beſt ſupported by the ſame Methads, and Counſels upon which they are Found- 
; ſoit will appear undeniably True in its Application to our you merge 
* Which can be Maintain'd by no Other Principles, but Theſe on which it is 
Built, and like their Baſis, the Goſpel, if there's any Vicialion, or Breach 
made in any Branch of it, it ſhakes and endangers the whole Frame and Body, 
Theſe Thin gs, however Little they may be Repreſented by Our Alverſaries, 
will be ſound of the moſt Conſiderable Conſequence. Let Us therefore, as 
We are unhappily Sharers of St. Paul's Misfortune, to have our Church in 
Peril among FALSE BRETHREN, follow his Example and Conduct in 
„ Parallel Caſe. He tells us in his Epi/tle to the Galatians, c. ii. That 
* he was Obſtructed, and Peſter'd in his Preaching the Goſpel, by FALSE 


*uhich he had in Chrifl Feſus, that they might bring him int» Bondage. To 
ubm he gave place by Subjettion, 19 _—_ an Hour, that the Truth of the 
* Goſpel might continue with the Church. Doubtleſs this brave, and bold Reſo- 
* lution did the Apoſtle take by the peculiar Command, and Iuſpiration of the 
Holy Chet; and yet if our Diſjenters had Lived in thoſe Times, they 
would have bronded him as an Intemperate, Hot, Furicus Zealrt, that want- 
, 8 to be Sweeten'd, by the Gentle Spirit of Charity, and Moderation, för- 
N 


or High Crimes and Miſdemeanors. 


« bat did Magnify bimfolf age t me, for thru peradtentvre I would have hid | 


*BRETHREN, wnawares brought in, who came privily to ſſ cut his Liberty, | 
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© forth! Schiſm and Faction, are Things of Impudent and Incroaching Nas 
* tures; they Thrive upon Canceſſeus, take Permiſſipn for Power, and ad- 
* vance a Tolration immediately into an £//a/{;hmert ; and are therefore 
© to be treated like Gr-wing Mie, or Infectious Plagues, kept at a Di 
* tance, leſt their Deadly Contagion ſpread. Let us therefore have no Fello:v- 
* ſhip with * Works of Darkneſs, but rather reprove them. Let our Superior 
* Paſtors do their Duty in Thundering out their Feil;fiaſitea! Anathemas, and 
© let any Power on Earth Dare Reverſe a Sentence Ratijy'd in Heaven. Let 
© them Diſcountenance all theſe Seditious, Luke-warm, I oak Loa, 
* and Promote Men of Prob:ty, Conſcience, and Cour-ge, I ſay Conſcience, 
© and Courage, for the One without the Other is like Faith without Works, 
Dead and Infignificant. A Chriſtizn, and a Coward, are ſuch Contradit7ions, 
* as were never found in the Church Militant; Men of Timorous and Daſ- 
* t:rydly Spirits, who are aſham'd to Own, or afraid to 1 their Principles, 
© leſt they ſhould 4%, or ſuffer by it, will prove very Poor Diſciples of the 
* Croſs ! Such Men (as an Ingentous Prelate Wittily expreſſes it) are only 
* Honeſt” by Chance. Let us Deſpiſe the ſneaking, ſhuffling Compliances 6f 
* ſuch as Conſult their Safety, and not their [nnzcence, and dare te be True 
in the worft of Times, with this Al'-ſu/taining Cerdial Comfort, that what- 
© ever Enemies We gain, or Friends We ſe, We carry One within Us, that 
© can Confront, Vanguiſh, and Counter-Balance All. Moe unto them that have 
* a Fearful Heart, and to the Faint Hands, and to the Sinner that goeth two 
* manner of ways / fays the Wiſe Man, Ecelus. ii. 12. And agreeable to 
Him the Apo/tle in very Sarcaſtic Expreſſions, Jude 11, 12, 13. Joe unto 
* them that have gone in the Way of Cain, and ren greedily after the Error of 
© Balaam for Reward, and Periſb'd in the Gain-ſaying of Corah | Theſe are 
* Spots in your Feofts of Charity, Clouds without Water, carry'd about of IVinds, 
Trees whoſe Fruits are wither'd, without Fruit, Twice Dead, pluck'd up by 
* the Roots : Raging Il aves of the Sea, foaming ont their Own Shame; I an- 
* dring Stars, to whom 11 4 oy the Blackneſs of Darkneſs for ever, Let Us 
© therefore, being well afſur'd how much Our Cauſe Deſerves, and how 
much at preſent it Requires Our bravef? Rh, -n, hold falt rr Antes 
* grity, and Rei gion, without IVavering, and carne/tly contend fer the Faith, 
* which was once deli ver d unto the Saints. My Brethren, be flrong in the 
Lord, and in the Power of his Might. Put on the whole Armour of God, 
* that Ye may be able to ſtand againſt the Wiles of the Devil. For we IWreſtle 
© not only again/! FHleſb and Blood, but againſt Principalities, againll Powers, 
© againſt the Rulers of the Darn of this WWarli, again/! Spiritual 
* Widkedneſſes in High Placts.* IVverefore take unto you the while H. 
© mour of God, that ye midy. be able to ay in the Evil Day, and 
© having done All, to fland, Eph. vi. 10. &c, Not doubting, but that if We 
* ſhew the ſame Courage, and Indefatigable Zra!, and Labour, to Defend, as 
© Our Adverſaries to Repreach, Divide, and Ruin our Church, neither their 
united Malice, nor Pow-r, nor all the Plots, and Machinations of Nome, nor 
the very Gates of Hell, it(z1f, thall ever be able to Prevail againſt Her. 
And let us Truft in that Gracious Providence, which ſo Miraculouſly de- 
* liver'd Her on this Day, that tho” She lies Bleeding of the Wounds ſbe has 
* recetu'd in the Houſe of Her Friends, Lam. ii. 2, 4. tho' the ways of Lion 
* may mourn for a Lime, and Her Gates be Deſolate, her Prieſts Sigh, and he 
in Bitterneſs, becauſe Her Averſaries are Chief, and Her Enemies at preſent 
* Proſper ; tho) among all her Lovers he has few to comfort Her, and many of 
* her Friends have dealt Treach&gafly with H-r, and are become her Ene— 
mies, Zech. xiii, b. Tho" there are. few to Guide Her among all the Sons 
* whom ſhe bath brought forth; neither are there many that take Her by the 
Hand, of all the Sons that ſhe hath brought up, Iſa. li. 18. 7%“ her Ene- 
© mie: iy, Down with her, Down with her, even to the Ground; Yet 
there is a God that can and wil! Raiſe Her up, if We Forſake Her 
© not. Let us not therefore uagratefully contribute to Her Deſtruction ; 
© but let us continue Stedfaſt, Immoaveable, always abaunding in the Work of the 
Lord, foraſmuch as We knmo that our Labour wi'l not be in vin inthe Loyd, 
« x Cor. xv. 58. Now the God of a Grace, who hath called Us into his At 
© nal Glory by Chriſt Feſitt, ufer that ye have ſuffer'd aue, mate you Per- 
© fect, Stabliſh, Strengthen, Settle You. 1 Pet. v. 10, 11. To him be 
* Glory, and Dominion, for ever and ever, Amen.“ *. 


& Let Us conclude all in that Excellent Collect of Our Church;“ 


Lord, Mie beſeech thee, let thy continual Pity Cleanſe, and Defend thy 

Church; and becauſe it cannot continue in Safety, without thy Suecour, 

Preſerve it evermore by thy Help aud Goodneſs, through Jeſus Chriſt, 
Our Lord. 


After which the Lords Adjourned to the Houſe of LORDS. 


Tueſday, Feb. 28. The Second Day. 


HE Lords coming down into 7/:/iminſter-Hall, and being ſeated in 
the manner befure-mentioncd, Proclamation was made by the Ser- 
jeant at Arms as follows : | 

Our Sovereign Lady the Queen doth {trictly Charge and Command all 
manner of Perſons to keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry Sacheverell, Doctor in 
Divinity, come forth, ſave thee and thy Bail, elſ- thou forſciteſt thy Ra- 
cognizance. 

The Doctor appearing at the Bar accordingly, with his Counſcl as before, 

Lord Chancellor. Gentlemen of the Houſe of Commons, you may 
proceed in your Evidence. 


— Y Lords, Veſterday your Lordſhips heard the Ar- 
Pr Foſeph Fecyll. M ticles againſt = Sacheverell, his Anſwer, and 
the Commons Replication, read ; and the Charge being open'd, your 
Lordſhips likewiſe heard the Doctor's Sermon preached at St. Pan's, and 
the Dedication of his Derby Sermon; ſo that the Caſe is now fully be- 

fore your Lordſhips. 
That Part which is aſſigned to me, and ſome other Gentlemen, is to 
maintain the Firſt Article of the Commons Charge, The Method 1 ſhall 
4 Q take 
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take will be, ſirſt, to ſhew the Importance of this Article; Secondly, Lo 
clear up and vindicate the Juſtice of the Revolution; and, Thirdly, 'Fo 
ſtate the Evidence or Proof of this Article, which charges the Doctor with 
traducing and condem ning the Revolution. 

My Lords, I muſt premiſe, that the Commons cannot but think it 
Hard, that in this Aſſembly of the Britiſh Nation, they ſhould now, after 
more than twenty Years Enjoyment of the Benefits ariſing by the Revolu- 
tion; they cannot but think it hard, I ſay, that in this Place, and at this 
Time, they ſhould be forced to plead in Vindication of the 1 of that 
Revolution. But ſince we muſt give up our Right to the Laws and Li- 
berties of the Kingdom, or (which is all one) be precarious in the Enjoy- 
ment of them, and hold them only during Pleaſure; if this Doctrine of 
unlimited Non-teſiſtance prevails, the Commons have been content to 
undertake this Proſecution z and they who ſhare in the Legiſlature with 
your Lordſhips, have put themſelves into the Condition of Suiters for 
Juſtice againſt this Offender, in whom your Lordſhips will find the Re- 
verſe of a true Britiſh Subject: For ſuch a one is dutiful and ſubmiſſive 


to his Prince, and true to the ras, bo his Country ; but in this Crimi- 


nal your Lordſhips will find virulent Faction, and flaviſh Submiſſion. 

As to the Importance of this Article, your Lordſhips were rightly told 
Yeſterday, that the whole Charge centers in this Article. If the Juſtice 
of the Revolution be eſtabliſhed, the Toleration will be rejoiced in by 
ſome, and be acquieſced in by all; the Reſolutions of the two Houſes of 
Parliament will have a juſt 2 ſhewn to them; her Majeſty's Admi- 
niſtration will be no ſonger defamed, nor will that unhapp 2 
ut if the 

uſtice of the Revolution (which is our Foundation) be queſtioned, every 

hing that is built on it is in ſome Degree ſhaken, and Occaſion is given 
for Diſputes and Factions, never to be ended but by a total Subverſion of 
our Conſtitution, 

My Lords, As it is ſelf-evident that the Honour of her Majeſty's Go- 
vernment ſtands upon the Juſtice of the Revolution, ſo doth the Peace 
and Tranquillity of it depend upon that alſo. The Commons may appeal 
to your Lorcſhips, and the whole Nation, in this Matter : From what 
Quarter is it, that all that Oppoſition and Obſtruction to the Adminiſtra- 
tion of the late King, and her preſent Majeſty have come? Has it not 
been from thoſe who have queſtioned the Lawfulneſs of the Reſiſtance 
made uſe of in the Revolution? whoſe Purſuit after Power is indefa- 


| tigable, and to obtain which they would make a willing Sacrifice of the 


Common Liberty ; whilſt others who have a contrary Principle, and are 
convinced of the Juſtice of that Proceeding, have acted a quite contrary 
Part. Have they not contributed every thing in their Power to ſtrengthen 
the Government in her preſent Majeſty's Hands, as well as the late King's; 
and that with a Zeal and Cyr my through ſeveral Changes, which no- 
thing but a Principle could inſpire? How much is owing to this Zeal in 
promoting the Settlement of the Proteſtant Succeflion, and how little to 
the contrary Principle, my one that remembers the State of Things at 
the End of the late King's Reign can tell. Upon the preſent Queſtion, 
therefore, my Lords, depend our preſent Happineſs, and future Hopes. 
Hath not this Principle of unlimited Non-refiſtance been revived by the 
profeſſed and undiſguiſed Friends of the Pretender ? Hath it not been pro- 
ſecuted with an unuſual Warmth, ſince his Attempt upon her Majeſty's 
Crown ? Can the Pretender have any Hopes, but from the keeping alive 
ſuch Notions? Or can the Queen's Title receive any Advantage from 
them ? Or can it be ſeaſonable to preach this Doctrine 1n the Reign of the 
beſt of Princes, which can be of no Uſe to any but the worſt ? 

In clearing up and vindicating the Juſtice of the Revolution, which was 

Thing propoſed, it is far from the Intent of the Commons to 
Nate the Limits and Bounds of the Subject's Submiſſion to the Sovereign. 
That which the Law hath been wiſely filent in, the Commons deſire to 
be ſilent in too; nor will they put any Caſe of a juſtifiable Reſiſtance, 
but that of the Revolution only; and they perſuade themſely es that the 
doing Right to that Reſiſtance, will be ſo far from promoting popular Li- 
cence or Confuſion, that it will have a contrary Effect, — be a Means 
of ſettling Men's Minds in the Love of, and Veneration for the Laws; to 
reſcue and ſecure which, was the only Aim and Intention of thoſe con- 
ecrned in that Reſiſtance. 

To make out the Juſtice of the Revolution, it may be laid down, That 
as the Law is the only Meaſure of the Prince's Authority, and the Peo- 
ple's Subjection, ſo the Law derives its Being and Efficacy from common 
Conſent : And to place it on any other Foundation than common Conſent, 
s to take away the Obligation this Notion of Common Conſent puts 
both Prince and People under to obſerve the Laws. And upon this ſolid 
and rational Foundation, the Lawyers in all Ages have placed that Obli- 
pation, as appears by all our Law-Books, But inſtead of this, of later 
Pimes, Patriarchical and other Fantaſtical Schemes have been framed, to 
reſt the Authority of the Law upon; and ſo Queſtions of Divinity have 
been blended with Queſtions of Law; when it is plain, that Religion hath 
nothing to do to extend the Authority of the Prince, or the Submiſſion of 
the Subject, but only to ſecure the legal Authority of the one, and en- 
force the due Submiſſion of the other, from the Conſideration of higher 
Rewards and heavier Puniſhments, And if this Diſtinction were attended 
to, it might ſerve to bury the uſeleſs Labours (to ſay no worle of them) 
of ſeveral Divines, and others, on theſe Subjects, in utter Oblivion. 

My Lords, Nothing is plainer, than that the People have a Right to 
the Laws and the Conſtitution. This Right the Nation hath aſſerted, and 
ecovered out of the Hands of thoſe who had diſpoſſeſſed them of it at ſe- 
yeral Times. There are of this two famous Inſtances in the Knowledge 
of the preſent Age; I mcan that of the Reſtauration, and that of the Ke- 
volution; in both theſe great Events were the regal Power and the Rights 
of the People recovered, And it is hard to fay in which the People have 
the greateſt Intereſt; for the Commons are ſenſible, that there is not one 
legal Power belonging to the Crown, but * have an Intereſt in it; and 
I doubt nct, but they will always be as careful to ſupport the Rights of 
the Crown, as their own Privileges, 

| My Lords, That the Conſlitution was wholly loſt before, and recover- 
ed by the Reſtauration, is known to all; and before the Revolution, it is 
known how Popery and abſolute Power had invaded the Conſtitution. The 
regal Supremacy, of juch abſolute Neceſſity to preſerve the Peace of the 
Kingdom, was diſclaimed, and the Papal Supiemacy, by a ſolemn Em- 
baily wo Rows, oward and acknowledged, and no Foottteps 
I 


184. The Trial of Henry Savheverell, D. D. 


— 


= - 

_ 

, 
hath has add 
3 
2 * — 

9 
- * 


Suptemacy but that which was worſe than naught; an illegal H: 
miſſion Court: And at that Time the — Pack . Now. 
Species of them, were invaded, That great Privilege of the Peoal 
which all others depend, that of giving their Conſent to the maki 0 oh 
or repealing old Laws, was invaded; and a diſpenſing Power, fac 
rendered all our Laws precarious, and at the Will of the Prince, — * 
erciſed. "Theſe, and a great many other Acts of abſolute Power, ar + og 
tioned in that Act of Parliament, called The Bll of Rights, It we 
miſpend your Lordthips Time, to mention all the Inſtances there deu 
For, my Lords, the whole Tenor of the Adminiſtration then in 55 ' 
was agreed by all to be a total Departure from the Conſtitution :; th = 
tion was at that :ime united in that Opinion, all but the Criminal p. 
it. And as the Nation joined in the Judgment of their Diſeaſe, ſo og X 
in the Remedy. They ſaw there was no Remedy left, but the Iaft 2 = 
when that Remedy took Place, the whole Frame of the Governme 
reſtored intire and unhurt. This ſhewed the excellent Temper the 
tion was in at that Time, that after ſuch Provocations from an Abi — 
the 1 — ow a 4 no one Part of the Conſticas 
was altered, or ſuffered the le amage; but, on the con 
received new Life and Vigour. of vr 8 — 

My Lords, As that Doctrine of unlimited Non-refiſtance was implic 
renounced by the Whole Nation in the Revolution, ſo divers Acts of pa, 
liament afterwards paſſed, expreſſing that Renunciation. I beg Le; - 
read a few Paſſages out of the Laws that were then made. In the F ye 
King William and Queen Mary, was the Act for abrogating the Oath - 
Supremacy and Allegiance, and appointing other Oaths. By that Ad pr 
Declaration injoined to be taken by ſeveral Acts, in the Time of * 
Charles II. to this Purpoſe, That it is not lawful, on any Pretence wha? 
ever, to take up Arms againſt the King, was taken away, Then in the A 
cond Seſſion of that Parliament, was the Act for declaring the Rights * 
Liberties of the Subject: In that Act Notice is taken, that the late K; 
James did endeavour to ſubvert and extirpate the Proteſtant Religion f 
the Laws and Liberties of the Kingdom; and the particular ——— 
Male- Adminiſtration are ſet forth: Then it declares, That that unha 
Prince had abdicated the Government, and the Throne was thereby v 
cant; and that it had pleaſed Almighty God to make the Prince of 0 ver 
the glorious Inſtrument of delivering the Kingdom from Popery and — 
bitrary Power. And if the Inſtrument, who brought about that Del. 
verance, be ſtiled Glorious, ſurely the Means uſed by him is (in Conk. 
quence) approved and applauded ; and his late Majeſty is mentioned x 
the ſame glorious Inſtrument, in the Act for paying the States-Gen:ral the 

Charges of his Expedition. And ſurely this is an Approbation of the 
Means uſed by him, when that Act charges the People with Six Hundred 
Thouſand Pounds for thoſe Means, viz. the Force he brought along with 
him, But if it ſhould be thought theſe Words are too general, and 1 not 
particularly approve the Reſiſtance at the Revolution; there came à me- 
morable Occaſion, when the Parliament had that Particular under ther 
Conſideration ; and that was, when they were conſidering, whether t 
ſhould meddle with ſo tender a Thing, as the taking away the Benefit of 
the Law from a great many of the Subjects of the Kingdom? Which wy 
done by an Act in the ſame ſecond Sefton of that Parliament, intitled, 
An At for preventing vexatious Suits, againſt ſuch as acted in order to the bring. 
ing in their A or for their Service. There they take Notice — 
at the Time of his Majeſty's glorious Enterprize, for delivering this King- 
dom from Popery and arbitrary Power, and in Aid and Purſuance of the 
ſame, divers Lords, Gentlemen, and other good People well affected to 
their Country, did act as Lieutenants, Deputy-Lieutenants, Juſtices of 
the Peace, or other Officers, Civil or Military, though not ſufficiently 
authoriſed thereunto; and did apprehend and put in Cuſtody ſeveral cri. 
,minous and ſuſpected Perſons ; and did ſeiſe and uſe divers Holes Arms, 
and other Things; and did enter into the Houſes and Poſleſſions of ſer⸗ 
ral Perſons, and did quarter, and cauſe to be quartered, Soldiers and 
others there; which Proceedings, in Times of Peace and common Safety 
would not have been warrantabie: Yet that Act declares they were — 
ceſſary, in regard of the Exigence of publick Affairs, and ought to be juſ- 
tified z and provides an Indemnity for thoſe who acted in that Reſiſtance, 
from the Actions that might be 3 by their Fellow: Subjects. 

My Lords, I ſhall conclude this Head with taking Notice of the Form 
of Prayer, appointed by Royal Authority for the fifth of November, now 
doubly memorable : T here is in. that 1 orm not only Thanks offered to 
oy God for the Revolution, but for the Succeſs given to thoe 
Means that were uſed to bring about that wonderful Deliverance ; What 
elſe is the meaning of thanking God for giving his late Majeſty a ſafe Ar- 
rival here, and making all Oppoſition fall before him, till he became out 
King and Governor ? 

But, my Lords, notwithſtanding the Juſtice of thoſe Steps that were 
taken to bring about the Revolution, notwithſtanding the "Temper and 
Prudence that was ſhewn in the Settlement of it, and the Sanction ſi c 
given to it, not only by the Royal, but the whole Legiſlative Authority, 

Jr. Sacheverel! hath condemned the Reſiſtance, (which was the principal, 
if not the only Means) by which that Deliverance was wrought ; Whick 
was the laſt Thing l propoſed to ſhew to your ].ordſhips, 2 

My Lords, This Article is divided into three Branches: Firſt, Tie 
general Charge, that he ſuggeſts and maintains, that the neceſſary Means 
uſed to bring about the Revolution were odious and unjuſtifiable. Tix 
ſecond and third Branches are Particulars of that General; viz. That his 
late Majeſty diſclaimed the leaſt Imputation of Reſiſtance ; and that to in- 
pute Reſiſtance to the Revolution, is to caſt black and odious Colours up- 
on his late Majeſty and the ſaid Revolution. 

To maintain this Article, I will not repeat the particular Words of tt 
Sermon, in order to the Application of them; that is a Province which 
is aligned to another Gentleman, who will ſpeak after me: But J ſhal 

| offer to your Lordſhips what I apprehend to be the clear Senſe and Mezr- 
ing of thoſe Paſſages in the Sermon, which maintain this Article. In tit 
eleventh Page of the Quarte Edition, he lays down a general Polition 
of the utter Illegality ot Reſiſtance, upon any Pretence whatſoever, Ht 
ſays, there are ſome who deny this Poſition, who are new Preachers, 3d 
new Politicians, who teach divers Antime.narchical and pernicious Doc 
trines. He goes on, and ſays, They do not only deny this Poſition 
but urge the Revolution in Deſence of their Denial; that is, by pro- 
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«claims againſt theſe Men, as endeavouring to caſt black and odious 
e — on che late King and the Revolution; whereas he ſays, the 
Co diſclaimed the leaſt ** of Reſiſtance by his Declaration; 
i -_ Ihe Parliament diſowned it, becauſe they declare they only fill'd a 
* ant Throne, without taking Notice how it became ſo; and they burnt 
i Book which alledged Conqueſt, becauſe it had that Ingredient of Re- 
in it. | | 
* Extract out of the Sermon makes out the firſt Article, which is, 
his condemning the Reſiſtance, which the Commons call the neceſſary 
Means uſed to ring about the Revolution. For, firſt, That general Po- 
ſtion of his condemns Reſiſtance in any Caſe whatſoever. Secondly, 
le introduces ſome as denying this Poſition, and faſtens a vile and odious 
Character upon them. Thirdly, He makes thoſe that deny this Doctrine 
object to it an Authority or Precedent of a lawful Reſiſtance, viz. that at 
the Revolution 3 but, my Lords, this he does only to give up the Law- 
(vlnefs of that Reſiſtance, and condemn that as well as any other. For, 
Fourthly, He anſwers this Objection, by denying there was any Reſiſtance 
in that Caſe; a Fact as clear as the Sun at Noon-day, and which all the 
Nation ſaw and rejoiced at. He brings the late King and the Parliament 
to witneſs againſt any Reſiſtance in the Revolution; and yet he has ſhewn 
dy two Quotations out of the Prince of Orange's Declaration, one in his 
Anſwer, and the other in the printed Sermon, that his late Majeſty was 
ſo far from diſclaiming Reſiſtance, that he avowed it, and invited the Sub- 
eds of this Kingdom to join in that Reſiſtance; for in his Anſwer, he 
cites that Paſſage in his Declaration, wherein his 1 takes Notice, 
that he carried a Force with him, ſufficient, by the Bleſſing of God, to 
4-f:nd him from the Violence of Evil Counſellors; and that he deſigned 
that Expedition to oblige King James to call a Free Parliament: And by 
his Quotation of another along, in the Prince of Orange's Declaration, it 
appears his late Majeſty was, by divers Subjects of 2 invited 
to, and affiſted in that Expedition; which being an Expedition by Force, 
to oblige that King to call a Free Parliament, doth it not carry in it a plain 
and manifeſt avowing of Reſiſtance? My Lords, as to what he ſays in 
Relatior to the Parliament's diſowning any Reſiſtance at the Revolution, 
by aſſerting, that they ſet the Crown on the King's Head on no other Title 
than that of the V acancy of the Throne, that appears to be directly otherwiſe 
from the ſeveral Paſlages in divers Acts of Parliament which I have before 
mentioned : To which I only add, that in the Conference between the 
two Houſes, previous to the ſettling the Crown on the King's Head, the 
Word Abdicated was inſiſted upon and carried; for that it included in it 
the Male- Adminiſtration of King James, which the Word Deſerted (de- 
fired to be uſed inſtead of it) did not: And this appears by the Journal. 
He therefore knowing that there was Refiftance at the Revolution, and that 
the late King and the Parliament avowed that Reſiſtance; and he pretend- 
ing to defend it only by _ thoſe Facts, hath (by a neceſſary Impli- 
cation) afſerted, That that Reſiſtance was not an Exception to his general 
Rule, but ſtands condemned by it. 

My Lords, I ſhall not enter upon the Conſideration of the Doctor's 
Anſwer to this Article, becauſe I don't know whether his Counſel will 
think fit to abide by it ; nor would I meddle with any Thing that is pro- 
per for the Reply. 

The Sum of the whole Proof is this: The Doctor lays down a Doctrine, 
condemning Reſiſtance in all Caſes whatſoever : He makes thoſe who deny 
this Doctrine, Aﬀerters of Antimonarchical Principles : He takes Notice 
of the Revolution, only to give it up : He admits, that if there were Re- 
ſiſtance in that Caſe, that it was as unlawful as any other Reſiſtance, He 
aſſerts that to be true, which every one knows to be falſe : He ſays, The 
late King diſclaimed the leaſt Imputation of Reſiſtance ; the Parliament 
diſowned it; and they who (ſay there was any Reſiſtance in it, caſt black 
and odious Colours on the late King and the Revolution; and conſe- 
quently, he condemns the Reſiſtance uſe@ to bring about the Revolution, 
which is the Matter of the firſt Article. 

This, my Lords, is what the Commons rely upon, to maintain and 
make out the firſt Article of their Charge againſt the Criminal at the Bar; 
and they refer the Conſideration of it to ar Levi ps Wiſdom and Juſtice, 


Mr. Sol. Gen. Y Lords, It falls to my Share, to ſtate to your 
Sir Reb. Eyre. Lordſhips the ſeveral Paſſages in the Sermon 
preached at dt. Paul's, Which the Commons rely upon as a Proof of the 
firſt Article; and to hew the particular Weakneſs and Inſufficiency of 
the Anſwer given to this Charge. 

The Charge is, That the Gentleman at the Bar doth ſuggeſt and main- 
tain, That the neceſſary Means uſed to bring about the late happy Revo- 
lution, were odious and unjuſtifiable; That his late Majeſty, in his De- 
claration, diſclaim'd the leaſt Imputation of Reſiſtance; and, That to 
impute R- ſiſtance to the Revolution, is to caſt black and odious Colours 
upon his late Majeſty and the ſaid Revolution. 

The Paſſages upon which this firſt Article is founded, are in the 
eleventh and twelfth Pages of this Sermon; where Dr. Sacheverell having 
firſt aſſerted, That the grand Security of our Government, and the very 
„Pillar upon which it ſtands, is founded upon the ſteady Bclief of the 
«* Subj-Cts Obligation to an abſolute and unconditional Obedience to the 
* ſupreme Power in all things lawful, and the utter Illegality of Re- 
ſiſtance upon any Pretence whatſoever, which, He ſays, has been lately 
* exploded and ridiculed,” goes on in theſe words : 

Our Adverfaries think they effectually ſtop our Mouths, and have us 
* ſure and unanſwerable on this Point, when they urge the Revolution 
* of this Day in their Defence ; but certainly they are the greateſt Ene- 
mies of that, and his late Majeſty, and the moſt ungrateful for the De- 
* liverance, who endeavour to caſt ſuch black and odious Colours upon 
„both. How often muſt they be told, that the King himſelf ſolemnly 
* ciſclaim'd the leaſt Imputation of Reſiſtance in his Declaration? And 
* that the Parliament declared, that they ſet the Crown on his Head upon 
no other Title but that of the Vacancy of the Throne? And did they not 
* unanimouſly condemn to the Flames that infamous Libel, that would 
have pleaded the Title of Conqueſt, by which Reſiſtance was ſuppos'd ?” 
Theſe Words the Commons apprehend to be a full Proof of the Aſſer- 
tions charg'd in the firſt Article; for Reſiſtance was the neceſſary Means 
uicd to bring about the Revolution, 

Aud the Doctor expreſly affirms in this Place, that the King diſclaim'd 
hz laſt Imputation of Reſulance z be aſſerts it as 4 thing notorious, 
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which Nobody could be a Stranger to: He ſays, the King diſclaim'd it 
ſolemnly ; he diſclaim'd it in his Declaration. 

And he as plainly affirms, That to impute Reſiſtance to the Revolution, 
is to caſt black and odious Colours upon his late Majeſty and the Revolu- 
tion; for he firſt lays down the utter Illegality of Ruliſtance upon any 
Pretence whatſoever, as a fundamental Doctrine ; and then acquaints his 
Auditory, that his Adverſaries thought they could effectuaily ſtop his 
Mouth, and had him ſure and unanſwerable on this Paint, when they 
urged the Revolution in their Defence ; but that they were the greateſt 
Enemies to the King and to the Revolution, who endeavour'd to caſt 
ſuch black and odious Colours upon bith, 

Now this Paint, which he ſays his Adverſaries thought they had him 
ſure and unanſwerably upon, is plainly the Point of Reſiſtance, which he 
had aſſerted to be illegal upon any Pretence whatſoever ; and others, he 
ſays, had denied, and had urged the Revolution in their Defence, 

And the urging of the Revelation in that Caſe, as an Initance ot the Le- 
gality of Reſiſtance, in Oppoſition to his general Doctrine, is what he calls 
caſting black and odious Colours upon the King and the Revolution ; for 
his Argument runs thus. All Reſiſtance is utterly illegal; the King diſ- 
claimed the leaſt Imputation of Reſiſtance; the Parliament ſet the Crown 
upon his Head upon no other Pitle than that of the V acancy of the Throne; 
and burnt a Book becauſe it aſſerted a Title by which Reliitance was ſup- 
poſed; and therefore to impute Reliitance to the Revolution, is to caſt black 
and odious Colours upon his late Majeſty and the Revolution, 

This, my Lords, is the Force of his Reaſoning, and the plain and ob- 
vious Senſe of this Part of the Paragraph; and therefore fully makes out 
the Charge of his aflerting and maintaining, that to impute Reſiſtance to 
the Revolution, is to cait black and odious Colours upon his late Majeſty 
and the ſaid Revolution. 

I come now to conſider the Anſwer he makes to this Article, which he 
divides into three Parts, 

And firſt, He denics that he doth ſuggeſt and maintain, that the ne- 
* ceffary Means uſed to bring about the happy Revolution were odious and 
Junjuſtifiable; and ſays, that he doth not affirm, in any Part of that Ser- 
mon, any thing concerning the neceflary means uſed to bring about tho 
** happy Revolution ; the ſaid Henry Sacheverell is fo far from reèflecting on 
his late Majeſty or the happy Revolution, that he endeavours in that 
Sermon to clear the Revolution, and his late Majetty, from the black 
* and odious Colours which their greateft Enemies had caſt upon both.” 

Now the material Part of the Anſwer to this Branch of the Article is, 
That he denies his maintaining, that the neceſſary Means uſed to bring 
about the Revolution were odious and unjultifiable, and his affirming 
* any thing concerning thoſe neceſſary Means,” But this is no more 
than ſaying, that he has affirmed nothing by the Words Necefary Means ; 
and *tis very true, that the Words Neceſſary Means ate not uſed in any 
Part of the Sermon; ; 

But Nobody will ſay, that 'tis requiſite to charge the Aſſertion in the 
very Words, 

And therefore, if Reſiſtance was neceſſary, and the Means uſed, in that 
extraordinary Caſe of the Revolution, he has aflert:d the Means to bz 
odious and unjuſtifiable, tho' he has done it in other Terms, and by 
Words more particular and expreſs, | 

And as to that Part of the Article whereby he is charged with ſug- 
„ geſting and maintaining, That his late Majeſty in his Declaration d:1- 
claimeth the leaſt Imputation of Reſiſtance : 

* He acknowledges himſelf to have made this Suggeſtion ; but ſays, 
* that he made it not in Diſhonour, but in Vindication of his Majetty ; 
the Reſiſtance he repreſents the King to have Diſclaimed, being tuch a 
& Reſiſtance as tended to the Conqueſt of this Realm ; for which he refers 
to that Part of the Declaration which is printed at the Bottom of the 
* eleventh Page in the Sermon; and upon this Ground he obfcrves, that 
** there are theſe other Paſſages in the Declaration We have thought 
fit to go over to England, and to carry over with us a Force ſufficient, 
* by the Bleſſing of God, to defend ourſelves from the Violence of evil 
wy Canadiens We think fit to declare, that this our Exp:dition is 

intended for no other Deſign than to have a tree and lawful Parlia- 
© ment aſſembled.” 

Now, in this Part of his Anſwer, Doctor Sacheverell admits, that he 
made the Suggeſtion charged upon him, in the ſame Words that are uſed 
in the Article; but defends himſelf by alledging, that the Commons have 
miſtaken his Meaning—He meant only, that the King diſclaimed a Re— 
ſiſtance which tended to Conqueſt. 

But 'tis clear and plain, that the Words have no ſuch limited or re— 
ſtrained Senſe, and that the Mcaning he would now put upon them is a 
mere Shift and Evaſion; for the Propoſition is general, The King diſclaim'd 
the leaſt Imputation of Reſiſtance : And the Ule he makes of it thews, that 
his Meaning was as general as his Words; for he is replying upon thoſe 
who urge the Revolution in Anſwer to his general Poſition, That Reſiſt- 
ance is utterly illegal upon any Pretence whatſoever ; and how does he au- 
ſwer the Caſe of the Revolution, or is it poſſible to be anſwered, but by ſaying, 
That there was no reſiſtance at all in the Revolution; the King, who was 
principally concerned in it, diſclaimed the leaſt Imputation of Reſiftance ? 

The Queſtion is ſtated upon Reſiſtance in general; Whether Reſiſtance 
in any Caſe, or upon any Occaſion, be lawful ? | 

And therefore, if the A- of Reſiſtance in any Caſe be allowcd, 
tis impoſſible that his general Aſſertion ſhould ſtand ; and 'tis 8 im- 
poſſible to get clear of the Objection, without denying the Reſiſtance. 

Doctor Sacheverell was aware of this, and therefore denics that there 
was any Reſiſtance at all in the Revolution, and ſays, That the lcait Im- 
putation of it was ſolemnly diſclaim'd and diſavow'd. 

For had he ſaid, in expreſs Terms, that the King d:fclim'd all Impu— 
tation of Reſiſtance that tended to Conqueſt, this would ave been no An- 
ſwer to the Objection : For if there was any Reſiſtance, thy not the parti- 
cular Reſiſtance which the King diſclaim'd ; and if that Roſiſtance which 
was us'd be agreed to be lawful, his fundamental Doctrine mult certainly 
be ſhaken, And therefore, if your Lordſhips ſuppoſe him to make any Ule 
at all of this Aſſertion, his Words plainly ſpoke his Meaning, and repre- 
ſent the King to have diſclaimed all Refiitance whatfovy-r, 

But he excuſcs the making of this Suggeſtion, by declaring, * That he 
e made it not in Diſhonour, but in V indication of his Majclty 5 and there- 


„ fore, whether he was miſtaken or not in expreſſing hinz. If, as if the late 
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«© by, that the late King diſclaim'd the Imputation of a Deſign of Con- 
80 „ he humbly canceives ſuch a Suggeſtion, plainly deſign'd for the 


47 


* Crime or Miſdemeanor.“ 


My Lords, had theſe Words been ſpoken in Vindication of his late Ma- 


jeſty, our great and glorious Deliverer, the Commons, who have ſo much 


at Heart the Honour of the late King, and the Juſtice of the Revolution, 


pad never charg'd them upon this Gentleman as a Crime. a 
But they carry with them the higheſt RefleAion upon the Honour and 
288 of his Majeſty; for they ſuppoſe that he denied the Lawfulneſs of 
eſiſtance when he was actually engaged in it, and diſclaimed the leaſt 
Imputation of Reſiſtance when he brought over an Army on purpoſe to 
maintain that Reſiſtance, to which all the People of England were invited 
and encouraged by his Declaration, 

And this Aſſertion, of the King's diſclaiming all Reſiſtance, could ne- 
yer be meant in Vindication of his Majeſty from any Imputation of a De- 
ſign of Conqueſt ; for there was no Occaſion for — the King 
upon this Point, the Subject-Matter of the Diſcourſe did not lead him to 
it; for the Buſineſs of the Sermon, or of this particular Paragraph, is not 
to vindicate the Honour of the King from any ſuch Aſperſion, or to main- 
tain the Libertjcs of England, by aſſerting, That the Conſtitution of Go- 
vernment {ill remains, and was not broken and diſſolv'd by Conqueſt at 
the Revolution : Had that been his Ground, his Miſtake had been more 
excuſable; for then it had been proper to have urg'd, that there was no 
Step taken towards the Revolution which look'd like a Deſign of Con- 
queſt ; and that the armed Force which was uſed in it, and had the Ap- 
pearance of ſuch a Deſign, was not intended to conquer; for the King, 
who commanded it, diſclaim'd all Imputation of Refiftance that tended 
to Conqueſt. Upon ſuch a Queſtion theſe things had been very proper] 
urg'd, and there might have been ſome Indulgence to a general Expreſ 
ſion, that in any Propriety of Speech could have received ſuch a Meaning, 

But when the Queſtion is not, Whether the Revolution was brought 
about by Conqueſt, or what would be the Conſequence of ſuch an Aﬀer- 
tion, either in regard to the Honour of the King, or the Condition of the 
People, there can be no Colour for ſaying that he meant by this general 
Expreſſion, which carries no ſuch Meaning in itſelf, that the King diſ- 
claimed Conqueſt, or a Reſiſtance which tended to Conqueſt only. 

I ſpecially, my Lords, when the Subject-Matter of his Diſcourſe natu- 
rally led him to aſſert this Propoſition in the common and ordinary Senſe 
which the Words import: For he is aſſerting the Doctrine of abſolute 
Non-Reſiſtance; and ſhewing, that the Lawfulneſs of the Revolution 
was no Argument 7 it; and why? Becauſe the King diſclaim'd the 
leaſt Imputation of Reſiſtance; there was no ſuch wicked Ingredient as 
Reſiſtance in it; no other Anſwer would have ſerv'd him; and therefore 
it can never be ſuppos'd that he meant to clear the King from any Deſign 
of Conqueſt, or intended to ſay any thing in Vindication of his Majeſly 
upon that Head. 

And, in Truth, it is an apparent Scandal upon the Memory of the Jate 
King, to ſay there was any Occaſion to clear him from this mputation ; 
his Actions {poke the Juſtice and Sincerity of his Intentions ; his Bulineſs 
was not to conquer and enſlave us, but to deliver us from Popery and Sla- 
very, the moſt dreadful Calamities that could befal us, and to reſettle and 
eſtabliſh our Conſtitution both in Church and State. This was the 
Ground of the glorious Enterprize he undertook, and the general Aim 
and Deſign of all his Labours through the whole Courſe of his Reign. 

'Tis therefore plain, that what Doctor Sacheverell ſays in his Anſwer, 
in Excuſe of his Aſlertion, relating to the King's diſclaiming all Imputa- 
tion of Reſiſtance, was rather mee 5 to the Diſhonour, than in Vindica- 
tion of his Majeſty ; for there was no Colour to ſuggeſt that he needed 
any ſuch Vindication or Defence. 

And that the King did not diſclaim all Imputation of Reſiſtance, is evi- 
dent, even from that Part of his Declaration which is cited in the Anſwer, 
whereby He declares to the People (to encourage them to join with him) 
that he had brought over a ſufficient Force to defend himſelf from the 
Violence of evil Counſellors. And that this Expedition was deſign- 
« cd to have a free and lawful Parliament aſſembled, which was a plain 
Force upon the executive Power that was directed by thoſe evil Coun- 
« ſellors, who, by ſubverting the Liberties of Corporations, and practi- 
„ ſing upon the Freedom of FleQions, never intended that any ſuch free 
« or lawful Parliament ſhould be aflembled.” 

This is plain Reſiſtance in the Senſe that Doctor Sacheverell takes the 
Word; and is ſo far from a Juſtification, that there is no Colour to ſay, 
that his Majeſty diſclaimed the leaſt Imputation of Reſiſtance. 

As to the laſt Branch of the Article, whereby he is charged that he 
ſuggeſts and maintains, That to impute Reſiſtance to the 8 
« js to caſt black and odious Colours upon his late Majeſty and the ſaid Re- 
« yolution ; he denies that he ſuggeſts or maintains any ſuch Poſition.” 

But this Negative is fully anſwer'd by what has been offer'd to your 
Lordſhipsupon the firſt Head of this Article, his aſſerting, That the neceſſary 
Means uſed to bring about the Revolution were odious and unjuſtifiable; 
for if Reſiſtance be utterly illegal upon any Pretence whatloever, and there 
was Reſiſtance in the Revolution, it neceflarily follows, that to impute 
Reſiſtance to the Revolution, is to caſt black and odious Colours upon it. 
And this is expreſsly aſſerted by his ſtating the Caſe of the Revolution, in 
which there was Reſiſtance, as an Objection to his general Doctrine of 
Non- Reſiſtance upon any Pretence whatſoever ; and then 8 this 
Objection, by ſaying, That the urging of the Revolution, as an Initance 
of the Legality of Reſiſtance, was caſting black and odious Colours upon 
his late Majeſty and the late Revolution: For there could be no black or 
odious Colours cait, but from the ſhaking that fundamental Doctrine of 
abſolute Non-Reſiſlance; the Belief of which he aſſerts to be the Pillar 
upon which the Government of England ſtands. 

And therefore the imputing of Reſiſtance to the Revolution, muſt, ac- 
cording to the Principles he Jays down, caſt black and odious Colours 
upon the Revolution, and upon the great and glorious Initrument of it, 
his late Majeſty, by whom it was happily brought about, 

And Doctor Sacheverel/ himſelf, by the ſubſequent Part of his Anſwer, 


Poms to think that this Aﬀertion is fairly and plainly inferred from the | 
| ſhall from time to time deſcend to, and be enjoyed by, ſuch Perſons, being 


Tenor of his Diſcourſe. 


Honaur vf the ſate King, cannot in any reaſonable Conſtruction be 
d thought a Reflection upon his ſaid late Majeſty, or deem'd any high * 
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King had diſclaimed ali Imputation of Reſiſtance, when he meant there - 


— 


— 


| : For he is pleaſed to excuſe ĩt by ſaying © That he i ; 
| © it not to ſuch Perſons who im » te Ref 8 5 intended to 
c« he affirms nothing ; but to t tance the Revolution, of 
, ** who teach in Contradiction both to the Goſpel and the Laws that . 


* to Account for High- Treaſon againſt his Subjects, and who ur 


ranted by it. *Tis rather an Aggravation of his Crime, 


- 


apply 


e new, Preachers, and new Politic 


% People have the Power inveſted in them, the.Fountai * 
« jt, to cancel their Ha ona at their Pleaſure, and call their LA 
M1 
Revolution in Defence of ſuch Principles; and that * 
e impute Reſiſtance to the Revolution be che ſame —— — 

* ers and new Politicians, he affirms nothing concerning them,” 

But, my Lords, this Part of his Anſwer is far from excuſin or 

nuating his Crime; for if a Propoſition be true, it will loſe —＋ wig 
Weight and Force, though the vileſt Man upon Earth ſhould 1 
of it; and it can be no Argument againſt a true Principle, that it nc a 
1 


made uſe of to ill Purpoſes, and to maintain Poſitions which are not w. 
1 


: and a high 
flection upon the Commons, and the Juſtice of this 48 agg * 


poſe that any ſuch wicked Conſequences, as he mentions 
inferr'd from defending the Reſiſtance at the Revolution * 2 ' 
tion is, Whether Doctor Sacheverell himſelf aſſerts, that to impute R 10 
ance to the Revolution, be to caſt black and odious Colouts upon it a 
not, OF WHOM he affirms the caſting ſuch black and odious , 
4 I 50 on to the laſt Part of his Anſwer to this Article, where he Ly 

at upon the ſtricteſt Search into his ſaid Sermon preach d at 85 

& Paul's, he doth not find that he hath given the lealt colourable Þ t 
*© tence for the Accuſation exhibited againſt him in this firſt Article be 
barely by his aſſerting the utter Illegality of Reſiſtance to the ſun... 
«© Power upon any Pretence whatſoever ; for which he conceives be h 
the Authority of the Church of England, which has taught and inc i 
*« cated this Doctrine in her Homilies—And he doth further inſiſt Th b 
this Aſſertion is agreeable to, and warranted by, the Common Low 0 
England, and divers Acts of Parliament now remaining in full F ee, 

Now it muſt be agreed, that there is no colourable Pretence to char. 
him with ſuggeſting and maintaining, that the Reſiſtance uſed at the Re. 
volution was odious and unjuſtifiable, if the Doctrine of the utter Illegs. 
lity of Reſiſtance upon any Pretence whatſoever, be true; for upon thi 

Principle his Cenſure is juſt, and it muſt neceſſarily follow, that the Re 
ſiſtance uſed in bringing about the Revolution is not to be main:ain's. 

And therefore the Commons ſhould think themſelves ungraterul for the 
Deliverance, if they did not vindicate the Honour of the King, and 
of thoſe illuſtrious Perſons, who, upon his Invitation, defended the Con. 
ſtitution at that time by Reſiſtance, and declare that this Reſiſtance u 
lawful, honourable, and juſt. Z 

They had Reaſon to hope, that after ſo many Years had paſſed in a has. 
py Enjoyment of all the Advantages of a Free- born People, and at a Tine 
when the Subjects of this Kingdom are in the full Poſſeſſion of their Rights 
and Liberties under her Majeſty's gracious Protection, and the wiſeſt and 
happieſt Adminiſtration that England ever ſaw, that nobody could hare 
been ſo wicked as to caſt an Odium upon the neceſſary Means where 
theſe Bleſſings were obtain'd, and are continued to us. But fince — 
withſtanding our bleſſed Deliverance from Popery and Arbitrary Power 
and the Benefits we enjoy by reſtoring the Conſtitution both in Church 
and State ; and above all, by her Majeſty's happy Adminiſtration, which 
has improved the Luſtre of the Crown to the Honour of the Nation, and 
the common Benefit of every particular Subject; yet there are Men of reſt 
leſs and turbulent Spirits, 5 —— to the | ab? keg who are continu- 
ally urging the Reſiſtance then uſed as a fundamental Error, fatal to every 
thing that has been built upon it: This, my Lords, ftrikes fo directiy at 
the preſent Eſtabliſhment, that the Commons think it their indiſpenſibe 
Duty to demand your Lordſhips Judgment upon this important SubjeR, 

And they think it the more neceſlary at this time, becauſe tis plain 
and obvious to every one's Obſervation, that ſince the late Attempt mad: 
by the Pretender, this Principle of the utter Illegality of Reſiſtance upon 
any Pretence whatſoever, has been eſpouſed and maintained with more 
than ordinary Warmth and Zeal; and the Commons apprehend, that it 
can have no other Aim or Tendency than to blacken the Revolution, and 
thereby to ſhake the Foundation of our preſent happy Settlement. 

Your Lordſhips will, therefore, in your great Wiſdom, conſider the 
Conſequences of this Aſſertion, in regard to her Majeſty, the Proteſtant 
Succeſſion, and the future Happineſs of this Kingdom. 

The Commons muſt always reſent, with the utmoſt Deteſtation and Ab- 
horrence, every Poſition that may ſhake the Authority of that Act of Pa- 
liament, whereby the Crown is ſettled upon her Majeſty, and whereby 
the Lords Spiritual and Temporal, and Commons, do, in the Name of all 
the People of England, moſt humbly and faithfully ſubmit themſelves, 
their Heirs and Poſterities, to her Majeſty, which this general Principic 
of abſolute Non- Reſiſtance muſt certainly ſhake. 

For, if the Reſiſtance at the Revolution was illegal, the Revolution 
ſettled in Uſurpation, and this Act can have no greater Force and Au- 
thority than an Act paſs'd under an Uſurper. 

5 And the Commons take leave to obſerve, that the Authority of this Par- 
liamentary S ttlement is a Matter of the greateſt Conſequence to maintain, 
in a Caſe where the hereditary Right to the Crown is conteſted; for hat 
Majeſty's moſt bitter and implacable Enemies, the Friends of the Preten- 
der, (who all aſſert the utter Illegality of the Reſiſtance uſed at the Revo- 
lution) can advance his Title to the Crown, and call him Kins upon 10 
other Ground than the Pretence of an hereditary Right. Ml 

The Commons, therefore, out of the moſt profound Duty and Allez'- 
ance, which they owe, and ſhall ever pay to her Majeſty, and to maintail 
the Security of her Government, and guard her Th -one againſt every In- 
ſinuation that may promote or favour the Intereſt of the Pretender, think 
themſelves obliged to take Notice of this Aﬀertion, as tending to wesen 
the Authority of this Act of Parliament, whereby her Majeſty's Title 1s 
declared, CY 

Your Lordſhips will likewiſe conſider of what Conſequence the Diſhc- 
nouring of the Revolution may be to Poſterity, and the future Happineſs 
this Kingdom in a Proteſtant Succeſſion to the Crown, For by the ſame 
Act, all Perſons who ſhall hold Communion with the See of Name, et 
ſhall marry Papiſts, are declared uncapable to Inherit, Puffs, or En- 
joy the Crown. And *tis enacted, That the Crown and Government 
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eftants, that ſhould have inherited and enjoyed the ſame, in caſe ſuch 
th Prince were naturally dead. 


* s of What Importance it is, to the preſent and future Happi- 

3 9725271 to Nan his late 1 and the Revolution from 
— black and odious Colours which this Gentleman has caſt upon both. 

But, my Lords, he makes it Part of his Defence, that his Afſertion is 

we 76 to the Common Law of England, and divers Adis of Parliament 

w remaining in Force. | | 

The Gentleman that ſpoke before me, has ſhewn how far that Aſſer- 
an is a direct Contradiction to ſeveral Acts of Parliament; and there- 

I ſhall only ſay, that it can never be ſuppoſed that the Laws were 
made to (et up a deſpotick Power to deſtroy themſelves, and to warrant 
the Subverſion of a Conſtitution of Government which they were deſigned 
to eſtabliſh and deſend. 3 y 

This would be a ſtrange, abſurd, and contradiQtory Imagination, an 
was thought ſo at the Revolution by the wiſeſt Men ot that Time, by the 
beſt Friends to the Monarchy, and Men the moſt eminent for their Suf- 
ſerings in the Cauſe of the Church. | ; 

And it appezrs by the ſeveral Inſtances mentioned in the Act declaring 
the Rights and Liberties of the Sul je, and ſettling the dueceſſion ot the 
Crown, that at the Time of the KEvolution there was a total Subverſion of 
the Conſtitution of Government both in Church and State, which is a Caſe 
that the Laws of E»gland could never ſuppoſe, provide for, or have in View. 

And the ſame Anſwer may with equal Reaſon be applied to the general 
Doctrine of the Church, expreſſed in her Homilies. 1 g 

This, my Lotds, is v hat [ have to cfer to your Lerdſhips in Main- 
tenance of the firſt Article; I am ſenſible how defective 1 have been, but 
what 1 have failed in, will be abundantly ſuppiied by the Gentlemen who 
are appointed to afliſt in maintaining this Article, LS 
Sir Jabn Holland. Y Lords, the preſent Conſideration is of the 

reateſt Importance; no leſs, than whether ſo 
many of your Lordihips, and the Commons of Great Britain, who took 
up Arms at the Revolution, and were then thought Patriots of your 
Country, were really Rebels ? whether our late Deliverer was an Uſurper? 
and whether the Proteſtant Succeſſion is legal and valid! 

All theſe Conſiderations depend upon the Lawfulneſs of the Reſiſtance 
at the Revolution. That there was a Reſiſtance is molt plain, if taking 
up Arms in Yorkſhire, Nottinghamſhire, Cheſhire, and almolt all the Coun- 
ties of England; if the Deſertion of a Prince's own Troops to an invading 
Prince, and turning their Arms againſt their Sovereign, be Reliſtance. 
But if Subjects be obliged to Abjolute and Unconditional Obedience, the 
Convention of the States, the Settlements and Entail of the Crown by 
them, and the further Settlement in the Proteſtant Succeſſion under that 
Settlement, muſt, from that Reſiſtance, be unlawful and void, 

The Criminal was aware of this juſt Objection to his general Doctrine, 
when applied to the Revolution; as appears from his endeavouring, upon 
ſecond T houghts, to conceal it by his marginal Note, to hint, that by 
Refiftance he meant Cengugſl. And no wonder he endeavourcd to colour fo 
bold a Stroke, which he could not but expect to hear of with the utmoſt 
Reſentment from the Government. 

But it ſo falls out, my Lords, that what he truſted to for a Screen, aggra- 
vates the Heinouſneſs of his Crime; for it ſhews, that he inſtils into his 
Auditors thoſe Notions from the Pulpit, which he dares not own in Print. 
Nothing can be more manifeſt, than that he could not by Ry/j/ance mean 
Conqueſt, even from his own Expreſſions : For in the very next Period he 
ſays, And did they not, i. e. the Parliament, unanimouſly condemn to the 
Flames (as it juſtly deſerved) that infamous Libel, that would have pleaded the 
Title of Conqueſt, by which Reſiſtance was ſuppoſed ? So that he knew them 
to be diſtin Notions; and indeed ſo they muſt be, becauſe one may be 

ithout the other. 

H is an unaccountable Preſumption, that he could ſuppoſe fo weak a 
Pretence could paſs upon the World ; but much more (urprizing it is, 
that he could apprehend ſo mean a Subterfuge could prevent your Lord- 
ſhips Juſtice, But from hence the Commons obſerve, That he is a con- 
cealed Man, and of a dangerous Spirit; and as ſuch we have brought 
him hither to reform him, and to be an Example to others. 

My Lords, The Commons would not be underſtood, as if they were 
pleading for a licentious Reſiſtance ; as if Subjects were left to their Good- 
will and Pleaſure, when they are to Obey, and when to Rejift. No, my 
Lords, they know they are obliged by all the Ties of ſocial Creatures, 
and Chriſtians, for Wrath and Conſcience-ſake to ſubmit to their So- 
vereign. The Commons do not abet humourſome factious Arms: The 
aver them to be Rebellious. But yet they maintain, that that Reſiſtance 
at the Revolution, which was ſo neceſſary, was lawful and juſt from that 
Neceſſity. 

We 40 agree, that the Laws concerning Obedience, both Human and 
Divine, are very expreſs and poſitive; and no Wonder that the Homilies 
and Fathers, dead and living, follow the ſame way of expreſſing our Duty 
ingeneral Terms. We readily grant this ; but it does not follow that 
there can be no Exceptions from theſe general Rules in Conſcience, 

There is no Law more poſitive and expreſs, than that which injoins 
the Obſervation of the Sabbath, for therein we are commanded to de no 
Manner of Work. But yet we know, that Neceſſity makes an allowed 
Exception to that general Law. And the Reaſon why that Neceſſity is 
allowed as a juſt Exception to that poſitive Law, will guice us to know 
what Laws will admit of Exceptions from Neceſſity, and what not. The 
Reaſon our Divine Law-giver aſſigns is, becauſe the Sabbath was made 2 
Min, and net Man for the Sabbath; from whence plainly follows this Co- 
rollary, That where there is a poſitive Law, and that Law reſpects not 
ſome principal End for which Man was made, there Neceflity may make 
ajuſtihable Exception how expreſs {cever that Law is 

Now, my Lords, whether Government was made for Man, or Man 
for Government, will eaſily appear from this ſhort Obſervation, that 

an was made in a State of Perfection; and the Rectitude of that State 
ſuppoſes the Abſence of all thoſe Crimes, which are the Oe of Go- 
vernment, and which Government is to reform, And therefore Govern- 
ment could not be one End of Man's Creation; and theſe 2 Rules 
of Obedience may, upon a real Neceſſity, admit a lawful Exception; 
and ſuch a neceſſary Exception we aſſert the Revolution to be. 

Vor. V. 
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'Tis with this View of Neceſſity, only abſolute Neceſſity of preſerving 
our Laws; Liberties, and Religion; 'tis with this Limitation that we de- 


ſire to be underſtgod, when any of us (peak of Reſiſtance in general. The 
Neceſſity of the Reſiſtance at the Revolution was at that Time obvious to 


every Man. Every one, who either was not, or did not find his caſy 
Mind prepared to be a Tool to Popery and Slavery, dreaded the In- 
ſtances of that Neceſſity: The cancelling all the Security from Laws by 
a diſpenſing Power; the erecting Commiſſions to deprive Subjects of their 
Property, not according to Law, but Humour; the making the whole 
Government depend upon the arbitrary Pleaſure of the then Prince, can— 
not but be a Juſtification ot that Neceſſity before God and Man. 

And thus, my Lords, it was thought, at the Time this Reliflance was 
on Foot. For then, when the Time was moſt proper for Admonitions of 
this Nature, the Clergy were fo far from averring the Uniawfi/neſ5 of Re- 
lence upon any Pretence whatſoever, that the true e Charatte- 
riflick of a Church-of-England-Mean then was, wiſhing that Reſiſtance good 
Luck, and rejoicing at its Succeſs. And yet 22 at the Bar 
makes this Exception the Inſtance of an unjuſt Reſiſtance, by an ironical 
Aſſertion of the late King's ſolemnly diſclaiming the liaſt Imputation of Rejift- 
ance in his Declaration; for ironical it muſt be, when every Body muſt 
believe that he nimſelf knew the contrary; a Figure of Speech very well 
underſtood, and known to be the moſt biting Sarcaſm. 

My Lords, So much depends upon the Revolution, that the Commons 
are highly jealous of the Honour of it. It is, indeed, twenty Years fince 
the Revolution was ſettle!; but it is within much leſs than twenty Years 
that a Pretender has attempted to invade our Country, to ſet th.s Revo- 
lution aſide, That Perſon, even with his own good Opinion of his 
Right, knows he can have no Pretence to the Crown, unleſs the Pri- 
ſoncr's political Divinity be true, which we aver it is not. But leſt this 
Pretender ſhould apprehend that his Friends are much increaſed, when 
he hears that the Revolution is publickly branded in Sermons as black and 
adicus; the Commo s have impeached this Preacher, that he might not 
be guilty of this high Crime and Miſdemeanor without Diſcouragement, and 
have brought him to your Lordikips Bar for Juſtice, that he may not do 
it with Impunity. 
Mr. Mulpoie. Y Lords, The Commons are now making good 
their Charge againſt Doctor Henry Sacheverell con- 
tained in the uit Article, wherein he is accuſed for ſuggeſting and main- 
taining, that the neceſſary Means uſed to bring about the happy Revo- 
lution were odious and unjuſtifiable, and that to impute Reliſtance to 
the Revolution, is to caſt black and odious Col:urs on his late: Majeſty and 
the Revolution, ” 

By what has been already offered to your Lordſhips, I make no Doubt 
but you are fully convinced, how injurious theſe Poſitions mult be to the 
Peace and Quiet of the Kingdom, and how high] they deſerve, and 
loudly call tor your Lordſhips ſpeedy and exemplary Jultice: 

The great Licentiouſneſs of the Preſs, in cenſuring and refleRin upon 
al Parts of the Government, has of late given too juſt Cauſe of Offence ; 
but when any Pamphlets and common Libels are Matters of Complaint ; 
when none but mercenary Scribblers, and the Hackney Pens of a diſcon- 
tented Party are employed to vent their Malice, 'tis fit to leave them to 
the common Courſe of the Law, and to the ordinary Proceeding of the 
Courts below. But, my Lords, when the Trumpet is ſounded in Sion; 
when the Pulpit takes up the Cudgels; when the Cauſe of the Enemies of 
our Government is called the Cauſe of God, and of the Church; when 
this bitter and poiſonous Pill is gilded over with the ſpecious Name of 
Loyalty, and the People are taught, for their Souls and Conſciences Sake, 
to iwallow theſe pernicious Doctrines; when, inflead of ſound Religion, 
Divinity, and Morality, factious and ſeditious Diſcourſes arc become the 
conſtant Entertainments of ſome Congregations; the Commons cannot 
but think it high Time to put a Stop to this growing Evil, and for the 
Authority of a Parliament to interpole, and exert itſelf, in Deſence of the 
Revolution, the preſent Government, and the Proteſtant Succeſſion, All 
which the Commons think ſo materially concerned in this Queſtion, that 
if the Doctrines advanced by Doctor Sacheverell are not Criminal in the 
higheſt Degree, it will follow, that the neceſſary Means uſed to brin 
about the Revolution were illegal, and conſcquent!y that the preſent Eſta— 
bliſhment, and Proteſtant Succeſſion, founded upon that Revolution, are 
void and of no Effect. 

The Commons cannot but apprehend, that the juſt Reſentment and In- 
dignation they have ſhewn upon this Occaſion, will mect with the ge- 
neral Applauie of all that are heaitily and fincerely well affected to her 
Majeſty and her Government; but for all thoſe, whoſe Principles and 
Practices render them moſt juſtly ſuſpected to have other Views, they are 
not at ali ſurprized to find them alarazed, and under the greateſt Concern, 
at this T rial. 

I am very ſenſible, my Lords, of the Difficulty and Nicety that attends 
the ſpeaking to this Point, and that whilſt a loyal Subject and faithful 
Servant of the beſt of Queens, is ſpeaking in Defence of the neceſſary and 
commendable Reſiſtance uſed at the Revolution, his Arguments may be 
miſc onftrued and miſrepreſented, as maintaing Anti monarchical Schemes. 

But ſurely, my Lords, to plead for Reſiſtance, that Reſiſtance, I mean, 
which alone can be concerned in this Debate, is to aflert and maintain the 
very Being of our preſent Government and Conſtitution; and to aflert 
Non reſiſtance in th.t boundleſs and unlimited Senſe in which Doctor 
Sacheverell preſumes to aſſert it, is to ſap and undermine the very Founda- 
tions of our Government, to remove the natural Baſis and fundamental 
Strength of our Conſtitution, and to leave it underſet with imaginary Props 
and Buttreſſes, which do, at beſt, but ill ſupport a ſhaken Foundation: 
And 'tis a moſt ſurprizing Aſſurance in the Enemies of our Gov.rnment, 
that whilſt they are ſtriking at the Root, and digging up the Foundations, 
upon which our preſent and future Settlement is built, that they ſhould 
hope to paſs upon the World as Friends to either. But fo irreconcileable 
are the Profeflions and Practices of ſome Men, ſo aukwardly do they (peak 
well of what they do not in their Hearts approve, that in Vindication 
of his late Majeſty (for that's a Part that ſometimes they think uſeful to 
act) they declare his moſt glorious Enterprize to ſave a ſinking Nation, 
utterly illegal: To recommend themſelves to the Queen, they condemn 
that Revolution, without which ſhe never had been Queen, and we a moſt 
unhappy People: To teſtify their Zeal and Affection for the Proteſtant Suc- 


ceſſion, they invalidate all the Laws that have been made for ſecuring that 
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Blefling to Poſterity : And laſtly, To manifeſt their Averſion, and for ever 


to blaſt all Hopes of the Pretender, they advance and maintain the Here- 
ditary Right, as the only true Right to the Crown. But what Intereſt 
theſe Opinions may at one time or other be prodiiced to ſupport, and in 
favour of whoſe Pretenſions theſe Inſinuations are eaſily underſtood to be, 
and in favour of what Settlement they can hardly be conſtru'd, 1 ſubmit 
to your Lordſhips Conſideration. ; 

| The utter Illegality of Reſiſtanie, upon any Pretence whatſoever, is the ge- 
neral Poſition laid down in the Sermon, which, if it be ſtrictly, and in the 
moſt extenſive Manner true, the aſſuming and exerciſing a Power of diſ- 
penſing with, and ſuſpending the Laws; the Commitment and Pro- 
ſecution of the Biſhops ; the erecting a Court of Commiſſioners for Ec- 
cleſiaſtical Cauſes; the levying Money by Pretence of Prerogative ; the 
raiſing and keeping a Standing Army without Conſent of Parliament ; the 
violating the F 3 of Elections of Members to ſerve in Parliament; 
and all the Grievances enumerated in the Bill of Rights, were all mere 
Pretences, and not ſufficient to warrant and juſtify what was then done, 
in Defence of the true, antient, and indubitable Kights and Liberties of 
the People of this Kingdom; which are now again enacted, ratified and 
confirmed, and —. to be firmly and _—_ holden and obſerved. By 
what Evaſions, or Diſtinctions, the Doctor will explain himſelf off upon 
this Head, I cannot eaſily foreſee ; unleſs he will be ſo ingenuous as now to 
confeſs, what there is too much Reaſon to believe will be his Opinion, if 
ever a proper Time ſhall ſerve for declaring, That the Acts of Parliament 
made upon, and ſince the Revolution, are only the Effects of a happy 
Uſurpation, and no Part of the true Law of the Land. 

Reſiſtance is no where enacted to be legal, but ſubjected, by all the 
Laws now in Being, to the greateſt Penalties ; "tis what is not, cannot, 
nor ought ever to be deſcrib'd or affirm'd, in any poſitive Law, to be ex- 
cuſable : When, and upon what never-to-be-expected Occaſions, it may 
be exerciſed, no Man can foreſee, and ought never to be thought of, but 
when an utter Subverſion of the Laws of the Realm threatens the whole 
Frame of a Conftitution, and no Redreſs can otherwiſe be hoped for: It 
therefore does, and ought for ever to ſtand, in the Eye and Letter of the 
Law, as the higheſt Offence. But becauſe any Man, or Party of Men, 
may not, out of Folly or Wantonneſs, commit Treaſon, or make their 
own Diſcontents, ill Principles, or diſguiſed Affections to another In- 
tereſt, a Pretence to reſiſt the Supreme Power, will it follow from thence 
that the utmoſt Neceſſity ought not to engage a Nation in its own De- 
fence for the Preſervation of the Whole? Or, on the other Side, becauſe 
the greateſt and moſt inexpreſſible Emergencies did ſufficiently juſtify and 
warrant the Reſiſtance of the Revolution, will it be a Conſequence, that 
therefore, upon every ſlight Pretext or common Occaſion, the Laws that 
fence againſt Treaſon will be of no Efte&t ? No, my Lords, I hope your 
Juſt Jodgwent in this Caſe will convince the World, that every /ed:tions, 
diſcontented, hot-headed, ungifted, unedifying Preacher, (the Doctor will 
pardon me for borrowing one String of Epithets from him, and for once 
uſing a little of his own Language) who had no Hopes of diſtinguiſhing 
himſelf in the World, but by a matchleſs Indiſcretion, may not advance, 
with Impunity, Doctrines deſtructive of the Peace and Quiet of her Ma- 
jeſty's Government, and the Proteſtant Succeſſion, and prepare the Minds 
of the People for an Alteration, by giving them ill Impreſſions of the pre- 
ſent Eſtabliſhment and its — 0 ny 

The Doctrine of unlimited, unconditional paſſive Obedience, was firſt 
invented to ſupport arbitrary and deſpotick Power, and was never pro- 
moted or countenanced by any Government that had not Deſigns ſome time 
or other of making uſe of it: What then can be the Deſign of preaching 
this Doctrine now, unask'd, unſought for, in her Majeſty's Reign, where 
the Law is the only Rule and Meaſure of the Power of the Crown, and 
of the Obedience of the People? If then this Doctrine can neither be an 
Advantage or Security to her Majeſty, who neither wants nor deſires it, 
to what End and Purpoſe muſt every thinking Man conclude 'tis now ſet 
on Foot, but to unhinge the preſent Government, by ſetting aſide all that 
has been done in Oppotition to that Doctrine? and when, by theſe Means 
the Way is made clear to another's Title, the People are ready inſtructed 
to ſubmit to whatever ſhall be impoſed upon them. 

It may be expected, after 1 have ſaid thus much in general, that I 
ſhould proceed to ſhew in what Parts of the Sermon theſe Aſperſions are 
contain'd : But, my Lords, that Part has been ſo fully and diſtinctly 
ſpoke to by thoſe learned Gentlemen who are more proper, and a great 
deal more able to manage that Province, that I will not miſpend your 
Lordſhips Time, by repeating what has been already fo fully and juſtly 
made out; but ſo much I will venture to ſay, That if we remove the 
Rubbage, with which the Doctor has an excellent Talent at puzzling 
Common Senſe, and bring together the ſeveral Sentences, that can only 
be relative to one another, tis impoſſible for the Art of Man to make any 
Inferences or Conſtructions, ſo cloſe and ſtrong, as the plain and genuine 
Senſe of the whole Scope of his Sermon muſt, at firſt View, ſuggeſt to 
every Man's Underſtanding. And all that the Doctor alledges in his De- 
fence is, that in the Revolution there was no Reſiſtance at all ; and that 
the King did utterly diſclaim any ſuch Imputation. But ſurely, my 
Lords, it cannot be now neceſſary to prove Reſiſtance in the Revolution; 
I ſhould as well expect that your Lordſhips would defire me, for Form's 
ſake, to prove the Sun ſhines at Noon-day. If then there was moſt un- 
doubtedly Reſiſtance uſed to bring about the Revolution, it will follow 
that all the Cenſures, which are fo freely beſtowed upon Reſiſtance in ge- 
neral, muſt attend, and will be imputed to the Revolution: And if Ke— 
fiftance be utterly ille:al, upon any Pretence whatſoever ; if it is a Sin, which 
unrepented of, by the Doctrine of the Church of England, carries ſure 
and certain Damnation; if, upon Repentance, there is no Remiſſion of Sins 
without a ſtedfaſt Purpoſe to amend the Evil we have done, and to make 
all poſſible Re/7itution, or at leaſt to do our utmoſt Endeavours for that 
Purpole ; I beg your Lordſhips to conſider what a Duty is here preſſed, 
upon the Peril or Damnation, upon every Man's Conſcience, that knows 
or bclieves that there was Reſiſtance in the Revolution, and is conſcious 
to himſelf of being any ways aſſiſting, or even conſenting to this damnable 
Sin; and what muſt be the Conſequence if theſe Doctrines, without any 
Reſerve or Exception, are with Impunity preach'd throughout the King- 
dom. All which, my Lords, I hope, is ſufficient to ſatisty your Lordſhips 
that Doctor Sachewere'l is guilty of the Charge exhibited againſt him in the 
Grit Article; and that he is an Offender of that Nature and Malignity, 
that tais Court only could be the proper Judges of ſuch High Crimes ; and 
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from your Lordſhips Juſtice, the Commons hope, That his Pu;; 
will be adequate to the Heinouſneſs of his Offene. PLP Punihmen 
Sir Jobn Hawles. Lords, I am commanded by the 

Great Britain to be afliſting 4 2 of 
that ſpoke beſore me, for the proving the Priſoner at the. Bar guilt 2 
Crime charged in the firſt Article of his Impeachment; Which $4 AY 
he did ſuggeſt and maintain, in his Sermon preached at St. Paul's. = 
the nece — Means uſed to bring about the happy Revolution were od; a 
and unjuſtifiable; and that his late Majeſty, in his Declaration, diſclam. 


| the leaſt Imputation of Reſiſtance ; and that to impute Reſiſtance to «1, 


— 


ſaid Revolution, is to caſt black and odious Colours on his late Majeft 

In making good which Article againſt the Doctor, I hope the Gentle A 
that have ſpoke before me will excuſe me, if I make uſe of another Ya 
thod than what they have done; which I ſhall do; not miſliking the Co 4 
they have taken, not that I think the Method I ſhall take is better "ain 
theirs, but only becauſe I would not repeat what's ſaid by them which, I 
am ſure, would come with a worſe Grace from me, than it did from chen 

and becauſe I am ſure what was ſaid is very well remembered by 25 
Lordſhips. What I ſhall offer is, I think, ſomewhat to the Purpofe nd 
was not mentioned by the Gentlemen before. As to the Paſſages take 

out of the Sermon to prove the Doctor guilty of the Fact of this fictt Article 
they have been fo fully opened, and fo very well applied, that I have yer, 
little to add to what has been ſaid ; I ſhall therefore only ſay, that th 

Clauſe of his Sermon, wherein he aſſerts, that The grand ſecurity of 
our Government, and the very Pillar on which it ſtands, is founded 
e upon the ſteady Belief of the Subjects Obligation to an abſolute and un. 
conditional Obedience to the Supreme Power in all things lawful, and 
the utter Illegality of Reſiſtance upon any Pretence whatſoever,” he lays 
down not as a Doctrine he would teach his Congregation; but in 10 
draw an Argument from thence for ſome other Purpoſe ; and what that 

appears plainly afterwards. For having alledg'd ſome Things not pro a 
for the Occaſion for which the Day upon which he preach'd — 
ſolemniz'd, he adds, Our Adverſaries think they effectually ſtop our 
„% Mouths, and have us ſure and unanſwerable on this Point, when they 
d urge the Revolution of this Day in their Defence; but certainly the 
* are the greateſt Enemies of that, and his late Majeſty, and the moſt => 
cc grateful for their Deliverance, who endeavour to caſt ſuch black and 
* odious Colours upon both. How often muſt they be told, that the late 
King himſelf ſolemnly diſclaimed the leaſt Imputation of Reſiſtance ?” 
By which 'tis plain, that the Poſition of the Subjects Obligation to an ab- 
ſolute and unconditional Obedience to the Supreme Power laid down, was 
only to ſhock and lay odious Colours upon the Revolution, or the Means 
whereby it was brought about ; he knowing that the Means whereby the 
Revolution was brought about was by Force, and he knew it was ſo de- 
clared by the Act of Parliament made in the firſt Year of King V illiam and 
Queen Mary, for 8 vexatious Suits againſt ſuch as acted in ordet 
to the bringing in the late King and Queen. And tho' he would in- 
ſinuate that the ſame was not done by Force, I muſt own he does not aſſert 
that either it was or was not done by Force; but he ſtrongly inſinuates it 
was not done «4 orce, when he aſſerts, tho' untruly, that the late King 
diſclaimed any Reſiſtance upon his coming. I'll ſay nothing more as to 
that Matter; and nothing as to that other, that has been largely open'd, 
relating to the Subjects Obligation to an abſolute and unconditional Obe- 
dience to the Supreme Power ; the rather, becauſe, if it was doubtful, the 
Aas of Parliament mentioned in the Preface to the Articles, whereby the 


Revolution has been declared to be a glorious Enterprize, and the Means 


whereby it was brought about juſtified, have determin'd that Matter ; and 
becauſe your Lordſhips, as I think, will not ſuffer the Doctor, or his 
Counlel, to ſay any thing againſt the Revolution, or the Means whereby 
it was brought about. 


|Coarror Jutreanmem-this Government, but yet they think that 
Parrfamient, whereof your Lordthips are in part the Makers, are as bind- 
ing ward Lordſhips, as a Court of Judicature, as they are upon any 
Court of H*/tminfler-Hall, where Matters determin'd by Act of Patlia- 
ment are never ſuffered to be diſputed afterwards; but I own, what is 
practis'd in eſiminſter-Hull is not a Rule whereby your Lordſhips ought 
to be govern'd, and therefore I rely only upon the Reaſon of what I aſ- 
ſerted ; for altho' your Lordſhips are the Supreme Court, and from whom 
no Appeal lies to any other Court of Judicature, yet your Lordſhips, a3 
you are Part of the Legiſlature, are greater than you are in your Judicial 
Capacity, in which you are ſubject to the Law; tho' in your Legiſlative 
Capacity, in Concurrence with two other Powers, you are above the Law. 
It is therefore incongruous, that a Court of Perſons of leſs Power ſhould 
judge otherwiſe than the Court of greater Power had determined; but this 
[I ſubmit to your Lordſhips, and am ſure the Gentlemen of Counſel with 
the Doctor know their Duty ſo well in this Matter, that they will not 
give your Lordſhips the Trouble of an Admonition upon this Occaſion. 
won't add more upon this Subject, but proceed, with your Lordſhips 
Permiſſion, to prove the Doctor Guilty of what he is charged with in this 
firſt Article, by the Doctrine by himſelf laid down in his Sermon, and ad- 
mit, for Argument- ſake, the fame to be true; tho' this I muſt aſſert, that 
he carries the Doctrine ſomewhat farther than the Apoſtles did in ſome 
Reſpects, but in other Reſpects ſeems to reſtrain it more than they did. In 
the reſtraining Part he ſeems to confine the abſolute and unconditional 
Obedience to Things lawful; which Reſtraint looks like ſomething, 
but in Truth, upon Examination, is nothing; for ſuppoſe the Su- 
preme Power commands the Subject to do ſomething which it thinks 
is Lawful, but the Subject not willing to obey, pretending the 
thing to be Unlawful, the true Reaſons being that they are charge- 
able, troubleſome, hazardous, or the like; in this Caſe who is 
to be Judge, the Supreme Power, or the Subject? In the Reaſon 
of the Thing, neither of them are proper Judges; for the Supreme 
Power will be byaſs'd, by Reaſon of the Command given by them at firſt, 
and will be aſhamed to own what they commanded was Unlawful, 
and therefore will give Judgment on their own Side, to; ſtify them- 
ſelves in what they have commanded; and the Subject will be as much 
byaſs'd for the ſame Reaſon that he was at firſt diſſatisfied with 
the Command. And there being no higher Power or Authority t 
appeal to than the Supreme Power, that muſt needs be the Judge; 


| from whom there can be no Appeal. But perhaps the Doctor and J 
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Jiffer in the Perſons in whom the Supreme Power is lodg'd ; for the Doc- | 
not mention'd that Matter, either in his Sermon, or in his Anſwer 
to the Articles; but I hope, in the Anſwer ke is to give to what's now 
ected againſt him, he will tell us in whom that Power is lodg'd. I'll tel! 
him in whom I think it 1s lodg'd; I think it is loag'd in the ueen's Ma- 
jeſty, the Lords Spiritual and Temporal, and Commons in Parliament 
1 ſſembled: And I think when the Acts mentioned in the Impeachment did 
aſs (except the Act for declaring the Rights and Liberties of the Subject), 
the Supreme Power was lodg'd in the late King /7illiam and Queen Mary, 
and the Lords Spiritual and Temporal and Commons in Parliament aſſem- 
bled. But as the Doctor ſeems to have reſtrain'd his Doctrine of Non- 
reſiſtance, he has as much enlarged his Doctrine of abſolute Obedience; 
for, as I think, what hitherto written or aſſerted, upon the Occaſion of 
that Matter, went no farther than Paſſive Obedience and Non-refiſtance ; 
but the Priſoner's Doctrine extends to Active Obedience as well as Paſſive; 
becauſe, as I think, the Words of the Apoſtles, from whom this Doc- 
trine is taken, ſeems to reſtrain it only to Paſſive Obedience and Non- 
reſiſtance 3 and the Reaſons why the Apoſtles inculcated no other Obedi- 
ence, as I believe, was, becauſe that was ſufficient to ſecure the Govern- 
ment under which the Apoſtles liv'd, which was the Roman Government, 
and which ftood in Fear of no Foreign Force, and which Government was 
{aid and believed could not be ruin'd but by its own Subjects, which after- 
wards prov'd to be true. That that, their Doctrine, was the Doctrine of 
Chriſtianity, and truly ſo called, I'll readily agree to the Priſoner ; but I 
do not think that Chriſtianity introduc'd that Doctrine into the World; 
for I think, as the Doctor does, that it was as antient as Government, be- 
cauſe it was impoſſible that Government could ſubſiſt, unleſs ſupported by 
its Subjects: but how antient that Doctrine was, can't be aſſerted, with- 
out knowing how Government came to be introduc'd into the World. If 
it was Patriarchal, as ſome have aſſerted, it was as ancient as Adam; if 
it was introduc'd by Conqueſt, then its Date was no higher than Nimrod; 
if it was by Compact, then I can't ſay when it began; but this is certain, 
that it was as ancient as the Roman People, which was about ſeven hundred 
Years before the coming of our Saviour ; but how long before the Roman 
Name was known, I can't take upon me to ſay. But tho' this Doctrine 
was not introduced by Chriſtianity, yet I think it may well and pro- 
perly be called the Chriſtian Doctrine; ſor tho' amongſt the Heathens it 
was a political Law, and oblig'd (as other Laws did) for fear of Puniſh- 
ment; yet Chriſtianity firſt tb this Doctrine upon the Conſcience of 
the Subject, which no other Religion did, and that was ſufficient to intitle 
it tothe Name of Chriſtian, But the Doctor, as I ſaid, has carry'd it far- 
ther than the Words of the Apoſtles did, extending it to an Active Obe- 
dience, which the Words of the Apoſtles do not warrant, in the Strictneſs 
of the Expreſſions. But yet I won't conteſt with the Doctor in this Matter; 
for if the Doctrine, as preach'd by the Apoſtles, was ſufficient to ſecure 
the Government they liv'd under, as it was, and that Doctrine is not ſuf- 
kcient to ſecure the Government we now live under, as it is not; the 
Doctor might very well think, that what he now aſlerts, by the Equity, 
as we call it, (that is) the Reaſon of the Doctrine preach'd by the Apoſtles, 
was well warranted. 

Having thus ſtated the Matter of the Subjects Obedience to the Supreme 
Powers, in which I have agreed with the Doctrine ſet forth in the Sermon, 
| can't imagine how the Boctor can juſtify himſelf in declaring againſt 
the Revolution, as he has done ; when he knows, as well as any, that the 
Revolution has been juſtified by the Supreme Power, in the Acts of Par- 
liament mentioned: For certainly it muſt be granted, that the Doctrine 
that commands Obedience to the Supreme Power, tho' in Things con- 
trary to Nature, even to ſuffer Death, which is the higheſt Injuſtice that 
can be done a Man, rather than make an Oppoſition to the ſupreme Power ; 
becauſe the Death of one, or ſome few private perſons, is a leſs Evil than 
diſturbing the whole Government; that Law muſt nceds be underſtood to 
forbid the doing, or ſaying any Thing to diſturb the Government, the 
rather, becauſe the obeying that Law cannot be pretended to be againſt 
Nature: And the Doctor's refuſing to obey that implicit Law, is the Reaſon 
for which he is now proſecuted; tho' he would have it believ'd, that the 
Reaſon he is now proſecuted, was for the Doctrine he aff+rted of Obedience 
to the Supreme Power ; which he might have preach'd as Jong as he had 
plras'd, and the Commons would have taken no Oflence at it, if he had 
ſtopt there, and not have taken upon him, on that Pretence or Occaſion, 
to have caſt odious Colours upon the Revolution. If he is of the Opinion 
he pretends, I can't imagine how it comes to paſs, that he that pays that 
Deference to the Supreme Power, has preach'd ſo directly contrary to the 
Determinations of the Supreme Power in this Government; he very well 
knowing that the Lawfulneſs of the Revolution, and of the Means whereby 
it was brought about, has already been determin'd by the aforeſaid Acts of 
Parliament; and do it in the worſt manner that he could invent. For 
queſtioning the Right to the Crown here in England, has procur'd the 
ſnedding of more Blood, and caus'd more Slaughter, than all the other 
Matters tending to Diſturbances in the Government put together. If there- 
tore the Doctrine, which the Apoſtles had laid down, was only to continue 
the Peace of the World, as thinking the Death of ſome few particular 
Perſons better to be borne with than a Civil War ; ſure it is the higheſt 
Breach of that Law, to queſtion the firſt Principles of this Government. 

It is not forgotten how much Blood was ſpilt upon the Account of the 
Title between the Houſes of York and Lancaſter, in which the Learned in 
the Law did differ; and the ſetting on Foot that Queſtion of the Title of 
the preſent Government, which was above twenty Years ago determin'd, 
and that Determination acquieſc'd in from that Time till now, in all Pro- 
bability, if not ſuppreſs'd, would tend to as great Miſchief as that Wer 
intail'd on the Nation. But yet the Doctor, who preaches up the Subjects 
Submiſſion to the Supreme ” don even to Death itſelf, thinks he hath 
not only a Licence, but a Command from God, to inquire into the Jate 
King and Queen's Right to the Crown; and to blow a Trumpet, to ſet 
his Fellow Subjects to cut one another's Throats upon that Account. 
This ſurely is the abſurdeſt Conſtruction of a Text that ever was made; 
and yet this I'll ſay is the Caſe, if you'll compare the Priſoner's Practice 
with his Doctrine. ; 

Methinks the Doctor ought to have conſider'd what our Saviour and 
his Apoſtles did in their Time : We don't find that any of them ever que- 
ſtion'd the Title of the Emperors under whoſe Government they liv'd; or 
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ever ſaid any Thing relating to their Titles, or that Power they exercis'; 
and yet if they had thought it lawful or expedient, they had juit Occa- 
lions to have done it. St. John, the Survivor of the Apollles, lind (as 
'tis ſaid) to the Time of Trajan; ſo that by that Account he liv'd under 
thirteen Emperors, including Auguſtus and T:ajan; and yet neither of 
them had lo much as a Pretence of Right to the Empire, according to the 
Opinion we have of that Kight now. The firit and la of thoſe Empe— 
rors were the very beſt the Remans had, except perhaps Titns Vefpaſianz and 
yet Auguſtus came to the Empire by the worſt Means of any of them, for 
he waded thro? a Sea of Blood, and was guilty of a great many Acts of 
Treachery and Cruelty : But aſter the World had reap'd fo many Benefits 
by his excellent Government, it forgot the Iniquity of the Mass where- 
by the Empire was obtain'd. And the beſt Means of obtaining the Empire, 
by the following Emperors, till the Time of Titus Vejpofiar, were by Force, 
and moſt of them by treacherous Murders; and yet we don't (ini, th. either 
our Saviour, or his Apoſtles, reproach'd any of thoſe Emprrors with the 
Injuſtice of the Means whereby they became ſo. And methinks it would 
have become the Doctor to have follow'd thoſe good Examples. But the 
Doctor is of another Opinion, and thinks the aforeſaid Words of ſjaiuh, 
to Cry aloud, &c, do well warrant that his Opinion; not conſidering that 
that Prophet had that expreis Command from God, for reproving the 
Hypocriſy of the Jews And if the Doctor had the like Command for 
Preaching as he has done, I think he has quoted a good Authority for ſo 
doing; but he mult give us a better Proof of ſuch Command than hitherto 
he hath done, 

If he thinks the Command given to Zaith extends to him; how came 
it to paſs that the Apoſtles did not think that the ſame Command extended 
to them? Did not they live nearer the Time of IJ, Were not they 
acquainted with the Writings of Halab, as well or better than the Doctor, 
and ſo might have known the Authority given to that Prophet better than 
the Doctor? but yet forbore to do as the Doctor has done: And their ha- 
ving forborn fo to do, cannot proceed from any other Reaſon, than that 
they thought thoſe Words did not extend to the Apoſtles; or that they 
thought it was not lawful or expedient for them to queſtion the T'itle of 
thoſe Princes, or the Juſtice or . whereby they obtain'd it. 

nl _ add to this Matter, That if the Doo; had bcen contented 
with the Liberty he took of preaching up the Duty of Paſſive Obedienca 
in the moſt extenſive Manner he had thought fit, and would have ſtopp'd 
there, your Lordſhips would not have had the trouble, in relation ta him, 
that you now have; but it is plain, that he preached up his abſolute and 
unconditional Obedience, not to continue the Peace and Tranquility of 
this Nation, but to ſet the Subjects at Strife, aud to raiſe a War in the 
Bowels of this Nation; and it is for this that he is now proſecuted ; tho? 
he would fain have it believed, that the Proſecution was tor preaching the 
peaccable Doctrine of abſolute Obedience. 

[ can't but take Notice of the Scandal the Doctor charges ug on the late 
King, as if when he landed here, he had diſclaimed all Manner of Impu- 
tation of Reſiſtance ; than which nothing is more untrue, even by his 
own Confefhon in his Anſwer, and the Words of the Declaration men- 
tioned in the Print of the Sermon, tho' no Part of the Sermon; whereby 
he pretends to explain himfelf, by ſ-ying, he intended a Diſclaimer of 
Reſiſtance in order io a Conqueſt; thin which nothing could be more ab- 
ſurd : For never was a Conqueſt made, or ever will be made, by bare 
Reſiſtance ; nor ever was there a weaker Thing charged upon a Prince, 
than to make him diſclaim all Reſiſtance, at a 'T'ime when he was actuall 
making War: For his bringing an armed Force of that Number he did 
into this Kingdom, with a great Train of Artillery with him, was making 
War by the Law of Nations, and then and now by the Law of Great 
Britain: And he hath charged the Prince of Orange with an Act of the 
higheſt Treachery, in pretending Peace, when he actually made War, 

The laſt Matter I ſhall take Notice of, are the Words in the nincteenth 
Page of the Doctor's Sern.on ; viz. That old Leaven of t'Veir Forefather; is 
full working in the preſent Generation; that this traditional Paiſ.n ſliil romnins 
in this Brood of Vipers, to ſling us te Death, is ſufficiently vi/ble, as tothe d u- 
gerous Encroachment they now make upon cur Governm wut, and the treaſonable 
Reflection they have publiſ+d upon her Majeſty, God * ler whoſe Hered:- 
tary Right ta the Throne they have had the [pudence to deny and cancel, to make 
her a Creature of their own Power ; and that by the ſame Principle; they placed 
a Crown upon her, they tell us, thy (that is the Mb) may re-afſume it at their 
Pleaſure. Now | think it cannot be doubted who it is the Doctor means 
by the Word Mob, which is the People of Euglan d: For tho' the Word 
Mob is a Cant Word amongſt a Sort of People call'd Gypſies, and with 
them ſignifics the Meaneſt, or th: Scum or Drevs of the People, yet as 
the Doctor has uſed it in this Plzce, it can ſignify nothing elſe than the 
Body of the People of England; of whom, I think, your Lordſhips do 
not think it beneath you to be thought a Part, and the chief {t Part: Fot 
he aſſerts, They ſay, that they placed a Crown upon her Majeſty ; and 
from thence makes an Inference, that they may re-aſſume it at their Plea- 
ſure ; which can be intended nothing elſe than what was done in reſpect 
of her Majeſty by the Bill of Rights; wherein 'tis ſaid, “ J hat the Lords 
4 Spiritual and Temporal, and Commons in Parliament aſiembled, did 
& declare her Majeſty, after the Death of the late King and late Queen, 
without Iſeirs of her Body, was lawful and righttu] Gueen of this 
% Realm.” Now, tho' her Majeſty hath an Hereditary Right and Title 
to the Crown, and fo ſhe is not fo much concerned in the Declaration by 
the ſaid Act, as the laſt King and Queen, in what that Act conferred upon 
them, which was done only by the People of Evgland, under the Denomina- 
tion of Lords Spiritual and Temporal, and Commons in Parliament aſlom- 
bled: And if that did not confer a Title to the Crown on the late King and 
Queen, they, who were in their Lives-Time thought to be lawful and 
rightful King and Queen of theſe Realms, by the Doctor's Reaſoning, 
were no better than the Uſurpers of another's Right. And tho” that Bill 
of Kights was afterwards confirmed by an Act in the ſecond Year of their 
Reign, yet that will not at all mend the Matter; for if they did not obtain a 
Right, by the Bill of Rights, to the Crown of theſe Realms, they were no 
more King and Queen of theſe Realms, than they were before the ſaid Bill 
of Rights. But the Truth is, that when a Government is brought out 
of Frame, by the extraordinary Steps of a Prince, *tis a vain Thing 
to hope that it ever can be ſect right by regular Steps; this never was 
done, nor ever will be done: But thoſe Methods which were neceſſary to 
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{ct the Government in a right Frame again, have been always taken to 
be legal, tho' by the Nicety of Law it could not be well juſtified. Upon 
the Change of Government from Richard the Second to Henry the Fourth, 
the Parliament called in the Time of Richard the Second, and by his 
Authority continued to fit in the Time of Henry the Fourth, and paſſed 
ſeveral Acts in the Time of Henry the Fourth; which was never practiſed 
before, nor warranted by any Laws that we know of; yet what was done 
was allowed to be legal. Jo the ſame Purpoſe was that which was done 
in the Time of Henry the Seventh : For he and thoſe of his Friends being 
attainted of High-Treaſon, which, according to the Rules of Law at that 
Time, prevented the Deſcent of the Crown on him ; and his Friends be- 
ing moſtly attainted, were uncapable of Sitting in Parliament till thoſe 
Attainders were reverſed, which could not be done but by Act of Parlia- 
ment, or the Court of King's Bench; and he did not care to have a Par- 
liament, till his Friends were capable of ſitting there ; nor could he make 
Judges till he was King; which Difficulty ſeemed to be inſuperable: But 
the Judges made a Reſolution 8 to the Exigence of the Thing, 
and declared that Sir Milliam Stanley's placing the Crown upon the Earl 
of Richmond's Head, purged his Attainder, and he thereby became from 


thenceforwards King of England, and the King thereby enabled to conſti- 


tute Judges, and the Judges to reverſe the Attainder of all the King's 
Friends. is true, Henry the Seventh married the Heireſs of the Houſe 
of York, and was thereby (as we now think) King in Right of his Queen ; 
but he never would own her Title to the Crown, nor ever ſuffer her to join 
with him in any Act of Government, nor ever declar'd by what Title he 
ſeſs'd the Crown; but yet none of the Acts paſſed in his Time, nor any 
Thing then tranſacted was afterwards queſtion'd upon the Account of 
his Title to the Crown. Tis true, there was an A& paſled in his Time, 
that indemnified ſuch as ſhould obey, or aſſiſt the King that was in Being, 
whether he had Right to the Crown or no: But if he had not been al 
lowed to be King 2 the paſſing of that Act, the Acts of Parliament 
that paſſed in his Time would have been of no more Validity, than the 
Acts paſſed in the Time of Cromwell, or any other Uſurger. Whereby 
*tis plain, that the Doctor now, and the Perſons who had the beſt Know- 
ledge of Matters of this Kind in thoſe Days, diſagreed in Opinion. And 
I can't but take Notice that the Doctor, notwithſtanding his little Know- 
Jedoe in the Matters he diſcourſes of, makes the Declaration by Parliament 
of the Queen's Title to the Crown, to be the cancelling of her Title by De- 
ſcent ; and therefore he ſeems to adviſe her Majeſty to quit that Title ſhe 
claims from her People, and to rely upon her Title by Inheritance. 
Whereas, if the Doctor had but known what our Laws hos, or if he 
had read any Thing of this Matter, he would have known that thoſe Ti- 
tles did by no Means diſagree, but were conſiſtent with one another ; and 
that Princes that ſometimes have claimed by ſeveral Titles, would not 
make their Choice of which they relied on. Henry the Eighth, who was 
Heir of the Houſe of York and Lancafter, never declared on which Title he 
relied. Queen Elizabeth, after the Death of her Brother and Siſter, claim- 
ed as Heir to Henry the Eighth, and was likewiſe Deviſee of the Govern- 
ment of England by the Will of her Father, who was (by Act of Parlia- 
ment) enabled to give it by his Will to whom he pleaſed : But notwith- 
ſtanding that, ſhe deſired to have an Act of Parliament, which ſhe had, 
declaring her to be the Queen of England, &c. Which Act of Parliament 
was to the ſame Purpoſe, as was the Bill of Rights in reſpect of her Ma- 
jeſty's Title to the — PI! trouble your Lorſhips with no more, to 
prove the Priſoner guilty of the Crimes charged upon him by the firſt Ar- 
ticle of the Impeachment ; but I cannot but obſerve ſome aggravating 
Circumſtances of the Priſoner's Crime. As firſt, That the Doctrine in 
the Impeachment was preach'd by a Divine of the Church of England as 
by Law eftabliſh'd : For a Divine of the Church of England is a Perſon 
of that Credit, that the People are ready to afſent ro what he ſays, without 
conſidering what the ſame is, or how made out. In the next Place, Twas 
reach'd in the Cathedral Church of the Metropolis of this Kingdom : 
Had it been preach'd in ſome obſcure Country Town, *twould have hard- 
Ty been taken Notice of. In the third Place, Twas preach'd before the 
Ae. Mayor and Court of Aldermen of the City of London, and fo far 
approv'd of by them, or ſome of them, as to be commanded to be printed; 
for which Reaſon, what he preach'd hath done more Miſchief than other- 
wiſe *twould have done; there having been about forty thouſand printed, 
to vilify the Revolution, on which depend the Security of the Proteſtant 
Religion both at Home and Abroad, and the Succeſſion of the Crown in 
the Proteſtant Line; the Union of the Two Kingdoms, the Queen's 
Bounty to the poor Clergy, and ſeveral other Benefits we enjoy by the Re- 
volution; and amongſt others, that her Majeſty was and is ſo peaceably 
poſleſs'd of the Crown. For if the Force before the Revolution, which 
ſuppreſs'd her Majeſty's Hereditary Right to the Crown, had not been 
remov'd by the Revolution, as 'twas, that her Majeſty's Title would ne- 
ver have been able to have exerted itſelf : And if ever the Doctor, or any 
of his Accomplices, ſhould ever be able ſo to ſhock the Revolution, as to 
remove what is built apon it, I doubt that Force which the Revolution 
removed, will return again, and oppreſs the Queen's Title to the Crown, 
as it did before. 

I can't paſs by the DoQtor's Anſwer to the Articles, without taking 
Notice of one = in the ſame, viz. * Hard is the Lot of the Mini- 
« ſters of the Goſpel, if when they cite the Word of Ged in their gene- 
« neral Exhortations to Piety and Virtue, the ſeveral Texts by them 
cited, ſhould be ſaid to be by them meant of particular Perſons and 
« Things.” Now I muſt ſubmit to your Lordſhips Judgment the Unrea- 
ſonableneſs of this Complaint; and whether the ſeveral Texts and Paſ- 
ſages cited by him in the Sermon, can bear any other Conſtruction than 
what has been made? and whether it be not the Duty of the Preacher to 
deliver himſelf ſo in the Pulpit, that his Meaning ſhould not be doubtful 
to his Congregation? The Commons of Great Britain don't go about to 
make him aflent or ſwear to what the Supreme Power hath determin'd ; 
tho' the Doctor in his Sermon has thought fit to impoſe Matters of that 
Kind upon other Perſons, ſo as to make them ſwear to them: No, the 
Commons of Great Britain would only have him reſtrain'd from publiſh- 
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for they might have charg'd theſe Matters againſt the Doctor * 
Treaſon; and ſo it has v: Joe done in Indidments againſt ſome Divi T 

a Reign khown to your Lordſhips, for Matters in their Sertons leſs * 
nous than thoſe for which he is impeach'd ; yet the Commons have call. 
the Matters of this Impeachment only High Crimes and Miſdemean * 
and it is a Rule in our Law, that the Court in which a Proſecuti 1 
had, cannot call the Crimes greater than what the Proſecutor though f, 
to „ them, and cannot adjudge a greater Puniſhment to the Cr 
than uſual ; but in ſome Caſes may leſſen tae Puriiſhment for ſuch 8 
and whatſoever Cenſure * Lordſhips ſhall paſs upon this Criminal 
Commons of England will acquieſce, and be well ſatisfied with the fm. 


Major-General Lords, The Gentlemen who ſpoke before . 
Stanhope. M this Article, have ſaid ſo much ale; hue — gy yi 
little to me, who am laſt in it. I ſhall therefore particula:ly apply m 0 
to make out to your Lordſhips, that as the Priſoner at the Bar is . : c 
the Matter charg'd in this firſt Article, ſo he has done it (as the Preanty 
of this Article ſets forth) with a wicked and malicious Intention to unde 
mine and ſubvert her Majeſty's Government, and the Proteſtant Suceeſion 
as by Law eſtablifh'd ; to defame her Majeſty's Adininiſtration ; to ac. 
perſe the Memory of his late Majeſty, and to traduce and condemn th. 
late happy Revolution, as in the ſame Preamble to the Articles it is char 6 
ed _=—_ him, * 
y Lords, if it be Truth, (as your Lordſhips have been told by mot 
of the Gentlemen who went before me) that Non-reſiſtance, aſſerted in 5+. 
neral terms, does 2 the Foundation of the Revolution, the Pan 2 
Eftabliſhment, and her Majeſty's Title to the Crown, and the Settlement 
of the Proteſtant Succeſſion : If that be true, it is as true that the Doctor 
who has adyanced that Doctrine in general Terms, is guilty of that Char ! 
of intending to ſubvert the Government : And then your Lordſhips Ou . 
to proceed againſt him, as an Enemy to the Government. N 

What has been ſaid by the Gentlemen that ſpoke before me, concern. 
ing the Doctrine of Non- reſiſtance, has been ſaid with ſo much regard to 
Truth, to her Majeſty and her Government, that I am perſuaded, nothin 
that has been ſaid on that Subject can juſtly be miſconſtrued. But, x. 
the contrary, to aſſert in general "Terms the abſolute Ille ality of Re- 
ſiſtance, on any Pretence whatſoever, (as this Doctor, and all the profeſs'd 
Enemies of the Government avowedly do) muſt be underſtood by all im- 
partial and thinking People, to overthrow her Majeſty's Title and Go- 
vernment ; ſince at the fame Time that they ſkreen themſelves under the 
ſpecious Notion of profeſſing Abſolute and Paſſive Obedience to the 
Supreme Powers, they cannot conceal their true Meaning : That the true 
and real Object of their darling Docttrines, ſuch as Jus Divinum, Non- 
reſiſtance, the Undefeaſible, Unalienable, Hereditary Right, that (I ſay) the 
true Object of theſe Doctrines, is a Prince on the other Side the 1 
They could not otherways be conſiſtent with themſelves. For in the 
ſame Breath, in the ſame Diſcourſe, to preach Paſſive Unlimited Obe- 
dience to Magiſtrates, and to revile and defame the Magiſtrates ; to preach 
Non-refiſtance on any Pretence whatſoever, and to encourage Sedition, 
by inveighing in the ſtrongeſt Manner againſt the Adminiſtration ; theſe 
are ſuch Contrad:Ctions, as can no otherways be reconcil'd, no otherways 
than by concluding, what is very plain from their Conduct, that however 
they are pleaſed to colour and diſguiſe their Diſcourſes, their true End is 
only to diſengage and alienate the People's Affections from their preſent 
Governors; to inſinuate to them, that the Foundation of the Revolution 
was wrong ; that the Revolution itſelf was an Uſurpation ; that what- 
ever has been built upon that Foundation, can have no Weight ; and to 
miſrepreſent thoſe who had a Hand in it, as Rebels and Traitors. 

As to the Doctrine itſelf of abſolute Non-reſiſtance, it ſhould ſeem need- 
leſs to prove by Arguments, that it is inconſiſtent with the Law of Rea- 
ſon, with the Law of Nature, and with the Practice of all Ages and Coun- 
tries, Nor is it very material, what the Opinions of ſome particular Di- 
vines, or even the Doctrine generally preach'd in ſome particular Reigns, 
may have been concerning it. It is ſufficient for us to know what the 
Practice of the Church of England has been, when it found itſelf oppreſſed. 
And, indeed, one may appeal to the Practice of all Churches, of all States, 
and of all Nations in the World, how they behav'd themſelves when t 
found their Civil and Religious Conſtitutions invaded and oppreſſed by Ty- 
ranny : I believe one may further venture to ſay, that there is not at this 
Day ſubſiſting, any Nation or Government in the World, whoſe firſt Ori- 
ginal did not receive its Foundation either from Reſiſtance or Compact: And 
as to our Purpoſe, it is equal, if the latter be admitted. For where-ever 
Compact is admitted, there muſt be admitted likewiſe a Right to defend the 
Rights accruing by ſuch Compact. To argue the municipal Laws of a 
Country in this Caſe, is idle. Thoſe Laws were only made for the com- 
mon Courſe of Things ; and can never be underſtood to have been deſign- 
ed to defeat the End of al] Laws whatſoever ; which would be the Conſe- 
quence of a Nation's tamely ſubmitting to a Violation of all their Divine 
aad Human Rights. | 

That there is a Latitude left to the Subjects in ſuch a Caſe, is allowed by 
the moſt ſtrenuous Advocates of Paſſive Obedience: And I ſhall, on this 
Occaſion, quote to your Lordſhips the Sermon of a Reverend Divine, who, 
I am ſure, is not thought to be a Favourer of Antimonarchical Principles; nor 
to deſerve any of thoſe pretty Epithets, which the Doctor ſo liberally beſtows 
on thoſe who differ from him in Opinion. *Tis the Latiz Sermon of Dr. A.- 
terbury, preached to the Convocation. The Scope and Drift of that Diſ- 
courſe, my Lords, was to preach up abſoJute Obedience; yet ſuch is the in- 
vincibleForceof Truth, and ſuch the Nature of this Argument, that the Doc- 
tor, not to betray his own Conſcience, after having well thought upon it, is 
obliged to expreſs himſelf in the following Words, which your Lordſhips 
will give me leave to read to you out of his Sermon, which I have here in 
my Hand: Quando autem, guibuſſ; de cauſis Magiſtratuum inperia detrectare, 
Noſmetipſos in libertatem vindicare liceat, ne verbulo quidem indicant : nifi 
cum aliquid ab hominibus fort? imperatum ſuerit, latis a Deo legibus contra- 
rium. Id ubi acciderit, quid agendum fit, Petri wax illa declarat, Obedire 
eportet Deo magis quam Hominibus. 


ing e eee and eſpecially in the Pulpit, which reflects upon the Su- 
preme 

Conſcience never yet boggled at. I can add more Aggravations of the 
Doctor's Crimes, but will forbear to do it, rather following the Example 
of the Commons of Great Britain ; who have, indeed, demanded Judgment | 


ower ; or what they have or ſhall determine, which even the niceſt | 
cc 


| « 


The Senſe of this Paſſage my Lords, if I miſtake not, is this: But 
when, and upon what Cauſes it may be lawful to oppoſe the Power of 
the Prince, and aſſert eur Liber;tes, the Scriptures do not ſay : Unlets 
in Cafes when Men ſhall command Things contrary to the Lawsof God 
& When 
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„ When thac ſhall happen, St. Pater tells us what we muſt do, / muſt | 


hay God bejore Men. 
” 22 appl 8 my Lords, to our preſent Argument, I appeal to the 
Memory of your Lordihips, whether King James did not command Things 
contrary to the Laws of God ?- whether his Commands to the Reverend 
Fathers of our Church were conſonant to the Law of God ? whether his 
mands to execute a diſpenſing Power; whether his Commands to all 
ſuch of both Houſes, as he could influence to vote for a diſpenſing Power, 
to their own Conſciences, were agreeable to the Law of God ? 

or, in ſhorr, whether the whole Courſe of his Reign was not a Series of 
illegal Commands, calculated to deſtroy our Holy Religion, and to vio- 
late all our Religious and Civil Rights? Your Lordſhips gn ſo (my 
Lords); the Commons thought ſo; and the Nation thought ſo; and in 
Conſequence of this Doctrine, preach'd by St. Peter, they choſe to obey 
God before Men. | 

But to return to Dr. Atterbury's Sermon, he goes on thus, my Lords: 
Patenda ſunt ifta ( ft quidem peti neceſſe fit) a n a Tbeſium Politica- 
rum Traftatoribus ; & Legibus, ? Rerumpublicarum Formis, cuig; Gent! propriis, 
tanquam e fonte ſuo, ſunt haurienda. In Engl;fb thus: 

« But in ſuch Caſes, you muſt adviſe with the Lawyers, and thoſe 
« learned in Politicks; and have Recourſe to the Laws and Conſtitutions 
« peculiar to each Country, as to the Springs and-Fountains of this 
10 Knowledge.” | 

My Lords, in Compliance to what is recommended by this Reverend 
Dean, I have endeavoured to follow his Advice, to conſult with thoſe 
learned in the Laws of Nations and Politicks. I have heard that Grotius 
is of as good Authority on thoſe Subjects as any that have wrote about 
them z that he has ever been . a Favourer of Monarchy, and held 
in great Repute amongſt the Divines of our, Church. I ſhall bo Leave, 
out of the many Paſſages to be found in his excellent Treatiſe ds ure Bul- 
k & Pats, which ſupport this Argument, to quote only one, {ur the ſa- 
ving of your Lordſhips Time. Tis in his firſt Book, the 4th Chapter, 
and 13th S-ction. Si Rex partem habeat ſummi Imperii, partem alteram Po- 
pulus, aut Senatus, Regi in partem non ſuem involanti vis juſta opporit puterit, 
quia eatenus 1mperium non habet e quod lacum habere cenſeo, etiamſi dittum fit, 
Helli poteſlat.m penes Reg-m ſore; id enim de belly externo inte lig endung, cùm 
alioquin 11 Impern ſummi partem habeat, non pofſit non jus babere eum par- 
tem tuendi. | 

The Senſe of this Paſſage I conceive to be this: If the King had one 
« Part of the Supreme Power, and that the other Part is in the | Gray or 
6 People, when ſuch a King ſhall invade that Part that doth not belong 
« to him, it ſhall be lawful to oppoſe a juſt Force to him, becauſe his 
« Power doth not extend ſo far. Which Poſition I hold to be true, even 
though the Power of making War ſhould be veſted only in the King; 
« which muſt be underſtood to relate only to foreign War: For as for 
Home, it is impoſſible for any to have a Share of the Supreme Power, 
« and not to have likewiſe a Right to defend that Share.“ 

This Paſſage, my Lords, is exactly adapted to the Conſtitution of Eng- 
land; and the latter Part of it is peclectly agreeable to what I have always 
heard quoted as a Maxim of our Law, That where-ever there is a Right, 
there is a Remedy. That your Lordſhips have Rights, nobody will pre- 
ſume to deny ; that the Commons have Rights, nobody will _ that 
every Subject of Britain has Rights, nobody will deny. Now to ſay, that 
when a Prince ſhall invade all theſe Rights at once; to ſay that the whole 
collective body of the Nation has no way to vindicate thoſe Rights, is ſo 
inconſiſtent, ſo contrary to Reaſon, that 'tis to be wonder'd it could ever 
enter into the Mind of Man. 

If I did not fear to tire your Lordſhips, I might, from many Paſſages 
out of Forteſcue *, and Mr, Hooker t, evince beyond Contradiction, that 
the Conſtitution of England is founded upon Compact; and that the Sub- 
jects of this Kingdom have, in their ſeveral publick and private Capaci- 
ties, as legal a 1 itle to what are their Rights by Law, as a Prince to the 
Foſſeſſion of his Crown. 

Your Lordſhips, and moſt that hear me, are Witneſſes, and muſt re- 
member the Neceſſities of thoſe Times which brought about the Revolu- 
tion : That no other Remedy was left to preſerve our Religion and Liber- 
ties; that Reſiſtance was neceſſary, and conſequently juſt. It was then 
by no good Man thought a black and odious Crime to take up Arms for 
the Defence of his Country. Many of your Lordſhips were Actors in 
that Reſiſtance. The greateſt Part of the Nation did either actually re- 
lift, or countenance, abet, and ſupport thoſe who ſet them the glorious 
Example. I,hope we have all ſo much Gratitude to the beſt and greateſt 
of Queens, as to retain for ever a grateful Memory, how great a Share her 
Majeſty had in promoting that Revolution. When theſe Facts are ſo freſh 
in our Memories, What muſt we ſay to thoſe who give the injurious Names 
and Epithets of Republicans, of Enemies and Traitors to Church and State, to 
thoſe who were concerned in that Reſiſtance which brought about the Re- 
volution? Sure it might have become them to conſider who were concern'd, 
and who had a Share in it. It is not only traducing the Jate King and 
Queen, our glorious Deliverers ; it goes yet further: But I ſhall out of 
Reſpect forbear to mention what they not only think, but have frequent- 
ly the Infolence to own. 

My Lords, If it be true that this Doctrine of Non-reſiſtance, aſſerted 
in ſo unlimited a Senſe as not to except the Revolution, does certainly ſap 
the Foundation of the ſaid Revolution, and the preſent Eſtabliſhment which 
is built upon it; If it be true, that to arraign as guilty of black and odious 
Crimes, all ſuch as were concerned in the Reſiſtance at the Revolution, 
coth involve the greateſt Part of this Nation in the Guilt of Rebellion and 
Treaſon ; If it neceſſarily follows, from the ſame Poſitions, that our Al- 
legiance is not due to the preſent Government; I think we may as neceſ- 
larily conclude, that this Sermon of the Doctor's before your Lordſhips 

bes tend, as is ſet forth in the Preamble of the Impeachment, to under- 
mine and ſubvert her Majeſty's Government, and the Proteſtant Sueceſ- 
lon, which ſtands on the ſame Foundation. 

My Lords, If the Doctor had in this Sermon only preach'd up Obedi- 
ence to the Supreme Power as a Chriſtian Duty, without meddling with 

oliticks, he might have been allow'd perhaps to plead for Excuſe, that 
be was ignorant of the Conſequences that might be deduced from fuch ge- 
neral Propoſitions ; that his only Aim was Charity, Peace, and Submiſ- 


hon to the Magiſtrates in Being. We muſt therefore pray your Lordſhips | 
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to compare one Part of his Sermon with the other; and your Lordſhips 
will then, I am perfuaded, be of Opinion with us, not only that the Con- 
cluſion we have drawn from his Politions, does neceſſarily flow from them, 


but that the Door himſc}f muſt have been conſcious of it; and conte- 


uently that what he has done, muſt have been, as we ſet forth in our 

harge, with a wicked and malicious Intention. , 

Had the DoQor, my Lords, inthe remaining Part of his Sermon, preach'd 
up Peace, Quietneſs, and the like z and ſhewn how happy we are under her 
Majeſty's Adminiſtration ; and exhorted Obedience to it, he had never been 
called to anſwer a Charge at your Lordſhips Bar. But the Tenor of all 
his ſubſequent Diſcourle, is one continued {nvective againſt the Govern- 
ment. Paflive Obedience is ſet down as an indiſpenſible Duty: But ' tis 
evident, by the whole Sermon, that it is not due to Queen NME, or her 
Adminiſtration. Now what can that be, but to uſher in a Rightful Title, 
(I think they call it) of one on the other Side the Water ? 

There is ſuch an Aﬀinity, my Lotds, between this Sermon, and the 
Doctrines which are preach'd and propagated by a certain Set of Men, that 
I cannot but obſerve to your Lordſhips on this Occaſion, how induſtri- 
ous they have been, ever ſince the Revolution, to prepare a Way for ano- 
ther, They are the pure and undefiled Church of England! The only 
Men of loyal and ſteady Principles! They never took the Oaths to the 
Government; never bent their Knee to Bal! They have their own Arch- 
biſhops, Biſhops and Paſtors, and conſtitute the only true and pure Church 
of England! We are all Schiſmaticks that is, all the reſt of England arc 
Schiſmaticks, Hereticks and Rebels] Now, pray, my Lords, What are the 
peculiar and diſtinguiſhing Characteriſticks, the favourite and darling Te- 
nets of theſe Men? What elſe but Paſſive Obedience, Jus Divinum, an He- 
reditary, Indefeafible Right of Succeſſion, which no Neceflity, no Act of Par- 
liament, no Preſcription of Time, no natural or legal Incapacity, canevet 
invalidate or ſet afide ? If they are in the Right, my Lords, what are the 
Conſequences ? The Qu en is not Queen ; Yqur Lordfhips are not a Houſe - 
of Lords, for you are not duly ſummon'd by alegal Writ; We are no Houſe 
of Commons, for the ſame Reaſon ; all the Taxes which have been raiſed 
for this twenty Years have been arbitrary and illegal Extortions all the 
Blood of ſo many brave Men, who have died (as they thought) in the Ser- 
vice of their Country, has been ſpilt in Defence of an Ulurpation ; and 
they were only ſo many Rebels and Traitors. 

My Lords, If theſe Puritans (I think I way cail them), theſe undefiled 
pure Church-Men, would confine themſelves to their own Conventicles, 
to get Money from a few deluded Women; it may, perhaps, be conliltent 
with the Indulgence of the mildeſt of Governmcnts, to ſuſter them to cn- 
joy the Benefit of that Toleration which is allow'd to Proteſtant Diſlent= 
ers, how pernicious and deſtructive ſoever to the Publick may be their Vrin- 
ciples. But when they ſhall come and ven: their Treafons abroad; when 
they ſhall occaſionally conform, and take the Oaths to the Government, in 
order the better to deſtroy it; when they ſhall abjure the pre:ended Prince 
of Wales, but not forget him; when they ſhall invade the Fulpits of the true 
Church of England; when the Pulpit of your Metropolis, inſtead of teach- 
ing the People to pay their Anniverſary Tribute of Praiſe and "Thanks to 
Almighty God for the many wonderful Succelles with which he has bleſs'd 
thoſe Arms which were taken up in Defence of the Revolution; when (I 
ſay) that Pulpit ſhall beproſtituted and polluted by venting Sedition againſt » 
the beſt of Queens ; it is high Time for = Lordſhips to animadvert up- 
on it, for the Honour of thoſe glorious Princes who are dead; for the Ha- 
nour of her Majeſty, who ſo happily rules over us; and for the Peace and 
Tranquillity of all her * N 

My Lords, If I was not afraid of being thought too tedious to your Lord- 
ſhips, I would offer to you a few Words concerning that Adminiſtration 
which the DoCtor has FA maliciouſly defamed ; for as fond as this Gentle- 
man, and thoſe like him, are of meddling with Politicks in the Pulpit; and, 
as himſelf expreſſes it, of ſetting the People right in their Prin. iples; I do not 
find they ever teach what the Ends of Government truly are, 

My Lords, Tully, who t kes it from Ari/totle, ſtates the ultimate End 
of Government, and the Mark which Rulers ought to 
aim at, to be Otium cum Dignitate, or Peace with Re- 
putation. [Towards attaining this End, he cnumerates 
the ſeveral Particulars which it requires the greateſt Application and Vigi- 
lance of good Governors to promote and maintain. And the chief Branch 
es, as he ſtatcs them, are Religion; the juſt and legal Powers and Rights 
of the Legiſlative, and of the Magiſtrates ſubor̃dinate to that; a dug Adini- 
niſtration of Juſtice ; the Publick Treaſure and Credit; Military Virtues 
and concludes with Laus Publica; which, indeed; is the Reſult of a good 
Adminiſtration of the ſeveral Branches mention'd. For Praiſe both as 
Home and Abroad will never fail to attend good Management: 

Now, my Lords, if any Man will but reflect on every one of theſe Particu- 
lars, and inſtance when in any Age there has been in this Iſland a more uni- 
verſal glorious Adminiſtration, I will allow what the Doctor ſays to be true. 

To begin with Religion, my Lords, let any one look upon that Reve- 
rend Bench, and ſay when it was ever filled with greater Examples of Pie- 
| ty, Learning, and Chriſtian Charity, That truly Chriſtian Moderation, 
and extenſive Zeal, and Charity to the Protefiant Religion, will, in all hu- 
man Probability, my Lords, (if ourſelves, by little Animofitics, do not ob- 
{tru& it) will, I ſay, raiſe the Luſtre and Reputation of our Church to ſuch 
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preſent to hold the firſt Rank, fo ſhall our Church be Took'd upon as the 
Mother of all the Reformed Churches in Europe. 

As to the juſt Rights and Powers of or Legiſlative, your Lordſhips 
and all of us know, whether ever any Prince on our Throne has had a 
more tender Concern for them than her Majeſty; or whether, at any time, 
there has been a more due and impartial Adminiſtration of Juſtice, 

For the Treaſure and Credit of the Nation, I appeal to all that hear 
me, whether ever ſuch large Sums were more chearfully given, or mote 
juſtly adminiſtred. Never were there greater Demands thaw during this 
neceſſary War, nor ever Demands more freely complied with by the Peo- 
ple. Such is the Confidence they have in the publick Management, and fo 
ineffectual this Doctor, and his — ſounding a Trumpet to Sedition. 


As for our Arms and Reputation; the many unparalle]'d Succeſſes, during 
her Majeſty's Reign, by Sea and Land, ſpeak ſufficiently, and do ſufficiently 

| proclaim, that her Majeſty has far exceeded al! her Predeceſſors. Our Henry; 
and our Edwards have juſtly left behind them immortal Fame, for having 
+ Ee. Polity, Pag. $6, 444, 446, 470+ 
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broke and ſubdued in their Times the Power of France. Queen Elixa- 
beth will be ever Glorious for having humbled the Pride of Spain. Thoſe 
two t Monarchies have each in their Turn aimed at the uni- 
verſal Monarchy of Europe; and each hath been near compaſling it, not- 
withſtanding that the one always oppoſed the other. But it was never 
imagined, that if they once became united, any Force in Europe could 
| have- diſputed with them. Yet, my Lords, we have lived to ſee thoſe 
two formidable Powers united, and threatening Deſtruction to all the Li- 
berties of Europe. It was a Taſk reſerved for her Majeſty to encounter 
this united Force. She has attacked and reduced them to ſus for 
Peace; and we are pu_ juſt now at that very deciſive Period of Time, 
when we are to reap the Fruits of a long and expenſive War, by the Con- 
cluſion of a ſolid and laſting Peace. 


No, my Lords, at ſuch a critical Juncture, at a Time when it be- 
hoves us more than ever to preſerve, that Union amongſt ourſelves, upon 


which the Union of the whole Alliance does ſo much depend; upon 
which the happy Concluſion of this War, and conſequently the Safety 
and Honour of our Church and State does depend; What does this Pious 


Son of the Church? What docs this Loyal Subject, this Paſſive Obedi- 


ence Gentleman do? He is Preaching to the City of Landon, from whence 
we are to receive the greateſt Part of the Supplies granted for carrying on 
the War: Does he ſay one Word to them to promote and carry on the 
Publick Good ? No, my Lords : He does, to the utmoſt of his Abili- 
ty, endeavour to create in them groundleſs Miſtruſts and Jealouſies of the 
Adminiſtration. And Iwill appeal tothe Conſcience of every one that hears 
me, and deſire, that laying their Hand upon their Heart they will voy deter- 
mine within themſelves, whether, if thoſe Citizens who heard this Sermon 
had been biaſſed by it, we could have expected one Penny of Money from 
them, to ſupport a Government which was repreſented ſo odious? But 
thoſe honeſt — my Lords, heard this Trumpeter of Sedition with 
Indignation. Their Affection to the Government is not to be ſhaken. 
Her Majeſty is Abſolute in the Hearts of her Subjects; which is the beſt 
way of being Abſolute: And all the Artificial Suggeſtions of theſe Falſe 
Brethren (to uſe his own Language) will never leſſen their Affections to her. 

But, my Lords, how im potent and weak ſoever the Malice of theſe 

en may prove; yet when ſuch Doctrines are broached, and publickly 
preached, as tend to enſlave a free Nation, to foment Diviſions and Par- 
ties, to ſeduce us from our Allegiance to the beſt of Princes ; it becomes 
the Houſe of Commons, who are Guardians of the Conſtitution and Li- 
berties of the People, to bring ſuch Delinquents to Juſtice ; and it will 
become your Lordſhips, who are Guardians of the Conſtitution of the 
People, to prevent the . of ſuch an Evil. This Man, my Lords, 
is an inconſiderable Tool of a Party, no ways worth the Trouble we have 
given your Lordſhips : But we look upon it that your Lordſhips Judg- 
ment in this Caſe, will be giving a Sanction which ſhall determine what 
Docti ines of this kind ſhall, or (fall not be preached. We are perſuaded, 
therefore, that your Lordſhips, in giving Judgment on this Caſe, will have 
a Regard to the Honour of the late King and Queen, fo highly aſperſed; 
to the Security of her Majeſty and her Government; to the Proteſtant 
Succeſſion ; to the Preſervation of the Peace at home, and Reputation 
abroad ; where, if it ſhall be heard that you have Men amongſt you in- 
Tolent enough to vent ſuch Notions, they may likewiſe hear that it has not 
been done with Impunity. For all theſe Reaſons, we do hope that your 
Lordſhips will inflict ſuch condign Puniſhment on this Offender, as may 
deter others ſrom the like Infolence for the future. 


Sir Peter King. Y Lords, The Gentlemen who have gone before me 

having finiſh'd the firſt Article of the lmpeach- 
ment, by Command of the Houſe of Commons I proceed to make out 
the ſccond, which relates to the 'Toleration, one of the principal Conſe- 
quences of the Revolution. It is well known that great Severities had 
been formerly uſed againit Proteſtant Diſſenters, which were fomented by 
Popiſh Practices, in order to divide us, and thereby weaken the common 
Protcftant Intereſt, and particularly that of the Church of England : This 
the whole Church of England plainly ſaw in the Reign of the late King 
James, when Popery was coming in like a Flood, and threatened an uni- 
verſal Ruin; and when they did univerſally profeis their Readineſs and 
Intention to ſhew all manner of Tenderneſs to other Proteſtants, when it 
ſhould be in their Power to do it. 

The Seven Biſhops, who, to their everlaſting Honour, made fo noble a 
Stand for the Liberties of the Church and Kingdom, did, in their Peti- 
tion to King Jamrs, declare, That their not reading the Declaration for 
Liberty of Conſcience, was not from any want of due Tenderneſs to the 
Diſſenters, in relation to whom they were willing to come to ſuch a Tem- 
per as ſhould be thought fit, when that Matter ſhould be conſidered and 
ſettled in Parliament and Convocation. 

And to the Glory of the Church of England it muſt be remembered, 
that when the Revolution was afterwards effected, they were as good as 
their Word, and an Act paſs'd in the very firſt Year of their late Ma- 
jeſties King Milllam and Queen ary, intitled, Au Ad for Exempting 
their Majeſlies Preteſlant Subje&ts, diſſenting frem the Church of England, 
frem the Peralties of certain Laws, This is that Act that is commonly 
call'd The A of Tcoilrration, and was confirm'd by another Act made in 
the ſucceeding Parliament. As this Act is agreeable in itſelf to the Pro- 
feſſion of the Chrittian Religion, and particularly to the Doctrine of the 
Church of Erglind ; ſo it hata been found, by Experience, ſo much for the 
Honour of the Kingdom, and for the Credit of the Church, that her 
Majeity has been pleated to declare from the Throne her Intention inviola- 
bly to maintain it; and both Houics of Parliament have done the ſame in 
the molt ſolemn Manner. 


Here the Dute of Buckingham med the Lords to atjourn to their own 
Houſe ; which try ard: And the Lord; being returned ta the Court, and 
Protlamatian commanding Sitence made * 

Lord Chancellor. Gentlemen, you that are the Managers for the Houſe of 

Commons may proceed in the Method you were in. 

Sir Peter King. My Lords, the Act of Parliament that I was mentioning 
to your Lordihips, 1s the Act relating to the Tolcration, referr'd to in the 
Preamble to the Articles; your Lordihips, and every one elſe, remember 
the Neceſlity there was for that Act; and having experienced the Benefit 


of it, her Majeſty and both Houſes of Parliament have concurred in a | 
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not only a poſitive Law, but alfo a beneficial One, as well for the R. 
of the Church in particular, as the Welfare and Support of the Pre It 
Intereſt in general, it very ill became” any private Perſon to endea » 
to bring that Law, by any publick Diſcourſe, into Contempt or Diſ 

The Article the Doctor is charged with in relation hereto, is, 
< he ſuggeſts and maintains, That that Toleration granted by Lay js 
e reaſonable, and the Allowance of it unwarrantable ; and alferts, th.” 
Py 14 Fa a * » at by 

is a faiſe Brother, with Relation to God, Religion and the Chucch 
* who defends Toleration and Liberty of Conſcience ; that Queen vt 
„ zabeth was deluded by Archbiſhop Grindall, whom he ſcurrilouſſy cat 
ea falſe Son of the Church, and a perfidious Prelate, to the To ; 
of the Genevian' Diſcipline; and that it iv the Duty of the ſu 10 
* Paſtors to thunder out their Eccleſiaſtical Anathemas againſt — 
e intitled to the Benefit of the ſaid Toleration, and inſoleutly dates any 
tc dehes any Power on Earth to reverſe ſuch Sentences.” | 

My Lords, The firſt Part of this Article, which is the principal p: 
contains a general Charge againſt the Doctor, for affirming and Kirk, 
taining, “ That the Toleration granted by Law is unreaſonable, and th 
«© Allowance of it unwarrantable.” The. reſt of the Article conlits a 
particular Paſſages, taken out of his Sermon, tending to make goug ay] 
prove that general Charge. 

As to the general Charge contain'd in the firſt Part of this Article of 
his maintaining the Toleration granted by Law to be unreaſonable, * 
the Allowance of it unwarrantable: His Anſwer is very obſervable, al 
is. That upon the moſt diligent Enquiry, he has not been able to info; 
himſelf that a Toleration hath been granted by Law); but admits, tha 
an Act __ in the firſt Year of King William and Queen Mary, int.. 
tled, An Act for exempting their Maj jties Proteſiant Subjects, diſſenting frm 
the Church of England, from the Penalties of certain Laws. Which Ex. 
emption, he faith, he doth not any where maintain to be unreaſonaiy» 
or the Allowance of it unwarrantable; but hopes that he had preventcl 
any ſuch Miſapprehenſion, by declaring in his Sermon preach'd at 8. 
Paul's, that he intended not to caſt the leaſt invidious Reflection upon 
that Indulgence which the Government had given. 

Indeed, it is almoſt difficult to be ſerious in giving a Reply to that Pac 
of his Anſwer, That he cannot inform himſelf that a Taleration hath 
been granted by Law. *Tis true the Word Toleration is not mentioned 
in that Act, neither is the Word Indulgence to be found in that Law] but 
every Body knows, that the Exemption granted by that Act is common 
called The Toleration, and the Act itſelf, The Toleration Act: What is the 
Intent of that Act, but to tolerate and allow Perſons, qualified by that 
Act, to exerciſe their Religion, notwithſtanding Penal Laws to the con- 
trary? Toleration is really a Word of leſs Import than Indulgence, it is 
a bare Permiſſion, and Allowance; and this Word has gain'd ſuch a 
known and fix'd Notion and Signification in every one's Mind, that 
whenever it is mentioned, there is not any Doubt what is meant by it: 
It is now become a Word of Art, that not only in common Converſation, 
but even in the moſt public Acts of State, the Exemption granted by the 
Act made in the 1ſt of King //.{{:im and Queen Alary, is call'd The 75. 
keratin, Did not her Majeity, in her Speech to both Houſes of Parlia- 
ment from the 'Fhrone, in the Year 1705, declare that ſhe would always 
inviolably maintain The Toleration? Did not both Houſes of Parliament, 
in their ſeveral Addreſſes to her Majeity for that moit gracious Sp--ch, 
expreſs their deep Satisfaction of her Majcity's Reſolution to maintain 
The Toleration? In the free Conferences between the Lords and Commons 
about the Bill for preventing Occaſional Conformity, ia the Year 1502, 
Is not this Act of the iſt of ij] nd AA) called The 47 of Ds. 
tion, and the Exemption granted by that Act called The Th 50 
that it ſeems ſtrange the Doctor ſhould not know that a Toleratioa had been 
granted by Law; and it is more ſtrange yet, when he himſelf, in this 
very Sermon, call'd the Indulgence granted by that Act, The Toleration, 

In the 14th Page of his Sermon, where he is complaining of falſe Bre- 
thren in the Kingdom, who are permitted and ſuffered to combine into 
Bodies and Semiraries, wherein Atheiſm, Deiſm, Tritheiſm and Socini- 
aniſm, and a great many other wicked Principles are taught; he con- 
cludes thus, “ Certainly, (ſays he) The Toleration was never intended to 
e indulge and cheriſh ſuch Monſters and Vipers in our Boſom.“ What 
was it poſſible for the Doctor to mean in that Place, by The Toleratien, 
but the Indulgence, as he cails it, granted to the Diſſenters by the Act of 
1 Gul. & Mar.? 

In the 19th Page of the Sermon, ſpeaking of the Diſienters, he fovy 
Now they have advanced themſelves from the religious Liberty our 
& gracious Sovereign has indulged them, to claim a civil Right, as they 
term it, and to juſtle the Church out of her Eſtabliſhment, by hoifling 
& their Toleration into its Place.” What could he potſibly mean here by 
theſe Words, but that Toleration, or that Indulgence, which was gtant- 
ed in the Time of the King and Queen to the Diſſenters? So that it is 
plain, that when he made, and preached, and publiſhed this Sermon, 
he knew very well, that that Indulgence that was granted by the Law 
made in the firſt Year of King //ilam and Queen Ay, was commonly 
called The Toleraticn; and this Toleration, granted by that Law, is that 
which the Commons in their Impeachment ſay, he maintains to be un- 
reaſonable, and the Allowance of it unwartantable; and this is what [ 
am now to make out and prove. 

But I muſt do the Doctor juſtice to own, that Page 20. of his Sermon 
preach'd at St. Paul's, he doth uſe theſe Words, referr'd to by him in his 
Anſwer, viz. „I would not here be miſunderſtood, as if I intended to 
&© catt the leaſt invidious Reflection upon that Indulgence the Govern- 
e ment has condeſcended to give them; which I am ſure all thoſe that 
% wiſh well to our Church, are very ready to grant to Conſciences truly 
&« ſcrupulous; let them enjoy it in the full Limits the Law has preſcrib'd.” 

The Doctor, by putting in that Caution, feems himſelf to be apprehen- 


leration 


\ five, his Words were otherwiſe in danger to be eſteeem'd a Reflection upon 


that Indulgence or Toleration that the Government had given. Having qui? 


before commended the Severities that were uſed in the Reign of Queen Hu- 


zabeth againſt the Diſſenters; which could not be ſpołen in Commendation 
of the T oleration, but would reaſonably be underſtood to be a Commen = 
tion of it, becauſe it removed and took away thoſe Severities ; he then tu» 


joins the foremention'd Paſſage ; which dry Cau on will not excuſe the 


Doctor, if in the other Parts of his Sermon he doth viſibly and plain!) 


Declaration, that that Act ſhall be inviolably obſerved : This being then | condema the Toleration, and cenſure it as unreatonabile, and the A. 
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byters. This is affirmed and held by all the 


lowance of it unwarrantable ; which that he doth, I ſball endeavour to 
ve from other direct and formal Paſſages in his ſaid Sermon. 
py The firſt Paſſage that I ſhall cite to this Purpoſe is in the 10th Page of 
the Sermon, and is in theſe Words: So that in all thoſe Caſes betore- 
« mentioned, whoſoever reſumes to innovate, alter, or miſrepreſent any 
« Point in the Articles of the Faith of our Church, ought to be arraigned 
« as a T raitor to our Statez Heterodoxy in the Doctrines of the one na- 
« turally producing, and almoſt neceſlarily inferrin Rebellion and High- 
40 - we By in the other, and 2 a Crime that concerns the Civil 
« Magiſtrate, as much to punith and reſtrain, as the Eccl: fiaſtical. 
The Beginning of this Paſſage is tied up to the Caſes before-mentioned, 
that in oll thoſe Caſes before-mentioned, which being a Term of Relation, 
muſt be expounded in Reference to what went before. 

This Paffage is contained in his ſecond Head of falſe Brethren, of thoſe 
who are falſe Brethren with Relation to the Stare, Government, or So- 
ciety of which they are Members. And on Peruſal thereof, I do not find 
any one Article of the Faith of our Church before-mentioned under that 
Head, to which theſe relative Terms do refer; for all that he ſaith before 
under that Head is, That the Conſtitutions of moſt Governments, dif- 
« fering according to their ſeveral Frames and Laws upon which they 
« pre built and founded, it is impoſſible to lay down any one univerſal 
«« Rule, as the Scheme and Meaſure of Obedience, that may ſquare to 
« every one of them: Only this Maxim in general, he preſumes, may be 
« eſtabliſhed for the Safety, Tranquility, and Support of all Govern- 
«ments, That no Innovation whatſoc ver ſhould be allowed in the fun- 
«© damental Conſtitution of any State, without a very preſſing, nay, un- 
« zyoidable Neceſſity for it; and whoſoever nah or in a private Capacity 
« ſhould attempt it, is uilty of the highef Miſdemeanor, and is an 
« Encmy to that Politic Body of which he is a Member.“ 

Then the Doctor applies this Maxim to our Government: * Our 

Conſtitution, faith he, both in Church and State, has been fo admir- 
« gbly contrived, with that Wiſdom, 4 and Sagacity, and the 

Temper and Genius of each ſo exactly ſuited and modelled to the 
« mutual Support and Aſſiſtance of one another, that 'tis hard to ſay, 
whether the Doctrines of the Church of Eid contribute more to au— 
thorize and enforce our Civil Laws, or our Laws to maintain and de- 
tend the Doctrines of our Church. Ihe Natures of both are ſo nicely 
« correſpondent, and fo happily. inte rinixt, that *tis almoſt impoſſible to 
effet a Violation to the one, without breaking in upon the Body of the 
ether; So that in all thoſe Caſcs before-mentioned, whoever preſumes 
« to alter, innovate, or miſrepreſent any Point in the Articles of the Faith 
« of our Church, ought to be arraigned as a Traitor to our State, Cc.“ 

| read your Lordfhips this whole Paragraph, to ſhew, that the Caſes 
ſaid to be — mentioned, are not contained in this Head of the Sermon, 
but they are plainly contained in a former 2 diz. in his firſt 
Head ot falſe Brethren, with Relation to God, Religion, and the Church 
in which they hold Communion ; under which Head the Doctor enters 
into a long Deſcription of ſuch Kind of falſe Brethren, and enumerates 
ſeveral Articles and Rites of the Church, the Diſbelievers or Deniers 
whereof are termed falſe Brethren; and amongſt other of his Characters, 
in p. 8, he brands him for being falſe to the Intereſt of the Church, that 
gives up any Point of her Diſcipline and Worſhip; theſe are the exterior 
Fences to guard the Internals of Religion, without which they are leſt 
naked, without Beauty, Order, or Defence. Should any Man, out of 
Ignorance or Prejudice to the antient Rights and eflential Conſtitution 
of the Catholick Church, affirm, ** "That the Divine Apoſtolical Inſtitu- 
« tion of Epiſcopacy is a novel Doctrine, not ſufficiently warranted by 
« Scripture, and that *tis indifferent whether the Church be governed by 
« Biſhops or Preſbyters :” Is not ſuch an one an Apoſtate from his own 
Orders? So that one of the before-mentioned Cales of falſe Brother- 
hood is, the affirming that the Divine Apoſtolical Inftitution of Epiſco- 
pacy is a novel Doctrine, not ere warranted by Scripture, and 
that it is indifferent whether the Church be 3 by Biſhops or Preſ- 

iſſenters; and though they 
ſhould be miſtaken in their Opinion, yet ſtill it is their Opinion; and 
they are notwithſtanding tolerated, and are exempted by the Toleration 
Act from ſubſctibing the 36th Article, that the Book of Conſecration of 
Archbiſhops and Biſhops, and of the Ordination of Prieſts and Deacons, ſet 
forth in the Times of K. Edward the Sixth, contain in it all T hings neceſ- 
ſary to their Conſecration and Ordination, and hath nothing in it either ſu- 
perſtitious or impious: Now, nowithitanding this Innovation or Altera- 
tion of this Article of the Church by the Dilenters, the Law doth never- 
theleſs tolerate and indulge them. 

But the Dod or is of another Opinion, and he affirms, that whoever 
inncvates, alters, or mifrepreſents this Point in the Articles of the Faith 
of our Church, ought to be arraigned as a Traitor to the State, and 
vught to be puniſhed, as well by the Temporal as the Eccleſiaſtical Magi- 
ſt ate. For he goes on, and carries it a great deal further, by the Reaton 
le gives for his Aſiertion, which is, “ Heterodoxy in the Doctrines of 
the one naturally producing, and almoſt neceilarily inferring, Rebeliion 
* and High-Treaſon in the other; and conſequently a Crime that con- 
© cerns the Civil Magiſtrate as much to puniſh and reſtrain, as the Ec- 
cle ſiaſtical. Here's an Aſlertion to the Purpoſe; that Heterodoxy, 
that is, the holding a different Opinion from any Article of the Faith of 
bur Church, naturally produces, and almoſt neceflarily infers Rebellion 
and High-"T reaſon in the State, and conſequently a Crime that concerns 
tie Civil M-giſtrate to puniſh, as well as the Eccleſiaſtical. He hinſclf, 
in the immediate ſubſequent Words, doth own, that this Aſſertion at firſt 
View may look }.ke an highiiown Paradox; and I believe it will ſtiſl ap- 
pcar to be {o upon a Review, That whoſoever is of a different or other 
Opinion, in any of the Articles of the Faith of the Church, is guilty of 
Hi.h-"i'realon ; and the Temporal as well as the Spiritual Magiſtrate 
Cuyht to puniſh him as a Traitor tor it. The Articles of the Church are 
in Number T hirtv-nine ; ſome of the Diſſenters are by the Act of Tole- 
tion exempted from ſubſcribing three and a Half of them, viz. the 24th 
Article, which relates to the Traditions and Ceremon:es of the Church, 
114 the Power ot the Church to ordain, change, and abulith Ceremonies and 
Rites: The 35th Article, concerning the Buok of Homniiies, and reading 
Ui then in Churches: The 26th Article, concerning the Conlecration of 
Archbiſhops and Biſhops, ans the Ordination of Prise its ang Deacons; and 


for High Crimes and Miſdemeanors. 
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the former Part of the 20th Article, which aſſerts the Power of the Church 
to decree Rites and Ceremonies, and Authority in Controverſies of Faith, 
Other Diſſenters, who ſcruple the baptizing of Infants, are alto ex- 
empted from ſubſcribing that Part of the 27th Article, which relates to 
Infant Baptiſm; and the Quakers are exempted from ſubſcribing any of 
the Articles, and are only required to ſubſcribe a, ſhort Declaration of the 
Trinity, and that the Scriptures are given by Divine Inſpiration. All 
theſe ſeveral Sorts of Diſſenters, notwithſtanding their Heterodoxy in 
theſe Points, are exempted by the 'Foleration Act from the Penalties of 
the former Laws, and are by this Act preſerved in the free Exerciſe of 
their Religion or Worſhip; and not only the Penalties inflicted on them 
by 42 are taken away, but ſeveral Immunitics and Privileges 
are given them, as an Exemption of their Teachers from Pariſh Offices, 
and a Penalty for diſturbing their Congregations. Now, when this is eſta- 
bliſhed by a Law, and that Act of Toleration is in full Force; for the 
Doctor to affirm, notwithſtanding all this, that Heterodoxy, or a different 
Opinion from any of the Articles of Faith of our Church, almoſt neceſſa- 
rily infers Rebellion and High- Treaſon in the State, and is a Crime that 
concerns the Civil Magiſtrate to puniſh, as well as the Eccleſiaſtical ; 
what can be a more direct breaking in upon, and diſavowing of the To- 
leration than this? Is not this to maintain the Toleration granted by Law 
to be unreaſonable, and the Allowance of it unwarrantable? 

Another Paſſage that I ſhall cite to prove the general Charge againſt 
the Doctor, is in the 16th and 17th Pages of the Sermon: What could 
not be gained by Comprebenſion and Toleration, muſt be brought 
* about by Moderation and occaſional Conformity ; that is, what they 
could not do by open Violence, they will not fail by ſecret Treachery 
* to accompliſh. If the Church cannot be pulled down, it may be blown 
* up; and no Matter with theſe Men how *tis deftroyed, ſo that it is de- 
© ſtroyed,” In this Place the Doctor is ſpeaking of the great Miſchiefy 
and Perils of his falſe Brethren to the Church. And to prevent any miſ- 
taken Notions of the Church, he intimates, that we are to underſtand 
the true genuine Notion of it, as it ſtands contradiſtinguiſhed m its eſta- 
bliſhed Doctrine, Diſcipline, and Worſhip, from all other Churches and 
Schiſmaticks, who would obtrude upon us a wild negative Idea of a Na- 
tional Church, ſo as to incorporate themſelves into the Body as true 
Members of it; whereas that Latitudinarian, Heterogeneous Mixture 
would render it the moſt abſurd, contradictory, and ſelt- inconſiſtent Body 
in the World: And from thence he proceeds to ſhew that this Deſign of 
a Comprehenſion miſcarried, and that that long projected Scheme of the 
Eccleſiaſtical Achitephel's was blaſted : “ But, ſays he, ſince this Model 
* of univerſal Liberty and Coalition failed, and theſe falſe Brethren 
could not carry the Conventicle into the Church, they are now reloly- 
ed to bring the Church into the Conventicle, which will plauſibly and 
lily eſfect her Ruin.” And how is that to be done? Why, „What 
could not be gained by Comprehenſion and Toleration, — 4 brought 
about by Moderation and occaſional Conformity; that is, what they 
could not do by open Violence, they will not fail by ſecret Treachery 
© to accompliſh ; if the Church cannot be pulled down by Comprehen- 
% fion and Toleration, it may be blown up by o:cafional Conformity 
* and Moderation; and no Matter with theſe Men how it is deſtroyet, 
* ſo that it is deſtroyed,” Is not this calling the Toleration an open 
Violence to the Church? That it was an Attempt made to deftroy the 
Church, though the Church itſelf came into, and ſettled this Toleration ? 
| lay, the Legiſlature in the Lime of their late Mjeſties King William 
and Queen Mary, and particularly the Biſhops, the Fathers of the Church, 
were very well ſatisficd that this Toleration granted to the Diſſenters, was 
no way prejudicial to the Safety and Security of the Church. Now for 
the Doctor to come and ſay, the Toleration was intended to pull down 
the Church, and that it is an open Violence to the Church; is not this 
to maintain, that the Toleration is unreaſonable, and the Allowance of 
it unwarrantable? 

My Lords, Theſe Paſſages which I have cited to your Lordſhips, do 
prove the general Charge of this Article: "There are other Paſſages in the 
Sermon particularly referred to in the Article, which likewiſe prove this 
general Charge, to which I ſhall next proceed. And, 

The next Part of the Charge in the ſecond Article is, That he aſſerts, 
that he is a falſe Brother with relation to God, Religion, or the Church, 
who detends Toleration and Liberty of Conſcience, 

Theſe Words are contained in ſo many expreſs Terms in the eighth 
Page of his Sermon, where, after he had copiouſly deſcribed his falſe 2 
thren, he comes and ſums up the whole in theſe Wores: If upon all 
Occaſions to comply with the Diſſenters both in publick and private 
Affairs, as Perſons of tender Conſcience and Piety, to promote their 
* Intereſts in Elections, to ſneak to them for Places and Preferment, to 
* d:ifend Toleration and Liberty of Conſcience, and under the Pretence 
of Moderation to excuſe their Separation, and lay the Fault upon the 
true Sons of the Church for carrying Matters too high if to court the 
Fanaticks in private, and to hear them with Patience, if not Approba- 
tion, rail at and bla!pheme the Church, and upon Occaſion to juſtify 
the King's Murder; if to flatter both the dead and the living in their 
Vices, and to tell the World, that if they have Wit and Money enough 
they need no Repent-nce, and that only Fools and Beggars can be 
damned; if rhete, I ſay, are the modiſh and faſhionable Criterions of a 
true Churchman, God deliver us from all ſuch falſe Brethren !” 

So that one Mark of theſe falſe Brethren, in this Part of his Sermon, is 
to defend T'oleration and Liberty of Conſcience, As to this, the Doctor 
gives two Anſwers, one by way of Inference or Preſumption, and the 
other direct; that by way of Inference is, “ That he having fo plainly 
declared himſelf in Favour of the Exemption granted by * when 
„he blames thoſe who upon all Occaſions defend Toleration and Liberty 
© of Conſcience, he cannot be thought to reflect on the Defenders of that 
legal Exemption or Indulgence, which he himſelf approves and defends,” 

Now, if he had not in other Parts of his Sermon condemned the Tole- 
ration expretly, it might have paſſed for an Anſwer. But now, if the 
Doctor has more than once in other Parts of his Sermon directly inveighed 
22ainſt this Yoleration, then his Meaning is more naturally to be under- 
tood by ſo many feveral Paſſages, than by one ſingle Sentence, and with 
what View thrown in, the reading of the Sermon will plainly ſhew, 
And therefore the true Way to come at the true Meaning of his Words, 
is to take them as they ſtand in his Sermon; and that is what Wur 
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Lordſhips will judge by. In the next Place, he gives a direct Anſwer to 
this Part of A, 4 which is, that he does not mean by this De- 


ſcription of a Falſe Brother, thoſe who only defend Toleration and Li- 


berty of Conſcience, and do no more; but he only blames thoſe who upon 
all Occalions defend Toleration and Liberty of Conſcience, and to excuſe 
their Separation, lay the Fault upon the true Sons of the Church for carrying 
Matters ſo high; ſo that I don't reckon him, ſays he, as a Falſe Brother who 
barely defends T'oleratior/ and Liberty of Conſcience ; except, that at the 
ſame Time that he is defending Toleration, he lays the Fault of the Se- 
ration upon the true Sons of the Church for carrying Matters too high. 
ow I ſubmit to your Lordſhips, upon reading of this Paſſage, whether it 
is capable of ſuch an Interpretation? If it be look d into, it will be found 
that the ſeveral particular Characters there mention'd, are all of them ſo 
many particular Marks of a Falſe Brother ; it is not neceſſary that two, 
or three, or all of them meet together in one Perſon to make up the 
Character of a Falſe Brother; but if any one of them be found in any 
Perſon, tis ſufficient to characterize him a Falſe Brother: Whoever is 
guilty of any one of theſe Acts, of which defending Toleration is one, is 
a Falſe Brother; and his aſſerting the defending of Toleration to be a 
Mark of a Falſe Brother, is an evident Declaration againſt the Juſtice 
iency of the 'T oleration. 
we: = 2 Charge upon him in this Article is for aſſerting, 
4% That Queen Elizabeth was deluded by Archbiſhop Grind-4/, whom he 
« ſcurrilouſly calls a falſe Son of the Church, and a perfidious Prelate, 
« to the Toleration of the Genevian Diſcipline.” "This Charge upon him 
is founded on thoſe Words of his Sermon, in the m—— ; theſe are his 
Words: Have they not, ever ſince their firſt unhappy Plantation in this 
Kingdom, by the Interceſſion of that Falſe Son of the Church Biſhop 
« Grindall, always improv'd, and riſe upon their Demands in the Permiſſion 
© of the Government? Inſomuch that Queen Elizabeth, that was deluded 
by that perfidious Prelate to the Toleration of the Genevian Diſcipline, 
found it ſuch an headſtrong and incroaching Monſter, that in eight 
« Years ſhe foreſaw it would endanger the Monarchy, as well as the Hie- 
© rarchy ; and, like a Queen of true Reſolution, and pious Zeal for both, 
© pronounc'd, That ſuch were the reſtleſs Spirits of that factious People, 
that no Quiet was to be expected from them, 'till they were utter- 
« ly ſuppreſs'd: Which, like a prudent Princeſs, ſhe did by whole- 
6 2 doverities, that the Crown for many Years ſat eaſy and flouriſhing 
6 er Head.” ; 

= that Part of the Charge, where he ſays, that Queen El:zabeth was 
deluded to the Toleration of the Genevian git > os by Archbiſhop Grin- 
dall, the Doctor's Anſwer is, That he humbly conceives he hath good 
« Authority from the Hiſtories and Monuments of thoſe Times for ſuch 
« Aſſertion; but whether he hath, or hath not, humbly apprehends ſuch 
« Aſlertion to be no Proof of his maintaining or ſuggeſting, That the 
« exempting of Proteſtant Subjects diſſenting from the Church of Eng- 
« land from the Penalties of certain Laws, granted by an Act made in 
« the firſt Year of the Reign of — Millam and Queen Maury, (which 
« Exemption he ſuppoſes to be intended by the legal Indulgence, or To- 
« [eration granted to Diſſenters, mention'd in the Preamble of the Ar- 
« ticles, and by the Toleration granted by Law mention'd in this ſecond) 
« js unreaſonable, or the Allowance of it unwarrantable.“ 

My Lords, It might not perhaps be difficult to ſhew that there are ſome 
Miſtakes in this Fact ; but whether there be or no, will not now be worth 
fpending your Lordſhips Lime; for I do agree with him, That the material 
Point is what he puts it upon, Whether this Aﬀertion, as printed and de- 
livered by him in his Sermon, be a Cenſure or Condemnztion of the To- 
leration Act? Now whether it be ſo or no, will appear by taking the 
whole Clauſe together, This Paſlage is in the 19th and 2oth Pages, and 
is in that Part of his Sermon where he is ſhewing the great Perils and 
Miſchief of his Falſe Brethren to the State, and that they are deſtructive 
to our Civil Rights and Liberties ; and in the Purſuit of his Argument he 
plainly ſhews, that the Falſe Brethren there meant are the Diſſentets, who 
are ns” Ae by this Act of Parliament.“ Theſe Falſe Brethren, ſays he, 
e have now advanced themſelves from the Religious Liberty our Gracious 
« Sovereign has indulged them, to claim a Civil Right, and to juſtle the 
« Church out of her Eſtabliſhment, by hoiſting their Toleration into its 
% Place.” So that 'tis plain, theſe Falſe Brethren here ſpoken of are the 
Diſſenters, thoſe who have the Benefit of the Toleration Act. And then 
he goes on: © And to convi ce us what alone will ſatisfy them, 1 
4% demand the Repcal of the Corporatien and Teſt Acts, as an Ecelcſiaſ- 
« tical Uſurpation, which indeed under her 1 4 (whom God long 
« preſerve for its Support and Comfort) is the only Security the Church 
« has to depend upon; and which they have fo far eluded by their abo- 
% minable 1 as to have undermin'd her Foundations, and en- 
« danger'd the Government, by _—_ it with its profeſs'd Enemies. 
« Theſe Charges are fo flagrant and undeniable, that a Man muſt be very 
« weak, or ſomething worſe, that thinks or pretends the Diſſenters are 
« to be gain'd or won over by any other Grants and Indulgences, than 
« by giving up our whole Conſtitution : And he that recedes the leaſt 
« Tittle from it, to ſatisfy or ingratiate with theſe clamorous, inſatiable, 
« and Church-devouring Malignants, knows not what Spirit they are of, 
& or he ought to ſhew who is a true Member of our Church.“ 

Theſe Paſſages I have read to your Lordſhips, to ſhew that theſe Falſe 
Brethren here ſpoken of are the Diſſenters, who are now tolerated by the 
Law granted to them in the Time ot their late Majeſties King William 
and Queen Any; and of theſe Diſlenters follows this Paſſage : Have 
« they not, ever ſince their firſt unhapp Plantation in this Kingdom, by 
« the Interceſſion of that Falſe Son of the Church Biſhop Grindall, al- 
« ways improv'd, and riſe upon their Demands in the Permittion of the 
c Government? Inſomuch that Queen Elizabeth, that was deluded by 
« that perfidious Prelate to the Toleration of the Genevian Diſcipline,” 
id ft, The Diſcipline and Polity of the Diſſenters, ſo called becauſe taken 
from Geneva, „ found it ſuch a headitrong and encroaching Monſter, that 
« in eight Years ſhe foreſaw it would endanger the Monarchy, as well as 
de the Hierarchy; and, like a Queen of true Reſolution aud pious Zeal 
« for both, pronounc'd, That ſuch were the reſtleſs Spirits of that factious 
« People, that no Quiet was to be expected from them, *till they were 
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| „ ſome Severities, that the Crown for many Years ſat eaſy and fGouriſy, 
« ing on her Head.“ | | | 

In this memorable Paſſage he repreſents Archbiſhop Grizdz!! as x Fg 
Son of the Church, and à perfidious Pielate, for deluding the Queen k 
a Toleration of the Genevian Diſcipline. Whether chat Fact be true * 
not, is not material to our Purpoſe ; but this is, that he Charges it * 
Fault on the Archbiſhop, and for which he calls him a Falſe Son of te 
Church, and a perfidious Prelate, for inducing the Queen to give , Ta. 
leration to the Diſſenters in thoſe Days: The Fault 1s not, chat it ey 
regal Toleration only, but the Fault was in the Toleration itſelf. ig i 
ſenting to a Liberty to the Diſſenters. Now what is this in Effect bo 
to preach to the whole World, That the Parliament are in the Wron, 
to grant a Toleration to the Diſſentzrs; That the Lords and Common. 
who conſented to the Toleration, are not true Sons of the Church; 1 
that the Biſhops, who are for tolerating the Diſſenters, are neither Fa. 

thers nor Sons of the Church, but corrupt and perfidious Prelates | 

That this Character of Archbiſhop Grindall was deſign'd for a Cenſure 
of the preſent Toleration, will appear more fully by the contrary Character 
he gives of Queen Elizaleth ; he commends her Reſolution and pious Zeil 
for * the Monarchy and Hierarchy, in declaring, that no Quiet was to 
be expected from the reſtleſs Spirits of that factious People, till th 
were utterly ſuppreſs'd ; which, like a prudent Princets, ſhe did U 
„ wholeſome Severities, that the Crown for many Years tat eaf and 
*« flouriſhing on her Head,” Now what can the Engl of all this be, but 
to inflame the Government againſt the Diſſenters ? What could be (aid 
| more prevalent for this Purpoſe, than to recommend it as a noble Reſolution 

and pious Zeal in Queen Elizabeth, utterly to ſuppreſs the Diſſenters? And 
if that Reſolution be to be followed, the Legiſlature mult repeal the To. 
leration Act. And what could be ſaid more contrary to the Loleration Ad 
than to recommend the Severities uſed in Queen E[izabeib's Reigu, because 
they were wholeſome in themſelves, and of happy Conſequence to the 
Perſon and Government of that Renowned Queen ? If there were ng; x 
Neceſlity for it on this Occaſion, | would not mention what thoſe wile. 
ſome Severitics were, but rather caſt a Veil over that Part of the l. 
of that great and glorious Queen, 

To give a ſhort View of theſe wholeſome Severities; ſome Hercti,j, 
were burnt, other Perſons were hang'd, ſome had their Goods confiſcatec, 
others had their Perſons impriſon d; and to mention more particulicly - 
publick Act in Writing that cannot be falfificd or miſrepretented, {14 
which is fince relaxed by the Tolcration Act, an Act paited in the 3:31 
Year of Queen Elizabeth, Intiiled, An Act to retain te Pueen's A. 901% 
Subjects in their due Obedience; by which the Diſienters are, among oth 
Penalties, to abjure the Realm in forty Days, or ſuifer Death withour 
Benefit of the Clergy. 

This Penalty of Abjuration of the Realm was taken from the anticnt 
Common Law of England in relation to Felony, by which if a Man commit- 
ted any F _— excepting Sacrilege, and fled to a Parith Church, he might 
within forty Days before the Coroner confeſs the Felony, and take an Oath 
to abjure the 3 for ever; and if he thus confeſs'd, and took tha: 
Oath, he was thereby attainted of the Felony, and then he had forty Days 
from the coming of the Coroner to provide and prepare for his Voyage; 
and the Coroner aſſigned him ſuch a Port as he choſe for his Departute out 
of the Kingdom; and if he did not go ſtraightway out of the Kingdom, 
or being gone out, did return without Licenſe, he had Judgment to be 
hang'd, except he was a Clerk, and then he had his Clergy. 

his Practice was what the Law call'd Abjuration; and being by ſeveral 
Regulations (in the; Time of Henry the Eighth) in Effect taken away, the 
Revival of this Practice was thought to be a wholeſome Severity, fit to be 
inflicted on the Proteſtant Diſſenters of thoſe Times : And therefore the 
35th of Queen Elizabeth doth enact, That if any Perſon, obſtinately te- 
| © fuſing to repair to ſome Church or Chapel, or uſual Place of Common- 
Prayers, and forbearing by the Space of a Month to hcar Divine Ser- 
© vice, ſhould after forty Days after the End of that Seſſion of Parliament, 
* willingly join or be preſent at any Conventicleor Meeting, under Pretence 
© of Religion, contrary to the Laws and Statutes of the Kcalm; that then 
© ſuch Perſon ſhould be committed to Priſon, till he ſhould conform and 
come to Church: And if within three Months after Conviction he ſhould 
© not conform and come to Church, and make his publick Confeſtion and 
. * Submiſſion, being thereunto required according to the Form of the ſaid 
Act; that then ſuch Offender ſhould abjure the Realm; and if, being 
* thereunto required, ſhould refuſe to make ſuch Abjuration, or after ſuch 
* Abjuration made, ſhould not within the Time appointed him depart 
the Realm, or after ſuch Departure ſhould return without the Queen's 
© Licenſe; then, in every ſuch Caſe, every Perſon fo offending thould be 
* a Felon without Benefit of Clergy.” So that the Abjuration inflicted on 
Proteſtant Diſſenters by this Act, was worſe than Abjuration for Felony 
at the Common Law; in that they had the Benefit of the Clergy, in 
this they had not. 

This is one of the Severities of Queen E/izabeth's Reign, Whether it 
be a wholeſome Severity or not, human Nature will determine: However 
wholeſome it might have been eſteemed in choſe Days, by thoſe who had 
the Power and Will to punith others, yet the Legiſlature have in Termini 
declar'd it unwholcſome tor theſe Times ; and e Act doth ex- 
preſly, and by Name, exempt the Proteſtant Diſſenters from the Penalties 
of this Act cf the 35th of Qucen Elizabeth. 

Now when the Lloleration Act hath granted this Exemption, for the 
Doctor to come and-publickly repreſent an Archbiſhop as a Falſe Son of 
the Church, and a perfidious Prelate, tor being for the Toleration of Diſ- 
ſenters in his Time; and at the ſame Time recommend the Reſolution and 
pious Zeal of Queen £1:zabeth, for declaring that ſhe would utterly ſuppreis 
them, and her great Prudence in exerciſing wholeſome Severitics againſt 
them, which were of happy Contequence to her Perſon and Government; 
| What could be ſaid more againtt the Toleration Act, than this is ? The 

Toleration Act exempts the Diilcnters from the Penalties and Severities 
inflicted in Qucen E{zabcty's Reign; the Doctor recommends them l 
again, as wholeſome and neccfia:y. Let any Perſon judge, whether this 
is not an expreſs Declaration againſt the Toleration Act! 

There is yet one Thing more charged upon the Doctor in this Part df 
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© utterly ſupprels'd ; which, like a prudeat Princels, {he did by waole- | the ſecond Article; vize That he ſcurrilouſiy calls Archbiſhop Grit a 


(689 1709. H. L. 
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chat he was not contented with cenſuring the Toleration itſelf, but rakes 

into the Aſhes of an Archbiſhop that had been in his Grave one hundred 
nt 

2 thoſe People who are now by Law tolerated. | 

My Lords, I would on this Occafion 2 a Word or two to the Memory 
of that Archbiſhop. Ihe Doctor ſays, He was under the Diſpleaſure of 

neen Elizabeth; that is very true: And he pretends, the Occaſion of 
dis being under her Diſpleaſure was, for permitting Innovations to be 
obtruded upon the Church. "Thoſe Innovations were no other than what 
ſeveral other Biſhops at the ſame Time likewiſe practis'd, and ſome Biſhops 

have done not much unlike: It was for encouraging the Meet- 

ings and Exerciſings in thoſe Days, call'd Propheſyings ; which were 
Meetings of the Clergy, to improve one another in the Knowledge of the 
Scriptures, and tended to make a learned and induſtrious Clergy. This 
was miſrepreſented to the Queen, and was the viſible Cauſe of his Diſ- 
race. But the true Reaſon of his Diſgrace, as Hiſtorians ſay, ſprung 
trom the Hatred of the Earl of Leiceſter, who was then in great Power 
and Credit with the Queen, and her great Favourite. This Earl of Lei- 
jter caſt a covetous Eye upon Lambeth- Houſe, and would have had the 
Archbiſhop to have alien'd it, but he would not comply with him; 
which, as the Hiſtorians ſay, made the Leiceſlrian Party to malice him. 
The Earl was likewiſe provoked and incenſed againſt him for another Rea- 
ſon, viz. for proſecuting one Julio, a Phyſician of the Earl's, an Italian 
Phyſician, for having two Wives, one of which was the Wife of another 
Man, with whom he lived in Adultery : For theſe two Offences againſt 
the Earl of Leiceſler, who bore a mighty Power a: Court with the Queen 
at that Time, was this Storm raiſed againſt him. But, my Lords, for his 
Life and Doctrine, the Archbiſhop was one of the moſt pious, learned, 
and conſiderable Prelates of that Time. Tis very true, that he was on: 
of thoſe Biſhops that look'd upon the Exerciſes uſed in thoſe Times by the 
Clergy, called Propheſyings, to be very neceſſary for their Improvement, 
and for the Benefit of the Church; and ſome of the beſt Biſhops of thoſe 
Times concurr'd with him in the ſame Opinion. He was a Man of the 
molt exemplary Life and Converſation, free from the Suſpicion of a Crime, 
In nis younger Days he was Chaplain, with Rogers and Bradford, to Rid- 
ly Biſhop of London, who gave this Character of him, That he was known 
to be a Man of Virtue, Honeſty, Diſcretion, Wiſdom and Learning. In 
the Perſecution under Queen Mary, when his Maſter and Fellow-Chap- 
lains were burnt for Religion, he became an Exile on the ſame Account, 
and quitted his Eaſe, Pickens, and Hopes at Home, to enjoy the Li- 
derty of his Conſcience in a foreign Country, and went to Strasburgh : 
And when the famous Troubles begun at Frankfort, about the Uſe of 
the Engliſh Service, where the Foundations were laid of the Diviſions that 
have fince divided and rent the Church, he was fo far from diſliking the 
Engliſh Method, that he went from Strasburgh to Frankfort, to encourage 
and perſuade the Congregation there to ſubmit to the Engliſh Eſtabliſh- 
ment; and he himſelf ſtuck cloſe to it all his Life-time. At his coming 
Home, in the Beginning of the Reign of Queen Elizabeth, he had a great 
Hand, and was very nant, in preparing the Liturgy and Book of 
Common-Prayer: And the firſt Time that the Engliſh Service- Book was 
produced at St. Paul's in London, the Privy-Council, and great Officers 
of State, for the greater Solemnity, came to St. Paul's; and Grindall was 
appointed to preach to that great Audience, upon that ſolemn Occaſion. 
He was one of the firſt five Biſhops made by Queen Elizabeth; and was 
hrit Biſhop of London, afterwards Archbiſhop of York, and laſt of all Arch- 
biſyop of Canterbury. And when afterwards, by the Earl of Leice/ter's Ar- 
thee, he was out of Favour, and under the Queen's Diſpleaſure ; yet he 
had ſo great an Intereſt in the Clergy, and their Eſteem of him was fo ex- 
traordinary, that even whilſt he was under Diſgrace at Court, and the Diſ- 
pleaſure of the Queen, a conſiderable Number of the Convocation, then 
met, preſented an elegant Petition in Latin to the Queen, to reſtore him; 
wherein they repreſented to her Majeſty, © That the Archbiſhop had led a 
Life free, not only from all Crime, but even from the Suſpicion of 
a Crime: That he had preſerved his Religion from all, not only Cor- 
© ruption of Popery, bur Schiſm; and had ſuffer'd Perſecution for 
© Righteouſneſs ſake, having wander'd Abroad in other Countries for the 
© Cauſe of the Goſpel : And therefore they moſt humbly beſought her Ma- 
* jeſty, not only to lift up the Archbiſhop broken with Grief, but to re- 
* itore the Church to the Archbiſhop, and the Archbiſhop to the Church, 
to her Subjects, to his Brethren, to foreign Nations, and, in a Word, 
to all pious People.” Theſe were the Thoughts of the Clergyof the Arch- 
bichop at that Time, even when he was under the Diſpleaſure of the 
Queen; ſo that there was no Reaſon for the Doctor to aſperſe him as a 
falſe Son of the Church, or a perfidious Prelate ; for it appears on the con- 
trary, that he was a Man univerſally eſteem'd for his Virtue, Piety, and 

arning. 

The laſt Charge of this Article is, that he aſſerts, That it is the Duty 
* of Superior Paſtors to thunder out their Eccleſiaſtical Anathemas againſt 
« Perſons intitled to the Benefit of the Toleration ; and inſolently dares 
gor defies any Power on Earth to reverſe ſuch Sentences.” . 

To which the Doctor gives this Anſwer; “That the Perſons intitled 
* to the Benefit of the Toleration, are not by him mentioned or intended: 
But if thoſe Expreſſions in his Sermon muſt be determin'd to any one 
* Sort of Perſons, he conceives that the Connection of his Diſcourſe will 
determine them to thoſe Schiſmatical and Factious Perſons, who take 
* Permiſſion for Power, and advance Toleration immediately into an 
* Eſtabliſhment.” : 

Now be it ſo, that he means thoſe Schiſmatical and Factious Perſons ; 
the next Queſtion, which will ſet this Matter in a clear Light, will be, 
Who thoſe Schiſmatical and Factious Perſons are, who take Permiſſion 
for Power, and advance Toleration immediately into an Eſtabliſhment ? 
And it is plain from the Paſſage itſelf, which is in Page 25. of the Ser- 

Vorl. V. 
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mon, that he means the Diſſenters, thoſe which are intitled to the Benefit 
of the Toleration. 

If our Diſſenters, ſaith he, had lived in the Times of St. Paul, they 
* would have branded him as an intemperate, hot, furious Zoalor, that 
wanted to be [weeten'd by the gentle Spirit of Charity and Moderation, 
* forſooth. Schiſm and Faction are Things of impudent and ingroach- 
* ing Natures ; they thrive upon Conceſſions, take Permiſſion for Power, 
and advance a T'oleration immediately into an Eſtabliſhment ; and ate 
< therefore to be treated like growing Miſchiefs, or infectious Plagues, 
& kept at a Diſtance, Jeſt their deadly Contagion ſpread. Let us therefore 
% have no Fellowſhip with theſe Works of Darkneſs, but rather repreve them. 
Let our Superior Paſtors do their Duty, in thundering out their Eccle- 
« fiaſtical Anathemas ; and let any Power on Earth dare reverſe a Sentence 
* ratifhed in Heaven.” And indecd the Docter doth, in the following 
Part of his Anſwer, in effect own it: For, faith he, 

As to the laſt Part of the ſecond Article, whereby the ſaid Ilenty Sa- 
* cheverel! is charged with infolently daring, or defying any Power on 
* Earth to reverſe the Ecclefiaſtical Sentences there mentioned: He the ſaid 
„ Henry Sacheverell ſaith, "That the Sentence which he the ſaid Henry Sa- 
&* cheverell dares any Power on Earth to reverſc, is ſuch, and ſuch only, 
Las is ratihed in Heaven; and ſuch Sentence he {till affirms to be by any 
* earthly Power irreverſible : And hopes it will not be thought inſolent 
* in him to affirm, what he conceives would be Blafphemy in any one to 
deny: And doth further acknowledge himſelf firmly to believe that ſome 
e Sentences pronounced by the Paſtors of the Church are ratified in 


| Heaven; and that ſome Perſons, exempted from Puniſhment by the par- 


* ticular Laws of the Land, may yet by the Laws of Chriſt be juſtly 
* liable to ſuch Sentence; and that Schiſm, or a cauſeleſs Separation 
* from a Church injoining no ſinful Terms of Communion, is a Sin, 
* which expoſes the Perſon guilty thereof to the Cenſures of the Church. 

The Houſe of Commons charge the Doctor with Infolence, in daring or 
defying any Power on Earth to reverſe the Eccleſiaſtical Sentences 
mentioned in his Sermon; and he, by Inſinuation, retorts upon them the 
Charge of Blaſphemy. This the Houſe of Commons thought they had 
Reaſon to reſent, and to call upon your Lordſhips for 2 Puniſh- 
ment of him, for treating them in this Manner ; but they leave it to your 
Lordſhips, in what Manner you will think fit to do them Juſtice, in vin- 
dicating them againſt ſuch a Charge. Butas to this Paſſage now before 
you, he affirms, ** That ſome Sentences pronounced by the Paſtors of the 
Church are ratified in Heaven; That ſome Perſons exempted from Pu- 
*« niſhment by the Laws of the Land, may yet by the Laws of Chriſt be 
liable to ſuch Sentence: And that Schiſm, or a cauſcleſs Separation 
„from a Church injoining no ſinful "Terms of Communion, is a Sin, 
* which expoſes the Perſon guilty thereof to the Cenſures of the Church.” 
Now what is this but to ſay, The Diſſenters cauſeleſly ſeparate from the 
Church, which impoſes no ſinful Terms of Communion, and fo are guilty 
of Schiſm ? Tho' the Law of the Land doth exempt them from Puniſh- 
ment for this Schiſm, yet for this Sin they are expos'd to the Cenſures of 
the Church; thoſe Cenſures, when inflicted, arc ratified in Heaven : 
Therefore, notwithſlanding the Law of the Land hath given them this 
Exemption, let the Fecleſiaſtical Superiors know their Duty, in thunder- 
ing out their Anathemas againſt them, and let any Power upon Earth dare 
to reverſe their Sentences if they can. As to the Power of the Chuich in 
cenſuring or excommunicating, it is not neceſſary for me to ſay any Thing 
of it upon this Occaſion : But the Doctor is a Miniſter of the Church of 
England, who hath ſubmitted to the Queen's Supremacy, and by the 
Canon is bound to maintain and preach the Queen's Supremacy ; her Ma- 
jeſty is Supreme over all Cauſes, and over all Perſons, as well Ecclefiaſti- 
cal as Civil; and by an Act of Parliament made ſince her Majeſty's hap- 
py Acceſhon to the Crown, viz. The Act relating to her Majeſty's Bounty 
for the Augmentation of the Maintenance of the poor Clergy, ſhe is 
owned and recognized to be the only Supreme Head on Earth of the 
Church of England Her Majeſty hath by Law a Supreme controuling 
Power over all the Cenſures and Excommunications of the Church; this 
Power ſhe exerciſes according to the Rules of Law, by her ſeveral Officers 
and Miniſters of Juſtice, Ihe Exerciſe of the Church's Cenſures, Ju- 
riſdiction and Power, muſt te according to Law; and if any Perſon be ex- 
communicated againſt Law, the Queen's Courts may and will command 
the Eccleſiaſtical Judge to aſſoil ſuch excommunicated Perſon, and reſtorc 
him to the Communion of the Church again: This is the Supremacy of 
the Queen, which is the Doctrine of the Church of England; and by Vir- 
tue of this Supremacy, if any Judge of the Spiritual Court ſhall pretend 
to excommunicate any of the Diſſenters for any Thing which by Law 
they are not obliged to do, or which by Law they are excuſed or ex- 
empted from, the Courts of Juſtice in Meſiminſter-hall will in ſuch Caſe 
award a Prohibition, and compel the Ecclchaſtical Judge to abſolve him. 
Suppoſe that notwithſtanding the 'Toleration Act, a Diſſenter ſhould, for 
not coming to the Church, be ſentenced in the Spiritual Court by the 
Judge there, or be proceeded againſt there, in order to an Excommunica- 
tion; a Prohibition will lie to that Judge from the Queen's Courts upon 
the ſaid Act, and the Courts of Common Law will prevent him from 
ſuch Proceeding ; and if Sentence be paſs'd, will compel the Judge to 
annul the Excommunication, and receive the Party again. Now, for the 
Doctor to come and ſay, That though the Diffenters are tolerated by this 
Act of Parliament, and though they are exempted by Law from Penalties, 
yet let the Law of the Land be what it will, let the Eccleſiaſtical Paſtors do 
their Duty, let them fulminate their Excommunications, and thunder out 
their Anathemas, and let the Civil Magiſtrate, the earthly Powers, dare to 
reverſe them, if they can: I ſubmit this to your Lordſhips, whether 
this is not directly impugning the Queen's Supremacy, as well as weaken - 
ing and cenſuring the 'Toleration, which is what he is charg'd with in this 
Article. 

My Lords, I will not take up more of your Lordſhips Time; there are 
other Gentlemen to come after me, who will abundantly ſupply my De- 
ſe ts, and offer to your Lordſhips \.m: farther Conſiderations to make out 
the Charge contained in the ſecond Article. 


Lord William Paulett. Y Lords, the Charge againſt the Doctor in 
this ſecond Article, is a Crime of a very 

heinous Nature: It has always been eſte:n1'd one of the happy Conſequen- 
ces of the late Revolution, that her Majeſty's Proteſtant Subjects, by a 
4 | legal 
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legal Indulgence granted to Diſſenters, were united in Intereſt and Affec- 
tion in the Defence of her Majeſty's Sacred Perſon and Government. 

It is too well known, my Lords, how in former Times, when Popery 
had almo:? prevail'd in the Ruin of our State and Church, the Proteſtants of 
the Kingdom were, by the Artifice of Papiſts, ſet againſt each other, that 
by fuch Diviſions Popiſh T'yranny might be eſtabliſhed among us. 

he Act of Parliament made in the firit Year of the Reign of their late Ma- 
jeſties King Milliam and Queen Mary, to exempt Proteſtant Diſſenters from 
the Church of England from the Penalties of certain Laws, was made to de- 
feat any ſuch future Attempts of the Papiſts ; the Preamble of the Act de- 
clares, 'T hat /.me Eaſe to ſcrupulous Conſciences, in the Exertiſe of Religion, may 
1 an effettual Means to unite her Majefly's Proteſtant Subjects in Intereſt and 

: tron, 

2 have ſcen, my Lords, the good Effects of the Wiſdom of the Legi- 
flature in making this Act; her Majeſty's Proteſtant Subjects are now all 
eaſy under her Adminiſtration ; and how many Diſſenters have we ſeen, 
who, ſince the Toleration, are become ſincere Converts to the Church! 
And I may fay, that by this Toleration the Prejudices of the Diſſenters 
in general wear off, and their Number daily decreaſes. 

And yet with what odious Colours, and Language unbecoming a Di- 
vine, does the Doctor paint out this Toleration ; and how does he facti- 
ouſly endeavour to excite and ſtir up People againſt it ! 

"Tis, my Lords, a poor Shift which the Doctor makes in his Anſwer, that 
he knows of no Loleration granted by Law; and yet in the ſame Anſwer 
he owns there is an Indulgence which the Government hath condeſcended 
to give Diſſenters. My Lords, the Word [ndulgence is no more in the Act 
of Parliament than the Word Toleration; and it 1s well known that the Act 
of Parliament he alludes to is every where. not only in Courts of Juſtice, 
but even in Parliament, called The Toleratizn-A# ; and is frequently fo 
called by your Lordſhips in the Account of your Lordſhips 8 
in Parliament, in Relation to the Bill againſt Occaſional Conformity, which 
Account was publiſh'd and printed by your Lordihips Order. 

W hen the Doctor ſays, that he has not been able to inform himſelf that 
a Toleration hath been granted by Law, it plainly ſeems to import, as if 
the Doctor doubted of the Authority of Parliament that made that Law; it 
looks like the common Sophiſtry of Papiſts and Jeſuits, who pretend to 
own the Church of England as by Law Eſtabliſhed ; becauſe they diſown 
the Authority of all our Laws made ſince the Reformation. 

My Lords, her Majeſty hath always been pleaſed graciouſly to declare 
ſhe will defend this 'oleration; and this her gracious Reſolution has, 
among the innumerable Bleſſings of her Reign, united all her Proteſtant 
Subjects in their Loyalty and Duty to her. 

1 he Commons reſt aſſured, that your Lordſhips will always afliſt theſe 

racious Purpoſes of her Majeſty, and that as there can hardly be any In- 
— given of fo ſeditious and barefaced an Attempt againſt the Peace and 
Quiet of the Kingdom, as the Doctor hath been guilty of, ſo your Lord- 
ſhips will, by an Exemplary Puniſhment ſuitable to fo high a Crime, vin- 
dicate the Authority of Parliaments, and give an effectual Diſcouragement, 
for the future, io all ſuch turbulent and ſeditious Preachers. 


Mr. Cooper. J Think, my Lords, it is unneceſſary at this Time to urge 

I all the Arguments which might be made uſe of, to juſtify the 
Reaſonableneſs of the T oleration granted to Proteſtant Diſſenters, by ex- 
empting them fiom the Penalties of certain I,aws. It may ſuffice to ſay, 
that this Indulgence is required from us as Chriſtians, and as we are Men 
profctiing Humanity and good Will towards one another, 

W hocver maintains, that the I olcration is unreaſonable, and the Allow— 
ance of it unwarrantable, feenis neceſſarily to aſſert, that the Exemption 
granted to her Majeity's Subjects from the Penalties of former Laws, 
ought to be reaſtumed; unlet>s we are to ſuppoſe, that it can be reaſonable 
to allow what is unwarrantable. 

This Aſſertion, therefore, evidently arraigns the Act of Toleration, a 
Law now in Being, a Law by which the People (throughout the whole 
Series of this dangerous War) have been more tirmly united in Intereſt and 
Affection than formerly; I mean, in the Days when the Penalties of thoſe 
Laws were inflicted with intemperate Leal. 

My Lords, Before I proceed to make good the Charge contained in the 
ſecond Article of the Impeachment exhibited againſt the Priſoner by the 
Commons, I muſt beg Leave to take notice of the Introduction to his Au- 
ſwer: It ſeems he cannot, upon the molt diligent Enquiry, be able to inform 
himſelf, that a Toleration has been granted by Law. I take it, the Stat. 
1 IF. & 1. which exempts Diſſenters from the Penaltics of former Laws, 
amounts to a legal Indulgence, or Grant of Liberty of Conſcience ; for b 
that Repeal a Liberty is given, which was before reſtrained, ſo that without 
Impropriety it may be ſaid, that T oleration is granted by Law. Doctor Sache- 
derell, I find, had rather it ſhould be called an Exemption, for no other Rea- 
ſon, that I ſee, but becauſe he has not ſaid much, if any Thing, of the Word 
Exemption in his Sermon, how tree ſoever he has made with the Toleration. 

Now taking it for granted (as I think with Reaſon I may) that Indul- 
gence, T olcration, or Exemption from Penaltics, fignites one and the ſame 
Thing, (eſpecially as ordinarily made uſe of amongſt us) Can any thing be 
more plain, than that many Paſſages in this intamous Libel calſt black and 
odious Reflections upon the Toleration ? "I'hey have been all read, and for 
fear (after what has been already ſaid) of being too tedious, 1 will mention 
one only, The Words are theſe, 

What could not be gained by Comprehenſi5n and Tuleratian, muſt be brought 
about by Moderation and Occaſional Conformity; that is, what they could net 
do by open Fielence, they will net fail by fecret Treachery ts accompliſh. If the 
Church cannot be pulled down, it may be blnwn up ; and ns Matter with theſe 
en how it is dejtroy'd, 7 it is deſlro;'d, &c. 

Pray, my Lords, Is it reatonable to allow Tolcration? or rather, is not 
the Allowance of it unwarrantable, if it was the open and violent Means 
made ute of to deſtroy the Church of EMH And is not this a moſt un- 
charitable Cenſure, highly reflecting upon the Act of Toleration, and the 
Legiſlative Authority? Is not this maliciouſly and falſely ſuggeſted, with 
a wicked and ſeditious Purpoſe, to create Jealoutics and > liſunderitandings 
amongit her Majcity's People ? 
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Comprehenſion and Toleration are repreſented as open Violence; Mo. 
deration and Occaſional Conformity as ſecret Treacnery, by which the 
Church may be blown up, though it could not be pulled vown by the vid. 
lent Means of Comprehenſion and Toleration. 

I ſhould waſte too much Time unnecellarily, if I ſhould take particular 
Notice (after what has been already ſo well urged in Maintenance of the lo 
cond Article) of all the Paſſages wiich ſeem to be equally liable to Centure 

The Antiſtaſis throughout this Paragraph is ſo very piain, that I hope i; 
is not one of thoſe mentioned in the Doctor's Aniwer to carry a dubious 
Senſe. The Priſoner ſeems to have taken care to explain himſelf, for fear 
his Meaning ſhould have been doubtful ; and theretore having ſaid, 

What could not be gained by Comprehenſion and Toleration, mujt be brouzlt 
about by Moderation and Occaſional Conformity; then he adds, that in, be 
they could not do by open Viclence, they will not fail by Treachery to accompliſh. 

Having thus inveighed againſt the Tolerauon, with much IIl- nature and 
Bitterneis of Spirit, he is pleaſed in the next Place to aſſert, That he i; , 
Falſe Brother with Relation to GOD, Religion or the Church, who ge. 
fends it. | 

The Anſwer to this Branch of the ſecond Article is long, and, avT appre. 
hend, ſcems to be Evaſive. Firſt, there is a Difference agaiff taken, be. 
tween Toleration and Liberty of Conſcience, and an Exemption or Indul. 
gence; and under this Diſtinction, which, for tae Reatons I have meg. 
tion'd, is a Diſtinction without a Difference, the Doctor takes the Liber. 
ty to maintain and juſtify, that he is a Falle Brother who detends Toler. 
tion and Liberty ot Conſcience. 

I mult own he endeavours to evade the Charge, by ſaying he means thoſe 
only, who at the ſame Time they defend Umverial Loleration and Li. 
berty of Conſcience, do alſo excule the Separation, and lay the Fault 
upon the true Sons of the Church, by cafrying Matters too high, 

Whatever he is pleaſed to lay he meant, in Anſwer to this Part of the Ar. 
ticle, ſurely no ſuch Meaning can be collected from his Sermon. Through. 
out the whole Libel, I preſume to ſay there is not one Word of Univer- 
ſal Toleration, or Univerſal Liberty of Conſcience; this is another kind 
of Toleration, never heard of till it was new coined, in order to exteny. 
ate his vile and uncharitable Aſſertions. 

Here he is pleaſed to ſum up the modiſh Cr:terions, as he terms them, 
of a true Church-Man, in a figurative and ironical Manner, and plain 
aſſerts they are the ſeveral Characteriſticks of a Falſe Brother; amongtt the 
reſt, to defend 'Toleration is ſaid to be one; and under Pretence ot My. 
deration to excuſe the Separation (i. e.) of the Diſſenters, of whom he had 
next before ſpoken, is another; and concludes the Paragraph with this 
pathetick Expreſſion, God deliver us all from ſuch Falſe Brethren ! 

Having thus treated thoſe who defend 'Toleration, his Superior Paſtor; 


are in the next Place to be admoniſhed of their Duty, which is to thunger 


out their Eccleſiaſtical Anathemas againſt the Perſons intitled to legal In- 
dulgence; which Anathemas are ſtiled Sentences ratified in Heaven, and 
ſuch as no Power on Earth dare reverſe. 

Far be it from me to (ay, that Sentences ratihed in Heaven can be te- 
verſed by the Powers of this World. But if Doctor Sacheverell were a Su- 
perior Paſtor, and ſhould Anathematize, or, in plain Zngl;h, Curſe and Sen- 
rence all thoſe who enjoy the Benefit of Toleration to Damnation, he mutt 
excuſe, if I could not believe that ſuch a Sentence would be ratified in 
Heaven, 

And as to any Eccleſiaſtical Cenſure not ratified in Heaven, it is down- 
right Inſolence to lay, there is no Power upon Earth that can reverſe it. 

But fince our Superior Paſtors will exerciſe a truly Chriſtian and noble 
Spitit of Charity and Moderation, and indulge ſcrupulous Conſciences, 
the Doctor is pleaſed however to bear his Teſtimony againſt it, and is not 
contented with delivering over to Satan thoſe only who enjoy the Indul- 
gence, but they who detend Toleration muſt alſo bear them Company. 

His indeed is a very comprehenſive Anathema, and is conceiv'd in theſe 
Words; viz. And as he ch:ſe it in this Horlt, appoints him in the next his 
Portion with Hypocrites and Unbelicvers, with all Liars, that have their Part 


iu the Lake which burns with Fire and Brimſtane, with the Grand- Father ef 
Falſbocd, the Devil and his Angels. 


And fo here we leave our Falſe Bretbrin, 
in the C:mpany they a:ways kept Correſpondence with. | 

This, my Lords, is a moſt dreadiul unchriitian Sentence, a Sentenc: ſo 
barbarous, ſo aſtoniſhing, that I am at a Lots to imagine, how it culd 
enter into the Mind of Man to conceive it. 

Perhaps, _ Lords, it may be cqually dangerous to defend the Aſhes of 
the venerable Prelate Archbithop Grindall ; he, it ſcems, was a falſe Son ot 
the Church, and a perfidious Prelate, becauſe he deluded Queen Elizabeth 
to a Toleration of the Genevian Diſcipline. Here we may obſerve the 
Doctor's great Averſion to all kind of Toleration. 

Methinks, for the Sake of the Reformation, better Language ſhould have 
been given, and more decent Exprefiions ſhould have been beſtow'd upon a 
Man we all know bore fo conſiderable a Part in the Eſtabliſhment of it. 

Here likewiſe we may obſerve the Doctor's inclination to wholeſome 
Severities, ſuch as Queen Elizabeth made uſe of, which were ſuch as, | 
hope, will never be ſeen more in this Kingdom. And by the Way, what 
a Spirit is this Man of, who can find nothing to commend in the Reign 
of that glorious Queen, but the blackeſt and worſt Part of it? 

cannot agree, that theſe harſh Expreſſions, as the Anſwer owns they ate, 
are the rather to be excuſ-d, becauſe the Remains of the Archbiſhop were 0 
long ſince depoſited, eſpecially when we conſider that his Memory has becn 
had in the higheſt Eiteem and Veneration by all the Reformed Churches in 
Chriſtendom, from that Time down to the Fifth Day of A-vember laſt. 

For my own Part, I think it very Immoral to caſt Reflections upon the 
Dead, how ill ſoever they may have deſerved from us; and the longer 3 
Man has been ſo, in my Opinion, rather aggravat-s than I-fiens the Im- 
morality, 

Iam tree to own, he whoſe Morals will permit him to regact upon the De- 
parted, is not therefore to be impeached for it, as for an High Crime and 
Miſdemeanor ; but that is not the preſent Caſe. Archbiſhop Grindall is thus 
ſeverely treated upon a Suppoſition he deluded the Queen to a Toleration; 
and all the hard Words which are fallely and unreaſonably beſtowed upon 
him, are evidently levelled at the preſent Toleration, and deſigned mali- 
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' + to the Conſtitution both in Church and State. $450 

ig theſe Means, my Lords, and others (if poſſible worſe than theſe), 

art of the People, through groundleſs Fear and Jealouſy unreaſon- 

* and maliciouſly inſtilled, are to be ſtirred up to Arms and Violence; 

gk upon the Peril of Damnation, are not ſo much as to utter one 

Word in Defence of T oleration ; whilſt the third and laſt Part are to have 

's wholeſome Severities executed upon them. 
My Lords, Tis too Notorious that this Incendiary, for fo the Articles 
of the Commons of Great Britain have called him, has already ſtirred up 


are too ſenſible of it, and have therefore brought the Offender before your 
Lordſhips in Juſtice and Judgment. 

Many are the Seeds of Sedition which he has ſown ; and the Fruit to 
de expected is Civil Diſcord and Confuſion, unleſs ſome Remedy ſhall be 
applied to prevent it. 

The Commons, for her Majeſty's Safety, and for the Security of the 
Conſtitution, have thought it abſolutely Neceſſary to bring him to anſwer 
for theſe High Crimes and Miſdemeanors before your Lordthips Tribunal; 


conceiving his Offences to be of fo exorbitant a Nature, that they deſerve 
the Solemnity of this Proceeding. 


(Aud then the LORDS adjcurned to their Houſe above.) 


Wegneſday, March 1. The Third Day. 
THE Lords coming down into J/e/?minfler-Hall, and being ſeated in 


the manner before-mention'd, Proclamation was made by the der- 
cant at Arms as follows: 


Our Sovereign Lady the Queen doth ſtrictly Charge and Command all 
manner of Perlons to keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry Sacheverell, Doctor in 
Divinity, come forth, ſave thee and thy Bail, elf: thou fortcite!t thy 
Recognizance. 


The Doctor appearing at the Bar accordingly, with his Counſel as before, 


cetd in your Evidence. 


Mr. Thompfon. M Lords, Vour Lordſhips having heard what has been 
produced in Maintenance of the two firſt Articles of 

this Impeachment, I ſhall take the Liberty to proceed, and endeavour to 
diſcharge the Jruſt repoſed in me by the Commons, to ſupport the third 
Article, and the Accuſations contained in it. I will not waſte your 
Lordſhips Lime, by making any Apology for my Inabilities, and being 
unequal to this Undertaking ; not doubting but that I thall find from your 
Lordſhips a candid Interpretation of whatever I ſhall oſter on this Occaſion. 
This Article, my Lords, is founded on a Vote or Reſolution of your 
Lordſhips and the Commons, in Parliament aſſembled, which is recited 
in the Preamble of theſe Articles, and the Occaſion of which it may be 
neceſſary to mention to your Lordſhips. It was ſome tew Years ago that 
there were many ſcandalous and ſeditious Rumours ſpread Abroad, of the 
Danger of the Church of England, as eſtabliſhed by Law. There were 
ſeveral Libels diſperſed over the Kingdom, reviling her Maj-{ty's Admini- 
fration in Church and State; and among the reſt, one int'tled, The 
Memorial f the Church of England. Her Majeſty was pleaſed to take 
Notice of theſe ſeditious Reports from her "Throne to the Parliament; 
and thereupon your Lordſhips and the Commons, on the 17th of Decem- 
ter, 1705, came to the Vote or Reſolution mentioned in the Preamble, 
and an Addreſs, which is recited to this Effect; * That your Lordſhips 


aud the Commons, in Parliament aſſembled, did addreſs and lay before 


* her Majeſty a Vote or Reſolution, "That the Church of Englund, as | 


* eitabl:ſhed by Law, and which was reſcued from the extremeit Danger 
by his late Majeſty, of glorious Memory, was, by GOD's Bleſſing, 
* under her Majeſty, in a ſafe and flouriſhing Condition; and that who- 
ever thould go about to ſuggeſt and inſinuate that the Church is in 
Hanger under her Majeſty's Adminiſtration, is an Enemy to the Queen, 
* the Church, and the Kingdom. 

* And that your Lordſhips and the Commons, by their ſaid Addreſs, 
„did humbly beſcech her Majeſty to make the ſaid Vote or Relulution 
* publick, and to take effectual Meaſures for the puniching the Authors 
and Spreaders of ſuch malicious and ſeditious Reports. And that on the 
* 20: of the ſame December, her Majeſty was pleaſed to iſſue her Royal 
* Proclamation accordingly.” 

New, my Lords, this Article charges,“ That in Oppoſition to, 
* and Defiance of, and in order to arraign and blacken that Vote or Re- 
* lotution, Doctor Sacheverell, in his Sermon preached at St. Paul's, dots 
* 1u72eſt and aſiert the Church of England to be in a Condition of great 
Peril and Adverſity under her Majeſty's Adminiſtration.” The Article 
* jurther ſays, „That he wickedly and maliciouſly inſinuates, That the 
Members of Parliament, who paſſed that Reſolution, were themſclves 
conſpiring the Ruin of the Church, which they votcd to be out of Dan- 
ger: And this by way of Parallel or Alluſion to that Aſſembly, who 
** voted the Perſon of Ting Charles the Firſt to be out of Danger, at the 
tame Time when they were conſpiring his Deſtruction.” 

My Lords, I will now do the Doctor the Juſtice to take Notice of what 
he fays in his Anſwer, and alledges as his Juſtification. He denies that he 
zuerts the Church to be in Danger under her Majeſty's Adminiitration ; 


vr otherwiſe than from Vice anc Infidelity, Blaſphemy and Profaneneſo. 


nd as to the Parallel in the Vote, and the Inſinuation of the Members 
© :1p!111ng the Ruin of the Church; He ſays, he never mentions that 
\ "tv, nor did he deſign the Parallel as laid to his Charge. He only meant, 
| at while ſome Men were conſpiring the Death of the King, others, 
It privy to this Deſign, voted him out of Danger: So, though the Members 


tne Church, and by their Vice and Inſidelity were drawing down Ven- 
nge on the Church and Kingdom. 
cars ago, He fays, it concerns only thoſe who did then inſinuate the 


church of Engiarid to be in Danger under her Majeſty's Adminiſtra- 
on. 


unaccountable Feuds and Quarrels throughout the Nation; the Commons 


Lerd Chancellor. Gentlemen of the Houſe of Commons, you may pro- 


And as to that Vote made four 


for High Crimes and Miſdemeanors. 


cioully to Aſperſe and Traduce it, by repreſenting it as injurious to the 


' 
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Now, my Lords, having ſtated the Charge, and the Defence, I ſhall 
proceed to acquaint your Lordſhips with the ſeveral Paſſages of the Ser- 
mon, which the Commons apprehend will make out their Accuſation. 
And here, my Lords, I ſhall take Leave to ſay, 'I'hat no ſtrained or 
forced Conſtructions can be deſited by the Commons, or expected from 
your Lordſhips, or any Inferences to be deduced, but what naturally ariſe 
from a fair, impartial, and candid Interpretation. 

My Lords, The firſt Paſſage which the Commons apprehend is for their 
Purpoſe, is in the 5th Page; the Doctor, juſt before, enumerates St. Paul's 
Misfortunes that befel him whilſt he was propagating the Goſpel, and 
ſays, “ There is a very obſervable Gradation in his Sufferings ; but that, 
of all his Calamities, the higheſt of them proceeded from Falſe Bre- 
«© thren:” And taking Notice of the Condition of the Church of Corinth, 
then follow theſe Words; “ Though it were very obvious to draw a 
Parallel here betwixt the ſad Circumſtances of the Church of Corinth 
formerly, and of the Church of England at preſent, wherein her holy 
„ Communion has been rent and divided by factious and ſchiſmatical Im- 
poſtors, her pure Doctrine has been corrupted and defiled ; her primitive 
&* Worſhip and Diſcipline profaned and abuſed ; her ſacred Orders denied 
and viliked; her Prieſts and Profeſſors (like St. Paul) calumniated, 
* miſrepreſented and ridiculed ; her Altars and Sacraments proſtituted to 
«* Hypocrites, Deiſts, Socinians and Atheiſts; and this done, I with I 
could not ſay, without Diſcouragement, I am ſure with Impunity, not 
only by our profeſſed Enemies; but, which is worle, by our pretended 


„Friends, and Falſe Brethren.” 


| 


| 
| 


| 


ö 
| 


It may be obſerved, that the Doctor is very free in his Parallels; when 
either Church or State is to be repreſented by Compariſons, he is pleaſed 
to make ule of the worſt he can find. He ſays, The Church of Corinth 
was in the utmoſt of Perils; and then it was to his Purpoſe to make the 
Alluſion, and bring the Church of England into the ſame Condition. 

Here are many Farticulars in this Paſſage, whereby the Church is ſaid 
to be in ſad Circumitances, and I cannot tell how to apply them according 
to the Doctor's Way of Interpretation; for he ſays, all theſe Enormities 
are practiſed, not only without Diſcouragement, but with Impunity ; not 
by profeſſed Enemies, but by Falſe Brethren: So he plainly ſhews who 
he aims at as the Authors of thoſe Calamities. He excludes vicious In- 
ſidels, Blaſphemers, and Hereticks, who are profeſſed Enemies, and lays 
it upon Falſe Brethren : And he explains what Sort of Falſe Brethren he 
means; For who can proſtitute Altars and Sacraments to Dziſtz, Atheiſts, 
and Sucinians, but ſome of his own Order? And who are to punith ſuch 
Oltences among the Clergy, but their ſpiritual Superiors ? And whether 
they are not Part of her Majeſty's Adminiſtration, i ſubmit to your Lord- 
ſhips. 

But, my Lords, ſuppoſing the Fact to be true, That there are erroneous 
Doctrines publiſh'd; to what End muſt the World be told in this Manner 
that they are vented with Impunity, but to reflect on thoſe who ſhould 
puniſh them? And can that be done without a Proſecution ? If the Doctor 
had produced any of his undeniable and ample Proofs of theſe Matters, 
(which he mentions in his Anſwer) before any Court that had a proper 
Conuſance of them, and been denied Juſtice, he might have had more 
Reaſon for Complaint : But to blame his Superiors for not puniſhing 
what they might be ignorant of, and which, he ſays, he was not, (and 
for which he might kave promoted a Proſecution) ſeems to retort the 
Guilt upon himſelf, which he would lay upon them. 

My Lords, The ſecond Paſſage is in * the 16th. He is talking of 
a Comprchenſion which was deſigned, not long ſince, to unite the Church 
and Diſſenters; and complains ot the Perſons who were concerned in that 
heinous Intention; and then he aflerts, ** That ſince this Model of an 
„ Univerſal Liberty and Coalition failed, and theſe Falſe Brethren could 
not carry the Conventicle into the Church, they are now reſolved to 
bring the Church into the Conventicle, which will more plaufibly and 
« lily cft-ct her Ruin. What could not be gained by Comprehenſion and 
Joleration, mult be brought about by Moderation and Occaſional Con- 
„ formity; that is, What they could not do by open Violence, they will 
© not fail by ſecret Treachery to accomplith. If the Church can't be 
„ pull'd down, it may be blown up; and no Matter, with theſe Men, 
* how it be deſtroyed, ſo that it is deſtroyed.” Now, my Lords, who 
were theſe Falle Brethren that were concern'd in this Deſign of Compre- 
henſion, which failed, and who introduce worſe Miſchiefs? Do theſe 
Dangers proceed from Vice and Infidelity, from Blaſphemy and Errone- 
ous Doctrines? No, my Lords; theſe Falſe Brethren are deſcribed in the 
Page before, under his Second General Head, to be in Church and State: 
Wich mult be Perſons in Power and Authority; the Expreſſion itſelf im- 
ports it; nor could they otherwiſe be capable of accompliſhing that Deſign, 
of uniting the Diſtenters and the Church: To which Deſign, and the 
Authors who intended it, he is pleaſed to give the moſt vile and ſcurrilous 
Names imaginable : and afterwards he lays to their Charge an Intention 
to blow up the Church by Moderation. And this, I ſuppoſe, is one of 
the Vices which the Doctor mentions in his Anſwer, as one Means of 
Danger to the Church, If Moderation be a Vice, I will do the Doctor the 
Juſtice to acquit him from the leaſt Tincture of it, in any of his Works 
that I have ever met with. 

My Lords, The Third Paſtage is in Page the 18th. He is continuing 
his Obſervations of the Danger trom the ſame Falſe Brethren in Church 
and State; and then his Words are, “ Falſhood always implies 'Treachery 


aid whether that is a Qualification for any one to be truſted, eſpecially 


j 
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&« with the Guardianſhip of our Church or Crown, let our Governors 
„ conſider.” This, my Lords, muſt relate to Perſons, who (as he 
would inſinuate) are not fit to be truſted with the Guardianſhip of the 
Church or Crown: And whether this Reflection does not ſcem to aim 
higher than the Adminiſtration, I ſubmit to your Lordſhips. 


The next Paſſage is in Page the 20th: The Words are theſe; “ And 
D S 5 


now we are under no Danger in theſe deplorable Circumſtances? Muſt 
ed the Church to be out of Danger, yet others were conſpiring againſt 


 & we Jull ourſelves under this fad Repoſ?, and in ſuch a ſtupid Lethargick 
„ Security embrace our Ruin? When Eliſba, the Great rophet of God, 


] 
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&« was furrounded with an Hoſt of Enemies that ſought for his Life, his 
blind Servant beheld not the Peril his Maſter was in, till his Eyes were 
« opened by a Miracle, and he found himſelf in the midſt of Horſes 


<« and Chariots of Fire. I pray God we be out of Danger; but we may 


5 © remember, 
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remember, that the King's Perſon was voted to be ſo at the ſame Time 
that his Murderers were confpiring his Death.” 


Nov, my Lords, the Doctor, to excuſe this Paſſage, ſays, The deplora- 
ble Circumitances we are in, proceeds from the Maturity of National Sins, 


Ec. as in his Anſwer. | 
eaten of the Maturity of National Sins but the Diſſenters, who, he ſays, 


lotting the Ruin of the Church, and Falſe Brethren join with them ? 
80 that boo neither is the Danger aſſerted from Vice and Infidelity, but 
as it is occaſioned by the Difſention from the Church, which the Law has 
thought fit to — as no Danger to the Church; and therefore it did 
not become him to aſſert the 28 Then as to the Parallel of the Aſ- 
ſembly who voted King Charles the Firſt out of Danger, and of the Mem- 
bers who made the Vote about the Danger of the Church Four Years ag0, 
he ſays, He meant no Reflection on any of the Members who d that 
Vote, becauſe he never mentioned that Vote; and as to the Vote about 
King Charles, others were conſpiring his Ruin than thoſe who voted him 
out of Danger ; ſo while the Parliament voted the Church out of Danger, 
there were other Enemies conſpiring her Ruin. If the Doctor intended 
no Reflection upon that Vote, Why was Voting in any Caſe'mention'd ? 
Can any one imagine that the Doctor did not know of that Vote, ſince the 
Danger of the Church is ſo much his Topick ? Nor can I prefume him 
ignorant of the Time when that Vote about King Charles was paſſed ; which, 
as far as I can obſerve frem the Hiſtory of that Time, was in November 
1648, that he was voted out of rem bed. and when he was Tried and Be- 
headed, I need not mention to your Lordſhips : And whatever Alteration 
might be made in that Aſſembly after the Vote, and before his Death, was 
done by thoſe Perſons who conſpired his Deſtruction, and who were Part 
of that Aſſembly who voted him out of Danger. So that it ſeems plain, 
that the Vote of Safety, and the Conſpiracy of Ruin, came from moſt of 
the ſame Perſons ; and it does on ſeem very ſtrange to ſuppoſe the Doctor 
intended his Alluſion in the ſame Manner, i 
"" Rad as to the Scripture he quotes to this Purpoſe, ** That the blind 
« Servant beheld not the Peril his Maſter Eliſha was in, till his Eyes were 
„opened by Miracle, and he found himſelf in the midſt of Horſes and Cha- 
&« riots of Fire.” My Lords, theſe Horſes and Chariots of Fire were not 
the Prophet's Enemies but his Friends; nor was there any —_— to be 
feared from them ; on the contrary, they were a Security from his Ene- 
mies; ſo that he plainly perverts the Senſe of that Text, to make a ſtronger 
Impreſſion, and more effectually to delude the People. = | 
My Lords, The laſt Paſſage is in the laſt Page: He is ſtill talking of 
the Denges of the Church, and quotes a Text as in the Lamentations, (viz.) 
« Though ſhe lies bleeding of the Wounds ſhe receiv'd in the Houſe of 
« her Friends.” Indeed, my Lords, I can't find it there; therefore it ſeems 
to me to be a Lamentation of the Doctor's own making. Then he goes 
on, ** Tho' the Ways of Sion may mourn for a Time, and her Gates be 
« deſolate, her Prieſts ſigh, and ſhe in Bitterneſs, becauſe her Adverſaries 
<< are Chief, and her Enemies at preſent proſper ; tho' among all her Lo- 
« yers ſhe has few to comfort her, and many of her Friends have dealt 
e treacherouſly with her, and are become her Enemies.” My Lords, I 
mention theſe Paſſages only to ſhew, that the Doctor, by the moſt pathe- 
tic Expreſſions of his own, mix'd with theſe Texts of Scripture, endea- 
vours to repreſent the Church of England to be in the utmoſt Danger. 

I ſhall trouble your Lordſhips no further with the Paſſages in this Ser- 
mon ; but ſhould not omit to take Notice, that there is a Suggeſtion in the 
Doctor's Anſwer, that the Vote four Years ago did not concern him ; 
but that it related only to them that then did aflert the Church to be in 
Danger: If he had minded the Words of the Vote, he would have found 
there was no Pretence for that Objection ; for it is, Whoever ſhall g 
« about to inſinuate, that the Church is in Dog under her Majeſty's 
« Adminiſtration ;? which muſt relate to any Time during the Conti- 

ce of her Majeſty's Reign. 

" now, my Lhe s, 1 — Leave to obſerve ſome Circumſtances attend- 
ing this Offence, which give it the higheſt Aggravation. That Memo. 
rial which was publiſhed ſome Years ago, and was the chief Occaſion of 
the Vote in Parliament, was a Libel that reviled her Majeſty and her Ad- 
miniſtration, as the Occaſion of the Danger of the Church. The Author 
was pleaſed to conceal himſelf, and durſt not avow his Doctrine; but the 
Book had the Fate it deſerved : And from the Aſhes of that Phoenix aroſe 
another Memorial, with many of the ſame virulent Expreſſions againſt her 
Majeſty's Adminiſtration, agreeing in the whole Scope of it, as to the ſame 
22 Purpoſe; but far exceeding it in Malice and 2 

And this new Memorialiſt has preſumed to publiſh his Seditious Reflec- 
tions in the moſt open Manner imaginable ; firſt at the Aſſizes at Derby, 
and afterwards in the great Church of this Metropolis; and has thought 
fit to print and diſperſe about forty Thouſand of them over the N ingdom. 
From whence could this extraordinary Zeal proceed? Was it to exhort 
Men to revere their Governors, and to ſubmit to thoſe in Authority over 
them ? Was it intended to preſerve Peace and Good-will amongſt Men ? 
to promote Charity, Brotherly Love and Affection? No, wy Lords, there 
is plain Evidence to the contrary, Ex ere ſuo judicabitur. He tells you the 
Reaſon of his Topicks in that Place; he ſays, he intended “ to open the 
„Eyes of the deluded People in that own etropolis; to ſet the rich and 
« powerful Inhabitants right in their Notions of Government in Church 
« and State.” They were obliged to him for his pious Deſign, and for 
inſtilling thoſe Doctrines, which, as your Lordſhips were told Yeſterday, 
would make their Religion, Liberty, Property, and all that is dear and 
valuable, Precarious: He tells you further, That our Conſtitution of 
« Churchand State is vigorouſly attack'd from without, and lazily defend- 
c ed from within; that there are Attempts upon the Friends of the Church, 
« to ſhut their Eyes and Mouths, in order to undermine and deſtroy them; 
« that he thinks the Pulpit a proper Place for Politicks; and that it is 
« the Buſineſs of a Clergyman to ſound a Trumpet in Son, to cry aloud 
« and ſpare not.” And in his Preface to the Derby Sermon he explains 
himſelf ſtill further upon this Topick, „That the Church is ſhamefully 
« betrayed and run down; that there are ſome ſtill who will defend it 
„ with their Lives and Fortunes.“ And ſtates the Caſe as if there was an 

immediate Neceſſity to take up Arms for a Holy War upon this Occaſion. 

My Lords, This Crime is more heinous, for that there is the leaſt Rea- 
ſon for theſe Seditious Murmurs, that has been in any Reign whatever, 
Is there any Invaſion or Attempt upon the Liturgy, even the leaſt Ceremo- 


But who are mention'd in his Sermon as the Oc-, 
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ny of the Church, or any Part of the Eccleſiaſtical Conſtitution ? * 
her Revenues impaired, or any of her Temporal Rights violated ? No 
Lords; but our Royal Sovereign has diſtinguiſh'd her Care for this Ons 
in a more peculiar Manner than any of her Predeceſſors; ſhe has gi 
from her own Revenue to increaſe. that of the Clergy, for their more * 
ditable Support, and to enable them to preach ſound Doctrine for the We. 
fare of her Subjects; nor is her Majeſty wanting to promote Religi 
Piety and Virtue, by her own Royal Example, the moſt effectual — 
ragement. Theſe are the true Baſes of the Church, and the beſt Pillars u 
ſupport it. And what Occaſion was there for theſe Reflections on her 
Majeſty's Adminiſtration ? Has not that venerable Bench given the Worlg 
abundant Proof of their Care and Vigilance to preſerve that Church of: 
which they are the Guardians, by their Learning and unblameable * 
duct; by their zealous and reſolute Defence of her in the worſt of T; 
and againſt all her Enemies? It is very ſurprizing that a Gentlem, 
whoſe Education has been in the Fountain of Learning and Religion ( 
many Years (who cannot be preſum'd to err through Ignorance), that he 
ſhould preſume in his private Capacity to contradict the Senſe of the whole 
Nation, and caſt ſuch Aſperſions on his Superiors. To what End could 
he ſo zealouſly diſperſe his Notions, if not to animate a deluded People to 
the Execution of ſeditious Deſigns ? 

It were to be wiſhed, that a Government could be ſupported by Mile. 
neſs and Clemency ; but ſuch is the State of depraved Mos, even theſe 
moſt Paſſive- Obedience Natures, that they are not contented to be only 
ungrateful for the Benefits they enjoy from the Church and State, but 
they muſt rebel againſt Principle, and fly in the Face of that Governmen: 
from which they receive their Support and Protection. 

The Doctor cries aloud, and there are many others that ſpare not : Some 
have prefumed to cenſure this very Proceeding before your Lordſhips, a 
a Perſecution of the Church. And what mult be the Conſequence of to. 
lerating ſuch bold and daring Spirits to go on in their ſeditious Practices 

If your Lordſhips do not vindicate your own Reſolutions, and exert your 
Power and Authority to ſuppreſs that audacious and unparallel'd Inſo. 
lence, that daily flies Abroad from the Pulpit and the Preſs, which, ag 
the Doctor ſays truly, are become the Mints of Faction and edition) [ 
may take Leave to "47 there will be too much Reaſon for his Aſſertions 
of Danger both to Church and State: But the Commons are ſo well ſatil. 
fy'd of your Lordſhips true Concern for the Preſervation of our Conſtitu- 
tion, that they cannot imagine you will ſuffer any Attempts, that may be 
— — to the Welfare of the Government, to paſs Without condign 

uniſhment ; and therefore they intirely rely on your Lordſhips Wiſdom 
and Juſtice, 

Mr, Compton. M A Y it pleaſe your Lordſhips, I am commanded by the 

Commons to aſſiſt in .naintaining the third Article of 
their Impeachment againſt Doctor Henry Sacheverell, which has been fully 
opened to your Lordſhips by the learned Gentleman that ſpoke before me. 

My Lords, The Commons think they have good Reaſon to aſſert, that Dt. 
Sacheverell, in his Sermon preach'd at St. Paul's, doth falſely and maliciouſly 
contradict and arraign a Reſolution of both Houſes of Parliament, appro- 
ved of by her Majeft „and made publick by her Royal Proclamation, 

My Lords, Your Lordſhips cannot but have obſerved, that it has been 
one of the conſtant Artifices of the Enemies of the preſent happy Eſtabliſh- 
ment, who very well know the juſt Value the People of this Nation haye 
for the eſtabliſhed Church, to ſuggeſt and inſinuate, that this Church is in a 
Condition of great Peril and Adverſity, in order to foment Animoſities, 
and to cover Def ns which they dare not publickly own. But how fre- 
quent ſoever this has been, I believe 4 may ſafely affirm, that this ſcanda- 
lous and ſeditious Aﬀertion was never ſo boldly maintained, nor with ſuch 
invidious and aggravating Circumſtances, as by the Criminal at your 
Lordſhips Bar. 

The learned Society, of which he is a Member, reaped ſuch ſignal, ſuch 
immediate Advantages from the Revolution, that he could not be unmind- 
ful, he could not be ignorant of the extreme Danger from which our Laws 
and Liberties, our Church and Conſtitution were reſcued by his late Ma- 
jeſty. But ſuch is his Ingratitude to our Great Deliverer, ſuch is his In- 
veteracy to the Revolution, that he makes that very Revolution the Period 
of Time from whence the Enemies of our Church firſt had Hopes to de- 
liver her up to her worſt Adverſaries. Nor does his Malignity ceaſe there; 
but he endeavours to perſuade the People, that from the Revolution to 
the preſent Time, there has been a continued Series of Contrivances to 
ruin and deſtroy the Church: At the Revolution, by open Violence; but 
Now, that is, under her Majeſty's Adminiſtration, by ſecret Treachery ; and 
ſince neither the late nor the preſent Reign can eſcape his Invectives, for 
what Perſon he reſerves his Panegyricks, is ſubmitted to your Lordſhips 
to determine. 

My Lords, I would not take up any of your Lordſhips Time unneceſ- 
ſarily; but I muſt not conclude, withoutexpreſſing the Indignation the Com- 
mons have at his traducing and vilifying the laſt Parliament, by that odious 
Parallel in the twenty- firſt Page of his Sermon preach'd at St. Paul's. 

My Lords, the Parliament he thus endeavours to blacken, was opened 
with ſo full an Appearance in both Houſes, that her Majeſty obſerv'd it 
with Satisfaction from the Throne ; and at the ſame Time her M ajeſty with 
Grief obſerved the Malice of ſuch Perſons who ſuggeſted the Church was 
in Danger; and deſired the Aſſiſtance of her Parliament to diſcountenance 
and defeat ſuch Practices. And in Duty to her Majeſty, to ſecure thg 
Quiet and Peace of the Kingdom, and to diſappoint the Deſigns of the 
Enemies of our Church and Conſtitution, both Houſes of Parliament came 
to the Reſolution, ſet forth by the Commons in the Articles of the Im- 
peachment which have been read to your Lordſhips. And the ſame Par- 
liament proceeded in this and other Matters which were before them, with 
ſo much Vigour, as well as Prudence, that in leſs than ſix Weeks her Ma- 
jeſty graciouſly took Notice, that their Proceedings had had a good Effect 
all over Eurepe. And at the Concluſion of the Seffion, her Majeſty, with 
great Goodneſs, declares how much the was pleaſed to obſerve their Una- 
nimity and Zeal throughout the whole Seſſion, againſt every Thing that 
tended to Sedition. It was this Parliament that fo chearfully concurr'd 
with her Majeſty in promoting and completing the Union of the two King- 
doms. Andit was the Gentlemen that compoled this Parliament, join'd by 
the Repreſentative of the other Part of the united Kingdom, who readily 
and unanimouſly aſſiſted ker Majeſty in diſappointing the Attemnt of the 
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nder to her Crown, whoſe chief Dependance was in the reſtleſs and 


ardi 
Count)” #, my Lords, is there any Ground he dutiful P 

And now, my s, is there any Ground to compare the dutiful Pro- 
ceedings of ſuch a Parliament, with what was done in thoſe unhappy 
Times, with which he would maliciouſly draw 2 Parallel? No, my 

„ And I may fafely venture to ſay, that *tis impofiible to find 

the leaſt Reſemblance between her Majeſty's glorious Reiga and that un- 

fortunate Adminiftration, except that there were then, 

Clar. Hiſt. of the as there are now, Miniſters of the Church, who by their 

Reb. Vol. a · p. 18. Function, being Meſſengers of Peace, ſet up to be the 

Trumpeters of Sedition, and Incendiaries to Rebellion. But, 

my Lords, the Commons hope, That the happy Period is now come, when 

even this Reſemblance ſhall have irs Determination ; for they entirely rely 

on your Lordſhips Juſtice to inflict ſuch an exemplary Puniſhment on 

this Offender, as may deter others from endeavouring to diſtract the 
Kingdom with ſuch groundleſs Diſtruſts and Jealouſies for the future. 

Lord Coningſby. M Lords, I am commanded by the Commons of Great 

Britain to aſſiſt, and endeavour to make good, the 

important Charge they have exhibited againſt the Criminal at the Bar: 

And becauſe I am leaſt able among all the Gentlemen that have that 

Honour, out of Indulgence to me I am aſſigned to the third Article, that 

wants leaſt to be ſupported. 

The Sermon preach'd by the Doctor at St. Paul's, and which has been 
read to your Lordſhips, from the firſt Word in the Title Page to the laſt 
Line in the Concluſion, is one falſe, malicious, and ſeditious Aſſertion, 
That the Church of England was under the laſt Reign, and is under the 
preſent, in the utmoſt Peril and Danger. 

The Proclamation which your Lordſhips have heard mentioned, and which 
was deſign'd by our glorious Queen, from whoſe Speech it took its Riſe, 
by your Lord ips, and the Commons who concurr'd in it, to bea Warn- 
ing to ſuch Incendiaries as the Criminal, not to trumpet amongſt the Peo- 
ple Suggeſtions ſo ſeditious, in order to cover Deſigns more dangerous, 
and which, God be praiſed, they are not yet ſtrong enough, nor never I 
hope will be, publickly to own ; ſhews this malignant Offender committed 
this Offence in Defiance of her Majeſty, your Lordſhips, and the Commons. 

he Proofs, which almoſt every Gentleman has brought to the two 
preceding Articles; and thoſe particular Inſtances that have been fo fully 
opencd by theſe Gentlemen who have ſpoke before me to the preſent, 
ſtews that it would be vain in me, and miſpending your Lordſhips "Time, 
to pretend to enforce thoſe Points, already fo fully made good. 

[ ſhall therefore very ſhortly, tho' I hope very plainly, lay before your 
Lordthips what are thoſe pernicious Deſigns the Doctor intends to cover, 
and at laſt hopes to bring to paſs, by his Preaching, Printing, and Publiſh- 
ing, not only round this Kingdom, but amongſt his Friends on the other 
Side of the Water, this ſeditious, I may ſay, rebellious Diſcourſe, for 
which he ſtands at preſent impeached by the Commons, 

And as it has been ſhewn your Lordſnips, by the Gentlemen that made 
good the firſt Article, that the Doctor, by reflecting on the neceſſary Means 
to bring about the Revolution, the Foundation on which our preſent happy 
Eſtabliſhment is built; by aſſerting that her Majeſty ought to depend up- 
on no other Title to the Crown but her ny one; deſign'd, by 
ſuch deſtruQtive Poſitions, to bring back the Pretender, with Popery and 
French Tyranny attending him, to govern the State. 

So it is as plain, from the whole Scope of his Sermon, that the Doctor, 
and all thoſe in Combination with him, have nothing more at Heart than 
to deftroy the preſent Church, as eſtabliſh'd by the wholeſome Laws of 
this Land, and that becauſe *tis moſt conſonant in its Doctrine and Diſ- 
cipline to that of the primitive Chriſtians, of any ſince the Lime of the 
Apoſtles ; and conſequently leſs agrecable with the flaming Opinions of 
ſuch Firebrands, who know not of what Spirit they are of: And this, in 
order to ſet up a Scheme of a Church, agreeable to the tyrannical one 
they have projected for the State: A Church, the Doctor's I mean, though 
in Pretence ee Ac that would be ready ſoon to be turned into a Mon- 
ſter, by adding to itſelf a Popiſh Head. 

A Church that will deſtroy all thoſe that brought about, and have ſince 
{upported, the happy Revolution. 

A Church, which upon Anti-Chriſtian Principles profeſſes Burning for 
Conſcience-ſake ; which the Doctor, like thoſe wicked Men whoſe Mer- 
cies are crucl, calls wholeſome Severities. 

A Church that will turn all the Bleffings we enjoy under the preſent 
Adminiſtration, into all thote Mileries we got rid of by the late glorious 
Revolution. 

I cannot doubt, therefore, but your Lordſhips will, out of Duty to the 
beſt of Queens, and in Juſtice to your Lordſhips and the Commons, deter 
others from ever being guilty of the like heinous Offence. 

Mr, Delben. M Y Lords, This Article of the Commons Impeachment 
contains one Criminal Poſition, That the Church of 
England is now in a Condition of great Peril and Danger under her Ma- 
jeſty's Adminiſtration, aggravated by an odious Parallel that affords a Preg- 
nant Proof of the true Spirit and Deſigns of this bold Offender. 

The Accuſation has already been fully made out by plain and poſitive 
Words in his Sermon; from which, as well as from many other Paſſages, 
I ſhall beg Leave to ſubmit to your Lordſhips Judgment, whether that 
wicked Parallel may not juſtly be turn'd upon him? Whether there is not 
more than Suſpicion that he, and all his Abettors, are conſpiring the 
Ruin and Deſtruction of the Church, when under the Diſguiſe of a Falſe 
Zeal they proſtitute her ſacred Name, to carry on dark and decp Deſigns, 
fatal both to Church and State? ä 

I ſhall only bricfly take Notice to your Lordſhips, that the Guilt of this 

fence ariſes from a plain Contempt of her Majeſty's Proclamation, and 
of the Reſolutions of both Houſes of Parliament ; moved by no Induce- 
ment, but an Eagerneſs and Induſtry ziot to let any Shadow or Colour eſ- 
cape, that may contribute to his Part in the grand Deſign, to be only ef- 
ſected by fomenting Diviſions and Diſtractions amongſt us. 

But, my Lords, in order to unveil the Doctor's Pretences, and to take 
away his trivial Excuſes, I beg Leave to repreſent to your Lordſhips, that if 
the whole Legiſlature had not, from a full Conviction of the Church's Se- 
curity and Safety, laid a ſevere Injunction againſt the publiſhing ſucha falſe | 
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8 Principles of ſome of her Majeſty's Subjects, ill- affected to their | 


or High Crimes and Miſdemeanors. 


and pernicious Suggeſtion, yet evident Truth ought to have taught hig; 
not to have tranſgreſs'd in ſo notorious a Manner. 

My Lords, when it appears that the Church ha: the Sanction of {© many 
and ſo good Laws to eſtabliſh and defend it; when the Veneration aud He 
votion to it, of ſo great a 2 of the People, is ſo viſibly x' d in cher 


ception bad been taken, that the Word are might carry the Reflection to the Counſel and 1 . Mined by the Lords ts «ffift Dr. Sacheverell, why were ale at the Bar, 
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Hearts, that the bad Examples and provoking Behaviour of this falſe Bro- 
ther, and of ſeveral others of the ſame Stamp, have not made the leaſt Abate- 
ment, or Impreſſion to its Diſadvantage ; when the Parliament, on all Oc- 
caſions, appears ſo forward and unanimous in their Zeal and Affection for 
it; when 'tis recommended and illuſtrated by the Learning, Piety, Wiſ- 
dom, Charity, and Chriſtian Moderation of ſo many of its chief Paſtors 
but, above all, when 'tis under the Protection and Government of a Su- 
preme Head, a true and conſtant Defender of its Faith and Diſcipline, 
who having already expoſed her Royal Perſon to Hardſhips and Dangers, 
to reſcue it in a Time of its utmoſt Peril, does continue daily to manifeſt 
the ſame Devotion, Piety, and tender Concern for it: Under this power= 
ful Alliance for its Support, can aught but Malice and Envy at its P:of- 
perity, can any one but an Incendiary or diſguis'd Enemy intfinuate, that 
the Church of England is not fenced and fortified with an inipreynable Bare 
rier againſt all Danger from open Attacks or Violations ? 

"Tis true, indeed, my Lords, that no human Care or Policycan prevent 
the Attempts and ſecret Conſpiracies of inteſtine Traytots. \ pers in the 
Boſom may ſting, though the Body be covered with the ſtrongeſt Armour. 
All that can be done is, to be watchful to diſcover and expoſe the Hypo- 
crite, to detect and puniſh his Crimes. The Commons, on this Occaſton, 
are here exerting their Part of this Duty, fully aſſured of Succeſs from 
your Lordſhips equal zeal and Juſtice. 

My Lords, You have now brought to your Bar a Clergyman, bound, by 
the ſtrongeſt Ties and Duty of his Function, to inſtruct and propagate the 
neceſſary Means for the People's true Happineſs in this World, as well as 
the next; yet your Lordſhips will find him proved to be a Trumpeter [ti- 
nerant of Sedition and Rebellion, firſt at Derby, then in Lenden; an Agent 
detach'd from that dark Cabal, whoſe Emiſlaries appear in all Shapes, and 
almoſt in all Places; an Aſſerter of ſuch peſtilential and unparallel'd Doc- 
trines, as at once overthrow the whole Conſtitution both of Church and 
State. He may perhaps urge a Precedent, in which it has been pleaded, and 


from the Pulpit, that an urgent Neceſlity can juſtify the Breach of Laws; 


and from others, that in particular Caſes they may be diſpenſed with ; but 
this Gentleman muſt be allowed the Infamy, to have ſtretched and improv- 
ed thoſe pernicious Fenets to the exalted Height of making all our Laws, 
Liberties, Religion, and Lives, held only at the precarious Pleaſure of any 
bold Invader ; for nothing can be a plainer Expoſition or Conſequence, 
when *tis taught, that no Oppreſſion, no Violation can juſtify an Oppolition 
to it. 

My Lords, the Commons have brought this Offender before you, with 
a View not only to detect and puniſh his Offence, but to obtain an Occa- 
ſion in the moſt publick and authentick Manner to avow the Principles, 
and juſtify the Means upon which the preſent Government and the Pro- 
teſtant Succeſſion are founded and eſtabliſhed; and this more out of a ge- 
nerous Concern for Poſterity, than for our own preſent Security. My 
Lords, we are ſo happy as to have a Sovereign on the Throne, whote Good- 
neſs, Juſtice, and Piety, leaves no Room for the leaſt Fear or Jealouſy; but 
we hope the Record of this Proceeding will remain a lating Monument, 
to deter a Succeſlor, that may inherit her Crowns, but nec her Virtues, 
from attempting to invade the Laws, or the Peuple's Kiynts; and if no, that 
it will be a noble Precedent to cxcite our Poſterity to wictle and tug for Li- 
berty as we have done. I. Iy Lords, I doubt not but her Majeſty will, with 
the greateſt Satis ſaction, tee the Government thus put upon a right and 
equal Foot, ſince thereby thoſe Bleſfings will be ſecured to future Ages 
which her happy Reign has planted amongft us; ſince therety the will 
entail a laſting Felicity on her Pcople, and prevent thote real Dangers both 
to Church and State, which at this Lime are fo falſly inſinuated. But, my 
Lords, if this ſhould not now be « iteCtually obtained, and by ſuch whole— 
ſome Severities as the Dector applauds and recommends, give me Leave to 
conclude, with a juſter Complaint than that ia his Anſwer, That hard is 
the Fate of that People, who after having been twenty Years in War, in 
Conjunction with ſo many great Allies, with the Expence of ſo much 
Blood and Treaſure, contending only againit Tyranny and Oppreſſion, 
and which we may juſtly hope 1s at laſt tubducd, ſhall then fee all Europe 
enjoy the Fruits and Benchts of our Labours ; and at the ſame Time, tho? 
her Majeſty's well-choſen Gencral ſhall at laſt bring home Peace, as he 
has ſo often the Laurels of Victory, to lay with humble Dutz at her Royal 
Feet; yet we, only we, mult be rendered uncapable of the common Bleſ- 
ſing, betrayed at Home to a perpetual Condition of Bondage, by ſuch Tatſg 
Brethren as are at your Lordſhips Bar. 

Then Lord Haverſham moved to adjourn to their Houſe above; and be— 
ing returned, and ſ:ated as before, Proclamation for Silence was made by 
the Serjeant at Arms. 

Lord Chancellor. Mr. Dolben, the Lords have taken Notice, chat at 
the Concluſion of what you ſpoke, you us'd tis Lxpretfion, ® as are of 
your Lerdſbips Bar; which Words are fo general, that their Lordſhips are 
of an Opinion that they want an Expianation. 

Mr. Dolben. My Lords, thoſc Words had relation only to the Priſoner 
at the Bar. 

Serjeant Parker, M* Lords, Your Lordſhins have heard the three firſt 

Articles of this Charge largely ſpoken to; it is my 
Duty, in Obedicnce to the Command I have been bonoured with by the 
Commons, to make good the Charges in the Fourth. I] am feulible how 
uncqual I am to ſuch a Work, both from my want of Capacity, and m 
preſent Indiſpoſition; but however, in ſuch Viannur as I can, I mall en- 
deavour it. 

This Article ſets forth, That He the ſaid Henry Sachevercil, in bis fi 
Sermon and Books, does falfly and maliciouſiy ſuggeſt, that her Majeſiy's Ad- 
miniſlration, b th in Hecleſiaſtical and Civil Aﬀfurs, t. nds to the Deftriicitn 
of the Conſtitution; and that there are An of Characters and Stations both 
in Church and State, who are Falſe Brethren, and de themſelves weaken, un— 
dermine, and betray, and do encourage aud put it in the Power vue, wha 
are profeſſed Enemies, to overturn and cftroy the Conſtitution and BE/tabliſh- 
ment: And chargeth her Majeſty, and thoſe in Authority under hor, 2b a 
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general Male-Auminiſtration; and di a publick Incendiary, be perſuades her | 


Majeſty's Subjefts to keep up a Diſtinction of Fattions and Parties, inflills 
groundleſs Fealouſies, and foments 5 rate Diviſions among them, and ex- 
cites and firs them up to Arms _ ym And, that his ſaid fo ape _ 

editious Sugpeflions may make the ſtronger Impreſſions upon the Minds 0 
2 e, he the ſaid Henr 5 does dete toreſt 4 per- 
vert divers Texts and Paſſages of Holy Scripture. 

This Article in general, is a Charge of Sedition under ſeveral Aggra- 
vations, and made good by almoſt ever edi- 
cations read before your Locdſhips in Evidence. | | 

he avowed Deſign of the Sermon is, to repreſent the extreme Perils 
and Diſtreſſes of the Church and Conſtitution from Falſe Brethren, that 
are in the Adminiſtration, and countenanced by it. 

He repreſents the Church in the utmoſt Extremity, thoſe Fences broken 
down, without which ſhe is naked and unguarded, her Altars and 'Sacra- 
ments NA herſelf deſerted, betrayed, undermined, and perſecuted with 
- jolence, bleeding of her Wound;, her Enemies openly calling for her 

efltruttion. 


he Nation, ſunk into the loweſt Degree of Corruption, ſwarming 
and over-run with Athei/ts, Deifts, Socinians, Hypocrites, Villains, Rebels, 
Traytors, Correſpondents with the Devil, nay, with Men that are them- 
ſelves the wor of Demons. 

The Gzvernment, ſo far from applying a 1 that all this is done 
openly, with Impunity, without 5 in. gee : Nay, the Perſons from 
whom the Miſchiefs ariſe, are ſuffer'd to — themſelves into Seminaries, to 
propagate Atheiſm and other helliſh Principles, are let into the Adminiftration, 
they are in Places, Places are given them as the Reward of betraying their 
Parties, they engroſs all Places, they are Perſons of Characters and Stations, 
nay, they are Chief. 

Nor is this done in any Repreſentation to thoſe, that by making new 
Laws, or putting in Execution the old, _— regularly cure the Miſ- 
chiefs; but in a popular Harangue from the Pulpit: Not in Terms of La- 
mentation, not as Grounds of Humiliation, or in a Language that might 
become one that thought the only Arms of the Church to be Prayers and 
Tears; but with all Malice, Bitterneſs, Reviling, Inſolence, endea- 
vouring to raiſe in his Auditors the Paſſions himſelf puts on, and point- 
ing out (as far as he dares) to Arms and Violence for a Cure, and not fo 
much as offering any other, 

Theſe are the Colours in which he paints our Condition; and thus he 
chuſes to ſhew the Zeal and Duty he profeſſes to the beſt of Queens. 

But fince he pretends in great Meaſure to deny or evade the Charge, it 
may not be amiſs to look a little more particularly into his Sermon, and 
take a View of the Scheme of it, and of ſeveral Paſlages therein. 

The Crime he profeſſes to ſhow the Miſchiefs of in his Sermon, is falſe 
Brotherhood : The Method he propoſes to treat it in is, 

1. To deſcribe the Crime, and to ſhow who are Falſe Brethren, and upon 
what Accounts ; and he conſiders it both with ReſpeR to the Church and to 
the State. 

2. To ſhow the Dangers: And, 

3- The Guilt and Folly of this Sin. And, 

4. (That it may appear that all the Crimes and all the Treacheries he 
mentions are not mere Suppoſitions, but Realities, at this Time,) He un- 
dertakes, as a Conſequence of all, to ſhew what mighty Reaſon we have at all 
Times, more eſpecially AT PRESENT, to flick to the Principles of our Church 
and Conſtitution, and to beware of, and mark all thoſe Falſe Brethren who deſert 
or betray them. 

believe the firſt Clauſe of this Article will fo clearly be prov'd from the 
Paſſages that more directly concern the Second and the Third, that I deſire, 
for ſaving your Lordſhips Time, to begin with thoſe two Clauſes, and 
then to return to the Firſt afterwards. 

I begin therefore with the ſecond Clauſe, That the ſaid Henry Sacheve- 
rell, in his Sermon and Books, doth falfly and malicioufly Suggeſt, that there 
are Men of Characters and Stations in Church and State, who are Falſi 
Brethren, and do themſelvrs weaken, undermine, and betray, and do encourage 
and put it in the Power of others, who are profeſſed Enemies, to everthraw and 
deſtroy the Conſtitution and Eſtabliſhment. 

To make this out, I beg leave to obſerve, that in entering upon his ſe- 
cond Head, that is, to ſhew the great Peril and Miſchiefs of theſe Falſe Bre- 
thren both in Church and State, he aſſerts, pag. 15. That they weaken, un- 
dermine and betray in themſelves, and encourage and put it in the Power of our 

profeſs'd Enemies to overturn and deſtroy the Conſtitution and Eſtabliſhment of 
both. This, therefore, runs through his whole Diſcourſe; and, being 
affirm'd of Falſe Brethren in Fonts mult be very applicable to every ſort 
of falſe Brother. If then there be any Perſons of Characters and Stations 
whom he repreſents as Falſe Brothers, then he has, in the Place mentioned, 
affirm'd of THEM, and undertaken to prove, that THEY weaken, un- 
dermine and betray, and put it into the Power of others ta overturn and deſtroy 
the a pry and Eſtabliſhment. 

And as to that, he comes under his third Head, pag. 21. to ſhow the 
Malignity and Guilt of tl.is Sin, in reſpect of the World, and begins it 
thus, (pag. 21, 22.) What a vaſt Scandal and Offence mult it be to all 
« Perſons of Piety and Integrity, to fee Men of Characters and Stations 
« thus ſhift and prevaricate with their Principles, and ſtarting from their 
« Religion, upon any Occaſion of Difficulty or Trial, and like the Diſ- 
« ciples flying from and forſaking our Saviour when his Life lay at 
« Stake; to fee Men's Opinions fit as looſe almoſt as their Garments, to | 
ce he put on or off for Convenience: what can unwary Perſons conclude 
« from this Tergiverſation and Hypocriſy, but that all Religion is State-Craft 
« and Impoſture? That all Godlineſs is Gain, and that the Do@rines of 
« the Church lie not ſo much in her Articles, as her Honours and Re- 
«K venues f 

This is a full Charge of Fa/ſe Bretherh;od upon thoſe Perſons of Cha- 
raters and Stations, and exemplifying in them the Malignity of that Crime, 
which is the Subject of his Diicourie : The Conſequence is plain, that he 
here charges them with Falſe Brotherhood; and having before aſſerted, 

That all /uch Falſe Brothers weaken, undermine, and betray, and put it into 
the Power of others to overturn and geftroy the Conſtitution and Eſtabliſhment ; 
he has not only ſuggeſted, but maintained, that there are Perſons of Cha- 


Part of the Sermon and 


184. 7% Trial'of Henry Bacheverell, D. B. 


racters and Stations that weaken, undermine and betray, aud jut it ints the 
Peer of others to deſiray the Confiitution aud Eſtabliſbmeut. | 
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9 Ann. (700 
In his Anſwer, put in before your Lordſtilps to the Articles of Im... 
ment, he would divide the Charge in this Claule ; and (1). As to the 0 
ſting that there are ſuch Perſons who are Falſe Brethren ; he ſays THC 
n . ſaid — are Perſons of Charatters and Stations that are — 
rethren, not reſtraining it to the higbeſt, it would not be ei & 
TR or . ad, YG 1 8 fut, 
2.) As to the weakening, undermining, and betraying in 
ce putting it into the " of profeſſed Enemies to Fo — 8 
the Conſtitution, he ſays, he has not ſuggeſted that of Perſons of 0 
racters and Stations; but the Mention of thoſe Perſons, and the Ex = p: 
of weakening and betraying in themſelves, and enabling others to d. FN - 
Conſtitution, are twelve Pages aſunder. 9% 

(3.) He mentions ſome, which he thinks do weaken and betray the ( 
ſtitution, but has not ſaid any of them are Men of Characters and Stating 

In anſwer to theſe Gloſſes, I might ſay, that if this were meant ON 
the higheſt Characters and Stations, nay though it were true too, the af, p 
ing this of them would be criminal, and in the Manner he docs it 1505 
ſo. All ſubordinate Magiſtrates, of whatever Station, may be W. 
complained of, and called to account; but the meaneſt are no: to be o 
duced and libelled, nor the Government upon their Accounts. 8 

But this I offer. The Words, if not reſtrained to thoſe of higheſt Ci 
racters and Stations, neither are they reſtrain'd to the loweſe ; and * 
Truth, ſtrike all, and fo were intended, as other Parts ſhow. Sh Bas 

Itis no Excuſe, if he ſcandalizes Perſons of the higheſt Characters and 
— * 5 does not ſcandalize them only. 

t is no Excuſe, when he ſpeaks opprobriouſſy, in genera! Te 
Men of Characters and Stations, without ding viſio, to his A - 
to diſtinguiſh upon his Defence, and pretend he meant only ſome few 4 
the meaner Sort; that is, that when he was ſpeaking of the Miſchief 4 
Malignity of this Crime, and ſhowing how Great it was, his Aſſertion 
concerning Men of CharaCters and Stations in general, was meant on! of 
* in whom the Miſchief and Malignity is /ea/t. l 

o, it is a 2 Arraignment of the Government throughout, and 
as ſuch he muſt anſwer for it. And to put this out of Doubt, he has told 
us, Page 26. in Scripture Words, That the Church's Adverſaries are Chief, 

For what he talks of ſeveral Senſes, in which he ſays he takes Fate 
Brethren in the Sermon, *tis not at all material in what Senſe he chars 
thoſe Perſons with Falſe Brotherhood, if in Conſequence thereof he chares 
them with betraying the Church, and empowering its Enemies to deltr, 
it. The charging them with being Falſe Brethren had been a Fault, - 
that is a Term of Reproach, which, with him, carries juſt as much M. 
lignity as he pleaſes, even to ſomething analogous to the Sin againſt the II, 
Ghe/?, and rendering them the w:r/? of Demons. But the Streſ; gf 
this Acculation, is the Treachery they are charged with as Falſe Prethren, 

2. In the next Place, therefore, he denies that Part of the Chars: 
and for this ſhrewd Reaſon, that the two Expreſſions are twelve Pages 
aſunder: An Anſwer I admire to ſee put in upon fo ſolemn an Occaſion! 
As though the Falſe Brotherhood he Go the Danger of, and the Falſe 
Brotherhood he ſhows the Malignity of, had no Relation to one another 
becauſe twelve Pages aſunder. f 

3. He mentions ſome that he affirms to be Weatners and Betrayers, &c. 
but ſays he does not ſuggeſt theſe to be Men of Characters and Statins, 
All the Inference to be drawn from that, is, either that there are, beſides 
theſe, ſome other Weakners and Betrayers that are Men of Characters and 
Stations; or that me of theſe are Men of Characters and Stations, 
though he hath not ſaid ſo; which is no Excuſe for him. For though be 

. — D 
hath not deſcrib'd every Sort of Weakner or Betrayer, and though he hath 
not told us hich Sort of Weakner or Betrayer he ranks the Men of Che- 
racters and Stations under; yet he has in genera) charg'd Men of Cha- 
racters and Stations with Fafſe Brotherhood, and as Falſe Brethren to be 
Weakners and Betrayers, Ce. 

IN the next Place, I wou'd lay before your Lordſhips the Proof of th: 
third Clauſe of this Article, which ſays, That Dr. Sachevercll charges he- 
Majeſty, and thſe in Autherity under her, with a general Male- Adminiſtratin. 
Every part of the Sermon makes out this, repreſenting the whole Nation 
in the utmoſt Diſorder and Confuſion, and the Magiſtrates, inſteal 
of applying a Remedy, rather increaſing the Diſtemper. 7 

Page the 14th is a very home and direct Charge upon the Government. 
It comes under that Part of the Sermon, where he is deſcribing Falſe 
Brethren with relation to the State; and when he hus declared very largely 
what they de, and what they Held, he goes then to what they are 2 
to do; He ſays, © Theſe falſe Brethren in our Government do not ſingly, 
in private, ſpread their Poiſon ; but (what is lamentable to be ſpoken, 
dare ſuffer'd to combine into Bodies and Seminaries, wherein Athciſn, 
ce Deijm, er ge Socinianiſin, with all the helliſh Principles of Fauc- 
e trciſm, Regicide and Anarchy, are openly profeſs'd and taught, to corrupt 
* and debauch the Youth of the Nation in all Parts of it, down to Pol- 
<< terity, to the preſent Reproach and future Extirpation of our Laws and 
% Religion.” 

The ſuffering theſe Things is a direct Charge upon the Adminiſtration; 
and he i Lfreck declares ĩt "Pos he paar wel, has this is to rs, wat 
of cur Laws and Religion; that is, of thoſe that do not mend, or do not ex- 
ecute the Law: And he brings it Home to the firſt Clauſe, when he de- 
clares the Conſequence to be the Extirpation of cur Laws and Religion. 

The Paſſage I before read, Page 22. concerning Perſons of Charafte 
and Stations, likewiſe proves this: For what can be a greater Charge upon 
the Adminiſtration, than to accuſe the Miniſtry of putting into publict So- 
tims Falſe Brethren, that betray the Church, and impewer others to d 
it? That the Expreſſion there is ſa general, as to reach 40 in publick Sta- 
tions, I have before obſerv'd; and that it is ſo meant, may be thus made 
plain, In the ſame Paſlage he is apprehenſive that thoſe Perſons Behaviout 
ſhould give Occaſion for believing Religion to be but State Craft ; that is, ® 
Stratagem us'd by the State to ſerve its own Ends: ** That the Dactrira 
H the Church lie not ſo much in its Articles, as its Honours and Revenue; 
which Honours and moſt tempting Revenues are in the Hands af the Crows, 
and thoſe that are byaſs'd by them muſt be byaſs'd by the Crown and the 
Adminiſtration. 

Page 23. A Falſe Brother is repreſented as relinguiſping his old Fried 
and Principles, and betraying his own Party fer the little ſordid Lucre 9 
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(701 1709. H. L. 
44 Place or Pr .” Here is a plain Repreſentation of a Villain ſel- 
ling his Conſcience; the Price is Place or Preferment, the Buyer that pays 
him that Price, muſt have the Diſpoſal of thoſe Places and Preferments ; 
10 that thoſe Falſe Brethren are not only ufer d, but made ſuch by the 
Adminiſtration. ' | 3 8 

That the Falſe Brethren, which he mentions, as put into Places, are 
put in by our Governors, he plainly ſuggeſts, Page 18. when, he bids the 
Governors conſider whether they are fit to be intrufted, eſpecially with the 
Guardianſhip of our Church and Crown: For to what Purpoſe is that quali- 
2 Admonition, if the Governors put ſuch Perſons into no Places at all ? 
Admonitions to Temporal Governors, with reſpe& to mere Matters of 
Government, tend only to affront em, if preſent, but can have no other 
Effect, when they are abſent. 3 | 

Let the Preface to the Derby Sermon, without any Obſervation or 
Comment upon it, conclude this Head: Now, when the Principles and 
« Intereſts of our Church and Conſtitution are ſo ſhamefully betray'd and 
« run down, it can be no little Comfort to all thoſe, who wiſh their Wel- 
« fare and Security, to ſee, that notwithſtanding the ſecret Malice and open 
« Violence they are perſecuted with, there are ſtill to be found ſuch worthy 
« Patrons of — who dare own and defend them as well againſt the rude 
and preſumptuous Inſults of the one Side, as the baſe undermining 
« Treachery of the other.“ For I omit to repeat what has been obſery'd 
upon the third Article, or upon the former Clauſe ſpoke to by myſelf. 


I RETURN now to the firſt Clauſe of this Article, which runs thus : 
« That he fare that her Majeſty's Adminiſtration, beth in Church and 
« State, tends to the Deſtruftion of the Conſlitutton.” 

This is made out from what has been ſaid on the other two; for, if 
Men of Characters and Stations in Church and State, that betrdy our Con- 
ſtitution, and encourage and enable others to deſtroy it, come into their Places 
through the Adminiſtration ; if the general ale- Adminiſtration of her Ma- 
jefly and thoſe in Authority under her, conſiſt in Part, in preferring and en- 
couraging, at leaſt not diſcouraging thoſe Perſons that betray and d-/lroy the 
Conſtitution ; the neceſſary Conſequence is, that all thoſe fatal Miſchiefs 
complain'd of ariſe from the Adminiſtration, which therefore plainly tends to 
the Destruction of the Conſtitution. 

Beſides, having involv'd all thoſe, in this Deſcription of Falſe Brother- 
hood, who defend Toleration ; and having declar'd the Church's Adverſa- 
ries Chief : Conſidering who tis Chief, and what Promiſes have been made for 
Continuance of the Toler ation; his Inſolence ought to be treated rather 
with Indignation and Contempt, and a juſt Puniſhment, than vouchſaf'd 
an Anſwer, 

As to the next Clauſe; ** And as a publick Incendiary, he perſuades her 
« Majeſty's Subjects to keep up a Di/tintion of Fattions and Parties, in- 
« ftils groundleſs Jealouſies, and foments deſtructive Divifions among 
« them, and excites and ſtirs them up to Arms and Violence; tis ſuffi- 
cient in ſhort to ſay this: | | 

What he advances againſt the Foundation of the preſent Eflabliſpment, 
and againſt the Adminiſtration, is as an Incendiary. 

That he perſuades Men to keep up Diſtinions, and inſtils groundleſs 
Fears and Jealouſies among them, is plain, from the Drift of al he ſays; 
from his Language of forſaking old Friends and Principles, betraying their 
Party, which he makes to be the great Crime of thoſe in Places, and goes 
to ſhew the Folly of it, pag. 23. 

And though he pretends, in his Anſwer, that he invites Schiſmaticks 
into the Church, it is only on thoſe Terms, that they comply with his 
Notions to a Tittle: He makes no Allowance for human Frailty, for 
Prejudice or Ignorance, and in ſome Inſtances expreſsly diſallows 'em; 
and thoſe who are ſo weak as to fancy the Church in any Particular not 
to be in the right, tho” in all others they would fincercly and conftantly con- 
form to it, even they muſt continue Schiſmaticks ſtill: If, with theſe miſ- 
taken Opinions, they communicate with the Church, they are Falſe Bre- 
thren, and as ſuch to be abborr'd: And yet if they do not, they are not 
to be tolerated. 

Nay, whoever has ſo much Compaſſion for ſuch a Caſe, as to think it 
might be tolerated, is a falſe Brother too, as defending Toleration, which is gi- 
ving up ene Point of the Diſcipline of the Church, and encouraging the Schiſm. 

For, though he ſeems in Mor di to approve of an Indulgence to Conſcien- 
ces truly ſcrupulous, yet in Reality he approves none; ſince he admits not 
any one to have a 9 truly ſcrupulous that differs from him, but all 
ſuch are Fa ſe Brethren, Villains, and to be ſtigmatiz'd with all the other 
Names of Keproach he is ſo liberal of. 

As to Fears and Fealoufies, thoſe are naturally produc'd by theſe Repre- 
ſentations of the Dangers the Church and Conſtitution are in; and as thoſe 
Dangers are merely imaginary, thoſe Fears and Jealouſies are ground es. 

As to his inciting her Majeſty's Subjects to Arms and /ilenge, that he 
does it is moſt manifeſt, 

The ſpreading among the People ſuch hideous Repreſentations of an 
evil Government, ſuch Outcries f the Church and true Religion being under- 
min'd, betray'd and expos'd by thoſe in the Adminiſtration, naturally tend to Re- 
bellion. And therefore at Common Law, as we find it expreſs'd in our 
Law Books, to * bear the People in Hand (I give the very Words), that the 
King's Government was erroneous, heretical or. unjuſt, whereby the Manner of the 
Government was arr..ien'd or impeachd, was High-Treaſon. 

The Paſſion, Heat and Violence in this Sermon preach'd in publick, could 
be intended for nothing elſe but to raiſe the Paſſions of thoſe that heard it. 

The People are call'd upon zo put on Reſolution and Caurage, they are al- 
ſur'd the Cauſe at preſent requires the braveſt Reſolutions; he exhorts them 
to contend earneſtly for the Faith; having elſewhere ſhewn againſt whom, 

againſt Falſe Brethren, againſt the Enemies he had deſcrib'd, ſuch as have 


Places and Preferments, are Men of Characters and Stations; ſuch as are Chief 


x at preſent profper, and denounces Mie againſt the fearful Heart and faint 
ands. 


The Expreflion of Handing Ly her Mijefty with Lives and Fortunes, and of 
ſacrificing them in her Service, being now become a familiar Phraſe, for af- 
iſling her in War, thoſe Expreſſions are affected. 

In the Dedication of the Derby Sermon he extols thoſe, who are for 
maintaining what he calls for/aten Truth, with their Lives and Fortunes. 

And in the Sermon at St. Paul's, pag. 9, 10. the Readineſs to ſacrifice 
Lives and Eflates in V indication of the Church, is repreſented as ſo Nable 


* I, William's Caſe in 2 Ralli Reports, pag. 89, 90. 
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for High Crimes and Miſdemeanors. 
| a Reſolution, that in Compariſon to that, Obedience to her Precepts, that 
| iz, a good Life, is but as the one thing neceſſary in the Goſpel, only an ex- 
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erf itch of Perfection, only as the ſelling all his Gocds, and gi- 
ving the Price to the Poor, was to an exact Obſervance of the whole 
Moral Law. 


But in the Dedication of the St. Paul's Sermon he ſeems to avero this 
Deſign ; he pretends not his Sermon to be Chriſtianity, but owns it to be 
Peliticts; not preaching Peace, but ſounding a Trumje!, For he ſtates the 
Objection, Thar the Pulpit is not a Place for Peliticks, and that tis the Buſineſs 
of a Clergyman to er, Peace, and not to ſount a Trumbet. What's his An- 
ſwer ? Does he deny the Objection to extend to himſelf? No, he admits 
it, and juſtifies it by Pretence of a Divine Command, and treats the Ma- 
xim laid down in the Objection with Scorn, as contrary to the expreſs 
Word of God. | | | 
In his Answer to this laſt Part of this Clauſe, he ſeems firſt to repre- 
ſent it as incenſiſtent with his Poſition of the utter Illegality of Reſiſtance to 
the Supreme Power on any Pretence whatſoever, and with his Profeſſions 
of Loyalty to her Majeſty z and then attempts to cute it (as his Expteſ- 
ſion is) by a Paſſage in the Derby Sermon. 

As for the latter, I think it rather a Juſtification of the Charge; for the 
Paſſage aſſerts, That every Man has, by God and Nature, a Commiſſion te 
ENGAGE the Enemies * the Conſtitution; that is, (as he has painted 
them) the Queen and her Miniſtry, 8 | 

The other is founded on a Suppoſition that he is never inconſiſtent; a 
1 civil Compliment to himſelf, but as it happens, very falſe. 

ut to conſider this Part of the Anſwer a little more particularly, As 
he has here managed the Matter, I own there is in this Particular no In- 
n We ſay, he has ſlirred up her Majeſty's Subjetts 1s Arms and 
Violence: He ſays, he has declar'd all Roſiſtance unlawful ; yes — all Re- 
ſiſtance to the Supreme Power; but he has never declar'd Reſiſtance to 
her Majeſty unlawful, He maintains the utter Illegality of Reſiſtance on 
any Pretence whatſoever to the Supreme Power, but no where ſays, that 
in the Supreme Power he includes her Majeſty, or that it is illegal to reit 
her. The utter /llegality of Refiftance to the Supreme Power, upon any Pretence 
whatſoever, her Majeſty's protefled Enemies will come into, and labour 
for; meaning only to condemn the Reſiſtance that was made againſt King 
James the Second, which brought about the Revolution, and any Refiſt- 
ance that hall be made againſt the Pretender, whenever he comes; and 
Dr. Sacheverell goes no further, Fed 

Thole Enemies of her Majeſty have, ever ſince the Revolution, made 

it their Buſineſs to blacken it, to raiſe Scruples in People's Minds about 
it, and to make the Adminiſtration odious : Ihe ſame Methods arc ad- 
vanced by Dr. Sachevereli into the Pulpit ; and if thoſe Methods are to ap- 
pear in the greateſt Aſſemblies, on the molt ſolemn Occaſions ; it the Re- 
volution mult be attack'd on a Day when her Majeſty has appointed it to 
be Commemorated; if her Majeſty's Reign is to be arraign'd in Publick, 
and an Appeal made to the Paiſions of the People; let it be attended with 
what Prefeſſions it will, it equally ſtrikes at her Majeſty and the Eftabliſh- 
ment; and the Commons could not but think themſelves oblig'd, in Du- 
ty and Gratitude to her Majeity, and in Juſtice to the whole Nation, to 
call him that uſed em thus to a publick Account: And let this Gentleman 
commend his own Loyalty as much as he pleaſes, 'tis plain that in this 
Sormon he is doing the very ſame Vorl, and in the very ſame Method, 
with theſe that dijown Alleg:ance to her Majcſty. 
My Lords, Permit me to obſerve a littic his Management of this Text: 
Suppoſing the Doctor to be right as to his Do#trine, and that he believes 
hin:ſelf to be ſo; and that he is ſincere in his Profeyſions of Loyalty to the 
Queen. For | am not now going to diſpute or limit the Doctrine of Non- 
Refiſtance, which was the Buſineſs of thoſe Gentlemen that ſpoke to the 
firſt Article, i . | 

By Falſe Brethren in the Text of this Sermon were meant, thoſe who 
pretended to be Chriſtians, but really were t. Dr. Sacheverell ſzems fo tg 
underſtand it; and therefore to declare thoſe to be Falſe Brethren in the 
CHURCH, that pretend to be of the Communion of the Church of EA 
gland, but are not; that live in its Communion, but own not its Doctrines 
and Authority, By like Analogy, Falſe Brethren in the STATE are 
ſuch, that perhaps twallow the Oaths to the Queen; or if they go not ſo 
far, yet take the Benefit of her Laws, her Courts, her Protection, yet de- 
ny her Allegiance, and are for another Prince. A juſt and well- managed 
Reproof of theſe had becn a noble Topick for one that pretends all this 
Zeal for the Queen. But they ate wholly paſs'd by, they are not to be 
blam'd, there's no Danger from them either to Church or State. Who 
then, according to the Doctor, are Falſe Brethren in the State? (He was 
hard put to it to ſubſtitute ſome others in their Place.) They muſt be 
only thoſe who one IA ay or other oppoſe the Doctrine of Nen Reſiſtance up- 
on any Pretence whatſoever, whom he deſcribes in ſeveral invidious Inſtan- 
ces, and in all poſſible Terms of Reproach. "This ſcems ftrange; 

1. This being, as he fates it, an Error in a Doctrine of the Church, 
the holding it is only one Branch, one Inſtance of Falſe Brotherhood in the 
CHURCH; and therefore not ſo proper to ſtand for a diſtinct Head of 
Falſe Brethren in the ST AT E. 3 

2. The bare denying or not believing the Doctrine of Non-Reſiſtancs, 


| ſuppoſing it true, does not denominate a Man a Falſe Brother in the &TAIE. 


Suppoſe then a Man own the Queen's Titie, be ſatisfied with her Ad- 
miniſtration, in Love with her Reign, convinc'd that ſhe has principally 
at Heart his Intercit, and the * r- of all her Subjects; belicves 
that upon the Continuance and Quiet of her Government depends the Pre- 
ſervation of our Liberties, and thoſe of all Eurcpe, and accordingly obeys 
and ſerves her with Sincerity and Z.cal, and thinks all Reſiſtance to her 
utterly unlaveful; is this Man a Falſe Brother in State, a Rebel, a Trai- 
tor, becauſe he thinks Reſiſtance was lawful at the Revolution, and may 
be ſo whenever the ſame Breaches of the Conſtitution are repeated ? 

Is hea Rebel to THIS QUEEN, becauſe there poyjibly may happen 
a Caſe, wherein he may reſiſt another Prince, if that Prince ſhould do what 
he's ſure SH E never will? ; 

At moſt, that Miſtake only expoſes ſuch a Perſon more eaſily to be mil- 
led: He may be in more Danger ot becoming a Rebel to a Prince he ſhall 
be diſſatisfied with, but 7s not therefore a Rebel to a Queen he loves. 

How then comes this fingle Inſtance of Falſe Brotherhood in State to 
be infiſted on, which at moſtſhevys, not that the Perſon i, but only that per- 


hapy 
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"haps he may become a Falſe Brother; and thoſe 
where Perſons plainly are Falſe Brethren in State ? 

Further, This Doctrine being, as the Doctor ſays, a fundamental Doc- 
trine in State, urged with Warmth and Jebemence, one would expect ſome 
Inference to de drawn from it: One would — that he, who had ſo 
great a Zeal as the Doctor profeſſes for her Majeſty, and had fo triumphantly 
eſtabliſhed abſolute Non-Reſiſtance, would have fallen in fo far with the 
Buſineſs of the Day, and have made ſo much uſe of his Favourite 
Doctrine, as to diſſuade from Rebellion; and when he had taken Notice of 
theſe falſe Steps in the Adminiſtration, that he ſhould have perſuaded the 
People to make proper Applications for Redreſs, but to be careful not to 
let the Faults of the Miniſtry cauſe em to forget their Duty ts the Juen. 
But there's not the leaſt Exhortation to that Purpoſe, 

All this ſeems ſtrange, taking it for granted that the Doctor is ſincerely 
zcalous for the Queen. 

Give me Leave, therefore, to make another Suppoſition : Suppoſe this 
Zcal is but pretended to the Queen, but really for another, and that he 
thinks the other his rightful Prince; your Lordſhips will find all con- 
ſiſtent, every Expreſſion, and the whole Procedure exactly juſt. 

In Conſequence of that concealed Sentiment, tho' he dare not directly 
commend thoſe who own the Pretender, yet neither will he reprove them 

as F. Iſe Brethren in the State; ax; being, according to his Opinion, the 

only Perſons who perform their Duty in it. Therefore the true Notion of 
Falſe Brotherhood muſt be dropt; and inſtead of it, they that hold Re- 
ſiſtance lawful in Caſes of Extremity, and particularly in that of the Re- 
&:lution, are to be fallen upon; for they are really Rebels and Traitors in 
his Senſe, becauſe they directly overthrow all the Title which the Diſ- 
affected here would fancy for the Pretender. 

As long as the Revolution ſtands unimpeach'd, that Perſon can have no 
Title, let his Pretence be as favourable as he pleaſes : If the Reævolutien 

: ſtands, the Laws which are founded upon it ſtand too; and thoſe Laws 
concerning the Right and —_— of the Crown, are abſolutely binding ; 
and therefore, whatever Right he could wiſh * to believe him to have, 
all /hat Right, all that Pretence of Right i as effectually barr'd, as all the 
Right which thoſe who ſtand in the Courſe of Deſcent before the Princeſs 
Sophia of Hanover would have h 
bound, whenever GOD, for our Sins, ſhall take from us her Majeſty 
without Iſſue. 

This Principle therefore is fundamental to the 
the Matter thus, accounts for all that Rage againſt thoſe that diſpute this 
Doctrine, as extended to the Cale of the Revolution, for his fo often re- 
peating this to be the Baſis, the fundamental Principle of the Conſtitution. 

This ſhews clearly, why neither in the Sermon, nor Defence, he has once 
mainta'n'd the Illegality of Reffftance to her Majeſty. 

This ſhews, why this 1 Principle is fo totally forgot to be pred 
by him upon the People; no Inference from it, that thoſe Miſmanage- 
ments ought not to make them forget their Duty to the Queen; not one Per- 
waſre to Ob-dicnce to her; not one Admonitien againſt the Conſequence of 
Falſe Brotherhood in the State, that it was apt to make People rebel; 22 
cooling the People, with telling 'em that Prayers and Tears were the on] 
Arms of the Church ; that they ought to do their own Duty, ſubmit 
wholly to the Queen, and thoſe in Authority under her, and leave the reſt to 
GOD. Theſe were the natural Conſequences of this Doctrine of Non- 
Reſiſtance ſo violently contended for, but not one of them purſu'd or 
ment:on'd. 

And perhaps his made him chuſe to defcribe the Caſe of our Church, 
p- 26. in the Words of the Prophet in the Lamentations, which are in ch. i. 
ver. 4, 5- (tho' not truly cited in his printed Sermons) The Mays of Lion 
NicUrN for a time, and her Gates are deſolate, her Priel. figh, and the in Bi- 
terneſi, becauſe her Adverſaries are chief, and ler Enemics AT PRESENT 

oper. 
5 15 Lords, That Book was wrote juſt after Nebuchadnezzar's taking 
Fer wſalem ; and the Condition of the Fews then, which is thought proper 
by him to give an Image of our's nw, was this: 

They were inſlav'd, their Xing in a Foreign Country, fripp'd of his Crown, 
and the Prince then Neigning was an Ohr., that had no other T:tle but 


Poon and Force. 
hus has the Doctor, out of his tender Concern for ber Majefty's Per ſen 


and G:vcrnment, thought fit to expreſs his Sentiments. 


THE laſt Part of this Charge is that of JPre/ting and Perverting divers 
Texts and Paſſages of Holy Scrip;ure. This may not perhaps ſeem 10 pro- 
per for me to ſpeak to; but being part of my Province, I ſhall apply to it 
without any Apology. 

My Lords, As wicked and corrupt as Doctor Sacheverell would repreſent 
this Nation, he very well knew, that the Holy Scriptures are had in that 
juſt Veneration and Regard, that whatever is cited thence has a particular 
Influence upon the Minds of the People; whatever Story can be brought 
thence as a Parallel, whatever Expre//tons taken thence are made uſe of, to 
paint the Beauty, the Deformity, the Dangers of the Preacher's Sub- 
ject, give a ſtrong Impreſſicn, fire the Zeal of the People, alarm their Paſ- 
ſims, and make em fancy they hear the Face of GOD, when they hear 
His Words repeated. 

This the Doctor &nerv, and your Lordſhips will ſee what uſe he makes of it. 

When he ſpeaks of the Perils of the Church, which her Maje/ly, your 
Lordjhips, and the Commons could not ſee, the Scripture is to be Fade for 
a Story, that may be brought to match the Caſe, and to give an Opportu- 
nity under other Names, to ſpeak a h Falſhood concerning all theſe. 

t happens, there is on? remarkable Story in the Holy Scripture about 
a M flute of Danger, but unfortunately it fuits net the Caſe, as told there; 
however, it gives a Handle, and he can make from it a Story to his Purpoſe. 

Accordingly he ſays, pa. 21.“ When Eliſha, the great Prophet of GOD, 
« was ſurrounded with an Hoſt of Enemies that ſought for his Life, his 
% þlird Servant beheld not the Peril his Maiter was in, *till his Eyes were 
„opened by a Miracle, and he found himfelf in the midſt of Horſes and 
«« Chariots of Fire.” 

"This Story hh told is extremely happy for him; for hence the People 
are to under{tand % to be the inhere Prophet ; and the Deen, L:rdas and 
Commons, blind at leatt, tho' not his Servants. 

But the Story in Holy Writ is directly contrary; and it was only 
the bin Seryant /ancied they were in Danger, when realy they were not. 
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giving plate to the Devil, but not to any other. 
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Inſtances paſs'd over. 


The Story is in 2 Kings, Chap. vi. and, as told there, is thus. 
King of 52 at War with heel, being inform, ne” what be laid! 
his Bed-Chamber was told to the King of Hral by Eliſba the Prophet. 1 
ſolved to ſeize Euiſba; and hearing he was at Dotban, Ver. x 4. (15 te. 
give your Lordſhips the very Words) He ſent thither Horſes and Cbarioss mo 
2 Hoſt, and they came by Night, and campaſs'd the City about. Ver. 20 

nd when the Servant of the Man of Gd was riſen eariy, and p:1/ foe 
beho.d an Heft compaſs'd the City both with Horjes and Chariots : And þj; 2 
vant ſaid unto him, Alas, my Maſter, how ſbal. we do ? [This is the blind $, ; 
vant, that the Doctor ſays iaw no Danger.] Ver. 16. And he anſiver d, Pl 
| | Ver. 1 
And Eliſha pray d, and ſaid, Lord, I pray thee cpen his Eyes, that be f 
And the Lord open'd the 55 of the 4 0 "Ho nd he . and 00 4 
Mountain was full of Horſes and Chariots of Fire. The Doctor's Expat. 
tion is, That this Heavenly Guard, theſe H:r/es and Chariats of Fire, which 
were there only to defend the Prophet, were to deſtroy him; and "A | 
them ariſes the Danger, which the Doctor fancies the miraculous Opening 
the Servant's Eyes diſcloſed to him. 1 

I think I may give the Doctor his Ch:ice, what this proceeded fror 
whether from his nt kn:wing this Paſſage, but taking it upon Heerſay 85 
his Reſolution knowingly to pervert it? ns 

The next Paſſage is, pa. 26. the Words of St. Pau, Eb. vi. win 
which, after a Diſcourſe where all the ſocial and good-natur'd Virtucs * 
taught in the higheſt Perfection; where he had recommended, Chad. ir 
ver. 2. Lowlineſs, Meekneſs, Long-ſuffering, forbearing ane another in L.. 
end:avouring to keep the Unity of the Spirit in the Band of Peace: Where * 
had commanded, Ver. 31. that all Bitterneſs, and Wratb, and Anger, ant 
Clamcur, and Evil. ſpeaking be put away, with all Malice: And Ver. 32. that 
thoſe to whom he writes ſhould be tender-hearied, forgiving one anther, cen 
as Gd for Chriſt's fate bad forgivn them : Ver, = That had forbidden 

| he Apoſtle conclude; 
That in this Spiritual Jarfare, and that they might be able to with/kand the 
Miles of the Devil, they ſhould put on the tohole Armour of Ged ; becaule 


| they tur ſtled not againſt Fleſh and Blood; but againſt Principalities, again Pov. 


the Kulers of the Darkneſs of this rid, again}? Spiritual IW ici 


ers, gang 
ad but for the Act of Settlement, will be | £dneſs i High Places, 


his Gentleman, after a Diſcourſe full of Bitterneſs, Reoviling, IWrat!, 
Cl.imour and Evil-ſpeating, forbeuring no Man in Lov, nor forgiving any 
that differs from him one Mit: le; and having ſtieven other Devils incarnate, 
(page 23, 25.) the worſt of Denin;, other P:wers, others in Places ar 
Stations, againſt whom his Ard tors were to contend earneſtly ; repeats those 
Words, not in the Spiritual Serſe the Apolile uſed them, but (25 the whole 
Subjett and Dr ft of his Diſcourſe thews) as an o4ous Deſcription of the G. 
vernment, in Scripture Words: And whecher he meant the Armour in the 
Apoſtle's Spiritual Senſe, any more than any of the other Words there, or 
whether he intended it a Liceral Eatihy Armour, which the Cauſe would 
make the Armour of O, | leave to your Lordihips to determine. However, 
'tis no Defence for him, what he ſays, That the Arms of Rejifl.nce to Princes, 
is no Part of the S;iritual Armonr recommended by St. Paul; becauſe he has 
plainly departed from St. PauPs Spiritual Meaning. 

And that this is his A. aning, to paint here our priſent Cireunlavces in 
Scripture Language, is further plain from what follows; That th: Churc) 
1s bleed ng of the Mounds whi U fhe has received in the Hinſe of her Friends; 
borrow'd from Zach. xiii. . O. That the I/a;s of Sicn may meurn fer a 
Time, ard her Gates be d 7 t 3 : keuoh her P; reſt 3 in b, 4 he in Hitt ui, 
becauſe her Auvei ſur ic, are Chi, aud ler Enenzes AT PRESENT preſto. 
I have before oblerv'd, from what Circumitance of the Fervs this Image is 
borrow'd ; and your Lordſhips will take notice, what Changes in the Ex- 
preflions he has made, to reader them more Err hatical. 

My Lords, 'ih.re can be no greater Perverting of Scripture, than 
to make uſe of the Languge of the Holy Ghoſt, to revile our Nun, 
to ſcandalize the Government, and to raiſe 17 Toth, S. d tien, wii Rell 
in the Pecple. 

Ihe laſt 1 ſhall mention, is that in the Dedicat ion cf the &. Ps Ser- 
mon; where propoſing it as an Objection, that 1b 1 the Buſineſ of a Cler- 
gyman to preach Peace, and 16! tr fwd a Trump: iu 0.en 5 Ne alurins that to 
be caro contrary to the C.,, if Gd; and to prove that Command, 
Cites theſe Words, Cry aloud, and fpare nat, wiich are in Ia. iviii. 1. 

My Lords, This I apprchend to be not only Pæver-ine, but that to 
Men of Und: ritending ic will ſeem riaicullug Seripture, To infer, that 
becauſe they we: to {peak loud, they were to ſound a 7rimpct, ſeems ri- 
diculous. 

Or if he had cited the reſt of the Words, Cr: gu, and ſpare nat; lit 
up thy Vitce lite a T; umpet, and fhew my Peepl: their 7 lien. and tht 
Houſe of Facob their Sins; he had indeed found the Vi ord Trumpet, but 
little to his Purpoſ: ; For becauſe the Prophet was to imitate a Trumpet in 
the Loudneſi, that the People might hear; was ke to imitate it too, as it iS 
an Inftrument of I/ar, that they might prepare themſelves for Battle? Becauſe 
he was loudly to tell them their own Sins, that they might repent ; was he 
likewife to f/ ue to them the Faults of the Government, that they might 
tate up Arms, and redreſs them by Rebellion? 

If he find any other Place in the Old Teſtament to command the Prieſts 
to ſound a Trumpet, I ſhall refer him to the 10th of Exodus, where hel 
find the Prieſts were /{zerally to ſound the filver 'Crumpets in the Army, it 
the Field; but he'll not find, they ever ſounded it from the Palhit. ; 

My Lords, I thall offer nothing further to your Lordſhips on this 
Head, though there is room for it. 

But there are Tws Things in the Anſwer to this Article, T cannot omit 
taking Notice of. 

Tuc firft is in his Anſwer to the fir? Part of this Article, that charges 
him with /ugge//ing, That her Maje/y's Adminiſtration, in Church and State, 
tends ta the Diſtruction of the Conflitution ; where he takes great Comfort, that 
in this Article he is charg'd not with Suggeſting and Maintaining, but 
Suggeſting only ; and hopes that bare Suggeſtions, or Inſinuations, ſhall 
not involve an EngliþSubject in the Guilt and Puniſhment of High Crimes 
and Miſdemeanors, I don't envy him his Comfort, nor ſhall labour to take 
it from him, tho' it ſeems /trangely founded: For tho? it is expreſly ſaid, that he 
charges her Maj iy with a general Male-Admiviſtration; tho* the Accu- 
ſation be poſitive, that as a Publick In.endiary, he perſuades the Subjecis t. 
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al theſe poſitive Charges, yet the ff Expreſſion happening to be only, Sug- 


ht, and nt Maintain, it ſeems he is very happy in it. 

But, my Lords, this is at extraordinary Step ; that let a Man caſt never 
ſo many Scandals and*Repreaches on the Government, though in never ſo 
public a Manner, yet if it be done by way of Suggeftion and Infinuation, and 
the Charges not exprefl maintain d and avow'd, there is no Crime in it, 
or not any high one. That is, in ſhort, Sedition, and expoſing the Go- 
vernment is lawful ; only the Manner is to be taken Care of. Don't do 
it direftly and avowedly, for that would be dangerous; but do it by Suggeſ- 
tions, that every 4 will underfland, and which will have their u Ef- 
fell, and all's ſafe : For thoſe that come to judge you, are not to under- 
ſtand you, 3 every Body elſe does. 

My Lords, Here are two extraordinary Claims of Right before your 
Lordſhips, and of _ Conſequence, if you allow them ; one, that the 
Clergy may ſound a Trumpet in Stern in a Military Senſe, and are not to 
be reſtrained to the preaching of Peace; the other, that every Engli/hman 
is at Liberty to aſperſe the Government at Pleaſure, by whatever Sugge/tions 
and Inſinuations he pleaſes ; and theſe made by a warm Advocate for Paſſive 
Obedience, the moſt peaceful and 7 1-3 4 Doctrine in the World, 

My Lords, In the Caſe de Libellis Famoſis, in the Fifth Report; there 
was a Proſecution for a Libel, not indeed tet forth at large in the printed 
Book, (as was not fit) but thus far particularly taken Notice of, that it 
traduced and ſcandalized one Perſon dead, and him an Archbiſhop too, by 
Deſcriptions and Circumlocutions, and not in Expreſs Terms; and nobody 
ever doubted but it was Criminal. But though there ſhould be a greater 
Strictneſs obſerved in reſpect of private Perſons, yet when the Queen and 
Government are concerned, when A lies at Stake, a Man ought to guard 
himſelf and his Expreſſions, not to touch in the leaſt there: And every 
Man that's truly loyal, and defires the Peace of his Country, will do it. And 
knaviſh Deſigners againſt the Public Peace are not to be ſuffered to go 
on in overthrowing it, becauſe they have contrived crafty Nis of doing it, 

mention this only to oppoſe the preſent Claim; though, in our Caſe, 
the Reflections are plain and full. 

The other is his Lamentation at the Cloſe, which I cannot but take 
Notice of, as an inſolent Reflection on the Honour and Juſtice of the Houſe 
of Commons, © Hard is the Lot of the Miniſters of the Goſpel, if, when 
e they cite the Word of God in their general Exhortations to Piety and 
« Virtue, or in the Reproofs of Men's FTranſgreſſions, or when they are 
« Jamenting the Difficulties and Conflicts with which the Church of 
« Chriſt, while Militant here on Earth, muſt always ſtruggle, the ſeveral 
« Texts and Paſlages by them cited ſhall be ſaid to have been by them 
« meant of particular Perſons and Things, and ſhall be conſidered in the 
« moſt Criminal Senſe, and be made (by ſuch Conſtruction) one Ground 
« of an Impeachment for High Crimes and Miſdemeanors.” 

My Lords, This was put into the Anſwer, not by way of Defence, 
but to make that Uſe which has been made of it, to print it before it 
came to be conſidered, and lay hold of that as an Handle, as has been done, 
to ſay, Dr. Sacheverell has been proſecuted only for doing his Duty as a 
Cl-rgyman; which is a ſcandalous Reflection. 

Is tne Story of Eliſha, as told by him, an Honeſt Citation of a Paſlage of 
Scripture ? 

Are Enemies that are Chief, and the 2 that at preſent Proſper, 
no particular Perſons now in Being; though to the Scripture Expreſſion 
he has added the Words, At preſent, for fear the Application ſhould not be 
cloſe enough. 

Is this Sermon an Exbortation to Piety and Virtue ? Or is it not manifeſt- 
ly a Trumpet to Rebellion? Is it a ſhewing the Audience their own Faults, 
that they may cure them, and amend their Lives? Or is it not plainly the 
Expoſing the Faults of others, the Faults of their Gevernors, that they may 
tate the Perſons 

Even the Doctrine of Paſſive Obedience, is it here ſo warmly contended 
for, that People may be dutiſul and ſubmiſſrve ? or that they may be enraged 
againſt thoſe that deny it? In ſhort, Is there one Chriſtian Virtue taught in 
It, except your Lordſhips will honour with that Name the ſticking, not to 
the Church and Chriſtianity, but (according to the Doctor's own Expreſſion 
in another Place) e a Party? and Courege, not only a Paſſive, (which he 
no where recommends) but an Ave againſt the Government, to which 
the whole Diſcourſe incites? 

My Lords, The Commens have the greateſt and juſteſt Veneration for the 
Clergy of the Church of Zrg/and, who are Glorious through the whole 
Cir:/tian Morid for their Preaching and Mriting, for their Steadineſi to the 
Proteſtant Religion, when it was in the utmoſt Danger. They look upon 
the Order as a Body of Men that are the Great Inſtruments, through whoſe 
Aſiitance the Divine Providence conveys ine/timable Aduantanes to us. 
They look upon the Church E/tabliſh'd here as the beſt au“ ſureſt Bul- 
wark againſt Pepery; and that therefore all Reſpect and Encouragement is 
due to the Clergy: And it is with Regret and Trouble, that they find them- 
wa obliged to bring before your Lordſhips, in this Manner, one of that 

rder. 

But when we conſider Dr, Sacheverell ſtripping himſelf of all the be- 
coming Qualities proper for his Order, nay, of all that peaceful and chart- 
table 1 4 which the Chriſtian Religion requires of all its Profeſſors, 
deſerting the Example of our Lord and Maſter, and of his Holy Apoſles, 
and with Rancour and Uncharitableneſs branding all that differ from him, 
(though through Ignorance) with the Titles of Hypocrites, Rebels, Traitors, 
Devils ; reviling them, expoſing them, conducting them to Hell, and leaving 
them there; treating every Zan that falls in his Way, worſe than Michael 
the Archangel uſed the Devil; coming himſelf more near the Character 
in St. Jude, (Part of which he would apply to others) deſpiſng Dominion, 
ſpeaking Evil of Dignities ; like raging Waves of the Sea foaming out his 
ewn Shame; forgetting (when his Text and his Doctrine led to it) to recom- 
mend the Peace if his Country, in a Time when all Europe is in War, and 
nothing can preĩerve us from falling into the Hands of the Grand Enemy 
and Oppreſſor, but our Unanimity under her Majeſty : Then labour.ng to ſap 
the Eſtabliſhment, and railing and declaiming againit the Government; cry- 
ing To Arms, and bliuing a Trumpet in Sion, to engage his Country in Se- 
ditions and Tumults, and ovcrthrow the Beft Conſtitution, and betray the 
Beſt Queen that ever made a People happy : and this with Scripture in his 
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to ſuſtice ſuch a Criminal ; and are in no Fear of being thought Diſcou- 
ragers of thoſe who preach Virtue and Piety, becauſe they, in the Supreme 
Court of Juſtice, proſecute him that preaches Sedition and Rebellion ; or to 
have any De/ign to leſſen the Reſpect and Honour that's due to the Clergy, 
by bringing him to Puniſhment that diſgraces the Order. 

Mr. Secretary Boyle. Y Lords, I am commanded by the Houſe of 
Commons to have a Share in maintaining the 
Articles of Impeachment againſt Doctor Sacheverell; and it falls to my Lot 
to ſpeak to this Fourth Article, which contains no Jeſs a Charge, than 
endeavouring to excite and ſtir up her Majeſty's Subjects to Arms and 
Violence, | | | 
The Ground of this Accuſation, is the Dedication of a Sermon preach- 
ed at Derby at the laſt Aſſizes; and another Sermon preachel at St. Paul's 
the Fifth of November laſt, a Day ſet apart to commemorate the Preſerva- 
tion of the King and Parliament from the Gunpowder- Treaſon ; and to 
give Thanks to Almighty God for the Deliverance wrought by his late 

e in reſcuing theſe Kingdoms from Popery an Arbitrary Power. 
'The whole Nation doth now enjoy the Benetit of that happy Revolu- 
tion, and all the good Subjects of her Majeſty are thankful for it, One 
would have thought, that on ſuch a Day, that Matter ſhould not have 
been ſo handled as only to be expoſed ; and I am perſuaded, that whoever 
OT to aſperſe and vilify the late Revolution, would rejoice to ſce 
another, 

I ſhall not treſpaſs upon your Lordſhips Patience ſo far, as to repeat the 
many Paſſages in the Sermon that make good our Acculation, they hav- 
ing been fo fully laid before your Lordſhips already by a Gentleman that 
ſpoke before: And indeed there is the leſs Reaſon to deſcend into Parti- 
culars, ſince the whole Scope and Deſign of the Sermon is to inſtill 
groundleſs Jealouſies into the Minds of People, and to caſt the moſt viru- 
lent Reflections imaginable upon her Majeſty's Adminiſtration. 

One might ſuppoſe, from the Doctor's Diſcourſe, that the Church of 
England was now ſuffering under the moſt ſevere Perſecution ; that the 
Laws were no longer in Force; and that the whole Government was un- 
hinged. Aſperſions more violent could not be uſed, if we lived in the 
Reign of the worſt of Heathen Emperors, while we are Partakers of fo 
many Bleſſings under the Government of the beſt of Queens. 

he Priſoner at the Bar lays ſome Streſs upon the Word Sugge/t, as 
expreſſed in the Fourth Article, which has already received an Anſwer ; 
and would infinuate, that there are no plain Words in the Sermon to ſup— 
port the Charge, But if that Objection were truc, which we are far 
from admitting, and the Conſequences drawn from it were allowed, I 
muſt ſay, hard would be the Caſe of the Government, if Men might make 
the moſt odious Suggeſtions againſt it, and caſt Reflections with Impuni- 
ty, under the Shelter of ſome doubtful Expreſſions, and equivocal Sen- 
tences, at the fame time that the Senſe and Malice of the Reflections are 
plain to be underſtood, and can hardly be miſtaken. _ 

He doth indeed affect in his Anſwer, and in one Part of his Sermon, to 
profeſs great Duty to her Majeſty ; but let thoſe Expreſſions be compared 
with the Calumnies that are heaped upon her Adminiſtration, and I con- 
ceive they will not mitigate his Crime, and will avail him no more than 
the Pretence that he makes to be for Liberty of Conſcience, when he con- 
demns the Toletation. I believe theſe Excuſes will equally weigh with 
your Lordſhips, and his Sincerity in both will equally appear. 

My Lords, It is no new Thing among thoſe who deſign to ſtir up Se- 
dition, to beſtow great Encomiums on the Perſon of the Prince; it has 
been a common Practice, and the ſame Method was purſue in the late 
unhappy Times, The Incendiaries of thoſe Days pretended, that the 
Proteſtant Religion was in Danger under that Government, as the Ene- 
mies of our Conſtitution cry the Church is in Danger under this, 

But, my Lords, every Thing is in Danger from ſuch ſeditious Diſ- 
courſes, hat a Scene of Diſtraction and Wickedneſs is here diſplayed 
to the Underſtandings of the People, to excite and inflame them to Sedi- 
tion and Rebellion! Who can fit itill, if they are perſuaded that the Altars 
and Farraments of our Church are proſtituted to Hypocrites, Deifts, Socinians, 
and Athie/ts ; and this done with Impunity, and without Diſcouragement ? 
What can be more provoking to all good Chriſtians and good Subjects, 
than to be told that People are ſuffer'd to combine into Bodies and Seminaries, 
wherein Atheiſm, Deiſm, Tritheiſm, Socintaniſm, with all the Helliſb Prin— 
ciples of Fanaticiſm, Regicide, and Anarchy, are openly 7700 and taught? 

No Man can think he is long to enjoy his Religien, Liberties, or Pro- 
perty, if he can be made to believe, that the Foundations of the Church are 
undermined, and the Government endangered, by filling it with its profeſs'd 
Enemies, What is the Meaning of all this, but only to make out, that 
her Majeſty's Adminiſtration, both in Eccleſiaſtical and Civil Affairs, 
tends to the Deſtruction of the Conſtitution? And what muſt be the 
Conſequence of ſuch an Opinion inſtilled into the Minds of the People, 
but black and melancholy Thoughts, ſeditious Practices, and, at laſt, 
open Force and Violence? : 

The Prieſts muſt cry aloud and ſpare not, they muſt He the Trumpet in 
Sion; and we are told, there are thoſe that have Lives and Fortunes to 
maintain ſuch Truths as Doctor Sacheverell has laid down. What thoſe 
Truths ate, may be ſcen through the whole Courſe of the Sermon; they 
are ſuch, my Lords, as we apprehend do not at all tend to the ſtrength- 
ening the preſent Government, though they may be ſerviceable towards 
ſetting up another. 5 ; SOS 

This is not the Spirit of the Goſpel, hor agreeable to the Principles of 
the Church of England; and we ſubmit it to your Lordſhips Judgment, 
whether this Sermon is not ſeditious, and whether the Priſoner at the Bar 
is not guilty of High Crimes and Miſdemeanors ? | 
Mr. Chancellor of Y Lords, I am commanded by the Commons of 

the Exchequer. M Great Britain to bear any Part in the Manage- 
ment of the Impeachment againſt Doctor Henry Sacheverell, and particu- 
larly on this Article. My 1 believe, after what you have heard 
23 you will think there is little Need for me to ſay any thing on 
this Head ; yet I ſhall take the Liberty to mention a few Particulars. 

I cannot but take Notice, that in a Sermon preached on a Day ap- 
pointed to commemorate the Bleſſings we enjoy by the late happy Revolu- 
tion, there is not one particular Clauſe to ſhew fo: th thoſe Bleſſings, or the 


Mouth 
The Commons looked upon him, by this Behaviour, to have ſever'd 
god Lig all thy reſi of the Clergy, and thought it their Duty to bring 
ol. V. 


| Miſchiefs that were then likely to come upon us. I here is a little, indeed, 
upon the Gunpowder-Treaſon ; but upon the Revolution there is nothing, 
| nor doth he take Notiec of the Dangers we were in before, it, in order to 
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raiſe the Devotion of the People, and their Thanks to God for their De- 
lirerance. But all the Tenor of his Diſcourſe is to ſhow the 
miniſtration of the Government, and the Dangers that have been 
coming upon the Church ever ſince the Revolution ; ſo that it is plain, 
that he had no Thoughts of the Bleſſings of that Deliverance, nor any 
Diſlike to the Conduct of thoſe Times. | 4 

My Lords, this Sermon was preached in a Place well choſen to attempt 
Miſchief in. He well knew, that if he could raiſe an evil Spirit in this 
great City, it would do more Miſchicf than in another Place where he 
had often attempted it: But, God be thanked, he was diſappointed ; and 
he owned himſelf, in another Place, that he did not expect the "Thanks of 
the Court of Aldermen for it. 

| ſhall take Notice of his Dedication, where he carries on the ſame 
Defi;;m, and owns it on ſecond Thoughts. He's not only warm in 
preaching the Sermon ; but in his Dedication he ſhows with what Spirit 
he compoſed it: He ſays, That if honeſt Gentlemen will fit ſtill, and 
& give up their Cauſe for Want of Courage, or a jult Senſe of the dan- 
de perous Attempts of our Enemies, without the Spirit of Prophecy we 
© may forctel what will become of our Conſtitution, when it is ſo vigo- 
©« routly attacked from without, and ſo lazily defended from within.” 

My Lords, I ſhall not explain the Meaning of thoſe Words, Sitting 

fill, and IVant of Courage z but I cannot but take Notice of theſe Words, 

The vigorous Attack from without, and the lazy Defence =_ within, I 
would deſire to know who the Doctor takes to be the Defender of the 
Faith; and who under that Defender is to protect the Church? It muſt 
neceſſarily be meant as a Reflection on her Majeſty, and upon thoſe that 
under her Authority are to take Care of the Church, The next Paſlage 
is a, plain Confeflion of his ſeditious Intentions. He tells us his Buſineſs 
was not to preach Peace, but to ſound the Trumpet, If a Miniſter will 
declare it not to be his Duty to preach Peace, your Lordſhips will eaſily 
judge what his Intentions were. 

I know it is the Buſineſs of thoſe that are Proſelytes to this Gentleman, 
to give out that we deſign to narrow our Obedience to her Majeſty. But, 
my Lords, we are far from it; and own the greateſt Duty and Submiſſion 
to our Sovereign: But we canot bear, that a Reflection ſhould be caſt 
upon the Reſiſtance that was us'd at the Revolution ; and we hope your 
Lordſhips will never admit a Queſtion to be raiſed of the Legality of it. 

My Lords, the Acts of Settlement of the Crown depend upon that 
Legality : If that be illegal, the others in Conſequence are void; and 


though her Majeſty has an hereditary Right to the Crown, yet I take | 


thoſe Acts to be her great Security; and I can make no Queſtion, but 
that if the Foundations of thoſe AAs were ſhaken, the Doctor would ſoon 
find another hereditary Right to refort to. 

My Lords, The Toleration is certainly grounded upon the beſt Princi- 
ples, upon a Principle of Religion and a Principle of Policy. I think 
every Body will allow, that nothing can eſtabliſh Peace in a Kingdom fo 
well, as the granting Eaſe and Quiet to Men's Conſciences. If they. pay 
due Submiſſion to the Government, they ought not to be perſecuted for 
their Religion : It is for her Majeſty's Intereſt and Honour. For how can 
her Majeſty be the Head of the Proteſtant Intereſt Abroad, if Proteſtants 
are not protected at Home? 

It was the Obſervation of the Lord Clarendon, in his Hiſtory, that 
ſome eminent Clergymen preſſed King Charles the Firit to make Diſtinc- 
tions among Perſons ; and that by their Advice, his Embaſlador in France 
was ordered not to go to the Hygonet Churches there, as he uſed to do. 
Fle lays it as an Imputation on thoſe that gave the Advice; and makes 
this Remark, "That it was with a Deſign of an Union with the Church of 
Rome; which proved of very ill Conſequence to his Affairs at that Time. 

My Lords, Ve take it, that it is contrary to the Duty of any private 
Man to find Fault with a Law in Being, or to declaim againſt the 
Reaſonablenels of the ſame ; it is raiſing in the People an ill Opinion of 
the Lawgivers, and the Adminiſtration. 


My Lords, There are ſome People, and I wiſh their Numbers do not | 


increaſe, who will nct allow the Church to be out of Danger, whilſt the 
Civil Magiſtrate has the Government of the Church. Theſe appear pub— 
I:ickly, and in Print; they cancel the Queen's Supremacy, deny the Au- 
thority of the Laws, and cred a Church independent on the Civil Go- 
vernment. Of this Church I take the Doctor to be, and very properly 
ſor his Purpoſe z for here he may thunder out his Bulls and Anathemas 
without Controul : Here is a Field for him to open his Commiſſion in, 
where he may ſound his Trumpet, and not preach Peace. 

But, my Lords, the Commons can never admit the Church, as eſta- 
bliſhed by Law, to be in any Danger during her Majeſty's Adminiſtration; 
it being guarded by her Majeity's Picty and Care of it, by the Reverend 
Biſhops, who are fo diligent and watchful in their Functions, and which 
will always have the utmoit A ſiſtance of the Commons and your Lordſhips, 
to ſupport and maintain. As for their independent Church, I hope it will 
ever be ia Danger; and cannot but think that wholeſome Severities were 
very proper to be applied to the Broachers of ſuch ſeditious Doctrines; 


they are Popith Principles, and if they ſhould obtain here, would certain- | 


ly bring in Popery along with them. 

My Lords, I cannot conclude, without taking Notice of a very unjuſt 
Reflection made upon the Commons in the DoQor's Anſwer, wherein he 
charges them with deſigning to reſtrain the Miniſters of the Goſpel from 
doing their Duty, in recommending Piety and Virtue to their Auditors. 
Theſe are Doctrines ſo proper to come from the Pulpit, that thoſe that 
recommend them, will always meet with the Countenance and Encourage- 
ment of the Houſe of Commons, But when a Clergyman acts contrary 
to his Function, and inſtead of reproving Vice and Immorality, takes up— 
d him to reproach the Government; when inſtead of preaching Peace, 
and Charity, and other moral Virtues, he takes upon him to raiſe Jealou- 
fics, foment Diviſions, and ſtir up Sedition, 'tis high Time for the Juſtice 
of the Nation to put a Stop to it : As ſuch a Perſon, we charge Dr. Sache- 
dere, and think we have made good our Charge, and cannot doubt your 
Lordſhips Juſtice upon the Ottender. 

And then the LORDS adjuurned to their Houſe abzue. 
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The Fourth Day. 

HE Lords coming down into FJ7/?i»/:- Fall, and being ſeated 
FB i the Manner before-mentioacd, Proclamatien was made by the 
Serjeant at. Arms as follows: 
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9 Ann. 708) 
Our Sovereign Lady the Queen doth ſlrictly Charge and Command at} | 


manner of Perſons to keep Silence, upon Pain of Impriſonment. 
. Then another Proclamation was made: Henry IE DoRor in 
Divinity, come forth, ſave thee and thy Bail, elſe ou forſeiteſt thy Re- 
nizance. N 
The Doctor appearing at the Bar accordingly, with his Counſel a3 
before: 
Lord Chancellor. Gentlemen of the Houſe of Commons, you m, 
proceed in your Evidence. 7 
Mr. Lechmere. MY Lords, Your Lordſhips adjourned Veſterday, when 
; | the Commons were proceeding on their fourth Article 
a Share of which Service was appointed to me: The Proofs, wes intiſt on. 
in Maintenance of this Part of our Charge, have been laid before vu 
with great Exactneſs; and all the Enforcements they can well receive 
have been already offer'd to you, by thoſe Gentlemen, that have gone "il 
fore me; fo that find myſelf acquitted from giving your Lordihips much 
Trouble upon it. 
4 The Charges contain'd in the precedent Articles, are particular ang 

diſtinct ; of ſo high a Nature in themſelves, and-of ſuch eminent Conſe. 
quence to her Majeſty and her Government, that we have held ourſelves 
obliged to treat each of them with all imaginable Clearneſs and Solemnity; 
and this, my Lords, from that true Zeal and neceſſary Concern, with 
| which the Commons, upon this great Qccafion, are fo juſtly inſpired 
for the Honour oß her Majeſty, and the Profperity of her Kingdoms, f 

The Subject of this Article is laid down in general Poũtions, ſome of 
which are the Reſult and Conſequence of the former Articles ; and this 
will make it neceſſary to remind your Lordthips of the Paſſages produced 
in Support of them: The Application of them, to the ſeveral Branch 
of this Charge, is caſy and obvious: The further Paſtages, that were 
.| Yeſterday pointed out to you, are many in number, and the Aſiertions 
poſitive, ſcarce liable to any Conſtructions more innocent in themſelves, 
or more favourable for the Priſoner, than what hath been put upon them: 
But tho' the more flagrant Parts of the Priſoner's Diſcourſes have been 
diſtinguiſh'd to you, your Lordſhips can't fail of diſcerning that implaca- 
ble Enmity that runs through the Whole: How little will your Lordſhips 
find in it of the Spirit of the Goſpel, of the Temper of a Chriſtian, or a 
good Subject, much leſs of a Meſſenger of Peace? No, my Lords, when 
the Heart is poiſoned, the Corruption will be diffuſed throughout; when 
Principles are delivered from the Pulpit, that ſtrike at the Root of the pre- 
| ſent Government, and our future Eſtabliſhment, and are taught as fun- 
| damental Rules both of Law and Conſcience ; what Kind of Proofs, what 
Exhortations are to be expected from ſuch a Preacher? Surely, ſuch only 
as you have heard from this Man, ſuch only as may create univerſ.] 
Diſfatisfation, will diſquiet the Minds, and ind to pervert tne Obe- 
dience of the Subjects; ſuch only as ſhall be mot likely to cheriſh and 
cultivate thoſe Secds of Sedition, which, when ſuficiently propagated, 
and brought up to their full Growth, can terminate in nothing leſs than a 
| total Deſtruction. 

My Lords, 

I am now to acquaint you, That the Commons have gone through their 
Charge, wherein they have been heard by you with great Candour and 
Patience: And that imperfect View, which was the beit I was able to 
give you, in opening the Charge, has been amply ſupply'd by the great 
Sufficiency of what has follow'd : And from thence, I think, I have good 
Grounds to ſay to your Lordſhips, that this Impeachment of the Com- 
mons in every Part of it, is ſubſtantially and effectually maintain'd. 

And now, my Lords, craving Leave of the Doctor to borrow a Phraſe 
which ſtands at the Head of the laſt Paragraph of his Sermon, Fat is the 
Reſuit of this Proceeding hitherto ? In opening the Charge, we conſider'd 
him in the Condition of a Perſon accus'd ; but the Proofs having been pro- 
duc'd, and the Evidence being unqueitionable, even from his own Mouth, 
and by the Endeavours of other Gentlemen, to whoſe Provinces the ſeve- 
ral Tasks have fallen, the falſe Colours of his Diſcourſ: being taken off, 
and his Scheme reduced to its true Conſiſtency, give me Leave to repreſent 
him to your Lordſhips in a true Light, and in his proper Culours, 

Your Lordſhips now ſee this Gentleman, under the Reign of the greateſt 
and beſt of Princes that ever wore a Crown, waole Pitle to tne Throne 
ſtands upon a more ſolid and indiſputable Foundation than that of any 
Prince upon Earth, guarded and defended by the beſt Laws in the World, 
and the intire Affection of all her true Subjects, and which none can draw 
| in queſtion with any other Deſign than to weaken its Support: 

You ſee him, under an Eſtabliſhment and Conſt:tution excellently 
contrived and adapted to anſwer all the good Ends of Government, and 
which has withſtood the open Aſſaults of arbitrary Princes, and the more 
crafty Attempts of Papal Encroachments; and which, fince the true Re- 
ligion was eſtabliſhed among us, has been preſerved in deſpite of the 
Dangerous Endeavours of P:pitts, by dividing Protzftants, to make Way 
for its Deſtruction : A Conſtitution, which happily recovered itſelf at the 
Reſtoration, from the Confuſions and Diſorders which the horrid and de- 
teſtable Proceedings of Faction and Uſurpation had thrown it into, and 
which, after many Convulſions and Struggles, was providentially ſaved at 
the late happy Revolution; and by the many good Laws paſo'd tince that 
Time, ſtands now upon a firmer Foundation: Pogether with the moſt 
comfortable Proſpect of Security to all Poit-rity, by the Settlement of the 
Crown in the Proteſtant Line. 

Your Lordſhips have found this Perſon, at a Time when the Church 
of England as by Law cttablifh'd is in perfect Proſperity and Safety at 
Home, and in higher Reputation Abroad, than in any Age that has gone 
before it; at a Time when the Nation enjoys Peace and Tranquillity, and 
all the good Effects of a prudent and fucceſsful Adminiſtration, de- 
moo ſtrated by the Harmony and unanimous Endeavours of all her Ma- 
jeſty's true Subjects to ſupport it: 
| In the moſt folemn and publick Manner, levellinz the maſt virulent 
| Diſcourſe againſt her Majeſty's Title to the Crown, and againſt 
| 
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our preſent Eſtabliſhment, and calculated to favour the Pretenſion of 
another. 

Your Lordſhips find in it the ſame Principles reviv'd and avow'd in the 
ſame dangerous Extent by him, as in a late Reign by the profeſs'd Inſtru- 
ments of Popery and Arbitrary Power, and apply'd in Condemnation of 
the gloi ous Work of the late happy Revolution, which delivered us from 
them. 
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Lord{hips have found him arraigning the Honour of her Majeſty 

T — edy afperſing her Adminiſtration both in Church and 

State and with all imaginable Ardour and Vehemence ſtirring up Se- 
5 


dition, and exhorting W ben and that in the Name of 1 
God, as a Perſon — 4 5 — — _ End, np” _ 
profane and protitute Manner abuſing and wreſting dcriptures to tnole 1 

vous Purpoſcs. f 
Pl is on thoſe Grounds, that the Commons have charged the Crimes to 
have been committed by him with an Intent to undermine her Majeſty's 
Government, and to {tir up Arms and Violence: And do your Lordſhips 
want further Evidence of this:? Let us remind you of the Rebellion that 
has been rais'd, and that High- Treaſon that was committed, the Jait 
Night, by thoſe Perſons who abet the Priſoner! 

can't aggravate the Offence ; your Lordſhips will duly conſider the 
Height and Quality of it; you will think of a Satisfaction ſuitable to that, 
and to the juſt Expectation of the Commons. 

My Lords, : ; 

The Nature and Length of this Proceeding having occaſion'd many In- 
terruptions, we are yet aſſur'd, that no Miſconſtruction will be permitted 
by your Lordſhips, of what may have fallen from any of us. We likewiſe 
take Notice to your Lordſhips, that the Commons have very readily ac- 

uieſced in your Appointment of Counſel to aſhſt the Pritoner. Your 
Lordſhips informed us in the Beginning of the Cauſe, that you did this 
in great Benignity to him, in aſſigning him thoſe Countel which he him- 
{}f had aſk'd, and doubtleſs ſuch as are according to his own Heart's De- 
ſire: And the Commons are aſſured, that thoſe Gentlemen will under- 
ſtand that Regard which is due to the Nature of this Cauſe, and to the 
Dignity of a Proceeding wherein the Commons of Great Britain appear 
as Proſecutors. 

The Commons conceive, they have Reaſon to take great Satisfaction 
from this Proceeding, whereby they have. the Opportunity in the moſt 
olemn Manner, before the moſt Auguſt Judicature in the World, to aſ- 
ert the Freedom and Excellency of our Government, and the Juſtice of 
the preſent Eſtabliſhment: This ſingle Conſideration ſthews your Lord- 
{ips of what Malignity the Priſoner is capable, who has thus ſet himſelf 
to diſorder and deſtroy ſo happy and ſo beautiful a Cont tution. 

We deſire to put your Lordſhips ia Mind of thoſe Felicities, which, in 
our Opinions, accompany this Proſecution ; when we ſee fo many of your 
Lordſhips tne Judges of this great Cauſe, who had ſo great a Share in 
that Deliverance which we are now called upon to vindicate; ſo manv 
others of your Lordſhips, the Sons of thoſe Fathers who joined in it; 
and who have the ſame Blood ſtill running in your Lord{hips Veins. And 
when we conſider that firm and ſteady Zeal which every one of your Lord- 
ſhips have ſhewn in Support of the preſent Settlement, what Doubt can 
we entertain of your moſt impartial Juſtice ? 

We further obſerve it, as the great Security of our Impeachment, That 
no Endeavours can prevail to prevent your Judgment upon it, nor any 
Hans ſucceed to defeat its Effects. 

And on t'other Hand, we have before our Eyes the many good Con- 
ſequences, which that Part which the Commons have taken on themſelves 
will certainly produce; that Strength and Vigour *twill add to the preat 
Aflaits of the Kingdom, and of all Europe, at this critical Juncture, 
when the World ſhall ſee that the Commons of Great Britain, who have 
been ſo unanimous in Defence and Support of the common Cauſe of Peace 
and Liberty Abroad, are thus zealous to find out and extirpate that ma- 
lIi-nant Humour, which alone can endanger it at Home; that whilſt the 
common Oppreſlor feels the Effects of her Majefly's Arms, the inteſtine 
Enemies of the Nation, and of her Government, (in the Inflance of the 
Priſoner) may ſee and confider the Force and Weight of the hicheſt Re- 
ſentment of the Commons. 

Thoſe good Effects will receive yet greater Enſorcements from your 
Lordihips Judgment; which, when it becomes publick, will be an et— 
fectual Confutation, or an unanſwerable Treatiſe againſt the peſtilent 
Doctrines advanc'd by the Priſoner, 

The Firmneſs of your Proceedings will give the ſame Steadineſs and 
Vigour to all other Parts of the Adminiſtration, which will henceforward 

ve to imitate your Lordſhips in fo great an Example; and *twill ſtrike 
due Terror on thoſe Minds, in which the ſame deitructive Errors have 
taken Root. 

And, my Lords, What Comfort and Peace mult it bring to all her Ma- 
jeſty's faithfui Subjects, to ſee her Majeſty's undoubted Title, the Wiſdom 
of her Adminiſtration, and the Protettant Succeſſion, ſo eſfectually ſup- 
ported by your Lordſhips Judgment |! 

My Lords, We have thought it neceſſary, in Diſcharge of the preat 
Truſt repoſed in us by the Commons, to go through the Whole Charge to- 
gether, that your Lordſhips might have it intirz. I am now only to add, 
That they do reſerve to themſelves the Liberty of replying to what ſhall be 
oftered on behalf of the Priſoner, and of every other legal Advantage that 
fall ariſe to them in the Progreſs of their Impeachment. 

Lord Chancellun. Gentlemen of the Houſe of Commons, Have you gone 
through the Charge ?----Mr. Lechmere. My Lords, we have. 

Lord Chancellor. Then you that are appointed Counſel tor Doctor Sa- 
<howerel/, may proceed to his Defence. 

Sir Simon Harcourt. My Lords, There having been already three whole 
Days ſpent by the Gentlemen of the Houſe of Commons in Maintenance of 
t1-ir Charge; and this Day being ſo far ſpent, I zm bound in Duty hum- 
bly to repreſent to your Lordſhips, that it will be impoſſible for us to go 
through the very firſt Article, ſo as to finiſh in any reaſonable Time. My 
Lords, We humbly expect your Lordſhips Commands. 

Lords, Goon, goon. 

Sir Simon Harcourt. My Lords, we muſt receive your Lordſhips Com- 
minds, We think it of great Importance to go through the firſt Article 
at once, if your Lordſhips pleaſe to give us Leave, 


[Then the LORDS adjcurned to their Hovſe above.] 


Friday, March 3. Fifth Day. 
T HE Lords coming down into 7//tmin/ter-hall, and being ſeated in 
the Manner before-mention'd, Proclamation was made by the Serjeant 
at Arms as follows : 
Our Sovereign Lady the Queen doth ftrift!; charge and command all 
banner of Perions to keep dilence, upon Pain of Impriſonment. 


for High Crimes and Miſdemeanors. 
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Divinity, come forth, ſave thee and thy Bail, elic thou torfelts: 
cognizance. 

The Doctor appearing at the Bar accordingly, with his Counſel, as 
beſore :, 

Lord Chancellor. Gentlemen, you that are Counſel for the Priſoner, 
may proceed to his Defence. 
Sir Simon Harcourt, M AY it pleaſe your Lordihips, I am Counſel 

A for Doctor Sachevere!!, who ſtands impeached 

in the Name of all the Commons of Crcat-Hitln of High Crimes and 
Miſdemeanors. The Crimes ſuppoſed to have been committed by him are 
contain'd in four Articles, | beg leave to poſtpone the three lau, with- 
out mentioning any Thing of them, *ti!l we have all concluded what we 
have to offer and lay before your Lordthips, as to the ſeveral Charges con- 
tain'd in the firſt ; and end-avour'd to ſatisfy your Lordihips, That not- 
withſtanding what has been objected by the Gentlemen of the Houſe of 
Commons againſt the Doctor, in Maintenance of that Article, he is an 
innocent Man. The firit Article contains three diſtinct Charges; we 
ſhall proceed on them as they lic in Order. Ihe firſt of them is, 6 That 
he ſuggeſts and maintains, that the neceſſiry Means uſed to bring about 
<« the late happy Revolution were odious and unjuſtiſiable.“ Your Lord- 
ſhips have been inform'd, that by this Expreſſion of, The neceJary Ideans, 
mention'd in the firlt Article, the Gentlemen of the Houſe of Commons 
intend his late Majeſty's glorious - nterprize for delivering this Kingdom 
from Popery and arbicrary Power, and the Subjects of this Realm well al- 
fected to their Country, joining with, and aſſiſting him in that Enterprize. 
In a ſhorter Deſcription, it has been explain'd, that theſe necefjary Arans 

ere the Subjects Rehiſtance to their untortunate Prince then upon the 
Throne. Of this Reliitance the Dodor has made no Mention in his Ser- 
mon. He has, indeed, affirm'd the utter Hlegality of Refitance on any 
Pretence whatſoever to the Supreme Power ; but it can't be pretended, 
there was any ſuch Reliltance uſed at the Revolution. Ihe Supreme 
Power in this Kingdom is the Legifative Power; and the Revolution 
took Effect by the Lords and Commons concurring and aſliſting in it. 
Whatever therefore the Doctor has aſſerted of the utter lilecality of Re- 
ſiſtance, his Aſſertion being applied to the Supreme Power, can't relate 
to any Reſiſtance uſed at the Revolution; and contequently can't be an 
Affirmance, that ſuch Reiiſtance, or fuck neceſlary Means, were odious 
and unjuſtihable, One of the learned Gentlemen, who ſpoke the third Day 
of this Trial, in Maintenance of the laſt Article, concurr'd with me in 
this ; and objected it to the DoCtor, That he had guarded himtelf, by 


Then another Proclamation was made: Henry Sacheterelt, Doctor in 
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' conhning his Allertion to the Supreme Power; and that he had not averr'd 


the utter Illegality of Reſiſtance to the Queen : But had he in expreſs 
Terms affirm'd the Unlawfulncſs of ſuch Refittance, yer by the fame Ar— 
guments which have been uſed, the Doctor would have been told, he had 
been preaching a flaviſh Doctrine. My Lords, another Gentleman of the 
Houſe of Commons (1 think there were but two of them who took Notice 
of this Ex preſſion of the Doctor's of the Supreme Power) obſerv'd, that the. 
Doctor had afterted the Blegality of Reſiſtance to the Supreme Power on 
any Pretence whatiocver; Which Power he admitted was the Legiſlative; 
and declared, it the Doctor had really meant that Power, he ſhould not 
have differ'd from him; aud without doubt, your Lordſhips and all Per— 
ſons will concur with him in this, that *tis utterly unlawful to reſiſt the 
Supreme Power. But that Gentleman being ſacisſy'd, that tho? the Doc- 
tor expreſly mention'd the Supreme Power, which is the UL giſlative, yet 
he certainly intended the Supreme executive Power, concluded he was 
guilty of this Charge in the firſt Article; and mention'd it as an Initance 
of the great Mercy and Lenity of the Houſe of Commons, that they had 
not proceeded againſt him for Hiph-Treafon, as a Parſon in one of the 
late Reigns was proſecuted for Words which he thought I:{s offeniive and 
dangerous than this Aſſertion preached by Dr. Sacheverell, And yet that 
Gentleman was pleaſed to ſay, hat had a Ditlenter, whoſe Aife-tion to 
the Government was unſuſpected, expteſs'd kiniclfas the Doctor did, the 
Gentlemen of the Houſe of Commons would not have thought fit to have 
proſecuted him. That Caſe which was alluded to, I take to be the Caſe 
of Mr. Roſwell, a Nonconformiſt Miniſter. tie was indicted in the 36 
Car. II. tor Words ſpoke by kim in a Sermon preach'd at a Mecting= 
houſe. I'was a Proſecution carried on through the Violence of thoſe 
Times, and generally deteſted. He was convicted: but on ccolrr 
Thoughts, and Conſideraaion of the Uncertainty in his Expreſiions, that 
they could not amount to fuch a Crime as he Rood charged with, Judg— 
ment was arreſted, and Mr. Roſwell was diſcharg'd. Another learned 
(Gentleman who open'd the Charge, was of Opinion, that the Doctor, 
in his Aſtertion of the Iliegality of Echiitance to the Supreme Power, does 
really neither mean the Legiſlative nor Executive hower, but that he had the 
Pretender in his View, T his is diving into the Secrets of his Hcart, and 
ſcarching into his Thoughts, which God only knows. This was ur:'d, 
to avoid the ſtrange Inconſiſtency, in concluding, that the Doctor was en- 
deavouring to uncerinins the Government, by preaching up the utter II- 
legality of refifting it, 

My Lords, If there be a double Senſe, in either of which thoſe Words 
are equally capable of being underitood ; if in one Senſe the 3Jottor's Al- 
ſertion be undeniably clear, but in the other ſome Doubt might ariſe, 
whether his Words be criminal or not, the Law of Eng/and is more mer— 
ciful than to make any Man a Criminal, by conſtruing his Words 
againſt the natural Import of them, in the worſt Senſe, This is the great 
Juſtice and Clemency of our Law, in cvery Man's Cafe. But fome Perſons 
are intitled to have a more favourable Conſtruction put on all their Words 
and Actions, than others are; ſuch as Perſons acting in the Execution 
of their Offices, in Obcdience to Authority, or by a Commiſſion from 
the Crown; ſuch Perſons are look'd upon as under the immediate 
Protection and Cate of the Law: How much mo:e reafonable is it, 
that Miniſters of the Goſpel, who have their Committion from God, an! 
ſpeak in the Name of Gud, ſhould have the moſt candid Interpretation 
made of Whatever they lay f his, 1 alm p-rſuaded, Was One of tic 
chicfeſt Reatons which in the Cafe of r. Roſwell allay'd the Rag: 
of that Reign; and at that Time obtained Mercy for him, thou :h 
a Nonconſormiſt Minifter under a Conviction of High-Freat>a. Is a 
hard Fate attends this unhappy Gentleman, iu he mutt incvitably lie under 
the Imputation of being thouglit an Enemy to the Revolution, and ty 
our preſent happy Eftabliſhmcut on that Foundation. What Evidence ll 
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your Lordſhips expect he thould produte to clear himſelf ? He has ſhown 
is Submiſſion to the Revolution, from the firſt Moment his Years made 
him capable of doing ſo. He has given all the publick Teſtimonies of his 
Fidelity and Affection to the laſt Reign, as well as the preſent, which the 
Government has at any Time requir'd from the moſt ſuſpected Perſons. 
He has taken the Oath of Allegiance, ſigned the Aſſociation, and took the 


Abjuration. 


"Tis a miſerable Caſe any Man is in, if after he has taken 


the Abjuration, the utmoſt which is requir'd, he ſhall fill be told, he hath 
indeed abjur'd the Pretender, but,hath not yet forgot him. If neither 
the Inoffenſiveneſs of the Doctor's Behaviour, neither his Words nor Oaths 
can ſatisfy ; if after all theſe Demonſtrations the Doctor has given of his 


Fidelity he is ſtill liable to be cenſured, what Satisfaction is it poſſible for 


him to give? 
My f 


ords, If the Manner of this ſolemn Proſecution has not alter'd the 


Nature of Things, I hope I may inſiſt, without putting in a Claim of 


Right in Behalf of all the factious and ſeditious People in the Kingdom to 
revile the Government at Pleaſure, That by the happy Conſtitution under 
which we live, a Subject of England is not to be made criminal by a labour'd 
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Rule; and another Thing, not to make the Exception. The poſtle 

in general Terms enjoitly the Duties of Obedience and Non: Reps who 
the Higher Powers, makes no Exception when he lays down thoſe P . 
cepts; nor (on the other Side) does he ſay, No ſuch Caſe can ever ha . 
wherein Obedience is not to be paid, or Reſiſtance not to be made. f 
is ſilent in that Matter, and the Doctor's Expreſſion, in this Caſe, is a tay 
able with that of the Apoſtle. To prove the Doctor guilty of this fink 
Charge, and that he had directly applied his general Rule of the Illegali 

of Reſiſtance to the Supreme Power to the particular Caſe of the Revell. 
tion, a learned Gentleman, (whoſe Province it was to maintain the furt 
Article) on the ſecond Day of this Trial, firſt ſtated to your Lordſhips the 
Page wherein, the Doctor mentions the utter Illegality of Reſiſtance, and 
read that Paſſage in the following Words: The grand Security of our 
* Government, and the very Pillar upon which it ſtands, is founded u 

<< on the ſteady Belief of the Subjects Obligation to an abſolute and un. 
conditional Obedience to the Supreme Power in all Things lawful, and 
the utter legality of Reſiſtance upon any Pretence whatſoever.” And 
then, ſays he, the Doctor goes on, and ſays, Our Adverſaries think they 
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Conſtruction of doubtful Words; or when that can't ſerve, by departing f ** effectually ſtop our Mouths, and have us ſure and unanſwerable on this 


from his Words, and reſorting to his Meaning. Too many Inſtances there 
were of this Nature before the late happy Revolution ; but that put an End 
to ſuch arbitrary Conſtructions. 

I might trouble your Lordſhips on this Head with Multitudes of Au- 
thorities; but I ſhall mention only one: Tis an Authority of your 
Lordſhips, upon a Writ of Error, immediately after the Revolution z Sir 
Samuel Barnardi//on's Caſe; and I beg Leave to refer to your Lordſhip's 
Journal, May 14, 1689. 'T was that Gentleman's Misfortune to be called 
in Queſtion in the Reign of King Charles the Second (Hill. Term,1683.), 
for writing ſome Letters, ſuppoled to be ſeditious, and highly reflecting 
on the Government, and the publick Juſtice of the Nation at that Time. 
Upon his Trial he was repreſented as a ſeditious Man, and one of a turbu- 
lent Spirit; and being ſo painted by the Chief Juſtice who try'd him, tho' 
his Actions were inoffenſive; notwithſtanding his Innocence, a Verdict 
was obtain'd againſt him; and when he came to receive Judgment, not 
being look'd upon as an inconſiderable Man, nor as a Tool of his Party, 
but as one of the Heads of it, a Fine of Jen thouſand Pounds was ſet on 
him. I beg Leave to lay before your Lordſhips what you did in that Caſe. 
Your Lordſhips reverſed that Judgment; and as a glorious Inſtance of 
your Juſtice, not contenting yourſelves with the Right you had done in 
the Caſe then before you, at the fame Time provided, as far as was poſſible, 
that no innocent Perſon, in After- Ages, might ſuffer Wrong. Your Lord- 
thips, therefore, in an extraordinary Manner, order'd the Reaſons of your 
ſudgment to be entered in your Journal, and they are enter'd in the fol- 
lowing Words: „ Firſt, "The Information in this Caſe being grounded 
« upon Letters, which in themſelves were not criminal, but made ſo by 
« Tnnuendo's, your Lordſhips declared, "That Innuendo's, or ſuppos'd or 
«« forc'd Conſtructions, ought not to be allow'd ; for all Accuſations 
« ſhould be plain, and the Crimes afcertained.” My Lords, I hope it's 
unneceſlary to my preſent Purpoſe, to read to you the ſecond Reaſon ; but 
as it was another Inſtance of your Lordſhips Juſtice, which ought never 
to be forgot, I ſhall take the Liberty of doing it: It relates to the Fine of 
"Fen thouſand Pounds. Tho' Sir Samuel Barnardiflon was a Gentleman 
of a very conſiderable Eſtate, your Lordſhips declared, “ Secondly, That 
* this Fine of Ten thouſand Pounds is exorbitant, and exceſſive, and not 
© warranted by legal Precedent in former Ages; for all Fines ought to 
© be with a Sa/vo contenemento ſur, and not to the Party's Ruin.“ Theſe 
were your Lordthips Declarations in that Caſe, If there be any Uncer- 
tainty or Doubt in the NoGor's Expreſſions, your Lordihips, I hope, will 
put the moſt favourable Conſtruction on them. What 1 have hitherto 
&ffer'd is, with Felaticn to theſe Words, The Supreme Power; but that 
which I take to be the main Cv7ettion in this Caſe is, that the Doctor's 
Aſtertion of the Illegality of Refittance muſt be neceſſarily underſtood with 
Refercnce to the exccutive Power. And if it be utterly illegal in any 
Caſe, upon any Pretence whatſoever, then *twas unlawful at the Revolu- 
tion; and from thence the Conſequence is drawn, That the Doctor is 
guilty of this firſt Charge, of maintaining, That the neceſſary Means uſed to 
bring ab:ut the happy Revalution were odicus and unjuſlifiable, This I 
take to be the Force of the Objection. 

My Lords, I admit the Doctor has in general Terms aſſerted this Pro- 
poſition of the Illegality of Reſiſtance to the Supreme Power on any 
Pretence whatſoever ; and yet I am not altogether without Hopes, but that 
I ſhall be able to ſatisfy even the Gentlemen of the Houſe of Commons, 
whether that Expreſſion be underſtocd of the Legiſlative, or Executive 
Power, that he is an innocent Man notwithanding that Aſlertion. 

My Lords, There is nothing farther from our Hearts, nor is any Thing 
leſs neceſſary to the Doctor's Defence, than for us to diſpute or to call in 
Queſtion the Juſtice of the Revolution. We are ſo far from it, that we 
look on ourſelves to be arguing for it, whilſt we are endeavouring to ſhow 
your Lordſhips, that the Reſiſtance uſed at the Revolution is not incon- 
tiſtent with the Doctrine of the Church of England, and with the Law of 
England; and that the Doctor uſes no other Language than what they both 
ſpeak. When your Lordſhips have laid aſide what was urg'd the ſecond 
Day, to ſhow the Juttice of the Revolution, and to aggravate the Doc- 
tor's Offence, ſuppoſing him guilty, this Matter will lie in a very narrow 
Compaſs; and I am in Hopes there will not appear to be fo great a Diffe- 
rence as hath been repreſented, between the Doctor, in his Aſſertion con- 
cerning the Illegality of Reſiſtance, and ſome of the Gentlemen of the 
Houſe of Commons. I can't ſay that I differ from many of them in 
their Notions of Allegiance, as ſtated the ſecond Day of this Trial. 

My Lords, The firſt Thing on which I humbly inſiſt, ſuppoſing this 
rcneral Aſſertion to relate to the Supreme Executive Power, is, that the 

Yoctor has not, in any Part of his Sermon, apply'd it to the particular 
Caſe of the Revolution. 

Tuas inſiſted on the firſt Day, That he had not only aſſerted the utter 
Illegality of Reſiſtance to the Supreme Power, on any Pretence whatſo- 
ever; but alſo that he had expreſsly aſfirm'd, that the Revolution was not 
ſuch a Caſe, as ought to be excepted out of his general Rule, T his I deny : 
t ſuch an Expreſton can be found in the Doctor's Sermon, I ſhall think no 
Puniſhment too great for him. Tis one Thing, expreſsly to afhrm the 
Revolution is ſuch a Caſe, as ought not to be excepted out of the general 
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Point, when they urge the Revolution of this Day in their Defence,” 
This might very — make an Impreſſion upon your Lordſhips, not 
3 ſeveral Paſſages in the Doctor's Sermon, at the ſame Time 
that Objection was made. But I beg your Lordſhips will obſerve the Dic. 
tance of theſe two Paſſages from — other, between twenty and thirty 
Lines, in which ſeveral diſtin and entire Sentences are contain'd, to 
which that laſt Paſlage of, Our Adver ſaries, &c. plainly relates; The next 
Method uſed to prove the Doctor guilty, was, by taking the Paſſage in it- 
ſelf, independently, from any other ; and this I own to be the true way of 
conſidering it : And taking it thus, tis objected, If in no Caſe whatſoever 
tis lawful to reſiſt, twas then unlawful at the Revolution. Such a Doc. 
trine muſt be a ſlaviſh Doctrine. An unlimited Patfive Obedience and 
Non- Reſiſtance is a laviſh Notion, 

My Lords, Dr. Sacheverell does not contend for it; nor is there an 
Thing mentioned in his Sermon, of ſuch an Obedience or Non-Reſiftance. 
There is but this ſmall Difference between the Gentlemen of the Houſe 
of Commons who think this Expreſſion fo highly Criminal, and the Doc- 
tor, who ſtill conceives it to be otherwiſe ; whether, when the General 
Rule of Obedience is taught, the particvlar Exceptions which may be 
made out of that Rule, are always to be expreſſed? or whether, when the 
General Rule is laid down, the particular Exceptions, which might be 
made out of that Rule, are nat more properly to be underſtood or 
implied? 

I humbly apprehend, my Lords, that extraordinary Caſes, Caſes of Ne- 
ceſſity, are always implied, though not expreſs'd, in the General Rule, 
Such a Caſe undoubtedly the Revolution was, when our late unhappy 
Sovereign then upon the Throne, miſled by Evil Counſellors, endea- 
vour'd to ſubvert and extirpate the Proteſtant Religion, and the Laws and 
Liberties of the Kingdom. The general Rule ought always to be preſſed; 
but the Exceptions of extraordinary Caſes, of Caſes of Neceſſity, are ne- 
ver particularly to be ſtated. Jo point out every ſuch Cafe before-hand, 
is as impoſſible, as it is for a Man in his Senſes not to perceive plainly 
when ſuch a Caſe happens. 

8 Miniſter of the Goſpel is ſufficiently inſtructed from the Doctrine 
of his Church, from the written Laws of the Land, and the Law of God, 
to preſs the . Duty of Obedience; but ſuch extraordinary Caſes, 
wherein Reſiſtance is lawful, wherein it becomes an indiſpenſible Duty, 
are no where laid down. The ſame Apoſtle, who enjoins Obedience and 
Non- Reſiſtance to the Higher Powers, commands alſo Servants to obey 
their Maſters, and Children their Parents, in all Things: Notwithſtand- 
ing which general Precepts, many Caſes may happen, wherein it may be 
not only unht, but ſinful for Servants to obey their Maſters, or Children 
their Parents, And yet the Apoſtle never thought it proper to ſtate, or 
mention thoſe Caſes, but contented himſelf to preſs the Duty of Subjection 
in general, leaving ſuch Caſes (when they happen'd) to juſtify themſelves. 
duch Caſes, my Lords, with reſpect to Reſiſtance againſt the Supreme 
Power, are noway fit to be conſider'd, but in Parliament; and even the 
Parliament itſelf hath never yet thought fit otherways to conſider them 
than by way of Retroſpect, to juſtify what had of Neceſſity been done in 
thoſe Caſes ; but never went ſo far as to enumerate the Caſes of that kind, 
which might happen for the future, wherein it might be lawful for the 
Subject to reſiſt; nothing being more evident, than that the Subjects would 
be, ſame time or other, thereby tempted to exceed their juſt Liberty. 

[ beg leave to cloſe what I have humbly offer'd to your Lordſhips on this 
Head, with an Obſervation I borrow from Mr. Pym, at his delivering the 
Charge againſt Dr. Manwaring. Mr. Pym, ſpeaking of the Dutchy of 
Normandy, obſerves, That that Dutchy having been oppreſſed with ſome 
Grievances, contrary to their Franchiſes, made their Complaint to Lewis 
the Tenth ; who, by his Charter, acknowledging the Right and Cuſtom 
of the Country, and that they had been unjuſtly griev'a, did grant and 
provide, That from thenceforward they ſhould be free from all Subſidies 
and Exactions to be impoſed by him and his Sueceſſors, yet with this Clauſe, 
Unleſs when great 2 required: Which ſmall Exception, Mr. Fyn 
obſerv'd, had devour'd all their Immunities granted by that Charter. [ 
think I may as reaſonably conclude, That if Clergymen or others, in their 
Sermons, Writings, or publick Diſcourſes, inſtead of preaching up the 
general Rule of Obedience, are permitted to ſtate the ſeveral extraordinary 
Caſes which my ariſe, the ſeveral excepted Caſes which, notwithſtand- 
ing the general Rule, are implied; ſuch Exceptions will in time devour 
all Allegiance. 

Having thus ſtated to your Lordſhips the Queſtion between us, Whether 
ſuch excepted Caſes as the Revolution was, are not more proper to be leſt 
as implied, than to be expreſs'd, when the general Duty of Obedience i 
taught? I ſhall endeavour to ſatisfy your Lordſhips, Firſt, That the Doc- 
tor's Aſſertion of the 1!legality of Reſiſtance to the Supreme Power on any Pre- 
tence whatſcever, in general Terms, without expreſſing any Exception, ot 
that any Exception is to be made, is warranted by the Authority of the 
Church of England: And, Secondly, That his Manner of Expreſſion 5 


| 


agreeable to the Law of England. 
Firſt, That 'tis warranted by the Authority of the Church. Your Lord- 
ſhips were informed, on the firſt Day of this Trial, with how much Bra- 
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ry even our Popiſh Anceſtors aſſerted the Legality and indiſpenſible Duty 
of Reſiſtance, hene they thought the Liberty of their Country re- 

1ir'd it; but that at the Reformation, when Truth began to ſhine out, 

hea it became evident, that this Notion of the Illegality of Reſiſtance was 
"Qaviſh Doctrine. The learned Gentleman undoubtedly pitch'd on a 
x proper Time to begin his Search after Truth ; and from thence I 
41 endeavour to trace it. ; f i 

One very early Authority find; it was indeed in the Dawn of the Re- 
formation in a Book intitſed, A Neceſſary Doctrine and Erudition for any 
Chriflian Man ; pabliſh'd by the King's Command, 34 H. VIII. Twas 
Treatiſe compoſed by the Direction of Cranmer, by Ridley, Redmayn, 
ind other very great and learned Men. I find it highly commended in 
the Hie of the Reformation, Part 1. Book 3. Page 286. The Reverend 
Author of that Hiſtory gives an Account how well the Reformers were 
implo d, (Arn. 1540.) though not in the way of Convocation : That a 
ſelect Num r of them ſat by Virtue ofa Commiſſion from the Ring, con- 
irmed in Parliament; and that their firſt Work was to draw up a Decla- 
ration of the Chriſtian Doctrine, for the neceſſary Erudition of a Chriſtian 
Man; and (Pag. 293.) that *twas finiſh'd and ſet forth, with a Preface, 
written by thoſe of the Clergy who had been imploy'd in it, declaring 
with what Care they had examined the Sctiptures, and the antient Doc- 
tors, out of whom they had faithfully gather'd that Expoſition of the 
Chriſtian Faith. In this Treatiſe I find theſe Paſſages. In the Expoſition 
of the Fifth Commandment : And by this Commandment alſo, Subjects 
« be bound not to withdraw their Fealty, Truth, Love, and Obedience 
« towards their Prince, for any Cauſe whatſoever it be ; nor for any Cauſe 
« they may conſpire againſt his Perſon, nor do any Thing towards the 
« Hindrance or Hurt thereof, nor of his Eſtate.” In the Expoſition of 
the Sixth Commandment : << Moreover, no Subjects may draw their 
« Swords againſt their Prince, for any Cauſe whatſoever it be.” The 
Reverend Father of our Church, to whom the Publick is ſo much in- 
debted for that excellent Hiſtory of the Reformation, and who has receiv'd 
the juſt Thanks of both Houſes of Parliament for it, (Page 291.) declares 
thoſe Expoſitions of the Commandments to be very profitable. 

My Lords, Tho' the Treatiſe, in which I find theſe Expoſitions, was 

ubliſh'd in a Popiſh Reign, yet (as an undeniable Evidence that the 

octrine of Non-Refiftance, there taught, is a Proteſtant Doctrine) I 
ſhall ſhew your Lordſhips, the Reverend Author of the Hiſtory of the Re- 
formation has himſelf afferted it, in much ſtronger Terms, than Doctor 
Sacheverell has done. In Edward the Sixth's Time, the glorious Light of 
the Goſpel ſhone out. The firſt Book of the Homilies, prepar'd by the 
Clergy, was then publiſhed by the Royal Authority; in which were three 
Parts of a Homily, or rather three diſtint Homilies of Obedience: In 
one of which is the Paſſage mentioned in the Doctor's Anſwer. ** Here, 
good People, mark diligently : It is not lawful for Inferiors, and Sub- 
« jects, in any Caſe, to reſiſt and ſtand againſt the ſuperior Powers; for 
« St. Paul's Words be plain, that whoſoever withſtandeth, ſhall get to 
« themſelves Damnation ; for whoſoever withſtandeth withſtandeth the 
« Ordinance of God.” In Queen Mary's Reign, the Light of the 
Goſpel was eclipſed, and the Darkneſs of Popery again overſpread the 
Nation. Reſiſtance to Princes being a Doctrine of the Church of Rome, 
your Lordſhips will not expect any authentick Evidence to be produced 
out of that Reign, in Maintenance of the Doctrine of Non-Reſiſtance. 

When Queen Elizabeth came to the Crown, the Truth of che Goſpel 
ſhone forth in its full Luſtre, and then ſix Homilies were added to the 
other three againſt Diſobedience and wilful Rebellion; in which your 
Lordſhips will find many Paſſages, wherein the Duty of Non- Reſiſtance 
is preſſed and inculcated, in much ſtronger Terms than it hath been aſ- 
ſerted by Dr. Sacheverell. 
ticles of our Religion were agreed upon "7 the Archbiſhops and Biſhops 
of both Provinces, and. the Clergy in Convocation; by the 35th of 
which, the Homilies are declared to contain a Godly and I holeſome 
Doctrine, and are order'd to be read in Churches, by the Miniſters, di- 
ligently and diſtinctly, that they may be underſtood of the People. In the 
thirteenth Year of that Reign, a further Sanction was given to the Homi- 
lies; the Thirty-nine Articles were then confirm'd, and every Perſon in 
Holy Orders, to be admitted to any Benefice with Cure, was required (by 
Act of Parliament made in that Year) to Subſcribe and Read them in the 
Church, and declare his unfeigned Aſſent thereto. 

My Lords, We have now a moſt gracious Sovereign on the Throne, as 
far ſurpaſſing her renown'd Predeceſſor Queen Elizabeth, in the effectual 
dupport ſhe gives to the Proteſtant Intereſt, and in her pious Care for the 
perpetual Security of the Church of England, as in all the other Succeſſes 
and Glories of her Reign. In this Reign, a perpetual Sanction is given 
to the Books of the Homilics, by inſerting in the Act of Union the Act 
made 13 Elia. which confirms the 'T hirty-nine Articles; by the 35th of 
which, the Doctrine of the Church (taught in the Homilies) is approv'd; 
and declaring that Act, 13 Elix. to be an efſential enge pr Part of 
the At of Union: So that I may now conclude, the Doctrine of the Church 
of England, taught in her Homilies, muſt continue as long as the Union 
of the two Kingdoms, which [I heartily pray may be to the World's End. 
On theſe Authorities do the Homilies of our Church ſubſiſt : And as they 
we thus ratified by the Articles and Acts of Parliament, the Doctor has the 
concurrent Authority of the Church and State, for what he has ſaid con- 
ccrning the Illegality of Reſiſtance. i 3 

My Lords, Is this Doctrine of Non-Keſiſtance taught in the Homilies 
in general Terms, in the ſame manner as Doctor Sacheverell has aſſerted 
it, without expreſſing any Exception? Do the Articles of our Religion 
declare the Doctrine taught in the Homilies to be a Godly and Wholeſome 
Doctrine? and will your Lordſhips permit this Gentleman to ſuffer for 

reaching it? Is it criminal in any Man to preach that Doctrine, which 
tis his Duty to read? The Doctor is not only required by the 35th Ar- 
ticle to read this Doctrine diligently, and diſtinctly, that it may be un- 
derſtood by the People; but to ſhew your Lordſhips, the Doctrine taught 
in the Homilies did not die, nor was alter'd at the Revolution, I muſt 
obſerve to your Lordſhips, that the Rubrick of the Office appointed for the 
Fifth of November, by the Jate Queen of Bleſſed Memory, directs the 

lerzy on that Day, if there be no Sermon, to read one of theſe Homilies 
2gainſt Rebellion. Since the Doctor choſe rather to preach, than to read 


In that glorious Reign, the Thirty-nine Ar- 
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in thoſe Homilies he was commanded to read on that Day, if he did not 
preach ? Does an Act of Parliament, inſerted in the Act of Union, in- 
wy him to ſubſcribe to this Doctrine before the Ordinary, and declare 

is unfeigned Aﬀent to it in his Pariſh Church? and ſhall he be con- 
demn'd in Parliament, for aſſerting the Truth of it? I muſt admit, this 
35th Article of our Religion is not by the Taleratian-A (I will give no 
Offence, by calling it by its true Name) required to be ſubſcribed by any 
Perſons diſfenting from the Church of nglaud, to entitle them to their Ex- 
emption from the Penalties mentioned in that Act. But that AR of Par- 
liament no way varies the Caſe with reſpect to the Clergy ; fo that what- 
ever Duty was incumbent on them before, is ſo ſtill ; and therefore I hope, 
your Lordſhips will not think this Gentleman has ſo highly offended. 

As a further Proof that this Doctrine of Non- Reſiſtance, as laid down 
by the Doctor in general Terms, without making any Exception, is the 
Doctrine of the Church of England, I ſhall ſhew your Lordſhips, that it 
has been fo preach'd, maintain'd and avow'd, and in much ſtronger Terms 
than the Doctor has expreſs'd himſelf, by our moſt Orthodox and able 
Divines from the Fime of the Reformation. *T would be endleſs to offer 
your Lordſhips all the Authorities I might produce on this Oecaſion; but 
we ſhall beg your Lordſhips Patience to lay before you ſome Paſſages out of 
the learned Writings of ſeveral Reverend Fathers of our Church, of nine 
Archbiſhops, above twenty Biſhops, and of ſeveral other very eminent and 
learned Men, 

That your Lordſhips may not think this Doctrine died at the Revolu- 
tion, I ſhall humbly lay before your Lordſhips the Opinions of three 
Archbiſhops, and eleven Biſhops, wade fince the Revolution, which will 
fully ſhew the Doctrine of Non-Reſiſtance is ſtill the Doctrine of our 
Church; I would not willingly give Offence in naming them; I am ſure 
I mean no Reflection, nor can it, as | think, be any Reproach to them; 
I find no other Doctrine in this Caſe taught by them, as far as I am able 
to judge, than what the Apoſtles taught before them. With your 
Lordſhips Leave, I will therefore preſume to name them; Arch- 
biſhop Tillotſon, the two preſent Archbiſhops, Biſhop St /lingflect, late 
Biſhop of II orceſter, the preſent Biſhops of /Yorcefter, Rocheſter, Salisbury, 
Ely, Bath and Wells, Lincoln, Exeter, St. Aſaph, Carlifle and Chicheſter, 
If Iam able to ſhew your Lordſhips that all theſe Right Reverend Fathers 
of our Church have preached the fame Doctrine the Doctor has, Are the 
ſame Words coming out of their Moutus to be received as Oracles of 
Truth, but ſpoke by the Doctor fit for Articles of Impeachment? I am 
ſure it's impoſſible to enter into the Heart of Man to conceive, that what 
theſe Reverend Prelates have aſſerted, that any general Poſition they have 
laid down concerning Non-Reſiſtance, is an Affirmance that neceſſary 
Means uſed to bring about the Revolution were Odious and Unjuſtifeable : 
Why then is Doctor Sacheverell, by having taught the ſame Doctrine, in 
the ſame Manner as they did, to be charged for having ſuggeſted or 
maintained any ſuch Thing ? 

My Lords, I dare not ſuppoſe this Doctrine, thus eſtabliſh'd by fo 
many Reverend Fathcrs of our Church, to be erroneous. If an intem- 
perate Expreſhon of one ſingle Archbiſhop above a Hundred Years ſince 
dead, is fit to be inſerted in an Article of Impeachment of High Crimes 
and Miſdemeanors, what Puniſhment ſhould I deſerve, could I ſuppoſe the 
Doctrine, taught by ſo many Archbiſhops and Biſhops, to be crronevus ? 
But if I might hope to be excus'd, if I made the Suppolition, that the 
Homilies of our Church contain falſe Doctrine, and that ſo many of the 
Right Reverend Fathers of our Church are capable of erring, or being ig- 
norant in the Doctrine of their Church, | humbly propoſe it to your Lord- 
ſhips, whether a Clergyman who errs after ſuch great Examples, might 
not reaſonably have hop'd for a more moderate Correction, than an Im- 
peachment ! Had this ſlaviſh Doctrine of Non-Reſiſtance been firlt branded 
with its indelible Mark of Infamy, and the Right and indifpenſ;ble Duty 
of Reſiſtance to Princes plainly | hn ; had all the flaviſh Notions of the 
Common Law which we find diſpers'd throughout our Law-Books, 
which give Countenance to this Doctrine of Non-Reſiſtange, been firſt 
weeded out of them, and fome few Acts of Parliament, intircly agreeable 
with this ſlaviſh Doctrine, been firſt repealed ; had the People been ſet 
right in the Notions of their Obedience, and the Miniſters of the Goſpel 
been inſtructed by Act of Parliament what Doctrine they ought to preach, 
and what not; had all theſe Things been firſt done, and the Doctor had 
afterwards err'd, your Lordſhips might have then look'd :pon him as an 
obſtinate Offender. 

The next Thing I beg Leave to conſider is, the Law of England; 
whether the Doctor's Aſſertion of the utter Illegality of Refiltunce to the Su- 
preme Pawer on any Pretence whatſoever, in general Terms, is agreeable to 
the Law of England, I hope | need not again explain myfclf as to this 
Particular ; I mean, that as the general Rule is always taught and incul- 
cated by the Church, ſo has it always been declared by the Legiſlature, 
without making any particular Exception; and if this Rule holds both 
in Church and State, this Gentleman is ſtrangely unfortunate, if he can't 
be comprehended under one or other of them. 

My Lords, whatever may at any Time heretofore have heen thought 
proper to be done by Parliament; whatever Meaſures, in Caſes of the jaſt 
Neceffity, may at any time have been taken by the People in general, for 
preſerving their Liberty, or aſſerting the Rights of their Country, and 
keeping themſelves from Slavery; yet in no Age can any inſtance be 
ſhewed, not in the Reigns of thoſe Princes who have been depos'd, that 
this Doctrine, of the Right of Reſiſtance, as it has been term'd, was ever 
permitted to be aſſerted by any particular Perſon, A memorable Caſe to 
this Purpoſe happened in the Reign of King Edward the Sccond : An Act 
of Parliament pals'd in the fifteenth Year of that Reign, intitl-d, Exilium 
Hugonis de Spencer Patris, & Filii. Ihe two Spencers were baniſhed b y 
that Act; and the firſt Article in that Act againſt them is, „ hat they 
& had affirm'd and publiſh'd in Writing, that Homage and Oath of Al- 
„ legiance were due more by reaſon of the Crown, than by reaſon 
* of the Perſon of the King; and that if the King did not demcan 
„ himſelf according to Keaſon, in the Exrrciſe of his Government, 
his Subjects might remove him; And that ſince that Removal could 
not be by Courle of Law, they might therefore remove him by Force,” 
The Time when this Act paſs'd, and what afterwards happened, is 
remarkable. Ihe Act, very foon after the making it, was repeal”, 


« Homily on that Day ; how could he better comply with the Command | and 'twas thought neceſſary in that Reign the People ſhould aflert 


ot der late Majeſty, than by preaching the ſame Doctrine as was contain'd that Right; and thereupon the King was depos'd. 
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will find in his Sueceſſor's Reign, they were ſo far from caſting any Blot 
on the Act of Exile, that in the 1 Edw. III. by one of their firſt Acts, 
the Repeal of the Exile was annulled, and the Act of Exile confirm'd. It 
is true, that in the 21ſt Year of Rich. II. the Act made the iſt Edw. III. 
for annulling the Repeal of the Exile, was repeal'd, and the Reverſal 
of the Act of Exile confirmed ; but in the firſt of Henry IV. the whole 
Parliament held the 2: Rich. II. and all the Proceedings in it, for 
their Extravagance, were annulled, and from thence the Act of Exile 
of the two Spencers continued untouched. I muſt humbly obſerve to 
your Lordſhips, that though there were two Repeals of the Act of Exile, 
et neither of them mention'd the Matter contain'd in the Articles as 
inſufficient ; but the Reaſons aflign'd in the Acts of Reverſal are, that 
dein the Proceedings againſt the Spencers, the great Charter was not 
© gbſerv'd, that the Prelat-s were not preſent, and did not aſſent there- 
te to; and ſome other Defects in Form.” What Opinion our greateſt Law- 
yers have ſince had of this Act of Exile, ſufficiently appears, Co. 7. 11. 
Calvin's Caſe, the Words are theſe : In the Reign of Edi. II. the Spencers, 
& the Father and the Son, to cover the Treaſon hatch'd in their Hearts, 
tc invented this damnable and damn'd Opinion, That Homage and Oath 
% of Allegiance was more by Reaſon of the King's Crown (that is, of his 
* Politick Capacity) than by Reaſon of the Perſon of the King; upon 
« which Opinion, ſays the Lad Chief Juſtice Coke, they inferr'd moſt 
t execrable and deteflable Conſequences. Firſt, If the King do not de- 
re mean himſelf by Reaſon in the Right of his Crown, his Lieges are bound 
© by Oath to remove the King. Secondly, Seeing that the King could 
not be reformed by Suit of Law, that ought to be done by Force: All 
© which were condemned by two Parliaments, one in the Reign of Zak. II. 
& called Exilium Hugonis le Spencer; and the other 1 Edw. III. cap. 1.” I 
barely mention theſe Acts to ſhew, that however applicable the Caſe of 
the Revolution might be to that of King Edw. II. yet that thoſe very Per- 
ſons, by whom the King was depos'd, thought it ſo high a Crime in the 
two Spencers, to take on them to publiſh ſuch Poſitions, as to deſerve Ba- 
niſhment, The next Law I beg Leave to mention, is the 25 Edw. III. cap. 
2. By which the levying War againſt the King in his Realm is declared, in 
general Terms, to be High-Treaſon, without an Exception whatſoever : 
This is an Inſtance of what I am contending for, that the Law, in all Caſes 
concerning our Allegiance, Jays down the general Rule, without makin 
any Exception. So the Oath of Obedience (as injoin'd 3/4: I. 4.) al 
Perſons are to ſwear to defend the King to the utmoſt of their Power, againf 
l Conſpiracies and Attempts whatſoever, which ſhall or may be made again/t his 
Perſon, Crown or Dignity The Oath is in general, without any Excep- 
tion, expreſs'd in it; and no Man will preſume to ſay, that Oath, which 
was taken from the 3 Fa. I. till after the Revolution, was not true. But 
the Anſwer to be given is, what I give in this Caſe, that Caſes of Neceſ- 
fity, ſuch as the Revolution, were implied, they are improper to be ex- 
preſs'd ; and why ought not the like Implication equally to be allow'd 
in the general Aſſertion made by Dr. Sacheverell? By the Act made 12 Car. 
II. t. zo. for Attainder of the Regicides, it is declared, That by the undoubted 
and fundamental Laws of this Kingdom, neither the Peers of this Realm, nor 
the Commons, nor both together, in Parliament, or out of Parliament, nor the 
People, cellettively or repreſentatively, nor any other Perſons whatſoever, ever had, 
have, hath, or eught to have, any c:ercive Power over the Kings of this Realm. 

My Lords, I can't apprehend this Act to be repealed : If it be not, I 
beſecch your Lordſhips, let Dr. Sacheverell be tried by it; and that you 
will be pleaſed to conſider, whether the Doctor's Aſſertion, concerning 
Reſiſtance, hath out-gone the Declaration in this Law. 

Your Lordſhips hear how fully the fundamental Law of the Kingdom is 
delared by this Act: The Doctor has only ſaid, *Tis illegal to reſiſt the Su- 
2 Power on any Pretence whatſoever. I he Expreſſion at the End of that 

eclaration may poſlibly be obſerved, that it extends only to a coercive 
Power over the Perſon of the King; I know not what Inference may be 
drawn from thence, but certainly there is nothing in the Doctor's Sermon 
but what may be abundantly juitified by the Declaration in that Act. 

TheMiitia AQ, the 13th and 14th Car. II. c. 3. for ordering the Forces in 
the ſeveral Countics of this Kingdom, contains a Declaration asſtrong as the 
former : By that Act 'tis declared, That neither both or either of the Houſes 
of Purliament can, or 1 74 may, raiſe or levy any Mar, offenſroe or deſenſtve, 
againſt bis Majefty, his Heirs, or lawful Succeſorss When I peruled this 
laſt Declaration in the Recital of the Acts, I read carefully to the End of 
it, to look for the Exception, but could find none. If there be no Excep- 
tion in that Act, but that it ſtands as a general Declaration of the Law; if 
neither, nor both the Houſes of Parliament can or may raiſe or levy War, 
offenſive or defenſive, againſt the King, is it a high Crime and Miſde- 
meanor to aſſert in general *l'erms that Reſiſtance to our Prince is un- 
lawful? Pray, my Lords, compare the Doctor's Aſſertion in his Sermon 
with the Declaration in this laſt Act of Parliament. 

By the Corporation Act, 1 3 Car. II. {if 2. cap. 1. all Mayors, Aldermen, 
Common-council Men, and other corporate Officers there enumerated, are 
required to take an Oath, That it is not lawful upon any Pretence whatſcever 
to take Arms againſ?the King. By the Militia Act, which I have already men- 
tioned, the ſame Oath, That it is not lawful, on any Pretence whatſoever, to 
take Arms again/t the King, is required to be taken by every Peer of the 
Realm, before he is capable of acting as a Lieutenant or Deputy-Lieutenant ; 
and by every Commoner of England, before he can be capable of acting as a 
Lieutenant, Deputy-Lieutenant, Officer or Soldier in the Militia, By the 
Act of Uniformity, 13 & 14 Car. II. cap. 4. all Eccleſiaſtical Perſons, and 
many others under the ſeveral Denominations in that Act, are required to 
ſubſcribe to the Truth of that Aſſertion, That it is net lawful, on any Pre- 
tence whatſcever, to take Arms againſt the King. This is the Language of our 
Law, and the like do the Apoſtles uſe in their Precepts touching Obe- 
dience and Non-Reſiſtance to the Supreme Power. 

But here I ought to obſerve, an Objection has been made to theſe ſeveral 
Acts, that by an Act made in the ſecond Year of the late King and Queen, 
"tis enacted, © That from thenceforth the Oath injoined to be taken or 
« ſubſcribed, by the ſeveral Acts I have mentioned, thould not be required 
te tobe taken by any Perſon whatſoever ; and that the former Acts of Parlia- 
te ment, as to that Oath, are thereby repcaled.” *Tis a very tender Repeal, 
my Lords, if it be one; but admit it to be one, it ſeems to have been argued 


from thence by a learned Gentleman, with whom in many Things he {aid T | unanimouſl y agreed to. 
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no Way differ, that this Doctrine of Non Ręſiſtance was become the 
unlawful, becauſe that Oath was not to be taken from thenceforward. 

My Lords, As the Corporation Act required the Swearing twas not 
lawful to take up Arms againſt the King, ſo does it direct the Subſcrib. 
ing to the Unlawfulneſs of the Ns © lacs and Covenant; now þ 
the ſame Argument, the Solemn League and Covenant may be proved i 
have been a lawful Oath. 

I beſeech your Lordſhips to conſider, whether the Repeal of this Qath can 
have any Weight with your Lordſhips. Twas a Aſſertion, to which 
all the Peers and Commoners, in the Employments I have mentioned, were 
to ſwear ; there is no Exception in the Oath, but what is iniplied in it. Was 
not the Propoſition as true before it was ſworn, as after? Was it theretg;, 
true becauſe twas ſworn; or was it ſworn becauſe it was true? Did tie 
Swearing it make it true; or the Truth make it fit to be ſworn ? It it as 
true when it was ſworn, the Propoſition was equally true before, and ſince 
I believe, ſince the Oath was taken by ſo many Peers and Commoners, 10 
Man will pretend to queſtion the Truth of the Propoſition. 

My Lords, I have gone thro' the ſeveral Laws I ſhall lay before your Lye. 
ſhips on this Occaſion ; and let me once more humbly beg your Lordihips, 
that you will be pleaſed to compare the Doctor's Aſſertion in his Sermon, 
2 Iltegality of Reſiſtance, with them; whether it be ſtronget 
than the Declaration of the undoubted and tundamental Law of the King. 
dom, in the Act againſt the Regicides; than the Declaration in the Mili 


Act; than the Oath required to be taken by ſo many Acts of Parliament; than 


the Declaration in the 25th of Edw. III. All the Doctor has ſaid, is, That 
Reſiſtance to the Supreme Power is illegal, on an; Pretence whatſoever. All the 
Peers and Commoners of England, under the Characters and Employment, | 
have mentioned, have ſworn to the Truth of it; the 25th of Edw. L11. declares 
it to be High-Treaſon ; and your Lordſhips have heard what St. Pau! ſays, 

My Lords, I began this Diſcourſe, relating to the Doctrine of the Church 
and the Laws of the Land, with the molt ſincere Proteſtation, that it was 
far from my Intention to offer any Thing, inconſiſtent with the Juſtice 
of the Revolution : I think the Juſtice of it conſiſtent with our Laws, the 
Exceptions to be made being always implied. And ſurely none can ſhew 
themſelves truer Friends to the Revolution, than thoſe wno prove that the 
Revolution may ſtand without impeaching the Doctrines of our Church, or 
any fundamental Law of the Kingdom. Dr. Sacheverell being impeached 
for not making the Exception, when he laid down the general Keule; I beg 
Leave to turn the Caſe, and ſuppoſe he had made it. Had he been ſtating 
the Caſe of a Revolution, on a Day when he preſs'd the Illegality of Reſiſt- 
ance, on a Day when, if he did not preach, he was obliged to read one of the 
Homilies againſt Rebellion, in which there is no Exception: Had he been 
picking Holes for the Subject to creep out of his Allegiance, and had he 
been cited before his Dioceſan z might he not have been queſtioned, by 
what Authority he preſumed to preach in that Manner! Whether he 
found ſuch Doctrine taught by the Apoſtles, by the Homilies, or by 
any of the Reverend Fathers of our Church? Might he not have bc 
told, it was his Duty, in Imitation of thoſe great Examples, to prels the ge- 
neral Duty of Obedience, and the Illegality of Reſiſtance, without making 
any Exception whatſoever ? Had he been queſtioned before the Temporal 
Power, for preaching in the Manner he has done; had an Indictment been 
framed againſt him on his general Aſſertion, and brought before the Twelve 
Judges; I humbly apprehend, not one of them would have declared he went 
too far. But had he been making Exceptions out of the general Rule of 
Obedience, eſpecially if he had been tried by ſuch Judges as were betore the 
Revolution might he not have been told, I was eaſy to diſcern what Spirit 
he was of, of what Party he was, and what he aimed at, what he intended: 
That he had not been preaching in Defence of the late Revolution, to ſhew 
the Juſtice of it; but that he was covering the Treaſon of his Heart, and 
under Pretence of juſtifying one Revolution, he was labouring to bring 
about another, He, who knew how far the Deſign had gone of landing 
the Pretender but two Years ſince ; what elſe couid he mean, by picking 
Holes in the Rules for our Obedience ? 

I have but a Word or two to add to the other Charges of this Article. 
The Gentlemen of the Houſe of Commons were pleaſed to obſerve, That 
tho there were four Articles, the Subſtance of them all centered in th: 
firſt. The ſecond Charge in this Article is, That his late Majeſty, in bu 
Declaration, diſclaimed the leaſt Imputation of Reſiſtance. It is not, | hope, 
ſufficient Ground for an Article of Impeachment, if the Doctor has exprell- 
cd himſelf in an obſcure Manner. I muſt confeſs, I can't catily compre- 
hend him myſelf; but it may be any Man's Misfortune to expreſs himſclſ in 
ſuch a Manner, as to make it decent and fit for him to explain himſelf : And 
I hope the Doctor has explain'd himſelf, ſq as to ſhow, that tho' he mz} 
have ſpoken improperly, he has yet ſpoken innocently. The Gentlemen 
of the Houſe of Commons declare, by Reſiſtance they mean the Reſiſtance 
of the Subjects to their Sovereign: But Reſiſtance, where the Doctor men- 
tions his — Majeſty to have diſclaimed it, cannot have that Meaning. 
He was a Sovereign Prince, and might reſiſt whom he pleaſed. Perhaps 
the Paſſage in the Doctor's Sermon may be capable of different Conſtruc- 
tions; but the Doctor has taken Care to prevent all Manner of Mittakes 
that might poſlibly arife from thence : He has not only (as was obſerved by 
one of the Gentlemen of the Houſe of Commons) made a marginal Ke- 
ference, to ſhow what he meant, which might have been done when be 
apprehended that Expreſſion would be found fault with; but he has it 
the Sermon itſelf quoted what the Parliament did, in burning a Treatie 
which related tv the King's having conquered the Kingdom. 

My Lords, it was aſk'd, What had he to do ta take Notice of that Matter' 
What led him to juitify the late King ? Was there ever any Body living 
that imputed any ſuch Thing as Conqueſt to him? My Lords, If thei 
never was but that one Imputation endeavoured to be catt on his Memory, 
as I never heard of any other, ſurely then he did well to wipe off that Im- 
putation ; and that this has been laid to his Charge, I muſt refer to th! 
Journals of both Houſes of Parliament. Your Lordthips reſolved the At- 
ſertion of King William's and Qucen Mary's being King and Queen by Con- 
2 was injurious to their Majefties rightful Title to the Crown, incon- 
iſtent with the Principles on which this Government is founded, and tending 
to the Subverſion of the Rights of the People: And on the 25th of Jan 
ary 1692, your Reſolution being communicated to the Commons, wi 
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The laſt Part of this Article is, That to impute Reſiſtance to the Re- 
« yolation, is to caſt black and odious Colours on his late Majeſty and the 


« (aid Revolution.” My Lords, There ate theſe Words in the Doctor's Ser- 
mon, of caſting black and odious Colours on his late Majeſty und the Revolution: 
They are in the Cloſe of a Sentence, which immediately precedes the Ex- 
preſion of his late Majeſty's diſclaiming the leaſt Imputation of Reſiſt- 
2nce. It is impoſſible to miſtake the Place; your Lordſhips will examine 
it; and from thence let him take his Fate, Whether that Paſſage is appli- 
cable to what went before it, or to what follows after? Thoſe Words of 
caſting Llack and odious Colours, are ſo far from referring to his late Majefty's 
dijclaiming ti Imputation of Reſiſtance, that they conclude the Sentence 
which went before it; in which the Doctor mentions © New Preachers, and 
New Teachers, that broached abominable Poſit ons, That the People 
© have a Right to cancel their Allegiance at Pleaſure, to call their Sove- 
« reign to Account; and who pretend to juſtify the horrid Murder of the 
Royal Martyr King Charles the Firſt, and endeavour to ſkreen themſelves, 
« and their vile Notions, under the Revolution.“ The Doctor having men- 
tioned theſe New Preachers and their Doctrine, goes on: Our Adver- 
« (aries think they effectually ſtop our Mouths, and have us ſure and un- 
« anſwerable on this Point, when they urge the Revolution of this Day in 
© their Defence. But certainly they are the greateſt Enemics of that and 
© his late Majeity, and the moſt ungrateful for the Deliverance, who en- 
« deavour to caſt ſuch black and odious Colours upon both.“ I pray, my 
Lords, W hat does this refer to? Don't it clear the Revolution againſt the 
Venom of thote Miſcreants, who publiſh ſuch villainous Afſertions as 
theſe ? But "twas objected by a learned Gentleman, What has a Minifter 
to do to meddle with theſe Things ? If any Man offend againſt the Tempo- 
al. or Eccleſiaſtical Law, the Courts are open; the Magiſtrates are to puniſh. 
My Lords, I don't find, if this Doctrine holds, that he muſt preach 
againſt any Thing: If he muſt not preach againſt any Thing which may 
be proſecuted, either in the Temporal or Eccleſiaſtical Courts, he muſt not 
reach againſt any Offence that is forbid by the Ten Commandments, 
Perhaps it will be urged, that there are no ſuch People as theſe New Preach- 
ers, and New Teachers; that heis raiſing a Phantom, and then throwing 
it down ; he is only imagining Caſes, of which there are no Inſtances; 
that there are no ſuch Men, who endeavour to juſtify the Murder of King 
Charles, or defend it by the Revolution. We will ſhow ther: are too ma- 
ny Inſtances of ſuch Perſons, who make no ſcruple to publiſh theſe Poſi- 
tions, and caſt Reflections on the Queen and her Government, whom the 
Doctor has been defending. He is not the Perſon he has been repreſented ; 
he hath no diſloyal Thoughts about him: Sure I am, he would rather die 
in her Majeſty's Defence. We ſhail ſhow your Lordſhips, that there are 
ſuch as run molt vile Compariſons between the Revolution and the moſt 
execrable Murder of King Charles the Firſt, and can find no better Diffe- 
rence between them, than this abominable Diſtinction of a Het Martyr- 
dem and a Dry One. 


Mr, Dodd. MY Lords, I am likewiſe a Counſel for Dr. Sacheverell; and 

' I cannot but think, by the ſame Arguments that have 
been uſed to maintain theſe Articles, any Book or Sermon, be it never ſo 
innocent, may be repreſented to be a Libcl. | 

The Gentlemen Managers of the Houſe of Commons, with Submiſſion, 
have ſcarce any three of them agreed in any one principal Point; only in 
this molt of them have agreed, That the Doctor is a Criminal before he is 
condemned. He has been in the whole Debate (generally ſpeaking) ſo 
called ; the uſual Expreſſion having been, The Criminal at the Bar: This 
(as it is not uſual in other Places) would have been a great Diſcourage- 
ment to us that are his Counſel, and great Diſcouragement in his De- 
fence, but that we conſider that the Judgment is your 3 and that 
by your Juſtice he muſt ſtand or fall. It has been repreſented, as if chis 
dermon had been peruſed and approved by Lawyers; but this is only ſug- 
geſted, (as other Matters have been) yet there is not the leaſt Proof there- 
ot. We have had different Facts charged upon us; ſometimes we are tax- 
ed for having ſaid too much, and ſometimes for having ſaid too little, and 
not mentioning Things that were the proper Subject of the Day. 

My Lords, we apprehend theſe Matters are obſected for want of obſer- 
ving the Sermon itſelf ; for as it was preached on the Fifth of November, 
ſo your Lordſhips will find an Account given for a Leaf together, ſetting 
forth the horrible Deſign of the Powder Plot. Your Lordſhips will alſo 
hnd, both in the Body and Concluſion of the Sermon, Notice taken of our 
Deliverance on this — 

There have been ſome Acts of Parliament cited by the Gentlemen Ma- 
nagers fur the Houſe of Commons ; that of the 25th Henry VIII. about the 
dupremacy, which we apprehend is not to the preſent Purpoſe. It only 
allerts the Supremacy, that is, the Independency of the Crown, whieh 
was uſurp'd by the Papal Authority; for ſurely King Henry the Eighth 
was a Prince that would as little bear the Doctrine of Reſiſtance, as any 
Sovereign that ever wore the Crown of theſe Kingdoms. 

There have been many Th ngs ſaid by the Gentlemen of the Houſe of 
Commons that we heartily agree with them in. The Revolution was a 
Caſe, we all agree, out of the general Rule; and ſo in every Thing we ſay, 
we hope your Lordſhips will underſtand it. We ncither do nor can un- 
derſtand it; it is againſt our Judgment and Intereſt to think otherwiſe. 
We are hearty Well-wiſhers to the Revolution, and to the Happineſs of 
England, that is in a great Meaſure built upon it. We agree the Law of 
the Land is the Meaſure of the Prince's Authority, and the People's Rights; 
that in the Caſe of the Revolution, when the Laws were overturned, Po- 
pery was coming in upon us, and Property ſignified nothing: "The People 
of England being invited by his late Majeſty, did reſort to the laſt Reme- 
dy, even that of Neceſſity; and that Neceſſity did induce Reſiſtance, and 
juſtify em in it; and upon that Foot the Revolution fuccerded. We to- 
tally deny that the Doctrine of Non- Reſiſtance, as laid down by the Doc- 
tor, and as aſſerted by him, was intended for the Pretender, or any other 
but her Majeſty and her Government; or can be conſtrued a thwarting the 
Revolution: His Aſſertions are general; thoſe general Aſſertions will 
have their particular Exceptions. 

Sure it has not, nor can be made out, that we had an Eye in favour of 
the Pretender in any Part of this Diſcourſe. Now it has been by ſome of 
the (Gentlemen almitted to us, that the Doctrine in the main is right; 
but, {ay they, you had your Thoughts, your Eyes on the Pretender, 


for High Crimes and Miſdemeanors: 
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| Now this is ſo very contrary to yuhat the Doctor has aſſerted in his whole 


Sermon, that I hope there is no Ground for it: For the Doctor (as a du- 
tiful Subject) takes Notice that her Majeſty is the laſt of the Lineal De- 
ſcent, as the Reli& of the Royal Family z which quite ditowns the Pre- 
tender and his Right. And c n any one imagine, that in ſuch Expreſ- 
fions he could have an Eye to the Pretender? For if there be any Pretence 
of Title in the Pretender, it muſt be as a Deſcendant of that Family. But 
he takes Notice, that her Majeſty is the only one left of that Family in a 
Lineal Deſcent; and I think that is enough to acquit the Doctor of ha- 
ving an Eye to him beyond the Water. 

aving, my Lords, made theſe Remarks, I ſhall now conſider the Ar- 


ticles as they lie before your Lordſaips, In the Preamble te the Articles, | 
there is Notice taken of three Acts of Parliament: The firſt is the © Act 


« declaring the Rights and Liberties cf the Subject, and ſettling the Suc- 
© ceſſion of the Crown,” The ſecond is the © Act for preventing Vexati- 
© ous Suits againſt ſuch as acted in order to bring in their Majeſties, and 
© for their Services.“ The third is the © Act for paving the States Ge- 
© neral of the United Provinces their Charges for his Majeſty's Expedition 
© into this Kingdom, and for other Uſes.” Theſe are the three only Acts 
that are citcd in the Preamble of theſe Articles : I ſhall fay but a Word 
to each of them. As to the Act called The Bill ef Rights, I don't find that 
that Act meddles with the Points of Reſiſtance or Non-Refiſtance ; the 
whole Ground and "Tenor of that Act is upon the Abdication. Ir ſettles 
the Crown upon the Vacancy of the Throne. It is ſaid, Whereas the 
© late King Fames the Second having abdicated the Government, and the 
Throne being thereby vacant, &c,” There is no other Fact ſtated , there 
is no Mention of Reſiilance. But the Throne being vacagt, the next 
Head in that Act ſays, T hat © King James having abdicated the Govern- 
ment, and their Majeſties having accepted the Crown, did become law- 
ful King and Queen, Sc.“ Theſe are the only Paſſages in that Act as 
to this Matter: It has preſerved the Liberties of the Subject; eſtabliſhed 
ſeveral Rights which are their ancient Inheritance; told the People that 
the Throne was vacant ; and being ſo, that their late Majeltics were law- 
ful and rightful King and Queen, as undoubtedly we all agree they were. 

My Lords, The next Act mentioned, is the“ Act for preventing Vex— 
© atious Suits againſt ſuch as acted in order to the bringing in their Majeſ- 
* ties, or for their Service,” Ihis goes further than the Bill of Rights; 
but whoever reads it, will find, it is but the ſame Att in Erect, that was 


| enacted in the Reign of Edward III. after Edward II. was depoſed, It is 


a mere Act of Indemnity, an Act of Pardon for Officers Civil and Milita- 
ry. It only exempts them from Proſecution, that having been Tranſ- 
greſſors againſt the ſtrit Rules of the Law, were [ubject to private Actions 
and no leſs could be done than to exempt them from ſuch Profecutions ; 
and therefore that Law pardons all Actions of TI refpats that were commit=- 
ted upon that Occaſion. 

My Lords, The next Act taken Notice of is, That for paying the States 
General. That, I don't ſee, takes any other Notice; but is only for pay- 
ing the Dutch 600,000 J. for their Aſſiſtance to his Majeſty at his coming 
into this Nation, for our Deliverance from Popery and Arbitrary Power; 

Then the Preamble charges the Doctor with © Preaching and Publiſh- 
© ing the Sermon and Dedication ; and that is ſaid to be done with a wicked, 
malicious and ſeditious Intention, to undermine and ſubvert her Majeſ- 
© ry's Government, and the Proteſtant Succeſſion as by Law eſtabliſhed ; 
© to defame her Majeſty's Adminiſtration ; to aſperſe the Memory of his 
© late Majeſtv ; to traduce and condemn the late happy Revolution; to 
* contradict and arraign the Reſolutions of both Houlcs of Parliament ; to 
© create Jealouſies and Diviſions among her Majeſty's Subjects; and to 
© incite them to Sedition and Rebellion.” Theſe arc the Corollarics that 
are drawn from the Preamble of the Articles of Impeachment ; and theſe 
are the Facts which muſt make theſe Articles criminal, or they can't be 
ſo at all. Theſe Facts we utterly abhor and wy, and ſay we arc not 
guilty of them; and hope it will ſo appear to your Lordſhips. 

My Lords, I ſhall now come to the firſt Article itſelf, and ſhall ſhortly 
ſpeak to the thiee Diviſions of this Article: It conſiſts of three Heads. 
The firſt is, That * the Doctor ſuggeſts and maintains, that the neceſſary 
Means uſed to bring about the happy Revolution were odious and un- 
* juſtifiable, The ſecond is, That his late Majefty, in his Declaration, diſ- 
© claimed the lealt Imputation of Reſiſtance. And the third is, That to im- 
pute Reſiſtance to the Revolution, is to caſt black and odious Colours 
© upon his late Majeſty and the Revolution,” 

As to the firit, hat he ſuggeſts, that the neceſſary Means uſed to 
© bring about the Kevolution were odious and unjuſtifiable 3” My Lords, 
we can't have a better Anſwer to this, than utterly to deny that we have 
made any ſuch Aſlertion: We have not done it in Words, nor in any 
Words that will bear that Conſtraftion. We infilt, that as it can't be 
proved out of the Sermon, ſo neither out of any other Action of his Life, 
or any cthcr Sermon by him preach'd, We fay, that in no Part of his 
Sermon he has afhimed any I hing of the necefſ..ry Means uſed tu bring about 
the Revolution ; that was a Point nat fit for the Doctor to meddle with, the 
Legiſlature had taken Carr of that, On the contrary, we have all along 
endeavoured, in that Sermon, to clear the Revolution and his late Majeſty 
(and we hope we have done it effectually) from the black and odious Co- 
lours which their greateſt Enemies had endeavoured to caſt upon them. 
To this Part of the Article we have pleaded Not Guilty, We have de- 
nied the Fact; it has not been prov'd upon us; the Sermon don't prove it, 
nor does the Dedication prove it; but they prove quite the contrary, as 
by ſeveral Paragraphs of the Sermon compared together will appear, 

The ſccond Diviſion of this Article is, That his late Haji), in his De- 
claration, diſclatmed the leaſt Imputation of Reſiſtance. This Fact we do ace 
knowledge, if it be underſtood as the Doctor explains it, and proves it by 
the Declaration itſelf, We take it to be very juſt and true; the Reſiſtance 
the Doctor mentions, being ſuch a Reſiſtance as tends to Conqueſt only, 
as by the Words plainly appear, which are printed, and referred to in the 
Sermon. It can have no other Conſideration or Meaning, as will appear 
to any that read that Part of the Sermon with any Candor, or any Inge- 
nuity. The Doctor has taken Care to expreſs it in Words, that there 
might be no Room for Exception. His Highneſs declarcs in Oppoſi- 
tion to thoſe who give it out, that we intend to conquer and inſlave theſe 
Nations, that we have thought fit to add a few Words to our D«clara- 
tion: It is not to be imagined that either thoſe who have invited us, 
or thoſe who arc already come to aſſiſt us, can join in a wicked At- 
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r tempt of Conqueſt, to make void ther own lawful Titles to their Ho- 
© nours, Eſtates and Intereſts.” And undoubtedly it is ſo. He did not 
come to conquer and enflave us, but to make us a free People; to pre- 
ſerve and reſtore our Religion, Laws and Liberties ; which; my Lords, 
with humble Submiſſion, has been the Senſe of the Nation z and Notions 
of a different Kind, and ſuch Aﬀertions in printed Sermons, have been 
animadverted upon. 

Now if the Dodtor, having his Eye in that Expreffion on the Matter 
of Conqueſt that others had infinuated, and that the late King did diſ- 
claim any ſuch Pretence, did expreſs the ſame by Reſiſtance, the Expreſ- 
ſion, we hope, is applicable to the Subject-matter that was before him, 
and ought not to be wreſted or turned to any other Purpoſe. Nothing 
can ſhew more his Meaning than his own Quotation : He refers to King 
Billiam's Declaration, to juſtify him in that Matter. g 

The next Head is, That © to impute Reſiſtance to the ſaid Revolution, 
© is to caſt black and odicus Colours upon his late Majeſty, and the ſaid 
Revolution.“ This we likewiſe utterly deny to have maintained; we 
have ſaid no ſuch Thing quite thro' the Sermon; we have not taken upon 
us to meddle with that Point: It was an improper Subje& for him to 
meddle with. The Doctor neither affirms, nor ſays any Thing of thoſe. 
that impute Reſiſtance to the Revolution; but thoſe which the Doctor 
intended, and which are plainly meant, if the preceding Words muſt be 
the Words to which the Subſequent and Concluſion of the Sentence re- 
lates, then they are Perſons of dangerous Diſpoſit ions, that place the 
Power in the People; that pretend to a Power to call their Sovereign to 
an Account at their Will and Pleaſure ; Poſitions that ſtand condemned 
by the Laws of the Church and State, and then vouch the Revolution in 
Defence of theſe Principles. Theſe are the Perſons mentioned and in- 
tended by the Doctor, whoſe Principles and Practices caſt black and odi- 
ous Colours upon the Revolution. 

My Lords, the Doctor, we own, in his Sermon, has aſſerted this gene- 
tal Propoſition, viz. * Abſolute Obedience in all Things lawful to the 
« Supreme Power; and the utter Illegality of Reſiſtance of the Supreme 
« Power upon any Pretence whatſoever.” And this being the Article, if we 
underſtand ſome of the Gentlemen of the Houſe of Commons aright, on 
which the whole Impeachment turns; and that if we were clear of this 
Article, there would be no Reaſon to follow us upon the others; it gives 
us an Occaſion to inlarge a little further upon this Point. 

My Lords, Non-rcfiſtance in uu we do aſſert as a Rule; yet we 
agree there is an Exception implied in that Rule, and that Exception, we 
ſay, was the Caſe of the Revolution. When this general Rule has an Ex- 
ception in it, it muſt be in a Caſe of the utmoſt Neceſſity implied, and is 
not expreſſed, ſtated, or determined in any Law or Act of Parliament that 
I know of, except in the Particular herein after- mentioned. 

My Lords, This Doctrine is agreeable to the Scriptures; is taught by 
the Chand of England in her Homilies, Articles and Injunctions 3 her 
Biſhops and Fathers; and in all Admonitions we have had from the Bi- 
ſhops and Paſtors of the Church, from Time to Time. I ſhall not name 
them, ſome of them have been named. We ſhall produce Sermons preached 
before her Majeſty, your Lordſhips, and the Houſe of Commons, on the 
moſt ſolemn -, 592} Lg where this Doctrine has been fully aſſerted, even 
beyond what the Doctor has laid down. Both your Lordſhips and the Com- 
mons have returned Thanks to the Biſhops and Clergy that have preach'd 
them ; and therefore we can't apprehend ourſelves to be worthy of this 
Reprehenſion. We ſhall produce them in Evidence, and vouch Authori- 
ties before the Reformation, and in the Infancy of it: The Homilies 
which are allow'd by the Church, and eſtabliſh'd by ſeveral Acts of Par- 
liament. 

This we take to be agreeable to the Laws and Statutes of the Realm. 
The Law makes it High Treaſon for particular Perſons to reſiſt the S u- 

reme Power. 

The Spencers in Edward the Second's Time aſſerted, That if the King 
did not govern well, the People might remove him, and that by Force; but 
that was condemn'd by two Acts of Parliament, in E. II. and E. III. 's 
Reign. The Act of 25 E. III. that famous Act that has been the Stan- 
dard for Treaſon for many Ages, is agreeable to the Doctor's Aſſertion; 
and when there were Breaches made in that Law in Queen Mary's Time, 
thoſe Acts were again repeal'd : Now I need not repeat, that to reſiſt the 
executive Power, and the Perſon of the King, by that Act, is compaſſing 
bis Death, and levying War againſt him. They have always looked upon 
it, that reſiſting the King is levying War, it is a compaſling and imagin- 
ing the Death of the King ; I ſhall therefore ſay no more on that particu- 
lar Act of Parliament, but come to later Times. 

In the Act of 12 Car. II. cap. 30. it is declared, That it is the un- 
« doubted and fundamental Law of this Kingdom, that neither the Peers 
* of this Realm, nor the Commons, nor both together, in Parliament 
© or out of Parliament, nor the People collectively or repreſentatively, 
nor any other Perſons whatſoever, ever had, have, or ought to have, 
any coercive Power over the Perſons of the Kings of this Realm.“ 
Here is a Declaration as full as can be, 1 am ſure as full as the Doctor's 
Sermon; and yet this Declaration, I do agree, muſt have an Exception 
in a Caſe of the utmoſt Neceſſity : And I hope there is as much Reaſon 
to allow the Doctor an Exception, as in this Act of Parliament. 

The next Act is the Corporation Act, 13 Car. II. in which all the Ofi- 
cers of Corporations are directed to ſwear, © That they do believe, that 
it is not lawful, upon any Pretence whatſoever, to take Arms againſt the 
King.“ Here is as full a Declaration to be made by all the Magiſtrates of 
Corporations, as general Words can carry; and yet I would be underſtood 
in every one of theſe, that there is an Exception of Neceſſity; but whether 
the Doctor was a proper Judge of that Neceſſity, I ſhall take Notice by 
and bye, 

T 4 next is the Militia Ad, 13 and 14 Car. II. and there is the ſame 
Declaration to be made by every Lord Lieutenant, Deputy Lieutenant, 
Officer and Soldier, That it is not lawful, upon any Pretence whatſo- 
© ever, to take Arms againſt the King.“ And the Preamble of that Act is 
ſtronger; for in the Preamble of that Act it is declared, That both or 
< either of the Houſes of Parliament cannot nor lawfully may raiſe or levy 
© any War, offenſive or detenfive, againſt his Majeſty, his Heirs, or law- 


ful Succeflors.” 


The next Ac is the Act of Uniformity 13 and 14 Car. II. 


The next is the Act for Select Veſtries, which injoins all Deans, Par- 
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ſons, Er; to make this Declaration, * That it is not lawful, upon 
© Pretence whatſoever, to take Arms againt the King.? * 

The next Act is the Act of Aſſociation, whereby * all Perſons are 
* gaged to ſtand by and aſſiſt one another againſt all his Majeſty's "wa 
without any Limitation, . 5 

The next is the Act which eſtabliſhes the Abjuration Oath, 13 U 
III. which was taken in the late Reign, and the Acts of 1 & 6 of he? 
Majeſty's Reign, whereby © all Perſons in Office are to ſwear to defend the 
King and Queen, to the uttermoſt of their Power, againſt all traitor 
: Condpiracies ** 
* Perſon, Crown or Dignity.” And that theſe Words may have the pla 
Senſe put upon them, They are to declare that they make that Reco ni. 
tion, Acknowledgment, Abjuration, Renunciation, and Promiſe, heart;. 
© ly, willingly, and truly, upon the true Faith of a Chriſtian.” Now this 
Reſiſtance can't be agrecable to this Abjuration, for to reſiſt is not th 
Way to defend. 

My Lords, We think that the Doctrine of Non-refiſtance, as a general 
Propoſition, is warranted by the Laws of the Land; and when there is an 
Exception implied therein, muſt only be determined by the Wiſdom of 
the Nation, and not by any one Doctor or private Perſon whatſoever, The 
Doctor's Propoſition is about Non- reſiſtance of the Supreme Power, and 
we have no Reaſon to take a greater Weight upon us than the Words ol 
our Sermon; and whatever Conſtruction may be put upon it, in relation 
to the Executive Power, yet the Propoſition holds as to the Supreme Pow. 
er, which is all the Doctor has aſſerted. The Supreme Power is the Queen 
and Parliament, and to this Supreme Power the Doctor has preſſed the 
utter Unlawfulneſs of Reſiſtance; and I have not heard it ſaid by any, that 
it is lawful to reſiſt the Queen in Parliament. Here is the Strength of the 
poorer apy _ "= - be a ſtanding Obedience; otherwiſe it is 
etting up the People to be Ju and not the Collective Bod 
People aſſembled in n FER 

My Lords, in a particular Caſe of the utmoſt Neceſſity, what Conſtruec- 
tion muſt be made as an Exception out of the General Rule, muſt be leſt 
to Time and Circumſtances (when ſuch a Caſe ſhall happen) to deter. 
mine, and muſt be determined by the Wiſdom and Strength of the Nation 
if ever ſuch a Caſe ſhould happen, which I hope never will more, f 

There is indeed one Exception made in one particular Caſe in the Bill 
of Rights, where it is enacted, That * if the King or Queen ſhall be te- 
* conciled to the See of Rome, or profeſs the Popiſh Religion, or marry a 
© Papiſt, then ſuch Perſon ſhall be excluded to inherit the Crown, or have 
© Regal Power in the Realm, and that the People ſhall be abſolved of their 
* Allegiance” And this I take to be the firſt ſtated and determined Excep- 
tion to this general Rule that ever was made in any Act of Parliament, 

My Lords, We think the Government can ſcarce be juſt to itſelf, that 
don't encourage and command this Obedience, this Non-reſiſtance. Thiz 
is a Rule profitable to all Governments, let the Nature of them be what 
they will; it is for the Peace and Quiet both of Church and State. It 
would be wiſe Work to have the Exception to this Rule ſtated by every 
one that comes into a Pulpit. I know not whether it would not be High- 
Treaſon in them to do it; ſure I am, it would be a high Crime: Andif 
theſe Points are doubtful or diſputable (as at leaſt muſt be agreed), ſure 
they are no Grounds for an Impeachment. 

What Doctrines ſhould a Miniſter of the Church of England preach, if 
not thoſe that are delivered in the Scriptures, and in the Doctrines of the 
Church ? Muſt he ſearch another Rule than the Scriptures, the Laws and 
the Fathers of the Church, have laid down? Mult he tell the People, that 
the Doctrine of Non-reſiſtance of the Supreme Power is the Doctrine of the 
Church of England? Or muſt he limit this Rule, and ſtate the Exceptions 
to it? Sure this would be very ſtrange for the Doctor to do: He mult tell 
them Reſiſtance is unlawful, but there is an Exception to that Rule; but 
what that Exception is, I muſt not tell you, but you muſt find it out as you 
can, Is not this to pick Holes in the Duty and Allegiance of the Subjet, 
and would look like the Blind leading the Blind ? 

My Lords, We think it would be a very ſtrange thing for a Miniſter d 
the Goſpel to diſtinguiſh in this Caſe: It would not be allowed him ; i: 
would be an Offence for any Preacher to do it. He muſt preach the general 
Propoſition, he muſt -inculcate the general Rule, and he muſt preach in 
the Words that the Laws of God, and of this Land, have delivered it in; 
he muſt not vary it, to find Meanings to help the People, like a good Ca- 
ſuiſt, to diſtinguiſh themſelves out of their Allegiance. 

Now fo far we apprehend is the whole Sermon of the Doctor's to be un- 
derſtood, as not raſing the Foundations of the Government, not inciting 
to Rebellion, but preaching Obedience to the Laws of GOD and Man. lt 
is a great Misfortune for the Doctor to be repreſented as preaching this 
Doctrine for the Sake of the Pretender. We think, at leaſt, it may be: 
Comfort to him, that there is not a Syllable of Proof or Truth in it; and 
that, on the contrary, the Doctor diſclaims all Right in the Pretender, of 
aſſerting and acknowledging her Majeſty's Right, and expreſſing a paſſion- 
ate Concern, that her Majeſt is the Relict of the Royal F war 5 

We have given all the Aſſurance of our Fidelity the Law demands, ue 
have taken the Oath of Abjuration, and been always ſubmiſſive to her Mz 
jeſty, and the Laws of the Nation, given all the Security of our Alleg- 
ance and Loyalty that the Government required. 

The Doctor fully declares his Meaning in this Sermon: Does he not al 
along ſubmit to the Government, and pray for the Queen and Gover?- 
ment! He has done it in ſeveral Places of his Sermon, patticularly in on 
Place, which will carry a great Weight in it. What (ſays he) I have th 
freely ſpoken, I hope is as much without Offence, as it proceeds from 
tender Concern for her Majeſty's Perſon, and a hearty Zeal for the $af! 
© of our Church and Conftitution.”? Surely after this Declaration, in commoi 
Juſtice, there ought to be no Conſtruction of a Man's Meaning made *© 
Inference. Here isa full Declaration, that what he has done he has done 
Service and Zeal to her Majeſty and the Conſtitution in Church and Stat 

When there is not thro' the whole Sermon any plain Words to grog 
ſuch a Conſtruction; when there is not the leaſt Proof offer'd, but only 0 
ſuch forced Conſtructions ; when different Words are pick'd out from di 
ferent Places, and Words ſo diſtant are joined together to make up der 


Sentences to make good the Impeachment, we think it is much too hard,” 
hope it never will be endured, to pick Part of a Line here, and fix or 
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tener and the Beginning of another : this would be to confound all Reaſon 
and Underſtanding whatſoever. This we take not to be a right way of Rea- 


ine, nor.a proper Evidence to maintain an Impeachment, and we ho 
Wn” reſhips will therefore acquit the Doctor of this Article. xj 


pt. Y Lords, I am alſo aſſigned by your Lordſhips to be one 
Mr, Pf M of the Counſel for Beer $6rkoerell, who, I beg Leave 
to ſav, I cannot yet think to be a Criminal; and, when we have been 
heard, I hope your Lordſhips will not think him ſuch, 

| do admit, as the Cale is ſtated by the Gentlemen who are the Mana- 

rs for the Commons, that it is a Cauſe of very great Moment, and is 
worthy of your Lordſhips Determination, becauſe it deſerves the greateſt 
Deliberation z. it being a Cauſe as conſiderable in its Conſequences to her 
Majeſty, the Church, and theſe Kingdoms, as ever came before your 
Lordſhips. And therefore, ſince it has been the Doctor's Misſortune to 
incur the Diſpleaſure of the Houſe of Commons, and to lie under the 
weight of an Impeachment 4 Great and Honourable Body, it is his 

teſt Comfort (next to his being Innocent) that he has the Ko to 
have your Lordſhips for his Judges, and the Opportunity of ſo publick a 
Vindication of his Innocence for he does not doubt to give your Lord- 
ſhips, and all by whom we have the Honour to be heard, full Satisfaction, 
that he is not guilty of any of the Crimes charged upon him in any or ei- 
ther of the Articles. 

My Lords, we agree with the Managers, that his late Majeſty, when 
Prince of Orange, did, with an armed Force, undertake a glorious Enter- 
prize for delivering the Kingdom from _— and Slavery, We admit, 
that divers Subjects well affected to their Count joined with and aſſiſted 
him in that Enterprize ; and that the Enterprize being crowned with Suc- 
ceſs, the late happy Revolution took Effect, and was Eſtabliſhed. We 
alſo admit, that the bleſſed Conſequences of the Revolution are the En- 
joyment of our Religion and Laws, the Preſervation of her Majeſty's Per- 


ſon, the many Advantages ariſing by her Majeſty's wiſe and glorious Ad- 


miniſtration, the Proſpe& of Happineſs to future Ages by the Settlement 
of the Succeſſion, and the Union of the two Kingdoms. 

But there are other Matters ſuggeſted in the — in which we 
differ with the Gentlemen of the Houſe of Commons ; for it is therein al- 
ledged, © That Doctor Sacheverell preached and publiſhed his two Sermons, 
« with a malicious and ſeditious Intention to undermine the Government 
© and Proteſtant Succeſſion, to defame her Majeſty's Adminiſtration, to 
Aſperſe the Memory of his late Majeſty, and Traduce and condemn the 
Revolution, to Arraign the Reſolution of both Houſes of Parliament, to 
© create Jealouſies and Diviſions among her Majeſty's Subjects, and to in- 
© cite them to Sedition and Rebellion. And all this we totally deny. 

The Offences charged upon the Doctor are of a verv high and heinous 
Nature, and the greater the Crimes are with which a Man is charged, the 
clearer and plainer ought the Evidence to be to maintain and make good 
that Charge. And to make the Doctor a Criminal within theſe Articles, 
every Branch of the Articles muſt be proved as they are laid. It muſt be 
proved that he preach'd and publiſh'd thefe Sermons with ſuch wicked, 
malicious and ſeditious Intention, as is alledged in the Preamble ; and the 
Proof ought to be plain and poſitive; for the Laws of England have ſo 
guarded the Perſons and Properties of the Subjects, that their Lives, Li- 
bertics, or Etiates cannot be ſubject to Forfeiture, or Reſtraint, by un- 
certain or conjectural Evidence, by ftrain'd or unnatural Inſerences, In- 
ſinuations, or Innuendo's. And altho' I could cite many Authorities and 
D-terminations in the Courts of Veſiminſter-Hall, wherein the Judges 
have expreſs'd their Diſlike and Deteſtation of convicting Men of Offences, 
cither Capital or Criminal, by Innuendo's or Inferences ; yet I forbear to 
trouble your Lordſhips with any of them, becauſe I have an Authority 
Superior to them all to warrant what I have ſaid, and that is the Determi- 
nation and Reſolution of your Lordſhips in Sir Samuel Barnardiſton's Caſe, 
which having been read by Sir Simon Harcourt, I forbcar to trouble your 
Lordſhips with a Repetition of it. 

The next thing therefore to be conſidered is, Whether the Sermons 
were preached with ſuch malicious and ſeditious Intention as is aſſerted in 
the Preamble, and if there beſuch plain, direct, and politive Proof, as is by 
your Lordſhips Determination, in Sir Samuel Barnardiſton's Caſe, decla- 
red to be neceſſary. 

But before I come to ſpeak to any particular Article, I beg Leave toob- 
ſerve ſomething, which though it hath not been made a particular Charge 
azainſt the Doctor in any one Article, yet it has been urged and inſinuated 
almoſt by every one of the Managers of the Houſe of Commons to inforce 
every Article, and that is, I hat notwithſtanding the Docer's Expreſſia of 
Loyalty to the Queen, yet his Intention is to bring in the Pretender. 

It has been objected, as I apprehended (and I beg Pardon if I am miſta- 
ken) „ That the Doctor confines his Doctrine of Paſſive-Obedience and 
Non. Reſiſtance to a Jure Divino King or Queen, and that from thence 
* it was eaſy to underſtand againſt what Queen the Doctor excites the 
People to take up Arms.” If the Queen, who has an Hereditary Right, 
and allo a Right confirmed and eſtabliſhed by Act of Parliament, cannot be 
laid to be a Jure Divine Queen, I do not know who can. I did not think 
that the Doctor, who aſſerts the Hereditary Right of the Queen, could be 
charg'd with an Intention to bring in the Pretender. I am in your Lord- 
lkips Judgment, whether the denying her 1 4 Hereditary Right be 
not the moſt likely way to bring him in: For I ſubmit to your Lordſhips, 
whether the denying the Hereditary Right of the Queen, be not to ſuppoſe 
an Hereditary Right in ſomebody elſe ; and whether that does not leave a 
Way open (when the Queen's Enemies are ſtrong enough) to bring in that 
Perlon in whom the Hereditary Right is ſuppoſed. 

It is aſſerted, ** That the DoRtor's pretended Zeal is for her Majeſty, 
but his real Zeal is for the Pretender: It is hard to ſay a Man means 
* contrary to what he ſpeaks ; and that, though he declares that the Safety, 
„Rights and Eſtabliſhment of her Majeſty's Government, with thoſe 
* of the Church, are the things which he ſo carneſtly contends for, and are 
his only Aim and Intention; and tho” he prays that God will preſerve 
** her Majeſty for the Comfort and Support of the Church and Nation, 
* yet it is ſuggeſted that his chief Aim and Defign is to dethrone her Ma- 
* j*{ty, to ſet the Crown upon the Head of the Pretender, and to eſtabliſh 
'* Popery, or at leaſt a Church independent on the State. And altho' he 


* preaches up Paſſive Obedience and Non- Reſiſtance under her Majeity's 
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happy Adminiſtration, yet it is objected he irs up the People to Rebel. 
<&« lion, and means Non-Reſiſtance and Paſſive Obedience to the Gentle< 
© man on the other Side of the Water.“ 

I do agree theſe Things have been urged with great Ingenuity ; but what 
Proof, what Evidence is there of any of theſe Matters thus ſuggeſted ? 

My Lords, by the Law of England Men are not to be harangued out. 
of their Lives, Liberties or Eſtates ; but, as I have obſerved, it muſt be 
1 and poſitive Proof alone that can ſubject them to a Forfeiture: And 

ſubmit to your Loroſhips, where a Man affirms a Thing in his Sermon, 
if an Averment by any Body elſe that he means quite the contrary, be a 
ſufficient Evidence to convict a Man of High Crimes and Miſdem-anors ? 

There is another Matter which I confels puts me under a great Diffi- 
culty, to determine which way to apply our Defence to the firit Article 
and that is, the different Conſtruction which the Gentlemen of the Houſe 
of Commons have made of that Part of the Doctor's Sermon, on which 
the firſt Article is founded. The Gentlemen that ſpoke to the firſt Arti- 
cle (if I apprehend them right) affrm, "That the Doctor aſſerts an un- 
limited Obedience, and the utter Illegality of Reſiſtance to the Queen, 
«© as the Supreme Executive Power, and that ſuch an Aſſertion was a Re- 
e flection upon tlie Revolution, which was brought about by the Reſiſt- 
** ance that was given to the late King James.“ And all their Arguments 
on the firſt Anich were grounded on this Aſſertion. But a very learned 
Gentleman, who ſpoke Yeſterday to the fourth Article, was pleaſed to 
object, That tho' the Doctor aſſerted the utter Illegality of Reſiſtance 
* to the Supreme Power, yet he had no where aſſerted the utter Illegalit 
d of Reſiſtance to the Queen, thereby leaving himſelf at Liberty to reſi 
„ the Queen, and bring in the Pretender.“ 

Now the Queſtion is, Which of theſe Conſtructions we muſt believe? 
If the Conſtruction made by the Gentlemen who ſpoke to the fi ſt Article 
be true, then the Doctor has taken that Care of her Majeſty's Perſon 
which he ought, by aſſerting the utter Illegality of Reſiſting Her. and hath 
not left himſelf at Liberty to take up Arms againſt her Maſeſty to bring in 
the Pretender; and ſo the great Objection made againſt the Doctor by the 
learned Gentleman who ſpoke to the fourth Article falls. But if his Con- 
ſtruction prevails, there is no Reflection on the Revolution, and the firſt 

Article falls to the Ground; for the reflecting on the Revolution can be 
only by aſſerting the Illegality of Reſiſtance to the Queen, as the Supreme 
Executive Power ; ens the Reſiſtance which brought about the Revo- 
lution was made to the late King po only, and not againſt the Legilla- 
ture: But whichſoever of theſe Gentlemen your Lordſhips {hail be of 
Opinion is in the- Right, I beg Leave to ſay, that this may certainly be 
concluded and inferred, That the Conſtruction of that Sentence muſt be 
very doubtful, in which ſuch learned Men differ, and conſequently can- 
not be a Charge ſufficient and certain enough to ground a Conviction ſor 
High Crimes and Miſdemeanors, Theſe Matters being ſubmitted to your 
Lordſhips Judgment, I come next to conſider the Articles themſelves, 
and ſhall humbly propoſe to your Lordſhips Conſideration what I have to 
ofter in Anſwer to them, and {hall take Notice of the ſeveral Branches of 
the reſpeRive Articles, which the Doctor mentions in his Anſwer to them. 

As to the firſt Branch of the firſt Article, which charges, the Doctor 
does Sugge/t and Aiintain, That the neceſſary Mie ins uſed to bring about the hap- 
Revolution were Odious and Unj'ſtifiable; the Doctor denics there are 
any ſuch Expreſſions in his Sermon at St. Paul's: And I beg Leave to ſay, 
that there is not one Paragraph or Sentence in his Sermon that can ſup- 
port this Charge; the Neceflary Means uſed to bring about the Revolu- 
tion not being once mentioned in his Sermon; and therefore I at firſt doubt- 
ed whether I had the right Sermon; for I could no more find that Sentence 
in the Doctor's Sermon at St. Paul's, than one of the learned Managers 
could find a Text of Scripture, quoted by the Doctor, in his Bible. 

One of the Gentlemen who ſpoke to this Article, was pleaſed to admit, 
that the Words charged in this Part of the Article are not in the Doctor's 
Sermon, but ſaid there are Words that are tantamonnt; fo that this Branch 
is to be proved by Innuendo's, and yet they have not been pleaſed to let 
us know what thoſe Words are which do amount to the ſame Significa- 
tion; and we deny there are any ſuch Words. 

The laſt Part of the firſt Article (for I ſhall confider that next, becauſe 
it relates to the Revolution) charges, that the Doctor does Suggeſt and 
Maintain, that to impute Reſiſtance to the Revolution, is to caſt Black ind Odi- 
ous Colours upen his Majcſty and the Revuilution, In Anſwer to which I muſt 
beg Leave to take Notice, that the Words of the Sermon are here trariſ- 
pos'd and miſplac'd : for the Doctor does not ſay, that 73 1 Reſiſtance 
to the Revzslution is to caſt black and eodious Colours upan his Majeſty and the 
Revolution; but he ſays, that to urge the Revolution to juſtify the Doctrine of 
Detbroning and Mu dering of Princes, is to caſt Black and Odious Colours on his 
Maj iy and the Revolution; for the Doctor in Page 11. ſays, that the New 
„ Preachers and New Politicians pretend to have a Power to cancel their 
& Allegiance at Pleaſure, to call their Sovereign to an Account {cr High 
« T'caſon, to Dethrone and Murder him for a Criminal, as they did the 
% Royal Martyr by a Judiciary Sentence; and that tojuſtify;this Doctrine, 
te they urge the Revolution of this Day:“ But (ſays he) they are the great- 
ejt Enemies of that, and his late Majeſty, and the moſt ungrateful fur the Deli- 
verance, who endeavour to caſt ſuch Black and Odious Colours upon bith; fo that 
what he ſays is no more than that to juffity the calling the Sovereign to an 
Account for High TFreaſon, and the Dethroning and Murdering of him, 
by the Revolution, is to caſt Black and Odious Colours upon both. And 
is there any Body that has any Reſpect for the glorious and happy Revo- 
lution, that has any Regard for the Preſervation of our Conſtitution, can 
ſay leſs? Can there be a greater Reflection on the Revolution, than to 
urge That in Vindication of the Rebellion in Forty-one, as if the Caſcs 
were alike ? 

I humbly ſubmit it to your Lordſhips, if there be any thing in his Ser- 
mon that can be conſtrued to reflect on the Revolution, if the Words be 
taken according to the Natural and Genuine Senſe of them; nor can it 
be thought the Doctor would caſt the leaſt Reflection upon it: Can it be 
imagined, that he who is a Member of Magdalen College in Oxford, ſhould 


ſo ſoon ſorget the Attempts that were made on their Liberties, and would 
reflect on the Revolution, by which not only he and the reſt of the Fellows 
of that College, but all the Colleges in both the Uniyerſities, nay, all her 
Majefty'sProteſtant Subjects, nowenjoy their Religion, Rights and ns 
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That he who is a Church of England - Man ſhould Calumniate the Re- 


184. 2 Trial of Henry Sacheverell, D. D. 


To carry this yet further 3 ſuppoſe that the urging the Illegality or Re. 


volution, by which the beſt Eſtabliſhed Church in the World is preſerved | ſiſtance on any Pretence whatſoever had been a Subſtantive Clauſe, and had 


from Popiſh Superſtition and Idolatry: That he who contends ſo earneſty 
for the Preſervation of our Conſtitution, ſhould caſt Black and Odious 


no Relation to, or Dependance upon, any other Clauſe or Sentence or 
ſuppoſe ſuch a general Aſſertion can be collected from any Parc of the 


Colours on that, by which alone the Succeſſion is ſetiled and ſecured in Doctor's Sermon, yet it muſt be taken only for a general Prophſition: And 


the Proteſtant Line, and her Majeſty is now Lawfully and Rightfully 


if ſuch general Propoſitions are true in the General, and to a common In. 


ſeated on the Throne of her Royal Anceſtors; on which the Doctor tent, tho' they are ſubje& to particular N Neue. yet it is ſubmitted, 


prays, and I hope we all 2 with him, that ſhe may long continue for the whether the Doctor is not well warranted in a 
hurch and Nation. No, my Lords, it is not the 


Support and 77 of this 


Revolution in 1688, but the Revolution in 1648, that he endeavours toblacken, 


and the Principles by which that was brought to paſs, thoſe Principles 
which made Rebellious Subjects take up Arms againſt one of the beſt Princes 
that ever ſwayed the Sceptres of theſe Kingdoms; thoſe Principles which 
brought that Pio Martyr to the Block, baniſhed the Royal Family, and ſet 
an Uſurper upon the Throne; this is the Dethroning, this is the Murder- 
ing which he means: And can any Colours be too Black, any Colours too 
Odious for ſuch Crimes? No doubt, my. Lords, they cannot; and there- 
fore, inſtead of charging 
volution, I hope your Lordſhips will be of Opinion he vindicates it in the 
higheſt Degree, 
what a wide Difference there is between them. 

As to that Part of the firſt Article which ſays, That his late Maje/ly, in 
his Declaration, diſclaimed the leaſt v6 of ny rap If the Doctor 
had not explained himſelf, it is humbly ſubmitted how far he is juſtified 
by his Majeſty's Declaration. The Declaration ho Ie have thought fit 


the Doctor with reflecting on the late happy Re- 
hen he diſtinguiſheth it from that in 1648, and ſhews 


to go over to England, and to carry with us a Force ſufficient, by the Bleſſing of 


Goa, o defend us from the Violence of evil 3 ; and that his Expediticn ' 


is intended for no ether Deſign but to have a free and lawful Parliament So 
that this Expedition was to have a free Parliament, and his Forces were 
to defend him from the Violence of Evil Counſellors, in carrying on that 
glorious Deſign ; and when the late King James Abdicated the Govern- 
ment, what Reſiſtance was it to ſupply the Vacancy, by ſettling his late 
Majeſty on the Throne ? 
In ConftruRion of Words and Sentences, if any Part be ambiguous, and 
may be taken in a double Senſe, it ought in Favour of Life and Liberty to 
be taken in the beſt Senſe. But the Author declares what his Senſe is, what 
he means by it ; there it cannot be taken in any other Senſe than that : 
And this is the Doctor's Caſe : for he ſhews, both in his Sermon, and by a 
Note printed at the Bottom of the Page, that by Reſiſtance he means ſuch 
Reſiſtance as tended to a Conqueſt : And is he not 33 in that by his 
Majeſty's Declaration, wherein he diſowns the wicked Attempt of Con- 
queſt ? And by the Vote of both Houſes of Parliament, who ſo highly 
reſented the Deſign of making that Expedition a Congueſt, that they or- 
dered a Pamphlet, which attempted to prove it ſuch, to be Burnt by the 
Common Hangman ? 
And therefore, if the general Words would have carried ſuch a Reflection, 

et the Clauſe which explains it, being printed with it, prevents ſuch a 
8 for there is no Reaſon to apprehend any Danger from the 
Poiſon, when the Antidote is adminiſtered at the ſame Time. Thus, m 
Lords, I take it, 1 have anſwered every Branch of this Article, and ſhewn, 
that there are not any Expreſſions in the Sermon that can Warrant or Sup- 
port any Part of it: But, from what I obſerved from the Gentlemen who 
are the Managers, and ſpoke to this Article, the great Foundation and 
Streſs upon which this Article depends, is in the Sentence in Page 11. of 
the Doctor's Sermon, where he ſays, The Grand Security of cur Government, 
and the very Pillar upon which it ſtands, is founded ut on the ſteady Belief of the 
S:bjefts Obligation to an abjolute and unconditional Obedience to the Supreme 
Pewer in all things lawful, and the utter Tilegality of Reſiſtance uton any Pre- 
tence whatſcever. But I take it, the Charge in this Article can never be ſup- 
ported by any Words in this Sentence ; for it is Evident, that the abſolute 
and unconditional Obedience, which he ſays Subjects are obliged to, is to 
the Supreme Power in all things lawful ; and the utter Illegality of Re- 
ſiſtance upon any Pretence whatſoever, ( —_— in one and the ſame Sen- 
tence), muſt be intended to beof the Supreme Power in all Things lawful ; 
ſo that it is no more than if he had ſaid, Tis utterly Illegal, upon any Ac- 
count whatſoever, to reſiſt the Supreme Power in Things laveful. Can any 
Aphoriſm be truer than this, viz. That where the Thing commanded by the 
Supreme Power is lawful, the Reſiſlunce given to it my be unlawful And 
this is all the Doctor hath aſſerted in this Paragraph. 

If I may have Leave to cite a foreign Author, Pandi ſays, The Su- 
preme Power is that in which the Legiſlature is veſted ; for he ſays, Human 
Laws are the Decrees of the Supreme Power, concerning Matters to be obſerved 
by the Subjecls for the God of the State. And one of the learned Managers, 
who ſpoke to this Article, admits jt to be ſo, And then the Doctor's Aſ- 
ſertion is, That the Security of our Government, and the very Pillar on 
whichit ſtands, is ſounded upon the ſteady Belief of the Subjects Obligation 


to an Abſolute and Unconditional Obedience to the Laws made by the 


ucen, Lords and Commons, in Parliament aſſembled, and the utter 
Tllegality of Reſiſting ſuch Laws on any Pretence whatſoever. And if this 
be not fo univerſal a T ruth, as not to admit any Exception, is humbly ſub- 
mitted to your Lordſhips: And this is an Anſwer to all that hath been ſaid 
againſt us on the firſt Article. For all the Gentlemen have founded their 
Diſcourſe on a Suppoſition, that the Doctor preached up an Abſolute Un- 
conditional Obedience to, and the utter Illegality of, Reſiſtance of the 
Queen ; whereas he preaches up the Illegality of Reſiſting the Supreme 
Power, and that in all Things lawful. 

Suppoſe it eould be collected, that by the Supreme Power the Doctor 
meant the Supreme Executive Power, which is the Queen; yet the Doctor 
cannot be thcught by this to reflect on the Revolution, or to condemn 
that Oppoſition given to King Cm | 

For can it be imagined, that he condemns the Oppoſition given to that 
Prince in the Diſpenſing Power, in committing the Biſhops, deprivin 
Men of their Frecholds and Liberties, by Eccleſiaſtical and other 0 
Commiſſions, and endeavouring to eftabliſh Popery, by introducing a fo- 
reign Power? I fay, Can it be imagined the Doctor condemns that Oppo- 
ſition, when he urges the ee Reſiſtance to the Supreme Power in all 
Things lawful ? If thoſe Proceedings of King Janes were lawful, then the 
Doctor condemns the Oppoſition given to them; but thoſe Proccedings 
being Illegal, the Oppoſition given to them is nowhere condemn'd by the 
Doctor, nor hath this Paragraph in his Sermon any Relation to it. 


—— — 


erting ſuch a gencral 
ſition, without mentioning the particular — ? F * "Sos 

ules have Exceptions ; and yet the Perſon that cites them, ſeldom or ne. 
ver mentions theWxceptions ; for whenever ſuch gener} Propaſitions ate 
urged, the Exceptions are always underſtood and implied. And there wa 
leſs Reaſon to mention the Exception in this Caſe, becauſe it is 0 univer. 
ſally known: It had the Concurrence of the whole Nation, and was fo 
often eſtabliſhed and approved by the Legiſlature. 

And the Doctor intirely concurs with the Gentlemen of the Houſe of 
Commons, that the Revolution is an Exception; and is not Aaverſary to 
one of the learned Managers, who was pleaſed to admit, it was the gn] 
Exception from this general Rule. And l ſubmit to your Lordſhips, if the 
naming that Exception would not be a greater Reflection on the Revo. 
lution, than the Preaching that Doctrine in general Terms, without namin 
it; for to name it now, ſince the Revolution, would be to tuppote, that it 
was not implied and underſtood as an Exception out of that general Pro. 
poſition, before the Revolution; and then the Exception is to be war- 
ranted by the Revolution; which is to infer, that no Reſiitance was law. 
ful *till the Revolution: Whereas we ſay, that ſuch an extraordinary Caſe 
as that of the Revolution, was always implied as an Exceprion out of that 
general Doctrine, and ſo the Doctrine juſtifies the Revolution. 

And therefore, the Doctor urging this Benin of Non- Reſiſtance in ſuch 
— * Terms, as all other general Propoſitions are uſually urged, it is hum. 

ly ſubmitted, whether he can for this be eſteem'd guilty of High Crimes 
and Miſdemeanors ? eſpecially ſince this very Doctrine hath becn aftirm's 
in ſuch general I erms, by learned Men in ul Apes; by our Church, aad by 
the Legiſlature ; of which I'll beg Leave to give ſome few Inftances. 

When the Duke of Monmouth was to be executed, his preſent Grace the 
Archbiſhop of Canterbury, the preſent Lord Biſhop of Bath and is, the 
then Biſhops of Ely and Bath and Halls, were appointed by the King to 
attend his Grace. They preſs'd him to make a particular Confeſhion of his 
Crime, and to acknowledge himſelf guilty of Rebellion: His Auſwer 
was, He died a Proteſtant of the Church of England. They replied, 2 
Lord, If you be of the Church of England, you muft acknowledge tie D.fring 
of Non- Reſiſtance to be true. | 

Archbiſhop Ti{{ztſon, in his Letter writ to my Lord Re 


July 20, 


| —_ offers theſe Conſiderations concerning the Point of Reliitance. “(1 
« Th 


at the Chriſtian Religion doth plainly forbid tne Reliſting of Autho- 
© rity. (2.) That in the ſame Law which eſtabliſhes our Religion, it is 
declared, It is not lawful upon any Pretence whatfocver to take up 
Arms againſt the King.“ 


Biſhop Saunderſen, in his Works, Pag. 522. ſays, No Conjuvcture of 
Circumſtances whatſoever, can make that Expediert ta be done at any Time, that 
1s of itſe:f, and in the Kind, unlawful. For a Man to take up Arms (offenſive 
or defenſive) againſt a lawful Sovereign, being a Thing in its Nature Angi, 
and de toto genere unlawful, may not be done by any | Fu at any Time, in 
any Caſe, upon any Colour or Pretence whatjacvuer. 


Thus your Lordſhips obſerve, how much higher theſe great and learned 
Men carried this Doctrine, than Doctor Sacheverell hath done in his Ser- 
mon. And Multitudes of Inſtances there are, which ſhew, that it hath 
been the concurrent and univerſal Opinion of all the learned Men of our 
Church, in all Ages, that Reſiſtauce of the Sovereign Power is not lawful 
upon any Pretence whatſoever. And what Punithment, what Cenfures 
have been inflicted upon, nzy, what Fault has bren found with any of 
them to this Day? One of the learned Gentlemen, to inforce the Legality 
of Reſiſtance, was pleaſed to urge the original Contract, as the Foundation 
of the Prerogative of the Crown, and the Liberties of the P-ople ; and to 
aſſert, that it the Supreme Executive Power invaded the Rights of the 
People, the Contract was diſſolv'd, and the People diſcharg'd trom their 
Allegiance. I will not be poſitive, as to the very Words, but I take this 
to be the Purport of them. | 

When the original Contract was made, that learned Gentleman did 
not think fit to inform us. Was it before Mgna Charta ? lt fo, why not 
compriz'd in it? All the Liberties the Subjects then laid Claim to, Gi 
included in that Act; and 'tis much, a Thing of that Moment, and Which 
was the Source and Spring of all their Liberties, ſhould not be ſo much 
as mentioned in it. I never met with it in any of our Law Hooks, in my 
little Experience. I never hcard it urg'd in any Court before, Was it 
before the Statute of 25 Edw. III.? I never knew it pleaded to any Indic 
ment for High 'T'rcaton, nor objected to enervate or tak» off the Force of 
that Statute : And our Law Books being ſilent in it, | think it is too tendet 
a Point for us, who are no Members of any Part of the Legiflature, to me- 
dle with. And therefore, *til! the Legiſlature have dcctai'd what the ori- 
— Contract is, and determin'd what Act of the Supreme Executive 

ower ſhall amount to a Diflolution of that original Contract, and dil- 
charge the Subjects from their Allegiance ; I muſt beg Pardon, if I think, 
that as to Reſiſtance in general, the Law ſtands ſtill upon the Foot ct r: 
25th of Edward III. and that all Reſiſtance, except in the Caſe of the Re- 
volution, is ſtil! Treaton within that Act | 

But to give ſome further Inſtances, in Vindication of the Doctrine d 
Paſſive Obedience and Non-Reſiſtance. Archbiſhop Ti!ztfon, in his Let 
ter to the Lord Ruſſel, ſays, The Doctrine of Non Reſiſtance is the Deetri* 
of all Proteſtunt Churches 1 may add, it was the Doctrine of Chriſt and f1's 
Apoſtles : It was the Doctrine in David's Time; for it was this Doctrine 
that reſtrained Dav:d from offering Violence to King Su., tho that Kis 
ſought to take away his Life. It was that holy Man's Opinion, that be 
could not lift up his Hand again/t the Lord's Anviated, and de piitleſ;. C4 
it be done now with greater Innocence than it could then? is ths Perl 
of the Lord's Anointed now lefs ſacred than it was then? Or have g 
People now a greater Liberty to reſiſt, than David had then? My Lords 
one of the learned Gentlemen ſaid, that in Reſpect of the Pacriarcs: 

Kigt', 
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act, ie is a Doctrine as old as Adam, and I will not pretend to carry it fur- 
\ aged | 


Gerbe next Thing therefore to be conſider' d, is, Whether this Doctrine, 
| is of ſo great Antiquity, has had any Alteration, whether it hath been 
— or urg d in any other Terms ſince the Revolution, than it was be- 
4 Biſhop pag in.a Book call'd Private Thoughts upon Religion, 
=_ 147, 249» 250. lays, Upon any ſeeming real Default or Defect of 
ho Sovereign, we are to be more carneſt in our Prayers and Interceſſion 
bY him ; but upon no Account to fight or rebel againſt him.“ This Book 
1d her Majeſty's Royal Licence, and was counterſigned by a noble Lord, 

nent for Learning, and her Majeſty's principal Secretary of State; I 
din the Right Honourable the Earl of Sunderland. | 
"7 beg Leave to cite next a learned Gentloman, whoſe Affection to the 
(Government, and Underſtanding in Antiquity, Nobody can doubt: Tis 
Dr. Kennet, who in his Sermon preach'd before the Houſe of Commons, Ja- 
1225 30: 1705, ſays, This is the true Foundation of that common Axiom, 
© The King can dono Wrong becauſe chere is no Right nor Remedy againſt 
« his Royal Perion.* And in the {ume Sermon he ſays, It was declarative of 
our original Conſtitution, {which one would think ſhould be the original 
Contract, unleſs the original Contract and the original Conſtitution differ) 
that our Legiſlature upon Occaſion of this Day would have it expreſs'd, 
« that by the undoubted and fundamental Laws of this Kingdom, neither the 
« Peers of this Realm, nor the Commons, nor both together, in Parliament, 
or out of Parliament, nor the People, collectively or repreſentatively, nor 
«© any other Perſons whatiozver, ever had, have, or ought to have, any coer- 
« cive Power over the Perſons of the i a, of this Kcalm.“ And 1 think it is 
ident, where there can be no coercive Power, there cannot be any Reſiſt- 
ance. I his was but in the Year 1705. And was the original Contract found 
out ſince? If not, then it is plain, the Commons did not think this Doctrine 
to derogate from that Contract, or to reflect upon the Revolution; for the 
Doctor had the Thanks uf the Commons for his Sermon, and their Order 

tint it. a 

gd # molt readily concur with the learned Gentlemen of the Houſe of 
Commons, that that Reverend Bench is fill'd with Fathers of the Church, 
who arc as great an Ornament to it for Learning and Piety as any of heir 
Prececefiors, and are mo/t juſlly 3 their religious Moderation; and there- 
ſure inſtances of their aſſerting this Doctrine ſince the Revolution, will have 
the greateſt Weight wit your Lordſhips, and tend the moſt to the Satit- 
{action of that Honourable Houſe, upon whole Impeachnicnt the Doctor 
i: brought hither, 

The Biſhop of St. A/aph, in his Sermon on the 3oth of January, 1699, 
preached before the Lord-Mayor, Pag. 18, fays, lt is plain, that a Go- 
(ernment can't poſſibly ſubſiſt for any Time, where any Kind of Vio- 
«© ſence is allow'd againſt the Magiſtrate : Government is ac an End, where 
Rulers are expos d to popular 4ijaults.” 

The Biſhop of Lincoln, in his Sermon preach'd before your Lordſhips the 
zoth of January, 1708, Pag. 15, 16, 17, ſays, * Where- ver that Supreme 
© Power and Authority is lodg'd, or in whomloever it reſides, we are bound 
© to pay Cither an active or paſũve Obedience; mult either do what it re- 
© quires, or ſuffer what it inflicts. This is, without Controverſy, the ſtand- 
ing Doctrine of Chriſtianity, and has been conſirm'd by the Practices ot 
© the belt Chriſtians in all Ages of the Church.“ My Lord Biſhop likewiſe 
cites the Words of the Statute of the 12th of Charles II. which were men- 
tioned by Dr. Kennet; your Lordihips were pleaſed to thank mv Lord Bi- 
ſnop for this Sermon, and defired him to print it. 

My Lord Archbiſhop of York, in his Sermon preached before your Lerd- 
ſhips in 1700, has ſtated this Doctrine ſo fully and clearly, that it is not ca- 
pable of the leaſt Contradiction or Doubt: His Grace expreſſes himſelt chus: 
That there is ſuch a Submiiion due from all dubjects to the Supreme Au- 
© thority of the Place where they live, as ſhall tie up their Hands from 
© oppoling or reſiſting it by Force, is evident from the very Nature and Ends 
© o; Political Society; and I dare ſay, there is not that Country upon Eartn, 
let the Form of their Government be what it will, (Abſolute Monarchy, 
Ariſtocracy, or Commonwealth) where this is not a Part of the Conſti- 
© tution. Subjects muſt obey Paſſively, where they cannot obey Actively, 
* otherwiſe the Government would be precarious, and the publick Peace at 
the Mercy of every Malecontent ; and a Door would be ſct open to all the 
Inſurrections, Rebellions, and ] reaſons in the World. Nor is this only 
da State-Doctrine, but the Doctrine alſo of Jeſus Chriſt ; and that a necel- 
© fary and indiipenſible one too, as ſufficiently appears from thoſe famous 
Words of St. Paul, Rom. xiii. 1, 2. which are fo plain that they need no 
Comment: So that ſo long as this Text ſtands in our Bibles, the Doc- 
©trine of Non- Reſiſtance or Paſſive Obedience muit be of Obligation to all 
* Chriſtians,” 

is not this Doctrine conſirm'd by our Church in her Homilies, and in- 
Join'd to be read on certain Days in the Church? Are not theſe Homilies al- 
low'a by the Articles? Are not theſe Articles eftabliſh'd by the 1 3th of Lx. 
Chap, xiv. ? And is not that very Act confirm'd and made perpetual by the 
Aci ot Union made in the fifth Year of her Majeſty ? Is it not like wiſe rati- 
ty'd and eftabiiſh'd by the Legiſlature, by the Act of the 12th of Charles II. 
Cited in the Sermons of the Biſhop of Lincaln and Dr. Aenuet; by the Act of 
the 12h o Charles II.? For that Act of the 13th of Charles II. Chap. iv. 
obliges al} Mintiters, &c. to ſubſcribe a Declaration: The firſt Part whereof 
was tis, I A. B. do declare that it is not lawful upon any Pretence what- 
ever to take up Arms againſt the King.” Was not that Declaration to be 
ſ ore to by all Officers of Corporations, by the Corporation Act; by all Lieu- 
tenants, Deputy Lieutenants, and all Officers and Soldiers of the Militia, 
by the Militia Act? And can any Man doubt the Truth of that Doctrine, 
which the Legiſlature has obliged the greateſt Part of the Nation ſo ſolemn- 
to ſubſcribe and ſwear to? We have collected many more inſtances of this 
Kind, which we will offer to your Lordſhips in the Courſe of our Evidence. 

Thus your Lordfhips obſerve how this Doctrine has been preach'd and 
Maiitain'd by Archbiſhops, Biſhops, and eminent Divines, confirm'd and 
elublun's by the Chuich, aid by ihe Legiſlature; And is this Doctrine al- 


for High Crimes and Miſdemeanors. 


6rd; or hati it recei -d any Diminution or Reltriction by the Revolution? | 
I will not pre Game to ſay, but am in your Lordſhips Judgment, on the Con- 
eration of th. feverai Sernions betore-mention'd, preach'd and publiſh'd 
With the reſpective Approbation of both Houſcs of Parliament fince the Re- 
Yo.ution, I beſecch your Lordſhips, How many Revolutivis have there 


| 
been in this Kingdom, and yet this Doctrine always continued the fame; | 
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and I ſubmit, whether we have not the Authority of your Lordſhips on this 
very Point; for in a Sermon preach'd b fore your Lorethips on the zoth of 
January, 1702, by my Lord Biſhop of Carliſl, his Lordſhip expreſſes himſelf 
thus: Out Foundations, ?tis to be 8 are not ſhaken by the Weight of 
© thole many great and extraordinary Revolutions that have paſſed upon us. 
The All-wite Providence of God has frequently of late (and, as ſome of us 
* always thought, very graciouſly) exchang'd our Governors; but if we un- 
gratefully alter our Notions of the Divine Rightof Government, and throw 
off our antient and primitive Rules of Obedience, we ſhall make an unwor- 
* thy Return for the Mercies we have received.“ I hope I may have your 
Lordſhips Leave to conclude your Lord{hips are of the ſame Opinion, ſince 
my Lord Biſhop had your Lordſhips Thanks for his Sermon, and your 
Deſire to print it. I alſo preſume to offer it to your Lordſhips Con- 
ſideration, whether this very Doctrine be not eſtabliſh'd and injoin'd un- 
der the Obligation of an Oath, by the Legiſlature, in the Reign of his 

late Majeſty, and of her preſent Majeſty; 1 mean in che Abjuration 

Oath, in which Oath there is this Ciauſe, wiz. * And 1 do {wear that 

© I will bear Faith and true Allegiance to her Mijeſty, and her will defend 

to the utmolt of my Power againſt all traitorous Conſpiracies whatſo- 

* ever, Which ſhall be made againſt her Perſon, Crown and Dignity.“ I 

believe it will not be deny'd by any Lawyer, that taking up arms againſt 

her Majeſty is High-Treaſon, by the Statute of the 25th of EA.. III. 

and therefore the Parliament having injoia'd all Perſons in Office, &c. 

to defend her Majeſty againſt al! traitorous Conſpiracies and Attempts, 

new, that it was their Opinion, that the taking up Arms and reſiſting her 

Majeity, upon any Pretence whatſoever, is unlawful, becauſe wherelo- 

ever Reliſtance is lawtul the Defence muit be unlawful. 

I would only beg Leave to add, that the Puniſhment inflited by our Law 
in this World for Reſiftance, and the Judgment denounc'd againit it in the 
next, ſufficiently evinces the legality of it, Taking up Arms and reſiſting 
againſt the Queen, by the Statute of the 25th of Ed. III. is High-Treafon ; 
the Puniſhment of which is to be Drawn, Hang'd and Quarter'd, And in 
what Condition they are to be iu a future State, St. Paul informs us: For he 
ſays, * They that refiit ſhall receive wiheriſelves Damnation.“ And ſurely 
Nobody will conteſt the 'T'ruth of that Doctrine, the Breach of which is at- 
tended with ſuch diſmal Colequences, I hope, therefore, ſince this Doc= 
trine has been to univerſally preached and approved, the Preaching of it 
now {hail not be thought to reflect on the Revolution, more than it has 
done hitucrto, ſince her Majcity's happy Acceiſion to the Throne z and more 
than it did in the Reign of his late Majeity, who was the glorious Inſtrument 
of that happy Revolution, Was noc his Majeity appriz'd of the neceſſary 
Means by which the Revolution was brought about? Had not his late 
Majeſty as tender a Regard for the Honour ot the Kevolution, as any Body 
elſe can be ſuppos'd to have? Nobody can doubt it: And yet this Doc= 
trine was preach'd in his Time, in as general Terms as the Doctor has 
preach'd it; and not oily without Objection, but with the Approbation 
of his Majeſty, and both Houſes of Parliament. And if all this will not 
vindicate the Doctrine; yet, I hope, it will at leaſt excuſe the Doctor 
from bcing a Criminal. 

Can he be a Criminal for preaching that Doctrine which has been aſſerted 
by ſo many Arcubithops, iukops and other eminent Divines, not oaly with 
Impunity, but even with the Approbation ot both Houſes of Parliament ? 
That Doctrine which is injoin'd by our Church, ratify'd, confirm'd and 
eſtabliſh'd by the Legiſlature, and which is the Doctrine of all the Pro- 
teſtent Churches in the World, which was the Doctrine of our Saviour 
himſelf, and which hath been the Doctrine ever unce Adam, and will 
continue fo as long as there is a Bible upon Earth? 

Can a Man be a Criminal for preaching the Doctrine of Palilive Obedi- 
ence and Non-Refiſttance, tho' without Keitiiction and Limitatioa, while 
we are ſo happy as to have her Majeſty io reign over us, upon whole Lite the 
Welfare and Happinets of theſe Nation depend, as much (i hope | may be 
excus'd if I fay more) than the Welfare of ally Nation over did upon the 
Life of any Prince whatſoever ſince the H vundation of the Wola? And 
therefore we are ſure your Lordſhips will not Iciten her Security; and the 
rather, becaule it is impotible, during her Majeſty's Lite, ay Invalion 
or the lcaſt Attempt ſhould be made upon tat iweltgiulty, that Liberty and 
Property, for the ts a of which {he run ſo great a Hazard, 

This is what I humbly otter to your Lordihips, on bciait of my Client, 
on this Head. And tho' 1 have mention'd theſe Inſtances, (o un.] 14 what 
general Sente the Doctrine of Paiſive- Obedicuce has been preaCicd, wud that 
it the Doctor had aſſerteu it in ſuch gencral | erins, he could be no more a 
Criminal than others; yet it muſt be always uaderitoud, chat he does not 
aſſert it in ſuch general Terms, but only atlerts the utcer alegallity of 
Refiſtance to the Supreme Power in all I nings lawtul. 

Before I quit this Article, I would take Notice, it has been objected, that 
it is highly improper and unlcalonable for Divines in their Culpits to med= 
dic with Matters of this Nature: In Antwer to which, I wouu ( belides the 
Injunction that the Apoſtles have laid on thcir Succetlors, to put Veupic ih 
Mind of being ſubject to Principalities and Powers) humbly viter to your 
Lordſhips Conſideration, a bold and jeditivus Parayraphin a Painphlet prints 
ed in 1705, call'd The Review; which hach this Paragrapi, If the next 
Parliament ſhould purſue the Steps of the latt, the Nation, in my Opi- 
* nion, will be ſo much ncarer that Criſis of Lime, when £1217, Liberty, 
being brought to the laſt Extremity, mutt open the again of origi- 
© nal Power.“ The ſame Author, ſpeaking vi the Family of the Stuarts, 
calls it the Line of ail the World, fain'd for Blood, and that had ravag- 
* ed the beſt Families of the Kingdom.” And in another Paragraph de 
lays, In ihort, if Jure Divine comes upon the Stage, the Quccu has no 
more Title to the Crown than my Lord- Mayor's Horſe ; All che Viople 
© are bound by the Laws of God to depot: her as an Uſurper, and reitore 
their righttul and lawiul King James Jil.” If therefore to detame the 
whole Line of her Majeity ; to aſleit that the Pretender has an hereditary 
Right to the Crown if telling the People, it they do not like the Par- 
liament, they muit hive Recourte to tne Magazine of original Power, 
be not ſounding a Iiumpe.t to Kebellion, and does not make this Duc- 
trine ſcaſonable and neceſiary to be preaci'd at this Time, we ſubmit 
it ro your Lordſhips. And therefore, I humbly hope, that inttead of 
laying a Brand of indelible Infamy on this Doctrine, your Lordthips, 
fur the Preſcrvation of her Majeſty, and her Succeſſors, and for tus 
ſecurity the Feace of the Kingdom, will convey this Doctriue as intirc, 
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and in as full Force, down to Poſterity, as it was tranſmitted to your Lotd- | 


ſhips by your Noble Progenitors. | 

And as to what one of the Honourable Gentlemen concluded with, viz. 
That yourLordſhips would direct what Doctrine the Miniſters hould preach: 

If there be any DoRrine in the Bible not proper to be preach'd; if there 
be any Doctrine except that of the Deity, of greater Antiquity than this, 
which commences from Adam, or is more uſcful or neceſſary for the Pre- 
ſervation of the Government, then we ſubmit this Doctrine ſhould be let 
alene. Upon the whole Matter, I am in your Lordſhips Judgment, if, 
upon Conſideration of what hath been ſaid, your Lordſhips can be of Opi- 
nion, that the Doctor is guilty of the High Crimes and Miſdemeanors 
Contain'd in the firſt Article. 

Mr. Dee. M AY it pleaſe your Lordſhips, After ſo much has been ſaid, 

and ſo well preſſed by the Gentlemen that have gone be- 
fore me, of the Doctrine of Non-Refiſtance (which is ſo well eſtabliſhed 
by the Opinion of the Fathers of the Church, and founded on the Laws of 
the Land) I ſhould think * *. very unmannerly to ſpend your Lordſhips 
Time in repeating it in worſe Words. I beg Leave only to make a fe- Re- 
marks : Firſt, on ſome Generals, and then to add a few Words, and draw 
an Inference or two from one Law that has not yet been taken Notice of. 

My Lords, We readily join with the Gentlemen who managed on Be- 
half of the Houſe of Commons, in deſiring your Lordſhips to aſſert Funda- 
mentals; and deſire your Lordſhips to conſider the antient legal Conſtitu- 
tion of the Kingdom. This we readily comply with them in, and doubt 
not but your Lordſhips will do it. N | 

My Lords, There was ſome Notice taken of the Time and Place where 
this Sermon was preach'd ; and it was faid by one of the Gentlemen, that 
it was an improper Time, becauſe it was a Doctrine fit only to be preach'd 
in the Reign of a bad Prince, but not of a good one. My Lords, indeed 
I am at a Loſs to underſtand that: I think, if at any Time, it is ſeaſonable 
when we have ſo gracious a Princeſs upon the Throne, much rather than 
in the Reign of a Tyrant or Uſurper. 

My Lords, This Doarine has been made appear to your Lordſhips to 
be conſonant to the Laws of God, and the Laws of the Land ; and when 
we have laid before your Lordſhips our Proofs that have been opened, I 
hope your Lordſhips will allow we have proved our Caſe. 

The Gentlemen on the other Side ſaid, they had proved their Articles : 
But how ? In no other Way than by reading the Sermon, which we 
hope ſhall be permitted to ſpeak for itſelf. 

My Lords, It was ſaid, that the Municipal Laws of the Land ſignify no- 
thing only in Times of Peace. What the Meaning of that is, I know not, 
unleſs that the Laws muſt be filent in the Time of War ; but the Way to 
maintain Peace, and to prevent Blood and Wars at Home, is to preſerve. 
our Laws. 

My Lords, It has been likewiſe urg'd as a Maxim, © That there can be 
© no Right, but there muſt be a Remedy to preſerve it.” And thereupon 
it was hinted, as if there was ſome ſecret Right veſted in the People to do 
ſomething they did not think fit to name. ' hat Saying, My Lords, I take 
to be a Maxica in the Law, and to relate only to ſega Matters; and the 
Meaning of it to be, That when any Man has a Property, the ſame Law 
that gives Property, gives a Remedy, if the ſame be invaded. But 
I never underſtood that Maxim to be meant of a Remedy by Force; and 
I am ſure, in moſt Caſes, ſuch a Remedy is worſe than the Diſeaſe. 

My Lords, We would not be thought (I am ſure no Gentleman of our 
Side would be thought) in the leaſt to reflect on the Revolution mentioned 
in the Impeachment ; nor does any Thing, as we think, that the Doctor 

has ſaid in his Sermon, in the leaſt look that Way. The general Poſition 
of the utter Illegality of reſiſting the Supreme Power, does (as it has been 
obſerv'd already) N in it a Condition, (which perhaps may extend to 
ſome other Caſes) and, as we ſay, extends to that of the Revolution. 

One of the Managers inſtanced in the fourth Command, which in ge- 
neral forbids any Work to be done on the Lord's Days; and yet, ſays 4 
Works of Neceſſity and Mercy are allowed to be done on that Day, and 
are an implied Exception. The like we ſay of the implied Exception to the 

neral Doctrine laid down by the Doctor of the Hlegality of Reſiſtance. 

My Lords, Certainly there is no Room to ſuppoſe any Reflection to be 
made on his late Majeſty; for ſurely his Majeſty, wanted no Excuſe for 
his coming hither; nor could he be guilty of any T hing that we properly 
call Refiſtance, He was a Sovereign Prince, and might do what he thought 
fit, He owed no Allegiance to any one, ſo could not be ſaid to reſiſt, in the 
Senſe Reſiſtance bears in the Doctor's Sermon, which is the Reſiſtance by 

Subjects to the Supreme Power. 

My Lords, I now beg Leave to mention the Act of the ſecond Yearof King 
IVilliam and Queen Marr, intitled, An Act for a general Pardon ;” by the 
laſt Clauſe whereof it is provided, That nothing in that Act ſhall extend 
to pardon, or diſcharge any one for counſelling or procuring the raiſing 
War againſt their Majeſt ies after the 13th Day of February, 1688, unleſs 
« ſuch Perſon ſhall before the 26th of Fuly take the following Oath. Then 
follows the Oath of Allegiance. From hence I beg Leave to make an Infe- 
rence or two: Firſt, That it was the Senſe of the 138 at that Time, 
that thoſe Perſons that contrived or abetted the raiſing War againſt their 
Majeſties, after they came to the Crown, were guilty of a High Crime, and 
ſtood in need of a Pardon. So that if any Thing had ſhaken the Doctrine 
of the Illegality of Reſiſtance, here Reſillance is made as criminal as it was 
before. Secondly, It appears by that Clauſe to be the Opinion of the Legi- 
ſlature, that by the Oath of Allegiance, as it is now framed, this Doctrine 
of the utter Illegality of Reſiſtance is firmly eſtabliſhed. For, my Lords, 
To what Purpete ſhould that Oath be made the Condition of a Pardon 
for having reſiſted, unleſs they thought that Oath laid an Obligation on 
the Perſons taking it not to do ſo again? 

My Lords, That Conſtruction which ſome of the Managers for the Com- 
mons put on the Doctor's Sermon, that this Notion of Non- Reſiſtance 
could only be applied to ſome Body beyond Seca, we think to be very hard 
and trained : 1 am ſure it don't appear from any Thing the Doctor has 
faid in his Sermon; but the contrary plainly appears; for the Doctor doth 
afſert her Majeſty's hereditary Right, and yet doth not reflect on the Revo- 
lution ; for though he ſpeaks of her Majeity's hereditary Right, he does 
not any where fay, that ſhe has no other than an hereditary Right in her. 
And it was owned by one of the Gentlemen that managed for the Houſe 
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of Commons, that his late Majeſty had a fingle Right by the Act 
ment; but that her Majeſty has a twofold Rioht, de — — 
W of ND 4 _ an Hereditary Right too. 2 
y 8, I here has been a t deal of Time ſpent, thereſor- 
only make this one Remark n is, That — — 2 5 
the Houſe of Commons have drawn very many Inferences, by their Skin 
and Ingenuity, from Paſſages in the Doctor's Sermon, which 1 bel. 
none of your Lordſhips can think the Doctor ever thought of, when he 
was compoling his Sermon, or delivering it in the Puloit. 
Doctor ncbman. MI Lords, I am likewiſe aſſign'd Counſel for D 
2 tor Sacheverell ; but if he has been repreſented b. 
the learned Managers in his proper Colours, if he has been ſet before , 
Lordſhips in a true Light, and with his Maſk off, I muſt beg Leave to ſay — 
nothing leſs than the Commands of this Honourable Houſe could prev 
with any one to appear in his Defence. If he is a Mover of Sedition . 
an Underminer of the Proteſtant Succeflion and preſent Eſtabliſhment, if 
he has fomented deſtructive Diviſions, and excited his F ellow-Subjects to 
Arms and Violence, and has taken all Adyantages to vent his Sedition 
Notions inthe moſt publick Manner, I muſthumbly think thatNobody n 


dare to open his Mouth in his Behalf in the Face of the Government and now 
before the united Legiſlature of the whole Kingdom. I proteſt for myſelf Ily 
I would not doit, and I believe I may ſay the — for all the Gentlemen rd 
that have ſpoken before me. ſwea 
My Lords, the general Part of theſe Articles has been already large! be te 
ſpoken to, and I ſhall therefore apply myſelf directly to the fitſt Article, and duce 
the firſt Branch of that Article, which has been made the Ground of thi; way 
whole Accuſation, viz. * That he does ſuggeſt and maintain that the ne. M 
« ceflary Means uſed to bring about the late happy Revolution were Odi. recti 
© ous and Unjuſtifiable.“ I muſt own this is a Charge of a very high Na. lies, 
ture, and has been aggravated to the utmoſt by the great Pains that the ſon r 
Gentlemen of the Honourable Houſe of Commons have taken, and the Obj. 
elaborate Speeches that have been made on this Head. all h 
My Lords, The Juſtice of the Revolution is too plain to need any Vin. M 
dication, every one of us is ſenſible of the happy Effects of it; and there. 
fore for any one to caſt black and odious Colours on it, would be, as has L 
been truly ſaid by the honourable Managers, A Reflection on his late the 
* Majeſty, and muſt bring a foul Imputation on her preſent Majeſty and muſ 
* Government ;* which, if the Revolution be Unjuſtifiable, muſt be an Si 
Uſurpation, and all her Subjects Rebels. Cou 
My Lords, the Clauſe made uſe of to prove this Part of the Article, is in thel 
the 11th Page of the Sermon at St. Paul's, and has been often read; The poll 
grand Security of our Government, and the very Pillar on which it ſtands, odje 
is founded upon the ſteady Belief of the Subjects Obligation to an abſolute taey 
* and unconditional Obedience to the Supreme Power in all Things lau- and, 
© ful, and the utter Iliegality of Reſiſtance upon any Pretence whatſo- alte 
© ever.” This, yr 4 Lords, is the Ground of the Commons Impeachment, * 
becuſe here they ſay the Door condemns all Reſiſtance, and in that the ende 
Reſiſtance which was neceſſary to be made uſe of at the Revolution. Du! 
Whether what is here laid down be agreezble to the Doctrine of the tin 
Church of England, is not my Province to determine, neither ſhall I now don 
miſ-ſpend Hour Lordſhips time in eſtabliſhing this Doctrine; that has been lor 
already ſufficiently done, and the Doctor himſelf abundantly vindicated, 
from the Doctrine of St. Paul himſelf, from the expreſs Doctrine of 
the Church of England ſet forth in her Homilies, from the Writings of Bi- 
ſhops and Divines dead and living, from the known and repeal'd Laws of 
the Land, and from the Reaſonableneſs of laying down a gencral Rule with- 
out any Exception. What farther Vindication can be neceſſary ? Or how 
can a good Subject of the Realm, and a true Son of the Church, better 0 d 
On: 


make his Defence than from the Laws of the one, and the Doctrine of the 
other? But becauſe the great Objection has been, That this Docttine is 41 
here laid down without any Limitation or Exception at all; and being 


myſelf of a different Profeſſion from the Gentlemen that have ſpoken be- Tn 
fore me, I ſhall take a different Way in Vindication of this Paſſage, and Do 
beg Leave to follow the Method preſerib'd by one of the learned Managers ou 
of the Houſe of Commons. It was ſaid by one of them, Ex ore ſus judica- eg 
bitur. My Lords, let him ſpeak for himſelf, and then it will be ſeen if this the 
Paſſage may not be juſtified by the very ſame Methods that have been made My 
uſe of to accuſe him. If nothing will ſatisfy the Gentlemen of the Houſe of * 


Commons but an Exception, an Exception they ſhall have, and that out 
of his own Mouth. It is in the roth Page, and the Beginning of that very ; 
Paragraph where the whole Foundation of this Acuſation is laid. But! 
don't well know whether I may venture to mention it, leſt it ſhould ſubject | 
him to a Proſecution in the Spiritual Court, or the Cenſure of his Dioce- 
ſan; but if it may help to acquit him from this Impeachment, I will ad- 
him to run the Riſque of any Proſecution elſewhere. 

The Clauſe is this: But, Secondly, Men may be denominated Falſe 
Brethren, with relation to the State, Government, or Society of 
which they are Members. The Conftitutions of moſt Governments 
differing according to their ſeveral Frames and Laws upon which 
they are built and founded, it is impoſſible to lay down any one univer- 
ſal Rule, as the Scheme and Meaſure of Obedience, that may ſquare to 
every one of them.“ 

My Lords, This is an obſervable Inſtance of this Gentleman's go0J 
Temper and Moderation; nothing can be ſaid more like a good Chriſtian, 
and a good Subject, and a Man of Temper: He is not here for bringing 
all Things to his own Rule, but every Government muſt ſtand upon its 
own Foundation, and be govern'd according to its own Rules. But he 
goes on; Only this Maxim in general, I preſume, may be eſtabliſhed for 
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the Safety, Tranquillity, and Support of all Governments, That no In- u. 
© novation whatſoever fhould be allowed in the Fundamental Conſtitution 
of any State, without a very preſſing, nay, unavoidable Neceſſity for it. 

My Lords, In theſe Words there 1s a plain Exception made, whe?” 15 
ever the Caſe of an unavoidable Neceſſity ſhall happen. Nobody will be 


deny but that the Revolution was ſuch an unavoidable Caſe, and of Neceſ- 
ſity, and what can't be reflected on, but with great Satisfaction and Thanks 
to GOD for bringing it about. But it ſeems very ſtrange that this Exception 
ſhould ſtand ſo very full and plain in the very Front of that Paragraph from 
wich the learned Managers have chiefly drawn this Accuſation, and yet ne- 
ver be ſo much as oncetaxen Notice of by them. Paſſages at a much prone 
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tance have been connected in order ta Accuſe him; and there can be 
5 Reaſon given why the ſubſequent Paſſage in the ſame Paragraph ſhould 
be explained by this; why, what in the Beginning is ſaid of all 
Governments in general, ſhould not be extended Wthat Part where he 
peaks articularly of our own Conſtitution: This, no doubt of it, he had | 
in his Thoughts, and will, I hope, ſufficiently vindicate him from this 
Cat trouble your Lordſhips no longer on this Head, but only obſerve, 
that the Doctor in his Anfwer has put himſelf upon his Defence, Thar 
this Doctrine is agreeable to the DoEtcine of the Church of England and 
the Laws of the Land, and we are ready to produce his Vouchers, and 
make it evident to your Lordſhips. | , 


Sir Simon Harcourt. My Lords, If we have not already tired your Lord- 
ſhips, there is this wide Difference between the Managers for the Houſe of 
Commons and us ; they deſire your Lordſhips to truſt them, and to take 
their Words in every thing; we humbly beg your Lordſhips to take our 
Words in nothing, but that you will give us Leave to lay before you the 
Teſtimonies for every thing we have open'd ; but they being very long, 
we humbly ſubmit it to your Tordthips, whether it will be proper for us 


now to produce them ? The firſt Evidence we deſire to read is, Some 


and wholeſome Doctrine contained in the Homilies ; we have, my | 


I 
PE for your Lordthips Eaſe, collected them by a Perſon that is ready to 
{year to them. We humbly ſubmit it to your Lordſhips, whether it ſhall 
de read out of the Writing, or whether the Books themſelves {hall be pro- 
guced; we ſhall obſerve your Lordſhips Commands, and proceed which 
way your Lordſhips pleaſe. 

Mr. Dodd. My Lords, We are ready to obſerve your Lordſhips Di- 
tections in this Matter: We have collected the Paſſages out of the Homi— 
lies, the Articles, the Sermons, and Acts of Parliament; and have a ler- 
ſon ready to make Oath that they are truly collected. But if there be any 
Objection, we are ready to refer to the Books theniſelves, and have them 
all here ready to produce, 

Mr. Phipps. 1f your Lordſhips pleaſe, the Witneſs may be ſworn, 

(Then Mr. Trapp was Sworn.) 


Lord Chancel!'zr. If you offer any Thing in Evidence, you muſt take | 


the fame Method that the Gentlemen of the Houſe of Commons did it 
muſt be proved, and then delivered in at the Table, and there read. 

Sir Foſeph Fetyll. My Lords, we have given the Gentlemen that are 
Counſel for the Priſoner no Diſturbance in any thing they have ſaid during 
their Defence, ſo that we might come to a Determination as ſpeedily as 
poble in this Trial; otherwiſe every body muſt think, we had Reaſon to 
object to ſome Things that have been ſaid by the Counſel. That which 
thzy are now going to do, is what we think proper to deliberate upon; 
and, according to former Precedents, we deſire to withdraw, and we will 
atzend your Lordihips again preſently. 

Mr. Smith, My Lords, 1 beg Leave to ſpeak one Word. We have 
endeavoured to behave ourſelves before your Lordſhips, according to the 
Duty we owe to the Houſe of Commons, and to your Lordſhips: We 
think there is ſomething offered, that is fit for us to conſider of. We 
don't propoſe more, than for the Managers to withdraw for a few Minutes; 
for we think we have ſomething to offer to your Lordſhips. 


[ Accerding!y the Managers withdrew; and then the Lords adjourned 19 
their Houſe abæve: Aud ina jhort time their Lardfhips being returned, 
aud ſcated as before, and the Managers being returned ta th: Place ap- 
painted for them at their Lardſhips Bun; Prec/amation for Silence was 
mad: by te gerjeant at Arms. | | 

Sir Joſep etri?, My Lords, the Managers withdrew for two Rea- 
ſons; the one, to conſider oi teveral Expreſdons that fell from the Coun- 
ſ:1 at the Bar, vihicl we had Reaſon to take Exceptions to; the other was, 


to conſider of the Evidence they offer tu your Lordſhips. For the firſt; 
Tac Mianagers are fo d: {irons that no Interruption ſhould be given to the 
Doctor's Counſel in his Defence, that they at preſent take no notice of it, 
but reſerve that Matter to be taken notice of at ſuch other Time as they 
tall think proper. As to the Second, The Managers being unwilling | 
the Doctor ſhould be depriv'd of any Thing that his Counlci. can fancy is 


— 
— — 


material for his Defence, they are contented to let them go on in the Way 
they propoſed; but, to fave your Lordihips Time, we admit the Books, 
termons and Pamphlets, to be as they have open'd them. 

Sir Sim Harcourt. My Lords, We humbly pray they may be read; 
dut we have not open'd the tenth Part of them. 

Mr. Dodd. We have collected them, to fave your Lordſhips Time 
dit we have not open'd them, becauſe we refſerv'd them to be read. 

Mr. Ph;»ps, My Lords, the Wi:nefs is ſworn. Is that a true Copy of 
what it refers to? 
Mr. Trapp. I did compare them with the Originals: It is a Tranſcript 
from the Original. 

Mr. Phipps. Are they entire Paragraphs ? 

Mr. Trapp. Tuney are moſt of them intire Paſſages. 

Lord Chancellar. Gentlemen of the Houſe of Commons, do you object 
to the Evidence ? 

dir Foſeph Fetyll. No, my Lords. 

[Ten the LORDS adjourned to their Houſe above.] 


%- 


Saturday, March 4. The Sixth Day. 


3 HE Lords being ſeated as uſual, and the Commons in a Committee 
of the whole Houſe, and the Managers at their Lordſhips Bar; the 
u'ual Proclamations being alſo made; 

And Dr. Sachevere!! appearing at the Bar: 

Lord Chancellor, Gentlemen, You who are Counſel for Doctor Sache—- 
verel! were proceeding to your Evidence, and had offered ſome Papers 
which you deſired to be read in Evidence; and the Gentlemen of the Hou: 
of Commons did agree to let them be read, as you de fired, 

Mr. Dodd. My Lords, We pray thoſe Papers may be read. 

Mr. Phipps. My Lords, The Defendant does in his Anſwer afi-rt, 
Thar the Doctrine of the Illegality of Refiitagee to the Supreme Pow: r 
is contained in the Homilies, and approved by many of the Divines of 
1 
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the Sermons of thole Divines, read. 
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ther by the King's Majeſty of England, &c. 


* to withdrawe their ſaid Fealtie, Trouth, Love, and Obe- 
Sr dience towards their Prince, for any Cauſe whatſoever it be; 
dne ſor any Cauſe they may conſpire againſt his Perſon, ne do any Thing 
towards the Hindrance or Hurt thereof, nor of his Eſtate,” 8 


the Church of England:“ We defire now to have thoſe Homilic:, and | 


n 
Sir Jeſepb Jetyll. My Lords, The Gentlemen that open'd for the 


or, were pleaſed to mention ſome Homilies, and other Books, one 


intitled, A Neceſſary Doctrine and Erudition fer any Chriſtian lian; which 
they defir'd might be read; and ſaid, They had collected the Pallages out 
of them, in a Þ ; 

look'd into that Paper, and find Extracts out of Gazcites, and other Pa- 
pers. 
called, The Eruditicn of any Chriflian Man; but when they come to the 
others, we pray they may produce the Books or Papers themſelves. 


aper which they offered to your Lordſhips, We have 


We arc willing to let them read the Homilies, ani that other Book 


Mr. Dodd. My Lords, we hall obſerve it accordingly. 
Mr. Phizpgs, We pray we may begin with the Book iatitled, The Era- 


dition for any Chriſtian Man. 


Clerk reads the Paper Al ſdract. 


A Neceſſary Doctrine and Erudition for any Chriſtian Man; ſet fur— 
p Fn 34 H. VII” 


In the Expoſition of the Fyfthe Commandment. 


And by this Commandment alſo, Subjects be bounde not 
Fol. 113. 


In the Expoſition of the Syxte Commandment. 


* Moreover, no Subjects may draw their Swords againſt 
© their Prince for any Cauſe, whatſoever it be.” 

Mr. Dodd. It your Lordſhips pleaſe, that we may now read ſeveral 
Paſſages in the Homilies, 


Clerk reads.) The Second Part of the Sermon of Obedience, Pag. 110. 


* Whereby Chriſt taught us plainly, that even the wicked Rulers have 
their Power and Authority from God; and therefore it is not lawful for 
their Subjects to withſtand them, altho' they abuſe their Power. 

* But nevertheleſs, in that Caſe we may not in any wile 
* withſtand violently, or rebel againit Rulers, or make any IId. p. 183. 
Inſurrection, Sedition or Tumults, either by Force of 
Arms, orotherwiſe, againſt the Anointed of the Lord, or any of his 
* Officers ; but we mult in ſuch Caſe patiently ſuffer all Wrongs and In- 
« juries, referring the Judgment of our Cauſe only to God,” 


The Third Part of the Sermon of Obedience, Page 114. 
© Yee have heard before, in this Sermon of good Order and Obedience, 
© manifeſtly prov'd, both by the Scriptures and Examples, that all Subjects 
© are bounden to obey their Magiſtrates, and for no Cauſe to reſiſt, or 
withitand, or rebel, or make any Sedition agaialt theia, yea altho? they 
be wicked Men.” | 
Firſt Part of the Serman againſt wilful Rebollian, Page 589. 
© What ſhall Subjects do then? Shall they obey valiant, ſtout, wiſe and 
good Princes; and contemn, diſobey, and rebel againſt Children being 
their Pfinces, or agaluſt undiſcrect and evil Governors? God forbid | 
For, ürſt, What a perilous Thing were it to commit unto the Subjects 
the Judgment, which Prince is wiſe and godly, and his Government 
good, aud which is otherwiſe? As tho” the Foot mult judge of the Lead ! 
An Enterprize very heinous, and mult needs breed Robelhon, 
© And whereas, indeed, a Rebel is worſe than the vorlt 
Prince, and Rebellion worſe than the worſt Government 
of the worſt Prince that hitherto hata been.“ 


Fel. 187. 9. 
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Second Part of the Sermon againſt til] Rellian, Page 699, 

© Now, lot David anſwer to ſuch Demands, as Men defirous of Rebellion 
do uſe to make: Shall not we, eſpecially being ſo good Men as we are, 
riſe aud rebel againſt a Prince hated of God, and God's Enemy; and 
therefore like not to proſper either in War or Peace, but to be hurtful and 
pernicious to the Commonwealth? No, fich good and godly David. 
« But ſay they, we ſhall nat riſe and rebel agaiult ſo unkind 
© a Prince, nothing conſidering or regarding our true, faith- Vid. 6or. 
ful and painful Service, or the Safeguard of our Poſterity ? 
No, ſaith good David. 

Shall we not riſe and rebel againſt our known, mortal, and Iii 
« deadly Enemy, that ſecketh our Lives? No, ſaith poly David. EY 

« Shall we not aſſemble an Army of ſuch good Fellows as we 
are, and by hazarding of our Lives, and the Lives of ſuch as Mid. 
« ſhall withſtand us, and withal hazarding the whole Eftate of 
our Country, remove ſo naughty a Prince? No, faith godly David. 

What ſhall we then do to an evil, to an unkind Prince, an 
Enemy to us, hated of God, hurtful to the Commonwealth, Lid. 
Ec? Lay no violent Hand upon him, faith good David; but 
et him live, until God appoint and work his End, either by natural 
Death, or in War, by lawful Enemies, not by traiterous Subjects.” 

If King David would make their Anſwers, as by his 
© Deeds and Words recorded in the Holy Scriptures indeed 
© he doth make, unto all ſuch Demands concerning Re- 


G 


Bid. p 604 


© belling againſt evil Princes, unkind Princes, cruel Princes, Princes that be 
© to their good Subjects mortal Enemies, Princes that are out of God's 


« Favour, and ſo hurtful, or like to be hurtful for the Commonwealth,” 
Mr. Dodd. If your Lordſhips pleaſe now, that we may read tt: thirty- 
fifth Article of th: Church of Eng/and, which approves theſe Homilies. 
Mr. Phipps. \Ve open'd, that theſe Homilies were approv'd of by the 
Articles of the Church of England, as containing found and wholciome 
Doctrine: We pray the thirty-fifth Article may be read, 
Clerk reads.) Article the thirty-fiſth. Of Hm lies, 
The Second Book of Homilies, the ſeveral Titles whereof we have 
joined under this Article, doth contain a godly and wholeſome Doctrine, 
© ind neceifary for theſe Times ; as doth the former Book of Homilice, 
c which were tet forth in the Time of Z4ward the Sixth. 


© the Homilies. 1. Of the right Uſe of the Church. 
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And therefore 
ve judge them to be read in Churches dy the Miniſters, diligently and 
«© diſtinctly, that they may be underſtandled of the People. The Names of 
2. Againſt Peril of. 
| © Idotatry. 3. Of repairing and keeping clean of Churches. 4. Of 
god 
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good Works; Firſt, of Faſting. 5. Againſt Glu and Drunken 
N E. 6. Againſt Exceſs of Ab oF Of Prayer. 8. Of the Place 
* and Time of Prayer. 9. That Common Prayers and Sacraments ought 
to be miniſtred in a known Tongue. 10. Of the Reverend Eſtimation 
© of God's Word. 11. Of Alms-doing. 12. Of the Nativity of Chriſt. 
* 13. Of the Paſſion of Chriſt. 14. Of the Reſurrection of Chriſt. 1 Fl Of the 
* worthy receiving the Sacrament of the Body and Blood of Chriſt, 16. Of 
© the Gifts of the Holy Ghoſt. 17. For the Rogation-Days. 18. Of the 
* State of Matrimony. 19. Of Repentance. 20. Apainſt Idleneſs. 21. A- 
© gainſt Rebellion.” | 

Mr. Phipps. By the Statute of 13 Elz. theſe Articles are confirmed: I 
believe the Geatlamen of the Houſe of Commons will allow of it. 

Mr. D:dd. They are confirmed by the Act of Uniformity ; and we 
think we need not ſpend your Lordſhips Time in reading it. | 

Sir . Jihll. My Lords, we told them, that we were willing to ad- 
mit all they open'd ; and then we admit this. ; $0 2+ | 
Mr. Dead. If your Lordſhips pleaſe, we will go on with the AbſtraQ. 

Mr. Phipps. i he Gentlemen ſay, that they admit us to read what we 
open'd. Now what we are going to read next, we did not open; and 
therefore we ſubmit it to your Lordſhips, whether we ſhall read out of the 
Abſtract, or produce the Book itſelf ? = 
Sir 75%. Fckyll. My Lords, We deſire to know what it is they would 

a 


r. Phipps, It is Biſhop Ovwerall's Convocation-Book. 

Mr. Dee. If your Lord{hips pleaſe, we ſhall produce the Book; be- 
cauſe there are ſome broken Pa ages collected, and there may be ſome Ob- 
jedtion, if the Book be not produced, : ; 

Mr. Phipps. My Lords, We hope the whole Canon which is mentioned 
in this Book, tho' it is recited by Parcels, ſhall be read. | 


Clerk reads. © And therefore 
Sir Joſ. Feky!l. My Lords, They are reading a Paſſage out of this Book. 
We might object, I hat a Printed Book is no Proof of a Canon: and that 
they ought to make a __ Proof of it. But that which we object, is, 
That they begin in the Middle of a Sentence: Your Lordſhips obſerve, 
the Clerk begins with the Words, And therefore. I pray, he may read at 
the Beginning of a Sentence, wo” 
Mr. Phipps. My Lords, Where the Clerk began, was the Beginning 
of that Canon ; but it being ar the End of another Canon, is the Reaſon 
that it begins And therefore. 
Clerk reads. J. And therefore, if Man ſhall affirm 
* Biſhop Overall, p. under Colour of any thing that is in the Scriptures, ei- 
107. Can. i. © ther that the Doctrine of Grace in the New Teſtament 
* doth more aboliſh the Rules of Nature, or Moral Law of God, than it 
did in the O/4; or, that thro' Faith the ſaid Law was not rather eſta- 
* bliſhed, than in any ſort impeach'd ; or, that becauſe as many as be- 
© lieve are redeem'd, and made free from the Curſe of the Law, they are 
* therefore exempted, and free from the Obedience of the Law ; or, that 
© by the Incarnation of our Saviour Chriſt, Obedience to the fifth Com- 
© mandment, touching Honours due to Parents and Princes, was in any 
© Sort impeached, the reſt of the Law being eſtabliſhed ; or that our Sa- 
© viour Chriſt having undertaken the Fulfilling of the whole Law, (as far 
© forth, at the leaf, as ever Mankind was bound to have fulfilled it) 
© came ſhort in this one Law, by exempting himſelf from any Obedience 
due to the Civil Magiſtrate ; or, that he, having tied himſelf according 
© to the ſaid Commandment, as well to the Obedience of the Civil Ma- 
© piſtrate, as the Obedience which was due to his Parents, did not, whilft 
© he liv'd in the World, fulfil the Law wholly concerning them both ; or, 
© that he did any way, or at any Time, encourage the Ferws, or any other, di- 
© rectly or indirectly, to Rebel, for any Cauſe whatſvever, againſt the No- 
© man Emperor, or any of the Subordinate Magiſtrates z or, that he did 
© not very willingly, both himſelf pay Tribute to Cæſar, and alſo adviſe 
© the Jeu ſo to do; or, that when he willed the Fews to pay Tribute to 
© Cejar, including therein their * of Obedience unto him, he did not 
© therein deal plainly and ſi.cercly, but meant ſecretly that mY ſhould be 
bound no longer to be obedient unto him, but until by Force they 
© ſhould be able to reſiſt him; or, that he did not utterly and truly con- 
© demn all Devices, Conferences and Refolutions whatſoever, either in 
© his own Apoſtles, or in any other Perſons, for the uſing of Force againſt 
Civil Authority; or, that it is, or can be more lawful for any private 
© Per/ons, either of St. Petcr's Calling, or of any other Profeſſion, to draw 
their Swords againſt Authority, though in their raſh Zeal they ſhould 
© hold it lawful ſo to do, for the Preſervation of Religion, thanit was for St. 
< Peter for the Preſervation of his Maſter's Lite; or, that by Chriſt's Words 
© above-mentioned, all Subjects (of what ſort ſoever) without Exception, 
© ought not, by the Law of God, toperiſh with the Sword, that take and uſe 
the Sword, for any Cauſe, againſt Kings and Sovereign Princes, under whom 
© they were born, or under whoſe JuriſdiQticon they do inhabit; or, that ſeein 
© our Saviour Chriſt would not have the Samar:tans to be deſtroyed with Fire 
© from Heaven, altho' they were at that time divided in Religion from the 
© *Fixps, and refuſed to receive him in Perſon, it is not to be aſeribed to the 
6 Jer of Satan for any private Men to attempt by Gunpowder, and Fire 
« from Hell, to blow up and deſtroy their Sovereigns, and the whole State 
© of the Country where they were born and bred, becauſe in their Con- 
« ceits they refuſed ſome Part of Chriſt's Doctrine and Government; or 
that Chriſt did not well, and as the ſaid Fifth Commandment did re- 
quite, in ſubmittin himſelf as he did to Authority, although he was 
- el fr ſcent for with Swords and Staves, as if he had been 
Matt. xxvi. 35. a Thief, and then afterward carried to Pilate, and by 
© him (albeit he found no Evil in him) condemn'd to 
« Death ; or, that by any Doctrine of Example which Chrift ever taught, 
« or hath left upon good Record, it can be prov'd Lawful to any Subjects, 
« for any Cauſe of what Nature ſoever, to decline either the Au- 
« thority and Juriſdiction of their Sovercign Princes, or of m their lawful 
« Deputies and inferior Magiſtrates ruling under them: He doth greatly err”, 
Mr. P/ipps. My Lords, We opened, that from the Time of the Re- 
formation this had been the Doctrine of the Church. We deſire to be- 
'n, and ſhew it was Archbiſhop Cranmer's Opinion: In S:rype's Memo- 


Trial of Aichbili;op Cranmer. 


re 
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| Perſons that have ſubſcribed it at 


| 


184. The r Henry Backeverell, D. D. © 


is in Fox's Hiſtory. 


: ? 9 Ann, ( 


732) 


' Clerk reads. ] The ſecond Exhortation is, That Law 
next unto God you obey your King and Queen willing- 37 : Edities, 
2 1 and gladly, withgut Murmur or Grudging, and not ana, 
* for Fear of them, but much more for, the Fear of God. 


| Ia 
* that they be God's Muuiſters, appointed by God to rule and "rg 
* and therefore whoſo refiſteth them, refiſteth God's Gans you| 


Mr. Phipps. My Lords, We now offer a Declaration of Biſh 

Biſhop Hozper, Biihop Cover dats, and about nine other Bilbops, «7 
Clerk reads. ] Humbly requiring, and in the Bowels | 

© of our * Chriſt, — that fear God, Pol. I. . tg, 
to behave themſelves as obedient Subje&s to the Queen's Highneſ 

© the ſuperior Powers which are ordained of God, under her - *» Un 


* after our Example, to give their Heads to the Block, than in 22 "ther, 
to rebel, or once to Mutter againſt the Lord's Anointed. Pan 


Mr. Dodd. If your Lordſhips pleaſe, he may read the Names 
the End of it. eee 
Clerk readi.] The 8th Day of May, 
© The Names of the priſon'd Preachers fubſcribin 


Anno Don, 1 354 
to this Declaration, 


© Robert Menaven, alias Robert Ferrar, Rewland Taylor hn 55% 
John Bragfird, Jin Wigorne, and Glouc. 555 3 ; * 
Hocper, Edward Crome, Fobn , Laurence Saunders, EA. * 


* Lawrence, J. P. T. M. To theſe Things aboveſaid do ! Mi 
© Coverdale, late of Exon, conſent and agree with theſe nine afflicted Bre 
* thren, being Priſoners, mine own Hand.“ + 


Mr. Phipps. My Lords, The next we offer is the Opinion of Bie 
Jewell, in his Defence of the Apulogy for the Church of England, A 


Anſwer to Mr. Harding. 

Clerk reads.) © We teach the People, as St. Paul doth, pi 
© to be v7 5p to the higher Powers, not only for Fear, | N Aon. 
© but alſo for Conſcience. We teach them, that who- * 


* ſo ſtriketh with the S werde by private Authority, ſhall periſh with the 
* Swerde, If the Prince happen to be wicked, or cruel, or burthenou; 
© we teach them to ſay with St, Ambro/e, Arma nofltra ſunt Preces & ks 
* chryme : Tears and Prayers be our Weapons.” 


0 — r. Dodd. My Lords, The next is Mr. Heeker in his Eccleſiaſtical 
olity. 

Clerk reads.) That Subjection which we owe to 
© lawful Powers, doth not only import, that we ſhould 
be under them by Order of our State, but that we 
* ſhew all Submithon towards them, both by Honour and Obedience, 
He that reſiſteth them reſiſteth God. And reſiſted they be, if eithet 
© the Authority itſelf, which they exerciſe, be denied; as by Ana- 
baptiſts all ſecular Juriſdictions; or if Reſiſtance be made but only ſo fat 
* foith as doth touch their Perſons, which are inveſted with Power; (for 
they which ſaid No!umus hunc regnare, did not utterly exclude Regiment; 
* nor did they wiſh all kind of Government clearly removed, which 
* would not at the firſt have David to govern ;) or if that which they do by 
virtue of their Power, namely their Laws, Edits, Services, or other 
Acts of Juriſdiction, contrary to the bleffed Apoſtles moſt holy Rule, 
© Obey them tubs have the Overhebt of y:u, Heb. xiii. 17. be not ſuffered to 
take Effect, or if they do take Effect, yet is not the Will of God there- 
* by ſatisfied neither, as long as that which we do is contemptuouſly or te- 
© piningly done, becauſe we can do no otherwiſe. In ſuch ſort the [/raclitrs 
in the Deſart obey'd Moſes; and were, notwithſtanding, delcrvedly 
* plagued for Diſobedience. The Apoſtle's Precept therefore is, Be Jab. 
jet even for Ged's Sake; be ſubjeft nt fir Fear, but of mere Conf tence, 
tung, that he which rejifteth them, purchaſeth to himſelf Cindemnation. 


M. Gen. Stanbope. My Lords, ſince Hozker's Eccleſiaſtical Polity is be- 
fore your Lordſhips, and they have read that Part, i pray that from page 
444. to the latter End of page 446 may likewiſe be read. 

Mr. Dedd. We ſubmit it to your Lordſhips, whether it is -proper to 
break into our Defence ? or whether the Gentlemen of the Houle of 
Commons will read what they think proper when they come to reply? 
Your Lordſhips know the Courſe in other Courts is to give our Evi- 
dence intire. 

Sir J. Jehll. My Lords, the Indulgence of the Managers, to let. the 
Doctor's Counſel go into this Evidence, is very great; (tor | believe ſuch 
fort of Evidence was never known betore in any Court of Juſtice what- 
ſocver ;) but ſurely, as they have called this Witneſs, for io I may term 
the Book they were reading, we may be at Liberty to croſs-examine that 
Witneſs ; perhaps the Place we deſire to have read, may explain the Paſs 
ſages read by them. 

Mr. Phipps. My Lords, We ſubmit to it. 

M. Gen. Starhipe. Pray, what Edition is that Book ? 

Clerk. It is printed in 1705. 

M. Gen. Stanbepe. My Lords, If we ſhould be miſtaken in the Edition, 
I hope we ſhall not be hindred in our Reply from reading thoſe Paſſages in 
the Edition which I have conſulted. 


Clerk reads. ] Again, on whom the ſame is beſtowed 
© at Men's Diſcretions, they likewiſe do hold it by divine 
Right. If God in his revealed Word hath appointed ſuch Power to be, 
* altho* himſelf extraordinarily beſtow it not, but leave the Appointment 
© of Perſons to Men yea, albeit God do neither appoint nor aſſign the 
© Perſon; nevertheleſs when Men have aſſigned andettabiiſhed both, who doth 
doubt but that ſundry Duties and Affairs depending thereupon, are pre- 
ſeribed by the Word of God, and conſequently by that very Right to be 
© exerted ? For Example fake, the Powe: which Rm̊ n Emperors had over 
foreign Provinces, was not a Thing which the Law of God did ever 


Fol. 479. Lond, 
Edit. I705. 


Fol. 444. 


inſtitute; neither was Tiberius Cæſar by eſpecial Commitiion from Heaven 


there wich inveſted; and yct Payment of Tribute unto Cr, being now 
made Emperor, is the plain Law of Jeſus Chriſt unto Kings by human 
Right; Honour by very divine Right is due, Man's Ordinances ere many 

s [mes 
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dever the Means be whereby Governors are lawfully ad- 
+ yanc'd to their States, as we by the Laws of God ſtand bound meekly to 
© acknowledge them for God's Lieutenants, and do confeſs their Power 


this; ſo by. the ſame Law they are both authoriz'd and requir'd to uſe 


« that Fower, as far as it may be in any State available to his Honour. 
«The Law appointeth no Man to be a Husband; but if a Man hath be- 
« taken himſelf unto that Condition, it giveth him Power and Authority 
over his own Wife, That the Chriſtian World ſhould be ordered by 
« the Kingly Regiment, the Law of God doth not any where command; 
« and yet the Law of God doth give them, which once are exalted unto 
« that Place of Eſtate, Right to exact at the Hands of their Subjects general 
Obedience in whatſoever Affairs their Power may ſerve to command; 
« and God doth ratify Works of that Sovereign Authority, which Kings 
have received by Men. This is therefore the Right whereby Kings do 
© hold their Power; but yet in what Sort the ſame doth reſt and abide in 
them, it ſomewhat behoveth farther to ſearch ; where, that we be not en- 
forced to make over large Diſcourſes about the different Conditions of 
« Sovereign or Supreme Power, that which we ſpeak of Kings ſhall be in 
« reſpe&t of the State, and according to the Nature of this Kingdom, 
« where the People are in no Subjection, but ſuch as willingly themſelves 
© have condeſcended unto for their own mott Behoof and Security. lu 
Kingdoms therefore of this Quality, the high*ſt Governor hath indeod 
© univerſal Dogghnion, but with Dependency upon that whole intire Body, 
© over the ſeverA Parts whereof he hath Dominion; ſo that it ſtandeth for 
«© an Axiom in this Caſe, the King is- Major ſingulus, univerſis Minor. 
© The King's Dependency we do not conſtrue as ſome have done, we are 
© of opinion, that no Man's Birth can make him a King; but every par- 
© ticular Perſon advanced to ſuch Authority hath, at his Entrance into his 
© Reign, the ſame beſtowed on him as an Efare, in Condition, by the vo- 
© luntary Deed of the People in whom it doth lie, to put by any one, and 
to prefer ſome other before him better liked of, or judged fitter for the 
place; and that the Party ſo rejected hath no Injury done unto him; no, 
altho' the ſame be done in a Place where the Crown doth go d yrs b 

«© Succeſſion, and to a Perſon which is capital, and hath apparently, if 
© Blood be re ſpected, the neareſt Right. They plainly affirm, in all well 
« appointed Kingdoms, the Cuſtom evermore hath been, and is, that 
Children ſucceed not their Parents 'till the People, after a dort, have 
created them a- new neither that they =w to their Fathers as natural 
« and proper Heirs, but are then to be reckoned for Kings, when at the 
Hands of ſuch as repreſent the King's Majeſty, they have by Sceptre and 
« a Diadem received, as it were, the Inveſtiture of a Kingly Power: Their 
very Words are, That where fuch Power is ſettled into a Family or 
« Kindred, the Stock itſelf is thereby choſen, but not the Twig that 


« ſpringeth of it. The nextof the Stock unto him that reigneth, are not 


« through Nearneſs of Blood made Kings; but rather ſet forth to ſtand for 
« the Kingdom: Where regal Dominion is hereditary, it is notwithſtand- 
« ing (if we look to the Perſons which have it) altogetherelective.” To 
« this Purpoſe are ſelected Heaps of Scriptures concerning the ſolemn Co- 
« ronation or Inauguration of Saul, David, of Solomon, and others, by the 
« Nobles, Antients, and People of the Commonwealth of Iſrael: As if 
«© theſe Solemnities were a Kind of Deed, whereby the Right of Dominion 
eis given; which ſtrange, untrue, and unnatural Conceits, ſet Abroad 
aby Seedſmen of Rebellion, only to animate unquiet Spirits, and to feed 
them with Poflibility of aſpiring to Thron-s, if they can win the Hearts 
«© of the People, what hereditary Title ſoever any other before them may 
© have; [I ſay, unjuſt and inſolent Poſitions, I would not mention, were it 
not thereby to make the Countenance of Truth more orient ; for unlets 
« we will openly proclaim Defiance unto all Law, Equity and Reaſon, 
« we muſt (there is no Remedy) acknowledge, that in Kingdoms, here- 
« ditary Birth gives Right unto Sovereign Dominion ; and the Death of 
« the Predeceſior puts the Succeſſor by Blood in Sciſin, Thoſe publick So- 
« emnities before ſpecified, do but ſerve for an open Teſtification of the 
« [nheritor's Right, or 3 unto the Form of inducting him into 
poſſeſſion of that I hing he hath Right unto. Therefore, in caſe it doth 
happen, that without Right of Blood, a Man in ſuch wiſe be poſſeſſed, 
«© all theſe new Elections and Inveſtings are utterly void; they make him 
« no indefeaſible Eſtate, the Inheritor by Blood may diſpoſſeſs him as an 
© Uſurper. The Caſe thus ſtanding, albeit we judge it a Thing moſt true, 
« tnat Kings, even Inheritors, do hold their 1 * in the Power of Do- 
© minion, with Dependency upon the whole Body Politick over which 
© they have Kule as Kings; vet ſo it may not be underſtood, as if ſuch 
© Dependency did grow; for that every Supreme Government doth per- 
© ſonally take from thence his Power, by way of Cift, beſtow d of their 
© own free Accord upon him at the Time of his Entrance into the faid 
© Place of his >overeign Government. But the Cale of Hs ergo is 
« that firſt original Conveyance when Power was deriv'd from the whole 
© into one; to paſs from him unto them, whom out of him, Nature, by 
© lawful Births, ſhould produce, and no natural or legal Inability make 
© uncapable, © Neither can any Man with Reafon think, but that the 
« firſt Inſtitution of Kings is a ſufficient Conſideration ; wherefore their 
„power ſhould always depend on that from which it always flows : 
hy original Influence of Power from the Body unto the King, is 
« the Cauſe of King's Dependency in Power upon the Body.” By 
© Dependency we mean Subordination and Subjection; a maniteſt To- 
| ken of which Dependency may be this: As there is no more Ccr- 
© tain Argument that Lands are held under any as Lords, than if 
© we ſee that ſuch Lands, in Defe& of Heirs, fall unto them by Ef- 
cheat: In like Manner, it doth follow rightly, that feeing Dominion, 
© when there is none to inherit it, it returneth into the Body; therefore 
f they which before were Inheritors thereof, did nold it with Dependency 
© upon the Body: So that by comparing the Body with the Head, as 
f touching Power, it ſcemeth always to refide in both; fundamentally and 
f radically in the one, in the other derivatively ; in one the Habit, in the 
© other the Art of Power. May a Body Politick then At all 1 mes, with- 
© draw in whole or in part, the Influence of Dominion, which palleth 
hom it, if Inconveniencies do grow thereby ? It muit be preſumed, that 
© upreme Governors will not in ſuch Caſe oppoſe themſelves, and be ſtiff 
ein detaining that, the Uſe whereof is with publick Detriment. But 
6 lucely without their Conſent, | tee not how the Body by any juſt Means 
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* ſhould be able to help itſelf, ſaving when Dominion doth eſcheat ; ſuch 


things, therefore, muſt be thought upon beforehand, that Power may be 
© limited ere it be granted ; which is the next Thing we are to conlider.” 


Mr. Dodd. We now produce Biſhop 4ndrews's Sermons. 


Clerk reads.) To deprive or depoſe them? Sure 
© where the worſt is reckoned that can be of them, Cla- London zien 
* mabunt ad Dominum is all I find, 1 Sam. viii. 18. No Fe. 1632. P. 939- 
Per to do it but he. By him, and by none but by him, 
© they be; by him, and by none but by him, they ceaſe to be.” 

Mr. Phipps. We defire to read another Paſſage out of Mr. Hooker, in a 
Treatiſe of Church Government. 

Clerk reads.) A Treatiſe of Church Government: To which is added 
© a Treatiſe of the Regal Power, and of the Novelty of the Doctrine of 
© Reſiſtance, publiſh'd by Dr. Bernard in his Clavi Trabales.' 

Lord Chancellor. This is a Colle&ion of the Works of ſeveral Perſons ; 
ſo that it don't appear whofe Works theſe are that you are reading. 

Mr. Phipps. That which we offer to be read is Mr. Zoster s, and is 
left out of the Book which was printed before. 


Clerk reads.) There is a Supreme Head of Juſtice 
* whereunto all are ſubject, but itſelf in Subjection to Ton. Edit. 1601 
© none; which Kind of Pre-eminence, if ſome ought to 4to. $+ 49, 50. 
_ * 2 but the King ſhall have it? 

Kin erefore no Man can have lawful Power and Authorit j : 
if priar Men offend, there is the Magiſtrate over them, wh je? 
cif Hagiſtrates, they have their Prince; if Princes, there is Heaven . 
Tribunal before which they ſhall appear; on Earth they are not a- 
© countable to any.” 


Mr. Phipps. My Lords, We offer Doctor ache h ; 
Opinion in this Matter. And firſt Doctor 222 s, and Biſhop Lees 


Clerk reads.] He that is a King or Supreme Ma— 
e giſtrate, by juſt and lawful Title, may not be thus 9. 
< reſiſted, albeit he exerciſe his Power tyrannically,” 

Mr. Phipps. The next is Archbithop Uſher, in a Treatiſe called, The 
Power communicated by Gd to the Prince, and the Obedience required of the 
Subject, &c. 


Clerk reads.) But if Men's Hands be thus tied (will 
ſome fay) no Man's State can be ſecure: Nay, the „e 1, r.. 
© whole Frame of the Commonwealth would be in Dan- +” %y Fog 
. ger to be ſubverted and utterly ruin'd by the unbridled 
6 of a N Governor.“ 

anſwer, God's Word is clear in the Point, oſbever , 1 

* Power, reſiſteth the Ordinance of God, and they that 6-4 . — - 
© themſelves Damnation; and thereby a Neceſſity is impoſed upon us of 
being ſudject even for Conſcience ſake, which may not be avoided b 
© the Pretext of any enſuing Miſchief whatſoever, 4 


3. Pag. 965. 


Mr. Phipps. My Lords, We offer next the Authority of Mr Chill:ug- 
worth, and we need fay no more of him, than to mention that jt is Mr. 
Chilliagworth ; and his Character is fo eſtabliſhed by the Lord Clarend.n 
that we need ſay no more of it, = 


> Clerkreads.] * They that make no Scruple at all of 
fighting with his Sacred Majeſty, and ſhooting Muſkets 71. 5. 7, Go 
and Ordnance at him (which fure have not the Skill to 6 ; 
* chuſe a Subject from a King) to the extreme Hazard of 
his Sacred Perſon, whom by all poſſible Obligations they are bound to 
defend, do they know, think you, the general Rule without Exception 
© or Limitation left by the Holy Ghoſt for our Direction in all ſuch Caſes 
* Who can lift up his Hand again/t the Lord's Anointed, and be innocent? 
© 1 Sam. xxvi 95 Or do they conſider his Command in the Proverbs o 
* Solomon, My Son, fear God and the King, and meddle not with them that de- 
* fire Change! Prov. xxiv. 21. Or his Counſcl'in the Book of Eccleſiaſtes 
I counſel thee to keep the King's Commandment, and that in regard of the Oath 
* of God? Eccleſ. viii. 2. Or becauſe they poſſibly may pretend that 
they are exempted from, or unconcerned in the ras Mane ot Obedienc 
delivered in the Old Teſtament: Do they know and remember the . 
* cept given to all Chriſtians by St. Peter, Submit yourſelves to ever Or- 
* dinance of Man for the Lord's Sake, whether it be to 75 Ring as 9 
* or unto Gopernors, as unto them that are ſent by him? Or that terrible Sanc- 
tion of the ſame Command, They that refit ſhall receive to them el us, Da- 
© nation, left us by St. Paul in his 45457 to the Romans, wh then "ach 
the miſerable Subjects of the worſt King, the Worſt man. na I think 
© I may add truly, the worſt Beaſt in the World; that ſo all Rebel Mouth? 
© might be ſtopt for ever, and left without all Colour or Pretence what, ; 
ever to juſtify = TN — Sovereign Power ?” 4 
Mr. Phipps. ords, The next we offer is A 
ſometime Biſhop „eise! * Srenkel, 


Clerk reads.] The ſame Oath binds us to defend him 
© againſt all Conſpiracies and Attempts whatſoever 
* which ſhall be made againſt his Perſon or Crown ; _ 20. A5. 9225 
© defend him, much more therefore not to offend him, : 
v againlt all Conſpiracies and Attempts whatſoever, That Oath which binds 
© us to defend him againſt ail Attempts whatſoever, prefuppoſeth that no 


© Attempt againſt him can be juſtified by Law, whether t 
© againſt his Perſon or his Crown.” 7 ler theſe Attempts be 


Clerk reads. If a Sovereign ſhalf perſecute his Sub- 
bead rt ee dies engt dg 240 not em. 
F 
N ; timer renner berg God hath not limited, or diitinguiſh where he 


Mr. Dodd. My Lords, The next is Biſhop Sanderſon, 


Clerk 


s di/linguere debemus. _ 
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Curl read.] © No Conjuncture of Cireumſlances whatlo- 
Fol. 522. ever can make them expedzent to be done at any Time, that is, 

of itſelf and in the Kind wnlawful. ' For a Man to blaſpheme the 
© holy Name of God, to ſacrifice to Idols, to give wrong Sentence in Jud 
* ment, by his Power to «ppreſs thoſe that are not able to withſtand hi 
© by Subtilty to over-reach others in bargaining, to take up Arms (offenſive 
© or defenſive) againſt a lawful Sovereign : None of theſe, and ſundry other 
© Things of the like Nature, _eing »1l of them ſimply, and de toto genere, 
'* unlawful, may be done by an an, at any Time, in any Caſe, upon 
any Colour or Pretenfion whatſoever ; the expreſs Command of God himſelf 
only excepted, as in the Caſe of Abraham for ſacrificing his Son. Not 
for the avoiding of Scandal, not at the Inſtance of any Friend, or Com- 
© mand of any . ok upon Earth; not for the Maintenance of the Lives 
or Liberties either of ourſelves or others; nor for the Defence of Religion ; 
© nor for the Preſervation of a Church or State; no, nor yet, if that could 
be imagin'd poſſible, for the Salvation of à Soul; no, not for the Re- 
« demption of the whole World.” N 5 . 

Mr. Phipps.. My Lords, Doctor Sacheverell being educated in the Uni- 
verſity of Oxford, we offer the Decrees of that Univerſity touching this 
Matter. They were publiſh'd in the Gazette the 26th of Ju 1683, by 
Authority. 


Clerk reads.) Numb. 1845. 

The London Gaxzetie. Publiſh'd by Authority. From Monday July 23, 
to Thurſday Fuly 26, 1683. 

0 S Fuly 24. ＋ his Day was preſented to his Majeſty the fol- 
© lowing Judgment and Decree of the Univerſity of Oxferd, paſs'd in their 
© Convocation, on Saturday the 21ſt Inſtant, 1 

© The judgment and Decree of the Univerſity of Oxf9r4, paſs'd in their 
« Convocation, July 21, 1683. againſt certain pernicious Books, and dam- 
© nable Doctrines, deſtructive to the Sacred Perſons of Princes, their 
State and Government, and of all Human Society. 

Altho' the barbarous Aſſuſñination lately enterprized againſt the Per- 
« ſon of his Sacred Majeſty, and his Koyal Brother, engage all our Thoughts 
to reflect with utmoſt Deteltation and Abhorrence on that execrable Vil- 
«© Jainy, hateful to God and Man; and pay our due Acknowledgements 

to the Divine Providence, which by extraordinary Methods brought it to 
« paſs, That the Breath ef cur Neftrils, the Anzinted of the Lord, is nit taken 
un the Pit which was prepared for him; and that under his Shadow we con- 
© tinue to live, and enjoy the Bleſſings of his Government; yet notwith- 
« ſtanding we find it to be a neceſſary Duty at this Time to ſearch into, 
© and lay open thoſe impious Doctrines, which having of late been ſtudi- 
© ouſly difleminated, gave Riſe and Growth to theſe nefarious Attempts, and 
© paſs upon them our ſolemn publick Cenſure and Decree of Condemnation. 

Therefore, to the Honour of the Holy and undivided Trinity, the Pre- 
« ſervation of Catholick Truth in the Church, and that the King's Ma- 
© jelty may be ſecured both from the Attempts of open bloody Enemies, 
© ind Machinations of treacherous Hereticks and Schitmaticks; We the 
« Vice-Chancellor, Doctors, Proctors, and Maſters, Regent and not Re- 
© gent, met in Convocation, in the accuſtomed Manner, Time and Place, 
© on Saturday the one-and-twentieth Day of Ju, in the Year one thouſand 
„ fix hundred and eighty-thrce, concerning certain Propoſitions contain'd 
© in divers Books and Writings, publiſh'd in the Englihh, and allo the La- 
in Tongue, repugnant to the Holy Scriptures, Decrees of Councils, 
© Writings of the Fathers, the Faith and. Profeſſion of the Primitive 
© Church ; and-alſo deſtructive of the Kingly Government, the Safety 
© of his Mojetiy's Perſon, the publick Peace, the Laws of Nature, and 
© Bonds of Human Society, by our unanimous Aſlent and Content, have 
« decreed and determined in Manner and Form following: 

The Firſt Prepoſutton. 
All Civil Authority is derived originally from the People.“ 
The Second. 
« Thcre is a mutual Compact, tacit or expreſs, between a Prince and 


© his Subjects; and that if he perform not his Duty, they are diſcharged | 


© from theirs,” 
The Third. 

That if lawſul Governors become T'yrants, or govern otherwiſe than 
by the Laws of God and Man they ought to do, they forfeit the Right 
they had unto their Government.“ Lex Rex. Buchanan 22 Regni. 
Iindicie contra Tyrannes Bellarmine de Coufilits, De Pontificie Milton, Good- 
win. Baxter. II. C. 

: The Fourth. 

Ine Sovereignty of England is in the three Eſtates, viz. King, Lords 
and Commons. The King has but a Co-ordinate Power, and may be 
« gycr-rul'd by the other two.“ Lex Rex, Hunton of a limited and mixed 
Monarchy. Baxter I. C. Polit. Catech:/. 

The Fifi h, 

« Birth-right and Proximity of Blood give no Title to Rule or Govern- 
© ment; and it is lawful to preclude the next Heir from his Right and Sue- 
« ceflion to the Crown.“ Lex Rex, Hunt's Poſtſcript. Doiman's Hiſtory 
of Succeſſion. Julien the Apoſtate, Miene Texel, 

The Sixth, 

© It is lawful for Subjects, without the Conſent, and againſt the Com- 
© mand of the Supreme Maziſtrate, to enter into Leagues, Covenants and 
Aſſociations, for Defence of themſelves and their Religion.“ Solemn 
League and Covenants Late Ajjoctation, 

Toe Seventh, 

Self- preſeggstion is the fundamental Law of Nature, and ſuperſedes 
the Obligation of all others, whenſocver they ſtand in Competition with 
it.“ Hobbs de Ciue Leviathan. | 

Toe E i2 I. 

The Doctrine of the Goſpel concerning patient Suffering of Injuries, 
« is not inconſiſtent with violent reſiſting of the higher Powers, in caſe of 
© Perſecution for Religiov.* L Rex. 7 


*. Ju. ian Apoſtate. Apalag. Relat. 
be Ninth, 
© There lies no Obligation upon Ch:ivians to Paſſive Obedience, when 
© the Prince commands any Thing againtt the Laws of our Country; and 
the Primitive Chriſtians rather cho to die than reſiſt, becauſe Chriſtia- 
6 nu 1943 not ſettled by the Laws of the Empire,” Julian Apoſtate. 
: The Tenth. 
Po ſſeſſion and Strength give a Right to govern ; and Succeſs ina Cauſe 
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Lor Enterprize, proclaims it to be lawful and juſt. To phrſne it, IG 
© comply with the Will of God; cane it is to follow the Cenduct of 
© his Providejce.' Hobbs. Owen's Sermon before the 

1648. Baxter. Tehking's Petition, Ofeb.-1651. 

| * C 

In the State of Nature there is no Difference between Good and Eyil. 
Right and Wrong. The State of Nature is a State of War, in which 
© every Man hath a Right to all Things.“ E 

8 I The Twelfth. 

The Foundation of Civil Authority is this National Right, which i; 
not given, but left to the Supreme Magiſtrate upon Men's entering into 
Societies; and not only a Foreign Invader, but a Domeſtick Rebel, puts 
* himſelf again into a State of Nature, to be proceeded againſt, nut ss , 
Subject, but an Enemy; and conſequently, acquires by his Rebellion 
© the fame Right over the Life of his Prince, as the Prince (for the mot 
* heinous Crimes) has over the Life of his own Subjects.“ 

5 The Thirteenth. | 

Every Man, after his entring into a Society, retains a Right of de. 
* tending himſelf againſt Force, and cannot transfer that Right to the Con. 
* monwealth, when he conſents to that Union whereby a Commonweal.h 
is made: And in cafe a great many Men together have already teſiſted 
© the Commonwealth, for which every one of them ex pecteth Death; they 
© have Liberty then to join together, to aſſiſt and defend one another. 
© Their bearing of Arms, ſubſequent to the firſt Breac f their Duty, 
* tho” it be to maintain what they have done, is no new unjult Act; and 
* if it be only to defend their Perſons, is not unjult at all.” 

. | The Fourteenth. 

An Oath ſuperadds no Obligation to Pact, and a Pact oblizes no far. 
ther than it is credited; and conſequently, if a Prince gives any Indica. 
* tion that he does not believe the Promiſes of Fealty and Allegiance made 
by any of his Subjects, they are thereby free from their Subjection; and 
* notwithſtanding their Pacts and Oaths, may lawfully rebel againſt, and 
* deſtroy their Sovereign.” Hobbs de Cive Leviathan. 

The Fifteenth. | 

© If a People, that by Oath and Duty are oblig'd to a Sovereign, ſh-ll 
* ſinfully diſpoſſeſs him, and (contrary to their Covenants) chute and co- 
* venant with another; they may be obliged by their later Covenants, 
* notwithſtanding their former.” Baxter, H. C. 

The Sixteenth: 
All Oaths are unlawful, and contrary to the Word of God,” Juateri. 
The Seventeenth, 
© An Oath obligeth not in the Senſe of the Impoſer, but the Takers,” 


Sheri ffs Cafe. 
The Eighteenth. 


© Dominion is founded in Grace,” 
The Nineteenth, | 
The Powers of this World are Uſurpations upon the Prerozative of 
« Jeſus Chriſt; and it is the Duty of God's People to deſtroy them, in or- 
der to the ſetting Chriſt upon his Throne.“ Fifth Monarchy -21en. 
The Twentieth. 
* The Preſbyterian Government is the Sceptre of Chriſt's Kingdom, 
* to which Kings as well as others are bound to ſubmit; and the King's 
* Supremacy in Eccleſiaſtical Affairs, aflerted. by the Church of Eng/md, 
© 15 injurious to Chriſt, the ſole King and Head of his Church,” Altare 
Damaſcenum. Apelieg. Relat. Hiſt. Iadulg. Cartwright. Travers. 
The Twenty-firſt. 


© It is not lawful for Superiors to impoſe any 


* - 


Regicides, Fan. 31, 


Thing in the Worſhip of 


God, that is not antecedently neceſſary.” 


The Twenty-ſecond. 

* The Duty of not offending a weak Brother, is inconſiſtent with all 
* Human Authority of making Laws concerning indifferent Things, 
Proteſtant Reconciler, 

The Twenty-third. 

Wicked Kings and Tyrants ought to be put to Death; and if the 
© Judges and inferior Magiſtrates will not do their Office, the Power of 
the Sword devolves to the People: If the major Part of the People refuſe 
* to exerciſe this Power, then the Miniſters may excommunicate ſuch 2 
King; after which it is lawful for any of the Subjects to kill him, as the 
People did Athaliah and Febu.” Fezebel. Buchanan. Knex, Gordman. 
Gilby. Jeſuits. 

The Tuwentz-fourth, 

After the Sealing of the Scripture Canon, the People of God in al! 
© Ages are to expect new Revelations for a Rule of their Actions; and it 
0 is Taveful for a private Man, having an inward Motion from God, to kill 
© a Tyrant.“ Quakers and ether Enthufta/ts, Gozdman. 

The Twenty-fifth. 

© The Example of Phineas is to us inſtead of a Command; far what 
Gad hath commanded or approved in one Age, muſt needs oblige in all. 
Goodman. Knox. Napthalii, 
| The Twenty-ſixth, 

© King Charles the Firſt was I avfully put to Death, and his Murdercr 
* were the bleſſed Inſtruments of God's Glory in their Generation.“ AA. 
ton. Godwin, Owen, | 

The Twenty-ſeventh, 

* King Charles the Firſt made War upon his Parliament; and in ſuch 2 

* Cale the King may not only be reſiſted, but he ccaſeth tobe King,” Daxter, 


* We Decree, Judge, and Declare all and every of theſe Propoſitions 
© to be falſe, ſeditious, and impious, and mott of them to be alſo heretic?! 
and blaſphemous, infamous ta Chriſtian Religion, and deſtruttive of 34 
Government in Church and State. 

We fariher Decree, That the Books which contain the aforeſaid Pro- 
< politions and impious Doctrines, are fitted to deprave Good Mannes, 
corrupt the Minds of unwary Men, {tir up Seditions and Tumults, ovi- 
throw States and Kingdoms, and lead to Rebellion, Murder of Princes 
and Atheiſm itſelf: And therefore we interdict all Memiers of the Uni 
verſity from the Reading of the ſaid Books, under the Penalties in th 
* Statutes expreſs d. We alſo order the ſaid reciced Boos to be publics} 
* burnt by the Hand of our Marſhal, in the Court of our Schools. 

* Likewiſe we order, That in perpetual Memory hereof, theſe our D*- 
* crees ſhall be entered in the Regiſtry of our Convocation ; and that C- 
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© pies ofichem being communicated tothe ſeveral Colleges and Halls wich- 
« in this Vajverſity, they be there publickly affix'd in the Libraries, Refec- 
« tori fit Places, where they may be ſeen and read of all. 
* Laſtly, We command, and _— injoin, all and ſingular the Readers, 
« Tutors, Catechiſts, and others to whom the Care and Truſt of Inftitutian 
" + of Youth is committed, that they diligently inſtruct and ground their 
Scholars in that moſt neceſſary Boctrine, which in a Manner is the 
6 and Character of the Church of England ; Of ſubmitting to every 
'+ Ordinance of Mean for the Lord's Sake ; whether it be to the Ning as Supreme, 
6 of ne ors as unte then that are ſent by him, for the Puniſhment of 
« evil Duri, and for the Praiſe of them that ds well. Teaching that this Sub- 
' + miſſion and Obedience is to be clear, abſolute, and without Exception 
« of any State or Order of Men. Alſo that they, according to the Apoſtle's 
« Precept, exhort, That 5 of all, Supplications, Prayers, Interceſſions, 
« and giving of be made for all Men, for the King and all that are in 
« Auttority ; that ve may lead a quiet "nid peaceabl: Life, in all Godlineſs and 
« Honeſty ; far this ts and acceptable in the Sight of God our Saviour. 
« And in eſpecial 
« offer their moſt ardent and daily Prayers at the Throne of Grace, for the 
« Preſervation of our Dove Lord King Charles from the Attempts of 
« open Violence, and ſecret Machinations of perfidious Traitors ; that the 
« Defender of the Faith, being ſafe under the Defence of the Moft Hi 


hy 
0 may continue his Reign on Earth, till he exchange it for that of a fate 
© an 


happy Immortality,” 
Mr. Phipps: My Lords, To ſhew that this was likewiſe at the ſame 
Time Archbiſhop play ad Opinion, we deſire to read his Letter which 


he wrote to my Lord Rxffel, when he was under his Condemnation in 
Newgate, July 20, 1683. 


Clerk reads.) My Lord, I was heartily glad to ſee your Lordſhip this 

| Morning in that calm and devout "Temper at receiving of the bleſſed Sa- 
«© crament ; but Peace of Mind, unleſs it be well grounded, will avail 

{little : And becauſe tranſient Diſcourſe many Times hath little Effect, 
« for want of Time to weigh and confider it; therefore, in tender Com- 
«© naſhon of your Lordſhip's Caſe, and from all the good Will that one 
« Man can bear to another, I do humbly offer to your Lordſhip's delibe- 
© rate Thoughts theſe following Conſiderations concerning the Points of 
« Reſiſtance, if our Religion and Rights ſhould be invaded, as your Lord- 
« {yp puts the Caſe ; concerning which, I underſtand by Dr, B. that your 
Lordſhip had once received Satisfaction, and am ſorry to find a Change. 


Firft, * That the Chriſtian Religion, doth plainly forbid the Reſiftance 
© of Authority. . 

Secondly, * T hat tho" our Religion be eſtabliſh'd by Law, (which your 
© Lordſhip urges as a Difference between our Caſe and that of the Primitive 
« Chriſtians) yet in the ſame Law which eftabliſhes-our Religion, it is de- 
«clar'd, That it is not lawful, upon any Pretence whatſoever, to take up 
Arms, &c. Beſides that there is a particular Law, declaring the Power of 
© the Militia to be ſolely in the King; and that ties the Hands of Subjects, 

'* tho' the Law of Nature, and the general Rules of Scripture had left us 
© at Liberty, which I believe they do not, becauſe the Government and 
« Peace of Human Society could not well ſubſiſt upon theſe Terms. 

Thirdly, * Your Lordſhip's Opinion is contrary to the declared Doctrine 
© of all Proteſtant Churches; and tho' ſome particular Perſons have 
taught otherwiſe, yet they have been contradicted herein, and condemn'd 
tor it, by the Generality of Proteſtants. I beg your Lordſhip to con- 


« fider, how it will agree with an avow'd aſſerting of the Proteſtant Reli- 

© gion, to go contrary to the general Doctrine of Proteſtants. My end 

ein this is, to convince your Lordſhip that you are in a very great and 

h all dangerous Miſtake; and being fo convinc'd, that which was before a 
© Sin of Ignorance, will appear of much more heinous Nature, as in 


ruth it is, and call for a very particular and deep Repentance; which 
© if your Lordftip ſincerely exerciſe upon the Sight of your Error, by a 
© p:nitent Acknowledgment of it to God and Men, you wili not only obtain 
© Forgiveneſs of God, but prevent a mighty Scandal to the Reform'd Reli- 
gion. I am very loth to give your Lordſhip any Diſquiet in the Diſtreſs 
you are in, which I commiſerate from my Heart, but am much more con- 
© cern'd that you do not leave the World in a Deluſion and falſe Peace, to 
© the Hindrance of your cternal Happineſs. I heartily pray for you; and 
beſcech your Lordſhip to believe that I am, with the greateſt Sincerity 
and Compaſſion in the World, © My Lord, 
Jour Lordfhip's miſt faithful 
© and afflicte Servant, 


J. TILLOTSON. 


Mr. Phipps. My Lords, We next offer the Opinion of Biſhop S::1- 
ling fleet, 


Clerk readi.] * A Vindication of the Anſwer to ſome late Papers, con- 
*cerning the Unity and Authority of the Catholick Church, and the 
Reformation of the Church of England. | 

But it hath been ſaid by Somebody, That we had our 
* Government and Ceremonies from his Church, cur Doctrine from 
Luther and Calvin; and that we had nothing peculiar to our 
* Church, but our Difrine of Non- Reſiſtance, and mitth god may it de us; 
*and we hope we ſhall never fare the worſe for it. This might give 
* Occaſion to inquire, Whether the Church, which pretends to be in- 
* {ailible, doth teach it fo orthodoxly, or not? Or whether thoſe who do 
think themſclyes obliged to believe what ſhe teaches, are thereby oblig'd 
to the ſtricteſt Principles of Loyalty? But I forbear. It is ſufficient to 
my Purpoſe, to ſhew that our Church doth not only teach them, as her 
' own Doctrine, but (which is far more effectual) as the Doctrine of 
Chriſt and his Apoſiles, and of the Primitive Church.“ 

Mr. Phipps. My Lords, the ſame Bifhop, in a Diſcourſe of the Un- 
Heral leneſs of a new Separation, takes Notice of ſome Objections made 
Y thoſe who are Friends to the Government, as it Non-&ciiitance were 
"vt conſiſtent with the Revolution. 

Lord Chancellor. There is no Name of an Author to theſe: Books which 
nove produce. 

. Dodd. The Book is generally known by all learned Men to be 


ver Sei ling ffeet's. Mr. Chiwell, who printed it, attended here three 
OL, V. | 


Porc8g. 
Lond. 1627. 


12 for High Crimes and 


8 


| 


nner, that they preſs and oblige them humbly to 


. 
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Days to prove it, but is ill now; but he has left a Certificate that he 
printed it, and all learned Men know it to be his. 2 

Clerk read.] © I come to the particular Examination of the "—_ 
* Difficulties which relate to the preſent, Oaths [to King 2% 689. 
* William and Queen Mary]; and becauſe we are . | 
* with Apoſtacy from the Principles of the Church of England, and that 
is made the main Ground of the deſign'd Separation, I would fain know 
* what this Charge is built upon, with reſpect to the Oaths,. for that is 
© all we are concern'd in. If any particular Perſons have advanc'd ntw 
* Hypotheſis of Government, contrary to the Senſe of our Church, let 
them anſwer for themſelves. The Caſe of the Oath is quite of another 


© Nature; here is no 8 the Doctrine of Paſſive Obedience, or 
© afſerting the Lawfulneſs of Reſiſtance. = 


Mr. Phipps. Your Lordſhips obſerve, that ſince the Revolution, that 
general Doctrine of Obedience is aſſerted by him. 


Mr. Dodd. My Lords, The next we offer is Dr. Sherlo:& in his Caſe of 
Allegiance ſlated. 


Clerk reaffs.] And Biſhop. Overall's Convocation-Book, Page 37. 

© which is lately publiſh'd, the principal Defign of which is Jod. 1691. 

© to aſſert the irreſiſtible Authority of Sovereign Princes, does s. | 
* as plainly aſſert this too, that all ſettled Governments, whatever their 
© Beginnings were, have God's Authority, and muſt be obey'd ; of which 
© more above: For thoſe wiſe Men who ſat in that Convocation, plainly 
© ſaw the neceſſary Connexion between Non-Reſiſtance, and Obedience 
© to the preſent Powers; both which were equally reſolv'd into the Autho- 
© rity of God, in removing Kings and ſetting up Kings: So that Obe- 
* dience and Allegiance to the preſent Powers, when they are once well. 
* ſettled among us, is fo far from being a renouncing of the Doctrine of 
* Non-Retiſtance and Paſſive Obedience, that thoſe who'refuſe to compl 


© muſt renounce the only Principle whereon that Doctrine is reafonably 
founded, and conſequently renounce the Doctrine itſelf.” 


Mr. Phipps. My Lords, We now offer a Book publiſh'd by the late 


Biſhop Beveridge, which was publiſh'd by her Majeſty's Licenſe, counter- 
ſign'd by the Earl of Sunderland. 


Clerk reads. ] | ANNER. 
© Whereas our Truſty and Well- beloved Richard Smith, of our City of 


© London, Bookſeller, hath humbly repreſented unto us, that he has with 
© great Labour and 2 prepar'd for the Preſs, a new Edition of the 
Sermons and other Works written in Engliſb by the Right Reverend 
Father in God, Dr. William Beveridge, Biſhop of St. A/aph, deceaſed: 
And has therefore humby beſought us to grant him our Royal Privilege 
© of Licenſe for the ſole Printing and Publiſhing thereof, for the Term 
* of fourteen Years: We being willing to give all due Encouragemenr' 
* to Works of this Nature, tending to the Advancement of Piety and 
© Learning, are graciouſly pleaſed to condeſcend to his Requeſt ; and do 
© therefore, by -theſe — Bag grant to him the ſaid Richard Smith, his 
© Executors, Adminiſtrators, and — our Royal Licenſe for the ſole 
Printing and Publiſhing the Eugliſi Works of the ſaid late Biſhop of St. 
* Aſaph tor the Term of fourteen Years, from the Date hereof ; ſtrictly 
© forbidding all our Subjects, within our Kingdoms and Dominions, to 
© reprint the ſame, either in Whole or in Part, or to import, buy, vend, 
© utter, or diſtribute any Copies thereof reprinted beyond Seas, during 
© the aforeſaid Term of fourteen Years, without the Conſent and Appro- 
© bation of the ſaid Richard Smith, his Heirs, Executors, and Aſſigns, 
© under his, or their Hands and Seals firſt had and obtain'd, as M will 
© anſwer the contrary at their Peril; whereof the Maſter, Wardens and 
c * Stationers are to take Notice, that the ſame may be enter'd 
© in their Regiſter, and that due Obedience be render'd thereunto. Given 


dat our Court at Kenſington, the fifth Day of June 1708, in the ſeventh 
«© Year of our Reign, 


By her Majeſty's Command, SUNDERLAND.? 


Private Thoughts upon Religion, digeſted into twelve Articles, with practical 
Reſolutiqns form'd thereupon. By the Right Reverend Father in God, Wil 
liam Beveridge, D. D. late Lord Biſhop of St. Aſaph. 
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© I am reſolv'd, by the Grace of God, to honour and Page 25, 252, 
© obey the King, or Prince, whom God is pleaſed to ſet 253, 254+ Lon. 
* over me; as well as to expect he ſhould ſafe-guard and 79. 8. 
protect me, whom God is pleaſed to ſet under him. 

© The King of 5 and Lord of Lords, the great and glorious 
* Monarch of all the World, having enacted many gracious Laws, is 
* pleaſcd to ſet over every Kingdom and Nation ſuch Perſons as may put 
them in Execution: So that I cannot but look upon a lawful King as 
© truly a Repreſentative of the moſt high God, as a Parliament is of the 
People. And am therefore perſuaded, that whoſoever rebels againſt him, 
© rebels againſt God himſelf; not only in that he rebels axainſ the Ordi- 
* nance of God, and fo againſt the God of that Ordinance; but becauſe 
* he rebels againſt him whom God hath ſet up as his Vicegerent, to re- 
© preſent his Perſon and execute his Laws, in ſuch a Part of his Dominions. 

Hence it is, that theſe two Precepts, Fear God, and Honour the King, 
© are ſo often join'd together in Holy Writ; for he that fears God's 
© Power, cannot but honour his Authority; and he that honours not the 
« King that repreſents God, cannot be faid to fear God, who is repreſented 
© by him. And hence likewiſe it is, that God hath been as ſtrict and 
© expreſs in injoining us Obedience to our Governors, as to himſelf : For, 
© thus ſaith the Lord of Hoſts, Rom. xiii. 1. Let every Soul be Subject to the 
* higher Powers. Why ? Becauſe there is no Power but of Gd; the Powers 
© that be, are ordain'd of Cad. 

* And he hath denounced as great a Judgment againſt ſuch as rebel 
* againit the Magiſtrate he hath ordain'd, as againſt thoſe that rebel againſt 
* himſelf: For, ¶hoſeever reſiſteth the Power, re/ifteth the Ordinance of Cod; 
© and they that reſiſt ſhall receive to themſelves Damnation, ver. 2. So that the 
* Wrath of God ſnail as certainly fall upon thoſe that riſe up againſt the 
© King, as upon thoſe that fight againſt Gd. And no wonder, that the 
© Punithment ſhould be the ſame, when the Fault is the ſame. For he that 
« fights againſt the 4 ng, fights againſt God himſelf, who hath inveſted him 
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own Glorious Majeſty before them, | 3 r 

Upon this Ground it is, that I believe the Wiekedneſs of a Prince 
cannot be a ſufficient Plea for the Diſobedience bf his Subjects 3 for it is 
not the Holineſs, but the Authority of God that he repreſents, which the 
moſt wicked, as well as the moſt holy Perſon may be endowed with. And 
therefore when the Goſpel firſt began to ſpread itſelf over the Earth, tho”. 
there was no Chriſtian King, or Supreme Magiſtrate, of what Title ſo- 
ever, to cheriſh'and protect it; nay, tho” the Civil Powers were then the 
greateſt Enemies to it, yet, even then, were the Diſciples of Chriſt in- 
joined to ſubmit themſelves to every Ordinance of Man, for the Lord's ſake. 


© Inſomuch, that did I live among the Turks, I ſhould look upon it as 


my Duty to obey the Grand Signior in all his lawful Edits, as well as 
the moſt Chriſtian and pious King in the World. For, ſuppoſe a Prince 
be never ſo wicked, and never ſo negligent in his Duty of protecting me, 


Caſe, I have another Duty added to this, and that is, to pray for him, 
and to intercede with G 
of Kings commanded, That Prayers, Supplications, Interceſſions, and giv- 
ing of Thanks be made, as for all Men, ſo more eſpecially for Kings, and 
thoſe that are in Authority, that we may live a quiet and peaceable Life, in all 
Godlineſs and Honeſty. 1 Tim. ii. 1, 2. So that whenſoever I addreſs to 
the Court of Heaven, I muſt be ſure to remember my Sovereign on 
Earth, as himſelf doth in Heaven, in Righteouſneſs and Mercy, But 
eſpecially, in caſe of any ſeeming or real Default or Defect; tho'I do not 
© think it a SubjeR's Duty to judge of cenſure his Sovereign's Actions: I 
© am to be the more earneſt in my Prayers and Interceſhons for him; 
© but upon no Account to fight an rebel againſt him.” | 

Mr. Dodd. My Lords, the next Book we offer is his Grace the Arch- 
biſhop of Canterbury's Treatiſe, intitled, The Creed of Mr. Hobbs examined. 

Clerk reads.) There is no Tie fo ſtrong as that of 
© Religion, which eternally bindeth a conſcientious Sub- 
« jet in Allegiance to his Sovereign. 

£ Woe to all the Princes upon the Earth, if this Doc- 
Bid. p. x bo, 161. © trine be true, and becometh popular. If the Multitude 

© believe this, the Prince not arm'd with the Scales of the 
© Leviathan, that is, with irreſiſtible Power, can never be ſafe from the 
Spears, and barbed Irons, which their Ambition and preſumed Intereſt 
will provide, and their Malice will ſharpen, and their paſſionate Vio- 
© Jence throw againſt him. If the Beaſt we ſpoke of come but to know 
© its own Strength, it will never be manag'd. Wherefore ſuch as own 
© theſe pernicious Doctrines, deſtructive to all Societies of Men, may be 
© ſaid to have Wolves Heads, as the Laws of old were wont to ſpeak con- 
© cerning excommunicated Perſons ; and are like thoſe ravenous Beaſts, 
© ſo far from deſerving our Love and Care, that they ought to be de- 
© ſtroyed at the common Charge.” 

Mr. Phipps. My Lords, there is a farther Account of the Opinion of 
the ſame Archbiſhop of Canterbury in a printed Paper, intitled, Au Ac- 
count of what paſſed at the Execution 1 the late Duke of Monmouth, on 
Wedneſday the 15th of July, 1685, on Tower-Hill. 

Clerk reads.) U he late Duke of Monmouth came from the Tower to 
the Scaffold, attended by the Biſhop of Eh, the Biſhop of Bath and Melli, 
* Doctor Tenniſon, and Dr. Hooper; which four the King was graciouſly 
© pleaſed to ſend him, as his Aſſiſtants to prepare him for Death; and the 
© late Duke himſelf intreated all four of them to accompany him to the 
© Place of Execution, and to continue with him to the laſt. The two 
© Biſhops going in the Lieutenant's Coach with him to the Bars, made 
© ſeaſonable and devout Applications to him all the Way; and one of them 
« defir'd him not to be ſurpriz'd, if they to the very laſt, upon the Scaffold, 
< renewed thoſe Exhortations to a particular Repentance, which they had 
© 'ſo often repeated before. 

At his firſt coming upon the Scaffold, he look'd for the Executioner ; 
© and ſeeing him, ſaid, Ii this the Man to do the Buſineſs? Do your Wark 
© well. 

* Then the late Duke of Monmouth began to ſpeak, ſome one or other of 
© the Aſſiſtants, during the whole Time, applying themſelves to him. 

Aon. * I ſhall ſay but very little; I come to die; I die a Proteſtant of 
© the Church of England. | ; 

Min. My Lord, if you be of the Church of England, you muſt ac- 
knowledge the Doctrine of Non-Reſiſtance to be true. 

Mon. * IfI acknowledge the Doctrine of the Church of England in 
e general, that includes all. 

Aſſiſt. * Sir, it is fit to own that Doctrine particularly, with reſpe& to 
your Cafe, Here he was much urg'd about that Dodrine of Non-Re- 
© ſiſtance; but he repeated in Effect his firſt Anſwer. 

Ait. My Lord, it is fit to be particular; and conſidering the publick 
Evil you have done, you ought to do as much Good now as poſſibly you 
© can, by a publick Acknowledgment. 

Mon. What I have thought fit to ſay of publick Affairs, is in a Pa- 
per which I have ſign'd; I refer to my Paper. 

Aſſiſt. My Lord, there is nothing in that Paper about Reſiſtance, and 
you ought to be particular in your Repentance, and to have it well 
* grounded. God give you true 33 

Mon. * I die very penitent, and die with great Chearfulneſs, for I know 
© ] ſhall go to God. 

Ai. My Lord, you muſt go to God in his own Way: Sir, be ſure 
vou be truly penitent, and aſk Forgiveneſs of God for the many you 
© have W 

Men. I am ſorry for every one I have wronged ; I forgive every 
© Body, I have had oy Enemies, I forgive them all. 

44 5. Sir, your Acknowledgement ought to be publick and parti- 
© cular, 

Mon. © I am to die; pray, 8 refer to my Paper. 

A(f/t. * They are but a few 
© Anſwer to this Point. 

Mon. * I can bleſs God that he hath given me ſo much Grace, that for 
* theſe two Years laſt paſt I have led a Life unlike to my former Courſe, 
and in which I] have been happy. | 
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it doth not follow, that I muſt negte& mine of obeying him. In ſuch a 
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At. © Sir, Was there no Ill. in theſe two Years? In theſe y 
© theſe great Evils have happen d; and the giving publick SatisfaQion i; 
© neceflary Part of Repentance ; be pleased to own a Deteſtation of y , 
F ee ee Gras wp Borar, 2 
on. © your ips that you will ſtick to my Paper. 
Ali. My Lord, as I ſaid before, there is nothing in your Paper about 
8 -_ 3 of Nr prog Bags | 
on. I repent of all Things that a true Chriſtian ought to repent 
© I am to die; pray, my 2 ee | : 9 
4 ili. © Then, my Lord, we can only recommend to the M 
© ment as we ſhould, if you had made a particular Acknowledgement.” 


This is a true Account, Witneſs our Hands. 


Francis Ely, Thomas Tenniſon, 
Thomas Bath and Wells, George Hooper. 
William Goftlin 1 
Peter Va wt, 1 Sheriffs, 


Mr. Phipps. My Lords, We pray we 4 the Sermon of his Grace 
the preſent Archbiſhop of York, preached before your Lordſhips on the 
30th of January, 1700. 

Clerk reads.) © And in caſe it ever happen that we can- pay, 13. 
not with a ſafe Conſcience obey, there we are patiently 
© to ſuffer the Penalties of our Diſobedience 3 but by no means either te 
* affront their Perſons, or to diſturb their Government, by raiſing or par- 
taking in any Tumult, or Inſurrection, or Rebellion. 
That there is ſuch a Submiſſion due from all Sub- 
« jects to the Supreme Authority of the Place where they 1514. p. 19, 20. 
C live, as ſhall tie up their Hands from oppoſing or reſiſt- 
ing it by force, is evident from the very Nature and Ends of Political 
Society. And, I dare ſay, there is not that Country upon Earth, let 
the Form of their Government be what it will (Abfolute Mcnarchy, 
legal Monarchy, Ariſtocracy, or Commonwealth), where this is not a 
Part of the Conſtitution. Subjects muſt obey paſſively, where they 
cannot obey actively: Otherwiſe the Government would be precarious, 
and the public Peace at the Mercy of every Male-content, and a Dur 
, would be ſet open to all the Inſurrections, Rebellions and Treaſon; 
c 


in the World, Nor is this only a State-Doctrine, but the Doctrine 
alſo of Jeſus Chriſt, and that a neceſſary, indiſpenſible one too, as ſul- 
ficiently appears from thuſe famous Words of St. Paul, Rom. xiii. 1, 2. 
* which are ſo plain that they need no Comment: Let every Soul, 
* (faith he) be ſubject to the higher Powers, for there is no Power but 
© of God, and the Powers that be, are ordained of God; whoſoever there- 
& fore refiſteth the Power, reſiſteth the Ordinance of God; and they that 
& reſiſt ſhall receive to themſelves Damnation.“ So that, ſo long as this 
© Text ſtands in our Bible, the Doctrine of Non-Reſiftance and Paſlive 
© Obedience muſt be of Obligation to all Chriſtians,” 

Mr. Dodd. Pray, ſee whether there is any Thing purporting the Thanks 
of the Houſe to be given to the Archbiſhop for his Sermon. 
Clerk reads. ] Die Fovis, 1 Februarij, 1699. It is ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, That the Thanks 
of this Houſe be and are hereby given to his Grace the Lord Arch- 
biſhop of York, for his Sermon preach'd before this Houſe the thirtieth 
of January laſt ; and he is hereby deſired to print and publiſh the ſame, 

* Matth. Fohnſon, CV Parl iamentor. 


Mr. Walpole. My Lords, I preſume the Counſel have offered all they 
think proper to offer out of this Sermon : But that your Lordſhips may 
have a Specimen of the Candour of the Doctor's Quotations, I pray the 
Clerk may read the two next Paragraphs of that Sermon, and that ts 
may read them as diſtinctly as he did the others. 

lerk reads.) But then after I have ſaid this, Care muſt F. 20. 
© be taken, that this general Doctrine be not miſapplied 
in particular Countries. Tho' Non-Refiſtance, or Paſſive Obedience, 
be a Duty to all Subjects, and under all Governments ; yet it is not 
© expreſſed the ſame Way in all Places, but both the Objects and the 
© Inſtances of it do vary in different Natidns, according to the different 
© Models of their Government. 

To ſpeak this as plainly as I can: As the Laws of the Land are the 
« Meaſures of our Active Obedience, ſo are alſo the ſame Laws the Mea- 
« ſures of our Submiſſion ; and as we are not bound to obey, but where 
© the Laws and Conſtitution require our Obedience, ſo neither are we 
© bound to ſubmit, but as the Laws and Conſtitution do require our Sub- 
© miſſion.” 

Mr, Walpole. Beforewe part with that Sermon, I defireone Paragraph mos 
may be read; it begins with theſe Words, F indeed a Preacher. 

Clerk reads.) If indeed a Preacher ſhould in the Pulpit pre- 
ſume to give his Judgment about the Management of publick 
Affairs, or to lay down Doctrines as frora'Chriſt about the Forms and 
Models of Kingdoms or Commonwealths, or to adjuſt the Limits ot 
the Prerogative of the Prince, or of the Liberties of the Subject in out 
preſent Government ; I ſay, if a Divine ſhould meddle with ſuch Mat- 
© ters as theſe in his Sermons, I do not know how he can be excuſed from 
© the juſt Cenſure of meddling with Things that nothing concern him: 
This is indeed a practiſing in State Matters, and is uſurping an Ofc? 
that belongs to another Profeſſion, and to Men of another Charader ; and 
© I ſhould account it every whit as undecent in a Clergyman to take up- 
© on him to deal in theſe Points, as it would be for him to determine 
« Titles of Land in the Pulpit, which are in diſpute in J/:/tminſter- Hall 

Mr. Phipps. My Lords, If your Lordſhips pleaſe, as to the two Pan 

raphs read next after what we read, we intirely concur in what is 1a 
| 4 in them; and if we ſhew that this Doctrine is agreeable to the 
| Laws of the Land, then it is agreeable to what is there laid down: A 
to the other Part, if he has taken upon him to treat of the Model of Go- 
vernment, he will be under the Cenſure of the Archbiſhop ; but we 
to read a little before the Beginning of that Paragraph, 
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4 reads. ] Titus iii. 1. Put them in Mind to be ſubjeft to Principali- 
: 2 and wy to obey Magiſtrates. ' 

« You all'know what Kind of Argument this Day calls for : For by the 
« Deſign of ins it, the Buſineſs that the Preacher hath to do, is to 
« nreſs Obedience and Subjeftion to the Government we live under; and to 
0 reach againſt Faction and Rebellion ; and accordingly it is preſcribed in 
« the Rubrick of this Day's Service, that if there be a Sermon at all, and not 
« a Homily, it ſhall be upon this Argument. 

« It is very well that Authority hath taken Care that at ſome ſolemn 
Times we ſhould preach upon this Subject in a more ſolemn Manner; 
« becauſe, though it de as needful as anys yet there are ſome among us 
« think it a very improper Theme for the Pulpit. I muſt confeſs I had 


« an Eye to this Suggeſtion, when I pitched upon theſe Words which I | 


« have now read to you : Becauſe I think there is ſomething to be obſery- 
« ed in them which will effectually confute it. 

« St. Paul here lays his Charge upon Titus, that he ſhould put the Peo- 
« ple that were under his Care in Mind, to be ſubjeft to Principalities and 
« Pawers, and to obey Magiſtrates. F 

Two Things I would here conſider, Firſt The Perſon that is order- 
« ed thus to put the People in Mind L And, econdly, The Thing that he is 
« to put them in Mind of, which is Subection and Obedience to Principa- 
« [ities, and Powers, and Magiſtrates. ö 

« [ begin with the firſt Thing, the Perſen to whom St. Paul writes this 
« Epiſtle, and to whom he gives it in Charge, that he ſhould put the Peo- 
« ple in Mind to be ſubjed.. 

© Who was this Perſon ? Why, it was Titus, an Eccleſiaſtick, Biſhop, 
« a Preacher of the Goſpel, not a Layman, not a Magi/trate, but a pure 
© Churchman. What can be more plainly gathered from hence than this, 
« That it is not foreign to a Cleryyman's Office to preach Obedience and 
« Subjefion to the Government; but on the contrary a Part of his Func- 
© tion, a neceſſary Duty incumbent upon him to do it; If any Man af- 
«© firm otherwiſe, he muſt either ſay that St. Paul did not rightly inſtruct 
«© Titus in his Office, but injoined him to do that which he had nothing to 
do with; or he muſt ſhew that the Caſe of Titus was different from that 
« of the Miniſters of the Goſpel at this Day : Neither of which Things 
© can, I believe, be eaſily made out. 

© And yet into ſuch "Times are we fallen, that it is taken ill by many, 
«© that Miniſters ſhould in their Pulpit-Diſcourſes meddle with theſe Mat- 
« ters: I muſt confeſs, I think, that of all Men it moſt concerns a Mi- 
« niſter of Religion not to be a Bu/y-Body, or a Meddler in other Men's 
© Matters; for in Truth he hath Work enough to do of his own, and 
© {uch Kind of Work too, as, let him behave himſelf as inoffenſively as 
© he can, will create him Difficulties and Enemies enough. And there- 
© fore it would be very imprudent in him to uſurp other Men's Provinces, 
© and to burn his Finger were he needs not, eſpecially conſidering that 
© the Succeſs of his Labours and Endeavours among the People doth in a 
great Meaſure depend upon the good liking they have of him. 

« But what is it that gives Offence ? Or what is it that renders this Ar- 
© eument we are ſpeaking of ſo improper a Subject for a Clergyman to 
treat of? Why, ſeveral things are pretended, and I ſhall name ſome of 
© them. 

—_— It is ſaid, That the Work of a Clergyman is to inſtruct Men 
© in Chriſt's Religion, to preach againſt Vice and Sin, and to preach up 
© Hilineſs and Goed Life, and mutual Love and Charity; but what hath he 
to do with State-Afairs, as Matters of Government are? 

© I anſwer, He bath nothing indeed to do with them: But his only 
© Work is to make Men good Chriſtians, ” endeavouring to poſſeſs them 
* with a hearty Belief of our Saviour's Doctrines and Promiſes, and per- 
© ſuading them to a Conformity in their Lives to his Precepts. This is our 
proper Work, and this is what we ought to attend to all the Days of 
* our Life; and with Government and State-Affairs we ought not to 
© meddle, in our Sermons eſpecially. 

© But then, after all this, it doth not follow but that we are all bound, 
© as we have Occaſion, to preach up Loyalty and Obedience to our Gover- 
ners; for this is no State- Affair, but an Affair of the Goſpel, We can- 
not inſtruct Men in Chriſt's Religion, without inſtructing them in this. 

© If, indeed, it was an indifferent Thing to a Man's Chriſtianity, or 
© to his Salvation, whether he was a gead or a bad SubjeA, then indeed it 
would be as indifferent to a Preacher, whether he inſiſted on theſe 
© Things to the People; but it is not ſo. 

One great Branch of Chriſtian Holineſs, as it is declared in the New 
* Teſtament, is, That every Man demean himſelf quietly and peaceably, 
* and obedient to the Government he lives under; and that not only 7 
l ratb, or Fear of Puniſhment, but alſo for Conſcence-ſake : And this is 
made as neceſſary a Condition of going to Heaven, as any other particu- 
lar Virtue is. And therefore if we will inſtruct Men in Chriſt's Reli- 
* gion, and in the indiſpenſible Points of Holineſs required thereby, we 
* muſt inſtru them in this alſo, 

One great Vice and damnable Sin that the Religion of our Lord has 
* cautioned againſt, is the Sin of Factisuſneſ and Rebellion; and therefore, 
* if it be our Bury to declare againſt the Sins and Vices that are contrary 
* to Chriſtianity, it is our Duty to declare and caution againſt this alſo, 

* Laſily, We do readily grant, that a great Part of our Office conſiſts in 
* moſt affectionately recommending and preſſing the Neceſſity of mutual 
Love and Charity; but if this be neceſſary, is it not more ſo to recom- 
mend and preſs Obedience to Authority, without which mutual Love and 


© Charity cannot poſlibly ſubſiſt ? That being the common Ligament of | 


* them; and take away that, we ſhould be no better than Bears and Tygers 
© one to another, 

* But it is ſaid in the Second Place, That Preachers ought not to meddle 
with theſe Points, becauſe they are not competent Judges of them: 
They do not know the Meaſures and Limits of Lzeyalty and Diſſayaliy, of 
© being a good and a bad Subject; theſe depending altogether upon the Con- 
* ſitution of the Government we live under, and the determining of them 

longs to the Civil Courts, and not to their Profeſſion. 

* To this I anſwer, That in all thoſe Inſtances wherein this Argu- 
ment falls under the Cognizance and Determination of Parliament, or 
Judges, or Lawyers, we do not pretend to meddle with it; and if any 
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© Man do, let him anſwer for himſelf: All that we pretend to, is to prefs 
* the plain, general, indiſpenſible Duties of Obedience to Laws, and of 
© Peaceableneſs and Subjection to the Higher Powers, which Chriſt and his 
k 575 have every where taught in the Bible,” 

r. * My Lords, We do not deſire to read any more; we think 
we have juſtified our Quotations, and ſhewed, that it is the Opinion of 
that Great and Learned Archbiſhop, That the Doctrine of Paſſive Obedi- 
ence and Non-Reſiſtance is the Doctrine of our Church; and that it is a 
Duty incumbent upon the Clergy to preach it to the People. 

r. Dodd, The next we offer to your Lordſhips, is the Opinon of the 
preſent Biſhop of Morceſter, in a Sermon preached before the late Queen, 
the 29th of May 1692, when he was Biſhop of St. A/aph. 

Clerk _ © They had brought Things to that Paſs, that Page 18, 19. 
our Laws ſignified nothing but what they pleaſed ; our 

Religion was held at the Curteſy of them that were the bloody Ene- 
mies of it, Our Obedience was made uſe of as a perfect Snare to us; 
we muſt not reſiſt ; that our Religion would not allow. It was God 
that infatuated our Oppreſſors, to join the Injuries of a People that 
could not lawfully refit, with thoſe of a Prince that could not lawfully 
paſs them by without Reſiſtance,” 

Mr. Phipps. We ſhall now offer to your Lordſhips a Sermon preached by 


the Biſhop of Rocheſter before the Artillery-Company, upon the 29th of May, 
I 
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2, 

Clerk reads.) * Put up thy Sword, ſays he, O Peter / ſubmit page 5. 
with Patience, Oppoſe not Authority, Do not then break the 

Laws of thy Country, though for Kindneſs and Love of me. Put up 
thy Sword. He that uſes the Sword unlawfully, though on a Pretence 
never ſo pious, ſhall periſh by the Sword; ſhall either be deſtroyed by it 
here, or puniſhed hereafter by God himſelf for having ſo uſed it. 

* Wherefore we are not to conclude, that our Bleſſed Lord, by this 
Check given to St. Peter, did abſolutely prohibit all Manner of uſing, 
the Sword among Chriſtians, but only that he taught us the great Duty 
of Chriſtian Submiſſion. For if St, Peter was, then certainly all other 
Chriſtian Subjects are, forbidden to unſheath the Sword againſt their law- 
ful Sovereign, or his Miniſters, as they are commiſſioned by him, tho” 
they do it on a Pretext fo ſpiritual, as the Cauſe of Chriſt himſelf, 

6 Though they could not be induced by Fear or Favour to 

rank their Princes equal with their God, yet they preſerved Page 25, 26. 
them in the next Place: Though they would never wor- 

ſhip them as Gods upon Earth, yet they religiouſly obeyed them as 
God's Deputies and Repreſentatives. They judged thoſe who rebelled 
againſt them worthy of Death, as if they had actually rebelled againſt 
God himſelf. What elſe Means St. Paul, when in fo many Words he 
declares, That whoſoever refiſteth the Power reſiſteth the Ordinance of God; 
and they that reſiſt ſhall receive to themſelves Damnation ? Rom, xiii. 2. Out 
of all Doubt he there ſpeaks of the*l'emporal Power, and of Eternal Dam- 
nation toenſue upon reſiſting it ; than which, what more grievous Puniſh- 
ment could have been inflicted, had they immediately reſiſted God himſelf? 
And recollect, I intreat you, the Time when this was ſo poſitively 
pronounced by St. Paul. It muſt have been writ under the Reign of 
Claudius or Nero. So that 'tis evident, all that reſiſted them were, with- 
© out Repentance, in a damnable State, Can there be any Colour ſo ſpe- 
© cious, any Cauſe fo juſt, in which, inſtead of Damnation, a Chriſtian 
Subject may juſtly expect to receive to- himſelf Salvation, on the Ac- 
© count of reſiſting ?* 

Mr. Phipps. We ſhall next offer to your Lordſhips Conſideration the 
Authority of the Lord Biſhop of Sarum ; where he ſhews, that this is 
not only the Doctrine of the Church of England, but of the Church of 
Scotland, and of all Chriſtian Churches. 

Clerk reads. ] * A Vindication of the Authority, Conſtitution, and Laws of the 
Church and State of Scotland, c. By Gilbert Burnet, 

« But theſe Words of St. Paul, being as at firſt addreſſed 
© to the Romans, fo alſo deſigned by the Holy Ghoſt to be Glaſgow 
* a Part of the Rule of all Chriſtians, do prove, that who- 1673. Page 
ever hath the ſupreme Power, is to be ſubmitted to, and 4, 42. 
© never reſiſted. 

It. If you were not in too you a Haſte, you would not be ſo for- 
ward; conſider therefore the Reaſon St. Paul gives for Submiſſion to 
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Superior Rulers, is, becauſe they are the Miniſters of God for good. If 


c 
c 
© then they ſwerve from this, my forſake the End for which they are 
© raiſed up, and fo fall from their Power and Right to our Obedience. 

* Baxil. Truly what you have ſaid makes me not repent of any Haſte I 
ſeemed to make; for what you have alledged proves indeed that the So- 
vereign is a Miniſter of God for good, fo that he corrupts his Power 
groſly when he purſues not that Deſign : But in that he is only account- 
able to God, whoſe Miniſter he is, And this muſt hold good, except 


the Subjects to call him to Account for his Truft ; but if that be not 
made appear, then he muſt be left to God, who did impower him, and 
therefore can only coerce him. As one having his Power from a King, 
is accountable to none for the Adminiſtration of it but to the King, 
or thoſe on whom the King ſhall devolve it: So except it be proved, 
that God hath warranted Subjects to call their Sovercigns to Ac- 
count, they being his Miniſters, muſt only be anſwerable to him. And, 
according to thele Principles of yours, the Magiſtrates Authority ſhall 
be ſo enervated, that he ſhall no more be able to ſerve theſe Deſigns for 
which God hath veſted him with Power: Every one being thus taught 
© toſhake off his Yoke when they think he acts in Prejudice of Religion. 
And here I ſhall add one Thing, which all Caſuiſis hold a ſafe Rule in 
Matters that are doubtful, that we ought to follow that Side of the 
Doubt which is freeſt of Hazard. Here then Damnation is at leaſt the 
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« ſeeming Hazard of Reſiſtance ; therefore except upon as clear Evidence 
© you prove the Danger of abſolute Submiſſion to be of the ſame Nature 
© that it may balance the other, then abſolute Submiſſion, as being the 
« ſecureſt, is to be followed.” 

Mr. Phipps. There is another Sermon preached by the Biſhop of Salſ- 


bury, intitled, Subjettion for Conſcience-ſake aſſerted, in a Sermon preached at 
Guildhall, 1689. 


4  Glork 


you give us good Ground to believe, that God hath given Authority to 
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' Printed at © demns this rine from what Hand ſoever it comes, and | 
London, © hath eſtabliſhed the Rights and Authority of Princes, on ſure | 
Page 30. and unalterable Foundations; injoining an intire Obedience 


© to all the lawful Commands of Authority, and an abſolute Sub- 
© miſſion to that Supreme Power God hath put into our Sovereign's Hands. 
This Doctrine we juſtly glory in; and if any that had their Baptiſm, 
sand Education in our Church, have turn' Re 
* prov'd no leſs Enemies to the Church herſelf, than to the Civil Autho- 
© rity : So that their Apoſtacy leaves no Blame on our Church, which 
« plorics in nothing more than a well-temper'd Reformation from the later 
4 Dortaption which the dark Ages brought into the Pure and Primitive 
Doctrines which our Saviour and his Apoſtles taught, and the firſt Chri- 
« ſftians retain'd, and practiſed for many Ages. ' 
Mr. Phipps. My Lords, I only obſerye, That the abſolute Submiſſion 
ords in the Doctor's Sermon. | 


Sir Peter King, My Lords, Before your Lordſhips go on to any other, 
I pray the 19th Page of the Book which they read, intitled, The Vin- 
6 * of the Authority, Conſtitution and Laws of the Church and 
© State of Scotland, may be read, 


The Caſe yaries very much when the Abuſe/is ſuch that it 

© tends to a total Subverſion, which may be call'd juſtly a 
__ © Phrenſy, ſince no Man is capable of it, till he be under ſome 
© Leflon of his Mind; in which caſe, the Power is to be adminiſtered by 
© others, for the Prince and his People's Safety: But this will never prove 
© that a Magiſtrate governing by Law, though there be great Errors in 
© Government, 5 to be coerced: Otherwiſe you mad open a Door 
© to perpetual Broils, ſince every one by theſe Maxims 3 and 
«© whers he is both Judge and Party, is not like to be caſt in his Pretenſions; 
© And even few Maletactors die, but they think hard meaſure is given 
© them. If then forcible Self-defence be to be followed, none of theſe 
© ſhould yield up their Lives without uſing all Attempts for reſcuing them.” 


Mr. Dee. My Lords, the next we offer is a Sermon preached by the 
Biſhop of Ely before the Lord-Mayor and Aldermen at Guildhall, the 26th 
of January 1648. 


Clerk reads.) The patient Chriſtian cannot but condemn 
© thoſe, who under the Pretence of defending their Rights or Re- 
© ligion, reſiſt awful Authority: It being a Blaſphemy againſt 
© the Divine Wiſdom and Power, to ſuppoſe God can ever ſtand in need 
© of our Sins to bring to pals his moſt glorious Deſigns. He then in whom 
© this Virtue of Patience dwells, keeps a due Regard to the Commands laid 
upon him, to ſubmit himſelf to the Supreme Powers; and he dares not 
© lift up his Hand againſt the Lord's Anointed, or levy War upon the moſt 
« plautible Account whatſoever ; nay, to him it cannot but ſeem a Wonder, 
© that the Doctrine of Reſiſtance ſhould have gone down ſo glibly with any 
0 wh have read the New Teſtament, and are baptiz'd into the Chriſtian 
Faith. 


to the Supreme Power, are the 


Page 17. 


Page 19. 


© There is an univerfal abſolute Command in the Holy Scrip- 
© ture laid upon all Chriſtians, to be ſubject to the Supreme 
© Powers in all Caſes. Now nothing is Plainer, than that if we 


TB. P. 20, 
21. 


be ſinful. Let every Soul be ſuliect to the Higher Power ; to which Chri- 
© ſtian Precept there is no Exception to be found for any Perſon, in any 
© Inftance, from one End of the Chriſtian Inftitution to the other. Sub-— 
« jeQtion is a Duty, than which there is hardly any oftner repeated in the 
© Chriſtian Law, ſo we cannot plead Ignorance of it; it is preſs'd with ſuch 
© Evidence of Reaſon, that cuts off all — of evading it; it is ſet down 


© in ſuch plain, eaſy, and full Expreſſions, as that there can be no Colour | 


to doubt about the right Underſtanding of it. The Holy Scripture gives 
© Permiſfion no more to the People collected into one Body to rebel, than it 
«© does to each of them, by himſelf ſingly conſidered. Every Chriſtian, 
in all Circumſtances, is requir'd to conform to the Laws of the Supreme 
Authority, if they have no Repugnancy to God's Laws, and to ſuffer 
© patiently where Obedience would be a Sin.“ 

Mr. Dee. My Lords, the next we beg Leave to offer, is a Sermon of the 
Biſhop of Bath and Mell, preached before the King at J/hitehall the 5th 
of November 1681. 

Clerk reads.) Is he not the Vicegerent of God? Where- 
© ever therefore his Sovereign the Almighty has not prevented 


Page 11, 
© him by any precedent Commands, there he has a Right and 


Liberty to put forth his; in theſe Caſes to expect an active chearful | 


£ Obedience, and that we ſhould in no Caſe, and for no Reaſon reſiſt. 
| © The Church, of which we have the Blefling to be Members, 
1. Pa. 19. 
M3 in Heaven. Not ignorant how much ſhe ſuffers now from the 
« Contradiction of diſloyal Men, for the Truth of this Doctrine, and how 
© much (for its Meckneſs) ſhe ſtands expoſed to future Proſecution,” 
Mr. Dee. The next we offer to your Lordſhips, is a Sermon preached 
by the Biſhop of Lincoln before your Lordſhips, on the 3oth of January 
1708, which was publiſhed by your Lordſhips Commands. 


Clerk reads.) © Die Sabbati, 31 Fanuari, 1701. Order'd by the Lords 
Spiritual and Temporal in Parliament aflembled, That the Thanks 
© of this Houſe be, and are hereby given to the Lord Biſhop of Linceln, 
for his Sermon preach'd before this Houte Yeſterday, in the Abb 
© Church in Meſiminſler; and that he be deſir'd to Print and Publiſh 
© the ſame, * 


Alatth. Johnſon, Cler' Parliamentor.” 


And if neither the Malice of the Fews, nor the Innocence of 


Page 15, * our Lord; if neither the Truth of our Raligien perſecuted in 
16, 179, its Founder, nor the apparent Marks of 2Zairce and Envy, of 
18. Vielence and Oppreſſien, which appeared in the whole Courſe of 
© their Proſecution of Him; were ſufficicat to warrant St. Peter 
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© be required to be ſubject in all Caſes, Reſiſtance in any will | 


© where ſhe can't obey, is ready to endure, expecting her Reward | 


| © Authority; and not, with this warm Fpofile, © take the Sword 
negades from this, they 
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© $0 draw the Smard in his Defence, againſt that Legal Authority by wa. 
0 they uQte ; We muſt conclude, NI. will any of ale 8 
* fu to juſtify any other Chriſtians, in the like Circumſtances, now 
© But if it ſhall pleaſe God at any time to permit the Lauful Power; to bo 
* againſt Us, and make them that hate us to rule over us; We mug 
„fellow the Example of our Bleſſed Mater, and ſubmit patiently to their 


ce thoſe to whom God has committed the Power of the Sword.” __ 

Let this then ſuffice to ſhew, what the true Chriſtian Doctrine of gal. 
© miſſion to the Civil Magiftrate, is. I ſhall not here inquire, whether ſomg 
may not poſſibly have miſapplied theſe Principles, or e ſtretched them 
further than they ought to have done, and by that means have led both 
* themſelves and others into great Miſtakes, and no leſs Inconveniencie, 
* What that Authority in every State or Country is, to which ſuch a $ujjc. 
© tion (as I have now been (peaking of) is due, and againſt which ©; 
© Reſytance (no not to defend the Be Cauſt, or the moſt Tuns cent Perſia 
© in the World) may be uſed by any of the Community, is a Point which th, 
C vr ICS, =" Laws and Conftitution of every State and Country muſt deter. 
mine: But that wherever that Supreme rer and Authority is lodged, ot 
© in whomſoever it reſides, to which God has commanded us to be fubje4 
© not only for Wrath, but alſo for Conſcience Sate; concerning which $t, 
© Paul has laid down this Rule, Let every Soul be 1 ect to the Higher Power;, 
© and St. Peter himſelf declared, that we mutt ſubmit to it for the Log; 
* Sake: We are bound to pay either an Active, or Paſſive Obedience tg 
© it; muſt either do what it requires, or ſuffer what it inflicts : This is 
© without Controverſy the ſtanding Doctrine of Cbriſtianity, and has been 
confirmed by the Pra#tice of the he Chriftians in all Ages of the Church, 

Which being ſo, let us go on finally (upon theſe Principles) to conſider, 


III. What we are to judge of Thoſe, who, notwithſtanding ſo plain 
© an Amonition, not only to the Sword, (tho' that had been too much) but 


© cut off with it that Royal Perſon, who alone had the Rightful Power of it. 
And here I cannot follow either a plainer or a ſurer Guide, than our 


| © Laws themſelves, which ſpeak not only with Authority, but with Appro- 


© bation too; and tell us, in effect, what the Senſe of the whole Nation is, 
© or at leaſt ought to be, both of Them and their Proceedings. The Fa# 
* itſelf they call a Horrid, Execrable, Deteſlable Murder; an impicus Fact, 
* an unparalleled Treaſon : The Court, which decreed it, a Traiterous A, 
* ſembly, a prodigious and unheard- f Tribunal. The Perſons who thus un- 
© warrantably drew the Sword againſt their own Sovereign, they brand as 
© a Parcel of wretched Men, deſperately wicked, hardened in their Inpiety, 
And laſtly, As to the Principles upon which they proceeded, the ſame 
* Laws declare, That by the Undoubted and Fundamental Laws of thi; 
«© Kingdom, neither the Peers of this Realm, nor the Commons, zer both 
s together in Parliament, or out of Parliament, ColleQively or Repreſenta- 
& tively, nor any other Perſons whatſcever, ever had, have, hath, ar aught 
& to have, any Coercive Power over the Perſon of the Kings of this Realm.” 


| 
| [ Clerk reads on by Direction of the Managers.] 
| 


© Such is the Cenſure which our Laws have paſſed upon the Murder of 
© our Royal Sovereign, and the Perſons who committed it: And the ſame 
© 15 the Senſe which both the Word of God, and the Laws of all other 
© Nations, tcach us to have of bot. 

For to allo that ſome Things had been done under the Authority of that 
© Unfortunate Prince leſs regularly than were to have been wiſh'd ; That 
the Prerogative had been ſtrained to an Exorbitant Height, and the Sub- 
© ject too much provoked to complain, if not of the King himſelf, yet of 

* thole who were about him, and ſhould have adviſed, and acted more mo- 
« derately than they did. To grant that when the Parliament met, with 
* which our Troubles began, it was excuſable, or even fitting for it to have 
redreſſed thoſe Grievances, and reduced the Prerogative within its juſt 
* Bounds; and that thoſe therefore who entered upon the proper Methods 
© of doing this in a Parliamentary way, without any ill Deſigns, either 
c gon the Perſon or Government of the King, were not to be blamed. 
© Yet certainly, when this was done, and thereupon ſuch Acts were paſſed, 
© as not only abundantly repair'd whatever the Subject had ſuffered before, 
© but ſufficiently ſecur'd him againſt any more Invaſions, either of his 
Liberty or Property, for the Time to come; for Men to proceed farther 
* ſtill, and without any lawful Authority, or evident Neceflity, enter into 
© a War againſt their Sovereign, who had fo far condeſcended to all their 
* juſt Deſires, muſt needs have been as illegal as it was uareaſonable, and 
© beſpeak thoſe who did it, to have taken the Sword in that Senſe Which 
© our Saviour here forbad, and all good Men have ever condemned. 

© Had that Excellent Prince indeed never called his laſt Parliament at all, 
© nor given any Opportunity to his People to redreſs their Grievances by 
© the 3 . of it; had he not only continued to inſiſt upon thoſe 
Pretenſions which ſome had ſet up under the Shelter of his Authority, but 
* ſo far improved them as utterly to ſet aſide the Laws of. the Realm, and 
© to act arbitrarily, not only without Law, but againſt it; and when no- 
thing elſe would do, had he choſe rather to deſert the Government, than 
to rule according to his own Oath, and the Fundamental Laws and Li- 
© mitations of it; this might have werranted an oppreſſed People to take 
© the Sword for the neceſlary Defence of their Laws and Conſtitution, aud 
© their Religion and Liberties founded thereupon. But to take up Arms 
* againſt a 2 whoſe Exceſſes had been moderate, and whoſe Neceſſities 
preſſed him, contrary to his own Inclinations, to run into the moſt ot 
them; but eſpecially, who had already, without Force, not only freely 
* redreſſed the Grievances of his People, but abundantly repaired them, 
© and ſecured them againſt the like Attempts for the future : This mutt 
* nceds have been an unwarrantable Enterprize: a War as unjuſtihable 1 
© its Riſe, as it proved fatal in its Conſequences.” 


Mr. Dodd. The next we ſhall offer to your Lordſhips, is the Biſh6p of 


Exeter's Sermon preached before her Majeſty, on her Majeſty's Accemon 
to the Throne. 


Clerk reads. ] * Nay, though the Laws of our Earthly Governors Page 13, 
* ſhould in ſome Inſtances be contrary to the Divine Laws, (upon ad . 
(„hid 
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nich Slippofition the Magiſtrate does certainly exceed the Bounds: of 
Ned en yet this does not void their Authority, they are the Mi- 
« niſters of God for all this; or elſe there were none that were ſo, there 
« were none that could be call'd fo, when the Apoſtle wrote this Epiſtle: 
« And there is a Duty lying on Subjects even in this Caſe, viz, not to op- 
pole, nor reſiſt the Power, but quietly and patiently to ſuffer the Penalty 
« of thoſe Laws, which they cannot, without finning againſt God, yield 
6 an active Obedience to.” | | 
Mr. Dodd. The next we ſhall offer to your Lordſhips, is the Biſhop of 
St. Aſaph's Sermon, preach'd before the Lord Mayor, on the Thirieth 
of January 1699. * 4 
Curt reads] 1 
- CHILD MAYOR, | 
Fovis nano Die Februarii 1698. Aunogue Reg. Regis Willielmi Ter- 
tit, Anglia, Sc. decimo. | gy 
« This Court doth defire Mr. Fleetwood to Print his Sermon, preach'd 
« at the Cathedral Church of St. Paul, the Thirtieth of January 
« Jaſt, before the Lord Mayor, Aldermen, and Citizens of this City. 
| PILL Goodfellow. 
Page 18. © It is plain, that a Government can't poſſibly ſubſiſt for any 
« Time, where any Kind of Violence is allowed againſt the Magiſtrate, 
We ſee what wicked Work is made in ſome unhappy States, where pri- 
vate Executions of Revenge betwixt Particulars are indulg'd, or fre- 
« quently connived at. But Government is at an end, where Rulers are 
« expoſed to popular Aſſaults. | ; 


Mr. Phipps. _ Lords, We ſhall now produce a Sermon, preach'd by 
the Biſhop of Carliſſe before your Lordſhips, upon the Thirtieth of Fanu- 
» 1702+ | | 
et reads.) Die Lune, 1 Februorit 1702. It is order'd by the Lords 
« Spiritual and Temporal in Parliament afſembled, That the Thanks 
« of this Houſe ſhall be (and are hereby) given to the Lord Biſhop of 
© Carliſle, for his Sermon preached before this Houſe on the Thirtieth 
© of January laſt, in the Abby Church at 7/:/min/ler : And he is 

© hereby deſired to Print and Publiſh the ſame. 
Matth. Tohnſan, Cler' Parliamentor.” 


Page 31. Our Foundations, tis to be hoped, are not ſhaken by the 
« Weight of thoſe many great and extraordinary Revolutions that have 
© paſs'd upon us. The All-wiſe Providence of God has frequently of 
© Jate (and as ſome of us always thought very graciouſly) exchan a our 
© Governors: But if we ungratefully alter our Notions of the Divine 
Right of Government, and throw off our Antient and Primitive Rules 
« of Obedience, we ſhall make an unworthy Return ſor the Mercies we 
© have received. 


Mr. Phipps. We in F-vemdy to offer to your Lordſhips Three Sermons 
preached before the Houſe of Commons: one preach'd before them 
by Doctor Eyre, upon January 30, 1707. 

Clerk reads.) © Sabbat. 31 Die Jan. 1707. Ordered, That the Thanks 
of this Houſe be given to Dr. Eyre, for the Excellent Sermon by 
© him preach'd before this Houſe at St. Margaret's WW:/tminfler, Yel- 
© terday, being The Day appointed for a Solemn Faſt and Humilia- 
© tion, for the Murder of King Charles the Firſt; And that he be 
« defir'd to Print the ſame; and that Mr. Bridges, Mr. Chandler, 
© the Lord W/il.iam Powlett, and Mr. Eyre, do acquaint him there- 
with. 


Paul Joddrell, Cl. Dom. Com. 


Let no Seditious and Antimonarchical Principles be ſo much as once 
© named among us, as becometh good Subjects and good Chriſtians : Let 
no ſly Inſinuations of Male-Adminiſtration be ſuggeſted, no new Doc- 
* trines advanced, nor any old ones revived, whereby to leſſen the Security 
© of the Crown, under the ſpecious Pretence of maintaining the Rights 
© and Liberties of the People.“ 


Mr. Dee. The next is Dr. Kennet's Sermon, preached before the Com- 
mons, the zoth of January, 1705. 


Clerk reads.) Jovis 31 Die Januarii 1705. Ordered, That the 
© Thanks of this Houſe be given to Dr. Kennet, Archdeacon of Hun- 
© tingdon, for the Sermon by him preached before this Houſe Yeſter- 
day, at St. Margaret's I:ftminfter : And that he be deſired to Print 
© the ſame. And that Sir Thomas Littleton, Mr. I/orfley, and Mr. 
© King, do acquaint him therewith, 

Paul Joddrell, Cl. Dom. Com. 


© This is the true Foundation of that common Axiom, The King can do 
4 - wrong; becauſe there is no Right nor Remedy againſt his Royal 
* Perſon. | 

© It was declarative of our Original Conſtetution, that our Legiſlature, 
* upon Occaſion of this Day, would have it expreſs'd, ** That by the 
* Undoubted and Fundamental Laws of this Kingdom, neither the Peers 
of this Realm, nor the Commons, nor both together, in Parliament, 
* or out of Parliament, nor the People Collectively, or Repreſentatively, 
nor any other Perſons whatſoever, ever had, have, or ought to have, 
* any Coercive Power over the Perſons of the Kings of this Realm,” 


Mr. Dee. My Lords, The next is Dr. Delaune's Sermon, preached be- 
fore the Houſe of Commons, upon the 3oth of January 1702. 


Clerk reads.] © Lune, 1 die Feb. 1702. Ordered, That the Thanks of 
this Houſe be given to Dr. Delaune, Vice-Chancellor of the Uni- 
© verſity of Oxford, for the Sermon by him preach'd before this Houſe 
on Saturday laſt, at St. Margaret's I/:/tminfter : And that he be de- 
* fir'd to Print the ſame. And that Mr. Bridges, Mr. Bromley, and 
Mr. Rzwney, do acquaint him therewith, 

Paul Joddrell, Cl. Dom. Com. 

Page 10. The Civil Laws of a Country are in the Nature of Arti- 

* cles of Agreement between the Rulers and their Subjects; Duty and Obe- 
G dience are ſecured on one Hand, and on the other, Protection in Civil 
Rights. If the Subject breaks his Part of the Covenant, (as I may 
dull it) his Puniſhment is at Hand: and if the Supreme Power breaks | 


his, his 3 is ng leſs certain, tho' more remote; for he is guil- | 
Oe Vo 
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for High Crimes and Miſdemeanors. 


. fence, That this is the Doctrine of the Church of 


WA 
: ty before God, who is his Ruler cho“ if is impoſſible he ſhould be 
© accountable for it in his own Dominions, for that would inter a Power 
© Superior to the Supreme, which is a flat Contradiction.” 


Mr. Dodd. Your Lordſhips obſerve by all theſe Sermons, how general- 
ly this Point is laid down, without making any Exception; and yet, 1 
x Lure doubt, but that there is an Exception included in every one of theſe; 
E it is always laid down in general Lerms: And we deſire that the ſame 

xception may be allowed to the Doctor, as is to all theſe: And if he has 
erred, he can only be ſaid Errare cum Patribus. (1 

Mr. Phipps. My Lords, We have thus far made good our De- 
ngland ; That 
the Fathers of the Church have always avow'd it; That it has been 
preach'd in the ſame Terms in which the Doctor has preach'd it, ever 
ſince her Majeſty's Acceſſion to the Throne, and no Objection has been 
made to it till now; and that it has been approved by both Houſes of Par- 
liament, and by her Majeſty, We will now proceed to ſhew, that it is 
confirm'd by ſeveral Acts of Parliament: The firſt is in the 12th of 
Charles II. cap. 30. | 


Clirt reads.] And be it hereby declared, That by the Undoubted 
© and Fundamental Laws of this Kingdom, neither the Peers of this 
© Realm, nor the Commons, nor both together, in Parliament, or out of 
Parliament, nor the People Collectively or Repreſentatively, nor any 
other Perſons whatſoever, ever had, hath, or ought to have, any Co- 
© ercive Power over the Perſons of the Kings of this Realm,” | 

Mr. Dedd. The next Act of Parliament we ſhall read to your Lordſhips, 
is the Corporation-Act, 13 Car. II. Stat 2. H. 5. : 

Clerk reads.) I A. B. do declare and believe, That it is not Lawful, 
<< upon any pretence whatſoever, to take up Arms againſt the King; and 
te that I do abhor that Traitorous Poſition, of taking Arms by his Au- 
de thority againſt his Perſon, or ago.vit thoſe that are commiſſioned by 
« him, So help me, GOD.” N 

Mr. Dodd. This is a General Oath, to be taken by all the Officers of 
Corporations. 7 

Sir Fof. Fekyll. I can't but obſerve, my Lords, that it is a little extra- 
ordinary, the Doctors Counſel ſhould open this Act of Parliament, and 
offer it to be read, and not inform your Lordſhips that it is repealed. . 

Mr. Dodd. My Lords, We did open it that it is repealed ; but we did 
inſiſt, That as this Oath had been taken by all Officers of Corporations 
ſo many Years, ſo it was then a true Propolition, and ſtill remains fo, al- 
tho? it be repealed: That Repeal don't make the Propoſition falſe. 

Mr. Phipps. We admit, my Lords, that in the Act for abrogiting the 
Oaths, and appointing others, this Paragraph was omitted. But what 
we offer it for, is to ſhew that this Doctrine has been ſworn to by moſt of 
the Great Men, and all the Great Officers of England, for ſo many yeass ' 
to ether. |; R Z 

r. Dedd. My Lords, The next is the Militia Act, 13 & 14 Car, II. 
cap. 3. We deſire to read the Preamble of that Act, and then the Oath ap- 
pointed to be taken. 

Clerk reads. ] * Foraſmuch as, within all his Majeſty's Realms and Dol 
© minions, the Sole and Supreme Power, Government, Command and 
© Diſpolition of the Mlitia, and of all Forces by Sea and Land, and of 
© all Forts and Places of Strength, is, and (by the Laws of England) 
© ever was the undoubted Right of his Majeſty, and his Royal Predeceſſors, 
© Kings and Queens of England; And that both, or either of the Houſes 
* of Parliament, cannot, nor ought to pretend to the ſame ; nor can, nor 
© lawfully may, raiſe or levy any War, Offenſive or Defenſive, againſt 
His Majeſty, his Heirs or Lawful Succeſſors: And yet the contrary 
© thereof hath of late Years been practiſed, almoſt to the Ruin and De- 
« ſtruction of this Kingdom: And during the late uſurped Governments, 
© many evil and rebellious Principles have been inſtilleu into the \inds of 
the People of this Kingdom, which may break forth, unleſs prevented, 
© to the Diſturbance of the Peace and Quict thereof, 

$. 18, © I A. B. do declare and believe, That it is not lawful, upon an 
“ Pretence whatſoever, to take up Arms againlt the King: And that I 
& do abhor that Traitorous Poſition, That Arms may be taken by his 
« Authority againſt his Perſon, or againſt thoſe that are commitiioned b 
e him, in Purſuance of ſuch Military Commiſſions. So help me GOD.” 

Mr. Dec. My Lords, Ihe next is the Act of Uniformity, 13& 14 
Car. II. cap. 4. | 

Clerk _— And be it further enacted by the Authority aſorcſaid, 
That every Dean, Canon, and Prebendary oi every Cathedral or Col- 
© Jegiate Church, and all Mafters and other Heads, Fellows, Chaplains; 
and Tutors of or in any College, Hall, Houſe of Learning, Holpital, 
© and every Publick Profeſſor and Reader in either of the niverſitics, 
© and in every College elſewhere, and every Parſon, Vicar, Curate, Lec- 
© turer, and every other Perſon in Holy Orders, and every School-maſtr 
© keeping any publick or private School, and every Perſon inſtructing or 
« teaching any Youth in any Houſe or private Family as a Schoolna{terg 
« who upon the Firſt Day oi Macy, which thall be in tac Year of our Lord 
God 1662, or at any Lime thercaſter, ſhall be incutabent, or have Poſ- 
« ſcſſion of any Deanry, Canonry, Prebend, Maſterſhip, Headſhip, Fel- 
© lowſhip, Profcflor's Place, or Reader's Place, Parſonage, Vicarage, or 
any other Eccleſiaſtical Dignity or Promotion, or any Curate's Place, 
Lecture or School, or ſhall inſtruct or teach any Youth as Tutor or 
« Schoolmaſter, ſhall before the Feait-Day of St. Za: tylomew, which ſhall 
© he in the Year of our Lord 1662, or at or before his or their reſpective 
© Admiſſion to be incumbent, or have Poſſoſſion aforeſaid, ſubſcribe the 


Declaration or Acknowledgment following; (/cilicet ) 


„ A. B. do declare, That it is not lawtul, upon any Pretence what- 
« ſever, to take Arms againſt the King; and that I do abhor that 'T'rai- 
<« torous Poſition, of taking Arms by his Authority againſt his Perſon, or- 
cc againſt thoſe that are commuillioned by him: And that I will Conform- 
ce to the Liturgy of the Church of Enzyland, as it is now by Law eſta- 
ce bliſhed. And I do declare, That I hold there lies no Obligation upon 
«© me, or any other Perſon, from the Oath commonly call'd The S9lemi 
League and Covenant, to endeavour any Change or Alteration of Go- 
& yernment either in Church or State; and the lame was in itfelf an un- 
« lawful Oath, and impoſed upon the Subjects of this Realm, againft the 
&« known Laws and Libertics of this Kingdom.” 

Mr. Phipps. The Reaſon of our Reading this, is to let your Lordſhips ſee, 
what Obligations were on all Clergymen to ſubſcribe this Declaration ; and 


5 C the 


Criminal fot Preachin Nhat which all Weber were * that A 35 
| repeal) oblig'd to Subſcribe, in order to'qUalify them(Ulves for Preach-! 
ing. And 1 be de juſt to obſerve td your Lordthips, Wnt ba 
- Gar I. the Ae dee Veltrics, all Veltrymen” were oblig'd to Sub⸗ 
. My Lords, there are Lo other AQs, but 1 ink we 

nerd not read thein, becauſe they were fo N ref The one is for the 

. Aſſociation, the other for the Abjuration, which is taken almoſt every 
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on — e. f our Lordſhips pleaſe; we ſhall offer nothing more on 
' this Article, but only ſome Part of his late Majeſty's Declaration, to ſhew 


chat there was ſome Reaſon for what the Doctor faid of his late Majefty's 
 diſelaiming all manner of Reſiſtancte. wk Bd 
Sir Jeſeph Fetyll, My Lords, 1 perceive they are going to read 
Part of his late Majeſty's Declaration: We ſhould have offered ſome Part 
of that Declaration as à material Proof againſt the Doctor; but we 
would not produce 22 as Evidence, which are not ſo; tho' we 
allow that to the Doctor. But ſince it is produced as Evidence for the 
Doctor, I defire it may be read quite through.” 


erk reads.] * The De. laration of his Highneſs, William Henry, ty the 

*. 8 F God Prince 0 8 Le, Reaſons a A to 
« appear in Arms in the Kingdom of England, for preſerving of the Pro- 
* t-/tant Religion, and for reſtoring the Laws and Liberties of England, 
© Scotland, and Ireland. | | | 


1. I is both certain and evident to all Men, That the Publick Peace 
and Happineſs of any State or Kingdom cannot be preſerv'd, 
© where the Laws, Liberties, and Cuſtoms Eſtabliſhed by the Lawful 
Authority in it are openly tranſgreſſed and annulled : More eſpecially, 
© where the Alteration of Religion is endeavoured, and that a Religion 
* which is contrary. to Law, is cndeavour'd to be introduced: Upon which 
© thoſe who are moſt immediately concerned in it, are indiſpenſibly bound 
© to endeavour to preſerve and maintain the Eftabliſh'd Laws, Liberties 
© and Cuſtoms, and above all, the Religion and Worſhip of God that is 
© eftabliſhed among them; and to take ſuch an effectual Care, that the 
© Inhabitants. of the ſaid State or Kingdom, may neither be depriv'd of 
« their Religion, nor of their Civil Rights, Which is ſo much the more 
© neceflary, becauſe the Greatneſs and Security, both of Rings, Royal 
Families, and of all ſuch as are in Authority, as well as the Happineſs 
* of their Subjects and People, depend in a moſt eſpecial manner upon 
the exact Obſervation and Maintenance of theſe their Laws, Liberties 
and Cuſtoms, | 
© 2, Upon theſe Grounds it is, that we cannot any longer for beat to 


4 declare; That to our great Regret, we ſee that thoſe Counſellors, who 


© have now the Chief Credit with the King, have over-turned the Re- 
© ligion, Laws and Liberties of thoſe Realms, and ſubjected them in all 
2 Things relating to their Conſciences, Liberties and Properties, to Ar- 
© bjitrary Government; and that not only by ſecret and indirect Ways, 
but in an open and undiſguiſed Manner. ; 

z Thoſe evil Counſellors, for the advancing and colouring this with 
© fome plauſible Pretexts, did invent and ſet on foot the King's Diſpenſing 
« Power ; by virtue of which, _ that, according to Law, hc 
can /uſperd and diſpenſe with the Exccution of the Laws that have been 
© enacted by the Authority of the King and Parliament, for the Security 
and Happineſs. of the Subject, and ſo have rendered thoſe Laws of no 
« Effet: Tho? there is nothing more certain, than as no Laws can be 
made, but by the joint Concurrence of King and Parliament; ſo like- 
* wiſe Laws ſo enacted, which ſecure the Publick Peace and Safety of the 
Nation, and the Lives and Liberties of every Subject in it, cannot be 
© repealed cr ſuſpended but by the fame Authority, 

4. For tho' the King may pardon the Puniſhment that a Tranſgreſſor 
has incurred, and to which he is condemned, (as in the Caſes of Trea- 
en or Felony) yet it cannot be with any Colour of Reaſon inferr'd from 
« thence, that the King can intirely ſuſpend the Ex-cution of thoſe Laws 
relating to J reaſon or Felony ; unleſs it is pretended, that he is cloathed 
* with a Deſpotick and Arbitrary Power; and that the Lives, Liberties, 
© Honours and Eftatcs of the Subjects depend wholly on his good Wiil 
and Pleaſure, and are intirely ſubject to him which muſt infa!libly fol- 
« low, on the Kings having a Power to juffend the Execution of the 
« Laws, and to diſpenſe with them. 

«* 5. Thoſe Evil Counſellors, in order to Ong ſome Credit to this 

« ſtrange and execrable Maxim, have fo conducted the Matter, that they 
have obtained a Sentence f:om the Judges, declaring, That this Di- 
© fen/ing Power is a Right belonging to the Cr-wn : As if it were in the 
Power of the Twelve judges to offer up the Laws, Rights, and Liber- 
6 tics of the whole Nation to the King, to be diſpoſed of by him arbi- 
© trarily, and at his Pleaſure ; and exprelly contrary to Laws enacted for 
c the Security of the Subjects. In order to the obtaining this Judgment, 
& thoſe Evil Counſellors did before-hand examine ſecretly the Opinion of 
the Judges, and procur'd ſuch of them as could not in Conicience con- 
© Cui n 10 Precious a Sentence, to he turned out, and others to be ſub- 
« ſtituted in their Rooms, 'till by the Changes which were made in the 
« Courts of Judicature, they at laſt obtained that Judgment. And they 
© have raiſ-d ome to thoſe Truſts, who make open Profeſſion of the Po- 
« piſh Keiigion, though thoſe are by Law rendered incapable of all ſuch 
« þ.mploym« nts. 

«6. Ir is alſo manifeſt and notorious, That as his Majeſty was, upon 
his ceming to the Crown. received and acknowledged by all the Subjects 
« of England, S. otlund, and Jrel.»d, as their & ng, without the leaſt Oppo- 
« fition, tho? he made then open rofeſũon of the Pp: Rrligien ;; fo he did 
« then promiſe, and folemnly ſwear at his Coronation, That he would 
© mai: t un his Subjects in the free Enjoyment of their Laws and Liberti:s; 
nden particuiar, tuat he would maintain the Church of England as it 
6 was «ft liſh d by Law, It is likewiſe certain, that there have been at di. 
vers aud wunidry Times ſeveral Laws enacted for the Preſ rvation of thoſe 
Rights ind Liberties, and of the Proteſtant Religion; and among other 
6 Securive , i has been enacted, That all Perſons whatſoever, that are ad- 
6 yance. o any Eccleſialiical Diunity, or to bear Okce in either Univer- 
„ {icy, as 44.Ccwile all other that mould be put in any Employment, Civil 
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© or Military, declare that they were not Papiſis,: but were. af 
MF -font ok fern and that 5 855 taking of the Oaths of Aale 
and Suþrematy, and the Teft ; yet theſe Evil Counſellors have in effect un 
©"nulſed and abolithed all choſe, Laws, both with Relation toEcclefaticy 
© and Civil Employments./ _ 1; NI | 
7. In order to Ecelefiatical Dignities and Offices, they have nat on 
© 1y without any Colour of Law, 2 againſt mot expreſs Laws do the 
© contfary, fet up a Commiſſion, of a certain Number of Perſons, to whom 
© they have committed the Cognizance and Direction of all Eecleſiaſtica 
* Matters ; in the which Commiſſion there has been, and ſtill is, one ;r 
* his Majeſty's Miniſters. of State, who makes now publick Frofefion of 
the Popiſh ion, and who at the Time of his ark profefling it, decle. 
© red, that for a great while before he had believed thar'to be the only true 
1 Religion. By all this, the deplorable State to which the Proteſtant Re. 
© ligion is reduced, is apparent, ſince the Affairs of the Church of Engler 
* are now put into the Hands of Perſons. who have accepted of « Commir. 
* ſion that is manifeſtly illegal, and who. have executed it contrary to aj 
Law; and that now one of their chief Members has abjur'd the Prof. 
© tant Religion, and declared himſelf a Papiſt ; by which he is become un. 
© capable bf holding any publick Empl nt. The ſaid Commiſſioner, 
© have hitherto given ſuch Proof of their. Submiſfion to the Directions »i. 
© ven them, that there is no Reaſon to doubt, but they will ill continue 
to promote all ſuch Deſigns as will be moſt agreeable to them. And 
© thoſe Evil Counſellors take Care to raiſe none to any kcclefiaſtical Dia. 
© nities, but Perſons that have no Zeal for the Proteſtant Religion, and tit 
now hide their Unconcernednels for it under the ſpecious Pretence of 
* Moderatim. The faid Commiſſioners have ſuſpended the Biſhop of Ion. 
© don, only becauſe he refuſed to obey an Order that was ſent him to (/. 
© pend a worthy Divine, without ſo much as citing him before him 10 
make his own Defence, or obſerving the common Forms of Proceſs 
They have turncd out a Preſident choſen by the Fellows of Mor. 
© len College, and afterwards all the Fellows of that College, without fo 
much as citing them before any Court that could take legal Copnizancs 
© of that Aﬀair, or obtaining any Sentence againft them Lo a competent 
Judge. And the only Reaſon that was given for turning them out, ws, 
© their refufing to chuſe for their Preſident, a Perſon that was rccor.. 
* mended to them by the Inſtigation of thoſe Evil Counſellors ; tho! the 
Right of a Free Election belonged undoubtedly to them. But they wet 
© turn'd out of their Freeholds contrary to Law, and to that exprefs Pro- 
© viſion in the Magna Charta, That no Men ſhall loſe Life or Goags, but ly le 
© Law of the Land. And new theſe Evil Counſellors have put the (zi 
| © College wholly into the Hands of Papiſts, tho', as is aboveſaid, they are 
© incapable of all ſuch Employments, both by the Law of the Land, and 
© the Statutes of the College. Theſe Commiſſioners have alſo cited before 
them all the Chancellors and Archdeacons of Ergland, requiring them to 
* certify to them the Names of all ſuch Clergymen as have read the King's 
© Declaration for Liberty of Cinfatence, and of ſuch as have not read it; with. 
* out coulidering that the,reading of it was nut injoincd the Clergy by the 
* Biſhops, who are their Ordinaries. Ihe Illegality and Incompetency 
* of the ſaid Court of the Eccleſiaſtical Commiſſioners was fo notorioully 
* known, and it did fo evidently appear that it tended to the Subverſion of 
* the Proteſtant Religion, that the moft Reverend Father in God, Milian 
* Aichbilhop of Canterbury, Primate and Metropolitan of all England, fec+ 
ing that it was raiſed tur no other End but to oppteſs ſuch Ferſons as 
< were of eminent Virtue, Learning and Piety, refuſed to ſit, or to con- 
© Cur in it. | 

© 8. And.though there are many expreſs Laws againſt all Churches ot 
© Chapels for the Exerciic of the Popiſh Religion, and alto againſt all Mo- 
* naſteries and Convents, and more particularly againſt the Order of the 
* Fejuits ; yet thoſe Evil Countclors have procured Orders for the build- 
ing of ſevcral Churches and Chapels for the Exerciſe of that Roligion. 
© 'I hey have alſo procured divers Monaſteries to be crected; and in Con- 
* rempt of the Law, they have not only ſet up ſeveral Colleges of Jeſuits 
in dwers Places for the corrupting of the Youth, but have raiſed up one 
of the Or der to be a Frivy-Counlcllor, and a Miniſter of State. By all 
* which they do evidently ſhew, that they are reſtrained by no Rules of 
© Law whatſoever ; but that they have ſubjected the Honours'and Eſtates 
of the Subjects, and the eitabliſh'd Religion to a Deſpotick Power, and 
to Arbitrary Government. In all whica they are ſerved and ſeconded by 
© thoſe Ecetleftattical Commiſſioners. 

9. i bey have alſofollow'd tne fame Methods with relation to Civil Af. 
© fairs ; for they have procured Orders to examine ali Loris-Lieutenants, 
+ Depury-Lacutcnants, Sheriffs, juſtices of Peace, and all others that 
were in any Publick Employment, if they would concur with the King 
in the Repeai of the I/ and Penal Laws; and all ſuch whoſe Con- 
ſciences did not ſuffer them to cou ply with theic Deſigus were turned out, 
and others were put iu their Places, who, they believed, would be mote 
compliant to them in then Deſigus of defeating the Intent and Execu- 
tion of thoſe Laws which had been made with jo much Care and Cau- 
tion for the Security ut the Przc/tani Align. And in many of thele 
Places they have put pros fled Papitts, tho the Law has difabled them, 
and warranted the Suljj<cts not to have any Regard to their Orders. 

10. They havoc allo invaded the Privileges, and ſeized on the Charters 
* of moſt of thoſe Towns that have a Right to be repteſented by their Bur- 
6 oefles in Farlianient, aud have procur'd Surrenders to be mid of them, 
0 by which the Magiſtr. tes in them: have delivered up all their Rights and 
* Privileges, to be diſpoſed of at che Fieaſure of thoſe Evil Couunicliors, 
* who have thereu on placed new M :giftrates in thoſe Towns, ſuck as ro 
can moſt intirely confide in; and in many of them the y have put Popi 
* Magittrates, notwithſtanding the Incapaciiies under which the Law has 
© put them, 

* 11. And whereas no Nation whatſoever can ſubſiſt without the Admi- 
© niltration of good and impartial Juttice, upon which Men's Lives, Liber- 


ties, Honours and t ftates do depend, thoſe Evil Counſellors have ſuh- 


* jected theſe to an Arbitrary and Deſpotick Power. In the moit important 
Affairs, they have (tudicd to ditcover,before-hand,che Opinion of the ſudg- 
des, and have turacd out ſuch as they found would not conform themſelves 
to their Intentions, and have put others in their Places, of whom they 


were more atlurcd, without having any Regard to their Abilities. And 
| © they have not ſtuck to raiſe eden profened P.vifts to the Courts of ſudi- 
| © cature, notwithitanding then lucip. eu y by Law, and thatno Rege 
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© for High Crimes aud Miſdemeanors. 
i dus be en Sentences flowing from them. They have carried this ſo 


far,..as to deprive ſuch Judges, who in the common Adminiſtration of 
l vice, thewed that they were governed by their Conſciences, and not 


the Dicections which the others gave them. By which it is apparent, 


Fo — they deſign to render themſelves the abſolute Maſters of the Lives, 


1 

« Honours and Eſtates of the Subjects, of what Rank or Dignity ſoever 
c they may be; and that without having any Regard either to the Equity 
« of the Cauſe, or to the Conſciences of the Judges, whom they will have 
{ to ſubmit in all Things to their own Will and Pleaſure; hoping by ſuch 
Ways to intimidate thoſe who are yet in Employment, as alſo fuck others, 
« as they ſhall think fit to put in the Rooms of thoſe whom they have turn- 
© ed out; and to make them fee what they muſt look for, if they ſhould 
© at any Lime act in the leaſt contrary to their good liking ; and that no 
( Failings of that Kind are pardoned in any Perſons whatſoever. A great 
« deal of Blood has been ſhed in many Places of the Kingdom, by. Judges 
: ned by thoſe evil Counſellors, againſt all the Rules and F orms of 
: 9 without fo much as ſuffering the Perſons that were accuſed to 
4 plead-in their own Defence. | | | 

12. T hey have alſo, by 200k the Adminiftration of Juſtice in the 
Hands of Papiſts, brought all the Matters of Civil Juſtice into great Un- 
» Nr 8 

© certaintics ; with how much Exactneſs 2 ſoever that theſe den- 
© tences may have becn given. For ſince the Laws of the Land do not on- 
« ly exclude Papiſts from all Places of Judicature, but have put them un- 
£ 45 an Incapacity, none are bound to acknowledge or to obey their ſudg- 
© ments, and all Sentences given by them are null and void of themſelves: 
So that all Perſons who have been caſt in Trials before ſuch Popiſh Judg- | 
© es, may juitly look on their pretended Sentences, as having no more 
Force than the Sentences of any private or un uthoriz'd Perſon whatſo- | 
© ever, So deplorable is the Cafe of the Subjects who are obliged to an- 
« (wer to ſuch Judges, that muſt in all Things ftick to the Rules which | 
dare ſet them by thoſe evil Counſeliors, who, as they raiſed them up to 
« thoſe Employments, ſo can turn them out of them at Pleaſure, and who 
can never be eſteemed lawful Judges; fo that all their Sentences are in 
© the Conſtraction of the Law of no Force and Efficacy. They have like- 
« wiſe diſpoſed of all military Employments in the ſame Manner; for tho” 
the Laws have not only excluded Papiſts from all ſuch Employments, 
© but have in particular provided, that they ſhould be diſarm'd; yet they, | 
© in Contempt of theſe Laws, have not only arm'd the Papiſts, but have 
© likewiſe raiſed them up to the greateſt military Truſt both by Sea and 
„Land; and that Strangers as well as Natives, and Iriſh as well as Eng- 
; that ſo by thoſe Means, having rendred themſelves Maſters both of 
© the Affairs of the Church, of the Government, of the Nation, and of the 
Courts of Juice, and ſubjected them all toadeſpotick and arbitrary Power, 
© they might be in a Capacity to maintain and execute their wicked De- 
ſigus by the Alliſtance of the Army, and thereby to inſlave the Nation. 
rz. Thedifnal Effects of this Subverſion of the eſtabliſh'd Religion, 
© Laws, and Liberties in England, appear more evidently to us, by what we 
| ſee done in Hand; where the whole Government is put into the Hands 
© of Papiits, and where all the Proteſtant Inhabitants are under the dail 

© Fears of what may be juitly apprehended from the arbitrary Power which 
is ſet up there; which has made great Numbers of them leave that King- 
dom, and abandon their Eſtates in it, remembring well that cruel and 
© bloody Maffacre which fel] out in that Iſland in the Year 1641. 

14. 1 hoſe evil Counſellors have alfo prevailed with the King to de- 
© clare in Scotland, that he is cloathed with abſolute Power, and that all the 
© Subjects are bound 1 e im without Reſerve : Upon which he has aſſum'd 
an arbitrary Power both over the Religion and Laws of that Kingdom; 
from all which it is apparent, what is to be looked for in Engiand, as 
ſoon as Matters are duly prepared tor it, 

© 15. Thoſe great and intufferable Opprefſions, and the open Contempt 
© of all Law, together with the Apprehenſions of the ſad Conſequences 
that muſt certainly follow upon it, have put the Subjects under great and 
jult Fears; and have made them look after ſuch lawful Remedies as are 
© allowed of in all Nations; yet all has been without Effect. And thole 
devil Counſellots have endeavoured to make all Men apprehend the Lofs | 
© of their Lives, Liberties, Honours, and Eſtates, if they ſhould go about 
to preſerve themſelves from this Oppreſſion by Petition, Repreſentations, 
© or other Means authoriz'd by Law. Thus did they proceed with the 
\ Archbiſhop of Canterbwy, and the other Biſhops, who having ofter'd a 
* moſt humble Petition to the King, in Terms full of Reſpect, and not 
© exceeding the Number limited by Law; in which they ſet forth in ſhort, 
| the Reaſons for which they could not obey that Order, which, by the 
© Inſtigation of thoſe evil Counſellors, was ſent them, requiring them to 
\ appoint their Clergy to read in their Churches the Declaration for Liber- 

\ ty of Conſcience; were ſent to Priſon, and afterwards brought to a Trial, | 
* as if they had been guilty of ſome enormous Crime. They were not on- 

ly obliged to defend themſelves in that Purſuit, but to appear before pro- 
ſeſsꝰd Papits, who had not taken the 7%, and by Conſcquznce were | 
Men whoſe Intereſt led them to condemn them; and the Judges that 
gave their Opinions in their Favours, were thereupon turned out. 

*16. And yet it cannot be pretended, that any Kings, how great ſoever 
© their Power has been, and how arbitrary and deſpotick ſocver they have 
been in the Exerciſe of it, have ever reckon'd it a Crime for their Sub- 
© jects to come in all Submiffion and Reſpect, and in a due Number, not 
* exceeding the Limits of the Law, and repreſent to them the Reaſons that 
made it impoſſible for them to obey their Orders. Thoſe evil Counſal- 
lors have alſo treated a Peer of the Realm as a Criminal, only becaule he 
aid, That the Subjects were not bound to obey the Orders of a Popiſh 
* Juſtice of Peace; tio” it is evident, that they being by Law rendered in- 
capable of all ſuch Truss, no Regard is due to their Orders. This being 
* the Security which the Peopic have by the Law for their Lives, Liber- 
ties, Honours, and Eltates, that they are not to be ſubjected to the arbi- 

* trary Proceedings of Papiſts, that are contrary to Law put into any Em- 

* ployments Civil or NIAitary. 
* 17. Both We outiclves, and our deareſt and moſt intirely beloved 

* Confort the Princeſs, have endeavoured to ſignify, in Terms full of 

* KeipeCt to the King, the ju * and deep Regret which all theſe Proceed- 


— 


— — 


' ings have given us; and in Compliance with his Majefty's Defires ſig- 
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© nified to us, We declared both by Word of Mouth, to his Envoy, and 
© in Writing, what our Thoughts were, touching the Repealing of the 
8 9 and Pena Laws; which We did in ſuch a Manner, that We hoped 
© We had propoſed an Expedient, r the Peace of thoſe Kingdoms, 
© and a happy Agreement among the Subjects of all Per ſuaſions, might have 
© been ſettled ; But thoſe evil Counſellors have put ſuch ill Conſtructions 
© on theſe our good Intentions, that they have endeavourcd to alienate the 
King more and more from us; as if We had defign'd to diſturb the Quiet 
© and Hap ineſs of the Kingdom. | N 

* 18, The laſt and great Remedy for all thoſe Evils, is the Calling of a 
© Parliament, for ſecuring the Nation againſt the Evil Practices of thoſe 
wicked Counſellors: But this could not be yet compaſfed, nor can it be 
©.eaſftly brought about. For thoſe Men apprehending, that a lawful Par- 
© liament being once aſſembled, they would be brought to an Account for 
© all their open Violations of Law, and for their Plots and Conſpiracies 
© againſt the Prote/tant Religion, and the Lives and. Liberties of their Sub- 
«jects; they have endeavoured, under the ſpecious Pretence of Liberty of 
© Conſcience, firſt to ſow Diviſions among Proteſtants, between thote of the 
* Church of Englard and the Diffenters: The Deſign being laid to engage 
* Proteſtants, that are all equally concerned to preſerve themſelves from 
* Popiſh Oppreſſion, into mutual Quarrellings, that fo 18 ſome 
© Advantages might be given to them to bring about their Deſigns; and 
© that both in the Election of Members of Parliament, and afterwards in 
the Parliament itſelf. For they fee well, that if all Proteſtants could en- 
© ter into a mutual good Underſtanding one with another, and concur to- 
« gether in the preſerving of their Religion, it would not be poſſible for 
them to compais their wicked Ends. They have alſo required, all Per- 
© ſons, in the ſeveral Counties of England, that either were in any Em- 
* ploymeat, or were in any contliderable Eſteem, to declare befor»-hand, 
that they would concur in the Repeal of the Teſt and Penal Laws; and 
that they would give their Voices in the Elections to Parliament, only 
© for ſuch as would concur in it. Such as would not thus pre-«ngage 
* themſelves, were turned out of all Employments ; and others whoenter'd 
into thoſe Engagements, were put in their Places, many of them being 
« Papiſts. And contrary to the Charters and Privileges of thoſe Boroughs 
© that have a Right to ſend Burgeſſes to Parliament, they have ordered ſuch 
© Regulations to be made as they thought fit and neceflary, for aſſut ing 


{ © themſelves of all the Members that are to be choſen by thoſe Corpora- 


© tions: And by this Means they hope to avoid that Puniſhment which 
© they have deſerved; tho” it is apparent, that all Acts made by Popiſh 


| © Magiſtrates are null and void of themſelves. So that no Pariiament carr 


be Jawſul, for which the Elections and Returns are made by Popiſh She- 
riffs and Mayors of Towns; and therefore, as long as the A 

© Magiftracy is in ſuch Hands, it is not poſſible to have any lawful Parlia- 
ment. And tho', according to the Conſtitution of the Englſh Govern- 
© ment, and immemorial Cultom, all Elections of Parliament-Men ought 
© to be made with an intire Liberty, without any Sort of Force, or the re- 
* quiring the Electors to chuſe ſuch Perſons as ſhall be named to them; 
© and the Perſons thus freely elected, ought to give their Opinions freely 
© upon all Matters that are brought before them; having the Good of the 
© Nation ever before their Eyes, and following in all Things the Dictates 
© of their Conſcience ; yet now the People of England cannot expect a Re- 
* medy from a Free Parkament, legally called and choſen, But they may, 
perhaps, fec one called, in which all Elections will be carried by Fraud 
© or Force; and which will be compoled of ſuch Perſons, of whom thoſe 
© evil Counſellors hold themſelves well affured ; in which all Things will 
© be carried on according to their Direction and Intereſt, without any Re- 
© card to the Good or Happineſs of the Nation. Which may appear evi- 
c ently from this, that the ſame Perſons tried the Members of the laſt Par- 
© liament, to gain them to conſent to the Repeal of the 7% and Penal 
© Laws; and procured that Parliament to be diſſolved, when they found 
© that they could not, neither by Promiſes nor Threatnings, prevail with 
© the Members to N with their wicked Deſigns. 

19. But to crown all, there are great and violent Preſumptions, indu- 
© cing us to believe, that thoſe evil Counſellors, in order to the carrying 
© on of their ill Deſigns, and to the gaining to themſelves the more Time 
© for the effecting of them, (for the encouraging cf their Complices, and 
for the diſcouraging of all good Subjects) have publiſhed, that the Queen 
© hath brought forth a S n; though there have appeared, both during the 
Anueen's pretended Bigneſs, and in the Manner in which the Birth was 
© managed, fo wang po and viſible Grounds of Suſpicion, that not only 
* we ourſ-lves, but all the good Subjects of thoſe Kingdoms, do vehement- 
© ly ſuſpect, that the pretended Prince of Malis was not born by the Queen. 
And it is notoriouſly known to all the World, that many both doubted of 
© the Prcen's Bignets, and of the Birth of the Child; and yet there was 
© not any one Thing done to ſatisfy them, or to put an End to their 
© Doubts, 

© 20. And ſince our deareſt and moſt intirely- beloved Conſort the Prin- 
© ceſs, and likewiſe we ourſelves have ſo great an Intereſt in this Matter, 
and ſuch a Right (as all the World knows) to the Succeſſion to the 
Crown: Since alfo the Engiih did in the Year 1672, when the States Ge- 
© neral of the United Prmvinces were invaded in a moſt unjuſt War, uſe their 
* utmoſt Endeavours to put an End to that War, and that in Oppoſition 
© to thoſe who were then in the Government; and by their ſo doing, they 
© run the Hazard of loſing both the Favour of the Court, and their Employ- 
ments. And ſince the Eugliſb Nation has ever teſtified a moſt particular 
Affection and Eſteem, both to our deareſt Conſort the Princeſs, and to our- 
© felves, We cannot excuſe ourſelves from eſpouſing their Intereſts, in a 
Matter of ſuch high Conſequence ; and from contributing all that lies 
in Us, for th? maintaining both of the Proteſtant Religion, and of the 
© Laws and Liberties of thote Kingdoms, and for the ſecuring to them the 
* continual Enjoyment of all their juſt Rights. To the ding of which, 
We are moſt carneſtly follicited by a great many Lords, born Spiritual 
and Temporal, and by many Gentlemen, and other Subjects of all 
© Ranks. 

© 21. Therefore it is, that We have thought fit to go over to England, 
© and to carry over with us a Force, lufficient, by the Bleſſing of Go, to 
defend us from the Violence of thoſe evil Counſellors, And We being 
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+ deſirous that dur Intentions ini thismay:betighely: uindoſiand, thavey for 


this End, prepared this Declaration, in which, as we have hitherto given 
a true Account ofithe Reaſons inducing us to it; ſo, We no think fit 
to declare, that this our Expedition is intended for no other — 4 
© but to have a free and lawſul Parliament aſſembled, as ſoon as is e : 
and that in order to this; all the late Charters, by which the of 
© Burgeſles are limited contrary to the antient Cuſtom, ſhall be conſidered 
as null and of no Force: And likewiſe all Magiſtrates who have been 
« unjuſtly turned out, ſhall forthwith reſume their former Employments, 
as well as all the Boroughs of England ſhall return again to their antient 
Preſcriptions and Charters: And more particularly, that the ancient 
© Charter of the great and famous City of London ſhall again be in Force: 
And that the Writs for the Members of Parliament ſhall be addreſſed to 
the proper Officers, according to Law and Cuſtom. That alſo none be 
« ſuſfer'd to chuſe, or to be choſen Members of Parliament, but ſuch as 
are qualified by Law: And that the Members of Parliament being thus 
© lawtully choſen, they ſhall meet and fit in full Freedom; that ſo the two 
«* Houſes may concur in the preparing of ſuch Laws, as they, upon full 
© and free Debate, ſhall judge neceſfary and convenient, both for the con- 
© firming and executing the Law concerning the 7%, and ſuch other Laws 
«© as are neceſſary for the ſecurity and Maintenance bf the Proteftant Religion. 
© as likewiſe for making ſuch Laws as may eſtabliſh 'a good nt be- 
© tween the Church of Bugland and alt Proteſtant Diſſenters; as alſo for the 
covering and ſecuring of all ſuch who will live 2 under the Go- 
vernment, as becomes. good Subjects, from all Perſecution upon the 
Account of their Religon, even Papiſſs themſelves not excepted ; and for 
< the doing of alÞ other Things, which the two Houſes of Parliament ſhall 
find neceſſary for the Peace, Honour and Safety of the Nation, ſo that 
there may be no more Danger of the Natior's falling at any Time here- 


© after under Arbitrary Government. To this Parliament we will alſo refer | 


the Enquiry into the Birth of the pretended Prince of Males, and of all 
© Things relating to it, and to the Right of Succeſſion, | | 

22. And We, for our Part, will concur in every Thing that may pro- 
© cure the Peace and Happineſs of the Nation, which a free and lawful 
Parliament ſnhall determine; ſince we have nothing before our eyes in this 
« our Undertaking, but the Preſervation of the Proteſtant Religion, the 
« Covering of all men from Perſecution for their Conſciences, and the 
« ſecuring to the whole Nation the free Enjoyment of all their Laws, 
© Rights and Liberties under a juſt and legal Government. 

23 This is the Deſign that we have propoſed to ourſelves, in appear- 
© ing upon this Occafion in Arms: In the Conduct of which, We will 
© keep the Forces under our Command, under all the Strictneſs of Martial 
»Diſcipline; and take a ſpecial Care, that the People of the Countries, 
through which we muſt march, ſhall not ſuffer by their Means; and as 
© ſoon as the State of the Nation will admit of it, We promiſe that We will 
© ſend back all thoſe foreign Forces that we have brought along with us, 

© 24. We do therefore hope that all People will judge rightly of us, 
© and approve of theſe our Proceedings: But we chiefly rely on the Bleſſing 

* of God for the Succeſs of this our Undertaking, in which We place our 
* whole and only Confidence. | 

* 26, We do, in the laſt Place, invite and require all Perſons whatſoever, 
c all the Peers of the Realm both Spiritual and Temporal, all Lords-Lieu- 
© tenants, Deputy-Lieutenants, and all Gentlemen, Citizens, and other 
© Commons of all Ranks, to come and aſſiſt us, in order to the executing of 
© this our Deſign, againſt all ſuch as ſhall endeavour to oppoſe us; that 
*ſ9 we may prevent all thoſe Miſeries which muſt needs follow upon the 
© Nations belts kept under Arbitrary Government and Slavery : And 
© that all the Violences and Diſorders which have overturned the whole 

« Conſtitution of the Engliſh Government, may be fully redreſſed in a 
free and legal Parliament. 

£ 26. And We do l.kewiſe reſolve, that as ſoon as the Nations are 
© brought to a State of Quiet, We will take Care that a Parliament ſhall 
© be called in Scotland, for reſtoring the antient Conſtitution of that King- 
dom, and for bringing the Matters of Religion to ſuch a Settlement, 
© that the People may live eaſy and happy, and for putting an End to all 
© the unjuſt Violences, that have been in a Courſeof ſo many Years com- 


© mitted there, 
We will alſo ſtudy to bring the Kingdom of Jreland to ſuch a State, 


that the Settlement there may be religiouſly obſerved ; and that the Pro- 


© teſtant and Brit ih Intereſt there may be ſecured. And we will endea- 
«* your by all poffible Means to procure ſuch an Eftabliſhment in all the 
three Kingdoms, that they may all live in a happy Union and Corre- 
© ſpondence together; and that the Proteſtant Religon, and the Peace, 
Honour and Happineſs of theſe Nations, may be eſtabliſh'd upon laſting 
« Foundations.” 


Given under our Hand and Seal, at our Court in the Hague, the tenth Day 
of October, in the Year of our Lerd 1688. | 


WILLIAM HENRY, Pxzixce of ORANGE. 


By his Higbneſi's Special Command, 
C. HUYGENS. 


His Highneſs's Additional Declaration, 


C Fter We had prepared and printed this our Declaration, We have 
6 A underſtood, that the Subverters of the Religion and Laws of thoſe 
* Kingdoms, hearing of our Preparations to aſſiſt the People againſt them, 
have begun to retract ſome of the Arbitrary and Deſpotic — that 
© they had aſſumed, and to vacate ſome of their unjuſt Judgments and De- 
© crees. The Senſe of their Guilt,” and the Diſtruſt of their Force, have 
* induced them to offer to the City of London ſome ſeeming Relief from 
their great Oppreſſions; hoping thereby to quiet the People, and to 
« divert them from demanding a Re-eſtabliſhment of their Religion and 
© Laws under the Shelter of our Arms: They do alſo give out, that we 
go intend to conquer and enſlave the Nation; and therefore it is that We 
* have thought fit to add a few Words to our Delaration. 

We are confident, that no Perſons can have ſuch hard Thoughts of 
© vs, as to imagine that We have any other Deſign in this Undertaking, 
© than to procure a Settlement of the Religion, and of the Liberties and 
* Propertics of the Subjects, upon ſo ſure a Foundation, that there may 
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4. As 
an 


due ene e Mfrrertes at an, 
| we hive brought Ne en 
dus, are b e e to that-wicked Deſignu of con ing the 
© the. principt _ and Gentry, that are Men of eminent Quality 
* and Eſtates, and Perfons of known Integrity and Seal both for the 
© Religion” and Government of England, many of them alſo being diſtin. 
© guiſhed by their conſtant Fidelity to the Crown,” who" do both accom. 
* pany us in this Expedition, and have carneftly follicited” us to it, will 
© cover us from all ſuch malicious Inſinuations: For it is not to be ima- 
© gined, that either thoſe who have invited us, or thoſe that are already 
come to aſſiſt us, cum join in a wicked Attempt of Conqueſt, to wy, 
void their own' lawful Titles to their Honours, Eſtates and Intereſts, 
* We are alſo confident, that all Men fee how little Weight there is to be 
* laid on all Promiſes and Engagements that can be now made; fince 
there has been ſo little Regard had in Time paſt, to the moſt folemn 
* Promiſes. And as that imperfe& Redreſs that is now offered, is a plain 
* Confeffion of thoſe Violations of the Government that We have ſet 
* forth ; ſo the Defectiveneſs of it is no leſs apparent: For they lay down 
nothing which they may not take up at Pleaſure; and they reſerve 
entire, and not ſo much as mentioned, their Claim and Pretences to 

* Arbitrary and Defpotick Power; which has been the Root of all then 
Oppreſſion, and of the total Subverſion of the Government. And, it 
© is plain, that there can be no Redreſs, no Remedy offer d but in Par. 
* liament ;- by a Declaration of the Rights of the Subjects that have been 
© invaded, and not by any pretended Acts of Grace, to which the Extre. 
© mity of their Affairs has driven them. Therefore it is that We ha 


© Nation, in a lawful Parliament.” 


| Given under our Hand and Seal, at our Court in the Hague, the twenty. 
fourth Day ef October, in the Year of our Lord 1688. 


WILLIAM HENRY Paixcs of ORANGE. 
By bis Highneſs's Special Command. 
| C. HUYGENS, 


Mr. Phippe. oy Lords, The Reaſon why we humbly offer this De. 
claration, is with Relation to that Paſſage in the Sermon, which ſa 
that the Prince of Orange diſclaimed all Manner of Reſiſtance. All we 
obſerve is, that it don't appear that he came over with an Army with any 
other Inteat than to defend himſelf againſt evil Counſellors : And if the 
Doctor has made a wrong Inference, we ſubmit it to your Lordſhips, whe. 
ther ſuch a Miſapprehenſion of his Highneſs's Meaning, ſhall ſubje& 
him to a Charge of High Crimes and Miſdemeanors? 

Mr. Dodd, My Lords, We have finiſhed what we have to offer on 
this Articie, and ſubmit it to your Lordſhips whether we have not made 
good our Defence. We are ready to go on to the Second Article, if it be 
your Lordſhips Pleafure. 


(Then the LORDS adjourned to their Houſe as above.) 
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Monday, March 6. The Seventh Day. 


THE Lords coming down into J:fAminer-Hall, and being ſeated in 
the Manner before-mention'd, Proclamation was made by the Ser- 
jeant at Arms, as follows: 
Our Sovereign Lady the Queen doth ſtrictly Charge and Command all 
manner of Perſons to keep Silence, upon Pain of Impriſonment. 
Then annther Proclamation was made: Henry Sacheuerell, Doctor in 
Divinity, come forth, ſave thee and thy Bail, elſe thou forfeiteſt thy 
Recognizance. 
1 Doctor appearing at the Bar accordingly, with his Counſel as 
ore. 
Lord Chancellor. Gentlemen, you that are Counſel for the Priſoner, 
may proceed in his Defence. 


Mr. Dodd. M* Lords, We who are Counſel for Doctor Sacheverel, 
beg the Favour that we may enter on the Doctor's De- 
fence as to the Second Article: This Article is divided into three Heads. 
I. That the Toleration is unreaſonable, and the Allowance of it unwarrantatle. 
2. That he is a Falſe Brother wha defends Toleration and Liberty of Cm- 
ſcience. 3. Mat it is the Duty of the Chief Paſtors to thunder out Anathemas, &c. 
The firſt Head I ſhall ſpeak to is, as to the Toleration. My Lord 
we ſay there is no ſuch Thing as a Toleration granted by Law; the Word 
is not to be found in the Act of Parliament; there is an Act (which we 
ſuppoſe is intended) to exempt Proteſtant Diſſenters from the Penalties of cer- 
tain Laws therein mentioned: However, in this Debate, we ſhall take 
Notice of it as a Toleration; although we think, when there is a legal 
Proceeding, the Act ſhouli have been called by its own proper Name: 
Now, my Lords, this Act of Parliament hath ſeveral reſtrictions and 
Limitations in it, and (amongſt others) not to exempt any Perſons from 
the Penalties, that do not frequent ſome religious Aſiembly thereby 
allowed. The Doctor no where finds Fault with a legal Toleration, or 4 
| Toleration granted by Law, within the Deſcription and Meaning of this 
Act of Parliament. My Lords, we think the Doctor has taken ſuch 
Care, leſt any Expreſſion ſhould undergo a wrong Conſtruction, as if he 
were uneaſy at the Toleration, that he explains himſelf very particular] 
about it : We ſhall read the Words out of the Sermon, which 
think will clear the Doctor as to this Objection ; the Doctor ſays, © Pray, 
do not miſunderſtand me, as if I reflected upon that Indulgence the Go- 
vernment has given the Diſſenters, which 1 am ſure all Well-wiſhers to 
© our Chruch are ready to grant; nor do] intend to caſt the leaſt Reflection 
© on that Indulgence, which the Law has given to Conſciences truly 
© ſcrupulous; let them enjoy it in the full Limits the Law has preſcribed.” 
Now, after ſuch a Declaration, ſo plain a Confeſſion, fo full in the Caſe, 
in Words as ſignificant as can be to thew his Meaning, we hope there is 
no Room to tax him with this Part of the Article by any incohegent Wards 
or Inferences, when it is directly contrary to what he has in Words at 


— 


length exprets'd. 
| L My 


© thought fit to declare, that We will refer all to a free Aſſembly of the 
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My Lords, this being confider'd, we think it is too hard to draw In- 
ferences) and Conſequences, that the Doctor is againſt the Toleration al- 
Law it is not be done with Candor, by any one that reads the 
without Prejudice, and conſiders the Care he takes to avoid giving 
Offence in this Caſe. | | | 
vo tothe ſecond Part of this Article, we think it may receive the ſame 
Anſwers That be ts a Falſe Brother who defends Toleration and Liberty of 
Conſcience. Ihe Doctor does not ſay they are Falſe Brethren that defend a 
legal Toleration ; 8 complains of that; but the Perſons intended, 
are thoſe that defend an unlawful Toleration, and not a legal Exemption 
which legal Exemption the Doctor admitsto be good and juſt, in the Paſſage 
j have before repeated. We. apprehend, the Doctor means thoſe are 
Falſe Brethren, and blameable, that excuſe the Separation from the Church, 
on account of the Toleration, but by laying the Faults en the true Sons 
the Church, fer carrying Matters too high; theſe are the People, the Falſe 
rethren, that cry out againſt the Church upon all Occaſions. 

As to the or's Expreſſions about Archbiſhop Qrindall, the Doctor 
thought he had good Grounds for them; but at leaſt they were but un- 
wary Expreflions, and we hope not criminal. The Toleration he men- 
tions Archbiſhop Gri-dall to be blamed for, was quite another Thin 
from the preſent Indulgence now granted; the firſt was by Q. Elizabet 
alone, or by the Archbiſhop's Authority under her, and without the Par- 
liament ; the Diſſenters were then few, and it had been no great Difficulty 
to have prevented that Schiſm at the Beginning, But now the Diſſenters 
are a conſiderable Part of the Nation, have great Riches and Properties 
amonelt us, and it became the Wiſdom of the wy er to give them 
an Indulgence according to the Reſtrictions in the Act of Parliament: But 
this is a different Caſe, and by a different Authority, from what was in 
Archbiſhop Grind, Time. The Story of that Archbiſhop, as related by 
one of the Gentlemen Managers, does indeed acquit the Archbiſhop, but 
how far it clears Queen El:zabeth, we mult leave to your Lordfhips ; for 
ſhould a great Favourite Attempt to procure a Grant of the Archbiſhop's 
Palace, or a chief Revenue of that See or Church, and that the Arch- 
biſhop's oppoſing the Favourite herein (as was by the Gentleman ſuggeſted) 
ſhould be the Reaſon of his Diſgrace; or, if the Archb:ſhop did proſecute 
or puniſh a Man in the Spiritual Court for having two Wives at the ſame 
Time; (which Profecution or Puniſhment was highly commendable inthe 
Archbiſhop, and was his Duty to do) it would be hard to think, that 
Queen Elizabeth ſhould ſuſpend him from the Archbiſhoprick for ſuch a 
Proceeding, for thus diſcharging his Duty ; therefore we cannot give 
Credit to that Hiſtory as it is related; but we ſhall ſhew your Lordfhips, 
from the Archbiſhop's Letter to the Council, and Letters from Beza and 
Calvin at that Time, that it was his Indulgence to the Diſſenters of that 
Time, that drew the Anger of Queen Elizabeth on him; and that this 
was the Reaſon of it, we ſhall make out by undeniable Proof. Now, m 
Lords, we apprehend the Fault the Docter finds in his Sermon is anf 
an univerſal general Toleration, that tends to a Diſſolution of all Things; 
and ſuch a Toleration, would make Religion, like that of the Samaritans, 
a Mixture of all Sorts, that was odious to the World, and an Abomina- 
tion to the Fews ; and indeed, my Lords, we apprehend ſuch a Tolera- 
tion the Doctor had great Reaſon to find Fault with. Surely ſuch a To- 
leration is not to be defended, nor would be of any Service to either Church 
or State: This is the Toleration which we think the Doctor intended, 
and not againſt a legal or particular Exemption, which the Wiſdom of the 
Nation hath thought to give. Indeed he thinks, that Occaſional Con- 
formiſts do attempt to hoiſt the Toleration into an Eſtabliſhment, and 
come into the Communion of the Church to ſerve a particular Purpoſe ; 
and this at moſt can only be ſaid to be the Doctor's Opinion of that Mat- 
ter, and whether true or falſe, cannot be criminal. To ſpeak againſt a 
Law, or to break a Law, is not to be juſtified : Nor has he ſpoke againſt 
this Law ; but if he had, ſurely he had been puniſhable in the ordinary 
Methods of Juſtice, and not in a Proceeding of this Nature. 

As to the next Head, that is, as to that Part of the Charge about 
thundering out Anathemas ; the Diſcourſe is general, and not determined 
to any Perſons, nor pointed at the Diſſenters, but properly intended 
againſt [rreligion ; and the Sentence that he dares any power on Earth to 
reverſe, is ſuch, and ſuch only, as is ratified in Heaven. He believes ſome 
Sentences of the Church to be ratified in Heaven; and if that Sentence 
which is pronounced here on Earth be ratified in Heaven, it is, beyond 
all Diſpute, out of the Power of Man to reverſe it. He ſuppoſes ſome 
Perſons exempt from Puniſhment by particular Laws, may yet, by the 
Law of Chriſt, be liable to ſuch a Sentence : But from hence, or his An- 
ſwer to the Articles, to draw a Conclufion, that he aſſerts the State had 
not Power to reverſe the Sentence of the Spiritual Court, (of which there 
can be no doubt but that the Legiſlature has ſuch a Power) or that the 
Legiſlature is guilty of Blaſphemy, (as has been objected by one of the 
Gentlemen Managers) is neither true Reaſon nor Logick. 

That Schiſq is a Sin puniſhable by the Laws of the Church, will not 
be diſputed, if it be a Separation without a juſt Cauſe ; and how far this 
is ſuch a Separation, or that the Act of Parliament has taken away this 
Schiſm, this Sin, we ſubmit to your Lordſhips. : 

Mr, Phipps. M Y Lords, We are come now to the tecond Article, and 
we humbly apprehend, ſhall give your Lordſhips as full 

Satisfaction of the Doctor's Innocence, as to that Crime cherg'd in this 

Article, as we hope we did as to thoic contain'd in the firſt Article. 

As to that Part of the ſecond Article which ſays, ** That the Doctor 
&« does ſuggeſt and maintain, that the Toleration granted 1 is un- 
4c reaſonable, and the Allowance of it unwarrantable :” He conceives 
there 1s nothing in his Sermon can warrant that Charge. The Toleration 


it; and I beg Leave to ſay, that the ill Uſe which is made of it, is un- 
reaſonable and unwarrantable. But, that the Doctor aſſerts the T olera- 
tion itſelf to be unreaſonable, or the Allowance of it unwarrantable, will 
appear to be a great Miſtake, when the Paragraphs in the Doctor's Ser- 
mon, upon which: this Article is founded, are conſider d. | 
My Lords, The firſt Paſſages is in Page the 8th, where the Doctor ſays 
thus: „If upon all Occations to comply with the Diſſenters, both in 
« publick and private Affairs, as Perſons of tender Conſciences and Piety, 
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2 Preferment, to deſend Toleration and Liberty of Conſcience, and un- 
der the Pretence of Moderation, to excuſe their Separation, and lay the 
Fault upon the true Sons of the Church for carrying Matters too high, 
© &c.” "Theſe are ſome of the Characters which the 3 of Falſe 
Brethren: But, is there any Thing in this Paſſage that avers Toleration 
to be unreaſonable, or the Allowance of it unwarrantable ? 

Page the roth, the Doctor hath theſe Words, which were urged to prove 
this Article: “Our Conſtitution, both in Church and State, has been ſo 
d admirably contrived, with that Wiſdom, Weight and Sagacity, and 
« the Temper and Genius of each ſo exactly Suited and Modell'd 
« to the mutual Support and Aſſiſtance of one another, that 'tis hard to 
% ſay, whether the Doctrines of the Church of England contribute more 
« toauthorize and enforce our Civil Laws, or our | o maintain and 
« defend the Doctrines of our Church. The Natures of both are ſo 
« nicely A rngn and ſo happily intermixed, that *tis almoſt im- 
cc 299 ag to offer a Violation to the one, without breaking in upon the 
« Body of the other. So that in all thoſe Caſes before-mentioned, who- 
ever preſumes to innovate, alter, or miſrepreſent any Point in the Ar- 
« ticles of the Faith of our Church, ought to be arraizn'd as a Traitor 
eto the State; Heterodoxy in the Doctrines of the one, naturally pro- 
« ducing, and almoſt neceſſarily inferring Rebellion and High-"1teafon 
„ in the other; and ny a Crime that concerns the Civil Ma- 
« giſtrate as much to puniſh and reſtrain, as the Eccleſiaſtical.” Can 
this be meant of the Toleration? Is the Toleration ſo much as men- 
tioned here? Does he not here ſpeak againſt ſuch as innovate, alter, or 
miſrepreſent the Articles of our Faith ? Is there any Innovation, Altera- 
tion, or Miſrepreſentation of any Article of our Faith by the Proteſtant 
Diſſenters? The Diſſenters do not differ from us in Matters of Faith but 
in Matters of Form and Ceremony ; if they differ'd from us in Matters of 
Faith, they would be Hereticks, and Hereſy was never intende! to be to- 
lerated by the Act of Indulgence : And therefore what the Doctor favs in 
this Paragraph, can never be taken to be a Reflection on the Toleration. 

I ſhall next humbly offer to your Lordſhips Conſideration another 
Clauſe, which was cited by the Gentlemen of the Houſe of Commons to 
ſupport this Article, which is Page 14. where 'tis ſaid, * Theſe Falſe 
* Brethren in our Government, do not ſingly, and in private, ſpread 
„their Poiſon, (but what is lamentable to be ſpoken) are ſuffer'd to 
combine into Bodies, and Seminaries, wherein Atheiſm, Deiſm, Tri- 
* theiſm, Socinianiſm, with all the helliſh Principles of Fanaticiſm, 
«© Regicide and Anarchy, are openly profeſs'd, and taught, to corrupt 
e and debauch the Youth of the Nation, in all Parts of it, down to 
% Poſterity, to the preſent Reproach, and future Extirpation cf our Laws 
“ and Religion. Certainly the Toleration was never intended to indulge 
and cheriſh ſuch Monſters and Vipers in our Boſom, that ſcatter their 
„ Peſtilence at Noon-day, and will rend, diſtract, and confound, 
te the firmeſt and beſt ſettled Conſtitution in the World,” Is there any 
Thing in this Clauſe that can maintain this Article? The Doctor ſays, 
Certainly the Toleration was never intended to indulge and cheriſh ſuch 
Monſters and Vipers in our Boſom, as Atheiſts, Tritheiſts, SoCinians, 
Sc. And the Doctor is well warranted in ſaying that, becauſe thoſe 
enormous Crimes are particularly excepted in the Act of Toleration, and 
for this we refer to the Act itſelf, 

The next Clauſe that was urg'd to maintain this Article is in the 16th 
Page, where the Doctor — * himſelf in theſe Words: „ But ſince 
e this Model of an univerſal Liberty and Coalition fail'd, and theſe Falſe 
„ Brethren could not carry the Conventicle into the Church, they are now 
<« refolv'd to * the Church into the Conventicle, which will more 
I plauſibly and lily effect her Ruin: What could not be gain'd by Com- 
* — 2 and Toleration, muſt be brought about by Moderation and 
* Occaſional Conformity; that is, what they could not do by open Vio- 
* lence, they will not fail by ſecret 'Treachery to accompliſh. If the 
Church can't be pull'd down, it may be blown up; and no Matter 
with theſe Men how tis deſtroy'd, ſo that it is deſtroy'd.” Does this 
ſuggeſt the Foleration to be unreaſonable, or the Allowance of it un- 
warrantable ? It rather excuſes it from having hurt the Church: For he 
ſays, ** What could not be gain'd by Toleration, muſt be brought about by 
Moderation and Occaſional Conformity ;” fo that the Injury which is 
done to the Church is aſcribed by him to ſome other Cauſe, Thus your 
Lordſhips obſerve there is not any Paſſage in tne Doctor's Sermon, where- 
by he ſuggeſts that the 'Toleration granted by Law is unreaſonable, or the 
Allowance of it unwarrantable, and conſequently no Foundation for this 
Article, unleſs it is to be ſupported by Inferences contrary to the Doctor's 
expreſs Words: For the Doctor in his Sermon, Pag. 20. ſays, „I would 
© not here be underſtood, as if I intended to caſt the leaſt invidious 
KReflection upon that Indulgence the Government has condeſcended to 
e give them, which I am ſute all thoſe that with well to our Church are 
very ready to grant to Conſciences truly ſcrupulous ; let them enjoy it 
« jn the full Limits the Law has preſcrib'd.“ By which ' tis evident, he 
allows the Indulgence given by the Act to Diſſenters, and is very far from 
ſuggeſting, that it is unreaſonable, or the Allowance of it unwärrantable. 
He wiſhes with all his Heart they may enjoy it in the full Limits of the 
Law. And therefore if there be any other Expreſſions concerning Tole— 
ration, which may ſeem to carry a dubious Senſe, 'tis humbly conceiv'd 
they ought not to be apply'd to the Exemption granted by Law, but will 
be ſo interpreted as may conſiſt with his avowed Approbation of that Law. 
For in all Writings, ſuch Expoſition is to be made, that one Part ma 
not contradict or be inconſiſtent with the other. But to ſtrain the Senſe of 
any ambiguous Clauſe, and to put ſuch a Conſtruction upon it, as to 
make it contradict a plain and poſitive Aſſertion in the ſame Writing, was 
never allow'd, and 1 am ſure will not be permitted by your Lordſhips, 
who have ſhew'd ſuch a juſt Abhorrence of ſtrain'd and foreign Inſinuations 
and [nnuendss, And therefore, where he ſeems to blame thoſe who defend 
Toleration, he cannot be thought to condemn the [ndul zence granted by 
Law, becauſe he hath in ſuch poſitive and expres Terms allowed and ap- 
proved of it. 

But it muſt bave ſome other Meaning, and I think his Meaning is very 
plain. For, by condemning ſuch as defend Toleration, tis eviden the means 


« to promote their Intereſts in Elections, to ſneak to them for Places and | 
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ſuch as maintain, that the Act of Indulgence is a Juſtification of their Sepa- 
ration, and excuſeth them from the Sin of Schiſm: For the Defence of Tole- 
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ration, and Excuſe of Separation, are mentioned in one and the ſame Clauſe 
of the Sentence, and in one and the ſame Branch of their Character of 
Falſe Brethren. $0 that the true and genuine Senſe of what he hath ſaid 


in his Sermon concerning Toleration is. 
1. That he _— approves of the Exemption 145 the Act of Indul- 


gence of Proteſtant Diſſenters from the ſeveral Penalties inflicted by the 
tevera] Statutes for their Non-Conſormity. 

2. That tho' they are exempt from the Penalties, yet that does not ex- 
cuſe their Separation from the Sin of Schiſm in foro Conſcientiæ. And is 
the Doctor alone in this Notion ? Is not he juſtified in it by the Opinion 
of many learned Men who have writ on that Subject? Nay, I appeal to 

our Lordſhips, whether it be not the concurrent Opinion of the greateſt 
art, if not all the learned Men ef our Church, at this Day. 

And ſince the Act of Uniformity is in Force, and is not repeal'd or en- 
ervated by the Act of Indulgence, ſince the Doctrine and Worſhip of the 
Church of England is the eſtabliſh'd Religion of this Kingdom, whether a 
Separation from the Church, ſince the Act of Indulgence, is not as much 
a Schiſm in foro Conſcientiæ, as it was before, is humbly ſubmitted : 

But ſuppoſe that Separation from the Church by Diſſenters, ſince the 
Act of Indulgence, ſhould not be thought a Schiſm ; yet he having the Opi- 
nion of ſo many learned Men on his Side, his Aſſertion cannot be ſaid to 
be wicked, malicious, and ſeditious, nor to be ſo high a Crime and Miſ- 
demeanor, as to be the ſubje& Matter of an Impeachment. 

But the Paſſages in the Doctor's Sermon, which are ſuppoſed to con- 
demn the Toleration, or to reflect on the Diſſenters, are open to another 

lain and natural Conſtruction. For ſince he poſitively, and in expreſs 
Irerins, allows Liberty of Conſcience to Conſciences truly ſcrupulous, 
and which are intitled to the Benefit of the Act: Where he condemns or 
ſpeaks againſt Toleration, it muſt be intended as to ſuch Diſſenters who 
are not intitled to the Benefit of the Act, but are excepted out of it: And 
thoſe are ſuch as by Printing or Writing deny the Trinity, ſuch as do not 
come to ſome Aſſembly of Religious Worſhip allowed by that Act; 
and no Aſſembly of — 11 orſhip is allow'd by that Act till the 
Place of Meeting be certified to the Biſhop, Archdeacon, or Juſtices at 
the I and recorded, and a Certificate thereof given: And 
what Multitudes frequent Religious Aſſemblies which are not allow'd 
by that Act? Nay, how few Religious Aſſemblies are qualified accord- 
ing to the Act? What vaſt Numbers go to no Religious Worſhip at 
all? And how many there are who deny the ſecond Perſon of the Trini- 
ty, is too evident: A 
quenting Divine Service on the Lord's Day are ſtill in Force, by the ex- 

reſs Words of that Act. Therefore all thoſe who defend a general 
T alecation; who maintain that the Act extends to all ſuch Diſſenters, 
are juſtly cenſur'd by the Doctor; and all the Expreſſions in the Doctor's 
Sermon againſt Toleration muſt be intended againſt thoſe excepted in the 
AR, ſince he ſo expreſsly approves the Indulgence allow'd to thoſe that 
conform to the Terms preſcribed by the Act. 

My Lords, As to that Branch of this ſecond Article, which charges the 
Doctor with aſſerting, That Queen Elizabeth was deluded by Archbiſhop 
Grindal to the Toleration of the Genevian Diſcipline ; whether he be not 
warranted in this Aſſertion, is humbly ſubmitted to your Lordſhips, when 
tis conſider'd That Archbiſhop was once in the higheſt Eſteem with the 
Queen, She made him Biſhop of London, then Archbiſhop of York, and af- 
wards promoted him to the See of Canterbury ; and that after this he was in 
Diſgrace, and died in her Majeſty's Diſpleaſure, cannot be deny'd. The 
Reaſon aſſign'd for his Diſgrace was, that he was a great Encourager of 
unlawful Conventicles, or Prophſeyings, as they were then called. Whether 
that Charge againſt him was true, or whether it was only a falſe Suggeſ- 
tion of the Earl of Leiceſter, to remove him from the Queen's Favour, I 
will not preſume to determine. "The learned Manager who ſpoke firſt to 
this Article, was pleaſed to acquit the Archbiſhop, and lay the Fault up- 
on the Queen; though, whoever reads Calvin's and Beza's 4 to him, 
- when Biſhop of London, whoever reads Queen Elizabeth's Letter to the 
Biſhops, dated the thrd of May, 1577, and the Archbiſhop's own Letter 
to the Lords of the Council the 25th of November 1577, will be fully fa- 
tisficd that he was not innocent; for he confeſſes he was commanded by 
the Queen and Council to ſupreſs the Propheſyings, and that he refuſed, 
and could not comply with that Command ; and acknowledged it to be an 
Act of great Clemency in her Majeſty, that ſhe carried her Reſentment no 
Higher. So I think, that pious good Queen is intirely acquitted by the 
Archbiſhop himſelf. 

All Hiſtorians admit, that in his Time the Puritans were very nume- 
rous, and their Party very ſtrong ; and it is evident they grew ſo danger- 
ous, that the Statute of the 35th of Elizabeth was made to ſuppreſs their 
Conventicles, and compel them to come to Church. And at his Death the 
Affairs of the Church were in ſo great Confuſion, that his Succeſſor, Arch- 
biſhop Mhitgiſt was put to great Trouble to check that growing Faction, and 
reduce Things into good Order again. If therefore the Doctor was of Opi- 
nion the Puritans recciv'd too great Encouragement by the Countenance 
of that great Man, and if it was his Zeal for the Church, and the Reſent- 
ment he had that it ſhould receive any Prejudice by the Connivance of one 
at the Head of it, that provoked him to uſe a harſh Expreſſion of that 
Archbiſhop, 'tis humbly to be hoped that is not a ſufficient Ground for an 
Impeachment of High Crimes and Miſdemeanors. 

The Gentleman that ſpoke firſt to this Article, was pleas'd to admit, 
that what the Doctor ſaid in relation to that Archbiſhop, was not an Of- 
fence, as it was a Reflection on the Archbiſhep ; but that uſing ſuch Ex- 
preſſions of the Archbiſhop for his Moderation to the Puritans, was a Re- 
flection on the late Act of Toleration granted to Proteſtant Diſſenters; and 
that calling the Proſecutions againſt the Propheſyings in Queen Eliza- 
beth's Time I#holeſome Severities, is an Encouragement to ute ſuch Seve- 
rities againſt the Proteſtant Diſſenters now. 

Can what was done in Queen Elizaleth's Time reflect on the Tolera- 
tion? Can calling the Proſecutions by Queen Elizabeth againſt ſuch as 
frequented Conventicles againſt the Law, and for which there was no To- 
leration ; I ſay, can the calling ſuch Proſecutions //holeſome Severities, re- 
flect on this 'Toleration granted by Law? Or can it encourage a Proſecu- 
tion againlt the Diſſenters, who are intitled to the Benefit of the Tole- 
ration, and are exempt from the Penalties of the Laws ? 

The only Thing that can be inferr'd from what the Doctor ſays in re- 
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lation to the Wholeſome Severities is, That he intended to excite the Ma. 


giſtrates to put the Laws in Execution againſt ſuch Diſſenters as | 
cepted out of the At of Toleration ; —5 I am at a Loſs to find whey * 
can make him an, Offender. For ſurely the Parliament never intended that 
any Perſon ſhould have the Benefit of the Act of Toleration, that did 
comply wiih the Terms and Conditions of it: And therefore, when the 
Doctor preſſeth the Execution of the Laws againſt ſuch as are not intitled 
to the Benefit of the Act, he ſeems to me rather to Vindicate than R 
upon the Foleration. Great Offence hath been taken at the Words . 
ſome Severities in the Doctor's Sermon; yet, my Lords, I cannot think the 
Word I heleſome an improper Epithet for the Severities uſed by Queen 
Elizabeth . the Puritans ; for Faction was then in its Infancy, Schiſm 
did but juſt begin to diſturb the Church; and by the Severities of the 
Laws that were put in Execution, and the Cou Learning, and Pry. 
dence of Archbiſhop Fhitgift, a Stop was put to them. And, I preſume 
ſuch Severities as ſuppreſs'd theſe bold and daring Crimes in their Later 4 
on be called M Holeſome without a Catachreſis; and can never be conſtrucd 
to be a Suggeſtion, that the Toleration now granted by Law is unteaſon- 
able, or the Allowance of it unwarrantable. 

As to that Part of the Second Article, which chargeth the DoQor with 
maintaining, That it is the Duty of Superior Paſtors to thunder out their 
Ecclefiaſtical Anathemas againſt Perſons intitled to the Benefit of the Telerg.. 
tion: The Doctor humbly apprehends there is nothing in his Sermon 
can be f Foundation for that Charge. 

The Sermon hath this Sentence, Page 25. Let our Superior Paſtors d. 
their Duty in thundering ont their Eccleſiaſtical Anathemas ; and let 
Power on Earth dare reverſe a Sentence ratified in Heaven. This is an in- 
tire and independent Sentence, that doth not relate to any particular Per. 
ſon, or any particular Crimes, and does not mention the Perſons intitled 
to the Benefit of the Toleration. 

Nor can it be imagin'd that he ſhould deſire Anethemas to be thundered 
out againſt ſuch Pertons who he wiſheth may enjoy the Toleration in the 
full Limits the Law hath preſcrib'd. But the —— muſt be intend- 
ed to be againſt the Works of Darkneſs, Atheiſm, Profaneneſs, Faction, 
and other enormous Crimes which are mentioned in the preceding Part of 
Pew Sermon, ſince it is not applied by him to any particular Sins or Of- 
ences, 

The thundering Anathemas, is declaring thoſe Judgments which are 
denounced in Scripture againſt Sin. And he defires the Superior Paſtors 
of the Church to thunder out theſe F#nathemas, becauſe the greater the 
Authority is of the Perſon that declares theſe Judgments, the 
Influence they are like to have upon the Perſons guilty of ſuch Sins. 
But if he had deſir'd Anathemas, or Excommunications, (as they would 
infer) ſhould be thundered out againſt Diſſenters, yet it muſt be intended 
only againſt ſuch as are not intitled to the Benefit of the Toleration; and 
ſince the Actof Indulgence leaves ſuch Perſonsopen to the Laws, it cannot 
be a Crime in the Doctor to preſs the Execution of the Laws againſt them, 

For not to accept of the 'Toleration on the Terms offer'd by the AQ, is 
what the Doctor calls hoi/ting the Toleration into an Eſtabliſhment, in de- 
ſpite of the Act, and ſetting up a Toleration of their own in Defiance of it. 

As to the laſt Part of x Wh Article, which charges, that the Doctor 
inſolently dares and defies any Power on Earth to reverſe ſuch Sentences, which 
Sentences are there inſinuated to be the Sentences, or Anathemas, given 
and thundered out by Superior Paſtors ; there are no ſuch Words in 
the Doctor's Sermon: For the Doctor's Words are, Let any Power en 
Earth dare reverſe a Sentence ratified in Heaven. So that the bare Recital 
yo = Doctor's Expreſſion, is a ſufficient Confutation of that Part of the 

rticle, 


For if the Judgments or Anathemas denounced by Superior Paſtors 


againſt Sin, are ſuch as are denounced againſt ſuch Sins in Scripture, ſuch 
Sentences may truly be ſaid to be ratified in Heaven; And if ſo, then no 
one can dare to think, that ſuch Sentences, ſo ratified in Heaven, can be 
reverſed by all the Powers on Earth united together : And therefore, the 
Doctor hopes it will not be thought Inſolence, or a High Crime and Miſ- 
demeanor in him, to aſſert what he conceiv'd would be Blaſphemy in any 
one to deny. This is what I humbly offer to your Lordſhips Conſidera- 
tion on this Article, 
Mr. Dee. M* Lords, I humbly beg the Favour of a few Words on this 
Article. It isdivided into Three Parts. The firſt is con- 
cerning Toleration ; the Charge againſt the Doctor is, That he has reflect- 
ed on the Toleration as it is Eſtabliſhed by Law. I crave Leave to take 
Notice, that on conſidering the whole Sermon, there are two diſtin To- 
lerations mentioned in it; a Toleration that is Legal, (for ſo I call the 
Act of Indulgence) and a Toleration that is general; and we think that 
Diſtinction well obſerved, will clear the Doctor of any Crime in this par- 
ticular. Where he reflects on Toleration, it is not the Legal Toleration, 
but the general ; and if it will bear this Conſtruction, you will not put the 
other upon it ; for w here he has taken Notice of a Legal Toleration, (which 
he hath done only in one Place of his Sermon) he is for extending it to the 
utmoſt Bounds ; his Words are theſe : [ would not here be miſunderflood, as 
if I intended to caſt the leaft invidious Reflection uf en that Indulgence the Go- 
dernment hath condeſcended to give them; which I am ſure all theſe that wiſh 
well to our Church, are very ready to grant to Conſciences truly Scrupulcus ; 
let them enjoy it in the full Limits the Law hath preſcribed. But where he 
ſpeaks againſt Toleration, it is a Toleration of ſuch enormous Crimes, 
as are not fit to be tolerated in any Chriſtian Nation. 

As to the Second Part of the Article, for reflecting on Archbiſhop Grin- 
del, and thereby reflecting on the Toleration, it was given up on the other 
Size; and admitted, that whether True or Falſe, it was not material, and 
then ſurely that will hardly amount to a Crime. Bu, we ſhall be fo far from 
giving up that Point, that we ſhali ſhew he was Falſe to the Church at 
that Time ; and it was a Crime in him, to give up the Diſcipline of the 
Church. No Laws were then made to indulge any Separation : And for 
the Head of the Church under the Queen, to give up the Diſcipline of the 
Church was a high Crime in him; and though it may be thought harſh, 
will bear the true Term of a Falſe Brother. 

As to the Third Part of the Article, the thundering out Anathemas, I would 


beg Leave to read that Part of the Doctor's Sermon, which, I hope, ſhall not 


be applied to thoſe that are within the Legal Toleration. © Schiſm and Fac- 
tion are Things of impudent and increaching Natures, they thrive upon 
Conceſſions, 
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5 ns, take Permiſſion for Power, and advance a Toleration imme- 
£ ag into an Eftabliſhment :* (I hope the Diſſenters will not take theſe 


Characters on 1 And are therefore to be treated like growing 
« Miſchiefs, or infectious 4 Fe.“ Preſently after follows, Let our 
Superior Paſtors do their Duty in thundering out their Eccleſiaſtical. 
« fnathenias, and let any Power on Earth dare reverſe a Sentence ratified 
in Heaven. Now, my Lords, I would beg Leave to ſay, that this is only 
Advice; and altho* the Doctor may be accounted _ Pert, to give Ad. 
vice to his Superior Paſtors that they ought to thunder out Anathemas ; 
this cannot be conſtrued to extend to them that are deſcribed in the Act 
of Toleration, thoſe that could not conform to ſome Ceremonials by reaſon 
of Scrupulous Conſciences, theſe could not be called Factious, but is meant 
of other People deſcribed in the Sermon. But if the Doctor had adviſed to 
thunder out Anthemas againſt Diſſenters (ſuppoſing, but not granting it) 
the Queſtion would come to this Point, whether he was deceived in Point 
of Judgment or no: For, if they were Schiſmaticks before, the Schi(m re- 
mains the ſame notwithſtanding the Toleration; and if it was Sin before 
the Act of Tolcration, it is ſo ſtill, notwithſtanding the Act; and then his 
Advice to the Superior Paſtors, is, to do that which is (with Submiflion ) 
their Duty to do, till prohibited by the Temporal Courts. My Lords, I ſhall 
mention one Caſe, that will ſhew you, that it is ſtill Schiſm to ſeparate from 
the Church, and that it is the But of Diſſenters to Communicate with 
the Church. That was the Caſe of one Mr. Larwoed : In Hillary Term, 
'xi2 of King William, an Information was exhibited againſt him, for re- 
tuling to take upon him the Office of Sheriff of the City of Norwich z he 
ads he had not taken the Sacrament in Twelve-Months; the Attorney 
replied, that he ought to have done it. He rejoins, that he was a Proteſt- 
ant Diſſenter, and was excuſed by the Act of Toleration. There were two 
Points in the Caſe; the firſt was, whether it appear'd by the Information 
that the Defendant was duly elected; the other, whether the Plea in Bar 
was good, (for the whele Court held, that the Rejoinder was a Departure 
from the Bar, and that the Replication was inſufficient ;) ſo that Judgment 
was to be given upon the Information, and the Plea in Bar. — Eyre, 
Juſtice, was of Opinion with the Defendant as to both Points; my Lord 
Chief Juſtice Holt, and Mr. Juſtice Gi/es Eyre were of Opinion againſt him 
as to both Points, and held the Bar to be inſufficient, becauſe it was only ex- 
cuſing of one Fault by another, which no Man ſhall be admitted todo; and 
they held, that the Duty of Communicating with the Church remain'd 
notwithſtanding the Act of TI oleration : And 1 ſubmit it to your Lordſhips 
Conſideration, whether, if it be a Duty to Communicate with the Church of 
England, it be not Schiſm to Separate from it. My Lords, I ſhall ſay no 
more to this Article, but ſubmit it to your Lordſhips. 
Dr. Henchman. Y Lords, We are now endeavouring to defend Doc- 
tor Sacheverell againſt the Charge contain'd in the 
Second Article of Impeachment, in the two firſt Clauſes of which he is ſaid 
to ſuggeſt and maintain, That the Toleration granted by Law is unreaſon- 
© able, and the Allowance of it unwarrantable : And to alert, That he is a 
* Falſe Brother with Relation to God, Religion and the Church, who de- 
© fends 'Toleration and Liberty of Conſcience,” But it has not been ſaid 
by any of the Learned Managers on this Head, that either of thoſe two 
Branches of this Article are expreſly delivered in any Part of the Sermon 
preach'd at St. Paul's; but what is no where affirm'd, is ſaid to be ſug- 
geſted, and this Charge is maintained by Inferences only, becauſe there 1s 
no plain, poſitive Propoſition that it can be ſupported by. 

My Lords, It is humbly hop'd, 'That if an Inference may be allowed as 
Proof to accuſe him, an open — will be heard in his Defence: If 
what another Man makes him ſay be thought Ground enough for an Accu- 
ſation, then certainly what he himſelf — declares will be eſteemed ſome- 
thing more than a > Caution, and have its due Weight with your Lord- 
{hips in his Vindication. I would therefore beg Leave to read a Paſſage 
where he explains himſelf, and Py declares what his 'T houghts are con- 
cerning the Indulgence granted by Law: This Paſſage is in the twentieth 
Page, where ſpeaking of ſome wholeſome Severities uſed in former Reigns, 
he adds, © I would not here be miſunderſtood, as if I intended to caſt the 
© leaſt invidious Reflection upon that Indulgence the Government has con- 
* deſcended to give them, which I am ſure all thoſe that with well to our 
Church are very ready to grant to Conſciences truly ſcrupulous ; let em 
© enjoy it in the full Limits the Law has preſcribed.” 

My Lords, theſe Words are plain and expreſs, and not capable of being 
miſconſtrued or miſunderſtood : Whether thoſe Learned Gentlemen, who 
have applied ſome Parts of this Sermon to Purpoſes directly oppolite to this 
plain Declaration, have miſunderſtood or miſconſtrued thoſe Patlages, muſt 
be ſubmitted to your Lordihips Judgment; but it ſeems hardly reconcile- 
able,that the ſame Perſon in the ſame Diſcourſe ſhould declare, 'i hatall who 
wiſh well to the Church are ready to grant Indulgence to Conſciences truly 
ſerupulous; and at the ſame time maintain, That ſuch 'T oleration is unrea- 
ſonable, and the Allowance of it unwarrantable ; that he ſhould deſire it 
may be enjoy'd in its full Latitude, and yet aſſert that he is a Falſe Brother 
that defends it. 

My Lords, This ſeeming Difficulty will be eaſily reconciled, by con- 
ſidering who thoſe Perſons are who are deſigned to be caſed by the Act of 
Exemption, and who the Falſe Brethren are, deſcribed by Doctor Sache- 
verell in this Sermon. 

That Act, in the Preamble, is ſaid to be intended for the Eaſe of ſcru- 
pulcus Conſciences; one Sett of the Falſe Brethren, mention'd in the Sermon, 
are Men of no Conſcience at all; whether Diſſenters, or ſuch as proteſs them- 
ſelves with Zeal to be of the eſtabliſhed Church, but yet break her Com- 
munion by not obeying her Precepts. ; 

That Act was intended for ſuch only, as qualify themſclves according 
to the Directions laid down in that Act; the Falſe Brethren which the Doc- 
tor every where ſpeaks of are ſuch, and ſuch only, as neither quality them- 
ſelves according to that Act, nor think themſelves ſubject to the Penalties 
of former Acts. ; 

This Act was intended in favour of ſuch as either ſubſcribe the Articles 
of Religion, excepting only the thirty-fourth, thirty- fifth and thirty-fixth, 
ſome Part of the twentieth, and that Part of the twenty-ſeventh which 
relates to Infant-Baptiſm ; or elſe for ſuch as ſubſcribe a Profeſſion of their 
Chriſtian Belief in theſe Words; I profeſs Faith in God the Father, and 
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in Jeſus Chirſt his Eternal Son the true God, and in the Holy Spirit, one 


* God bleſſed for evermore; and do acknowledge the Holy Scriptures of 
© the Old and New Teſtament to be given by Divine Inſpiration.” Theſe 
are the Qualifications required of ſuch as will intitle themſelves to the 
Benefit of this Act. 

On the other hand, the Falſe Brethren deſcribed by Doctor Sacheverell, 
are Atheiſts, Deiſli, Trithei/ts, Socinians, Revilers of the Hy Scripture, and 
ſuch like. Are not Men of theſe Opinions Falſe Brethren, with Relation 
to God and Religion? Or ſhall ſuch Men be ſuffered to cover themſelves 
under the Protection of an Act of Parliament, deſigned only for the Eaſe 
of ſcrupulous Conſciences. That there are Men among us of theſe Prin- 
ciples, will be but too viſible, from a Paſſage or two, which I beg Leave 
to lay before your Lordſhips from Books lately publiſh'd. 

The firſt which I ſhall mention, is intided, brief but clear Confutatiou 
of the Trinity : It the Title itſelf has not given too much Offence to your 
Lordſhips, I will proceed to look into the Book itſelf; and in the Ninth 
Page there is this Propoſition laid down, The Divinity attributed to the Son 
and Holy Ghoſt is unſcriptural and idolatrous ; and in Page the Tenth he goes 
on in theſe Words, This one Fundamental 7 Principle, as well with The 
and Turks, as Heathen:, has done more Miſchief to Chriſtianity than all other 
Errors beſides. Theſe are ſuch bare-fac'd Blaiphemies as mult make every 
Man's Ears tingle that hears them; and the Reſpect which is due to your 
Lordſhips, and this Aſſembly, makes me forbear inſtancing any Thing 
more from this Author : But he does not ſtand alone; out of many more 
of the like Sort J ſhall mention but one only, and 

This is a Book, intitled, The Rights of the Chriſtian Church; and the 
Author, in p. 108, lays down this adiritie 1 

Among Chriſtians one no more than another can be reckoned a Pricft, And 
a little after, The Clerk has as good a Title to the Prieſthood as the Parſon. 

Thus, my Lords, theſe two Men ſtrike off our whole Religion at once 
the Fundamental Doctrine of our Faith is deſtroyed by the firſt of 'em; 
and the Miniſters, who are to ſupport and detend that Doctrine, are ſet 
aſide by the other. 

If theſe and ſuch like Opinions have any where prevailed, is it not high 
time that ſome wholeſome Severities were uſed to Stop the growing Con- 
tagion? Or, if the Superior Paſtors of the Church thoutd thunder out 
their Ecclefiattical Anathemas againſt the Authors and Abettors of ſuch 
horrible Blaſphemies, by what Conſtruction can this be ſaid to be done 
againſt Perſons intitled to the Benefit of the I oleration ? 

But, my Lords, there is one Paſlage in this Sermon, which has been 
urg'd by the Learned Managers on this Head with more than ordinary Force, 
and as a direct Breach and Inſult upon the T oleration ; with your Lordſhips 
Patience, I thall endeavour to ſet that Paſſage in a true Light. It is in the 
Eighth Page: Should any one, out of [znorance and Prejudice to the antient 
Rights and eſſential! Conſtitution of the Catholick Church affirm, that the Divine 
Apoſlolick Injtitution of Epiſcopacy is a novel Doctrine, not ſufficiently warrant= 
ed by Scripture, and that it is indifferent, whether the Chur ch be governed by 
Biſhops or Preſbyters ; is not ſuch an one an Apoſtate from his own Orders ? 

It was ſaid, my Lords, that all thoſe Diſſenters who do not acknowledge 
the Divine Right of Epiſcopacy, and are therefore ſpecially exempted 
by the Act of Indulgence from Ig ſome of the Articles of Reli- 
gion, and who are immediately under the Protection of that Act, are yet, 
in the End of this Paragraph, charged with being Falſe Brethren, where 
he prays, That God would deliver us from all ſuch Falſe Brethren. 

But, my Lords, it is plain, that theſe Words are nct meant, nor can be 
conſtrued, generally of Diſſenters, who deny the Divine Inſtitution of Epiſ- 
copacy; but are intended peculiarly of ſuch Perſons as have themſelves been 
Epiſcopally ordain'd ; the firſt of theſe cannot be ſaid to be Apoſtates from 
that Doctrine which they never owned, nor Subſcribed to; the latter, who 
could not be admitted to their Orders ”til] they had ſubſcrib'd the receiv'd 
Doctrine of our Church, are the only Perſons who can be ſaid to be Apo- 
ſtates from their own Orders, if they deny that Divine Inſtitution by 
which they themſelves had been Ordain'd, and conſequently, the only 
Perſons that are intended in this Paſſage, and term'd Falſe Brethren, 

My Lords, I ſhall not preſume to lay, what the Duty ot the Superior 
Paſtors of the Church is, when our Religion and Diſcipline is invaded b 
Atheiſts and Schiſmatics, much leſs to determine what Sentence: jultly paſs'd 
by them on Earth, may be ratify'd in Heaven. Thus much 1 hope 1 may 
ſay without Offence, That the Spiritual Power of Church-Paſtor-, is not 
derived from the Civil Magiſtrate, but from God; that one Branch of that 
Power is the cenſuring ot notorious Oftenders, and excluding them from 
the Communion of the Church; and that this has in all Ages, iu Fact, and 
of Right too, been cxerciſed by the Paſtors of the Church, by Permithon of 
the Civil Magiſtrate. The Reverend and Learned Bench of Biſhops well 
know, That before the Civil Magiſtrate did embrace the Chriſtian Religion, 
the Paſtors of the Church did inflict Spiritual Cenlures on Oitenders, for 
doing ſuch Things as the Imperial i dicts did not only permit, but com- 
mand; and this Power of inflicting Cenſures on Perſons excmpted from Pu- 
nithment by the Laws of the Land, has been always challeng'd, and is now ex= 
erciſed by the Reformed Churches abroad; and by the Kubrick of our own 
Liturgy, open and notorious Evil Livers are to be repell'd from the Lord's 
Table, until they have openly declar'd their Repentance and Amendment. 

We are told by the Learned Managers, That in caſe any Eccleſiaſtical 
Judge ſhould inflict an illegal Cenſure of Excommunication, the 'l'emporzl 
Courts may, and would ſoon give Relief, by ſending forth a Prohibition. cut, 
your Lordthips will conſider, that there is a wide and manifeſt Difference be- 
twixt an Excommunication founded upon a Proſecution in the Ecclchaſtical 
Courts. and the pronounciug Cenſures purcly Spiritual. The external 
coercive Juriſdiction of Eccletiaſtical Courts being derived from the Laws 
of the Land, may, and is frequently by thoſe Laws reiſtrain'd ; but ſuch 
Reſtraint does not hinder the Paſtors of the Church from excrciting the 
Spiritual Power of the Keys, which they derive not from the Laws of the 
Land, but from the Inſtitution of Chritt ; and therefore tho” it be pro- 
vided in the Act of Exemption, that Perſons taking the Oaths, and mak- 
ing the Declaration in that Act mention'd, ſhall not be proſccuted in 
any Eccleſiaſtical Court for not conforming to the Church of England, 
yet it is not by that Act expreſs'd or intended that Non-conturmity to 
the Eftabliſhed Church ſbould no longer be looked upon as S hiſm; or 

that 
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that Separatiſts may not, by the Paſtors of the Church, be pronounced 
Schiſmatical. If Separatiſts from the Church of England were guilty of 
Schiſm before the Act of Exemption, they are as much guilty of it ſince ; 
the Laws of the Land which require Conformity, being not by that A 
repealed, though the Tranſgreflors of thoſe Laws are releaſed from thoſe 
Pains and Penalties to which they were before obnoxious : But were the 
Laws of the Land which require Conformity to the Church of England 
expreſly or virtually repealed ; yet whilſt the Laws of God requiring 
Church-Unity, and forbidding Schiſm, or uncancelled, and remain in 
their full Force, thoſe who make cauſeleſs and unneceſſary Diviſions are 
— guilty of Schiſm, and may by the Paſtors of the Church be cenſured 
as ſuch. | | 

My Lords, I ſhall add but one Word in relation to Archbiſhop Grinda!, 
not to diſturb his Aſhes, or blacken his Character, but to vindicate the 
Memory of that Glorious Queen, under whoſe Diſpleaſure he died, 

It was ſaid, My Lords, That the true Ground of that Archbiſhop's 
Suſpenſion, was partly becauſe he would not give up his Manor of Lambeth 
to the Earl of Leiceſier ; and partly becauſe he had cenſured one Julio, an 
Italian, for an illegal Marriage. Had theſe been the known Reaſons of 
his Suſpenſion, he would have had juſt Cauſe to complain loudly of that 
Cenſure; but without entering into the ſecret Hiſtory of that Reign, I 
ſhall put the whole Matter upon that Archbiſhop's own Sentiments, both 
as to the Cauſe of his Suſpenſion, and the. Juſtice of it. ' 

By the Account which is yet extant under his own Hand it appears, 
that there were in thoſe Days Men of a Fanatical Spirit, that called them- 
ſelves 7 fers; that that Archbiſhop had been ordered by the 
Queen and Council to ſuppreſs ſuch Exerciſes within his Province, as 
contrary to the Laws of the Land, and the eftabliſhed Diſcipline of the 
Church ; but this Archbiſhop thought fit not only to _ but abſolute- 
ly to refuſe to join in ſuppreſſing thoſe Exerciſes; and for this Diſobe- 
dience to the lawful Commands of his Sovereign he was ſuſpended. 

My Lords, His own Words which he uſcs upon this Occaſion are or 
remarkable, when he applies to the Council to intercede with her Majef- 
ty to be reſtored to her gracious Favour, viz. 

e And whereas I have ſuſtained the Reſtraint of my Liberty, and the 
« Sequeſtration of my Juriſdiction, now by the Space of fix Months; I 
« am fo far from repining thereat, or thinking myſelf injuriouſly or hardly 
ce dealt withal therein at her Majeſty's Hands, that I do thankfully em- 
<< brace, and frankly, with all Humility, acknowledge her Princely and 
„ Gracious Care and Clemency towards me, who having Authority and 
„Power to have uſed greater and ſharper Severity 9 1 me, and for 
« good Policy and Example thinking it ſo expedient, hath notwithſtand- 
& 10g dealt ſo mercifully, mildly and gently with me.” 

My Lords, In this Letter that Archbiſhop frankly acknowledges that 
he had given Offence, and was, for good Policy and Example, juſtly 
puniſhed by her Majeſty ; but had it been known that he was ſuſpended 
for not tamely parting with the Revenues of his See, or for pronouncing 
a Sentence in a Court of Juſtice againſt an unlawful Marriage, there could 
have been no Reaſon for him to have acknowledged the Juſtice of his Suſ- 
2 ; neither could it be for good Policy and Example expedient, that 

e ſhould be puniſhed for not alienating the Revenues of his Church, or 
for not pronouncing Fulio's Marriage with another Man's Wife lawful. 
Mr. Dodd. We ſhall ſpend a little wo Lordſhips Time ia reading 
to this Hend; we ſhall only read the Toleration-Act, to ſhew the Ex- 
ception in it; and offer the Afchbiſhop's Letter to the Council; and the 
Queen's Letter to the Biſhops, We have the Letters of Calvin and Beza ; 
but 1 believe we ſhall not have Occaſion to read them, but only the other 
three, "The firſt is the Act of Toleration. 


Clerk reads.) Anno Primo Gulielmi & Mariz. “ An Act for exempt- 
« ing their Majeſties Proteſtant Subjects, diſſenting from the Church 
© of England, trom the Penalties of certain Laws.“ 


c Oraſmuch as ſome Eaſe to ſcrupulous Conſciences in the Exerciſe of 
c Religion, mav be an effectual Means to unite their Majeſties Pro- 
« teitant Subjects in Intereſt and Affection, 

ge it enacted by the King and Queen's moſt Excellent Majeſties, by 
and with the Advice and Conſent of the Lords Spiritual and | "ues thy 
and the Commons in this preſent Parliament aſſembled, and by the Au- 
« thority of the ſame, That neither the Statute made in the Three-and- 
Twentieth Year of the Reign of the late Queen Elizabeth, intitled, 
« An Act to retain the Queen's Majeſty's Subjects in their due Obedi- 
„ ence:“ Nor the Statute made in the Twenty-ninth Year of the ſaid 
Queen, intitled, An Act for the more ſpeedy and due Execution of 
« certain Branches of the Statute made in the Three-and- Twentieth 
« Year of the Queen's Majeſty's Reign,” wiz. The aforeſaid Act; nor 
© that Branch or Clauſe of a Statute made in the firſt Year of the Reign 
«© of the ſaid Queen, intitled, „An Act for the Uniformity of Common 
© Prayer, and Service in the Church, and Adminiftration of the Sacra- 
« ments ;” whereby all Perſons having no lawful or reaſonable Excuſe to 
be abſent, are required to reſort to their Pariſh Church or Chapel, or 
© ſome uſual Place where the Common Prayer ſhall be uſed, upon Pain 
© of Puniſhment by the Cenſures of the Church, and alſo upon Pain that 
« every Perſon ſo offending ſhall forfeit for every ſuch Offence Twelve- 
« pence: Nor the Statute made in the third Year of the Reign of the late 
King James the Firſt, intitled, “ An Act for the better diſcovering and 
<« repreſſing Popiſh Recuſants:” Nor that other Statute made in the ſame 
« Year, intitled, © An Act to prevent and avoid Dangers which may 
„grow by Popith Recuſants:” Nor any other Law or Statute of this 
Realm made againſt Papyſts or Popiſh Recuiants, except the Statute 
made in the Five-and-twentieth Year of King Charles the Second, in- 
« titled, „An Act for preventing Dangers which may happen from Popiſh 
« Recuſants ;** and except alſo the Statute made in the Thirtieth Year 
of the ſaid King Cherles the Second, intitled, “ An Act for the more 
« effectual preſerving the King's Perſon and Government, by diſabling 
« Papiſts from ſi ting in either Houle of Parliament ;** ſhall be conſtrued 
« to extend to any Perfon or Perſons diſſenting from the Church of Erg- 
© land, that ſhall take the Oaths mentioned in a Statute made in this pre- 
« ſent Parliament, intitled, “ An Act for removing and preventing all 
« Qucſtions and Diſputes concerning the Aifeaibling and Sitting of 
« this preſent Parliament:” And ſhall make and ſuhſcribe the De 
s claration mentioned in a Statute made in the Thirtieth Year of the 


I 
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| Reign of King Charles the Second, intitled, „An AR to prevent 
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« Papiſts from fitting in either Houſe of Parliament.“ Which 
* and Declaration, the Juſtices of Peace at the General Seſſions of th 


& | © Peace to be held for the County or Place where fuch Perſon ſhall live. 


* are hereby required to render and adminiſter to ſuch Perſons as ſhall of. 
© fer — to take, make, and ſubſcribe the ſame, and t 

keep a Regiſter. And likewiſe none of the Perſons aforeſaid, ſhall vive 
or pay as any Fee, or Reward to any Officer, or Officers belonging to 
the Court aforeſaid, above the Sum of Six-pence, nor that more than 


* 
6 
0 
* once, for his or their Entry of his taking the ſaid Oaths, and mak, 
0 
* 
. 
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and ſubſcribing the ſaid Declaration. Nor above the further Sum 4 
Six-pence for any Certificate of the ſame to be made out, and ſigned 
| © by the Officer or Officers of the ſaid Court. 
© And be it further enacted by the Authority aforeſaid, That all and 
every Perſon and Perſons already convicted, or proſecuted in order to 
Conviction of Recuſancy, by Indictment, Information, Action of Debt 
or otherwiſe, grounded upon the aforeſaid Statutes, or any of them 
that ſhall take the ſaid Oaths mentioned in the ſaid Statute made this 
preſent Parliament, and make and ſubſcribe the Declaration aforeſaid in 
the Court of Exchequer, or Aſſiaes, or General or Quarter Seſſions to be 
held for the County where ſuch Perſon lives, and to be thence reſpec- 
tively certified into the Exchequer, ſhall be thenceforth exempted and 
diſcharged from all the Penalties, Seizures, Forfeitures, Judgments and 
Executions, incurred by Force of any the aforeſaid Statutes, without 
any Compoſition, Fee, or further Charge whatſoever. 
And be it further enacted by the Authority aforeſaid, That all and 
© every Perſon and Perſons that ſhall, as aforeſaid, take the ſaid Oaths, and 
make and ſubſcribe the Declaration aforeſaid, tha!l not be liable to an 
* Pains, Penalties, or Forfeitures, mentioned in an Act made in the Five. 
* and- Thirtieth Year of the Reign of the late Queen Elizabeth, intitled 
An Act to retain the Queen's Majefly's Subjects in their due Obedi. 
% ence:” Nor in an Act made in the Two-and-Thirtieth Year of the 
* Reign of the late King Charles the Second, intitled, * An AR to pre. 
e vent and ſuppreſs ſeditious Conventicles.” Nor ſhall] any of the (24 
© Perſons be proſecuted. in any Eceleſiaſtical Court, for or by reaſon of 
their Nonconforming to the Church of England. 
Provided always, and be it enacted by the Authority aforeſaid, That 
if any Aſſembly of Perſons, diſſenting from the Church of England, 
ſhall be had in any Place for religious Worſhip, with the Doors locked, 
barred or bolted, during any Time of fuch Meeting together, all and 
every Perſon or Perſons that ſhall come to and be at ſuch Meeting, ſhall 
not receive any Benefit from this Law, but be liable to all the Pains and 
Penalties of all the aforeſaid Laws recited in this Act for ſuch their Meet- 
ing, notwithſtanding his taking the Oaths, and his making and ſubſcrib- 
5 Declaration aforeſaid. | | 
Provided always, That nothing herein contained ſhall be conſtrued to 
exempt any of the Perſons aforeſaid from paying of Tythes or other Pa- 
rochial Duties, or any other Duties to the Church or Miniſter ; nor 
— any Proſecution in any Eccleſiaſtical Court or elſewhere for the 
ame. 
And be it further enacted by the Authority aforeſaid, That if any 
Perſon diſſenting from the Church of England, as aforeſaid, ſhall here. 
after be choſen or otherwiſe appointed to bear the Office of High Con- 
ſtable, or Petit Conſtable, Church-warden, Overſeer of the Poor, or 
any other Parochial or Ward-Office; and ſuch Perſon ſhall ſcruple to 
take upon him any of the ſaid Offices in regard of the Oaths, or any 
other Matter or Thing required by the Law to be taken or done in re- 
ſpect of ſuch Office, every ſuch Perſoa ſhall and may execute ſuch Of- 
hce or Employment by a ſufficient Deputy, by him to be provided, that 
ſhall comply with the Laws on this Behalf. 
© Provided always, the ſaid Deputy be allowed and approved by ſuch 
Perſon or Perſons, in ſuch Manner as ſuch Officer or Officers reſpec- 
tively ſhould by Law have been allowed and approved. 
And be it further enacted by the Authority aforeſaid, That no Perſon 
«* difſenting from the Church of England, in Holy Orders, or pretended 
Holy Orders, or pretending to Holy Orders, nor any Preacher or 
© Teacher of any Congregation of Diſſenting Proteſtants, that ſhall mak: 
© and ſubſcribe the Declaration aforeſaid, and take the ſaid Qaths at the 
General or Quarter-Seſſions of the Peace, to be held for the County, 
Town, Parts or Diviſion where ſuch Perſon lives; which Court is 
© hereby impowered to adminiſter the ſame ; and ſhall alſo declare his Ap- 
* probation of, and ſubſcribe the Articles of Religion, mentioned in the 
« Statute made in the Thirteenth Year of the Reign of the late Queen 
© Elizabeth, except the Thirty-fourth, Thirty-fifth, and Thirty- 11xth, 
and theſe Words of the Twentieth Article, viz. [“ The Church hath 
% Power to decree Rites or Ceremonies, and Authority in Controverſies 
* of Faith,” ] and yet ſhall be liable to any of the Pains or Penalties men- 
* tioned in an Act made in the Seventeenth Year of the Reign of King 
&« Charles IT. intitled, “ An Act for reſtraining Nonconformiſts from in- 
6 habiting in Corporations ;" nor the Penalties mentioned in the afore- 
* ſaid Act made in the Two-and-T wentieth Year of his ſaid late Majelty's 
© Reign, for or by Reaſon of ſuch Perions preaching at any Meeting for 
the Exerciſe of Religion; nor to the Penalty of One Hundred Pounds, 
mentioned in an Act made in the Thirteenth and Fourteenth of King 
+ Charles II. intitled, An Act for the Uniformity of public Prayers, 
« and Adminiſtration of Sacraments, and other Rites and Ceremonies; 
and for eſtabliſhing the Form of Making, Ordaining, and Conſecrat- 
ing of Biſhops, Prieſts, and Deacons in the Church of England,“ for 
« officiating in any Congregation for the Exereiſe of Religon, permitted 
© and allowed by this Act, 
© Provided always, That the making and ſubſcribing the ſaid Declara- 
tion, and the taking the ſaid Oaths, and making the Declaration of 
Approbation and Subſcription to the ſaid Articles, in Manner as afore- 
ſaid, by every reſpective Perſon and Perſons herein before-mentioned, 
at ſuch General or Quarter-Seſſions of the Peace as aforeſaid, ſhall be 
then and there entered of Record in the (aid Court, for which S:x-peace 
ſhall be paid to the Clerk of the Peace, and no more. 
Provided, That ſuch Perſon ſhall not at any Time preach in any 
Place, but with the Doors not locked, barred or bolted as aforeſaid. 
And whereas ſome diſſenting Proteſtants ſcruple the Baptizing of In- 
| «© fants; Be it enacted by the Authority aforeſaid, That every Perſon in 
« pretended 
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. «retended Holy Orders, or pretending to Holy Orders, or Preacher or 
P ker, that ſhall ſubſcribe the aforeſaid Articles of Religion, (except 


« before excepted, and alſo except Part of the Seven-and-twentieth Article, 
touching 11 Baptiſm) and ſhall take the ſaid Oaths, and make and 


« ſubſcribe, the Declaration aforeſaid, in manner aforeſaid, every ſuch. 


« Perſon ſhall enjoy all the Privileges, Benefits and Advantages, which 
« any other 47 the Miniſter, as aforeſaid, might have or enjoy by vir-, 
6 of this . i ; 

* Ad be it further enacted by the Authority aforeſaid, That every 
« Teacher or Preacher in Holy Orders, or pretended Holy Orders, that is 
« a Miniſter, Preacher or Teacher of a Congregation, that ſhall take the 
« Oaths herein required, and make and ſubſcribe the Declaration aforeſaid, 
« and alſo ſubſcribe ſuch of the aforeſaid Articles of the Church of England, 
« as are required by this Act in manner aforeſaid, ſhall be thenceforth ex- 
« empted from ſerving upon any Jury, or from being choſen or appointed 
« to bear the Office of Church-Warden, Overſeer of the Poor, or any 
« other Parochial or Ward-Office, or other Office in any Hundred, of any 
« Shire, City, Town, Pariſh, Diviſion or Wapentake. 

And be it further enacted by the Authority aforeſaid, That every Juſ- 
i tice of the Peace may at an Time hereafter require any Perſon, that goes 
to any Meeting for Exerciſe of Religion, to make and ſubſcribe the = 
« cjaration aforeſaid, and alſo to take the faid Oaths, or Declaration of Fi- 
« delity herein after-mentioned, in caſe ſuch Perſon ſcruples the taking of 
an Gath ; and upon Refuſal thereof, ſuch Juſtice of the Peace is hereby 

«© required to commit ſuch Perſon to Priſon without Bail or Mainprize ; 

and to certify the Name of ſuch Perſon to the next General or Quarter 

« Seſſions of the Peace to be held for that County, City, Lown, 

part or Diviſion where ſuch Perſon then refides : And if ſuch Perſon 

© ſo committed, ſhall, upon a Second Tender at the General or 

« Quarter Seſſions, refuſe to make and ſubſcribe the Declaration aforeſaid, 

« ſuch Perſon refuſing ſhall be then and there recorded; and he ſhall be 

taken thenceforth, to all Intents and Purpoſes, for a Popiſh Recuſant 

« Convict, and ſuffer accordingly, and incur all the Penalties and Forfei- 

« tures of all the aforeſaid Laws. 

« And whereas there are certain other Perſons, Diſſenters from the 
Church of England, who ſcruple the taking of any Oath; Be it enaled 
« by the Authority aforeſaid, That every ſuch Perſon ſhall make and ſub- 
« {cribe the aforelaid Declaration, and alſo this Declaration of Fidelity 
following; Viz. 

A. B. do Sincerely Promiſe, and Solemnly Declare before God and 
the World, that I will be True and Faithful to King Miiliam and 
Queen Mary; and I do ſolemnly profeſs and declare, that I do from 
my Heart abhor, deteſt and renounce, as impious and heretical, that 
« damnable Doctrine and Poſition, That Princes Excommunicated, 
© or deprived by the Pope, or any Authority of the See of Rome, may 
be depoſed or murthered by their Subjects, or any other whatſoever, 
© And I do declare, That no Foreign Mines. Perſon, Prelate, State 
© or Potentate, hath, or ought to have, * Power, Juriſdiction, Su- 
« periority, Pre-eminence or Authority, Eccleſiaſtical or Spiritual, 
within this Realm. 

And ſhall ſubſcribe a Profeſſion of their Chriſtian Belief, in theſe 

Words; 

I A. B. profeſs Faith in God the Father, and in Jeſus Chriſt his Eter- 
© nal Son, the True God, and in the Holy Spirit, One God bleſſed 
© for ever-more z and do acknowledge the Holy Scriptures of the Old 
© ang New Teſtament to be given by Divine Inſpiration, 

Which Declarations and Subſcription thall be made, and entered of 
© Record, at the General or Quarter Seſſions of the Peace for the County, 
City, or Place where every ſuch Perfon ſhall then reſide. And every ſuch 
© Perſon that ſhall make and ſubſcribe the two Declarations and Profeſſion 
© aforeſaid, being thereunto required, ſhall be exempted from all the Pains 
© and Penalties of all and every the afore-mentioned Statutes made againſt 
« Popiſh Recuſants, or Proteſtant Nonconformiſts ; and alſo from the Pe- 
© nalties of an Act made in the Fifth Year of the Reign of the late Queen 
© Elizabeth, entitied, An Af fer the Afſi rance of the Queen's Royal Power, 
$ over all Eſtates and Sutjefts within Hei Dominons ; for or by reaſon of ſuch 
© Perſons not taking, or refuſing to take the Oath mentioned in the ſaid 
* Act; and alſo from the Penaltics of an Act made in the Thirteenth and 
« Fourteenth Years of the Reign of King Charles II. entitled, An A for 
© pr everting Miſchiefs that may ariſe Ly certain Perſons (called Quakers) re- 
© fuſing to take 158 4 Oaihs ; and enjoy all other the Benefits, Privileges and 
© advantages, under the like Limitations, Proviſos and Conditions, which 
any other Difſenters ſhall, or ought to enjoy by virtue of this Act. 

Provided always, and be it enacted by the Authority aforeſaid, That 
jn caſe any Perſon ſhall refuſe to take the Oaths, when tender'd to them, 
© which every Juſtice of the Peace is hereby empower'd to do, ſuch Per- 
& ſon ſhall not be admitted to make and ſubſcribe the Two Declarations 
© aforeſaid, tho' required thereunto, either before any Juſticeof the Peace, 
© or at the General or Quarter Seſſions, before or after any Conviction of 
« Popith Recuſancy, as aforeſaid, unleſs ſuch Perſon can, within 1 hirty- 
© one Days after ſuch Tender of the Neclarations to him, produce I'wo 
© ſufficient Proteſtant Witneſles, to teſtify upon Oath, that they believe 
© him to be a Proteſtant Diſſenter, or a Certificate under the Hands of 
Four Proteſtants who are conformable to the Church of England, or have 
© taken the Oaths, and ſubſcribed the Declaration above- mentioncd; and 
© ſhall alſo produce a Certificate under the Hands and Seals of Six, or more 
* ſuAcicnt Men of the Congregation to which he belongs, owning him 

© for one of them. ; : 

© Provided alſo, And be it enacted by the Authority aforeſaid, That un- 

© til ſuch Certificate under the Hands of Six of his Congregation (as afore- 
ſaid) be produced, and Two Proteſtant Witneſſes come to atteſt his be- 
ine à Proteſtant DBiſſenter, or a Certificate under the Hands of four Pro- 
« teſtants (as aforeſaid) be produced, the Juſtice of the Peace ſhall, and 
© hereby is required to take a Recognizance with Two Sureties, in 
* the Penal Sum of Fifty Pounds, to be levicd of his Goods and Chat- 
« tels, Lands and Tenements, to the Uſe of the King and Queen's Ma- 


jeſties, their Heirs and Succeſſors, for his producing the ſame; and if he 


Vol. V. 


— 


or High Crimes and Miſdemeanors. 


(762) 
* cannot give ſuch Security, to commit him to Priſon, there to remain un- 
Stil he has produced ſuch Certificates, or Two Witneſſes, as aforeſaid. 

Provided always, And it is the true Intent and Meaning of this AR, That 
* all the Laws made and provided for the frequenting of Divine Service 
* on the Lord's Day, commonly call'd Sunday, ſhall be ſtill in force, and 
* executed againſt all Perſons that offend againſt the ſaid Laws; except 
* ſuch Perſons come to ſome Congregation, or Aſſembly of Religious 
* Worſhip, allowed or permitted by this Act. | 

* Provided always, And be it further enacted by the Authority afore- 
© ſaid, That neither this Act, nor any Clauſe, Article, or Thing herein 
contained ſhall extend, or be conſtrued to extend, to give any Eaſe, 
* Benefit or Advantage to any Papiſt or Popiſh Recuſant whatſoever; or 
* any Perſon that ſhall deny, in his Preaching or Writing, the Doctrine of 
the Bleſſed Trinity, as it is declared in the aforeſaid Articles of Religion. 

* Provided always, And be it enacted by the Authority aforeſaid, That 
© if any Perſon or 8 at any Time or Times after the Tenth Day of 
June, do and ſhall, willingly andof Purpoſe, maliciouſly or contemptu- 
* oully, come into any Cathedral or Pariſh Church, Chapel, or other 
* Congregation permitted by this Act, and diſquiet or diſturb the ſame, or 
* miſute any Preacher or Teacher, ſuch Perſon or Perſons, upon Proof 
thereof before any Juſtice of Peace, by Two or more ſufficient Witneſſes, 
* ſhall find Two Sureties, to be bound by Recognizancein the Penal Sum of 
Fifty Pounds; and in Default of ſuch Sureties ſhall be committed to 
* Priton, there to remain till the next General or Quarter Seſſions; and 
upon Conviction of the ſaid Offence at the ſaid General or Quarter Seſ- 
* ftons, ſhall ſuſter the Pain and Penalty of 'I'wenty Pounds, to the Uſe 
* of the King and Queen's Majeſtics, their Heirs and Succeſſors. 

Provided always, 'I'bat no Congregation or Aſſembly for Religious 
* Worſhip, ſhall be permitted or allowed by this Act, until the Place of 
* ſuch Meeting ſhall be certified to the Biſhop of the Dioceſc, or to the 
* Archdeacon of that Archdeaconry, or to the Juſtices of the Peace, at the 
General or Quarter Scffions of the Peace for the County, City, or Place 
in which ſuch Meeting ſhall be held, and regiſter'd in the ſaid Biſhop's 
* or Archdeacon's Court reſpectively, or recorded at the ſaid Gencral 
* or Quarter Seſſions; the Regiſter or Clerk of the Peace whereof reſpec- 
* tively, is hereby required to regiſter the ſame; and to give Certificate 
thereof to ſuch Perſon as ſhall demand the ſame, for which there ſhall 
be no greater Fee, or Reward taken, than the Sum of Six-pence.” 

Mr. Dodd. The next is the Queen's Letter to the Biſhops : We have it 
from the Cotton Library, and a Perſon here, that has the Cuſtody of it, 
and proves it a I rue Copy. | 

(Than Mr. Rawlinſon was Sworn. ) 

Mr. Dedd. Pray, give my Lords an Account, whether you examin'd 
that Paper? and where ? and whether it be a True Copy? 

Rawlinſon. I examin'd it in the Cotten Library, and (Errors excepted) I 
believe ita True Copy, 

Mr. Dedd. Do you believe it to be a Truc Copy ? 

Rawlinſ;n. Yes, I do believe it. 


Clerk reads.] * A Letter frem the Queen's Majifly, ſent to the Biſhops 
* through England, for the ſuppreſſing of the Exerciſ- called Prophecyeing. 


IGHT Reverend Father in God, We grecte you 

well. We hear to our great Griefe, that in ſun- Cotton Library, 
* diy Parts of our Realme there are no ſmall Numbers of 2 F. 2. 
Perſons preſuming to be Teachers, and Preachers of E 
© the Church, tho' neither lafulie thereunto called, nor 

© yet for the ſame, which contrary to our Laws eſtabliſhed for the publique 
6 . head Service of Almightie God. and the Adminiſtration of his holie 
* Sacreement within this Church of England, doe dailie deviſe, imagine, 
* propound and put in Execution ſundrie new Rites and Forms in the 
© Church, as well by their preaching, readings, and miniſtring the Sa- 
© craments, as well by procurcing unlawful Aſſemblies of a great Number 
© of our People out of cither their 3 Pariſhes, and from Place far 
« diſtant ; and that alſo of ſome of good-will, calling (though therein not 
© well advifcd) to be Hearers of their Diſputations, and new deviſed Opi- 
© nions upon points of Devinitics, farre and unmecte of unlarge People; 
© which manner of Invaſions they in ſome Places call 1 and 
© in ſome other places Exerciſes. By which manner of Aſſemblies great 
Numbers of our People, eſpecially the vulgar ſort, meete to be otherwiſe 
© ouccupied with honeſt Labour for their Livinge, are brought to Idleneſs 
© and ſeduced, and in a manner ſchiſmatically Jevided amongſt themſclves 
© into varietie of dangerous Opinions, not only in Towns and Pariſhes, 
but even in ſome Families; and manifeſtly thereby incorraged to the 
Violation of our Laws, and to the Breach of common Order, and fina- 
© lie to the Offence of all our quiet Subjects that deſire to ſerve God ac- 
« cordiiig to the uniferme Orders eſtabliſhed in the Church, whereof 
© the Scquele cannot be but over-dangerous to be ſuffered. Wherefore, 
« conſidering it ſhould be the Duty of the Biſhops, being the principal or- 
« dinary Officers in the Church of God, as you are one, to fee this Diſ- 
© honers againſt the Honorof God and the Quictneſs of the Church re- 
formed: And that we ſce that by the Increaſe of theſe, through Suf- 
© ferance, great danger may enſue even to the decay of the Criſtianne 
c Faithe, whereof we are by God appointed the Defendor ; beſides the 
© other Inconvenicnccs, to the diſturbance of our peaceable Government. 
We therefore, according to Authoritie we have, do Charge and Com- 
© mand vou, as the Biſhopp of that Dioceſſe, with all manner of Dili- 
« pence, to take Order through your Dioceſſe, as well in Places exempt, 
© 25 otherwiſe 3 that no manner of Publique and Devine Service, nor other 
© Form of the Adminiftration of the Holy Sacraments, nor any other 
© Rightes or Ceremonies be in any ſort uſed in the Church, but directlie 
according to the Orders eſtabliſhed by our Laws. Nether that any ma- 
ner of Perſon be ſuffred within your Dioceſſe to preach, teach, read or 
« exerciſe any Function in the Church, but ſuch as ſhall be lawfully Ap- 
© proved and Licenſed, as Perſons able for their Knowledge, and conform- 
« able to the Miniſtrie in the Ritcs and Ceremonics of the Church of Eng- 
© land, And where there ſhall not be ſufficient able Perſons for Learning in 
any Cures, to prcach or inſtruct their Cures as were requiſet, there thall 
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© you lymitte the Curates to read the publique Homlines, according to | 


the Injunctions heretofore by us given for like Cauſes: And further- 
more conſidering, for the great Abuſe that have byn in ſundrie Places of 
© our Realme, by Reaſon of our forſaid Aﬀemblies called Exerciſes, and 
© for that the ſame are not, nor have not been Appointed nor Warranted 
© by us or by our Laws, We will and ſtraightlie Charge you, that you do 
charge the ſame forthwith to ceaſe, and not to be uſed : But if any ſhall 
attempt, or continew or renew the ſame; We will you not onlie to com- 
mitte thereunto Priſon, as Maynteyners of Diſorders, but alſo to ad- 
vertiſe Us or our Counſaile of the Names and Qualities of them, and 
of their Mayntainers and Abbettors, that thereupon for better Example 
their Puniſhment may be more ſharp for their Reformation, And in 
theſe Things we charge you tobe ſo careful and villiant, as by your Ne- 
gligence if we ſhould hear of any Perſon attempting to fend in the Pre- 
wiſies without your Correccion or Information to us, we be not forced 
to make ſome Example or Reformation of you, according to your Deſerts. 

Given under our Signet, at the Manner of Greenwich, the 7th of 

May, 1577. | : 

Mr. Phipps. Your Lordſhips obſerve, this is a Letter from Queen Eli- 
zaleth to the Biſhops, taking Notice of the Danger that might ariſe from 
the Propheſyings, and ditects them to take Care to ſuppreſs thoſe unlawful 
Aſſemblies ; and now we will read to your Lordſhips the Letter from the 
Archbiſhop to the Council, wherein he tells them, that he could not 
comply with her Majeſty's Command. 


[ Clerk reads,) To the Lords of the Privy-Council. 
6 IGHT Honorable and my ſinguler good Lords, I cannot deny 
, but that I have been commanded both by the Quenes Majeſtic 
© hericlf, and alſo by divers of your Honorable Lordſhips in her Name, 
to ſuppreſle all thoſe Exerciſes within my Province, that are commonly 
called Propheſies; but I doproteſt before God, the Judge of all Hartes, 
that I did not of any Stubbernneſs or Wilſulneſs refuſe to Accompliſh the 
© ſame, but onlye upon Conſcience; for that I found ſuch Kind uf Ex- 
« erciſe ſet down in the Holie Scriptures, and the Uſe of the ſame to have 
* contynued in the Primitive Church, and was perſwaded that (the Abuſes 
being reformed which 1 always offered myſelf ready to labour in) the 
* faid Exerciſe might yet ſerve to the great Profit of the Church, and 
« feared that the utter ſuppreſſing of them would bread Offence, and 
© thereſore was a moſt humble Suter unto her Majeſtie, that I might not 
© be made the chiefe Inſtrument in ſuppreſling the ſame: Yet not 3 
« dicing or condemning any that in reſpect of Pollicie or otherwiſe ſhould 
© be of contrary Judgment, or being of Authority, ſhould ſuppreſs them: 
For I know right well, that there be ſome things of that Nature, where- 
© in diverſe Men may be of diverſe Opinions, and abownd in their owne 
« Senſe, (being not repugnant to the Analogie of Faith) without any 
« Prejudice to their Salvation, or any Prejudice of ether to other, Not- 
* withſtanding however others being otherwiſe perſwaded, might ſafely 
do yt; yet I thought it not ſafe for me (being ſo perſwaded in 
Minde) to be the Doer of that whereof my own Heart and Con- 
* ſcience would condemn me. And whereas I have ſuſteyned the 
«© Reſtraint of my Libertie, and Sequeſtration of my Juriſdiction nowe 
© by the Space of ſix Monethes, I am ſo farre from repininge there- 
at, or thinkinge myſelf injuriouſly or hardlie dealt withal therein at 
ber Majeſties Hands, that I do thankfully embrace, and franklie, with 
© all Humilite, acknowledge her Princely, Gracious, and rare Clemencie 
© towards me, who having Authoritie and Power to have uſed greater and 
« ſharper Severitic againſte me, and for good Pollicie and Example think- 
* ivg it ſo expedient, hath notwithſtanding dealt ſo mercifullie, myldelye, 
and pentlic with me. But the greateſt Griefe that ever I have had or 
© have, is the Loſs of her Majeſties Favour, and the ſulteyninge of the Diſ- 
« pleaſure of fo gracious a Soveraigne, by whom the Church and Realm 
© of Englande hath been ſo longe and fo happilie governed; and by whom 
* myſelf privatelie and ſpeciallie above other Subjects have received ſo 
© many and ſo great Benefitts above all my Deſervings, for the Recovery 
of whoſe gracious Fzvour, I moſt humbly beſeech your Lordſhips to be 
© a Meanes to her Majeſtie for me: The which obteyned, I ſhall eſteme 
© far above all worldly Benefits whatſoever. And I proteſt here before 
God and your Honours, that not onely my dewtifull and humble Obe- 
« dicnce to her Majeſtie ſhall be ſuche, as ſhe ſhall have no Cauſe to re- 
« pente her of her graciouſe Goodneſs and Clemencie ſhewed unto me; 
© but alſo that by moſte fervente, heartie, and dailie Prayer (as I have 
done hitherto) ſo I will contynew, 5 to my bownden Dewtie, 
to make moſte earneſte Sute unto Almightie God for the longe Preſerva- 
tion of her Majeſties moſt happie Raigne, to the unſpeakable Benefitt of 
the Church and Realm of England, &.“ 

29 Novemb. 1577. EDM. CANTUAR, 

Mr. Dodd. We hope theſe two Letters have ſet that Matter in a true 
Light, that the Reaſon of the Archbiſhop's Diſgrace was, for not com- 
plying with the Commands of the Queen, We will add no more upon 
this Article, but proceed to the Third. 

Mr. P/ipps. My Lords, The Dates of theſe Letters are material; for 
your Lordſhips take Notice, they were written in the Year 1577; and 
her Majeſty's Commands for ſuppreſſing the Propheſyings not being obey- 
cd, the Puritans in few Years became ſo dangerous, that the 58 
was nece:i.tated to make the Act of the 35th Year of her Reign, (with thoſe 
ſevere Penaltics, which have been ſo much cenſured by one of the learned 
Managers) to give a Check to them, 
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Y Lords, The Third Article that the Doctor is charg- 
Ze with, is, That“ he does ſuggeſt and aſſert, That 
the Church or England is in a Condition of great Peril and Adverſity un- 
der her Majeſty's Adminiſtration; and that, in order to arraign and 
blacken the Vote or Reſolution of both Houſes of Parliament, approved 
by her Majeſty, he, in Oppoſition thereto, does ſuggeſt the Church to 
„ be in Danegr.“ And, my Lords, this we take the Liberty totally to 
deny: The Doctor aſſerts no ſuch Thing in his Sermon, nor Lo it (as 
we apprehend) been proved upon him. 

But true it is, that he aſſerts, That when national Sins are ripened to 
Maturity, with other Immoralities and irreligious Practices thereia-men- 
tioned, then ſuch a People and Church are in very great Danger, as we 
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apprehend, from the Sins and Vices of wicked Men. My Lords, Thi 
| we conceive no ways to be oppoſite to the Votes of the bus Hooks, of p y 
liament, nor to Ker Majeſty's Declaration: We think we have follo 
the Act of Parliament of the gth and 10th of King William, for ry 
ing Blaſphemy and Prophaneneſs, and other Acts of Parliament, in aer 
ing this Mitter. It muſt be agreed, that the Church, «s a Church M. 
litant, is always in Danger, till it is a Church Triumphant: It is alu, 
taken Notice ſo to be; ſhe has many Enemies; ſhe ought to be alva 
her Guard and Watch, and all good People ought to pray for her "a 
tt. The Prayers directed by her Majeſty to be uſed, and that are uſes 
- all Churches, are, * That no Sedition may diſturb the State, nor Schiſ 
© diftrat this Church ;* and that we all ought to lay it to Heart how 
great Dangers we are in by our unhappy Diviſions : Theſe are the Pra 
ers that are put up every Day in the Churches. Now to object from this. 
that we look on the Church to be in Danger under her Majeſty's Aqmiq;. 
ſtration, is ſo directly contrary to what the Doctor has aſſerted in his See. 
mon, wherein he does, as a good and loyal Subject, pray, and pray bear- 
| tily for the beſt of Queens, that ſhe may long live for the Comfort and 
Support of this Church and Nation ;* after this, one would think, whe, 
he has ſo poſitively laid it down in plain Words, there could be no Ground 
to quarrel] with him on this Head. And as to that which was urged b 
one of the Gentlemen Managers for the Houſe of Commons, oblervin. 
that the Doctor's Expreſſions were taken out of the Lamentations, and that 
when the Lamentations were written, the King was a Priſoner, and the 
People in Captivity ; and therefore the Doctor intended the Parallel to 
anſwer the preſent Times; ſurely no ſuch Inference can be drawn from 
theſe Paſſages : I hope the People are in no Captivity whatſoever ; nor is 
our Queen (bleſſed be God) a Priſoner, And if it was intended by the 
Gentleman Manager, (as I ſuppoſe it was) that the Doctor herein meant 
the Pretender; the Doctor utterly denies it, and has all along diſclaimed 
his Right, and aſſerted her Majeſty's Right in very expreſs Terms. But 
in this Place cited by the Doctor, is repreſented the Prophet's Lamenta- 
tion for the Sins of the People, and the Judgments that had overtaken the 
Fetus for their Sins and Rebellion. The like Prayers may be obſerved to 
have been made by King David, and yet the Church of the Fews was in 
the greateſt Proſperity in his Time : However, there is ſcarce a Pſalm but 
he laments the Sins of the People, for Fear leſt they ſhould bring down 
Judgments on the Fewiſh Church and State. This is pathetically expreſs. 
ed almoſt thoughout all the Pſalms. 

As to the Allegation, That the Members of both Houſes were con. 
© ſpiring the Ruin of the Church,” he totally denies it; nor has the Doc- 
tor, in all his Sermon, mentioned the Votes of the two Houſes : There. 
fore for the Article to charge the Doctor with aſſerting, * That the Mem- 
© bers of both Houſes, who _ the Vote relating to the Danger of the 
© Church, were conſpiring her Ruin, when they voted her out of Dan. 
« ger, is a miſtaken Fact. That Vote was almoſt four Years ago. There 
could be no Reaſon to think he reflected on that Vote; nor is there any 
Thing that can induce your Lordſhips (as we humbly apprehend) in the 
Doctor's Sermon, to believe ſuch a Charge. The Paſſage in the Doctor's 
Sermon relates to the Wars in the ns Dimes: And as in thoſe Da 
there were many ill Men, and God permitted them to bring their ill De- 
ſigns about, ſo it is plain, that there were many good Men innocent, as 
my Lord Clarendon expreſſes it, that had no ſuch Fi Deſigns. Now, when 
your Lordſhips and the Commons paſſed that Vote, no Doubt it was a 
juſt Vote, and gave a great Satisfaction: But nobody could expect that 
Paſſage to be turned on the Doctor as a Reflection on your Lordſhips, 
the Commons, and her Majeſty, in relation to that Vote. But what he 
reflects upon is quite another Thing: He takes Notice, that the Church 
is in Danger from evil Men, from evil Practices, and evil Books that are 
daily publiſhed. We hope your Lordſhips will not take it, that when we 
urge this, we intend to reflect either on the Paſtors of the Church, or the 
Miniſtry of the Queen; for it would be hard that they ſhould be anſwer- 
able for all thoſe Pamphlets, But when ſuch are publiſhed to poiſon the 
"Notions of the People, and a Miniſter in the Pulpit takes Notice of them, 
to prevent the ill Conſequences of them; whether this can have ſuch a 
Conſtruction as has been contended for, we may ſafely ſubmit to your 
Lordſhips. The now aſſerting the Chriſtian Faith to be in Danger by 
Vice and Irreligion, cannot be contrary to the Votes in the Article al- 
ledged, nor affect him, who makes the Aſſertion, with any Crime, or 
(as we think) ſubject him to any Puniſhment, 

My Lords, We ſhall be the ſhorter in opening this Article, becauſe we 
fear we ſhall be very long in our Evidence upon this Head ; we ſhall pro- 
duce and give in Evidence feveral Books that daily come out, which con- 
tain the higheſt Blaſphemy, Irreligion and Hereſy that can be publiſhed. 
I will not take upon me to open them, they are ſo horrid, I leave the Paſ- 
ſages to be read, that your Lordſhips may ſee what Grounds there are for 
a Preacher in the Pulpit to take Notice of theſe Matters. When the 
Church is run down, the Clergy vilifed ; when they tell us a grey Coat 
has as much Authority to adminiſter the Sacrament as a black Coat; and 
that a Country-Man may make as good a Prieſt as the Parſon of the Pa- 
riſh : Theſe Things may excuſe the Zeal of the Doctor in fo warmly te- 
prehending them. | 

We ſhall read Abundance of this Sort of Learning, and we ſhall do it 
only to ſhew, that there was Reaſon for the Doctor in the Pulpit to fore- 
warn the People, to caution that they may not have ill Impreſſions made 
upon them, by ſuch wicked and ſcurrilous Writings, We ſhall humbly 
offer our Evidence to your Lordſhips, and then ſubmit this Article. 

Mr. Phipps. Lords, I am now to ſpeak to the Third Article ex- 

hibited by the Commons of Great Britain againſt Doc- 
tor Sacheverell: And I humbly beg your Lordſhips Patience, while I take 
Notice of the ſeveral Branches of this Article, and ſhew your Lordſhips, 
that the Doctor is not guilty of any Offence therein charged, 

As to ſuch Part of tnis Article as charges the Doctor, That he doth 
« falſely and ſeditiouſly ſuggeſt and aſſert, that the Church of England is 
© in a Condition of great Peril and Adverſity under ber Majeſty's Ad mi- 
© niſtration; and that to arraign and blacken the Vote and Reſolution of 
both Houſes of Parliament, approved by her M:jefty, he, in Oppoſi- 
© tion thereto, doth ſuggeſt the Church to be in Danger ;* * 

I beg Leave to take Notice, That the Firſt Part of the Fourth Articls 
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lains this Branch of the Third Article, and ſhews what the Commons 
meant by the Church being in Danger under Her Majeſty's Adminiſtra- 
tion: For the Firſt Part of the Fourth Article ſays, That © the Doctor 
« ſuggeſts, that her Majeſty's Adminiſtration in Eccleſiaſtical and Civil 
Affairs tends to the Deſtruction of the Conſtitution.* So that by charg- 
ing that the Doctor aſſerts the Church is in Danger under Her Majeſty's 
Adminiſtration, it muſt be intended that he aſſerts the Church to be in 
Panger by Reaſon of Her 1 74 Adminiſtration. And therefore, if 
there be any Expreſſion in the or's Sermon which ſuggeſts the Church 
to be in Danger ; yet if it be not alſo therein aſſerted that the Danger pro- 
ceeds from her Majeſty's Adminiſtration, the Doctor cannot be an Of- 
fender within the * and Intention of this Article: And the Doc- 
tor denics, that he hath aſlerted any thing in his Sermon, from whence 
any ſuch Suggeſtion can be inferred. 

To give your Lordſhips full Satisfaction in this Point, I ſhall firſt take 
Notice of the ſeveral Clauſes in the Doctor's Sermon at St. Paul's, which 
have been cited to make good this Article. 

The firſt Paſſage quoted for this Purpoſe, is in Page the 5th, where the 
Doctor thus expreſſeth himſelf: I ſhall take the 2 in its full 
« Latitude, without confining it to the expreſs Deſign of the Place, tho' it 
« were very obvious to draw a Parallel here betwixt the ſad Circumſtan- 
« ces of the Church of Cerinth formerly, and of the Church of England at 
« preſent 3 wherein her Holy Communion has been rent and divided by 
© fattious and ſchiſmatical Impoſtors; her pure Doctrine has been cor- 
« rupted and defiled ; her Primitive Worſhip and Diſcipline prophaned and 
© abuſed ; her ſacred Orders denied and vilified; her Prieſts and Profeſſors 
© (like St. Paul) calumniated, miſrepreſented and ridiculed ; her Altars and 
« Sacraments Eng to Hypocrites, Deiſts, Socinians and Atheiſts; and 
« this done, I with I could not ſay, without Diſcouragement, I am ſure 
« with Impunity, not only by our profeſſed Enemies; but, which is worſe, 
« by our pretended F nk and Falſe Brethren.” 

This is the Paſſage which is chiefly inſiſted on to make good this Branch 
of the Article. My Lords, Is there not too much Truth in this Clauſe ? 
Hath not the Communion of the Church been rent and divided by ſome 
Factious and Schiſmatical Teachers in Separate Congregations, who have 
no Orders at all; and by others who refuſe to take the Oaths, and will 
not comply with the Act of Toleration; by Popiſh Prieſts, who have 
drawn away Perſons from our Communion to their Church ? Have not her 
Sacred Orders been denied and vilifyed by the Papiſts, who pretend Arch- 
biſhop Parker was conſecrated at the Nag's- Head? Are not her Altars and 
Sacraments proſtituted to Atheiſts, Deiſts and Socinians, who communi- 
cate to qualify themſelves for Offices and Places of Truft ; and yet, Is 
there any thing in this Clauſe can ſupport this Article? Are theſe Evils 
charged upon Her Majeſty ? or is it aſſerted, that theſe Miſchiefs are owing 
to, or proceed from, Her Majeſty's Adminiſtration ? 

The next Paragraph cited to maintain this Article, is in the 14th Page, 
where the Doctor ſays, * In ſhort, as the Eng Government can never 
© be ſecure on any other Principles, but ſtrictly thoſe of the Church of 
England; ſo I will be bold to ſay, where any Part of it is truſted in Per- 
© ſons of any other Notions, they mult be falſe to themſelves, if they are 
© true to their Truſts ;* or if they are true to their Opinions and Intereſt, 
© muſt betray that Government they are Enemies to upon Principle. In- 
« deed, we mult do them that Juſtice, to confeſs, That ſince the Sectariſts 
© have found a way (which their Fore-fathers, God knows, as wicked as 
© they were, would have abhorr'd) to ſwallow not only Oaths, but Sacra- 
ments, to qualify themſelves to get into Places and Preferments ; theſe 
* fanctity'd " rae rom can put on a Shew of Loyalty, and ſeem tolerably 
« eaſy in the Government, if they can ingroſs the Honours and Profits of 
© it: But let Her Majeſty reach out Her little Finger to touch their Loins, 
© and theſe Sworn Ad verſaries to Paſſive Obedience, and the Royal Fami- 
© Iy, ſhall fret themſelves, and Curſe their Queen and their God, and 
. hal look upwards.” 

Here is not one Word of the Church being in Danger by Her Majeſty's 
Adminiſtration: He only ſhews the Danger the Engliſh Government may 
be in by Occaſional Conſormiſts put into Offices and Places of Truſt. 
For Occaſional Conformiſts, who are Diſſenters, Republicans, Atheiſts 
and Deiſts, that communicate only to qualify themſelves for Places, if they 
are true to their Opinions, cannot be true to the Church of England in 
which they communicate, cannot be true to the Government by which 
they are entruſted in ſuch Offices; for they will be always promoting their 


' own Principles in Religion, and their own Formsof Government in the State. 


Both Lords and Commons were of Opinion, it was not ſafe to truſt 
Occaſional Conformiſts with the Guardianſhip of our Church or Crown, 
when they agreed to the Bill for preventing Occaſional Conformity, which 
EnaGis, * That if any Perſon, who had any Office Civil or Military, or 
any Command or Place of Fruſt under Her Majeſty ; or if any Perſon 
bearing any Office of Magiſtracy, or Place of I ruit in Corporations, who 
© by the Laws are obliged to receive the Sacrament of the Lord's Supper, 
according to the Rites and Uſage of the Church of Zngland, ſhould, after 
their Admiſſion into their reſpective Offices, and during their Continu- 
© ance in ſuch Offices, reſort unto any Conventicle, Aſſembly or Meeting, 
© under Colour or Pretence of any Exerciſe of Religion, in any other Man- 
© ner than according to the Liturgy and Practice of the Church of England, 
* they ſhould, being convicted thereof, be diſabled from henceforth to hold 
© ſuch Office or Offices. Tho? this was never Enacted into a Law, yet 
25 it was the Opinion cf both Houſes of Parliament, I beg Leave to offer 
it as a Reaſon, to confirm what the Doctor hath aſſerted. 

My Lords, I ſhall trouble your Lordſhips only with one Paſſage more, 
which was urged to prove this Article, which is in Page the 15th, where 
the Doctor hath theſe Words; Jo lay before you the great Peril and Miſ- 
« chiefs of theſe Falſe Brethren in Church and State; which [| ſhall endeavour 
© todo, by proving that they weaken, undermine, and betray in themſelves, 
and encourage, and put it into the Power of our profeis'd Enemies, toover- 
turn ana deſtroy the Conſtitution and Eſtabliſhment of both. Theſe Falſe 
Brethren are the Occaſional Conformiſts mention'd in the Page preceding. 

I heartily wiſh, that all whocommunicate in the Church, were true Sons 
of the Church; but if, as the Doctor ſuggeſts, there are any that commu- 
nicate at her Altars, who diſown her Miſſion, who retuſe to comply with 
her Liturey, and are Enemics to her Contiitution ; if Arians, Sociniuns, 
Deijts, and almeſt all Diſſenters, and other Enemies to the Church, com- 
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municate with her to get Places and Preferments in Church and State, what 
Prejudice the Church may receive from ſuch Falſe Brethren, I ſubmitto your 
Lordſhips Judgment; begging Leave only to offer to your Lordſhips, what 
was ſaid by the Commons at a Conference with your Lordſhips, upon the Bill 
for preventing Occaſional Conformity; and which, I hope, in an Impeach- 
ment by the Commons, will have ſome Weight with your Lordſhips. 

The Commons upon that Conference were pleaſed to take Notice, 
That when the Corporation-Act was made, the Parliament had freſh in 
* their Minds the Confuſions and Calamities that had been brought upon 
the Nation, by ſuch as pretended to be at the ſame time in the true In- 
tei tereſt of Religion and their Country. That the Parliament by that Act, 
* and afterwards by the Teſt- AR, thought they had ſecured our Eſtabliſh- 
ment both in Church and State; and that they had provided a ſufficient 
& Barrier to defeat and diſappoint any Attempts upon them, by Enacting, 
% That all in Office ſhould recei ve the Sacrament of the Lord's Supper, accordivg 
to the Rites and Uſages of the Church of England; and never imagined a 
ce Set of Men would riſe up, whoſe Conſciences were too tender to obey 
© the Laws, but harden'd enough to break through any.” 

Thus, my Lords, having ſhewn that the Paſſages cited by the Managers do 
not maintain this Article, and that the Doctor hath not aſſerted the Church to 
be in Danger by Her Majeſty's Adminiſtration ; I will next ſhew, from what 
Cauſes the Doctor doth ſuggeſt the Danger of the Church to ariſe: And 
of theſe, Schiſm is one. 

That Schiſm may diſtract the Church, a Prayer lately added to our Li- 
turgy tells us. That Separation from the Eſtabliſh'd Church, which impo— 
ſeth no Sinful Terms of Communion, is Schiſm, all the Learned Men of 
our Church agree ; and that there are many People in this Nation that are 
guilty of Schiſm, I think nobody will deny. And altho' it cannot be ima- 
gined, nor is it aſſerted by the Doctor, that ſuch Schiſm ſhould grow to 
ſuch a Head as to endanger the Church, during Her Majeſty's happy Ad- 
miniſtration ; yet, what ill Conſequence it may be to the Church in ano- 
ther Age, nobody can pretend to know, though every body may have too 
much Keaſon to fear. 

So, my Lords, when Men attack the Articles of our Religion and our 
Homilies, and repreſent them as Spurious; when they call the Doctrine of 
Non- Reſiſtance and Paſſive-Obedience a Blaſphemous Doctrine, what In- 
fluence that may have hereafter upon our Government both in Church 
and State, your Lordſhips are the beſt Judges. 

I ſubmit to your Lordſhips, if the Queen can be ſafe, when it ſhall be 
averr'd in Print, that there is one on the other Side of the Water that is a 

ure Divino King, and hath an Hereditaiy Right. Can the Queen or 

hurch be ſafe, when all the whole Adminiſtration is vilify'd and abus'd 
as it is in the Olſervator, in this Manner? Countryman aſks the Queſtion, 
* Have you any more Knaves to talk of ?!—04y. Honeſt Countrymur, What 
* would you have me todo? If I muſt run through all the Liſts of Knaves, 
© I muſt bring in all the Courts, all the Employments, all the Clifles of 
Publick Affairs in the Nation,” 

Can the Queen be ſafe, when the Murther of King Ch-r/es the Firſt is 
juſtify'd in Print by the Review and Obſervator ® When the Met Martyr- 
dom of King Charles the Firſt, and Dy Martyrdon: of King James the Se— 
cond are ſaid to be all one, and no Diftcrence between them ? I ſay, How 
can Her Majeſty be ſafe, when ſuch Rebellious Principles are fo publickly 
avowed? And if Her Majeſty be in Danger, can the Church be Efe; 

All Learned Men that underſtand our Conſtitution, have always agreed, 
that there is ſuch a near Relation between the Church and Monarchy, 
ſuch a Dependance of one upon the other, that where one falls, the other 
cannot ſtand. 

Can either Church or Queen be ſafe, when ſo great and neceſſary a Part 
of our Conſtitution, our Parliament, is ſtruck at? When it ſhall be (aid 
© that the Members fit in the Houſe to do nothing, making long Speeches 
without Meaning, and Voting Bills without Detign to have them paſs ?” 
And when ſuch Rebellious Principles arc broached, as I mentioned to your 
Lordſhips upon Friday laſt out of the Review, to ſhew the Neceſſity of 
Preaching the Doctrine of Paſſive Obedience, r. If the next Parliament 
© thould prove like this, the Nation will be ſo much the nearer that Crifis 
© of Time, when Engliſh Liberty being brought to the laſt Extremity, muſt 
open the Magazine of Original Power?“ "Theſe are ſome of the Things 
alledged by the Doctor to be dangerous to the Church and State. 

But the chief Cauſes from whence the Doctor ſuggeſts the Danger of 
our Church and State to proceed, are Atheiſm, Prophancneſs, and Immo— 
rality ; for he thus exprefleth himſelf, Page 20, What Reaſon have we to 
© think but that the National Sins are ripen'd up to afull Maturity, to call 
down Vengeance from Providence on a Church and Kingdom thus de— 
© bauch'd in its Principles, and corrupted in its Manners: and inſtead of 
© the True Faith, Diſcipline and Worſhip, given over to all Licentioul- 
© neſs both in Opinion and Practice; to all Senſuality, Hypouctity, Lewd- 
* neſs and Atheiſm ?” 

From theſe Sins it is, he apprehends the Church and Nation to be in 
Danper ; and what Judgments have been brought down upon Kingdoms 
and Nations for theſe Sins, we have Multitudes of Inſtances, both in Sa— 
cred and other Hiſtories; ſometimes they have been deprived of the true 
Worſhip of God, and overwhelmed with idolatry and Mahometaniſm. Is 
not the Name of God forgot in the Place of his miraculous Birth? And is 
not the Light of the Goſpel totally extinguiſhed where it at firſt ſo glori- 
ouſly ſhincd? And by what Means! By Infidelity, Prophaneneſs and Im- 
morality. And may not the ſame Cauſcs produce the ſame Effects? 

Can England be always ſecure from ſuch Judgments, when ſome amongſt 
us ſcarce own the firſt Perſon of the Trinity, by whom they were created ? 
But many have the Boldneſs to deny the Divinity of the ſecond Perſon, 
by whom they were redeemed, and many other ſuch ! laſphemics and 
Atheiſtical Notions are daily propagated and ſpread abroad among us ; of 
which I ſhall beg your Lordſhips Fermiſſion to cite ſome few Inflances, 
of thoſe many we ſhall offer to your Contideration in the Courte of our 
Evidence; and they are ſuch as 1 hardly dae name, and as your Lurd- 
ſhips will ſcarce bear to hear. | 

There is a Treatiſe call'd, A brief but clear Conſututien of the Docꝰ, ine 
of the Trinity, Page the 19th, he ſays, The Divinity attributed to the Son and 
Holy Ghft is unſcriptural and [dalatrous. Page the 14th, 72 be fhort, Trinita- 
runſm is Polytheiſm and Idolutry, if there be any ſuch Th ng in Nature. 

And a Book called Bri Notes on the Creed of Alhan;as, ſpeaking of the 
Trinity 
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„ Trinity and Tncarnation, ſays, A Belief in theſe Points is in no Degree 


. * neccflary, much leſs neceſſary before all Things.” 


The Account of the Growth of Deiſm, P. 17. ſays, Many Dottrines 


axe made 9 Salvation, which it is impoſble to believe, becauſe 
ature Abſurdities. Idem, 7 22. One of my Old Ac- 
K 


© they are in their 
* quaintance always thought the moral Part of the Bible very good; but 
* he allo thought that by the Strength of his own Reaſon, bv 

* wiit as good a Moral himſelf,” a 


Theſe are Sins of a very deep Dye, and may juſtly draw down very heavy. 
well affured, that the Piety of her Ma- 


Judgments ; and altho' we are ve 
jeſt y alone is ſufficient to avert thoſe Judgments that are due to ſuch Crimes 
during her own Life; and altho* we are ſure, that, by her Majeſty's Care, 
and the Vigilance of Her Miniſters, thoſe Sins wilt: not grow to ſuch a 
'He: d during her Majeſty's Life, as to endanger the Church and State; yet 
(it not prevented) they may take ſuch Root now, as may hereafter -ndan- 
ger the State, the Church, and even Chriſtianity itſelf: For as among Men, 
Nems repent? fuit turpiſſimus, to Hereſies and Schiſms in the Church, Fac- 
tious and deditious Principles in the State, are not. invented and arrive to 
the Height at once, but ſteal by degrees into the Church and State: And 
therefore, as in the Body Natural, fo in the Body Politick, we mutt meet 
the Diſcaſe, and prevent the ſpreading of its Contagion: And one of the 
beſt Methods to do it, is by our Miniſters ſhewing the Heinouſneſs of theſe 
Crimes, and the dangerous Conſequences that attend them. And we ſub- 
mit it to your Lordſhips, whether the Doctor hath any otherwiſe aſſerted 
the Church to be in Danger, than what may happen to her as the Conſe- 
quences of ſuch Sins z and whether he any where avers the Church to be 
in Danger by or under her Majeity's Acminiftration. | 

As to the Votes of both Houſes, we dare not preſume to * how far 
they were deſign'd to extend: But I humbly ſubmit to your Lordſhips 
Confideration, whether the Vote of both Houſes in 1705, did relate only 
to ſuch Suggeſtions and Inſinuations of the Church's Danger, as ſhould be 
made about that Time, or ſoine ſhort time after; or whether it was intcnd- 
ed to have a Proſpect, and relate to what (ould be ſuggeſted four Years 
after; whereas it was impoſlible for the Wit of Man to foreſec what 
ſhould happen in ſo long a Time, 

We were then, as we _—_— engaged in a War with a powerful Ene- 
my; a Pretender, ſupported by that Enemy, and who, fince that Vote, 
attempted to invade theſe Kingdoms, if that Army af the French had been 
ſucceſsful in Flanders, and the Advantage of the War had turn'd on their 
Side; and if the Pretender had landed with ſuch a ſucceſsful and powerful 
Army of French Papiſts in Great Britain, I belicve it would have been im- 
poſſible to have made the Generality of the P:ople avoid thinking both 
Church and State too in Danger under thoſe Circumſtances, 

To conclude this Branch, If there be any Thing in his Sermon, from 
whence it can be inferr'd that he ſuggeſis the Church to be in Danger, yet 
if it be not ſuggeſted to be by Reafon of her Majetly's Adminiftration ; 
and if it was not done with a wicked, malicious, and ſeditious Intent to 
defame Her Majeſty's Adminiſtration, and to contradict and arraign the 
Reſolutions of both Houſes of Parliament; and unleſs ſuch Intention plain- 
ly appears, without Iunuendes he cannot be guilty within the Intent of this 
Article, 

And as to ſo much of the Third Article, which chargeth that © the Doc- 
© tor, as a Parallel, mentions a Vote that the Perſon of King Charles the 
« Firſt was voicd to be out of Danger, at the ſame time that his Murder- 
© ers were conipiring his Death, thereby wickedly and maliciouſly inſinu- 
dating, that the Members of both Houſes who paſs'd the ſaid Vote were 
then conſpiring the Ruin of the Church; ' I cannot give a better Anſwer 
than the Doctor himſelf hath given to it, viz, 

1. That he doth not draw any Parallel between the Vote concerning 
the King's Perſon, and the Vote of the Two Houſes, 

2. That he does not inhis Sermon mention the Vote of the Two Houſes, 

3. That if he had mentioned it, he would not thereby wickedly and 
maliciouſly have infinuatcd that the Members of both Houſes, who paſs'd 
that Vote, were then conſpiring the Ruin of the Church; but would have 
inſinuated, that as ſome Perſons were conſpiring the Murder of the King, 
whiltt others, no way privy to their wicked Intentions, voted his Perſon 
to be out of Danger; ſo when the Two Houſes voted the Church to be 
in no Danger under her Majeſty's Adminiſtration, there might be ſome 
others viho were conſpiring the Ruin of the Church, and many others, 
who by their Vice and Infidelity were drawing down God's Vengeance 
both on Church and State. 

Mr. Dee. MAY it pleaſe your Lordſhips to _— me a little upon his 

Article, and I beg leave to make a Diſtinction, as on the 
lat Article, that is, that theſe Words, Dauger f the Church, ſeem in the 
Articics to bear one Senſe, and in the Doctor's Sermon another. The 
Dinger ſuggeſted in the Article, is a Danger under Her Majeſty's Admi- 
nitkration. I muſt beg leave to ſay, theſe Words were put in, to infinu- 
ate, that the Doctor does in his Sermon urge the Danger of the Church 
to ariſe from her Majeity's Adminiſtration; w hich, I think, is not to be 
ſ-und there; and if they were omitted, then it will ſtand only thus, That 
the Doctor doth affirm that the Church of Eng is under great Peril and 
Adverlity ; and if fo, I hope, the Aſſertion is not Criminal. I can't, by 
all the Obſervation J have made on the Doctor's Sermon, find that the 
Door ſuggeſts that there is any form'd Body of Men conſpiring to over- 
throw th! Church; but the Doctor ſays, that there are ſuch Men that 
are falſe Brethien that endanger the Doctrines and Diſcipline of the Church. 
That there is ſome ſort of Danger, appears by the Form of Prayer that is 
daily offered up for her Safety, and therefore a general Suggeſtion of Dan- 
ger would not have anſwered the End of the Commons to maxe the Doc- 
tor Criminal, without adding the Words, under Her Majefty's Admini/tra 
tion; and if they can ſhew that the Doctor in any Part of his Sermon has 
charg'd the Queen with ſuch Adminiſtration as endangers the Church, I 
am ſure J ſhould be very much to blame to appear for him at this Bar: 
Rut the contrary, I think, appezrs, when he prays for her Life, with theſe 
Wards added, for the Comfort aud Support of tits Church and Nati, 

My Lords, I ſhall fay no more to that Part of the Article, it having been 
fully ſpoken to already, but beg leave to take Norice, that the Managers 
for the Houſe of Commons have been pleaſed to ſay, That the Doctor nas 
re gected upon the Reſolutions of both Houſes of Parliament, by drawing 
2 Parallel between the Vote relating to the Murder of King Clarles, and 


| 


ould have 
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| the Vöte of che Two Houſes, that the Church was not in Danger. M 
Lords, To make a Parallel there muſt be Two Lines; a Line I 
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fc 
to draw the Parallel Line to; and I beg leave to ſay, that in the D. = 
Sermon there is no ſuch firſt Line iven; for he has not, in all his woven 
taken Notice of any Vote of both Houſes. If he has not taken Notice of 
this Reſolution of both Houſes in his Sermon, the Law will not imp! 
that he had any Notice of it. For Votes are private Reſolutions of th 
Houſes, and always were ſo, till of late they have been publiſhed in Print, 
and the Printing of them will not infer that he had Notice of them. The 
Doctor's Diſtinction in his Anſwer is very true and plain, that he doth 
not charge the Perſons concerned in paſſing that Vote with being concern. 
ed in that odious and execrable Deſign of carrying on the Murder of that 
Royal Prince; (and I hope Charity will carry us fo far as to think, that 
very many Perſons that join'd in that Vote were not concerned in it) but 
that yet, at the ſame Time they paſſed that Vote, that bloody Deſign was 
ITT on by a private Juno of Blood-thirſty Men. 

y Lords, I do not admit, but ſuppoſing I ſhould admit the Dor 
hath contradicted the Reſolutions of both Houſes, I ſubmit it to your Lord. 
ſhips what Crime the contradicting a Vote of the Houſe of Commons or 
the Reſolution of both Houſes, is? The contradifting a known elta. 
bliſh'd Law may be Seditious ; but I ſubmit it, whether a Vote is fo pub. 
lick an Act, that contradicting it, at leaſt without taking Notice of it, be 
any Crime, or at leaſt be ſo high a Crime as to deſerve a Cenſure? It is 
very certain he may be thought Saucy and Unmannerly to do it, or it ma 
be a Breach of Privilege; but whether your Lordſhips will interpret it to 
be a Crime and ſuch a Crime as will bear an Impeachment for High 
Crimes and Miſdemeanors, I ſubmit to your Lordſhips. | 

My Lords, We humbly hope, that notwithſtanding any thing yet oc. 
fered againſt the Doctor, that your Lordſhips will be of Opinion, that the 
acquitting the Doctor of this Impeachment will be a noble and convin- 
ciny Proof of the undoubted Truth of that Vote, That the Church of 
Engiund, (of which the Doctor is a true, tho' an unfortunate Son, whilſt 
under a Charge by the Commons of Great Britain for High Crimes) undet 
Her Majeſty's Adminiltration; is in a ſafe and flouriſhing Condition; 


Dr. Henchman. M Y Lotds, We ate now upon the Third Article of 
Impeachment, in which Doctor Sarbeverell is char. 
ged with I falſly and ſeditiouſly ſuggeſting and aſſerting, That the Church 
* of England is in a Condition of great Peril and Adverſity under Her Ma- 
* jeſty's Adminiſtration.“] If by theſe Words, ander Her Majeſty's Aumi- 
ni/tration; your Lordſhips are to underſtand, By the Courſe and Tendency 
of Her _— Adminiſtration, that Charge we poſitively deny, and 
humbly affure ourſelves, that the Learned Managers have not been able to 
maintain it, either from the general Scope and 
mon, or from any Paſſages contained in it. 

If by thoſe Words, under her Majeſty's Adminiſtration, is to be under- 
ſtood only during the Time of her Majeſty's Adminiſtration, then we ap- 
prehend that there may be Perils under her Majeſty's Adminiſtration, 
which do no ways proceed from ſuch her Adminiſtration, and which 
may be mentioned without any ſeditious Thought or Intention of Re- 
flecting upon her 1 . happy Adminiſtration. 

If your Lord ſhips louk thro? the whole Sermon, it will appear, that he 
who now ſtands accuſed for caſting this foul Aſperſion upon her Majeſty, 
never once mentions her throughout this whole Diſcourfe, but in Terms 
full of the profoundeſt Reſpect and Reverence: In the very Beginning of 
this Sermon, in the ſecond Page, this is reckoned as one chief Part of that 
Day's Deliverance, which he was then ſolemnizing, That this good and 
* pious Relict of the Royal Family fits now happily upon the Throne of 
© her great Anceſtors.“ In the wth Page we find him with an honeſt and 
hearty Zeal aſſerting Her Majeſty's Right to the Throne, and praying 
God to bleſs her in it; and within a few L. ines he again repeats that Prayer, 
That God would long preſerve her on that Throne, for this very Remark- 
c - __ becauſe She is the Comfort and Support of the Eſtabliſhed 
© Church.” 


Is this, my Lords, the Language of one that would ſuggeſt and aſſert, 


eſign of the whole Ser- 


| that very Church to be in a Condition of great Peril and Adverſity from 


her Majeſty's Adminiſtration? Or can your Lordſhips preſume, that any 
one can fo far prevaricate with God and Man, as openly to thank God for 
the peculiar Happineſs that we now enjoy by her Majeſty's ſitting on the 
Throne of her Anceſtors, and to beſeech him long to preſerve her there 
for the Support and Comfort of the Eſtabliſhed Church, and yet aſſert that 
that Church is in great Adverſity under, that is, from her Majeſty's Ad- 
miniſtration ? 

In this Caſe your Lordſhips will ſuffer me to ſhew what thoſe Perils are 
which the Church is ſaid to be in, in this Diſcourſe, and how they do not 
proceed from her Majeſty's Adminiſtration. 

The Dangers ſpoken of in this Sermon are either ſuch as ariſe from the 
Infidelity and Prophanenefs, the Vice and Immorality of the Age, or elſe 
ſuch as always have attended the Chriſtian Church from her firſt Founda- 
tion, and always will attend her whilſt the continues Militant upon Earth. 

That there are Dangers ariſing to the Church from Infidelity and Pro- 
phanenels, 1s already, n too evident from thoſe Authors I mention- 
ed under the ſecond Article, and from what the Gentlemen who have ſpoke 
before me, have obferv'd upon this: If it yet wants a Confirmation, we 
{hail beg leave to lay before your Lordſhips a black Catalogue of Prophanc- 
neſs and Blaſphemy, not fit to be heard more than once. 

As to the Dangers procecding from Vice and Immorality, the Laws of 
the Land, and the many Proclamations iſſued out by Royal Authority up- 
on that Occaſion, are an undeniable Fviden:e of the growing Danger to 
the Church on that Head, and of her Majeſty's ſpecial Care to ſuppteſs 
and prevent that Danger. * In the Cloſe of thoſe Proclamations Her Ma- 
jeſty declares Her Royal Reſolution to puniſh all manner of Vice, Immo- 
rality and Prophaneneſs in Perſons of all Degrees whatſoever, and parti- 
cularly in ſuch as are near her Royal Perſon ; and theſe Proclamations are 
ordered to be read by all Miniſters in their reſpective Congregations, at lealt 
Four Times in every Year; and they are directed to incite and ftir up 
their Congregations to the Practice of Piety and Virtue, and the avoiding 
all Immorality and Prophaneneſs. My Lords, hard is the Fate of Mi- 
niſters, if they mult reprove Prophaneneis in Men of all Degrees under 


Her Majeſty's Diſpleaſure; and yet if they once happen to mention Men 
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made one Part of the Impeachment againſt him. 

My Lords, It was faid indeed by a Learned M „that the Pulpit 
was not a proper Place for Complaints of this Nature ; that theſe things 
ought not to be ſpoken of in Publick unleſs they could be proved; and if 
they could be proved, thoſe that are known to be guilty ſhould be proſecuted 
in a due Courle of Law. But, my Lords, I humbly apprehend it to be the 
Duty of a Minifter of the Goſpel to be inſtant in Jaſons and out of 7 to 

t and rebuke with all Authority, and without Diſtinction. This their 
Holy Function obliges them tg do, and the Dignity of that Function dacs, 
and ought to protect them in the Performance of that GE ; but that Mini- 
ſters ſhould be obliged to proſecute 82 Offender in a Court of Juſtice, is 
not yet known to be any Part of their Office; and he that at any time ſhould 
take that Part upon him, would _ avoid that Imputation which many 
People are ready to lay upon the whole Profeſſion. 

In the next Place, your Lordſhips will conſider whether the Dangers 
mentioned in this Sermon are not ſuch as have in all Ages, and under the 
beſt Princes, infeſted the Church. 

I appeal to the Reverend Bench of Biſhops, whether even in the Apoſtles 
Time there were not Men of unſtable Minds crept in among them; ſome 
carried ab:ut with every Wind of Doctrine, deceiving and being deceivad others 
teaching for Doct i ines the Traditions of Men : and whether in the immediate 
ſucceeding Ages the Church was not miſerably rent and divided by factious 
and ſchiſmatical Impoſtors. Their Lordſhips well know that the pious 
Care of Chriſtian Emperors was not able to prevent the ſpreading of old 
Errors, and the continual ſpringing up of new ones; neither has Her Ma- 
iefty's peculiar Piety and Zeal prevented many Inſtances of Prophaneneſs 
and Irreligion under Her ha y Adminiſtration ; but certainly no inſerence 
oucht to be made from an Hiftorical Account, or bare Mention of ſuch 
like Perils of the Church, as if that was intended to arraign the Admini- 
{tration of thoſe Princes in whoſe Times they happen'd. 

My Lords, That there are ſuch Dangers attending the Church, even un- 
der Her Majeſty's happy Adminiſtration, needs no other Evidence than 
that Form of Prayer which is by Her Majeſty's Authority directed to be 
{ed in all Churches; in which we beſeech God, That no Sedition may diſ- 
try this State, nor Schiſm diftraft this Church; and that he would give us all 
Grace jeriouſly t J to Heart the great Danger we are in by our unhafpy Diviſions. 
My Lords, this Prayer is enjoined to be uſed by publick Authority ; and 
particularly mentions the great D of the Church, in being at this 

. muſt ſubmit it to your Lordſhips 


Time diftracled with Schiſm ; and 
Conſideration, how hard it is that a Miniſter may not from his Pulpit 
mention thoſe Dangers without Offence, which he is ſpecially command- 
ed to pray againſt in his Deſk. 

Mr. Dodd. We ſhall beg leave to produce ſeveral Books, wherein there 
are the ſtrongeſt Opinions that perhaps your Lordſhips ever heard of: And 
we ſhall firſt confine ourſelves unto them which relate to Blaſphemy, Irreli- 

ion and Hereſy, which we confeſs are not pleaſant to be heard, or fit to be 
publiſhed, if it were not abſolutely neceſſary for the Doctor's Defence. 

Mr. Plipps. My Lords, We begin with ſome Miſcellaneous T racts, 
publiſhed by Mr. Edward Hickeringill. And we offer them firſt to your 
Lordſhips Conſideration, becauſe he was a falſe Brother; and we think 
his Tracts will juſtify the Doctor in what he hath ſaid in relation to the 
Church bcing in Danger, from the Blaſphemy, and other enormous 
Crimes mentioned in his Sermon, 

Mr. Due. It's in Page 12. 

Clerk reads.) The ſecond Pretender to Infallibility is 
| © the Bible; and that J admit too, ſo ſoon as 'tis agreed 
* which Chapter and Verſe is God's Word, and which not, and why.— 
© For as for ſome Verſes and Clauſes in the Holy Bible, the very Penmen 
thereof did not ſometimes know very well whether the ſame were the 
Dictates of the Spirit of God, or no. — Sometimes they write—Thus ſaith 
© ifs Lord-—and not I, but the Lord commands, fo and fo: and then again 
ein a Qualm or Quandary, modeſtly pretend to gueſling : I think alſo, 
* fays St. Paul, that I pave the Spirit of God.” 

Mr. Thempfen. My Lords, upon what is offered to be given in Evi- 
dence, the Managers apprehend there is ſomething that will require their 
Cont:dcration, 


Part 1. g. 12. 


[ Accordiroly the Managers withdrew, and then the Lords adjourned to their 
Houſe absve; and in a fhort time their Lordſhips being returned, and ſeated 
as bi fore, and the Managers being returned to the Place appointed for them 
at Heir Lordſhips Bar, Proclamation for Silence was made by the Serjeant 
at Arms. ] 


Mr. Th:mpſen. My Lords, The Managers have conſider'd the Nature 
of the Evidence open d by the Counſel ; and without troubling your Lord- 
ſuips to obſerve how material it is for the Priſoner's Defence, ſubmit it to 
your Lordſhips, whether ſuch impious and blaſphemous Paſlages as the 
Countel were aſham'd to repeat, ſhall be republiſh'd in ſo ſolemn a 
Manner, by reading them in Evidence before your Lordſhips. 

Led Chancellor. Gentlemen, You that are of Counſel for the Doctor 
may proceed in your Evidence as you ſhall think proper. 


Mr. Dodd. My Lords, We muſt own there are a Multitude of Sen- | 


tences never to be repeated, if it were not neceſſary for our Defence; but 
we think it ſo material for the Doctor's Defence, that we dare not depart 
from it without your Lordſhips Order. 

Mr. Phipps. My Lords, The Reaſon that Learned Gentleman gave 
„gainſt reading them, is the very Reaſon we offer for reading them; for 
ne Doctor aſcribes the Danger of the Church to thoſe Blaſphemies and 
npious Doctrines and Tenets, that are ſo frequently publiſhes, and 
which call for God's Judgments on the Nation. 

Mr. Die. My Lords, we deſire he may read in the ſame Book he was 
reading before. 


_— 


Clerk reads.] For Sabbathiſing. The Sabbath, Oh the 
- © Sabbath—called by the cunning Prieſtcraft, not by the 
* Holy Scripture, the Lord's Day, to recommend it the better to the un- 
© thinking Mob,—Of all the other Seven Days the Prieſt's beſt Market- 


j 7 id, Pp. 1 7 D 


© Day to put off his Wares, and turn them into Money. | 


Vor. V. 


Vr High Crimes and Miſdemeanors. 
f Characters and Stations in their publick Diſcourſes, that two muſt be 


Family Duties are the next plauſible Piece of Prieſt- Bid 
* craft Divinity, I mean Praying” with the Family, (not gra 
* that I condemn it) tho' our Bleſſed Saviour ſeems to.condemn it by his 
© Practice and Preachins. 
* Sayirig Grace, an univerſally cry'd up Piece of Divi- ,,., - 
© nity, Superſtition, or Prieſtcraft ; for we never read that _ 
* Chriſt,or bis Apoſtles ſaid Grace, either before Meat, or after Meat. 
King Saul found to his Coft, that he had better have „ 
6 diſpleated all %u, than Sarwel the good High-Prieſt ; * b. $0. 
© and had better have rent the Clothes off from his own Back, than have 
© rent Semve!'s Caſſock. It fretted the d old Gentleman; and in a 
* Paſſion he ſaid, Gd hath rent from thee the Kingdim alſo, and hath given 
it to thy Neightour that i Letter than thou,” f 
Iden the Lord anſwered, Take an Heifer with thee, 157 
* and fay I am came to di Sacrifice to the Lord. The Policy of mY 
* Heaven, we ſee jumps with our late Prieſtcraft in this, to make Reli- 
gion the common Covert to hide a Plot. _ 
© His Kingdom, which was given to David, becauſe he bid . 
* was a Man after God's own * (not in Holineſs, that TOs TIRE « 
© 1s not meant : ſor beſides his Adultery and Murder, his many other 
© Sins, end curſing his Enemies to the Pit of Hell, is unaccountable ;) but 
* after God's own Heart is a H him, and in Engliſh ſignifies as much as 
* a Man for my Purn, he will kill and ſlay as the Prieſt directs, by Orders 
received from Heaven; he will fulfil all my Will faith the High-Prieit. 
* | can by no means perceive that this Commiſſion to 
Teach, Baptize, Excommunicate, or Abſolve, does pro- 
6 perly or more appertain to a Grey Fryar, or any Black 
* Coat, more than to a Grey Coat or Layman, 
To fay, the Uſe (being for God's Service) ſanctiſies F 
it: So may a Meeting-Houie, a Tabernacle, or my Din- ___ 
* ing-Room be conſecrated, when we pray and preach there, or ſay 
Grace there, pro hac vice; and vice verſe, it is unconſecrated when Din- 
© ner-time comes, or the Punch-Bowl. 
Mr. Dec. The Rights if the Chrijtian Church is the next Book we ſhall 
ofter to your Lordſhips. | 
Cerk reads.] At the Cloſe of the Supper, the great 
© Meal with them, the Maſter of the Feaſt diftributed 1— Ge 
* his Gueſts ſmall Pieces of Bread; and having firſt drank of the Grace- 
Cup, delivered it to be handed about: 'To which Chriſt, who inſtituted 
no new Rites, ſuperadded the Remembrance of his Suffefhgs; and di- 
* rects his Diſciples as often as they did this, that is, Celebrate ſuch 
«© Feltivals, and cloſe them with the Pot-Conium, to commemorate him 
0 _ this manner, 
* Does not every one, as well as the Miniſter, equall 8 . 
* apply the Bread and Wine to the ſame Holy and Spiritual WES WT: 
C Ulc, in commemorating the Benefits received by our Saviour, and in of- 
* fering up the ſame Prayers, and deſiring the ſame Bleſſings ? And whoever 
© does this with a due Application of Mind, rightly conſecrates the Ele- 
ments for himſelf, ſince, this is the only Conſecration they are capable 
of: Any thing further than this may rather be called Conjuration 
© than Conſecration.” 
Re Dee. The next Book we offer to your Lordſhips is Blount's Oracles 
0 0aſ'N. 
Cheri reads, ] * Reaſon is able to furniſh us with enough 
to — us happy, and that is as much as we need care for. ard th 
6 en he made his Calvalcade upon A/inego, they ex- „, 
© toll'd him as the Deſcendant of 2006 David; 2 his n. 
* untimely Apprehenſion and Death, together with his Neglect to im- 
prove the Inclination of the People to make him King, did allay the 
affections of the Jews towards him. 
© It ſeems a very cruel and very hard thing in this reſpect 
© that God ſhould be ſaid to have tormented, nay, and 
© ruin'd Mankind, for ſo ſmall a Fault; and that too committed thro? 
© the Levity of a Woman's Mind.” 


Mr. Phipps. "The next is Dr. Burnet's Arcbæologia Sacra. 


Ibid. Part 2. 
P. 4. 


Lid. p. 49. 


Clerk reads.] * 14 utique videtur graviſſimum, & aſperrimum in hac Nar- 


* ratigne, qurd Gentem humanam plexiſſe, imo perdidifſe dicatur Deas ob rem 
© exiguam, & fleminilis Inzenu levitate perpetratam.” 


Mr. Phipps. The next is, An Account of the Growth of Deiſm. 


But ſince the Goſpel Simplicity has been worn off, the 
« Prieſts of all Churches have agreed, firſt, That it is ne- J. 29%» 192, 
ceſſary for all Chriſtian People to communicate at the 
Lord's Table, Secondly, That this Sadrament cannot be righty cele- 
© brated without the Aſſiſtance of a Prieſt, who muſt conſecratè the Ele- 
ments to the Uſe for which they are deſign'd; whereby the Pricſt is made 
© abſolutely neceſſary to the very Being of the Sacrament. The Prieſt alſo 
making himſelf Judge of every one's Preparation for this Sacrament, 
© has it in his power to admit to a Participation whom he thinks fit; as 
© likewiſe to exclude whom he pleaſes from this neceſſary Means of Sal- 
* vation : And hereby he is enabled to make his Terms with his People 
© who muſt be contented to ſave their Souls upon what Conditions * 
will admit. No wonder, then, that ſo great a Noiſe has been made 
concerning this Sacred Commemorative Repaſt. That Chriſtian Com- 
* munion which you read of as practiſed in the Apoſtles Days, was no- 
© thing elſe but a Religious Converſation with Chriſtians one amongſt 


another. *I was for Socicty-ſake that they went from Houſe to Houle, 


* that they eat and drank together frequently. Nov it's plain, that this 
© ſort of Religious Converſation may be kept up among Chriſtians with- 
* out either Prieſt or Altar, or any ſet Form of Prayer, or Praiſe. It 
* was long after the Apoſtles were dead and buried, before the "Temples 
© were built, or Altars erected, or ſet Orations were made to the People 
* in Churches, And what if you ſhould further contider, if there be any 
Part of this Primitive Church Communion that might not have been 


performed by a Woman as well as a Man?—— When the Primitive 
* Chriſtians met together to break Bread, from Houſe to Houſe, had any of 
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6 who are the Good Heben Dou. ot. 
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| 
lhid.y. g. 80 that we haue only to conſider, —— Wt eager eve of Chriſh « o tn, 7 
ot 12 Thing s « Mind that has Relation to the or not: 1 | fl 14 Save "Bd > 61, 
] For if there be no Mind, we may comfort-ourſelves, h „chat Na- | i yr m what ? 4.05 {apap hs out Sins. . Hurt 
ture has no Malice. ILSS do you ? WAH Tt will Kill us. 1 J. you know } Why, the 
-; © For:ngbody-trembles to think that there ou be no —— of faith ſo RT the Day Au eateſt t ther, thay ſha og thal giv," 
nia . . Geiger e outs erde 0% ae Ne ee you. from and ft 
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the Fa wer 1 1.4 3 wh: 
Gr, reads.) © The « Diviiy an . to 660190 Holy 
Tse « Qhoſtp'is yoſeriptural and idolatrous. 


nondgiff 07 Weesen falſe Principle, as well wich J 
Page 30d uA As Heathens, has done more Miſchief to'Chriſti- | 
n ; noi1Haftith, ian all our other Errors beſides, (0 #796010 oe 
2110 %% n 1% t E declare I Nall never irs admire at he 
Bie "bh. Kb Peither Papiſts; Turks, or Heathens f be they as 
en ef — will, by am ſure nan will never be able to e. 
ceccbthls me} 199 0) 210m 4h, OP 4 Potytein 4 e, 
vq bas no obe fort Teint i 5 
nA tlil chere be uny 12 1 in Natute. Ee I 
wy A 91102112 1G n „% Aud upon her Forehead was u Name 
« written, Myſtery; Babylon the Great, che Mother of Harlots, and the 
« Abominations che Eurch.“ And to what, I pray, in e 
Wore Mala thers'f property relazs is to the Tiny 2 | 
Q i: | 


Mr. Phipps, The next is, Brief Notes on the Creed of Abe, 
Clerk reads.) * A Belief in theſe Points, that have been al+ | 


. 6 in the Churches of God, is.in no Degree | 
7 6 __ Ne before all "Things. 

Now 1 L 5890 A N Men chat have any Freedom of Judgment r re- 

© mainings Creed is fit to be retained in any Chriſtian, much 


< lefs Proeftant and teforined Church! Since it fubyerts the Foundations 
© not le Gl Ch but of all es that i is to ſay, Reaſon and 


9 elat 


Revelat 


My" Pr Te iv a Book dat with the Letter L f called, An BY 
count of on Serum of 1 Hes. 
Curd ede Many 88 made neceſfary tos gurt 
Ibid. p. 45 _ tion which it's. Unpollible to believe, becauſe they are in their 

Nature Abſurdities. I replied, that theſe things were my- 

« ſteries, and ſo e eur Underſtanding. But he aſked me, To 
« what End could an; intelligible Doctrine revealed? Not to inſtruct, 
8 but to puzzle and amuſe. 

een + Onecof my old: Acquaintance always thought 2 
Ihid. p. 23. Part of the Bible very good; but then he alſo thought, that 

© by the Serepgth of his own Reaſon he could have written as 

good a Mora) himſgltc.. 

If you look over the State of Religion, as it ſtandeth in 
+. Chriſtendom, there is no Church whatſoever which will ac- 


«*\ 0 * 9 


Ibid. 5. . 


C particular om AH Relief or Practice, which Chriſt never appointed, 
« and it may be ſuch as an honeſt and wife Chriſtian cannot conſent to 
© Tt looks like a Trick in all Churches to take away the Uſe of Men's 
© Reaſon, that they may render us Vaſſals and Slaves to all their DiQates 
and Commands. But what greater Slavery than to force on Men a Be- 
« lief of ſuch Pe as neceſſary to Salvation, of which it's not dle 
to form an Idea? Though I am ſatisfied there is no ſuch Thing as a 
C of Bread into the Fleſh of Chriſt, yet I can form an Idea that 
< ſuch a Thing may be, that the ſame Power that changed Earth into a 
Man, may chore Bread into Fleſh; but I can frame to myſelf no Idea 
« of what your Church teacheth in the Sacrament, ** That the Body and 
« Blood of Chriſt are verily and indeed taken and received of the Þ aith- 
« ful:“ And when I aſk, how can this be underſtood by a Proteſtant, 
« who believeth that there i is no other Body but that of Bread? I am told, 
that the Church means it in a ſpiritual Senſe. Now, I have tried, and 
find it impothble for me to form to myſelf an Idea-of a Body verily and 
« indeed i in a ſpiritual Senſe, 
- + Your Church will require me to believe other Abſurdi- 
"© ties as bad as theſe; as that Kings and Biſhops have Divine 
Right to that Power which the 7 exerciſe over us; where- 
« as with my own Eyes, I ſaw our 7 and gracious accept the 
Crown of England as the Gift of the People. And I e as, plainly 


Ihid. In 


« that Biſhops are an Order ſof Men of their own (not of Chriſt's mak- 


C 
* I I can find no Footſteps of any Juriſditivn given to the 


py” Twelve over the Seventy, or indeed over 4 nope _ 
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as a Member of its Communion, but upon ſome 
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6 mitting ne Truth of m Tx or to make Senſe, of their. dyn 
* Faith — adding ne 0 it. s much eaſſer to ake 428 
thas to believe ic kd made: Nor or can any Man really befieve any 


Part of the Goſpel thatdoth — it at 0. l Ae z Dottr 
— 
d dependant upon Itſelf, that unleſs we know the whole of it from the 
| gun to the End, we can't know the Uſe and Reaſon of any Part 
© of i. 'Wherefore ( notwitbſtanding this Inundatton of Deuth in the 
+ World; and the Ioſectien of Fear contracted upon Man from hence) [ 
uam not affrighted from re- aſſuming my Aſſertion at the Beginn in 1h 
s __ long Poſſeſſion of Death over Man, is a Poſſeſſton a an Win 
ye Deſpiſers, and wonder | Wonder at What EF 
Windy ſe Paradiſe Loft, with the Tree of Life in the Bid. $49, 
$ Fg of it! bo __ curſe at Adam 1 an inal 
5 who in the one never ſo much 
forth his Hand for — and us, iy pull, aud eat, T e evet. 
* Wonder at, and damn yourſelves for Fools of the laſt Impreſſion, that in 
© the Bpace of 1700 Years, never ſo much as thought 10 put forth our 
« Hands evety one for Hmſelf, and ſeal and execute 8 of Elet · 
nul Life, and live fot ever. 
To be even with the World at once, he qr wondets at 
my Faith, I wonder at his Undelief. And fark at me 1 1 K a. 
long as you will, I am ſure that neither my Phyſiog gnomy, 
Sitid, nor Misfortunes, can make me look ſo unlikely to be Fran, 0 
* my Redeemer was to be hanged,” 


Mr. Dee. The next is a Book called, Chrift iftianity nat erben. 


| 2Clerhreads.] * God himſelf, nor any-of his Attributes are 

41 — us for Want of an adequate Idea: No, not 
ternity. 

-+rAs far as any Church allows of Myſteries, ſo far it is 
* Antichriſtiat, and may with a great deal of Juſtice, though 
* little Honour, claim Kindred with the Scarlet Whore. 

Fot to ſpeak freely, Contradiction and Myſtery are but 
two emphatick Ways of ſayin nothing, 

* Contradiction expreſſes nothing by a Couple of Ideas that deſtroy one 
: _ z and Myſtery expreſſes nothing, * Words that have no Ideu 

ata 

© It will not be amiſs tolay down a ſhort Parallel of the an- 
© tient Heathen, and new-coin'd Chriſtian M And' 
I ſhall endeavour ſo to do it, as to make it evident they were 
one in Nature, however different in their Subjects. | 


Mr. Die. The next is Sermons and Eſſays of Mr. biſon's. 


Clerk read.] When the Scriptures ſpeak of the one God, 
or of one God, they plainly and diſtinctly mean, one origi- 
nal Fountain and Author of all Beings whatſoever ;-or 
mean thereby one Supreme God, the Father only. 
© The Moderns called theſe three Divine Perſons but one 
God, and ſo introduced at leaſt a new, and unſcriptural, 
and inaccurate, if not a falſe Way of fpeaking in the Church.“ 
Mr. Dee. He makes it an Errata, that he bas named the Trinity, and 
put it out of the Book. 
Clerk reads.) * Errata, Page 123. Line 23, 24. To whom 
with the Father, and the Holy Ghoſt, read, in the Holy d. p. 414. 
© Ghoſt ; and dele Three Perſons and one God. ' 


154d. 5. le. 


Did. p. 107. 


id. p. 1 45 


Thdid. p. 156. 


- 


Aid. p. 213. 


Kid. p. 215. 


Clerk reads.) * But what Creeds and Articles of Faith can be 
© produced that are not doubtful and diſputable? That 14. 14, t4 
© which goes under the Name of the Apoſtles not exceptcd ; 
© it being neither of undoubted Authority, nor indiſputable, of unambis 
ous Senſe in ſome Articles thereof; tho” it be generally received d, 
12 — and as venerable for its Antiquity, and profeſſed, or rather fai 
© byall, even thoſe who underſtand not what they ſay when they recite its 
Mr. Dee. The next, An Account of the Gr owth. of Deiſm. 
Clerk reads.) * If thoſe Writings which they call Holy Serip- 
© tures are of their Side, as they all ſay they are, I make no 13d. ; 
© doubt but they are of their own inventing. And if Jeſus | 
© Chriſt their Patron laid their Foundation of thoſe Powers, which both 


6 © Papift and. Proteſtant Ae ores to. themfely es, from under ** 
| think; 


E 


Mr. Dee. The next is, The Unreaſonableneſs of making and impoſing Creedi. 
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fo t to proteCt the, Commonwealth. |'* tents, and | decnplain of Oppreſſton, Perſe- 5. f, * 44. 
19915 fake the receiving the Lord's | © cutiap Nr Priviteges, or they had 5 
; Ride: 90h | nt Hay, tive one-inſtance of | * not. If they, bad 31 the. Church was (cruel, and e Stste unjuſt before, 
the 5 1 rom ence. We * 35 in laying —.— __ them. If they had not, both Church and 
rer in pelo e People ty appoint their own | State were, infatuated. and delirious, in granting them the Toleration, 
ane e eee JJ 
uft ghe-of alt 'Toomunſties, se | .* It the next Parliament-ſhould-purfue. the Steps of , _ | 
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Mr. Phipps. My Lords, we ſhall offer but one Paſſage more and that 
is out of He Divine ghts of the Britiſh \Nation vindiented; nn nn 
ui real.] And if he l bat Nay ail the end of 

this preſent Seſſion of Parliament, he'll find ſeveral 


Page 105. | 
1 44 + +4 new Powers aniiex'd*to the Regel Office; and perhaps 
ſome made void and repealed ſor the Publick Gad“. 
Mr. Dead. My Lords, we have now done with our Proofs; we have 
gonc over the Heads of Blaſphemy, Irreligon and Hereſy; the Church 
reflected on; the Queen, Miniſtry, and all Orders of Men reflected upon 
and abaſed . We have cited theſe Books and Paſſages, not to reflect on the 
Government, but as thoſe which put the Doctor in ſome Heat and Con- 
cern both for the Church and State; and we hope your Lordſtips will 
make the beſt Conſtruction of the Doctor's Intentions in this Matter. 
Mr. Phipps. If Blaſphemy and Irreligion can endanger the Church ; 
if Treaſon and Rebellion can endanger the Nation, I think, with great 
Submiſſion, the Doctor has made good his Anſwer; and therefore, I hope, 
he is not guilty of any Part of this Article. * mee. 
Mr. Der. My Lords, I beg leave that we may apply ſome Part of the 
Proofs we have read to- day to the Fourth Article. mee. 
Mr. Phipps. My Lords, The other Article, I fear, will be longer than 
will be fit to trouble your Lordſhips with now; we ſhall be ready to pro- 
ceed when it is your Lordſhips Pleaſure. . | 


[Den the Lords Adjourned to their Honſe Alove.] 
2 | ueſdey, March 7. The Eighth Day. 
HE Lords coming down into 1/:/min/ter-Hall, and being ſeated in 
de manner before-mentioned, Proclamation was made by the Ser- 


jeant at Arms as follows: 


Our Sovereign op the Queen doth ſtrictly Charge and Command all 


S þ > - — © 
manner of Perſons to keep Silence, upon Pain of Impriſonment. 


Then another Proclamation was made: Henry Sacheverell, Doctor in 


Divinity, come forth, ſave thee and thy, Bail, elſe thou forfeiteſt thy Re- 
cognizance, | | : N 

he Doctor appearing at the Bar accordingly, with his Counſel, as 
before : _ | bes. 


Lord Chancellor, Gentlemen, you that are Counſel for the Priſoner may 


proceed in his Defence. 
Mr. edu. FF your Lordſhips pleaſe, we will proceed to the Fourth 
nN Article. That Article contains ſeveral Heads: 1. That 
the Ddctor ſuggeſts Her Majeſty's Adminiſtration tends to the Deſtruc- 
tion of the Conſtitution. 2. I hat there are Men of Characters and Sta- 
tions in Church and State, who are Falſe Brethren, who undermine and 


© betray, and put it in the Power of others to overturn and deſtroy the 


« Conſtitution. 3. That the Doctor charges her Majeſty, and thoſe 
ein Authority under Her, with a general Male-Adminiſtration. 
© 4. Theat he perſuades the Subjects to keep up a Diſtinction of Faction 
and Parties, inſtils Jealouſies, foments Diviſions, and ſtirs up the Sub- 
« jets to Arms, and perverts ſeveral Texts of Scripture.” 

My Lords, As to the Firſt, the Doctor is ſo far from ſuggeſting that 
her Majeſty's Adminiſtration tends to the Deſtruction of the Conſtitution, 
that he has not, as we apprehend, ſaid any thing that can bear ſuch a 
Conſtruction. The Doctor denies, that he has made any Mention of Her 
Majeſty's Adminiſtration in Church or State in his Sermon: Therefore, 
How can he argue that it tends to the Deſtruction of the Conſtitution ? It 
has not been proved. But he takes all Opportunities to ſpeak of the Bleſ- 
ſings we enjoy under Her Majeſty's Government; prays for Her Preſcrva- 
tion ; and that ſhe may long Reign for the Comfort and Support of the 
Church; profeſſes what he ſpoke proceeded from a tender Concern for Her 
Majeſty and Her Government: So that we humbly apprehend there was 
ltrle Occaſion for ſuch a Charge againſt him, 

The Second Part of the Article is, 'That there are Falſe Brethren, that 
© are Men of Character and Station in Church and State, who undermine 
and bettay, and put it in the Power of others to overturn and deſtroy 
© the Conſtitution.” Now the Falſe Brethren by him deſcribed, are Per- 
ſons who propagate falſe Dectrines, who give up the Diſcipline and 
Worſhip of the Church, who are for Neutrality in Religion, or who wiſh 
well tothe Church, but do not ſhew their Zeal in obeying her Precepts, 
and defending her Rights. "Theſe are the Falſe Brethren intended; and 
this is very different from the Allegation in the Impeachment. As to that 
Part of the Charge, of putting it in the Power of others to de/troy the Conjti- 
tution, he does not mention Men of Characters and Stations in this Place; 
but, as I take it, in Pag. 15. where this Paſſage is ſuppoſed to be con- 
tained; and yet it is Fe ve Pages after, before theſe Words are men- 
tioned. "They are not joined together, as is ſuppoſed by the Article; and 
ſpeak nothing of that Matter. It is a Conjunction of Paſſages widely dif- 
ferent from, and not relating to, one another. The Betrayers of the Con- 
{titution, to whom the Doctor does refer, are ſuch as by Writing endea- 
vour to ſubvert the Foundation of our Church and State; ſuch as are of a 
Latitudinarian Principle, who neither believe her Faith, own her M:ſſi:n, 


ſubmit to her Diſcipline, or comply with her Liturgy. My Lords, Theſe are 


the Heads, and Perſons, that the Doctor refers to; and not ſuch Perſons 
or Things, as are pretended by the Article, 

As to a General Male- Adminiſtration under Her Majeſty, he abhors 
the Charge; has no where ſaid it: Always, as a good Subject, mentioned 
Her Maje{ty with the profoundeſt Duty and Reſpect ; nor does he tax any 
in Authority with a Male-Adminiſtration. And ſurely it is not ſufficient to 
charge the Doctor, as if he had fallen foul on the Miniſtry, when there is 
no Proof of it, and when there is no Paſlage in his Sermon, as we ap- 
prehend, that tends to it. The Doctor has on all Occaſions, as a good 
Subjoch, Joſie her Majeſty's Title; and particularly at the Beginning 
of this War, he preach'd a Sermon at _— before the Univerſity, there- 
in juſtifying Her Majeſty's Title to the Crown, and Her entering into the 
War againſt France and Spain; wherein he has very clearly demonſtrated 
theſe Two Points. And as to the Charge of endeavouring to keep up 
Diſtinction of Parties, he is ſo far from it, that he complains of thoſe 
that have divided us with a Diſtinction of High and Low Churchmen ; 
They have villainoufly divided us with knaviſh Diſtinftions : And what cauld 
he mean by all this, but a Service to the Government; and that the 


which raiſe itch falſe Infinuations, ſuch Fears and Jealouſies, are the 7 wiſely and malicicuſy ſuggeſt, &c. Now to ſuggeſt can amount to no more 


3 than 
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and that all ihvidions Diſtinctions mi ht be laid aſide. 


exciting Chriſtians to put onthe wholz Armour 7 Cod. B 


11 A * N ? 14 K | 
evetell, D. O. 9 Ann. (/ 
LS „ 975 


People be intended, and complains of? And as he has de oh. 
takes al Opportunities to pray, that woe may he ane . des 
. My Lords, The ert Thing is, The rafing theſe groundleſs F. 

Jealouſies,- that are Ng j As to mat, the Page we read "07% , 
quite oppoſite: The Doctor rebukes them, that do it as il Chute. 
tians, and ill Subjects; and early ſets forth the Miſchief of th 4 
He is ſb far from encouraging it, that he has Nes ſeveral Occaſions f. 


verely cenfured it. And às to ſtirring up Her Majeſty's Subjects 
and Violence, he abhors it, and * t his - vil alerts MS rag 


trine of Non- Reſiſtance ; which is quite cont this Pa 
Charge, altho” he conceives it to be the und: of the I vb 
Sure there is not any one Paſſage, that tends to cite the Subſet, v. 
Arms, in his Sermons. * n 2 
My Lords, There was Notice taken of a Paſſage (that has little in it 
xcitit to ut ſure that is dis. 
tiniguiſhed from the Arms of Fleſh and Blood: It cannot be fo miſinter 
preted, as to be underſtood of any Earthly Power whatſoever; for as it. 
in the Scfiprure, {6 it is in the Docbor s Sermon, the whole Armour 
God, Patience, Submiſſion, &c. This is the Armour he excites Chrittin, 
to put on; nothing of fleſhly Arms. | | 
As to the Charge of perverting ſeveral Texts of Scripture, to make ill 
Impreffions on the People; he denies it, and had no ill Impreſon to 
make on any Perſon whatſoever : His Work was to do good, and make 
good and 23 Impreffions on his Hearers. But he thinks it hard 
when he cites Lexts of Scripture againſt Vice and Immorality, b a Con. 
ſtruction in Prejudice of the Preacher, thoſe Texts ſhould be [aid to be 
applied to particular Perſons. The Story of the Prophet, in the Second 


| Book of Kings, chap. vi. as printed in the Doctor's Sermon, is miſtaken: 


but the Iwo Reflections made upon it, are very unnatural and not cregi. 
ble. "The firſt Inference was, That he had it by Hearſay, and that he 
had not read it. Sure your Lordfhips cannot think, but that he, that is 
a Doctor of Divinity, has read every Chapter in the Bible: He, that has 


deen a Student in the Univerſity of Twenty Years ſtanding, and more, 


and _— __—_ to the Church, certainly none can think but he 

has read the Bible. But then it is turn'd the other way upon him; That 

taking it to be fo, then he repreſents himſelf to be the Prophet that could 

oe — Danger, and makes the Lords and Commons the People that were 
ind. 

My Lords, This, I ſuppoſe, was intended to be wittily ſaid ; but if it 
be ſeriouſly (and without Raillery) conſidered, there is no Wit or Senſe 
in it. He mentions not the Lords and Commons at all; But it is true 
he, as a Preacher, warns the People to have their Eyes open, to ſee the 
Dangers of Sin and Vice; ſo that we apprehend, there is no Ground from 
that Paſſage, to charge the Doctor with corrupting the Scripture. 

= Lords, The next Text that is quoted againſt the Doctor upon this 
Head, is, Blow the Trumpet in Sion; ſound an Alarm. Now it is urged 
by the Gentlemen Managers, That this can be for nothing but for War; 
and this (ir is 3 was only to be done in Time of War, when the 
Prieſts with the Silver Trumpets were to ſound in Battle. But, my Lords 
this cannot have that Conſtruction; for whoever looks into the Scripture, 
particularly into the Prophet Joel, and other Places, (where that Ex- 
preſſion is uſed) will find it to proclaim a Faſt: They were to blow the 
Trumpet to ſignify the Generality, and that all ſhould take notice of it. 
The Allufion is carried by an Elegancy to the Trumpet, to ſhew the Ge- 
nerality of it, and that all the People ſhould humble themſelves before the 
Lord. Now, to make this Sedition to infer it to be to cxcite the People 
to War and Rebellion, is not right Reaſoning, nor is there the leaſt Co- 
lour for it. | | 

Another Quotation he makes, is much preſſed upon the Doctor, where 
ſpeaking of the Church, he cites that Paſſage out of the Lamentations : 
Her Adver ſaries are Chief, and her Enemies at preſent proſper. This is preſs'd 
upon us, as if the Doctor had an Eye in it on the Miniftry. But this, we 
think, is ſtraining the Words beyond their Senſe or Meaning: For, 
firſt, He does not ay her Adverſaries are the chiefeſt, but, in the loweſt 
Degree of Compariſon, her Adverſaries ar: chief; that is, that amongſt 
her Adverſaries there are ſome conſiderable Perſons, ſome Men of Eſtates 
and Figure. And this, I think, appeared Yeſterday in Pamphlets that were 
read, ſome whereof are ſuppoſed to be wrote by no mean Perſons ; the 
Doctor cites the Words of Scripture, and we think it can have no ill Con- 
ſtruction. As to the ſecond Part of the Expreſſion, Her Enemies at pre- 
ſent proſper, they are the Words of the Prophet; and how true in the pre- 
ſent Caſe, we muſt ſubmit to your Lordſhips, upon what has been al- 
ready offered, whether any ill Conſtruction can, or ought to be made of 
them ? Neither the firſt nor ſecond Part of theſe Words are determined to 
any particular Perſons ; we cite the Words themſelves ; they are not de- 
termined to any Perſon whatſoever ; and ſo we hope no Offence can be 
taken at them, nor any ſuch Inference drawn from them, as hath been 
endeavoured to be repreſented to your Lordſhips. The Doctor declares 
in his Sermon, as we formerly mentioned, and read to your Lordſhips, 
that he hoped what he had ſpoken would be without any Offence, as it 
proceeded from an honeſt Ke. Intention, and à tender Concern for 
Her Majeſty's Perſon and Government, and an hearty Zeal for the Ho- 
nour and Safety of our Excellent Church and Conſtitution: And fo we 
hope oe Lordſhips will conſtrue and intend it. And ſo we ſubmit this 
Article, and the DoRor's Defence, with all Humility, to your Lord- 
ſhips. We ſhall read no more than two or three Proclamations ; The firſt 
is againſt Vice and Immorality, and to ſtir up Magiſtrates to take Care to 
execute the Laws. A ſecond takes Notice that Her Majeſty's Commands 
had not been obeyed nor the Laws executed to ſupprets Vice, and com- 
mands the Magiſtrates to be carcful to do their Duty herein : And, third- 
ly, a Direction that this Proclamation ſhall be read to the People out of 
the Deſk. And ſure the reading them there, and preaching them, or the 
Subject Matter of them in the Pulpit, are conſiſtent together. | 


Mr. Phipps. MY Lords, We are now humbly to offer to your Lordſhip 
Conſideration, our Anſwer to the fourth and laſt Arti- 


cle of the Impeachment, to which we think there is no Neceſſity of giving 


any Anſwer, becauſe we humbly apprehend there is not any Offence charg'd 
upon the Doctor in that Article; for the Article ſaith, That the Docter ditb 


(%o. H. L. 


nd an Impeachment, is humbly ſubmitted to your Lordſhips. But 
is made an Article againſt the Doctor, we humbly hope we ſhall 
as full an Anſwer to the Suggeſtions and Infinuations contain'd in that 
ele, as we have to the Offences N in either of the other Articles, 

The firſt Part of the Article faith, ** That the Doctor doth falſly and 
« maliciouſly ſuggeſt that Her Majeſty's Adminiſtration, both in Eccle- 
« ſiaſtical and Civil Affairs, tends to the Deſtruction of the Conſtitution.” 
la anſwer to which tis N offered, that the Doctor doth not any 
where mention Her Majeſty's Adminiſtration, either in Ecclefiaſtical or 
Civil Affairs, He eſteems it one of the greateſt Bleſſings and Deliverances, 
« That ber . now happily fits on the Throne of Her Anceſtors ; 
« he prays, that God would long preſerve Her for the Comfort and Support 
« of the Church; be 25 eth, That what he ſpeaks proceeded from a 
« tender Concern for Her Majeſty and Her Government, and an hearty 
« Zeal for th Honeur and Safety of our excellent Church and Conſticu- 
« tion; he ſolenmly declaret, That his only Aim and Intention was 
« earneſtly to cemtend for the Safet „ Rights and Eſtabliſhment of her 
« Majeſty, together with thoſe of the Church,” And how, after all this, 
it can be inferred he ſuggeſts that her Majeſty's Adminiſtration, in Eccle- 
Gaftical and Civil Affairs, tends to the DeſtruRion of the Conſtitution, I 
cannot imagine. I humbly ſubmit, whether ſuch a Charge can be in- 
ferr'd from his Sermons, without carrying Innuendos farther than ever 
hath been attempted. 

As for that Part of the Fourth Article, which chargeth, that“ The 
Doctor doth ſuggeſt that there are Men of Characters and Stations in 
« the Church and State, which do themſelves weaken, undermine and 
« betray, and do encourage and put it into the Power of others, 
« who are profeſſed Enemies, to overturn and deſtroy the Conſti- 
« tution and Eftabiiſhment :” The Doctor denies he ſuggeſteth any ſuch 
things concerning Men of Characters and Stations. 

| can't but obſerve what Art hath been uſed to make up this Article, 
and I do not doubt but your Lordſhips will be of that Opinion; for the 
Doctor in Page 22, mentions Men of Characters and Stations, but does 
not mention Men of Character and Station in Church or State; but ſays, 
« There are Men of Characters and Stations that ſhift and prevaricate with 
« their Principles, and ſtart from their Religion upon any Occaſion of 
« Difficulty.” Which is a Charge upon them in their private Capacity, 
and does not charge them with any Miſbehaviour in their Stations, or in 
any thing relating to the Publick Adminiſtration ; nor does he mention in 
that Place their weakening, undermining and betraying, or the encourag- 
ing or putting it in the Power of our profeſs'd Enemies to overturn and 
dry the Conſtitution and Eſtabliſhment. 

And in Page 15, where he mentions ** The weakening, undermining 
« and betraying in themſelves, and the encouraging and putting it in the 
« Power of our profeſſed Enemies to overturn and deſtroy the Conſtitution 
« and Eſtabliſhment of both :” There he does not mention Men of Cha- 
racter and Station, but chargeth the weakening, Cc. on the Falſe Bre- 
thren in Church and State; ſo that-he thinks it very hard that a Part 
of one Sentence in Page 22, ſhould be brought back ſeven Pages, and 
coupled with Part of another Sentence, Page 15, and put together as one 
Sentence, to make an Article of High Crimes and Miſdemeanors ; whereas 
one of the Sentences hath no manner of Relation to, or Dependance upon 
the other, and neither of the Sentences alone can amount to, or be charged 
as a High Crime and Miſdemcanor. ; 

By this Method they might have charged him with High Treaſon, or 
any other Crime. Nay, my Lords, by this tranſpoſing and altering of 
Sentences, by taking a Part of one Sentence and coupling it with Part of 
aother, they may make the Scripture itſelf ſpeak Blaſphemy. : 

But ſuppoſe it had been one entire Sentence, had this been a Ground 
for an Impeachment? By Men of Characters and Stations, muſt Men of 
the higheſt Characters and Stations be neceſſarily underſtood ? No, my 
Lords: Are not inferior Officers, even Conſtables, Mayors, Juſtices of 
the Peace, Officers of the Militia, Deputy- Lieutenants, Officers of the 
Army, Officers of the Cuſtoms, and other Branches of the Revenues, a)l 
Men of Station? And are not ſome of the Stations very good ones? And 
are not many of the Perſons that enjoy them Men of Characters too? And 
if among all theſe there may be found ſome whoſe Conſciences are fo ten- 
der, that they think it a Sin to communicate with the Church upon any 
other Account than to qualify themſelves for their Offices and Station: ; 
and ſuch who vilify her Orders, calumniate, miſrepreſent and ridicule her 
Priefts and Profeſſors: Is it a High Crime and Miſdemeanor in the 
Doctor to call ſuch Perſons Falſe Brethren, and to ſuggeſt that they 
«re Enemies to our Conſtitution, and that they endeavour to weaken 
and undermine it? And yet this is all that can be inferr'd from 
theſe two Pieces of Sentences put together, to form this Article. And 
does this bring the leaſt Blemiſh or Reflection on the Min:ftry, or thoſe of 
the Higheſt Character and Stations in the Church? By no means : For 
the Miniſtry preſumes that Men in thoſe inferior Stations are well- affected 
to our Conſtitution, when they qualify themſelves according to Law, by 
taking the Sacrament and Oaths ; and if any of them are nor ſo, it cannot 
be preſumed to fall under the Notice of the Miniftry: And in many Caſes, 
if they did know it, yet it would not be in their Power to redrets it. I 
remember one Inſtance, in an eminent Borough in this Kingdom. Tr 
was proved, at the Hearing of an Election for that Borough, that the 
Mayor declared, that no Perſon ſhould be admitted into the Corporation, 
and qualified to Vote for Members of Parliament, but ſuch as were Diſ- 
lenters from the 7%; ſo that there may be Mayor, Aldermen, and the 
whole Corporation who may take the Sacrament in the Church of Eng- 
land, and the Oaths, and yet every one Diſſenters: And they me elect 
Perſons into much higher Stations, if they pleaſe, which are equa ly diſ- 
affected to our Church, and it is not in the Power of her Majeſty or the 
Miniſtry to helpit. And when there are ſuch found among us, whether 
the Dodtor, when he chargeth them for being Falſe Brethren, can be ſaid 
to reflect on the Miniſtry, can be ſaid to be guilty of High Crimes and 
Miſdemeanors, I ſubmit to your Lordſhips. 

The Learne Gentleman who ſpoke firft to this Article, ſeemed to allow 
that Men of the higheſt Characters and Stations were not intended; but he 
objected, that to charge the inferior Magiſtrates with a Neglect of their 
Duty, is charging the Government with Male-Adminiſtration; in which 


tou 


cannot concur with him. Zut as 
Vor. V. 


Por High Grimes and Miſdemeanors. 


to inſinuate, and is far ſhort of an Averment or Aſſertipn; and whe- 
z bare Suggeſtion or Infinuation can be a ſufficient Foundation to 


(778) 


| charge inferiot Officers or Magiſtrates with a Neglect of their Duty, can- 
not reflect on Her Majelty's Adminiſtration ; for there are Magiſtrates 
which Her Majeſty cannot remove; there are Neglests which Her Ma- 
jeſty or Her Miniſtry cannot be preſumed to know, as I before-mention'd. 
And to ſet this in a true Light, and to give a full Anſwer to this Ob- 
J we have Her Majeſty's Authority to vindicate the DoRor in this 

oint ; for Her Majeſty chargeth the M agiftrates with a Neglect of their 
Duty, and carrieth the Charge higher than can be inferr'd from the Docs 
tor's Sermon, I mean the ſeveral Proclamations that have been iſſued by 
Her Majeſty, by the Advice of her Privy-Couneil (which are Her Mi- 
niſtry) tor ſuppreſſing Frofaneneſs and Immorality. Thoſe Proclamations 
take Notice of the ſeveral Acts of Parliament againſt Profanenefs and Im- 
morality, and charge the inferior Magiſtrates with a Neglect of their Duty, 
in not putting thoſe Laws in Execution. And is it an Offence for the 
Doctor to mention that in bis Pulpit, which hath been to often repeated 
| by her Majeſty under Her Great Seal ? 

It has been objected, That the Doctor, ſpeaking of the Church, favs; 
That Her Adverſaries are Chief. This is a Quotation out of Scripture, 
which ſignifies that they are Mighty; but that this reflects on the Mi- 
niſtry, or Her Majeſty's Adminiſtration, 1 cannot apprehend. 

But it is alto objected that the Doctor, Page 5, faith, „ That the 
© Communion of the Church hath been rent and divided by FaRious and 
* Schiſmatical Impoſtors, Sc.“ Is the ſaying this is done with Impu— 
nity, a R-fleCtion on the Adminiſtration ? That Blaſphemy, Atheiſm a d 
Profaneneſs have been juſtify'd in Print; that the Worthip and Dilc a 
pline of the Church hath been profaned and abuſed, her Orders denied and 
vilified, her Priefts and Proſeſſors calumniated, miſrepreſented and ridi— 
culed ; that Frumpets have been ſounded to Rebellion; that Her Ma- 
jeſty and Her whole Adminiſtration have been reflected on, I think was 
ſufficiently proved to your Lordſhips Yeſterday; and that it hath been 
done with Impunity hitherto, I believe will not be denied, for 1 have not 
heard that any of theſe bold Offenders have yet been puniſh'd; and that 
the inferior Mazifirates have neglected their Duty in tha: reſpe&, we have 
Her Majeſty's Authority for it. But that this is a Reflection oh Her 
Majeſty, or Her Miniſtry,” is totally denied; for the Execution of 
the Laws againſt ſuch Offenders is within the Province of inferior 
Magiſtrates ; and God forbij that the faults of inferior Magiſtrates 
ſhould be charged upon her Majeſty. The ſeveral Proclamatious iſſued 
out by Her Majeſty, by the Advice of Her Privy-Council, ſhew, Her 
Majeity and Her Minitry have done all that in them fies to ſuppreſs 
Blaſphemy, Profaneneſs, and other Vices; and that the Fault and 
Neglect lies entirely at the Door of the inferior Magiſtrates: And this 
ſufficiently anſwers the Objection, that what is charged upon inferior 
Magiſtrates cannot reflect on Her Majeſty, or Her Miniſtry, And this 
is alſo a full Anſwer to that Part of the Fark Article, which accuſeth 
the Doctor with charging Her Majeſty, and thoſe in Authority, both in 
Church and State, with a gencral Male-Adminiſtration; to which 1 
would only add what the Doctor ha h faid in his Anſwer to this Article, 
diz. I hat he abhors the Thoughts of bringing any Charge againſt Het 
„Sacred Majeſty, whom he never mentions but in Terms of the pros 
* foundeſt Duty and Reſpect ; that he doth not charge thoſe in Authority 
with any Male-Adminiſtration; that he doth not fo much as mention 
the Word Male- Adminiſiration, nor any other Word Synonymous with 
it, or from whence it can be inferr'd, or in which it is or can be imply'd.“ 

As to ſuch Part of the Fourth Article, which chargeth, that “ The 
„Doctor, as a publick Incendiary, perſuades her Majeſty's Subjects 
to keep up a DiſtinCtion of Factions and Parties ;”” he invites the Diſ- 
ſenters to leave their Schiſm, and come fincerely into the Church : He 
complains of thoſe ho have villainouſly divided us with the knaviſh 
Diſtinctions of High and Low Church. He wiſheth we were all one Fold 
under one Shepherd; and that all thoſe invidious Diftinctions, that diſtract 
and confound us, were loſt. 

If wiſhing that People would leave their Schiſm, and come fincercly 
into the Church; that we were all one Fold under one Shepherd, makes 
a Man 2 publick Incendiary ; if blackening thoſe thut divide us with knaviſh 
Diſtinctions with the Character of Villainous; and Willing that all thoſe 
invidious Diſtinctions which diſtract and confound us we.e loſt, be to 
keep up DiſtinRions of Factions and Parties, the Doctor is Guilty; buy 
if not, then he conceives there is nothing in his Sermons which can be a 
Foundation for the Charge in this Branch of the Fourth Article. 

But it hath been objected, That tho' the Doctor invites the Diſſenters 
to come into the Church, yet he invites them upon his own Terms: And 
hope, my Lords, they ſhall never come in upon any other Terms than 
their conforming to the Doctrine and Diſcipline of the Church. I hope I 
ſnall never ſee the Conſtitution of our Church weakened, and her Palcs 
and Fences broken down, to let her Enemies into it, 

As to the other Part of the Article, which chargeth the Doctor with in- 
ſtilling groundleſs Jealouſies, and fomenting deitructive Divifions among 


| her Majeſty's SubjeQs, there is no Foundation for it; for on t! - 
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trary, he rebukes and condemns thoſe who by falſe Inſinuations, and 
railing groundleſs Icalouſies and Fears, embroil and bring it into 
Contufon. 

As to that Part of the Fowth Article, which chargeth, That « The 
&« Doctor excites and ſtirs up Her Majeſty's Subjects to Arms and Violence,” 
if Preaching up Paſſive Obedience be to ſtir up People to Rebellion; if 
Preaching up the [legality of Reſiſtance be to excite Her Majeſty's Sub- 
jects to take up Arms againſt Her, I own there is a ſufficient Ground in 

is Sermon for this Charge; but otherwiſe, there is hot one Pallage in the 
Sermon to warrant this Accuſation. 

I do admit, the Doctor, in the laſt Page of his Sermon, hath this Ex- 
horiation of St. Paul's Put on the whole Armour of God, that ye my 
debe able to ſtand againtt the Wiles of the Devil; for we wreſtle not only 
« againſt Fleſh and Blood, but againſt Principalities, againſt Powers, 
«« againſt the Rulers of the Darkneſs of this World, againſt Spiritual Wicks 
66 cInefſes in high Places. I pray, my Lords, What is it that the Door 
in the Words of St. Paul adviſes his Auditors to reliit ? Is it not the Hide 
of the Devil? With what Armour are they to refiſt? *Tis with the Ar- 
mour of Ged. What is the Armour cf God? Are Guns, or Swords of 
| Iron or Steel, the Armour of God? 

The Learned Manager that ſpoke to this Point ſaid, the Doctor could 
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not mean the Spiritual Armour, becauſe he departed trom the Apoſtle's S; i- 
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theſe Arms, mit to your Lordſhips. is plain, chat the Prir 
3 ** and Rulers _ — 75 not 1 — 97 
Powers and Rulers; but the Principalities, Powers and Rulers of Darineſs, Ir 
54 which Swords pſy are but a very weak and feeble Defence. | These that pro 
Theſe Things being conſider d, I think there is nothing to be collected of the Church 
from this Paragraph, that can excite Her Majeſty's Subjects to Arms 2 that on them 
Violence; unleſs jt be, to take the Armer of God, to rg th Devil 
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As a further Fvidence that the Doctor excites Her Majeſty's Subjects comes to char ge nderminers of the Church and Cu. | 
to Arms and Rebellion, it is objected, That the Doctor, 15 Sermon, 8 they are deſcribed to be either thoſe Perlons that ſubvert — 

K. 26. ſays, Let ut therefore, being well aſſur d hetν much our Cauſe deſerves, | damentals of Religion, as Atheiſts, Deilts, Sec nian, and ſuch like. . ; 
and bo much at preſent it requires our braveſl Reſolutions, hold foft our Iutegri- 8 Conformiſts, Perk F % the ne wh. al * or | 
ty nf Religion without uirvering, and earneſtly contend for the Faith which was | Deſign to do it a Miſchief. And I think theſe Perſons may be juſtly ad 
ene delivered to the Saints. is not this wholeſome and religious Ad- to be Underminers of the Church. g | 
rice The more ſtrongly and openly the Cauſe is oppugned, the braver My Lords, There is a General Charge againſt the Doctor, That be * 

Ds | Reſolution it requires to defend it. The Cauſe of Religion is atrack'd by os, 8 4 Rebellion, If this could be naturally inferr'd from his Word 
Atheiſts and Deiſts ; the Caute of Monarchy, by Aſſertors of Republican | _ ul rom his Words, 


8 uilty of Self- Cantradiction, and ought rather to be pit; 
and Seditious Principles ; the Cauſe of the Church, by Papiſts and Sec- | weak, fooliſh PA Flyer po 38 * Ha F vp rk 
| tare of all ſorts; and therefore it requires our brayeſt Reſolutions to de- | he hath ſo poſitively affirmed the utter legality of Reſiſtance to the Su- 
nd the Church, the Queen, and the Conſtitution, with the ſame Zeal | preme Power, if a % Thing had dropp'd from bim in the fame Afiewbl 
they are attack d, as the Doctor explains himſelf; Not doubting, if we | tending to Rebellion, he would have expoſed | himſelf. to the *. 
ſhrew the fame Courage; amd ind tgable Zeal and Libour to defend, as rr Ad- | Ridic TOW Set " 1 8 "498 
verjarits to reproach, divide and ruin our Church; neither their united Malice | My Lords, Some Things bave been obſerved out of the Preface to bis 
ver Power, nor all the Plotr and Machinations of Rome, nor the very Gates of Sermon at &. Paul's: One Expreſſion is that of ſounding a Trumpet. | 
| Hell itfelf, ſhall ever be able to prevail againſt Her. And ſhall this be con- ſhould not have thought this worth taking notice of, but that ſame of the 
ſtrued to exeite Her Majeſty's Subjects to Arms and Violence? | Gentlemen did lay ſome Streſs on it, as if this were ſounding an Alam 
As to the laſt Part of the Article, which chargeth, That the Doctor | exciting People to Arms: But I conceive, that the Words out of the 
doth wickedly wreft and pervert divers Texts of Hol Scripture : It ſeems, the Moyth of the DoQar, bear the ſame Senſe as out of the Mouth of the 
Printer of the Edition miſtook one Text. If the Doctor had | Prophet. But for fear that be ſhould be miſcontrucd, the Doctor ex- 
rverted, or wickedly wreſted the Text, he muſt have been ſubject to a | plains himſelf by the Words immediately following, and ſhews, that 
Profecution in another Place; but it would not have been a Ground for an | {uch Prohibition or Reſtraint laid on the Clergy, as are there ſy 
achment of High Crimes and Miſdemeanors. 122 expreſly contrary to che Command of God. | * | 
To conglude.—My Lords, If 8 the Dethroning and Mur- orez by theſe Mn, who Cul Mori Laak rae | 
dering the Royal Martyr King Charles the Firſt, be to caſt black and odi- | the wore ffeciually to underming and « us, that the Pulpit is not a Plact fer | 
ous Colours on his late Majeſty and the Revolution z if the averring the | Politicks ; and that it i; the BA -4 * > aki to preach Peace, and nt 
utter Illegality of Reſiſtance to the Supreme Power in all things lawful ; | und a Trumpet in Sion ; / exprefly contrary io the Cemmond of Gad, ts er) | 
if Preaching the Doctrine of Paſſive Obedience and Non- cſiſtance, | aloud, and ſpare not. that theſe Words do plainly interpret What te 
which bath been enjoined by our Church, and confirmed by the Legilla- | Doctor meant b — ing 3 Trumpet. * panes n. | 
ture, und is the Doctrine of all Chriſtian- Churches, ſhall be conſtrued to My Lords, There was another Thisg taken notice of from this Pre- | 
be 1 Reflection on the Revolution, and a greater Reflection on it now, | face, and that was the Encouragement. he gives to People to Arms aud 
than the Preaching of the ſame Doctrine was in the-Reign of his late Ma- | Violence, againſt ſuch as would deſtroy the Church, Sc. The Words | 
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| 
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| 9 ; who was the Happy Inſtrument of that Revolution: If the Doctor | of the Doctor are theſe: If honeſt Men Wee 
6 ©? Criminal for Preaching that Doctrine which the Right Reverend Fa- | thr ough want of Courage, 40 a juſt Senſe of , — 2 us 
 thers'6f our Church, and other Eminent Divines, have preach'd, with | mies ; we may, without the Spirit of P rephecy, ferezel what 4 — od 
the Approbation and Applauſe of the Crown, and both Houſes of Parlia- Conſtitution, when it is ſo vigeroufly utiaci d From, without, and fo i 
ment 3 then the Doctor is guilty of the High Crimes and Miſdemeanors fended from within. This was looked upon as dividing the 582 
um nne | a | citing them to make Reſiſtance. But it the Gentlemen had looked a little 
And if to wiſh that Diſſenters, who qualify themſelves according to the | before, in the ſame Paragraph, they wguld have found who the Aſlailants 
Act, may enjoy the full Benefit of it ; if to deſire the Laws to be put in | he mentions were; and then they —_ not, I conceive, have blamed the 
Execution againſt fuch who will not comply with the Terms preſcribed Doctor for encouraging the Pcople to make a yi gorous. Defence, be 
by the Act, and againſt Atheiſts, Deiſts, and ſuch who frequent no Re- ö Aſſailants are thoſe that make rebellious A peals to. the Peg 1 A che 
ligious Worſhip -at all, and are particularly excepted out of the Act of only Judges of Right and Wrong, and the Barnier Relort of fullice and 
Toleration; and if to aſſert, that a Sentence ratihed in Heaven cannot be Dominion: Theic, he ſays, axe the faſhionable Methods now made uſe of 
reverſed on Earth, be to ufkrm the Toleration unreaſonable, and the Al- to undermine the Church and Legiſlature, by breaking in upon the Prero- 
lowance of it unwarrantable; then the Doctor is alſo guilty of the High ative of the Crown, by threatening them with imagivary Legions and a 
Crimes in the Second Article. 2 N LOT? Popular Tribunal, where their Authority is to be tried and A 
And if to aſſert the Prejudice the Church receives by Schiſm and Occa- | To put a ſtop to this Thing, is what he ſays is the Intent of his Dil 
ſtonal Conformity; if the n heavy n which my be courts. Now if theſs axe the Pockons eee = 
brought down upon a Church and Nation, by Blaſphemy, Atheiſm, Pro- appeal to the People as the only Judges of Right and Wrong, if theſe are 
phaneneſs and linmorality; if to ſhew the Vonger the Queen and Church | the Aſſailants, ſurely the Doctor may encourage the People vigorouſly t 
are in, by the rebellious Principles that are dai 8 broach'd and publiſh'd, | defend themſelves againſt them. "gg | 
be to aſſert the Church is in Danger under Her Jeſty's Adminiſtration; My Lords, There was one Thing more taken notice of by the Gentle- 
the Doctor is likewife guilty of the Crimes in the Third Article. men Managers, That the Doctor had given great Offence to the Com- 
And laſtly, If to pray for Her Majeſty's long Continuance on the | mons, by an Expreſſion he has made ule of, b . L 
Throne, for the Comfort and Support of the Church and Nation; if to | the Cloſe of his Anſwer to che Articles; and that runs thus e _ 
ſhew that the Laws againſt Atheiſm, Blaſphemy, Prophancneſs and Ir- | Lot of the Miniſters of the Gajpel, 115 when they cite the Ward of Gid in ther 
religion; be not put in due Execution by inferior Magiſtrates ; that is, if | General Exbortations ts Piet and Virtue, or in their Reproofs of Men's Trar/- 
to afſert in his Pulpit what Her Majeſty, by Advice o Her Miniſtry, hath graſſons, or where they are Lamenting the Difficulties and Co Hd with which 
aſſerted in Four Proclamations, be to reflect on Her Majeſty and Mi- | the Church of Chriſt, whilſt Militant kera on Earth, La, * 1 
niſtry, and to charge Her Majeſty with Male-Adminiſtration in Church ſeveral Texts and Paſſages ty them cited, ſhall be ſaid to bave been by them mean! 
and State: and if exhorting the People to put en the Sword of the Spirit, the of part cular Paal and Things, and all be confirucy ts the I wr 
Shield of Faith, the Breaſt-plate of Righteoufneſs, and the Helmet of Slvation, enſe, and be made by ſuch Corſ ruftun one Ground of an LAS 2.554, 4 He 
to refit the Devil, and «ll the Powers of Darkneſs, be to excite Her Majeſty's | C ines and Miſdemeanors. If this Suppoſition, as the Doctor has 1 
Subſects to Arms and Violence againſt Her Majeſty; and if Preaching up | he turned into a Poſition, he hopes you will . 
Paſſive Obedience and Non-Retiftance, is to ſtir up People to Rebellion; tion. If Generals have not been tied to Particulars, to make up theſe 
then the Doctor is guilty of the High Crimes and Miſdemeanors in the | Articles, then the Dodtor had no Reaſon to make this Exclamation : But 
Fourth Article; eſpecially, if ſtrain d, foreign and unnatural Inferences, | if the Doctor's Sermon hath been ſo treated, in order to frame the Articles 
[nfinuations and Innuendos are to pals for Proof: But otherwiſe, | preſume againſt him, then he is not blameable for that Expreffion. 2 
to ſay, the Doctor is not due of any of the Offences charged in either of My Lords, The Doctor has never before been ch arged with Diſloysliy 
the Articles; and I humbly hope, your Lordſhips will be of that Opinion. to the Government: He hath always been a Man of that Probity, and of i 


Mr. Dee. M* Lords, This Article is ſhort of the former Articles, in | blameleſs a Life and Converſation, that he hath not been ſo much as attack d 

_ the manner of tie Charge, The firlt Part of it is a | on that Account. And when a Man of his Character is brought before 
Charge upon the Doctor, That he fig only, That Her Majeſty's Ad- your Lordſhips, for a Sermon preached in a public Congregation, for a 
„in iH, tends to the Deflruc?ion if the Con/litutiem, As to this Part of the Doctrine that is the Doctrine of the Church of Enziaud, and for which he 


5; have been ſet him from the Begining of the K 
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u the Authority of fo many of the Fathers of that Church. as well as of 
— of her Learned Sons : For him, I ay, to be e your 
ps (by an Impeachment) on that Account, ſurely he may be allowed 
o ſay this” Kis Lot (at leaſt) ts hard * he ſhould be, made the firſt, and 
o folemn Example ; when hee only followed fo . great Examples, 


And when ps conſide ths Circuniances of the Doater 
ime. An 3 ger ICCUMMANCes of the Doctor, 
1 „ wilt ink, that che Defence of this Proſecution, 
muſt be a ſufficient Puniſhment for, any Crimes. he is ch with, and 
of which he cdu de 2 guilty : Aud 10 L ſubmix him, and his Cauſe, 
Henebnan, MV Lords, In the General Preamble to the Articles of 
* oy M 1 ment, Doctor Sarbewerel! is (aid to have 
preached and publiſhed o Diſcourſes,” with an Intention to defame Her 
7 75 — 3 and pens ae Article contains 1 15 2 
harges of x'v I z alignit zainſt her Majeſty's 
Charges n d great Malignity, againſt her Majeſty 


H | C | 1 
2 Genen Anſwer to this Article, I muſt beg your Lordſhips Pa- 
tience, te look back "again upon thoſe Paſſages of this Sermon, which 1 
bumbly offer d to your. Lordthips Conſideration under the Third Article, 
which ou — the ee ia a clear Light In one « 1 
y acknowled great ngs we at preſent enjoy, er 
Kelty happily I. x on the Throne of her Fee And in the 
other Places Where he mentions her Majeſty, it is with great ReſpeRt, and 
hearty Addreſſes to God, long to preſerve her on that Throne; and at 
— concludes with 4 rem Proteſtation ; 2 what — _ then 
en, proceeded from a Tntention, end tender Concern fir Her Majeſty's 
— and (3overnment, end a bearty Zeal for the Benn and Saftey of our 
Excellent Church aud Conflitution. | | | 
My Lords, Some Regard is to be had to the Declarations of every honeſt 
Man, in relation to his own Thoughts and Intentions, which are known 


only to God and his own Conſcience: And certainly, when a Prieſt of the | 


Church of England does, inthe Preſence of God, and the Face of the Congre- 
ion, ſolemnlydeclate, That what he ſpeaks is with a tender Concern, and 
rty Zeal for Her Maj Perſon and Government; no looſe Words or 

diſtant and unconnected Ex ns ought to be conſtrued to a direct con- 

trary Senſe of fo expreſs a Declaration. My Lords, the Senſe of theſe 

Words is plaia and obvious to every Man's Underſtanding : But if a Paſ- 

ſage in the Two-and-T wentieth Page of this Sermon, in itſelf, and as it 

ſtands in its er Connection (not Criminal, ) muſt be conſtrued by what 
is ſaid in the Fifteenth Page, little relating to the ſame Purpoſes, and both 
theſe Paſſages explain'd by a Third ſtill farther diſtant ; by ſuch a Me- 
thod the moſt inoffenſive Diſcourſe may de made blameable, and it will 
be very difficult to make any Defence. © 

My Lords, "It has been objected by the Learned Managers, That the 

Doctor choſe a unſeaſonable Time and an improper Place, to vent his No- 

tions in But how does it appear, that either the one or the other was of 


his own Choice?* Does it not rather appear, that he was called to per- 


form that Duty by the publick Magiſtrate; and that both the Time and 
Place were of his Appointment ? Or how can it, at this Time, be thought 
unfeafontbley to maintain the Doctrine of our Church, when ſuch Swarms 
of infamous Libels are daily publiſhed in Oppoſition to it? Or what 
Place can be more proper for this Purpoſe, than that in which ſuch Li- 
dels uſually firſt appear, and moſt prevail? Whether the Doctor perform'd 
bis Duty by Preachihy that Doctrine there, which the Rubrick of our 
Liturgy expteſsly commands him to teach on that Day, muſt be ſubmitted 
to your Lorfſhips: And certainly it will always be thought*proper, on 
that Day, that our Church and State were delivered from a moſt horrid 
Conſpiracy, to preach aguinſt the Sin of Rebellion: Upon that 1 that 
the whole Nation was deliyered from a Popiſh Conſpiracy, it will always 
be proper to ſhew, that Reſiſtance of the Higher Powers is the Doctrine of 
df Papiſts and fitſt proceeded from them. ſe is well known to your Lord- 
ſhips, what the General Duty of Miniſters obliges them to; but upon State- 
Days, when they are commanded by Supreme Authority, and directed by 
the Rubrick what Subject to treat of; it would be Contempt in them not 
to obey the Commands of their Superiors, or not to inſiſt upon that Doc- 
trine which they are peculiarly ordered to explain. And I humbly appre- 
hend, that thoſe Reverend Prelates, ſome of whoſe Expreſſions were lately 
read to your Lordſhips, would not have received the Thanks of this Ho- 
nourable Houſe, if th 
ty of that Day, which they then celebrated. 

My Lords, Upon general View of this and the other Articles, the whole 
Charge will appear to be ſupported, not by any one plain Propoſition, but 
by Inferences and ſuppos'd Conſtructions. It has been my Endeavour, un- 
der every Article, to lay before your Lordſhips one or more clear Paſſages 
of this Sermon; which ſufficiently declare the Author's Intention as to that 
Article; and I muſt leave it to your Lordſhips Conſideration, how far an 
Infinuation or Inference will be outweighed by an expreſs Declaration. If 
there are any Words inthis Diſcourſe which ſeem to bear a doubtful Mean- 
ing, your Lordſhips will in all Caſes incline tothe moſt fayourable Side; and, 
in this Particular, the Character and Function of a Miniſter will deſerve 
ſome more than ordinary Allowance. My Lords, It is a known Rule in the 
Roman'Law, In ambiguis orationibus maxime ſententia 2 eft ejus gui eas 
protulifſet. Where-ever Wards are capable of a double Conſtruction, there 
the Intention of the Speaker is chiefly to be looked after, and attended to. 
Every Man has a Right to explain his own Intentions; and the darker and 
more obſcure Exprefions of his Diſcourſe muſt be conſtrued by thoſe Paſſages 
which are more plain and explicit. This is a Rule in all Civil and Common 
Caſes between Man and Man ; but in Criminal Caſes, there that Law ex- 
acts a ſfricter and a nicer Proof: Wherever the Life or Liberty of a Ci- 
tizen is concerned, there the Proofs ought to be Luce meridiand clariora, as 
ie as the Sun at Noon-day, and ſuch as will convince every one at 

ſt Sight. 

My 1 I mention theſe Maxims of the Roman Law only as they are 
azrecable to the common Senſe and Underſtanding of Mankind, as Rules 
of Reaſon and Equity, which your Lordſhips have always governed your- 
ſelves by, and always will. The laſt of em I mention with the greater 
Confidence, becauſe I find it has once already received the Sanction of this 


honourable Houſe, in Sir Samuel Barnard'/tan's Caſe ; in which it is de- 


| 


Ver High Crimes and Miſdemeanors: 
elared, That Tynuendes or ſuþpe 


| 


| 


| 


y had not adapted their Diſcourſes to the Solemai- | 


once been the Reſolution of this Hongura | umb 
= Lordſhips will not depart from a Precedent, ſo well eſtabliſhcd. 


©* ſo hardy to 
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| - ſuppoſed CenflruBions ought not to be allowed ; for all 
Accuſations ſhould be plain, and the Crimes {cy org This, my Lords, has 
e Houſe, and we humbly ho 


-ords, one Part of this laſt Article is, That the Doctor has wreſted ſeve- 


ral Texts of Scripture' to ſeditious Purpoſes ; but it has not yet appcar-d 
that he ever harboured one ſeditious Thou ht; Whether he has Prong 
ed any Texts of Scripture will de beſt 9 

 Lordſhips ſhall be pleaſed to. hear. him. 93 s 
Mr. Dedd. My Lords, We deſire to read two or three Proclamations : 
The firlt is to direct the agiſtrates to put the Laws in Execution againſt 
Prophaneneſs and Immorality ; and that not being duly obſerved, the Se- 
cond Proclamation takes notice thereof, and directs the Magiſtrates to put 


the ſame in Execution: And there are two ſubſequent Proclamations to 
the ſame Purpoſe. , 3 


Clerk NN By = neen, A Proclamation for Reſtraining the Spread- 
ews, an 


ained by himſelf, When your 


my Falſe 
Papers and Libels. 


ANNE R. 


rinting and Publiſhing of 1rreli tous and Seditious 


W HERE AS by an AQ of Parliament made in the Third Year of 


the * of King Edward the Firſt, It is Enacted, That none be 
or | aw any ſalſe News or 'T'ales, whereby Diſcord, 
* or Occaſion of Diſcord or Slander may grow between the King, and his 
C Pia or the great Men of the Realm; and that he that dothfo, 
© ſhall be taken and kept in Priſon until he hath brought him into Court 
* which was firſt Author of the Tale. And by another Act made in the 
Second Year of the Reign of King Richard the Second, it is declared, 
That the deviſing, ſpeaking, and telling ſuch falſe News and Tales, 
* was likely to occaſion great Peril and Miſchief to, and the quick Sub- 
* verſion and Deſtruction of this Realm: For the preventing whergoh, it 
* is thereby Enacted, That none be fo hardy o deviſe, ſpeak or tell 
8 8 falſe News, Lyes, or other falſe Things, of Prelates, Noblemen and 
Officers of the Crown therein named, whereot Diſcord, or any Slander, 
* might ariſe within this Realm, under the Pain ordained. by the ſazd Sta- 
* tute of King Edward the Firſt. And by another Act made iu the 
© Twelſth Year of the Reign of the ſaid Ling Richard che decond, it is 
© Enacted, That when any ſuch ſhall be taken and impriſoned, and. can- 
not find him by whom the Spoecl. be moved, that he ſhall be puniſhed 
* for ſuch his Offence. And whereas the preventing of the ſpreading and 
$ 28 of falſe News and Tales, and the Writing, Printing aud Pub- 
* liſhing of Heretical, Blaſphemous, Ixieligious, I'reaſonable, Seditious 
and Seandalous Books, Pamplets, Libels and Papers, is a Matter which 
* requires our Publick Care, and is of great Concernment ; eſpecially con- 
* ſidering, that by Reaſon of the general Licentiouſneſs of the Times, 
* ſince an Act for preventing Abuſes in Printing Seditious, T reaſonable, 
* and Unlicenſed Books — Pamphlets, and for regulating of Printing, 
and Ptinting-Preſſes, made in the Thirteenth Year of the Reign of Our 
* late Royal Uncle King Charles the Second, and continued by an. Act 
* made in the Fourth Year of the Reign of the late King Milllam and 
Queen Mary, expired, many Evil diſpoſed Perſons have Written, Print- 
ed and Publiſhed divers Heretical, Blaſphemous, Irreligious, 'Treaſoh- 
© able, and deditious Books, Pamphlets, Papers, and many falfe, infamous 
and ſcandalous Libels, and do continue ſuch their unlawful and exorbi- 
tant Practices, endeavouring thereby to traduce and reproach the Fete. 
„ſiaſtical and Temporal Government of this Kingdom, and the publick 
© Miniſters of the ſame, and the Proceedings and Members of both Houſes 
* of Parliament, and other our loving Subjects, to the high Diſbonour of 
* Almighty God, and the endangering the Peace of thele Kingdoms, con- 
© trary to the ſaid Statutes, and the common Laws of our Realm: We 
© therefore (with the Advice of our Privy-Council) do by this Our Royal 
* Proclamation Charge and Command all our Subjects, of what State 
© or Condition ſoever they be, That they do not henceforth preſume, 
either by Writing, Printing or Speaking, to tell or publiſh any falſe News 
* or Tales, contrary to the Statute beſore- mentioned; nor Write, Print, 
* Publiſh, or Sell, or cauſe to be Written, Printed, Publiſhed, or Sold, any 
* Heretical, Blaſphemous, Irreligious, T reaſonable, or Seditious Books, 
Papers or Pamphlets, or any ſcandalous Libels, reflecting upon us, or 
upon the Eccleſiaſtical or Temporal Goverament of this Realm, or any 
of our publick Miniſters or Officers, or on the Proceedings of either of 
* our Houſes of Parliament, or any the Members thereof, or upon an 
© other of our loving Subjects. And we do hereby further declare, Ina: 
Ve ill proceed with the utmoſt Severity and Rigour of Law, againſt all fuch 
Perſons who ſhall be Guilty of any the malieiuus and unlawful-Practic-s 
© aforclaid : We being teſolved as much as in us lies, to ſuppreſs-the ſaid 
© Enormities by a more ſtrict and exemplary Puniſhment. of all ſuch Of- 
« fenders herein, as ſhall hereafter be diſcover'd; To the Difcovercrs 
«* whereof we will give all duc Encouragement. And we do hereby ftraitl y 
charge and command all and ſingular our Judges, Juſtices of the Peace, 
Sheriffs, Mayors, Bailiffs, and all other our Officers and Minifters 
© whatſoever, to take effectual Care for the ſpeedy Apprehenſion, Pro- 
« ſecution and Puniſhment of all ſuch Perſons, who ſh.Ull at any Time 
« hercatter be found Offenders herein. 


* Given at Our Court at Whitehall, the Twenty-Sixth Day of March, 
© 17C2. In the Firſt Year of Our Reign.“ 
GOD fave the QUEEN.“ 
Mr. Dodd. Now read the Second. Read the Date firſt, 


Clerk Reads.] Given at our Curt at St. James's, the Five-and-Twentieth 
Day of February, 1702. In the Fiiſi Year of Our Reign. 


By the Queen, a Proclamation for the Encouragement of Pity and Virtue, and 
for Preventing and Puſhing of Vice, Prophaneneſs and Immarality, 


ANNE R. | 
c WHEREAS on our Acceſſion to the Throne, we thought fit, by the 
c 


Advice of our Privy-Council, to iſſue out our Royal Proclamation 
for the Encouragement of Piety and Virtue, and for the Preventing and 
« Puniſhing of Vice, Prophanenefs and Immorality: And whereas we have 
© been informed, that our Laws mentioned in the ſaid Proclamation have 


2 not 
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not been executed zecording to out "juſt ExpeRation" and Commands mands : | 


Wie moſt ſetiouſly and religiouſly conſidering, Thar it is an indiſpen- 
© ible Duty on us, to be careful, above all other things, to preſerve and 
advance the Honour and Service of Almighty God, and to diſcourage 
and ſuppreſs all V ice, Prophaneneſs, Debauchery and Immorality, which 
* are-ſo highly diſpledhng to God, fo great a Reproach to our Religion 
© and Government, and (by Means of the frequent il} Examples of the 
Ptacticers thereof) have pA fatal a Tendency to the Corruption of many 
© of our loving Subjects, otherwiſe religiouſly and'virtuouſly diſpoſed, and 
© which (if not timely remedied) may juſtly draw down the divine 
geance on us and our Kingdoms: W. alſo humbly acknowledging, That 
: — expect the Bleſſing and Goodneſs of Almighty God (by whom 
Kings and Queens reign, and on which we entirely rely) to make our 
Reign happy and proſperous to ourſelf and our People, nor hope for 
© the Divine Aſſiſtance to deliver us from the great and imminent Dangers 


| 


1 


| 


| 


| 


Ven- 


* which our Kingdoms, and the true Proteſtant Religion eſtabliſhed among 


© us, are in this preſent JunRure threatned with, without a religious Ob- 


* ſervance of God's Holy Laws. 
* Piety, and good Manners may (according to our moſt heatty Defire) 
© flouriſh and increaſe under our Adminiſtration and Government; We 


4 


To the Intent, therefore, that Religion, 


- © have thought fit (by the Advice of our Privy- Council) to iſſue this our 


Royal Froclamation ; and do hereby declare our Royal Purpoſe and Re- 
* ſolution to diſcountenance and puniſh all manner of Vice, Prophane- 
© neſs and Immorality in all Perſons, of whatſoever Degree or Quality, 
within this our Realm; and particularly in ſuch as are employed near 
our Royal Perſon : And that for the greater 8 of Religion 
and Morality, we will, upon all Occaſions, diſtinguiſh Perſons of Piety 
and Virtue by Marks of our Royal Favour, And we do expect and re- 
quire, That all Perſons of Honour, or in Place of Authority, will give 
* good Example by their own Virtue and Piety, and to their utmoſt con- 
tribute to the diſcountenancing Perſons of diſſolute and debauch'd Lives, 
* that they, being by that Means reduced to Shame and Contempt, for 
t their looſe and evil Actions and Behaviour, may be thereby alſo enforced 
the ſooner to reform their ill Habits and Practices, and that the vifible 
© Diſpleaſure of good Men towards them, may (as far as it is poſſible) ſup- 
* ply what the Laws enz) cannot altogether prevent. And we do 
* hereby ſtrictly enjoin and pro ibit all our loving Subjects, of what Degree 
or Quality ſocver, from playing on the Lord's Day at Dice, Cards, or 
© any other Game whatſoever, eit 

place or Places whatſoever ; and do hereby require and command them, 
and every of them, decently and reverently to attend the Worſhip of 
God on every Lozd's-Day on Pain of our higheſt Diſpleaſure, and of be- 


er in publick or private Houſes, or other 


© ing proceedcd againſt with the utmoſt Rigour that may be by Law. And 


« for the more effectual reforming of all ſuch Perſons, who by Reaſon of 
« their diſſolute Lives and Converſations are a Scandal to our Kingdom; 
our further Pleaſure is, and we do hereby ſtrictly charge and command 
« all our Judges, Mayors, Sheriffs, Juſtices of the Peace, and all other our 
« Officers and Miniſters, both Eccleſiaſtical and Civil, and all other our 
Subjects, whom it may concern, to be very vigilant and ſtrict in the Diſ- 
« covery, and the effectual Proſecution and Puniſhment of all Perſons who 
« ſhall be guilty of exceflive Drinking, Blaſphemy, prophane Swearin 
and 4 Lewdneſs, Prophanation of the Lord's-Day, or other dif. 
« ſolute, immoral or diſorderly Practices; and that they take care alſo ef- 
« fectually to ſuppreſs all Bawdy-Houſes, publics Gaming-Houſes and 
Places, and other diſorderly Houſes ; and to put in Execution the Statute 
made in the nine-and-twentieth Year of the Reign of our late Royal 
Uncle King Charles the Second, intitled, An Ae for the beiter Obſervation 
« of the Lird's Day, commonly called Sunday; and alſo an Act of Parliament 
made in the ninth Year of the Reign of our late dear Brother King l- 
« liam the Third, intitled, An Al for the more effettual ſuppreſſing of Blaſ- 
« pheny and Prophaneneſs ; and all other Laws now in Force for the pu- 
« niſhing and ſuppreſſing any of the Vices aforeſaid ; and alſo to ſuppreſs 
and prevent all Gaming whatſoever, in publick or private Houſes on 
« the Lord's-Day ; and likewiſe, that they take effectual Care to prevent 
« all Perſons keeping Taverns, A Coffee-Houſes, or other 
« Publick-Houſes whatſoever, from ſelling Wine, Chocolate, Coffee, Ale, 
« Beer, or other Liquors, or receiving or permitting Gueſts to be or re- 
main in ſuch their Houſes on the Lord's-Day, (except in Caſe of Neceſ. 
« ſity and Charity) as they will anſwer it to Almighty God, upon Pain of 
our higheſt Diſpleaſure. And for the more effectual Proceeding herein, 
« we do hercby direct and command all our Judges of Aſſize and Juſtices 
« of the Peace, to give ſtrict Charges at their reſpective Aſſizes and Seſ- 
« fions, for the due Proſecution and Puniſhment of all Perſons that ſhall 
« preſume to offend in any the Kinds aforeſaid ; and alſo of all Perſons, that 
« contrary to their Duty, ſhall be remiſs or negligent in putting the ſaid 
Laws in Execution ; and that they do at their reſpective Alkzes and 
© Quarter-Seſhons of the Peace, cauſe this our Proclamation to be pub- 
© blickly read in open Court immediately before the Charge is given. And 
« we do hereby further charge and command every Miniſter in his reſpec- 
© tive Pariſh-Church or Chapel, to read or cauſe to be read this our Pro- 
« clamation, at leaſt four Times in every Year, immediately after Divine 
© Service, and to incite and ſtir up their reſpective Auditories to the Prac- 
© tice of Picty and Virtue, and avoiding of all Immorality and Prophane- 
« nets. And to the end that all Vice and Debauchery may be prevented, 
t and Religion and Virtue practiſed by all Officers, private Soldiers, Ma- 
« riners, and others, who are employed in our Service by Sea or Land; 
We do hereby ſtrictly charge and command all our Commanders and Of- 
« ficers whatſoever, That they do take cate to avoid all Prophaneneſs, De- 


© baucherv, and other Immoralities; and that by their own good and vir- | 


tuous Lives and Converſations, they do ſet good Examples to all ſuch 
« as are under their Care and Authority; and likewiſe take care of and in- 
* ſyect_the Behaviour of all ſuch as are under em, and to puniſh all thoſe 
: who ſhall be guilty of any the Offences aforeſaid, as they will be an- 
* twc:able for the 11] Conſequences of their Neglect herein. 


GOD fave the QUEEN. 


Mr. Dd, My Lords, There are two ſubſequent Proclamations preſ- 
ing Nog itlrates to put the faves in Execution in this Cale; but they are 


| 


184. 7% Tm ey Henry Sachevdelt} Di O. 


— 


4 r 
— — * ( 583) 
Time to tend chem: They are to the fame, Purpoſe with the laſt, wii, 
notice chat the Magiſtrates had not done their Duty as required. N 
f My Lords, We have now done our Defence; only we habe one Peti. 
tion to make, That your Lordſhips would be pleas'd to hear the Doctor 
ſpeak for himſelf: There are fome things mort proper for him to give an 
Account of, than for his Counſel. © We apprehend the moſt proper Time 
will be after the Gentlemen Managers for the Houſe of Commons have 
replied ; but we thought it proper to mention it to your I. ordſhips now 
and humbly ſubmit it to your a n f 

Mr. Phipps. My Lords, The Reaſon why we troubled your Lordſhips 
with reading thoſe Proclamations, was to few your Lardſhips, that the 
inferiour Magiſtrates being negligent of their Duty in putting the Laws * 
Execution againſt Prophaneneſs, her Mijeſty put out another Proclama. 
tion to quicken them to it; therefore, when the Doctor charges the Magi. 
ſtrates with a Neglect of their Duty. it cannot be under ſtodd to be a Ke. 
flection on the 7 or the Miniſtry, becauſe you fee what great Care 
her Majeſty has taken: So that we think this laſt Article is feilen 
clear'd by theſe Proclamations. One thing, my Lords, 1 think we 3 
not trodbled your Lordſhips with, and that is the Journal of your own 
Houſe in the Caſe of Sir Samuel Barnardiflon : If the Gentlemen of the 
Houſe of Commons think it otherwiſe, we are ready to read it. 

Sir Fojeph Fekyll. My Lords, I have the Commands of the Gentlemen 
employed in this Service with me, to mention to your Lordhips, that the 
are under a great Surprize, that the Counſel for the Doctor ſhould tale 
upon them to propoſe to your Lordſhips, that the Doctor might ſpeak af. 
ter the Commons Reply: I have Inſtructions (ſince the Doctor's Counſel 
have referred ſome Part of the Defence to himſelf) to tell the Doctor 
that if he has any thing to ſay for himſelf, now is his Time before the 
Commons 7 the Commons claiming it as their Right to ſpeak laſt, 

Mr. Dodd. My Lords, we ſubmit to it. Doctor, go on. 


Dr. Sacheverell, MV Lords, The Defence made by my C:unſe! has been 
| ſo full and particular, and the Trial itſelf drawn out 

into ſo great a Length, that I ſhould not add to your Lordſhips Trouble 
by ſaying any thing for myſelf, did I not think, that in ne Cauſe as this 
(wherein the Dorine of our Church, the Dignity of that Hy Order to 
which I belong, and even the GC:mmon Intereſt of Chriftianity itſelt, are ſo 
nearly concerned) it becomes me not to be altogether ſilent. 

For, my Lords, it has been owned by ſome of the Managers for the He 
nourable Houſe of Commons, that tho' I am the Perſon Impeached, yet my 
Condemnation is not the Thing principally aimed at. I am, it ſeems, an 
i 1fagnificant Tol of a Party, nat worth regarding; the avowed Deſign of m 
Impeachment is, by the means of it to procure an Eternal end Indolible Brand 

Infamy to be fixed, in a Parliamentary Way, on all theſe who maintain the 


0 
P. bn of Non-Reſi/lance, and to have the Clergy directed what Dotirines they 


are to preach, and what not. And therefore, as [n/ignificant as I am in my 
Self, yet the Conſequences of my Trial (if rightly repreſented to your Lord- 
ſhips by ſoine of theſe Gentlemen) are of the higheſt Moment and Im- 
portance. | 

Since | am the unfortunate Occaſion of bringing theſe Matters in Judg- 
ment before your Lordſhips, it will behove — think, after what has been 
pleaded in my behalt, by my Counſel learned in the Law, to ay ſomewhat 
alſo for my Sei, in order to clear the {nnecence of my Intentions, and re- 
move that Load of Guilt and Infamy, which may be laid upon me, ſhould 
your Lordſhips determine, (as, I truſt in God, you will not) that the 
Articles of Impeachment Exhibited, have been made good againſt me. 

With your Lordſhips Permiſſion then, I ſhall lay before you ſome few 
General Remarks, which in my humble Opinion may be added to what my 
Counſel have already obſerv'd, concerning the Methods taken by the Ma- 
nagers for the Honnurable Houje of Commons, to Prove and Support the Arti- 
cles of their Charge. And ſhall then, with your Lordſhips leave, ſay ſome- 
what /everally to the Artic es themſelves, which may ſerve to remind your 
Lordthips of what my Counſel before offered more at large, and with great- 
er Advantage, | 

My Lords, The Charge brought againſt me in theſe Articles is of a very 
11 gh and Heinus Nature; and had it been as clearly made out, as it has 
been /trongly aſſi med, it would juſtiy have expoſed me to a very ſevere Sen- 
tence. But the more heinous the Charge is, the more evident and undenia- 
ble, I ſhould think, the Prof ought to be. And how, my Lords, has this 
Charge been ſupported in the ſeveral Articles of it? By plain, direct, and 
expreſs Paſſages produced, and read to your Lordſhips out of my Sermons; 
or by Intendments, unneceſſary Implications, and ftrain'd Conſtruftions? By 
laying entire Sentences before your Lordſhips, and relying upon what was 
manijeſtly contain'd in them? or by precing broken Sentences, and conjoining 
diſtant and independent Pailages, in order to make me ſpeak, what I ne- 
ver thought of ? 

I am unacquainted, my Lords, with the Methods of /ezal Prem, and 
little thought [ ſhould have had this Occaſion of enquiring into them. But, 
as far as I am able to comprehend any Thing of this Nature, I ſhould 
think, that there cannot be a clearer Indication that I am not guilty of ha- 
ving aſſerted what I am charg'd by the ſeveral Articles to have ſaid, than 
that ſo many Hours Learning and Eloquence have been employ'd in proving 
me to have ſaid it. Had I really affirm'd thoſe Propoſitions for which I am 
accuſed, my Sermons being before your Lordſhips, the Places wherein 
ſuch 8 were directly contained might have been referred to, and 
read, with the ſame Eaſe as my C:wunſel referr'd to the Paſſages contained 
in the ſeveral 7/ritings and Sermons of the Reverend Fathers, and other 


Eminent Divines of our Church, wherein they Taught the Dofrine of Non- 
Reſiſtance in the ſame Extent as I maintained it, or in Terms much 
ſtronger. 

Theſe Paſſages produced by my Counſel were barely Read to your Lord- 
ſhips: No Argument, no Colours were uſed, becauſe none were neceſſary, to 
prove what Propofitions were laid down in thoſe Paſſages. Whereas, to 
prove me guilty of having aſſerted what is laid to my Charge, after my Ser- 
mons and Prefac's were read to your Lordſhips, much Art and Induſtty 
were uſed to perſuade your Lordſhips, that ſuch Aſſertions were really 


contained in them. 
My Lords, When my Words were capable of Tus Senſes, the wort and 


{0 ihe lane Furpote, thereivre Tithink we need not ſpend your [ordſhips moſt invidious, though at the ſame Time the moſt /?rained ny — 
oe anſtruction, 
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Cmftraion, has been always made of them. Nay, when my Words were 
fo plain and"expreſs, that it was rmipoſible to put any criminal Glejes or 
Colours upon them, I have been accuſed of meaning the direct contrary to 
what I have ſaid: And when I preſſed the Duty of Allegiance to the Queen, 
your Lordſhips were told, that it was moſt certain 1 meant the Pretender. 
To Aggravete my Guilt, I have been accuſed not only for what I am 

poſed do have faid, but for what I am allowed vet to have ſaid: Not 
only for what | have taken notice of in my Sermons, but for what I have 
paſſed by unobſerved : I have been charged with Negative Crimes; as if 
what I omitted to ſay, had been omitted with Deſign, and my Silence itſelf 
were Criminal. 

Theſe, my Lords, are the Methods, that have been made uſe of to 
grove me guilty of Crimes, which if proved, might affect my Liberzy and 
Firtunt; no favourable Allowances have been made to a Miniſter of the 
Geſpel, diſcharging the Duty of his Function, and rebuking Vice and Irre- 
ligion with an hong and well-meant zeal, but ſometimes perhaps carrying 
him into Expreſſions too open, and unguarded. I could add, my Lords, 
if ſuch a Complaint might not be thought rmproper from one in my Cir- 
eum/tances, that, in the Courſe of my Accuſation, I have been {tiled a 
Criminal, and treated as ſuch by ſome of theſe Honourable Gentlemen with 
a Degree of Scorn and [ndignity, from which I hoped my Sacred Profeſſion, 
my preſent unhappy Condition, and a Regard to this Solemn and Awful Fu- 
dicature might have ſcreened me. ; ; | 

Bat, my Lords, I lay aſide all Complaints of this Nature, and with 

ar Lordſhips leave ſhall proceed to make ſome few, ſhort Obſervations 
upon the ſeveral Branches of the Charge Exhibited againſt me. 


lam charged, my Lords, in the fir? Article, with having Maintained, That | 


the neceſſary Means, uſed tobring about the late Happy Revelution, were Odious 
and Unju/tifiable ; in Proof of which it has been urged, that I have in Gene- 
ral Terms aſſerted, the utter [ilegality of Reſiſtance to the Supreme Power upon 
any Pretence whatſeever. My Lords, the Refi/ance in that Paſſage by me 
condemned, is no where to be applied to the Revolution ; nor is it applicable 
to the Caſe of the Revolution, the Supreme Power not being then reſeſted. 

My Lords, I neither expreſly apply'd my Doctrine of Non-Reſiſtance to 
the Gaſe of the R. volution, nor had i the leaſt thoughts of including the 
Revolution under my general Aſſertion. I expreſſed this Doctrine in the 
ſame general Terms, in which [ found it deliver'd by the Apoſtles of Chriſt. 
I taught it as I had learnt it from the Zomilies of our Church, and as I 
was enjoined to teach it by the Articles of our Religion. I uſed no other 
Language, than what had becn uſed by our firſt Reformers, by a continued 
Series of Right Reverend Prelates, and other Celebrated Divines now with 
God, and by many of thoſe Yenerable Fathers, before whom I ſtand, and 
what is perfectly agreeable to the Laws and Statutes of this Realm. I had 
little Reaſon to apprehend that I could cv:r have been accuſed by the Gen- 
tlemen of the Houſe of Commons to your Lordſhips as a Criminal, or as an 
Aſperſer of the Memory of the late King, for preaching this Doctrine; when 
others, who preached the ſame Doctrine, in the ſame Terms, before their 
late Majeſties, before our preſent Gracious Sovereign, (whom I pray God 
Jong to Preſerve !) before each Houſe of Parliament, before this very Houſe 

„e have met with public Apprebation : But ſince it is my fingu- 
75 Misſortune to be Accuſed, for what others have received Thanks, in ſome 
Inſtances convey'd to them by ſeveral of the Managers themſelves, I do 
with all humble Confidence rely upon your Lordſhips Juſtice ; not doubt- 
ing but that the Learned Judges, if thought neceſſary to be conſulted, will 
declare, what I have in this Caſe aſſerted, to be warranted by Law, and the 
Right Reverend the Biſhops will affirm it to be the N the Goſpel. 

The Doctrine I preached being the Doctrine of the Homilies of our 
Church, not expreſſed only in a few particular Paſſages of thoſe Homilies, but 
perfectly agreeable to the whole Tenor, the main Scope and Deſign of them; 
and thoſe e being eſtabliſhed by the Thirty-Nine Articles, as con- 
taining godly and wholeſome Doctrine; and thoſe Articles being confirmed 
by the 1 3th of Queen Elizabeth; and that Statute being made Perpetual 
and Fundamental to our Conſtitution by the late A# of Union; | leave it 
to your Lordſhips to conſider, how far the Condemnation of me, on the 
Account of that Doctrine, may affect, and ſhake the preſent Frame of the 
Britiſh Conflitution, in Church and State, and tend to diſſolve the Union 
of the tus Kingdoms. : 

My Lords, Upon the ſecond Article, I would are pray your Lord- 
ſhips to conſider, that I have no where in my Sermon ſhewn any the leaſt 
Diſlike of the Inadulgence granted by Law to the Diſſenters; that, on the 
contrary, I have declared my Approbation of it in the mot expreſs Terms 
imaginable, which I beg leave once more to repeat to your Lordihips out 
of my Sermon preach'd at St. Pauls. I would not (I there ſay) be 
< miſunderſtood, as if I intended to caſt the leaſt invidious Reflection 
© upon that Indulgence which the Government hath condeſcended to give 
them; which I am ſure, all thoſe who wiſh well to our Church, are 
ready to grant to Conſciences truly Scrupulous; let them enjoy it in 
© the full Limits the Law hath preſcribed.” EO 

My Lords, This then was, and ſtill is, my fincere Opinion; nor am I 
conſcious that I have uttered one Word inconſiſtent with it. I have indeed 
blam'd, and perhaps with ſome Warmth and Earneſtneſs blam'd, the Abuſes 
which Men of no Conſciences have made of the Legal Exemption granted 
to Conſciences truly ſcrupulous : Nor could I think that thoſe Reprehen- 
ſions of mine, would have drawn upon me the Diſpleaſure of any ſincere 
Chriſtian, which were levellcd againſt Hypocrites, Socrnians, Deiſis, and 
ſuch, as under the Umbrage of that Ac, which permits Proteſtant Diſſenters, 
and thuſe only, to ſerve God, every Man in his own Wav, think them- 
ſelves at Liberty to be of no Proteflant Congregation, of no Religion at all. 
I will farther ingenioully own to your Lordihips, that 1 had in my 
Eye ſome Abuſes made of that get by the Diſjenters themſelves ; who, I am 
told, do (both Pa/tors and People) rarely obſerve the Qualifications pre- 
ſcribed by that Act; and who erect Seminaries for educating Youth in 
Principles oppoſite to the Doctrine, Diſcipline, and Worſhip of our Church : 
Whercas that A was intended for the Eaſe of theſe, whoſe Minds, thro 
the unhappy Prejudices of Education, were already eſtranged from the 
Church; not, as 1 humbly conceive, to indulge Men in taking the moſt 
effectual Methods to Prepagate and Perpetuate their Schiſm. 

wy Lords, Of any Favours to Diſſenters granted, or intended by the 
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| Law, I have no where complained. Of To/eration, a Word unknown to 
our Laws, and implying, as I am informed, much more than our Lato 
givers deſigned, if 1 have ſaid any thing Gfex/rve, I may, I hope, rea- 
fonably preſume, that it will not be judged by your Lordſhips in any 
wile to reflect on that AF of Exemption, Which I have ſpoken of in Terms; 
no ways, I think, miſbecoming a good Subject, or betraying any want of 
Chriſtian Moderation. Nor is there, my Lords, any want of it, I conceive, 
in attirming that tis 4, which relieves ſome Diſſenters from legal Pu- 
niſhments, to which they were before obnoxious, hath not any ways alter'd 
the Nature of Schiſm, or extinguithed the Obligations to Church-Commus=- 
mon, which is an Evangelical Duty, incumbent on all Chriſtians, by the 
Rules of the Goſpel, Antecedent to all Secular Laws, and can by no humen 
Power be Diſpenſed with. If the Church of England, my Lad impoſes 
no unlawful Terms of Communion, as She certainly does not, then all 
Separatiſis from her Communion, will, notwithſtanding the [ndu/pence, 
continue to be Guilty of Schiſm ; The Conſequence of which Guilt, may 
ſtill reſt upon their S:uls, however it may ceaſe to Aﬀe their Bodies or 
E/tates. F. or as no human Law can render that Latoful which God hath 
forbidden, ſo neither can it make that Void, which God hath commanded. 
My Lords, I am accuſed, under this Head, of maintaining, that * it 
is the Duty of Superior Paſtors to Thunder our their Eccleſiaſtical Ana- 
* themas againſt Perſons entitled to the Benefit of the Toleration ;* I hope, 
it hath evidently appeared to your Lordſhips, that I advance no ſuch Po- 
ſition, Sure Jam, that my Words do not in themjelves carry ſuch a Mean- 
ing, nor does the Connexion of my Diſcourſe: require that Senſe, or eaſily 
| admit it. Schiſinaticts, my Lords, are not the only Perſons againſt whom 
Ecelefiaſtical Cenſures may be denounced ; the Hr of Darkneſs, which 1 
referred to, as fit ty be reproved in that Part of my Sermon, where I ſpeak 
of theſe Cenſures, are of the ſame kind with thoſe mentioned by the Apeo/tie, 
whoſe Words 1 produced, all lewd and immoral Practices; apainlt theſe, 
my Lords, and againſt Herefies, and Blaſphemies (a black Catalogue of 
which has been diſplay'd betore your Lordſhips) I thought the Anathemas 
of the Church would be well employed; ſuch Arathemas, J doubt not, 
my Lords, would be ratify'd in Heaven, and would therefore, by any 
Power on earth, be irrever/ible. 

As to Archbiſhop Grindal, though I may ſeem to have uſed ſome undue 
Aſperity of Exprefſion concerning him, yet I charged him with nothing 
but what 1 had good Grounds for, from our Zijt:rians : It hath been 
made appear to your Lordſhips, that, on the Account of his Remi//neſs in 
Church-Government, he lived and died under the High Diſplcalure of 
Queen Elizabeth; and whether therefore he, or that glerious Queen, ſhall 
bear the Blame of his Diſgrace and Sufferings, is with all Humility ſub- 
mitted to your Lordſhips. 

I hope, my Lords, I ſtand clear in your Opinions, of the Charge ad- 
vanced againſt me, in the two fir/? Articles; and as my own Confcicnce 
acquits, ſo I truſt your Lordihips will acquit me, of whatever is laid to 
my Charge in the Third. | 

My Lords, I neither have ſuggeſted, nor do in my Conſcience believe, 
that the Church is in the leaſt Peril or Adverfity from her Mojeſty's Admini- 
tration. So far am I from any ſuch I'houghts, that I am entirely ſatiſ- 
hed of her being a moſt affedtionate Nur/ing-Mether to it. But I hope I 
may ſay without Offence, that the Church may be in Peril from ether 
Cauſes, without any Reflection upon Her Majeſty's Government, or 
any Contradiction to Her Royal Prodamation, and the Reſolution of bath 
Houſes of Parliament tour Years ago. If the Church be in Danger, when 
the Chriſtian Religion is evidently to, I hope it will be thought no Crime 
to ſay, it has (ſcarce ever been in greater Danger than it is now, ſince 
Chritt had a Church upon Earth. For beſides that Deluge of Prophaneneſs 
and Immorality, which over{preads the whole Kingdom; befides the Varicy, 
and growing Strength of tholc Schi/ms which weaken and divide us, and of 
| thoſe Heterodox Opiriions, and damnable Hereſivs, which ate daily pub- 

liſhed and propagated among us; 1 verily believe, that never were the 
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1 1 of Chrift fo abuſed and wilify'd, never was the divine Authority of 
the Holy Scriptures ſo arraigned and ridiculed, never were Infidelity and 
Atheiſm itſelf fo Impudent and Barefaced, never were ſuch horrid Blaſphemies 
printed in any Chriſtian State, from the Foundation of Chia ſtianity to this Day. 

Out of the many Inſtances of this Kind, which, being ready at hand, 
I could have produced to your Lordlhips, I have Selected a few only; but 
thoſe ſuch, as I am perſuaded your Lordſhips could not heut without 
Horror and Aſtoniſhment. Pardon me, my Lords, if my Apprehendion 
of the ſad Conſequences we may expect from ſuch crying Abominations, 
have forced from me ſome Expreſſions, which upon a leſs Occaſion might 
ſeem too harſh and vehement. A Man that dreads no Danger from ſuch un- 
parallel'd Iniguities, that do, as it were, call down God's ſevercit Judgments 
upon that poor Church and Nation, wherein they are opendy and darin»ly 
committed, mult be dead in his Love for his Country, and Religion, It I 
have diſcloſed ſuch a frightful and deteſtable Scene of Impiety, which by 
reaſon of your Lordſhips Yig Stations and great Employments, mi ght poſſibly 
lie undiſcovered to your Sight before; J thall think myſelf Tah, what- 
ever ſhall befal me, if I may by Cd's Grace become the mean Iuſtrument 
of putting a Stop to that everf/9wing of Ungodlineſs and Blaſphemy, which 
as yet no Laws, no Proclamations, how well foever deftun'd, and how 
often ſoever repeated, have been alle to reſtrain. 

Nor ought 1, my Lords, to forget, tho” it was forgotten by the hanour- 
able Managers, another Ground of Danger ariſing to this Church ſrom the 
Attempts of P:pib Amiſſuries, by me mentioned, I hope without che leaſt 
Offence, in my Sermon at St. Paul's; where I ſay, © It were highly to 
© be wiſhed that thoſe excellent Laws, made for the Deſeuce and Sccurity 
of the Church, were at preſent put ſtrictly in Execution; for the Roman 
« Catholick Agents and Miſſionaries that ſwarm about this great City, 
© as *twere in Defiance and Contempt of them, were never more buſy in 
making Proſelytes to their Superſtition and Idolatry, and perverting and 
«© debauching Her Majeſty's Subjects in every Corner of our Streets.? I have 
not, my Lords, been called upon to prove the "Truth of this Paſſage, nor 
has it been reckon'd among the falſe Inſinuations I have made that ths Church 
is in Danger. | pray God, the Church may be in no Danger upon ary of theſe 
Accounts! Her Majeſty, your Lordſhips, and the Commons, hate indeed 
| provided againſt theſe Dangers hy wholeſome Laws, and I hops, I did not 
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exceeds the Limits of my Function, when, being called to preach before 


Magiſtrates, I «xhorted them to prevent theſe Dangers, by putting thoſe 
Laws \.riely in Execution. 
Juſt had been the I:dignation of the Honourable Houſe of Commons, juſt 
would be your L-rdſtips moſt ſevere Reſentments, if by any Parall:{ by me 
drawn, I had infinuated that the Members of both Houſes, who paſſed the 
Vite concerning the ſafe and flouriſhing Condition of the Church, had been then 
conſpiring its Ruin. I have L myſelf from this Imputation, by 
oblerving, that the Parallel, aſcribed to me, implies, that they who voted 
King Charles the Firſt to be out of Danger, and thoſe who cnſpired his 
Death, were the very ſame Perſons, whereas it is certain they were not ; for, 
my Lords, the Vote about the King's Safety was paſſed by Lords and Com- 
mons a Year and Half before his execrable Murder, which had been con- 
trived by the Army, and was perpetrated by 2 Ordinance of a ſmall 
Remnant of the Houſe of Commons (not a tenth Part of the whole), after the ret 


of the Members had been impriſoned or ſecluded, and without the Concurrence of 


the Houſe of Peers, who totally rejected it, You have had, my Lords, a very 
— as 1 4 prop of this Fae made by one of the learned Managers: 
ut this, my Lords, is the real Truth, as recited in the Act of Parliament 
for the Attainder of the King's Murderers ; and is an Evidence, that I could 
not poſſibly mean, by any odi-s Parallel, to inſinuate, that the Members of 
both Houſes, who paſſed the Vote concerning the Safety of the Church, 
were then conſpiring its Ruin. AT ; ; 

I hum bly crave your Lordſhips Patience yet a little farther, whil't I 
ſpeak to what is alledged in the Fourth Article, which charges me with many 
Crimes of a very high and flagrant Nature; none of which have been en- 
deavoured to be proved upon me, otherwiſe than from ſuppoſed Sugge/tions, 
and undetermined Expreſſions; and I muſt ſtill, with your Lordſhips Leave, 
humbly in//? upon it, that where the Expreſſims are doubtful, there the fa- 
vcur able Senſe'is always to be preferred. 

After all that has been ſaid by the learned Managers for the Commons, 
What Miniſter of State, I beſeech your Lordſhips, have I been proved to 
reflect upen direftly or indirefly ? Where, and how do I, by any Suggeſtion, 
charge her Majeſty, or 0% in Authority under her, with a general Mcle- Ad- 


miniſtration ® How do I perſuade her Subjects to keep up a Diftinttion of 


Parties and Factions, while I reprove thoſe who divide us by #naviſh Dij- 
tinctiont, and while I perſuade my Fellow- Subjects to /oſe and forget them! 
Hsu is it poſſible, I ſhould flir up the Pe:ple to Arms and Violence, when ! 
am en/eavouring to convince them of the utter [legality of Re/iflance upon 
any Pretence whatſ.ever ? Theſe Things, my Lords, ſeem to be incon/i/tint, 
unleſs a Man may be thought a Rebel for recommending Loyalty, or ſedi- 
tious for preaching againſt Sedition. : 

I remember, indeed, at the Opening of this Charge againſt me, that one 
of the Managers for the Houſe of Commons, vouchſaſed to offer his charitable 
Aſſiſtance towards reconciling this ſeeming Inconſilency ; for he was pleaſed to 
' ſuppoſe, that when I ſpake againſt Hing the Sovereign, I had not our gra- 
ciaus Dueen, but ſome other Perſon in View; and that I might therefore, 
agreeably to my Principles of Nen- Reſiſtance, ſtir up the People to Arms and 
Violence againſt her ſacred Majeſty. Your Lordſhips will once more 
pardon my Earneſtneſs, if I call God to witneſs, that | utterly deteſt any 
ſuch traitorous Iutention; and I ſhould, in my own Opinion, be unworthy 
of the Name of a Chriſtian, if 1 could give myſelf Leave to caſt ſuch a black 
and groundleſs Imputation upon any one in ide Circumſtances with mine, 
who had given all p:ſible Evidences of his Duty and Affection to the pr eſent 
Government. My Lords, I have taken the Oaths of Allegiance to her Majeſty, 
and that of Abjuration againſt the Pretender; and when therefore I preach- 
ed the Doctrine of Nor-Reffinc it is moſt apparent, that the Government, 
which I perſuaded my Fellow-Subje&s not to re/i/?, is the preſent Govern- 
ment: and I humbly conceive, that the preſent Government can never be 
overturned, if it be never reſiſted. i 

How true a Zeal and Affection L have always borne to her Majeſty's Per- 
n and Government, [I leave to be judged by your Lordſhips, ani! the whole 
World, from thoſe publick Demenſirations which I have given of it, at all 
Times when I had Occaſion to make Mention of either. I hope your 
Lordſhips will pardon me, if I refer to ſome of my own printed Expre/ſtons, 
as an evident Proof of my unfeigned Duty and Allegiance, ** If to call 
« it the moſt ineſtimable Bleſſiog this Nation could enjoy, that her Ma- 
« jeſty, the good and pious Relict of the Royal Family, fits now happily 
% upon the Throne of her Anceſtors; if to pray that God may long pre- 
« "ſerve her for the Comfort and Support of the Church, as the only Se- 
« curity, under God, it has to depend upon; if earneſtly to contend for 
« the Satety, Rights, and Eſtabliſhment of her Majeſty, together with 
« thoſe of the Church; if to vindicate her Majeſty's Title to the Crown 
« apainſt the Uſurpations, Pretences, and Encroachments of her Adver- 
far ies, and to aſſert her Right to the Throne to have been ſo clear, ma- 
« nifeſt, and undoubted, that even her worſt Enemies (could ſuch a pious 
« Princeſs be ſuppojed to have any) mult acknowledge it: That ſhe Was 
proclaimed as *twere by the Voice of God, in the univerſal Joy, Satis- 
faction, and Unanimity of her Subjects; that her per/onal Merit, ex- 
empted from that, made her worthy ot a brighter Diadem than ſhe wears: 
If to perſuade her Subjects, with the moſt hearty Zeal, and Generoſity, 
c toenter into a neceſſary War for the Deſence of her Majeſty, and the com- 
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mon Preſervation of our Church, Liberties, and Conſtitution, you a 
powerful Adverſary; if to beſeech God to proſper fo good an Under- 
taking, to give an happy Event and Iſſue to ſuch a rightful Cauſe, to 
crown our Arms with Victory, and to make them as ſucceſsſul as they 
are juſt and honourable ; and that, in order to this, we are all bound, 
both in Duty to God and our 8 as well as by our own Iutereſt, 
unanimouſly, and heartily to aſſiſt and ſupport her under this great Un- 
dertakfmg, as far as our Prayers, and Eſtates, Lives and Fortunes, can 
ſerve her; if to perſuade her Subjects, that the great and threatning 
Dangers cf her Enemies, ſhould have that juſt Eff.ct upon us, to unite 
us, as much as in our Reſolutions and Aﬀections, as they do in our 
common Latereſts, Apprehenſions, and Troubles; if to ſet out the Bleſ- 
ſinvs we enjoy in the wile Conſtitution of our Government and Laws, 
in the molt refined Policies of our Parliament and Miniſtry, in the 


«© Care and watchful Vigilance, the Cou Reſolution and 

«© our General, and gs. all, in the Piety and Prudence of n 
« cis EE N; if to affirm that ſhe daily gives freſh Inſtances of h 
„ Wiſdom, in the happy Adminiſtration of her Government, and in 4 
„ thing more ſhews her Policy, and diſtinguiſhed Judgment, than in * 
ing Choice of ſuch Miniſters of State, who are acceptable to their Coun. 
try, and expreſs ſuch a Zeal and Steadineſs in its Service and true In. 
c tereſts, and whom nothing could bribe, or betray into a Party, where, . 
it might any ways ſeem to be endangered; if, with the moſt ardent R 4 
«« queſts, to implore God's Providence, which through ſo many ” 
e and Difficulties has raiſed up, and preſerved her Majeſty, to carr 

<< theſe glorious Undertakings with Succeſs, that ſhe may be able 42 
5 ſtore and ſettle the Peace of Europe, in its juſt Rights and Limitation, . 
and that, as God has beſtowed a Crown upon her in this World. . 
© the Reward of theſe heroic and pious Deſigns, ſo, after a long Reign 
„here, he would advance her to an higher Throne in Heaven, and * 
nify her with a glorious and immortal Crown hereafter:“ If chis, m. 
Lords, I fay, is falſely and maliciouſly to ſuggeſt, that her Majeſty's Adin! 
ration, both in Ecefiaſtical and ciuil Affairs, tends to the Deffructian , th 
Conſtitution ; if this be charging her Majeſty, and thoſe in Authority unde; "oa 
both in Church and State, with a general Male- Adminiſtration ; it this be Fa 
an Incendiary, to perſuade her Subjects to he up linftions of Fa Dim: 
and Parties; if this be inſtilling groundleſ; 7755 oufies, foment ing deſtrucbite 
Diviſions, and ſtirring up her Majeſty's Subjects to Arms and Violence, againſt 
any but her Enemies; then, my Lords, i am guilty of his Article of Im- 
peachment ;, otherwiſe 1 am innocent. 

My Lords, 1 have always thought it my Duty, upon all publick Oc aft 
to all.rt theſe Principles of Loyalty and Subjeclion to the ſupreme Power. 
whenever I had a proper Call ſo to do; of this there are numberleſs Witneſſs 
in thoſe ſeveral Places to which I have belonged. One of theſe I beg Leaye vf 
your Lordſhips particularly to mention, Magdalen College in Oxford, where. 
of | am at preſent an unworthy Member; and which by the known $u-. 
jerings of the whole Body for the Church and Conſtitution, contributed 2s 
much towards the late happy Revolution as any Society in the Kingdom : To 
which Honourable Society I humbly appeal for my Character and Behavi.ur, | 
could alſo appral for the ſame to a Right Reverend Lord, that now fits 
on the Bench of Biſhops. 

Had it been fit to have troubled your Lordſhips with Evidences of my 
hearty Aﬀeftion to the preſent Government, I could have produced them in 
great Abundance, fiom the Perſons with whom I have converſed, from the 
Gentlemen whom I have bred up, and from the Congregations to which I have 
preached, If my Principles had any Tendency towards alienating the Aﬀec- 
tiens of her Majeſty's Subjects, ſurely ſome one Inſtance of my Diſloyalty to 
the QUEEN, ſome favourable — toward the Pretender, ſome 
Indications of my Diflike to the preſent Settlement, and the Prote/tant Succeſ 
fron, might have been pitched upon, and expoſed to your Lordſhips, in or- 
der to juſtify the Charge of Sedition againſt me. But 1 cannot but with Plea. 
ſure obſerve to your — that from the whole Courſe of my Action, 
no one Inſtance of that Kind is alledged, or ſo much as pretended. f 

My Lords, The Charge of wickedly wre/ting divers Texts of Scripture lies 
very heavy upon me as a Chriſtan, and Miniſter of Chriſt. It I am guilty 
of it, there is another Tribunal, another Bar at which I am to appear, and 
where by that Scripture, which I have wreſted, I ſhall be judged and con- 
demned. In the mean time, my Lords, I hope that thoſe, whole particu- 
lar _ n and Studies qualify them to be the moſt competent Judges of 
ſuch Matters, will abſolve me in this Particular. 

Upon the whole, therefore, my Lords, I hope it appears, that I am not 
gui iy of any of the Crimes of which I am accuſed; that I have trangreſſed 
no Law of the Land, neither Statute, nor Common Law, relating either to 
her Majeſty, or to my Fellnu-Subjects, to the Church, or to the State: And 
that I may with all Humility apply to my own Caſe the Words of that 
bleſſed Apeſtle, whoſe Doctrine I defend, and whoſe Example J hope I ſhall 
have the Grace to F avg neither againſt the Law, nor againfl the Temple, 
nor again/t Czfar, have I offended any thing at all. 

What I have hitherto humbly offered to your Lordſhips relates to my 
Wards and Actions; and as to the Thoughts and Intentions of my Heart, which 
are known only to God, and iny own __— and which are affirmed in 
my Imp:achmert to be wicked, ſeditious and malicious; I call the Searcher of 
Hearts to witneſs in the moſt ſolemn and religious Manner, as I expect to be 
acquitted before Gad, and his Holy Angels, at that dreadful Tribunol, before 
which not only J, but all the World, even your Lordſhips, who now ſit 
in Judgment upon me, muſt appear, to be acquitted or condemned, that I had 
no ſuch wicked, ſeditious, or malicious Intentions ; that there is nothing upon 
Earth I more deteſt and abhir; that my Deſigns were, in every reſpect, di- 
rectly contrary. I had no Intention to aſperſe the Memory of his late Majeſty, to 
traduce, or condemn the late happy Revolution, or to arraign the Reſolutions of 
both Houſes of Parliament. So far was I from deſigning to undermine and 
ub vert her Majeſty's Government, and the Prote/lant Succeſſim as by Lau 
e/labliſhed, that it was my ſincere Intention to exert my bet Endeavours tor 
their Security. So far was I from intending to perſuade her Majeſty's Sub- 
Jets to keep up a Diſtinction of Parties and Factions, from inſtilling groundleſs 
Fealoufirs, fomenting deftruttive Diviſions among them, or exciting and flirring 
them up ts Arms and Violence, that my Aim was to perſuade them to lay aſide 
all Diftinftions, to unite in one weil-compatted Body, to be obedient to their 
Governors, and to ſupport the preſent Eftabliſhment. So far was I from 
deſigning to defame her Majeſty's Adminiſtration, or to infuſe any undutiful 
Thoughts of Her, that I not only pay her all Honour and Obedience, but 
am trom the Bottom of my Soul zealouſly, and affectionately [:yal to her; 
being entirely perſuaded, that the Church is ſo far from being in Danger 
fro Her, that She is as heartily affefted to its Eftabliſhment and Proſperity, 281 
hope I have always ſhewed myſelf to be to her Sacred Perſon and Government. 

As to the Protęſtant Sucreſſion by Law eſtabliſhed, tho* the Doctrine which 
I preached tends to the Security of it, (as 1 heartily deſire every thing by me 
ſpoken ſhould tend) yet having no Occaſion in either of my S:rmons to 
take Notice of it, I do no where in thoſe Sermons mention it, nor ſay any 
thing that can be interpreted to have any View towards it. Therefore, tho? 
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the Preamble to my Impeachment, that I had defigned to undermine and ſubvert 
it, yet I ſhall gladly take this Opportunity, of declaring myſelf before your 
Lordſhips upon that Sul jectk. It is my ſincere and hearty Prayer, that G 
would prolong the Lite of Her Moſt Sacred Majeſty, whoſe Exemplary 
Grdzefs and Piety give us the beſt Hopes we have of averting that Ven- 

we which is due to the J/ichedne/s of the Age we live in; that He 
would bleſs Her Councils at Home, and Her Arms Abroad, and make Her 
Reign exceed that of Her Renowned Predec:ſſor Queen Elizabeth, in Length, 
as well as Glory, But when the [nber:itrix of the Bleſſed Martyr's Crown, 
and Piety, when She, the Deſire of our Eyes, and the Breath of our Noftrils, 
ſhall, full of Years and Hcnowr, be Gathered to Her Fathurs, and exchange 
Her Temporal for an Immortal Crown; (ſince we are deprived of that Prince, 
Her Royal Off-ſpring, whoſe Loſs no true Lover of his Country, and of the 
Rial Famiby can reflect upon without a Bleeding Heart, and whom God 
in his Anger took from us, becauſe we were unworthy of ſo ingſtimable a 
Blings) earneſtly beſcech God, in defect of Future Iſſue from Her Ma- 
jeſty, to Perpetuate the Succeſſion of the Crown, as it is Eflabliſbed, in the 
wol illuſtrious Houſe of Hanover, which I look upon as, next to his Provi- 
dence, the 6% Gu rd we have againſt Pp ry and Arbitra'y Power, the 
beft Security of our Church, and of the 5 N of our Government, which 
is the Glory ard _— of our own Nation, and the Envy of all others. 
And I cannot yet apprehend, how the De# ine, which I have taught, 
tends to weaken or undermine it; nor on the other fide, how the Docirine 
:f Refiflance, which brought Her Majeſty's Royz/ Grand-Father to the 
flock: (afp ing it a true Doctrine) comes to be mentioned, or thought of, 
much leis to be induſtriauſy maintained as a neceſſary and indiſpenſible 
Duty, under the moſt mild and gracious Alminſlration of the beſt of 

ucens. Nothing ſeems more ffrange than that Ry/ilance ſhould be ſo 
carefully taught under ſuch a Government, unleſs it be that Non-Refſitance 
ſhould overturn it. 

So far was I therefore from having any of thoſe wicked, malici;us, or ſe- 
ditious Deſigns, which are laid to my Chorge, that my Intentions were, on the 
cent / ary, to in/til the Principles of Loyalty and Otedience into my Fellow-Sub- 
jects, and withal to put a Stop to that Torrent of Lerodneſ, [religion and 
I heiſin, of which I have given your Lordſhips ſo many flagrant Teftimentes. 

Thoſe autragions Inſults upon God, and Gordrefs, are fo Provoking, that 
they may excuſe ſome Heat, and Severity of Expreſſion in a Miniſter of 
Cirift, who has a j Senſe of Religion, a due Concern for the Diſcharge of 
his Holy Function, or for the Honour of his Maker and Redeemer. And it 
any Objection be made againſt me, for T reating with an Unbecomino Bit- 
terneſs ſuch Daring Kabſhekahs, who d:fy the Living Cad; I beg leave to Re- 
ply in the Words of a Reverend Father of our Church, Let them confider 
what Moderation and Ten per a Man had need be of, that in this Nation, and 
this Age, ſbull ſpeak againſt F. im, Rebe lion (I add Dei/m, Tritheiſm, and all 
ſorts of Hereſy, Blaſpheniy, and Atheiſm), without extraordinary Severity; nay, 
it is our Duty in ſuch Caſes, to expreſs ourſelves with Warmth and Sharp- 
neſs, according to the Example of our Bleſſed Saviour ; who tho' — 
11%, could not but ſhew the utmoſt Indignation at the Prephaning the 
Huuſe of Ged. This is not, my Lords, to rail, but to rebuke ; and thoſe 
who ridicule, or cenſure us for it, either have not, I preſume, or ul not 
own they have, a right Notion of the Dignity of our Office ; will not con- 
ſider, that we are the Ambaſſadors of Chrift, that we are commanded, in his 
Name, te exbort, and rebuke with all Authority; and that our Authority is 
d rived from thoſe to whom it was ſaid by our Bliſed Saviour, He that de- 
Ipiſeth yan, defpijeth me, and he that dejpijeth me, deſpiſeth him that — me : 
Whatever Expreſſions, therefore, in my Sermons may have ſlipt from me, 
which ſeem ſo fur liable to Exception, as to carry a Senſe I never intended 
(as he muſt be an Happy Speaker, indeed, whote Words are altogether un- 
exceptionabie}, yet I humbly hope, the above-mentioned Provocations will 
picad my Excuſe, or that, at the very worſt, ſome haſty, or even violent 
Exp.efſion:, ſhall not be deemed High Crimes and Miſdemeanors. I deſire it 
may be farther conſidered by your Lordfhips, that I could have no Temporal 
Interefts to ſerve by the Dactrires I advanced ; and therefore could have no 
Deſign in view, but to 4i/.harge my Duty to God, as a Miniſter of Chia, 
and to my Sovereign, as a Faithful and Loyal Subject. 

My Lords, Theſe'l hings being humbly offered to the Conſideration of 
your Lordihips, I hope, that what I have already ſuffered, as a ſuppoſed 
Criminal, will be thought ſufficient Puniſhment for one, who has offended 
azainſt no Law yet in Being. It mult be * no little 3 Vexation 
to any ingerzuous an to be brought to this Bar, under the eaſt Suſpicion 
of ſuch Crimes as are laid to my Charge; but for a Perſon of my Function 
to have an Accu fa ion of this Nature alledged againſt him, ſo heinouſly re- 
fieciing upon his Hoh CharaGer, is ſuch a foul Blot, as though his Innocence 
ſhould at laſt be cleared by your Lordſhips, upon the moſt undeniable E vi- 
dence, muſt leave a Scar upon his gead Name; which is to all Men dear, 
but much more ſo to thije, whoſe whole Capacity of doing good in the 
World grin. ipally depends upon it. : 

My Lords, As the Malter of my Charge was highly criminal, fo the 
Farm and Manner of it ran in ſuch general and uncertain Terms, that 'twas 
impoſiible to know the Grounds of my Accuſation; or hiv to defend my- 
felf, when I knew not where I ſhouid be attack'd. So that after! had 
provided as particular an Anſwer as ſuch a general Accuſation would admit 
of, the Commons were pleaſed in their Replication to ſay, that there were 
ſeveral Things in it Foreign to the Charge. To the great Misfortune of fall- 
ing under the Diſpleaſure of that Hincuralle Hauje, I might add, T hat of 
a long and cloſe Cor fine ment, and of an Expence no ways proportion'd to my 
Circumſiances. Theſe, m Lords, are Afflictions which can be conceiv'd 
by nobody ſo well as by him, who has been ſo unhappy as to eel the Weight 
of them. And among theſe I reckon it not the leaſt of my Suffering, that 
| have been for ſo long a time debarr'd, from taking heed to that Flock over 
which the Hely Ghrft hath made me an Overſeer. For even ſince I have had 
my Liber, by the Favour of your Lordſhips admitting me 10 Bail, I have 
purpoſely avoided doing an Part of the Duty of my Function, or even 
abfedt ing in Publich, leſt it ſhould occaſion any Tumult or Diſturbance , as 
my necgſſary Attendance on your Lordſhips, from time to time, has ſince been 
taought unbappily to have done, without any Fault of mine, or the leaſi de- 
zree of Encouragement given by me, which 1 profeſs, in the Preſence of 
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All theſe Circumſtances, my Lords, being conſider'd, together with 
the Publick Manner, the Lengib and Soemnity of my Trial, before fo Au- 
guit a Court of Judicature, by which Means I am made a Gazing-/!oc(, 
bath by Reproaches and Afflictians, and a Spectacle to the whole IVarld; | nave 
itood in this Place Day after Day, to hear myſelf Accus'd of the blak:/t 
Crimes, and openly revi”'d; I have been repreſented as a Papiſt in Diſguile, 
as a Rebel, as an Enemy to Her Majeſty's Perſon and Government, and a 
Favourer of the Pretender, tho' I have hd him, (but not forgot him, as 
a Learned Perſon was plcas'd to fay) that is, as the worſt of Perjur'd Vil- 
lains: 1 have been call'd an inſignificant Tec of a Party on the one Hand, 
and a moſt ＋ 1 Incendiary on the other; nay, an Angel, that is a Devil, 
detach'd from the Infornal Regions: All theſe things, I ſay, being conſider'd, 
(and your Lordſhips I am lure, in tender Ccmpaſſion to me will conſider 
them, ) it is molt certain, that, whatever be your Lordſhips Determination 
concerning me, I cannot eſcape without being a very great Sufferer, and I 
ſhall have been abundantly punif'd, tho' I thould have the Happineſs to 
be by your Lordſhips at laſt Acquitted. 

Yet I cannot Reflect without Comfort, (the greateſt of Cimſorts next to 
that of a good Cauſe, and a good Conſcience) that I Anſwer for myſelf this Day 
before the moſt Illuftrious Aſſembly in the World, the whol: Body of the No- 
bility of Great Britain; whoſe Prince Extrafion and High Quality, whoſe 
Magnificent Titles and Splendid Fortunes, whoſe Heredirary Candor and 
Gererg)tty, inherent in Nobl: Bl;od, inſeparable from the Birth and Education 
of Pers; in a word, whoſe Solid Judgment, and exatt S in the Laws of 
this Realm, fo eminently Qualify then for the final Determination of J- 
tice; who are neither to be jw 1y'4 by Fopes, ever-ruPd by Fears, nor miſc 
led by any Fu Prejudice or Pafſim : If it muſt be a Man's Mefortune to 
lobeꝛur under ſuch hard Cromrances as mine, it is no lmall M:tization of 
them, that he Pleads his Cauſe before ſuch Fu get, who, he knows, will 
Decide it with the ſtricteſt Impartiality, Equity, and H nour, 

And, when I conſider that I n2w /tant, and am judg'd tor ſome of the 
Doclrines of that Goſpel which God deliver'd unto our Fathers, and you, 
my Lords the Bithops, their Su.ccfors, have receiv'd from Chrift and his 
Apoſtles, as the ſacred Depeſitum of the Church, to be maintain'd inviolably 
in its Primitive Simplicity; when I confider, what is the Cauſe for which 1 
am this Day call'd in Qreſtion ; that it is One of thoſe Eternal Truths, which 
you are to Solemnly comm:fion'd to Teach, and earne/tly Cintend for; when 
[ conſider, that 'tis what our Bly e and his Apeſiles ſeal'd with their 
precious Be d, and fo many Prinuve Martyrs maintain'd even in the midit 
of Flames, ſo many Learned Biſb pi, and Cenfiſſars recommended t. Poeſterity 
in their immortal Writings, as the diſtinguiſping Badge, and Glory of our 
Reformation ; nay, when 1 conſider, that 'tis what you yourſelves have 
already ſupported with inconteftable Reaſon, and Authority ; it is no ſmall 
Satisfaction to me to think, that as your Lordſhips are my Judges, ſo, I 
hope in God, you muſt be my Adveraies., What a Guilt, as well as Diſ- 
grace, would it juſtly devolve upon the Clergy, to recede from any Principle 
of our excellent Clu ch, eſpecially from what has been ſo long retain'd, and 
boajted ef, as its peculiar Charatter ! By abandoning, which we muſt relapſe 
into ſome of the worſt Dactrines, even of Popery itſelf, and render ourſelves 
the moſt contemptible, as well as incanſiſtent Church in the World! I think, 
I may therefore with Confidence ule the Words of the Great Apoſtle to his 
Accuſers; Having obtain'd Help from God, I continue unto this D.y, witneſſing 
both to ſmall and great; ſay ng none ether Things than th:(e which the Prophets 
and Moles (i may add, Chriſt and his Apoſtles), aid jay. 

For, my Lords, it | have committed any Faults or Errors in Expreſſion, 
yet as I it upon my Innocence with reſpect to all the Hi Crimes laid to 
my Charge, ſo | muſt ſtill i upon all the Dottr.nrs which I have taught, 
as being agretable to the ord of God, and to the Deelrine of our maſi ex- 
cellent and truly Apoſtelical Church, and which we of the Clergy are oblig'd, 
both by Subſcrip/ion, and Oath to acknowledge and defend. And how hard 
are our Circumſtances, if we muſt be pumſh'd in this World for doing that, 
which if we % not, we ſhall be more heavily puni/'d in the next / What 
a Conditiin are we in, if we are commanded to cry alu and ſpare not, to ex- 
hart, rebuke, in Seaſon and out of Seaſori, on the one Hand; and proſecuted, 
N ruin d on the other? If this be our Caſe, who indeed 15 ſufficient 
for theſe Things? And truly, how may we of the Mini/try, above all Men 
living, apply to ourvelves thoſe Words of the Apoſtle, If in this Life only 
we have hape in Chrifl, we are of all Men mt miſerable : But our Cam fort is 
that our Hope in Chriſt is not only in this Life, Juſtly might ye be Sl 
proach'd, and deſerve tome of thoſe Reflictians, which in theſe Licentieus 
Times are ſo pleatifully pour'd upon us, were we not ready to Praiſe the 
De#trines we preach ot Self-Demal, taking up our Croſs, and patient Sub- 
miſſion to Saſferings and Affliftions ! For my own Part, it matters not what 
becomes of me, nor is my Deliverance, or Ruin, of any Moment to the 
World; or, if it be, / am net only ready to be bound, but to die, could I by 
that do Service to my Queen, my Church, or my Country; neither count 7 
my Life dear, fo that I might finiſh my Courſe with Joy, and the Miniſtry which 
I have received if the Lord fejus. But may God fo direct your A em 
that through mea Mund may not be given to the Dorines of the Scriptures, 
and of the Church, which Chrift hath purchas'd with his own Blood, ; 

And fo, with all Humility and Reſignation, | ſubmit myſelf to your Lord- 
ſhips Judgment, be it what it will : One Thing I am ſure it can never take 
from me, the Power of Miſbing and Praying, and (whether in Proſperity or 
Adverfity, whether I am Acquitted or Condemn'd) I thall always pray for the 
Queen my Sovereign, for your Lordſhips my Judges, and for the Commons 
my Accuſſers; moſt earneilly beſeeching Almighty God, to deliver all Orders 
and Degrees of Men amongſt us, from all falſe Doctrine, He, ely, and 72 


from Haran fs if Heart, from Contempt f his Mond, and Commandment ; from 


Envy, Hatred, and Malice, and all Uncharitabl:neſs, 
[Then the LORDS adjourned te their Heuſe Above.) 


Thurſday, Merch 9. The Ninth Day. 
HE Lords coming down into IW/tmin/ter- Hall, and being ſcated 


9. the manner before mentioned, Proclamation vas made by the 
Serjeant at Arms as follows: 


Our 
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Our Sovereign Lady the Queen doth ſtrictly Charge and Command all 


manner of Perſons to keep Silence, upon Pain of Impriſonment. 
Then another Proclamation was made: Henry Sacheverell, DoRor in 


Divinity, come forth, ſave thee and thy Bail, elſe thou forfeiteſt thy Re- 


cognizance. | 
eons Doctor appearing at the Bar accordingly, with his Counſel, as 
ore: 

Lord Chancellor. Gentlemen, you that are Managers for the Houſe of 
Commons may proceed to your Reply. 

Sir Toſeph Jechll. M Lords, Doctor Sacheverell and his Counſel having 

concluded what they had to offer to your Lordſhips, 
I ſhall enter upon the Province affign'd to me, in further Execution of the 
Commands of the Houſe of Commons, which is, to Reply to the Defence 
made for the Doctor to the firſt Article of the Commons Cage. 

My Lords, I ſhall take Notice, firſt, Of the Conceſſions made by the 
Doctor's Counſel; ſecondly, Of the Expoſition they have put upon thoſe 
Paſlages of the Sermon, which have been relied on by the Commons to 
maintain this Article; and, thirdly, Of the Acts of Parliament, the Ho- 
milies, the Books, the Sermons, the Pamphlets and the Jazettes, which 
the Doctor's Counſel have call'd for to be read to your Lordſhips. 

And if I ſhall ſatisfy your Lordſhips, that the Concelions made by the 
Doctor's Counſel are a Departure from the Defence made for him in his 
Anſwer, that they are extorted by Neceſſity, and are likely to be retracted 
when this Turn is ſerv'd ; if | ſhall ſhew your Lordſhips, that their Ex- 
poſition of the Paſſages in the Sermon is contrary to the plain Meaning 
of thoſe Paſſages ; if I ſhall ſhew, that the Acts of Parliament, the Ho- 
milies, and the other Prints that have been produc'd, are either im- 
material, or condemn the Doctrine laid down in the Sermon; and if I 
ſhall ſhew, that this Criminal, for ſo I muſt call him, ſince the Houſe of 
Commons have call'd him ſo; (whether he will be fo in the Event, I 
agree, reſts only in your Lordſhips Judgment) if, I ſay, I ſhall ſhew he 
7 guilty of a moſt heinous Offence, I ſhall not doubt of your Lordſhips 

uſtice. 

My Lords, The Conceſſions are theſe, That Neceſſity creates an Ex- 
ception to the General Rule of Submiſſion to the Prince: That ſuch Ex- 
ception is underſtood or implied in the Laws that require ſuch Submiſſion: 
And that the Caſe of the Revolution was a Cafe of Neceſſity. 

Theſe are Conceſſions ſo ample, and do fo fully anſwer the Drift of the 
Commons in this Article, and are to the utmoſt Extent of their Meaning 
in it, that I can't forbear congratulating them upon this Succeſs of their 
Impeachment; That in full Parliament this erroneous Doctrine of unli- 
mited Non-reſiſtance is given up and diſclaim'd. And may it not, in 
Aſter-Ages, be an Addition to the Glories of this bright Reign, that ſo 
many of thoſe who are honour'd with being in Her Majeſty's Service, have 
been, at your Lordſhips Bar, thus ſucceſsfully contending for the National 
Rights of Her People, and proving they are not precarious or remedileſs. 

But to return to theſe Conceſſions ; I muſt appeal to your Lordſhips, 
whether they are not a total Departure from the Doctor's Anſwer? whe- 
ther there is;one Word in the Anſwer which looks that Way? 

In his Anſwer he takes Notice, that the general Aſſertion in his Sermon, 
of the utter Illegality of Reſiſtance, is a 1 Pretence for the Arti- 
cle; but does he add che Reſtriction or Limitation to it, which hath been 
now thought neceſſary, and hath been inſiſted upon as moſt material for 
his Defence? No, my Lords, but the quite contrary; for theſe are the 
Words of his Anſwer, „The ſaid Henry Sacheverell doth with all Humi- 
« lity aver the Illegality of Reſiſtance. on any Pretence whatſoever, to be 
te the true Doctrine of the Church of England.” Now, could any thing 
have been more material for him in his Anſwer, than adding theſe Re- 
ſtrictions to his general Aﬀertion in his Sermon, which his Counſel now 
fay he intended, tho? he did not expreſs? Or if that was his Intention, 
could he poſſibly have forgot it, when the Frame of his Anſwer was under 
Conſideration? 

But now he ſees the Reſolution of the Commons, and the Endeavours 
of thoſe who have their Commands to carry on this Proſecution, to bring 
him to Puniſhment; now he ſees your Lordſhips daily Attendance upon this 
Trial, and your Attention to the Charge againſt him; now he ſees, if he 
had abided by his Anſwer, he muſt have been condemn'd, or the Revolution ; 
theſe are the Motives which have prevail'd upon him to tolerate his Coun- 
ſel to make theſe unwilling Conceſſions, and have extorted them from him. 

And how little theſe Conceſſions ought to avail him, your Lordſhips 
will ſee, when you conſider how likely it is he will retract them when this 
Turn is ſerv'd. May we not then expect he will uſe this very Argument 
of Neceſſity, the Coercion or Reſtraint he is under by this proſecution, as 
an Excuſe for theſe Conceſhons ? And when your Lordſhips are told, that 
it is the Duty of Divines (whoſe Office it is to explain the Scripture to 
the People) to inculcate this Doctrine of Non-refiſtance in the moſt uncon- 
fin'd and unlimited Terms they are able, and mentally reſerve the Ex- 
ceptions to themſelves ; when Authorities have been produced for aflert- 
ing this Doctrine in ſuch a manner as to exclude any Exception whatſo- 

ever, and the Doctor himſelf did not expreſly come into theſe Conceſſions, 
it is certain they ought not to be of any Avail to him, 

Your Lordſhips will therefore give me Leave to conſider the Expoſition 
which hath been put on thoſe e which the Commons relied on for 
Proof of their Firſt Article: And I thall ſhew that Expoſition to be con- 
trary to the plain Meaning of thoſe Paſſages. 

My Lords, I readily agree, that no ſtrain'd Tnnuendos, or ſuppos'd 
and forc'd Conſtructions (which are the Words uſed in the Reaſon given 
for reverſing the Judgment in Sir Samuel Barnardiſton's Caſe) ought to be 
admitted, to explain the Meaning of the Doctor, in order to prove him 
Criminal. I think the Principles laid down upon the Reverſal of that 
Judgment are ſolid and juſt; and therefore nothing but expreſs Words, or 
a neccilary Implication collected from a Man's Words, can make him an 
Onender. But I would not have it gone away with, that there muſt be 
expreſs Words of Scandil to make a Man Criminal; indirect or oblique 
Scandal has in all Times been met with and puniſh'd in the ordinary 
Courts of Juſtice; and it it were otherwiſe, that which aggravates the 
Crime (the Subtilty or Contrivance of it) would prevent the — 
And therefore it is, that ironical Scandal, nay, even dumb Scandal 
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Scandal by Pictures, or by hens) as is mention'd in the Caſe d Litelli 
ameſis, in my Lord Chief Juſtice Cotes Fifth Report, is puniſhable b 

Law. Theonly Caution neceflary in theſe Caſes is, that the Conſtrue, 

tion or Interpretation be not ſtrain'd or forc'd, And, my Lords; in this 

Caſe we have not only a ſeditious Meaning plainly collected from the 

Doctor's Words, but expreſs Criminal Words, a falſe Suggeſtion that 

his late Majeſty, in bis ee diſclaim'd the leaſt Imputation of 

Reſiſtance, introduc'd for a malicious and ſeditious Purpoſe. 

My Lords, The Firſt Article has been rightly divided into Three Part, 
The Doctor is charg'd with ſuggeſting and maintaining, Firſt, « That 
< the necellary Means uſed to bring about the Revolution were odio, 
% and unjuſtifiable. Secondly, That his late Majeſty in his Declaration 
* diſclaim'd the leaſt Imputation of Reſiſtance : „ 45 Thirdly, That to 
© impute Reſiſtance to the Revolution, is to caſt black and odious Co. 
jours on his late Majeſty and the Revolution.” 

The two laſt Branches, my Lords, are Particulars: The firſt is the 
General; and if the two laſt are proved, ſuch Proof makes out the firf - 
But I ſhall conſider the Anſwer given by the Doctor's Counſel to the Proc 
of the two laſt Branches in their Order, and proceed to conſider the An. 
{wer that has been given to the proper Proofs of the firſt. 

My Lords, The firſt Proof of this Branch, was the general Aſſertion of 
the utter Illegality of Reſiſtance upon any Pretence whatſeever. It hath been 
ſaid in Anſwer to this, that this is ſpoken of the Supreme Power, which 
- the Legiſlative Power, and then there ought to be no Exception what. 
oever. 

But, my Lords, that the Doctor did not mean the Supreme Legiſla- 
tive Power, but the Supreme Executive Power, is evident; 

Firſt, From the Account he preſently gives of thoſe that oppoſe his 
Principle of Non-refiſtance, which runs all along upon the Perſon of the 
Prince only, as cancelling their Allegiance, calling their Sovereign to an A.- 
count, Dethroning and Murthcring him. | 

Secondly and Principally, From his bringing in the Caſe of the Revo- 
lution, as urg'd by thoſe who are Adverſaries to his Pr:nciple of Non-re- 
ſiſtance. Now the Revolution is not, cannot be urg'd as an Inſtance of 
the Lawfulneſs of any thing, but of reſiſting the Supreme Executive Power 
acting in Oppoſition to the Laws; and this the Doctor himſelf admitted, 
when he told your Lordſhips that the Supreme Power was not then reſifted. 
he * therefore the Supreme Power he affirms it is utterly unlawful 
to reſiſt, 

But it was ſaid by one of the Doctor's Counſel, That the Non-reſilance 
the Doctor preaches up, is the utter legality of reſiſting the Supreme Power in 
all Things Lawful, tor thoſe Words, in all Things Lawful, make Part of 
that Sentence. My Lords, I admit they do; but thoſe Words are rela- 
tive to his Aſſertion concerning Active Obedience, and not Paſſive, as 
will appear by reading the whole Sentence. The grand Security of our Ge- 
vernment, and the very Pillar upon which it lands, is founded upon the fleady 
wy of the Subjefts Obligation ta an abſclute and unconditional Obedience to 
the Supreme Pawer in all things Lawful, and the utter Illegality of Reſiſtance 
on any Pretence whatſoever. T he one dividing Member of the Sentence is, 
the Obligation to Obedience in all Things Lawſul; the other, the 1llegality of 
Reſiſtance on any Pretence whatſoever ; the one is reſtrain'd, the other unli- 
mited. It muſt be taken therefore (notwithſtanding theſe Objections) 
That the Doctor aſſerts the utter Illegality of Reſiſtance to the Supreme 
Executive Power, though acting not in Conformity, but in Contradiction 
to the Laws. 

My Lords, I go on to the ſecond Proof of the firſt Branch of this Arti- 
cle, which is, the Doctor's Inſinuation that the Parliament diſown'd the 
Reſiſtance at the Revolution, by declaring, that they ſet the Crawn on the 
King's Head on no other Title than of the Vacancy of the Throne. One of the 
Counſel thought fit to ſtand to this Fact, becauſe the Vacancy of the 
Throne is mention'd in the Bill of Rights ; and he ſays, there is no other 
Fact there ſtated. I beſeech your Lordſhips, Does not the fame Act take 
Notice of the Male-Adminiſtiation of K. James, and his Abdicating the 
Government, as the Means by which the Throne became void? And 1 
may appeal to your Lordſhips Journal, and the Journals of the Houſe of 
Commons, whether the Word Abdicated was not uſed rather than the Word 
Deſerted (after a Conference between the Two Houſes) for this Reaſon, 
inſiſted on by the Commons, that that Word Abdicate included in it 
Male-Adminiſtration, which the Word Deſert did not. 

The ſame Counſel ſaid, the A@ for preventing Vexatious Suits, urg'd by 
the Commons as a Parliamentary Declaration, juſtifying the Reſiſtance at 
the Revolution, was only for Indemnifying thoſe that acted at that Time, 
and was no more than was done in the Reign of Edward the Third, after 
Edward the Second was Dethroned. This ſurely is no manner of Anſwer 
to the Declaratory Part of that Law, which takes Notice of the King's un- 
dertaking a glorious Enterprize, for delivering the Kingdom from Popery 
and Arbitrary Power ; and that divers Subjects, in Aid and Purſuance of 
that Enterprize, did ſeveral Acts of Violence and Reſiſtance; and this 
Law declares ſuch Acts were neceſlary, and ought to be juſtify'd. And 
I can't but abſerve this by the way, that the Parliament and the Doctor 
are of difterent Opinions ; the Parliament thought that Reſiſtance ought 
to be juſtify d; the Doctor thinks not; and if ſo, then Doctor Sacheverell 
deth ſuggeſi and maintain, that the neceſſary Means uſed to bring about the Re- 
volution were odious and unjuſtifiable. 

I come now, my Lords, to the ſecond Branch of the Firſt Article, the 
Doctor's Aſſertion, That his late Maj:/ly in his De-laration diſclaim'd the lea/t 
| AR o Reſiſtance ; and the Doctor's Anſwer to it. 
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ly Lords, His Counſel admit this Aſſertion is in the Sermon, and that 

this Aſſertion is not true; but they ſay it was a Miſtake only in the Doctor; 
that the Doctor has expreſs'd himſelf ſomewhat obſcurely, and now he has 
explain'd himielf; that Explanation ought to be receiv'd. The Doctor 

| meant, they ſay, Conqueſt; and ſo he had explain'd himſelf not only in 
the Marginal Note, but in the Sermon itſelf. My Lords, if this were 
ſo, I admit it would be a good Defence; but that this was not a Miſtake, 
or rather was a wilful one in the Doctor, and that he thereby deſign'd to 


traduce the Memory of his late Majeſty and the Revolution, I ſhall ſhew 
from what his own Counſel inſiſt on. 
I They 


men, 
ce. 

— P 
he y 
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4 ſay the Doctor muſt mean Conqueſt, becauſe the Prince of Orange, 
-whb/was'no Subject, but a Sovereign Prince, could not be ſaid to reſiſt ac- 
- cordidig to the common Underſtanding of that Word. Now, my Lords, 

it is true the Prince of Orange could not be ſaid: to reſiſt, and fo could not 
- diſclaim Reſiſtance forhimſelt ; but eould he not be join'd and aſſiſted by the 
Subſects of the Realm, who might be ſaid to reſiſt, and were invited by 
im ſo to do? Doth not this appear by the whole Tenor of his Declara- 
tion, and even by the Paſſages 45 by the Doctor? And ſince his late 
Majeſty could not be faid to reſiſt, but the Subjects, who, upon his Invi- 
tation, Join'd. with him, could ; and the Reſiſtance of Subjects is what the 
Doctor is ſpeaking _— z it is plain, that the Doctor ſpeaks of the 
King's diſclaiming the Reſiſtance of thoſe who join'd with him, and not 
his own Reſiſtance : And therefore I cannot ſee that the Quotation of the | 
Paſſage out of the Prince's Declaration, at the Bottom of that Page, doth 
make out that he meant Conqueſt, by Reſiſtance in his Sermon; or if it 

did, Would it excuſe the Doctor's —. this Part of his Sermon, 
which was done without referring to that Pallage ? * 
But it is ſaid, he has explain'd that he meant Conqueſt by Reſiſtance in 
the Body of the Sermon, becauſe he ſays, the Parliament burnt a Libel that 
would have pleaded the Title of Conque/t, by which Reſiſtance was 2 ed. 
But that this Paſſage doth not make out that he meant Conqueſt by Re- 
ſtance, is evident, from his making Reſiſtance not to be Conqueſt, but 
only an Ingredient in it. And by * Reſiſtance and Conqueſt 
to be the ſame thing wich the Doctor, he is made to ſay, that the Parlia- 
ment burnt a Libel that would have pleaded the Title of Conqueſt, by 
which Conqueſt is ſuppos'd. = 
Itis plain, therefore, that Door Sacheverell hath aſſerted, that his late Ma- 
iefly in his Declaration * the leaſt Imputation of Reſiſtance ; and diſ- 
e it at a Time, if you'll believe the or, when he was exhorting 


couraging them in it; than which it is impoſſible there can be a greater Re- 
fleftion on his late Majeſiy, or the glorious Cauſe he then had in 


hand. 


the Subjects of King James to reſiſt, and was joining with them, and en- | 


A, for High Crimes and Miſdemeanors. 


| 


My Lords, I come now to conſider the Proof of the Third Branch of the 
fiſt Article, and the Anſwer that has been given to it. The Third Branch 


Celexrs upon his late Majeſty and the Revolution : The Proof is, that Part 
of the Sermon wherein the Doctor aſſerts, That the Adverſaries to the Doc- 


is this, That to impute Refiſtance to the Revolution, is to caſt black and odious 
| 
| 


trine of Non- Reſiſtence, who urge the Revolution in their Defence, are the 
ereate/t Enemies to that and his late 74775. and the moſt ungrateſul for the 
Deliverance, in endeavouring to caſt ſuch black and odious Colours upon both : 
Hew often muſt they be teld, &c. The Anſwer to this is, That the Per- 
ſons the Doctor deſcribes, as caſting black and odious Colours on his late 
Majeſty and the Revolution, are not thoſe who impute Reſiſtance to the 
Revolution, of whom he affirms nothing, but thoſe new Preachers and 
new Politicians, who teach Antimonarchical and wicked DoQrines, and 
who urge the Revolution in Defence of 'em. 

My Lords, if the Doctor had meant theſe Perſons, he would have ſhewn 
them, which he certainly might have done, that what was acted at the 
Revolution, did not in the —_ —— Opinions ; but he declining 
this, and placing the Defence of the | 
to be ſo to himſelf and to the whole Nation; and this, taken c—_ with 
his introducing theſe Men as defending their Principles by the Revolution, 
jcaves the Load of theſe deteſtable Opinions on the Revolution, and not 
only condemns the Reſiſtance at the Revolution, but brands it. 

But it is ſaid, my Lords, that the Clauſe, Our — think they cf 
fectually ſtop our Mouths, &c. relates to the Defence of theſe Antimonar- 
chical Principles, and not to the general Propoſition of the utter Illegality 
of Reſiſtance upon any Pretence whatſoever ; and if fo, I agree there is no 
Foundation for this Branch of the Article; and whether he 1s guilty of 
this Branch or not, turns entirely on this Queſtion, 

My Lords, I little thought ſuch a Conſtruction would have been endea- 
vour'd, by a wrong Recital of this Clauſe in the Sermon, * the Doctor 
in his Anſwer ; for there it is ſaid, as from the Words of the Sermon, That 
they, that is, ſays the Doctor, theſe new Preachers and new Politicians, urge 
the Revolution in Defence of ſuch Principles; when your Lordſhips ſee the 
Words of the Sermon are, Our Adverſaries think they effefually ſtop our 
Meuths, and have us ſure and unanſwerable en this Point, when they urge the 
Revolution of this Day in their Defence. This therefore brings the Caſe of 
the Revolution urged by theſe Adverſaries, to the Point or Propoſition he | 
had before laid down, which was the utter Illegality of Reſiſtance on any 
Pr-tence whatſoever ; and not to the Defence of divers Antimonarchical 
Principles, taught by the new Preachers and new Politicians. And this 


! 
| 
i 


( 


evolution on a falſe Fact, known !: 


| 
| 


is ſtill plainer, if your Lordfhips conſider that the Doctor's Reply to theſe 
Adverſaries, by denying there was . Reſiſtance at the Revolution, can 
only relate to the Point of Non-reſiſtance he had before aſſerted; and 
which Reſiſtance, if it were not denied, muſt ſtand condemn'd by the 
Doctor's Propoſition, g 

As little, my Lords, did I expect to hear from one of the Doctor's Coun- 
ſc}, that there are twenty or thirty Lines between the General Propoſition 


>» 
'( 794) 


are theſe, And whoſoever ſingly, or in a privat? Capacity ſhould attempt it, is 
guilty 7 the higheſt Miſdemeanor, and is an Enemy to that Pelitick Body of 
which he is a Member. And if that Sentence ref, "ects the Revolution, then 
Doctor Sacheverel! condemns all from the higheſt to the loweſt, who, in 
their private Capacity, joined with the Prince of Orange, or afſfiſted in 
bringing about the Revolution. This is the Thing he is now charged 
with; not condemning the Revolution as a Thing tertled by Law, but 
the Neceſſary Means uſed to bring it about. But if the Doctor inſtructed 
his Counſel to inſinuate, that there was any Innovation in the Conſtitu- 
tion wrought by the Revolution, it is an Addition to his Crime. I he Re- 
volution did not introduce any Innovation; it was a Reſtoration of the 
ancient Fundamental Conſtitution of the Kingdom, and giving it its proper 
Force and Energy. | | 5 | 

Indeed, all the other Counſel differ'd from that Learned Civilian, and 
maintain'd, that Doctor Sacheverell did not, nay, ought not, to make 
any Exceptiofi ; and one of 'em ſaid, if Clergymen, inſtead of preaching 
up the V Rule of Obedience were petmitted to ſtate the ſeveral ex- 
cepted Caſes, ſuch. Exceptions would in Time devour all Allegiance. My 
Lords, If the Doctor had pretended to have ſtated the particular Bounds 
and Limits of Non- reſiſtance, and told the People in what Caſes they 
might, or might not reſiſt, he would have been much to blame; nor was 
one Word ſaid in the Articles, or by the Managers, as if that was expect- 
ed from him : but on the contrary, we have infifted; that in no Caſe can 
Reſiſtance be lawful, but in Caſe of extreme Neceſſity, and where the 
Conſtitution can't otherwiſe be preſerv'd, arid ſuch Neceflity ought to be 
plain and obvious to the Senſe and Judgment of the whole Nation ; and 
this was the Caſe at the Revolution. And is there no Difference between 
a Divine's mooting and putting Caſes of lawful Reſiſtance, and excepting 
the Reſiſtance at the Revolution out of the general Rule of the Illegality 
of Reſiſtance, on a Day, when he was oblig'd not only to commemorate 
the Revolution, but the Reſiſtance, the neceſſary Means uſed to bring it 
about, as appears by the Service appointed for that Day ? 

And, my Lords, Is a Houſe of Commons, who are vindicating that Re- 
volution only, to be repreſented as if we were calling upon Divines to ſtate 
the Caſes wherein Reſiſtance is lawful, and wherein not? A Taſk uafit 
for any one, and more eſpecially for them to meddle with: And are we, 
by ſuch Suggeſtions as theſe, to be defam'd and inſulted, and reprefented 
as 3 Anarchy and Confufion ? 

1y Lords, There can be no Order or Regularity, if the Conſtitution, 
the beautiful Frame of a Legal Monarchy, which this Nation hath fo long 
enjoy'd and proſper'd withal, be deftroy'd or given up. What Inclination 
has the preſent Age ſhewn to ſubmit to Arbitrary Power? or rather, what 
hath been wanting in it to ſhew the contrary ? | 

But I go on, my Lords, to confider an Argument made uſe of by another 
of the Doctor's Counſel, That it was needleſs for him to except the Cafe 
of the Revolution, for that was known to every Body, and had often been 
approv'd by the Legiſlature. I beſeech your Lordſhips, Could the Doctor 
know this, and not only not except that Caſe, on a Day appointed to give 
ſolemn Thanks for it, lat introduce it for no Purpoſe but to leave it un- 
der the Condemnation of the General Rule of Non-reſiſtance? And by 
this Method the Doctor has brought his General Rule to bear upon the 
particular Caſe of the Revolution. For he takes but one way of acquit- 
ting the Revolution, which is by laying down that for Truth, which every 
Man knows to be falſe; and they that aſſert this Truth, he ſays, caſt black 
and odious Colours on the late King and the Revolution? Which makes out, 
that Dr. Sacheverell doth ſuggeſt and maintain, that to impute Reſiſtance to 
the Revolution, is to caſt black and odious Colours on his late Majeſty and the 
Revolution, 

I am ſenſible how tedious I muſt have been in this nice tracing the An- 
ſwers given by the Doctor's Counſel to our Proofs of this firſt Article; 
but becauſe the Judgment of the Caſe will depend very much upon it, I 
am ſure I ſhall have your Lordſhips Pardon. 

And now, my Lords, What a Repreſentation is here of that Glorious 
Tranſaction, the late happy Revolution! The Part the Subject had in it, 
is repreſented as contradicting the expreſs Command of God. in Scripture, 
and deſtructive of all Governments : His late Mijeſly is repreſented 
as encouraging this pernicious Wickedneſs, and diſowning it at the ſame 
time: Give me Leave, therefore, on behalf of the Nation, and the Me- 
mory of his late Majeſty, its Deliverer, to ſtate this Affair ſhortly, and in 
another Light to your Lordilips. 

The Subjects reſiſted, the late King join'd his Army with the Arms of 
Reſiſtance ; and if the Nation at that time had not had Recourſe to that Re- 
medy, how abject and how miſerable muſt they have been ! If we look into 
the Fiſtories of other Countries, Have not the beſt and happieſt Nations 
been moſt tenacious of their Liberties? And while they have continu'd 
ſo, and withſtood Abſolute Power, they have been Poor” bn, at home, 
and conſiderable abroad: But when they have fallen from this Zeal and 
Induſtry, which is the Foundation of their Proſperity at home, and Mag - 
nanimity, which makes them conſiderable abroad, have deſerted them, they 
have ſunk into Sloth and Effeminacy. Can any one, therefore, with an; 


and this Clauſe ; fince if there be a Connection between this Clauſe and | Colour ſay, That Refiſtance, in Caſes of extreme Neceſſity, has worlc 


that Propoſition (which I have already ſhewn there is), it is not the Inter- 
vention of ſo many Lines will hinder it; and if there had been no Con- 


Conſequences than unlimited 3 
Let us now turn our Eyes a little on the Part our late King had in the 


nection, their being cloſe together would not have made one. And by this | Revolution. Did he not undertake a moſt hazardous Enterprize, to pro- 
manifeſt Connection, the Doctor hath brought this general Poſition, of | cure us Happineſs at home, and to give us that Weight abroad, which this 
the Unlawfulneſs of all Reſiſtance, to bear upon the Revolution. Which Nation had long enjoy'd, but at that Time was depriv'd of ? And with 

hope may ſerve for an Anſwer to the fame Gentleman, who ſays, It is one | what Care and Anxiety, even to the laſt Moment of his Life, did he la- 


thing to lay down the General Rule without macing the Exception, and 
another thing not to make the particular Exception out of that Rule; for 
the Doctor has mentioned the Revolution, but not in order to except it 


but to include it. 5 
Indeed, my Lords, the Learned Doctor, who is of his Counſel, pretends 


bour to ſecure theſe Bleſſings to us? 

Let us look beyond his Time, and fince, for the Senſe of the Nation 
upon this Point. What Satisfaction did the Nation take, in the Afliſt- 
ance his renowned Predeceſſor (Queen Elizabeth) gave to the oppreſſed 
Provinces, our then Good Neighbours, and our now Potent Allies? How 


to have found out the Exception in the Scrmon, Page the 10th, becauſe he | zcaloufly did the Nation promote the Aſſiſtance King James the Firſt gave 
finds the Word Necefjity there: The Words are their, Orly this Maxim in | tothe injured Prince Palatine, againſt the Emperor his Superior Lord ? And 
general I preſume ny Ph eſtabliſp' for the Safety, Tranguillity and Support of ; what Reſolution and tender Concern for the perſecuted Rochellers did King 


all G vernments ; that no Innovation whatfucoer ſhould be allowed in the Funda- 

mental Conſtitution of any State, with;ut avery preſſing, nay, 1 able Ne- 

c/Fity of it; But if the Doctor had but read to the End of the Sentence, 

be would have found Doctor Sacheverell condemns all that tore a Part in 

tne Revolution, beſcre a Law was made about it: The W ords that fol!ow | 
Veit. . 


Charles the Firſt ſhew and exprets ? 


And has not her Majeſty aſſiſted the 


Sęar iar di, againſt a Prince acknowledged by them, and ſeated on the 


Ls 


i brone? Nor did Her Goodneſs, which is as extenſive as Her Power, overlook 


the poor Eftate of the People in the Cevenncs, or IG to give them all 


poſſible Aſſiſtance, age inſt their Kingexercifivg a crue 


Dominion over them. 
5 1 Theſe, 
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' Theſe, and many more Inſtances which might be fetched from other 
Countries, are ſo many Authorities againſt this Doctrine of unlimited 
Non-Reſiſtance. 24.3 | enen 5 

And now, my Lords, I come to conſider the Authority the Doctor 
pretends to have for it: His Counſel ſay, They have Acts of Parliament 
for this Doctrine; I ſhall not mention the particular Acts, becauſe t 
are well known, but conſider them under Three Heads. Firſt, Thoſe A 
that were before the Reſtoration. Secondly, Thoſe after the Reſtoration, 
and before the Revolution. 

My Lords, As to thoſe before the Reſtoration, I n they con- 
demn Reſiſtance generally; they don't mention any 
Counſel of the other Side have furniſh'd me with an Anſwer to em: They 
ſay, Theſe, and all other Laws, have an Exception imply'd in them. The 
Wiſdom of the Law, in not exprefling the Exception, is plain: It is nei- 

ther decent, nor probably would have a good Effect, to put odious Caſes, | 
ſuch as a Prince's Overturning the Conftitution. The Roman Law did 

not provide againſt Parricide, nor doth the Engliſh Law neither; ſince it 

hath no diſtinct Puniſhment for that kind of 
for others, which are called Petty Treaſons. Laws are framed upon a 
View of ordinary and common Caſes: Ad ea que 8 accidunt jura 
adaptantur, is a known Maxim, and of great Uſe in the Expoſition of Laws. 

And if our Legiſlators had been aſk'd the Queſtion, Whether they meant 
by thoſe Laws to make all other Laws, and even thoſe Laws themſelves of 
no Validity? (Which, if Abſolute Power cannot be withſtood, would be 
the certain Conſequence ;) Would not they have anſwer'd, Nothing was 
farther from their Thoughts. And if it be Maledicta Expeſitio que corrum- 
pit Textum, apply'd to any particular Law; what a curſed Expoſition muſt 
that be, which corrupts, or rather annuls the Text of all the Laws at once? 

My Lords, The next Head of Acts, are thoſe after the Reſtoration, and 

before the Revolution, I do admit thoſe Laws go farther than the for- 
mer, and ſeem to condemn all Reſiſtance, and in ſuch Terms, as to exclude 
any Exception whatſoever. My Lords, What I have ſaid relating to the 
former Laws, may be apply'd to theſe. But further, I deſire it may be 
conſidered, theſe Legiſlators were guarding againſt the Conſequences of 
thoſe Pernicious and Antimonarchical Principles, which had been broach- 
ed a little before in this Nation; and thoſe large Declarations in Favour 
of Non- Reſitance, were made to encounter or obviate the Miſchief of thoſe 
Principles; as appears by the Preamble to the fulleſt of thoſe Acts, which 
is the Militia AF, in the 13th and 14th of King Charles the Second, The 
Words of that Act are theſe: And during the late Uſurped Governments, ma- 
ny Evil and Rebellious Principles have been inſlilled into the Minds of the Peeple 
. of this Kingdom, which may break forth, unleſs prevented, to the Diſturbance 4 
the Peace and Quiet thereof: Be it therefore Enacted, &c. Here your Lord- 
ſhips may fee the Reaſon that inclined thoſe Legiſlators to expreſs them- 
ſelves in ſuch a manner againſt Reſiſtance: "They had ſeen the Regal 
Rights ſwallowed up, under the Pretence of Popular ones; and it is no 
Imputation on them, that they did not then foreſee a quite different Caſe, 
as was that of the Revolution ; where, under the Pretence of Regal Au- 
thority, a total Subverſion of the Rights of the Subject was advanced, and 
in a manner effected. And this may ſerve to ſhew, that it was not the 
Deſign of thoſe Legiſlators to condemn Reſiſtance, in a Caſe of Abſolute 
r=: for preſerving the Conſt:tution, when they were guarding 
againſt Principles which had ſo lately deſtroy'd it. 

But now, my Lords, let us ſee how the Laws run after the Revolution. 
Your Lordſhips will find, that the Reſiſtance at the Revolution is not on- 
ly approved of in expreſs Terms, by the Act for preventing vexatious 
| Suits; and indeed, every Act paſſed fince the Revolution is an implicit 
Approbation of it; but the Declaration of the Unlawfulneſs of taking 
Arms againſt the King on any Pretence whatſoever, (required to be ta- 
ken by the Corruption-AR, the Militia-Act, and the Act of Uniformity,) 
is now repealed. There was another Act mentioned by one of the Doc- 
tor's Counſel, the Act for regulating Select Veſtries : That Act expired 
in King Charles the Second's Time, and was never continued. The firſt 
Gentleman that ſpoke for the Doctor, ſaid, in Anſwer to the Repeal of 
this Declaration, by a Clauſe in the A# of the Firſi of King William and 
Queen Mary, for abrogating the eld Oaths, and appornting new ones; that it is 
a very tender Repeal, if it be one. I did not, my Lords, well underſtand 
his Meaning ; but I am ſure, that is a very tender Anſwer, if it be any at 
all. My Lords, if it be thought that this Declaration, as it is enjoined 
by the eee is not repealed, becauſe the Corporation-Act is 
not particularly mentioned in the Clauſe of the Act of the Firſt of King 
I illiam and Queen Mary, which repeals the Declaration; I anſwer, Af- 
ter the Militia-A&t and the Act of Uniformity are mentioned, there fol- 
low general Words; Any Law or Statute te the contrary netwithflanding : 
And this repeals the Declaration as to that Act, as well as to the other 
Two Acts. And this Opinion has prevailed univerſally; and if it were 
otherwiſe, there is ſcarce a Corporation in England, but would be diſſolv- 
ed by the Incapacity of their Members. 

But the ſame Counſel argued, That the Doctrine mentioned in that De- 
claration muſt be the true Doctrine, or the Declaration would not have 
been enjoined and taken fo long as it was; and the Repeal, don't make the 
Propoſition falſe : and we might as well argue the Solemn League and Co- 
vendut to be a Lawful Oath. My Lords, As to the Declaration „ * 
the Covenant, that was conſidered as a Temporary Thing only, and, by 


the Act of Uniformity, was to ceaſe upon the 25th of March, 1682. and 


therefore not at all to be compared with the other Declaration, which 
was intended to be perpetual. As to the Truth of the Doctrine in this 
Declaration which was repealed, I'll admit it to be as true as the Doctor's 
Counſel aſſert it; that is, with an Exception of Caſes of Neceſſity; and 
it was not repealed becauſe it was falſe, underſtanding it with that Reſtric- 
tion; but it was repealed, becauſe it might be interpreted in an unconfin- 
ed Senſe, and excluſive of that Reſtriction; and being ſo underſtood, 
would refle& on the Juſtice of the Revolution : And this the Legiſlature? 
had at Heart, and were very jeajous of; and by this Repeal of that De- 
elaratiou, gave a Parliamentary, or Legiſlative Admonition, againſt aſſert- 
ing this Doctrine of Non-Refiſtance in an unlimited Senſe. 

ly Lords, I muſt confeſs, I did not expect to hear the Aſſociation and 
the Abjuration-Oath brought in as aſſerting this Doctrine; if 2 do, 
this may ſerve to account for their taking them who believe that Doctrine, 


which otherwiſe perhaps they would be at a loſs to find an honeſt Reaſon | 


And, Thirdly, Thoſe after the Revolution. | 
eption. The , 


urder, tho' it hath ſome | 
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to- 
inſt all Traitorous Conſpiraciea, ity any more than Ta 
. Tat ab ns chan has 
thing more in the Aſſociation and Abjuration-Oath 3 for the Perſon tak; 
wem in his late Majeſty's Time; declared, That be believed-in his Cone 
ghtful and Lawful King of this Realm, Thi, 
certainly put the Conſcientious Taker of em upon a tion, of 
the Foutdatien —— Right and Title was built. And fince 
there was no Foundation for it but the Revolution, and that Revolution 
was founded on Reſiſtance z how thoſe could bring themſelves up to take 
' Ref 


who believed that 
1 1 * a loſs to W 1 $4095 ered 
Lords, Upon this Head of theſe ſeveral Acts of Parliament 

have been mentioned, I beg leave to obſerve, That as it is not to be 
poſed it was the Original Intention of any Laws to enervate the Force of 
all the Laws, ſo your Lordſhips -ſee, there are fince the Revolution Laws 
that do exclude any ſuch Suppofition, and do affirm that indefeaſible In. 
heritance which the P have in the Laws. - 14a} 

My Lords, the next Part of the Evidence offcred by the Doctor was 
the Homilesz which are ſaid to be confirmed by Act of Parliament, be- 
cauſe the Articles of the Church of England are ſo; and the 'Thirty-ffth 


Article approves the Homilies, as containing Godly and wholeſome Doc. | 


trine; and the Clergy are — to read and ſubſcribe thoſe Articles, 

Mx Lords, I believe it will be admitted, that no more is intended by 
that ubſcri ption, but that the Doctrine contained in the Homilies is right 
in the main, and not that every Sentence in em is ſo: For in this ſaſt 
Senſe, I believe, never any Divine ſubſcribed the Articles; and it will be 
hard to name any Preacher, or Writer of Note, who has not contradicted 


ſome Paſſage or other in them: Nay, as to one, the general and approved 
Practice of the Church is againſt it; I mean that Paſſage, which con- 
demns the Uſe of Organs in Churches. 


And ſurely, my Lords, the Senſe of the Homilies can't be found out, 
by reading ſelect Paſſages out of them, (as was done in the Doctor's De- 
fence) but by obſerving the Frame and Tendency of the whole: And l 


may appeal to your Lordſhips, and eſpecially to my Lords the Biſhops, 


whether thoſe who compiled the Homilies againſt Rebellion, ſeemed to 
have had at all under their Conſideration the Caſe of a total Subverſion of 
the Conſtitution. It's plain, the main Deſign of thoſe Homilies was 
againſt the Riſings of the Popiſh Faction, and the plauſible and popular 
Pretences made uſe of by them for ſupporting their Rebellions. id not 
that cr in whoſe Time the latter Book of Homiles was compil- 
ed, explain Her own Opinion on this Point, by the Aſſiſtance ſhe gave 
to the Hollanders againſt the Spaniſh King, their Sovereign? Did not the 
Parliament explain Themſelves, by the Supplies given to the Queen for 
that Purpoſe ? And did not the Clergy explain Themſelves likewiſe, by 
the Supplies granted in Convocation, in Favour of that Aſſiſtance? Can 
it therefore be imagined, the Homilies intended to condemn that Reſiſt- 
ance, which the Queen and the whole Nation, nay, even the Clergy 
themſelves, aſſembled in Convocation, approved of? And I dare ſay, if 
Doctor Sacheverell had read any of the Homilies againſt Rebellion, which 
he ſays he is commanded to do, if there be no Sermon on the fifth of N- 
vember; I ſay, if he had read any one of them to his Congregation at St. 
Paul's, not one of his Auditors would have thought the Revolution con- 
demned by the Homily, whatever they might have thought of the Doctor. 

My Lords, That which we accuſe him for, is, That he lays down this 
general Doctrine of Non-Refiſtance, in Terms excluſive of any Excep- 
tion; and, not content with that, points out the Revolution, for Men to 
compare it with, and condemn it by. How much better would it have 
become the Doctor, to have imitated that Zeal which appears in the Com- 
pilers of thoſe Homilies, for a Proteſtant Queen againft a Popiſh Faction, 
than to arraign the Revolution, upon the defaming of which, the Hopes 
of a Popiſh Faction againſt a Proteſtant Queen are built? 

My Lords, Let us now conſider the other Books, or Writings, the 
Doctor has produced to juſlify his Doctrine: Theſe are chiefly, if not all 
of them, the Labours of Divines ; and I will place them in theſe two Claſ- 
les, Thoſe before the Revolution, and thoſe fince. And, my Lords, I 
will ſay, If this Queſtion of Submiſſion were left by the Divines, to thoſe 
who make the Municipal Laws of their Country, or the Nature of Laws 
in general, their Study; and they would confine themſelves to the preſ- 
ling a Legal Submiſſion only, founded (as it is by the Law of England) 
on common Conſent, and common Good, it would be much more for 
the Honour of Religion, and the Peace and Felicity both of the Sovereign 
and the Subject. 

And this will be very manifeſt, if your Lordſhips call to mind but two 
of the Doctor's Quotations before the Revolution, which were read to your 
Lordſhips : The one is a Paſſage out of Biſhop Sanderſon, the other the 
Oxford Decree in 1682. ; 

My Lords, Biſhop WY (and heonly of all that have been quoted) 
has put the Caſe of Reſiſtance for the N of Church and State, 
which are but other Words for the Conſtitution; and has delivered this 
Doctrine of Non- Reſiſtance in ſuch unlimited and bold Terms, as I ſhall 
not repeat, to create a ſecond Diſpleaſure in this great Aſſembly. And! 
willingly admit, he was a very learncd, judicious, and pious Prelate : And 
if ſo great and good a Man fell into ſuch indiſcreet, indecent and ſhocking 
Expreſſions on that Subject, as did viſibly affect ſuch an Aſſembly as this, 
one would think it ſhould diſcourage others from delivering that Doctrine 
in ſuch a Latitude, X 

The next is the Oxford Decree, which condemns all Reſiſtance whatſo- 
ever: But, my Lords, it is obſervable, that in the ſame Decree, there is 2 
Condemnation of this Propoſition that I am going to read to your Lord- 
ſhips; That it is lawful 10 preclude the next Heir from bis Right and Succeſſi 
to the Crown : And yet at the ſame Time, the condemning this Propoli- 
tion, that is, the holding, affirming, or maintaining the contrary Propou- 
tion, was (by the + Elix. Cap. 1.) made High- Treaſon in her Time, 
and a Forfeiture of Goods and Chattels ever after. And how the Lav 
now ſtands as to that Particular, by the Ae for ſecuring her Majeſty's Per- 
ſon and Government, and the Succeſſion of the Crawn of Great Britain in 5 
Proteſtant Line, every one knows. And, my Lords, when we find ſo 
great and learned a Body criminally erring in a Point ſo F undaments, 
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| 8 ineſs to futue Ages doth, under 
2 z. ought. it not to diſcourage — * > rae from 
retending to determine Points of Law and Policy ? For my own Part, 
ſhould hope, that that Univerſity's having fallen in at firſt ſo heartily 
with the Revolution, is as ſincere a Condemnation of the Doctrine of un- 
limited Non-Reſiſtance, as their ſolemn taking the Abjuration-Oath is 
a publick Profeſſion, that a Parliamentary Excluſion is lawful. 

As for all the Paſlages which have been read to your Lordſhips out of 
the Books or Sermons of Divines before the Revolution, in Favour of 
Non- Reſiſtance, your Lordſhips may obſerve the Reaſons reach only fo 
far, as when the Miſchief. is not Univerſal ; or if it be Univerſal, where. it 
is tolerable, and not ſo miſchievous a. a Civil War. I ſhall not mention 
any Paſſages in them, (which have not been read) to limit the Generality 
of the Expreſſions concerning Non-Reſiſtance; becauſe I avoid bringing 
in any Thing, which hath not been given ip Evidence. But how candi 
the Doctor's Collections have been, your Lordſhips may judge by that 
Quotation out of my Lord Biſhop of Saliſkury's Book; where there is an 
expreſs Exception of the Caſe of ſubverting Fundamentals: But your 
Lordſhips may fee the ſame Candor ſuining out in ſeveral Paſlages of the 
Doctor's Sermon, with reſpect to that Reverend Prelate, whoſe Services, 
my Lords, (before, and at the Time of the Revolution) will never be 
forgotten by one Part of the Nation, nor forgiven by another. g 

fy Lords, I now come to the Sermons and Writings ſince the Revo- 
lution : And I may appeal to your Lordſhips, whether they don't moſt 
plainly condemn the Doctor; thoſe; I mean, where we had the Fortune 
to be ready to call for other Paſſages to be read out of the ſame Book. Does 
not my Lord Biſhop of Lincolz expreſly mention the Caſe of the Revolu- 
tion, and juſtify the Reſiſtance then uſed? How carefully does his Grace 
the Archbiſhop of York limit this Doctrine of Paflive Obedience, which 
the Doctor ſays ought to be deliver'd in the moſt unconfined Terms ? 
And it is by his Grace's Notion of this Doctrine, that the Commons deſire 
this Cauſe may be judged and determined. I beg Leave to read again to 
your Lordſhips his remarkable Words: * Care muſt be taken, that this 
© general rine be not miſapplied in particular Countries. Though 
« Non-Reſiſtance or Paſſive Obedience be a Duty to all Subjects, and 
© under all Governments, yet it is not expreſſed the ſame Wa in all 
© Places; but both the Objects and the Inſtances of it dp vary in different 
Nations, according to the different Models of their Government. To 
© ſpeak this as plainly as I can: As the Laws of the Land are the 
« Meaſures of our active Obedience, ſo are alſo the ſame Laws the Mea- 
© (ure of Submiſſien. And as we are not bound to obey, but where the 
Laws and Conltitution require our Obedience; ſo neither are we bound 
© to ſubmit; but as the Laws and Conſtitution do require our Submiſſion.” 

This, my Lords; is the Doctrine the Commons are maintaining, and 
are calling this Criminal to an Account for contradicting. If our Obe- 
dience and Submiſſion is not to be extended to the Prejudice of the Con- 
ſtitution, the Reſiſtance at the Revolution, for preſerving the Conſtitu- 
tion, ſtands juſtified, and the Doctor's unlimited Doctrine of Non- 
Reſiſtance ſtands condemned. CC 

How prudently does his Grace, my Lords, caution the Doctor, and the 
reſt of the Clergy, in another Part of his Sermon, by theſe Words? If 
© indeed, a Preacher ſhould in the Pulpit preſume to give his Judgment 
about the Management of public Affairs, or to lay down Doctrines (as 
from Chriſt) about the Forms and Models of Kingdoms or Common- 
© wealths, or to adjuſt the Limits of the Prerogative of the Prince, or of 
the Liberties of the Subject in our preſent Government: I ſay, if a 
© Divine ſhould meddle with ſuch Matters in his Sermon, I do not know 
© how he can be excuſed from the juſt Cenſure of meddling with Things 
that nothing concern him. This is indeed a practiſing in State Matters, 
© and is uſurping an Office that belongs to another Profeſſion, and to Men 
© of another Character. And I ſhould account it every whit as undecent in 
© a Clergyman to take upon him to deal in theſe Points, as it would be for 
© him to determine Titles of Lands in the Pulpit, which are in Diſpute in 
* We N And how well the Doctor has obſerv'd this neceſſary 
Caution laid down by his Grace, I leave your Lordſhips to conſider. 

My Lords, I have purpoſely omitted taking notice of my any As 
except ſuch as were produced by the Doctor, and I am ſatisfied how 
e . I have conſidered them: But, in general, I may appeal to your 

rdſhips, whether in the loweſt Ebb of Liberty, there have been want- 
ing thoſe in this as well as other Countries, who have denied this laviſh 
Doctrine of unlimited Non-Reſiſtance ? whether, ſince the Revolution this 
Nation has been ſo ungrateful to their Deliverer, or unthankful for their 
Deliverance, as to want thoſe who have maintain'd the Principles of the 
Revolution, and have ſhewed them to be as agreeable to the Chriſtian 
Religion, as they are to the Nature of that excellent Government we live 
under, which is that of limited Monarchy ? 

And yet, notwithſtanding the unanſwer'd Performances of divers, both of 
the Clergy and Laity, upon this Subject, the Doctor has the Boldneſs to af- 
firm his Bockrine to be the Doctrine of our Bleſſed Saviout and his Apoſtles. 

My Lords, I can't mention this, without the deepeſt Concern for the 
Honour of the Chriſtian Religion. I beſeech your Lordſhips, What is 
Liberty but Juſtice, and what is Juſtice, but doing to every one as we 
would be done by? And nothing, I think, is likelier to promote the 
Practice of this Chriſtian Precept, than ſpreading a true Senſe and Love 
of Liberty, that Principle which caſts out of us a narrow Regard to 
ourſelves, and introduces a diffuſive Benevolence to others. 

And againſt this Principle it is, that the Doctor has offended. 

My Lords, I have endeavour'd to ſhew, that the Charge in the Firſt 
Article ſtands prov'd againſt the Doctor, and that this Proof remains un- 
anſwer'd ; and if fo, his being a Miniſter of the Goſpel, his 238 
the Oaths to the late King, and to Her preſent Majeſty, his being a Fellow 
of that College which was in a particular manner delivered by the Revo- 
lution, are all of them Aggravations of his Offence, (if it can be aggra- 
vated ;) and which, if prov'd, his own Counſel admits, brings a foul 
Imputation on Her Majeſty and Her Government, makes Her Govern- 
ment an Uſurpation, and her Subjects Rebels; and that no Puniſhment 
can be too great for him. 

My Lords, I never ſaw that Criminal for whom I had not a hearty Com- 
paſſion, but there is both Compaſhon and Juſtice due tothe injur'd Innocent. 
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Doctor Sacheverell; on the other; the Honour and Proſperity of a wiſe and 
brave Nation, who as they have thought nothing too much to give or hazard 


to defend their Liberties * a Foreign Enemy; ſo they hope your Lord- 
ſhips Juſtice on this Offender, will ſecure thoſe Liberties againſt Domeſtick 


ones. 
Ar. Sel. Gen. 

M with the Learned Gentleman who ſpoke laſt, in 
Replying to-the Defence that has been made upon the Firlt Article of 
this Impeachment, which the Commons inſiſt upon to be well-grounded, 
and fully prov'd, notwithſtanding the ſeveral Objections and Excuſes 
that have been offer'd by Doctor Sacheverell and his Counſel. 

One of the Doctor's Counſel has agreed, That if he has aſſerted, that the 
Reſiſtance uſed to bring about the Revolution was Unlawful, no Puniſhment 
can be too great for him: But what they have offer'd to your Lordſhips in 
his Defence is, That no ſuch Poſition can be made out without the Help of 
Innuendes and forced Conſtructions, which infer a Meaning contrary to 
the natural Senſe and Import of his Words; and this way of charging 
a Man with a Crime, they truly ſay, is not agreeable to the Rules of Law, 
and would contradict one of the Reaſons given for the Judgment of the 
Houſe of Lords, in the Caſe of Sir Samuel Barnardifton : And if this was 
the Caſe, it would not become the Commons of Great Britain, who have 
ſuch an Affectionate Regard to the Laws and Liberties of their Country, to 
pecan upon an Impeachment ſo ill- grounded. But when the Commons 

ad ſo fully and particularly proved the Aſſertions charged upon the Doctor 
by this Article, they little expected to have heard that Nis Words had been 
wreſted to wrong Meanings, and made to ſpeak what he never thought : 
And therefore, 4 the Queſtion depends altogether upon Conſtruction, 
and your Lordſhips have been told that the Paſſage upon which this Charge 
is grounded, has not been fully ſtated, the Commons muſt give you the 
trouble of Reading the Paſſage at large, as it ſtands in the Sermon; that 
your Lordſhips may judge, whether they have not taken his Words in the 
common and ordinary Senſe, and given them the only Meaning they can bear. 

The Paſſage is in theſe Words :---< The grand Security of the Go- 
* vernment, and the very Pillar upon which it ſtands, is founded upon the 
&« ſteady Belięf of the Subjects Obligation to an Abfolute and Unconditional 
„Obedience to the Supreme Power in all Things lawful, and the utter 
&« legality of Reſiſtance upon any Pretence whattoever. But this Funda- 
mental Doctrine, notwithſtanding its Divine Sanction in the expreſs 
Command of God in Scripture, and without which, it is impoſſible an 
Government of any Kind or Denomination in the World, ſhould Cablil 
„ with Safety, and which has been ſo long the Honourable and Diſtinguiſh- 
ing Characteriſtick of our Church, is now, it ſeems, quite exploded and 
„ ridicul'd out of Countenance, as an Unfaſhionable, Superannuated, nay 
© (which is more wonderful) as a dangerous Tenet, utterly inconſiſtent with 
te the Right, Liberty, and Property of the People; who, as our New 
„Preachers, and New Politicians teach us, (I ſuppoſe by a New and Un- 
„ heard-of Goſpel, as well as Laws,) have; in Contradiction to Both, 
te the Power inveſted in them, the Fountain and Original of it, to Cancel 
& their Allegiance at pleaſure, and call their Sovereign to Account for 
High Treaſon againſt his Supreme Subjects, forſooth ! Nay, to Dethrone 
e and Murder him for a Criminal, as they did the Royal Martyr, by a Juſ- 
e ticiary Sentence: And, what is almoſt Incredible, preſume to make their 


Y Lords, I am commanded by the Commons to join 


Court to their Prince, by maintaining ſuch Antimonarchical Schemes. 


« But, God be thank'd! neither the Conſtitution of our Church or State 
« js ſo faralter'd, but that by the Laws of both, (till in Force, and which 
] hope for ever will be) theſe Damnable Poſitions, let them come from 
the Pulpit or the Preſs, either from Rome or Geneva, arc condemned for 
«© Rebellion and High-Treaſon. Our Adverſaries think they effectually 
<*« ſtop our Mouths, and have us ſiire and unanſwerable on this Point, when 
they urge the Revolution of this Day in their Defence. But certain] 
e they are the greateſt Enemies of that, and his late Majeſty, and the 
© moſt Ungrateful for the Deliverance, who endeavour to caſt ſuch Black 
and Odious Colours upon both. How often muſt they be told, that the 
King himſelf Diſclaim'd the leaſt Imputation of Reſiſtance in his Decla- 
tation; and that the Parliament declar'd, That they ſet the Crown upon 
& his Head, upon no other Title, but that of the Vacancy of the Throne t 
And did they not unanimouſly condemn to the Flames (as it juſtly de- 
6 ſetv'd) that LR Libel that would have pleaded the Title of Con- 
e queſt, by which Reſiſtance was ſuppoſed ?” 

And the Queſtion now before your Lordſhips is, Whether by theſe 
Words he has aſſerted, © That his late Majeſty in his Declaration diſclaim'd 
© the leaſt Imputation of Reſiſtance ; and that to impute Reſiſtance to the 
Revolution, is to caſt Black and Odious Colours upon his late Majeſty 
and the Revolution ;* which are the Aſſertions charg'd upon him in this 
Article, as Suggeſting and Maintaining, that the neceſſary Means uſed 


to bring about the late happy Revolution were odious and unjuſtifiable:“ 


Now that there was Reſiſtance in the Revolution, and that ſuch Reſiſtance, 
in a caſe of that abſolute and unavoidable Neceſſity, is conſiſtent with the 
Doctrine of the Church, and the Fundamental Law of the Kingdom, is 
agreed by the Counſel ; and they have endeavour'd tg convince your Lord- 
ſhips, that the Doctor has aſſerted nothing to the contrary; for they ſay, 
The Reſiſtance which the Doctor affirms the King to have diſclaimed, 
c was only a Reſiſtance which tended to Conqueſt ; and that the Doctor 
did well to wipe off this Imputation, for the Parliament had declared it 
< injurious to his rightful Title to the Crown, and had order'd a Treatiſe 
ce to be burnt, which Suggeſted a Title by Conqueſt ; and that the Doctor 
having his Eye in that Expreſſion on the matter of Conqueſt, expreſſed 
ce the ſame by Reſiſtance, which was applicable to the Subject-Matter be- 
fore, and therefore ought not to be wreſted to any other Purpoſe,” 
This, my Lords, is the Turn which the Counſel would give to the Doc- 
tor's Aſſertion, That the King diſclaim'd the leaſt Imputation of Reſiſtance. And 
indeed the, Words of the Sermon are ſo plain and particular, that they are 
forced to have Recourſe to this Evaſion of a Reſiſtance by Conquelt ; But 1 
wonder Gentlemen can argue in this manner, and at the ſame time ſpeak of 
reading the Words with Candor and Ingenuity ; when 'tis moſt apparent 
that there is no previous Diſcourſe of a Title by Conquelt, or of any Treatiſe 
in which it had been aſſerted, that could give 8 for his vindicating the 
late King from any ſuch Imputation, or to which theſe Words can in an 
Conſtruction be applied; for the Doctor ſays nothing of Conqueſt, 'till after 


Your Lordſhips have before you on the one hand, the Care and Coucern of he had aſſerted that the King diſclaim'd the leaſt Imputation of Reſiſtance ; 
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and then he goes on, and lays anothet Foundation for the Settlement upon the 
Revolution, by grounding it upon the V acazicy of the Throne, before he 
ſays any thing about Conqueſt,” or mentions the Book which hath pleaded 
that Title; and even then he condemns that Title for no othet Reaſon but 
becauſe it implied Reſiſtance ; which plainly ſhews, that his Argument 
was Carried on upon the Subject of R and not upon that 
of Conqueſt, OTA EO RT | f 14 

And the Anſwer which they have given to that Part of the Article, 
whereby he is charged with Aſſerting, That to impute Reſſſlance to the Ne- 


volution, is to ca Black and Odidus Colours upon his late Majeſty and the Re- 


volution, is equally evaſive. 


1384, The tial of Henry Sacheverell, N. D. 
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leaſed to ſay, That he has only Aſſerted the Docttine of Na N.. 
L ſiſtance in general Terms, as it has been taught by the Apoll 1 
4 Homilies, and the Fathers of the Church in all Ages: That i the 
«© Caſe, as in all other general Propoſitions, Caſes o unavoidable N. 
< ceflity, as the Revolution undoubtetly war, are always underſtood to be 4 
cepted; and that there is no other Difference between the Gent] 2 
e of the Houſe of Commons and the Doctor, but Whether, when 35 
* neral Rule of Obedience is taught, the particular Exceptions whic C 
be made out of that Rule are always to be expre{s'd? or, Whether, b., 
< the general Rule is laid down, the particular Exceptions ate ck * 
properly to be underſtood or implied? And upon this ground they kw 


h may 


What they have offer'd to your Lordſhips upon this Head is, That the | been very Elaborate, and have produced many Proofs to ſatisfy your Lord 


Doctor is not ſpeaking of the utter Illegality of Reſiſtance, when he intro- 
duceth hi: Diſcourſe about caſting Black and Odious Colours, by ſaying 
Our Adverſaries think they have us * and unanſwerable on #his Point, when 
they urge the Revolution of this Day in their Defence; but of the dam nable 
Poſitioas with which the Doctor charges the new Preachers and new Po- 
liticians, in the Words immediately preceding: And in this place it is, 
that the Manager appointed to maintain this Article is charged with 
omitting about twenty or thirty Lines between the General Doctrine and 
the Paſlage concerning the Revolution, in which ſeveral diſtin and en- 
tire Sentences are contain'd, concerning thoſe Perfons and their Princi- 
ples, to which that Paflage entirely relates: And your Lordſhips are told, 
that to apply the Inftance of the Revolution WHT ſuch wicked Princi- 

les, is what the Doctor calls caſting Black and Odious Colours upon his 
ate Majefty and the Revolution. | 

But the Commons take it to be very clear, That upon ftating of the 
whole Paragraph, and all the Words in the Order in which they lie, and 
upon comparing the ſeveral 2 it will manifeſtly appear, that what 
the Doctor ſaid about ca/ting Black and Odious Colours upon the Revolution, 
can be applied only to thoſe who maintain, that the Refiſtance uſed to 
bring about the Revolution was lawful and juſt, and that the Perſons he 
calls our Adverſarie:, are ſuch as urged the Revolution in oppoſition to his 
general Doctrine of the utter Illegality of Reſiſtance upon = Pretence 
whatſoever : and not to thoſe who urge the Revolution in Defence of 
thoſe damnable Poſitions, which, he ſays, the new Preachers and new Po- 
liticians had laid down. 

This the Commons apprehend to be the only Meaning that his Words 
in any Conſtruction can bear; for the Point he is ſpeaking of, and which 
he ſays his Adverſaries thought they had him ſure and unanſwerable upon, 
muſt be ſome certain, ſingle Poſition which was mentioned before, ſome 
one Poſition or Principle, and got many; for 'tis this Point, not theſe Prin- 
ciples; and that ſingle Point could be no other than the Point of Re- 
fiftance : And the Perſons he calls his Adverſaries, who think they have 
him ſo ſure, can be no other than thoſe who deny his general Doctrine, 
und not thoſe new Preachers and new Politicians, who fay the People have 
a Power veſted in them to cancel their Allegiance at Pleaſure; becauſe 
thoſe who deny this General Poſition of the utter Ilfegality of Reſiſtance, 
as applied to any one particular Cafe, are certainly his Adverſaries, and 
Encmies to his Fundamental Doctrine : For whoever can find an excepted 
Caſe, or ſhew an Inſtance in which Reſiſtance is lawful, deſtroys his ge- 
neral Aſſertion. And he ſufficiently ſnews, he meant thoſe who oppoſed 
his general Doctrine of abſolute Non-refiſtance, by our Adverſartes, when 
he | that they urged the Revolution of that Day in their Defence ; be- 


ſhips, that the Doctor's general Aſſertion of the utter Illegality of h 
ſiſtance to the —— ou upon — Pretence whatſoever, witho.. 
mentioning any Exception, is wartant the Doctrine of 
_ by the Tabs of the Land. a 7 een 
ut, with great Submiſſion, all this Pains might have been : 

tis plain think This Doctor is not Impeach'd for ing a N — 
trine, and enforcing the general Duty of Obedience, but for preachi : 
againſt an excepted Caſe, after he has ſtated the Exception. He js 25 
Impeached for preaching the general Doctrine of Obedience, and the «= 
Illegality of Reſiſtance upon any Pretence whatſoever ; but becauſe "Ta 
ing firſt Jaid down the general rine as true, without any Exception, 
he ſtates the excepted Cafe, the Revolution, in expreſs Terms, as an Ob. 
jection; and then aſſumes the Conſideration of that expepted Caſe, dente, 
there was any Reſiſtance in the Revolution; and .aflerts, that to "impute 
Reſiſtance to the Revolution would caſt Black and Odious Colours upon 
it. This, my Lords, is not preaching the Doctrine of Non-refiſtance in 
the general Terms uſed by the Homilies, and the Fathers of the Church 
where Caſes of Neceſſity may be underſtood to be excepted by a Tacit os 
plication, as the Count have allowed; but is preackin directly againſt 
the Reſiſtance at the Revolution, which in the Courſe:of this Debate has 
been all along admitted to be neceſſary and juſt, and can have no other 
Meaning, than to bring a Diſhonour upon the Revolution, and an Odiug 
upon thoſe great and illuſtrious Perſons, thoſe Friends to the Monarchy 
and the Church, that aſſiſted in bringing it about. For had the Doctor 
intended any thing elſe, he would have treated the Caſe of the Revolution 
in a different manner, and have given it the true and fair Anſwer; h- 
would have faid, that the Reſiſtance at the Revolution was of Abſolute 
Neceſſity, and the only Means left to revive the Conſtitution; and mu+ 
be therefore taken as an excepted Caſe, and could never come within the 
Reach or Intention of the general Doctrine of the Church. But inltead 
of this, he denies that there was any Reſiſtance in the Revolution, and te- 
preſents it as a Scandal upon the Les, to ſay there was any Re- 
ſiſtance in it; Thoſe, ſays he, are the great Enemies to it, who caft uch 
Black and Odious Colonrs vpon ii. * 

My Lords, if extraordinary Caſes, if Caſes of Neceſſity, which are im- 


| 


cauſe the Reſiſtance at the Revolution, which was founded in unavoidable 
Neceſſity, could be no Defence to a Man that was attack'd for aſſerting | 
that the People might cancel their Allegiance at Pleaſure, or Dethrone | 


plicitly Excepted, are not to be ſtated at the Time when the general Pro- 
hibition is inculcated, and it would be of dangerous Conſequence in this 
particular Inſtance of the Doctrine of Non-Reſiſtance, by picking Holes 
for the Subject to creep out of his Allegiance ;”” I fubmit it to your 
Lordſhips Conſideration, whether ſtating an Excepted Cafe, and then 
bringing it within the general Prohibition, particularly in this Inſtance of 
the Revolution, muſt not have the ſame pernicious Conſequence? Does 
nat this plainly ſhew what Spirit the Doctor is of, and what he aims at?” 

But your Lordſhips have been told, that What the Doctor aſſerts con- 
o cerning the utter Illegality of Reſiſtance to the Supreme Power, can 


and Murder their Sovereign by a Judiciary Sentence: For it can never | © never be applied to the Revolution; for the Legiſlative, the King, 
be inferred from the Lawtulneſs of Reſiſtance at a Time when a Total Sub- © Lords and Commons, is the Supreme Power; and there was no Reſt 


verſion of the Government both in Church and State was intended, that a | 


People may take up Arms, and call their Sovereign to account at Pleaſure; 
and. therefore, ſince the Revolution could be of no Service in giving the 
leaſt Colour for aſſerting any ſuch wicked Principle, the Doctor could 
never intend to put it into the Mouths of thoſe new Preachers and new Po- 
liticians for a Defence; unleſs it be his Opinion, that the Reſiſtance at the 
Revolution can bear any Parallel with the execrable Murder of the Royal 
Martyr, fo juſtly deteſted by the whole Nation; or that there was no 
other Difference between the two Cafes, than what the Learned Gentle- 
man, who firſt ſpoke for him, was pleaſed to mention in the Concluſion 
of his Argument, by quoting an odious bxpreſſion which I forbear to re- 
peat: But it was very proper to take notice of the Reſiſtance at the Revo- 
lution, as an Objection to his general Doctrine, for it really is fo; and tis 
impoſible that Doctrine can be true in its full Extent, if the Reſiſtance at 
the Revolution was/lawful; for 'tis moſt apparent, that the Juſtice of a 
Revolution, founded in Reſiſtance, and the Principle of Non-refiſtance 
upon any Pretence whatfoever, can never ſtand together. 

And therefore he could mean nothing, by the Point his Adverfaries 
thought they had him ſo ſure upon, but the general Poſition of Non-Re- 
ſiſtance, which was the only Point contended for in that Place; and he 
muſt mean thoſe only who denied his Doctrine of abſolute Non-reliftance, 
by eur Adverſaries : And annie no other way of maintaining the utter Il- 
Jegality of Reſiſtance upon any Pretence whatſoever, and of antwering the 
Cafe of the Revolution, which, from the Reſiſtance that was in it, was 
made an Objection ; he goes on and denies the Reſiſtance, by ſgying, 
That the King ſolemnly diſelaim'd the leaft Imputation of * ; and calls 
thoſe who ſay that there was any Reſiſtance in the Revolution, hr greate/? 
Enemies of that and his late Maje/ly, and the moſt ungrateful for the Deliver- 
ance, who endeavour to caſt ſuch Black and Odicus Colours upon both. 

This, my Lords, is plainly Aſſerting, That to impute Reſiſtance to 
the Revolution, is to repreſent it as Black and Odious ; and this Aﬀertion 
is fairly collected from the plain Courſe and Tendency of his Argument, 
not from ſtrain'd Inferences and Innuendos, not from ſuppoſed or forc'd 
Conſtructions, but from his own Words, as they lie together, taken in 
their natural and genuine Senſe, and is the only Conſtruction that can 

ive them any reaſonable Meaning or Coherence, 

And therefore the Commons apprehend, That the Charge againſt the 
Doctor, for atlerting, That to impute Reſiance to the Revolution, is to caft 
Black and Odious Colours upon his late Maje/ty and ihe Revolution, is fully 
prov'd, and ſtands unanfwer'd. | : 7 

But tho' the Charge, and the Paſſages produced for the Proof of it, are 


| 


oO ——— ͥ łTwV] 


| 
| 
| 
| 


ſo very particular, and directly pointed at the Reſiſtance vid to bring 


about the late happy Revolution, yet the Doctor and his Couniel are mons don't think themſclves concerncd to enter into the Examination 


e ance to the Lords and Commons, for they 2 with his late Majeſty 
in bringing about the Revolution; the Reſiſtance was made only to that 
© unfortunate Pri h th he T 2 ti i 

unfortunate Prince who was then upon the Throne.” But ' tis plain, 
from his applying the Illegality of refiſting the Supreme Power to the Cale 
of the Revolution, that he meant the Executive Power, which was then 
Reſiſted; and he uſes S vereign and Prince as Synonymous Terms with 
the Supreme Power, in other parts of the fame Paragraph of the Sermon; 
tor he ſpeaks of calling the Sovereign to Account, and of cancelling A- 

. v — . ” . 
legiance at Pleaſure, which can be due only to the Prince; which ſhews, 
that the Prince only, and not the Legiſlature, can be underſtood by His 
Supreme Power. 

ſhall not trouble your Lordſhips, to ſhew that the Reſiſtance uſed at 
the Revolution was conſiſtent with the Doctrine of the Church, and with 
the Law and Conſtitution of England: This is no Part of the Controverſy, 
and is not diſputed by the Counſel ; for they agree ſuch Caſes to be excepted 
* N xs © P 
out of the General Rule, and profcts to uſe the feveral Paffazes that have 
been read to your Lordſhip; only to excuſe or extenuate the Doctor's Of- 
fence, and not to arraign the Juſtice of the Revolution; and therefore I 
ſnall not enter into a particular Examination of them, but only obſerve, 
That if the Books, out of which theſe Paſſages were taken, were narrowly 
examined, *tis poſſible fome Expreihons might be found, to ſhew that the 
Authors never intended that their general Rul- hauld extend to Cafes 
where the total Subverſion of a Government was aim'd at. For your Lord- 
ſhips muſt needs have obſerved, from the Uſe that has been made of the 
Book of a Learned Prelate, called 4 / indi. aten ite dutberity, Conflitu- 
tian and Laws of the Church and State ef Scotland, Printed {1 1673. that a 
- „ 2 . 1 

perfect State of Truth is not altogether to be depended upon, from the 
Proofs that have been collected out of ſeveral Authors, and read to vout 
Lordſhips; and that the Sincerity of the Collector is very much to be 
queſtioned : For that Book was produced to prove the Duty of Abſolute 
Submiſhon, and a Paflage was read for that Purpoſe; but when the Ma- 
nagers tooked into the Book, they found another Paſſage, where the Au- 
thor, ſtating the Caſe of Abuſes tending to a total dubverſion, allows, That, 
in ſuch a Caſe, the Supreme Power may be adminiſtered by another : 
Which ſhews, That this Reverend Prolato, who was fo inſtrumental in 
the Revolution, did not act in Contradictian to hs former Sentiinents, (25 
was infinuated, by c:ting this Treatiſe; ) but was tir and conſtant to him- 
ſelf, when he embarxed in that Glorious Eniernize. 

Several Sermons that have been preach'd {incc the Revolution, have been 
likewiſe offered to your Lordſhips, to ſhew that the Doctrine of Non-re 
tiſtar.ce has been delivered in general Terms; but theſe can be of no Service 
in his Defence, for the Reaſons that have been given. Bofides. the Com- 
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| her Majeſty, our moſt gracious Queen, or that of the Pretender, I ſubmit 


-. 


($1) 909. H. L. 
gf piivitte Opinions. "Aid for thoſe that have been preached by the Right 
meverend Fathers of the Church now ſiving, they are the beſt Expoſitors 
of their own Meaning; and I ſhould miſ-ſpend your Lordſhips Time, to 
eter into any Explication of them, The DoQtor has appealed to the 
Right Reverend Fathers of the Church ; to theſe Right Reverend Fathers 
we leave him ; not doubting but the Nation will be ſatisfied how much 


y are concerned for the Honour of the Revolution, and the Security of 
the preſent Happy Eſtablihident under her Majeſty, by the juſt Judg- 
ment they will give upon this Occaſion. 5 | p 

And as to the Laws of the Kingdom, there needs little to be ſaid, after 
what the Learned Gentleman who ſpoke laſt, has offered to your Lord- 
ſhips; eſpecially ſince the Counſel for the DcRor have all of them own'd, 
That the General Expreflions in the Laws don't extend to any ſuch Caſe 
as that of the Reyo)Jution, which no Municipal Law can be ſuppoſed to in- 
clude. And if Doctor Sacheverell had been ſatisfied with laying down the 
General Dectrines of Obedience and Non-Refiſtance, in the manner the 
Laws have done, the Commons had never given your Lordſhips this 
Trouble. *Tis his entring into the Debate of what is agreed by his own 
Counſel to be an 3 aſe, and his arraigning the Taftice of the Re- 
volution, (which has been already ſtated at large to your Lordſhips) that 
has given Occaſion for the Proſecution upon this Article, | 

Beſides this, there have been other Things ſaid in the Doctor's Behalf, 

The Commons had alledged, That to ſhake the Juſtice of the Revolu- 
tion, and the Validity of thoſe Acts of Parliament, by which Her Majeſ- 

Title to the Crown was declared, and the Succeffion ſettled in the 
Proteſtant Line, was a Matter of the | aw Conſequence, at a Time when 
2 Right to the Crown was conteſted 3 and that the Friends 
of the Pretender could Advance his Intereſt upon no other Ground. But 
it has been'urged for the Doctor, That he could never mean any Service 
to the Pretender; for he aſſerts the Hereditary Right to be in the Queen; 
and that thofe who deny Her Hereditary Right, are moſt like to bring in 
the Pretender. And by this Anſwer, they inſinuate, That the Doctor 
bas aſſerted an — Right in Her Majeſty ; and that thoſe who de- 
ſend her Parliamentary Title, deny Her oy Right. The Paſſage 
they cite for his aſſerting an Hereditary Right in Her jelly, is Pag. 2. 
where he calls Her Majeſty, The God and Pious Relif? of the ojal Family: 
And they argue, That if Her Majeſty be the Rel'Q, and the only Prince 
of that Family left, the muſt have the Hereditary Right of Courſe. 

This Paſſage your Lordſhips cannot but obſerve, requires ſome Strain- 
ing, to give it any Appearance of anſwering the Purpoſe to which they 
would apply it; and after all, it can carry no ſuch Meaning: Her Ma- 
jeſty is not the only Deſcendant of the Royal Family now in being; there 
are ſeveral Branches of it yet remaining; and I cannot believe, that the 
Gentlemen who uſe this Argument, intend to exclude the Illuſtrious 
Houſe of Hanover from being Part of it. In the next Place, they turn it 
upon the Commons, as if they denied the Hereditary Right (which they 
ſhall ever avow) when they aſſerted the Title by Act of Parliament. I 
ſubmit it to your Lordſhips, Whether any thing more was ſaid, than that 
the Hereditary Right was conteſted ? And this is notorious to all the World 
A is taken Notice of in our Oath of Abjuration, and was claimed 
Two Years ago, by the Pretender's Attempting an Invaſion. And in ſuch 
a Caſe, *tis certainly the Duty of every Subject, to make good all the 
Fences which guard Her Majeſty's Title to the Crown. And, my Lords, 
We have Reaſon to lay ſome Weight upon a 8 Title, ſince 
the Proteſtant Sueceſſion entirely depends upon it ; and to defend the Power 
of Parliament, to limit the Succeffion of the Crown, ſince the Doctor has 
offered to your Lordſhips in Evidence a Decree of the Univerſity of Ox- 

2rd, in the Year 1683, where is this Propoſition, viz. ** That it is law- 
« ful to preclude the next Heir from his Right and Succeſſion to the 
« Crown, was ſolemnly condemned, as Falſe, Seditious and Impious :” 
Which I the rather take Notice of, becauſe the Doctor relies ſo much up- 
on the Authority of that Univerſity. But I muſt take Leave to ſay, That 
if the ſame Principle ſhould ſtill continue to be taught, or to be believed 
in that U niverfity, where ſo many of our Gentlemen receive their firſt Im- 
preſſions, it muſl one Time or other involve us in Blood, and leave Poſte- 
rity in endleſs Diſputes about the Title to the Crown; and therefore 'tis 
of the greateſt Conſequence to Her Majeſty, and the Security of Her Per- 
ſon 1 Government, the Coritinuance of the Succeffion in the Proteſt- 
ant Line, and the Peace and Happineſs of this Kingdom, to maintain the 
Power of Parliament to ſettle the Succeſſion of the Crown; which has 
been exerciſed in all Times, and frequently reſorted to by Her Majeſty's 
greateſt and wiſeſt Predeceſſors. This is not to make way for the Pre- 
tender, but to ſhew that he is effectually and legally excluded; and that 
Her Mejeſty has not only the Hereditary Right, but the Sanction of an 
Act ot Parliament, which has been always thought ſufficient to bind the 
Succeſſion to the Crown, and is the plain way to eſtabliſh her Majeſty's 
Throne againſt all Attempts whatſoever. | 

But your Lordſhips are told, That theſe Sermons were not preached 
with a ſeditious Intention; and that the Doctor can never be ſuppoſed to 
have a Deſign to undermine the Government, by preaching up the utter 
Illegality of Reſiſtance. | ; 

This, my Lords, has indeed ſome ſhew of an Excuſe ; but if your Lord- 
ſhips conſider in what Manner he has applied his Doctrine of Non Reſiſt- 
ance, and the Uſe he has made of it, ur nog with the General Deſign of 
the Sermon, which is a virulent Invective throughout; it will appear, 
that he could not take a more proper Courſe to incite the People to Sedi- 
tion, and to create Jealouſies and Niſcontents in the Kingdom. For, 
Firſt, he endeavours to ſhew, That if there was any Reſiſtance in the Re- 
volution, the Foundations of our preſent happy Settlement were laid in an 
unlawful Force; becauſe ſuch Reſiſtance was, as he ſays, utterly illegal, 
odious, and unjuſtifiable. And having laid this Ground, he charges her 
Majeſty, and thoſe in Authority under Her, with a General Male-Admi- 
niſtration: And what Inference can the People make from ſuch Poſitions 
as theſe ; but that the Government they are under is ill founded. and 
therefore no Obedience is due to it; and fince there is a general Miſma- 
nagement in the whole Adminiſtration of the Executive Power, tis their 
Intereſt to get rid of it as ſoon 25 they can ? : 8 

This, My Lords, is the plain Tendency of his whole Diſcourſe; and 
whoſe Intereſt is beſt ſerved by ſuch Diſcourſes as theſe, whether that of 


r High Crimes and Miſdemeanors. 


to your Lordſhips impartial Contideration, 
Ver. V. 


| Lordſhips will allow me to enter into the Examination of it, The Su 


(802) 


My Lords, The Doctor will have no Reaſon to complain of being 
hardly uſed, in having his Intentions cenſured as ſeditious, if he conſiders 
what that great Prelate, my Lord Archbiſhop of York, has ſaid in the Ser- 
mon that has been produced in Evidence before your Loidfkips ; ia which 
there is this Paragraph, viz. e . 

„They are the Factious, they are the Setters up or Abettors of Parties, 


who endeavour to deſtroy, or unſettle, or diſparage, or at leaſt to hurt 


and weaken the Government and the Laws, as they are eſtabliſhed ; let 
bo * 1 1 ples upon which they go, or the Pretences they make, be what 

they will,” | 

And if his ſeditious Intentions be apparent from the Sermon, his havin 
taken the Oaths of Allegiance, his Signing the Aſſociation, and his tak- 
ing the Abjuration, are ſo many Aggcavations of his Guilt. 
have troubled your Lordſhips a great while; but I can't forbear tak- 

ing notice of one Thing, which the Doctor has complain'd of as a Hard- 
ſhip; I mean, that he has been proſecuted in this publick Manner by an 
Impeachment, by which, he ſays, he ſhall bave been abundantly puniſh- 
ed, though he ſhould have the Happineſs to be at laſt acquitted. But this 
Complaint is anſwered by his own Counſel, who acknowledge his Caſ: 
to be a Cauſe of very great Moment; and that the Points now under your 
Lordſhips Conſideration, are proper only to be ſettled in Parliament. And 
certainly, no other Courſe could have been ſo proper: For when the Foun- 
dations of the Government in Church and State are apparently ſtruck at, 
and undermined, under Pretence of Zeal for the Conſtitution ; when her 
5 Title to the Crown is endeavoured to be weaken'd, under the 
Colours of Obedience and Loyalty; when the Quiet and Repoſe of her 
Majeſty's Proteſtant Subjects is diſturb'd, under a pretended Zeal for the 
Goed of the Church; when the Safety of the Church is in the greateſt 
Danger, from thoſe who declare the moſt affetionate Concern tor her 
Welfare and Proſperity ; when the Fathers of the Church are defamed, 
by thoſe who pretend the greateſt Reverence for the Epiſcopal Order ; and 
when her Majelty's happy Adminiſtration is publickly vilified and expoſ- 
ed, in the moſt audacious and inſolent manner; where ſhould the Com- 
mons apply for Juſtice, but to this ſupreme Judicature ? Or, where could 
they expect an adequate Remedy to theſe great and growing Evils, but in 
full Parliament ? 

They have therefore brought this great Offender before your Lordſhips ; 
and have the higheſt Satisfaction, in a full Aſſurance of your Lordſhips 
impartial Judgmeat, 


Mr. Lechmere. MY Lords, the Gentlemen who have now (poke before 
| In me, have gone through the Subſtance of the Reply to 
this firſt Article: They have thewn to your Lordſhips the Weakneſs and 
Vanity of the Defence, which has been made to it; and have fully re- aſ- 
ſerted this Part of our Charge, by which Doctor Sachevereil ſtands accuſed, 
in the Name of the Commons of Great Britain, of condemning the Neceſ- 
3 uſed to bring about the happy Revolution. 
our Lordſhips Conſideration of this Branch of our Impeachment, and 
of what has been offered to you in Maintenance of it, has, doubtleſs, cre- 
ated in your Minds an Impreſſion equal to its Weight, and to the many 
great Conſequences which depend upon it: But we perſuade ourſelves, 
that when you reflect on the Nature and Method of the Defence, twill 
more clearly diſcover to your Lordſhips and the World, how neceſſary a 
Taſk the Commons have taken on themſelves in this Proſecution ; of what 
high Concern itis to her Majeſty and her Government, and to our com- 
mon Security, that this Fundamental 4 ſhould receive this ppb- 
lick and ſolemn Diſcuſſion ; That the falſe Zeal, which the diſguiſed A 
mies of her Majeſty's Title have the Confidence to put on, by endeavour- 
ing to cover the worſt Deſigns, under the ſacred Names of God and Reli- 
pion, and the ſtrongeſt Profeſſions of Loyalty and Allegiance, may be 
rought to the Teſt, and the true Foundations of the Safety of the King- 
dom be underſtood and aſſerted. 

The Part aſſigned me in opening the Charge, leads me to take Notice 
of ſome Paſſages which have fallen from the Counſel ; and tho* what I ſhall 
firſt mention, has been already obſerved and fully refuted, yet I muſt beg 
your Patience to reſume it a little, The Gentleman who be an the De- 
fence, ſaid, That 'twas inſiſted on the firſt Day of the Trial, That the Doc- 

tor had not only aſſerted the utter Illegality of Raſiſtance on any Pretence 
t TY whatſoever ; but that he had likewiſe declared himſelf, That the Reve- 
lution was wean a Caſe as ought to be excepted out of his General Rule, 
and this he ſaid, he denied; and if ſuch an Expreſſion could be found in the Doc- 
tor's Sermon, he ſhould think no Puniſhment too great for him. Your Lord- 
ſhips could not but obſerve the Argument which immediately followed : 
Tig one thing, ſays he, expreſly to affirm the Revolution is ſuch a % as ought 
not to be excepted, and another thing not to make that Exception. You were 
told, indeed, in the Beginning of the ſame Diſcourſe, and afterwards b 
the Doctor himſelf, That his general Aſſertion of the utter Illegality of 
Reſiſtance on any Pretence whatſoever, did not relate to the Reſiſtance 
uſed to bring about the Revolution, it being applied to the Supreme Le- 
iſlative Power, to which no Reſiſtance was then made, the Lords and 
— joining in it, This, my Lords, is a Meaning which the Doc- 
tor had not in view when he preached the Sermon; for, by obſerving the 
Paſſages, you will find, that the Words Supreme Power are no Part of the 
Aſſertion of the utter Illegality of Reſiſtance on any Pretence whatſoever. 
He doth, indeed, affirm unconditional Obedience to the Supreme Power 
in all Things lawful ; but the Illegality of Reſiſtance is indefinitely and 
univerſally affirm'd, and not reſtrain'd to the Supreme Power, Tis like- 
wiſe evident, not only from his mentioning the Caſe of the Revolution, 
which was the Caſe of Reſiſtance to the King, as an Objection to his ge- 
neral Rule of the utter Illegality of Reſiſtance, but likewiſe from the ſubſe- 
quent Parts of the tame Paragraph, that the Non-Reſiftance which he preach- 
ed up, was Non-Reſiſtance to the Supreme executive Power; and, indeed, this 
is ſtill more evident from the Fallacy of that, which is offered to induce your 
Lordſhips to think otherwiſe, it being undeniable, that the Lords and Com- 
mons did not join in that Reſiſtance, as part of the Legiſlative and Supreme 
Power, but as part of the collective Body of the Nation. This Subterfuge, 
frivolous as it is, being ſoon departed from, the Argument proceeded upon the 
Suppoſition, that the general Aſſertion in the Sermon was to be underſtood 
of the ſupreme executive Power, | return, therefore, to the Objection 
as ſtated before, which being delivered with uncommon Oftentation, your 
lag, 
5 K Obligation 
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: N to an unconditional Obedience to. the 2 Power in all Things . 
a end the utter Jllagality of Reſiſtance en am Pretence whatſaever, is the. 
_ Doctor's. general Rule, which he affirms to be the S:curity of our Go- ; 


_ iawful, 
: vernment, and the Belief of this, the very Pillar on which it ſtands. Your 

Lordſhips' may here obſerve, that the Doctor, in delivering bis general 
Rule, has gone pretty much beyond that Apoll | | 
© imitate; The Apoſtle in general Terms enjoins the Duties of Obedience 
and Subjection to the higher Powers, not mentioning any Exception when 
he lays down thoſe Precepts. The Doctor goes on, and his next Sentences 
contain a general Obſervation, "That though bis fundamental Doctrine 
was now become unſaſhionable, and exploded as a dangerous Tenet, in- 
conſiſtent with the Rights, Liberties, and Property of the People; yet, 
| God be thanked, it ſtill continued to be the Doctrine both of Church and 
State: And then follow theſe Words, Our Adverſuries think they effeftually 
| ſeap our Mouths, and baue us Jure and unanſwerable on this Paint, when t 
urge the Revolution of this Day in their Defence, Nobody can douve what 
Revolution the Doctor means, nor, that under the Term Revolution, by 
which he expreſſes the Objeclion made to the general Rule of Non- Re- 
ſiſtance, he meant the Reſiſtance ſuppoſcd to be made at that Revlution. 
This he ſtates as the unanſwerable Objection made by his Adverſaries to 
this Point, to his Rule of Non-Refiſtance on any Pretence whatſoever. 

If your Lordſhips collect the Senſe of that Paragraph thus far, it will 
ſtand thus: Thoſe Perſons who explode abſolute Non-Reſiſtance to the 


nion. object to us, who avow this 'Tenet as the honourable and diſtin 
guiſhed Characteriſtick of our Church, the Reſiſtance uſed to bring about 
the late happy Revolution, as an Exception out of our general Rule of 
Non-Reſiſtance. The Doctor having thus laid down his Rule in uni- 
verſal Lerms, and expreſly taken Notice of the Caſe of the Revolution as 
an objection raiſed againſt it by other People z your Lordſhips are next to 
conſider what becomes of this Objection; in what Manner is it treated 
by him, and what Judgment does he paſs vpon it ? My Lords, The Doc- 
tor does not drop the Objection without conſidering it further; he is not 
filent in the Matter ; he doth not leave this as an Exception implied, aud 1 
be ſuppoſed by the general Rule ; he proceeds and argues expreſly upon it for 
two or three Sentences together: The Doctor's Expreſſions in this Reſpect 
alſo are not entirely agreeable to thoſe of the Apoſtle. In th: next Place, 
Doth the Doctor yield the Objection to his Adverſaries? Doth he allow 
the Reſiſtance uſed to bring about the late happy Revolution to have been 
2 lawful Reſiſtance, and to be an Exception out of his general Rule ? No, 
my Lords, juſt the contrary : He is ſo far from agreeing with his Adver- 
ſaries in this Point, or giving way to the Exception, that in Vindication 
of the Revolution, as he would be thought to ſpeak, he pronounces thoſe 
who make the Exception, and contend for the Lawfulneſs of that Reſiſt- 
ance, to be Enemies to the Revolution; and that Reſiſtance, which the 
Commons aſſert to be the neceſſary Means by which it was brought about, 
he deſcribes to be odious Colours caſt upon the Revolution. In his next 
Sentence he inſinuatgs, That there was no Reliſtance in the Revolution, 
and to that End, miſrepreſents his late Majeſty as having diſclaimed it; 
and with the ſame Intent likewiſe, that the Parliament ſet the Crown on 
his Head, on no other Title than of the Vacancy of the Throne; and 
ſtill the more effeQually to delude his Hearers into the Belief of his 2 
ral Aſſertion, groſly and ridiculouſly perverts the Cenſure paſt by a future 
Parliament upon the Notion of Conqueſt, as a Condemnation of that Re- 
fiftance. Having thus conſidered this Objection of the Revolution, and 
the following Parts of his Paragraph being Expreſſions of Triumph over 
hi Adverſarics, whoſe Objection he would be ſuppoſed to have confuted, 
towards the Cloſe of it he uſes theſe Words, as his Concluſion and* Judg- 
ment upon it: In ſhort, as the Engliſh Government can never be ſecure on any 
other Principles but ſiriftly theſe of the Church of England, % he will be bold to 
Jay, &c. His eneral Rulc of Non; Reſiſtance, on any Pretence whatlo- 
ever, he had before laid down as the Doctrine and Principle of the Church; 
which, after having conſidered the Caſe of the Revolution as an imaginary 
Exception to it, he re- aſſerts in thoſe Words. And what clearer Indica- 
tion can your Lordſhips receive of the Doctor's Intention in his general A(- 
ſertion ? Can your Lordſhips, or any Body that ſhall conſider the Tenor 
of that Part of his Diſcourſe, retain any Doubt, whether he has plainly and 
fully declared himſelf, That the Reſiſtance uſed to bring about the late 
happy Revolution was odious and unjuſtifiable, and not to be excepted 
aut of his fundamental Rule of the Illegality of Reſiſtance on any Pretence 


whatſoever? And, my Lords, Can it be ſaid that this Interpretation of 


his Diſcourſe is ſtrained and unnatural? Is this Part of our Charge main- 
tained by 5 diſtant and independent Paſſages? Or. is not the Con- 
nexion clear and neceſſary, and the Senſe we contend for, the only Senſe 
the Words can properly bear, in the moſt candid and genuine lnterpreta- 
tion of them? "The Gentleman, whoſe Objection from the Bar I have 
been conſidering, ſaid, That it is one Thing expreſly to affirm that the Revo- 
lution is nat to be excepted, and another Thing not to make that Exception. But 


hou | 
3 if this Conſtruction appears to your Lordſhips to be neceſſary 
and certain, they will be taken by you to be an ample and undeniable De- 
claration of his Mind ; and this poor Shift, thus emphatically inſiſted on 
at the Bar, will amount to no more than what the Doctor had before ſaid 
in his Anſwer in plainer Words, That he had not maintained the neceſ- 
ſary Means to be odious and unjuſtifiable, becauſe he had not made Uſe of 
thoſe very Words, : 
The next Paſſage which I ſhall obſerve to your Lordſhips, fell from 
the Gentleman who ſpoke third in Defence of this Article; his 
„ Words were theſe : I have been careful and eas: in collecting them, 
« One learned Gentleman, ſays he, did obferve, that there was 
« an original Contract; aud that by that Contract, if the executive Power 
« invaded the reſt, that Contract was broke, and the People diſcharged 
« from their Allegiance ; but he did not think fit to take Notice when 
« that Contract was made. 1 would fain know, whether it was before 
% Magna Charta, or ſince; if it was before, it is much no Mention was 
„% made of it there; for that has been always looked upon as the great 
« Charter of the Rights of the People. Was it before 25 Ed. 11] ? Then 
I would know, Whether that Contract, made before the 25 Ed. III. 
« could ever diſcharge that Act which was made after it? If it Goth diſ- 
« charge the Subject of their TY, Cn I have never yet known it plead- 
ed to any Indictment for High- Treaſon upon that Act; and th-refore, 


e he would be thought to 


h the Words of the Sermon are not an expreſs and literal Aﬀirma- | 


, S 


; | ips with on this Reply bie 
I conceive a ſhort Notice of it, and of the near Relation it — 5 but 


cl. pretty clear Dranse 
; ance of I ime ſince the 

ing of the Charge, and the many palpable Miſconſtructions which l. 
of the Counſel have allowed to themſelves, of what has been offered d. 
ſome of us in behalf of the Commons, makes it neceſſary for me "es by 
this Particular, to remind your Lordſhips of the Connexion of "the = 
courſe, out of which this Obſervation was. raiſed. . Your Lordſhi 4 


Matter now before you in Judgment, ug 
: 


hey | acquainted, in opening the harge, with how 18 Caution, and — 


what unfeigned Regard to her Majeſty and her Government 
Duty and Anegianee of her Subjects, the Commons made . nx 
Words Neceſſary Means, to expreſs the Reſiſtance that was made uf = 
bring about the Revolution, and with the condemning of which the * 
tor is charged by this Article; not doubting, but that the Honour nt 
Juſtice of that Reſiſtance, from the Neceſſity of that. Caſe, and to _—_ 


alone we have ſtrictly confined ourſelves, when duly conſidered, would 


confirm and ſtrengthen, and be underſtood to be, an effectual Sec rity of 


Prince as a Tenet dangerous to Liberty; in Defence of that their Opi- | the Allegiance of the Subject to the Crown of this Realm in _ 


Caſe, where there is not the ſame Neceflity ; and that the Right of the n 
to Self- Defence, and Preſervation of their Liberties by Reliſtance. e on 
laſt 3 is the Reſult of a Caſe of ſuch neceſſity only, and by which 
the original Contract between King and People is broke. This was the 
Principle laid down and carried thro' all that was ſaid with reſpect to A] 

= mans and on which Foundation, in the Name, and on the Behalf of 
all the Commons of Great Britain, We aſſert and juſtify that Reſiſtance b 

which the late happy Revolution was brought about. When the Gentle. 
man from the Bar endeavoured thus, in a ludicrous Manner, to explode 
the original Contract between the King and the People, he muſt not be 
ſuppoſed to be ignorant, that thoſe very Words are Part of the Vote of 
the Abdication, the Vote of both Houles of Parliament, at the Time of 
the Revolution, antecedent to that Settlement of the Crown, on Which 
her Majeſty's Parliamentary Title, and our preſent Eſtabliſhment is found. 
ed. I have thought it neceſſary to tranſcribe that Proceeding from your 
Lordſhips Journals, now lying on your Table, and will ſtate it to You as 


I 3 taken it from thence. 
pon the T wenty-ninth of January, 1688, A Meſſage was brought 
the Commons by Mr. pn, and ot —_ who ſaid, © The — a. rag 


* ing into their Conſideration the State of this Kingdom, had paſſed a 


Vote, to which they deſired your Lordſhips Concurrence; which Vote 


was as follows, © Reſolved, That King James the Second having endea- 
© voured to ſubvert the Conſtitution of the Kingdom, by breaking the Oti- 
ginal Contract between King and People; and by Advice of Jeſuits and 
* other wicked Perſons, having violated the fundamental Laws of this 
* Kingdom ; and having withdrawn himſelf out of this Kingdom, has 
* abdicated the Government, and the Throne is become thereby vacant,” 
Your Lordſhips Houſe reſolved itſelf into a Committee of the whole Houſe 
and the Vote containing in it divers Particulars, upon the goth Day of 
January, was conſidered by Paragraphs ; the firſt of which was, © That 
* King Zames the Second having endeavoured to ſubvert the Conſtitution 
of the Rook, by breaking the Original Contract between King and 
People:“ To which the Committee, and the Houſe afterwards, agreed 
without any Amendment. Now, when it appears to your Lordſhips and 
the World, that breaking the Original Contract between King and People, were 
the Words made Choice of by that Houſe of Commons, with the greateit 
Deliberation and Judgment, and approved of by your Lordſhips, in that 
firſt and fundamental Step made towards the Re-eſtabliſhment of the Go- 
vernment, which had received fo great a Shock from the evil Counſels 
which had been given to that unfortunate Prince, and that they are ſtated 
in that Vote as a Conſequence of his endeavouring to ſubvert the Conſti- 
tution of the Kingdom; I need not ſay how much the Lawfulneſs of that 
Reſiſtance, which had been before made by the Pecple, and which is now 
the immediate Queſtion, nay, how much the Juſtice of the Revolution 
itſelf would be affected by a Condemnation of that Poſition : And what 
Light doth it 2 to the Queſtion now before your Lordſhips, when at 
your Bar, in Defence of a Perſon accuſed by the Commons, for condemn- 
ing the neceſſary Means which brought about the Revolution, you have 
heard that Original Contract, at that Time fo ſolemnly declared to be 4 
Jundamental Prinaple, publickly denied, ridiculed, and endeavoured (in 
what Manner *tis eaſy to judge) to have been exploded ? 

My Lords, the Truth of that Poſition has its Foundation in the Na- 
ture and Eſſence of the Conſtitution of our Government, and it will ſtand 
ſo long as this remains; and the Sanction it has received from your Lord. 
ſhips, and from that Houſe of Commons, who had with ſo much Wil- 
dom and Bravery aſſerted the Rights of the Kingdom in that extraordinary 
Junctute, and who, purſuant to that Reſolution, ſettled the Crown upon 
her Sacred Majeſty, ought to render it indiſputable, fo long at leaſt as 
that Eſtabliſhment is preſerved to us. But yet, could I think it ſeaſon- 
able to enter into it, to conſider more particularly the Nature of our Go- 
vernment, to draw together ſome of the many inconteſtible Evidences of 
its original Freedom, to conſider the Nature, Antiquity and Hiſtory of the 
Coronation-Oath, and the Oath of Allegiance, and the mutual Obliga- 
tions and Conſequences ariſing from them to the Prince and People: Was 
I to go over the ſeveral Branches that make up the ancient Frame of our 
Government, and which ſpeak and expreſs a Conſent and Compact be- 
tween the Prince and People in their Inſtitution; and was I to obſerve 
that inſeparable Relation and equal Security which they import between 
the Crown and the Subject, and which are ſo many infallible Tokens of 
original Conſent ſtampt upon them; the Truth and Certainty of that 
Poſition of an original Contract between the King and People, might 
be laid down to your Lordſhips in demonſtrative Terms. The Gentle— 
men that railed this Obſervation, ſoon afterwards, in the ſame Diſcourſe, 
ſuppoſed, That by the Original Contract, the Original Conſtitution was 
meant; how ſtrictly proper that Manner of ſpeaking might be found to be, I 
will not now determine ; yet thus much may with Certainty be concluded, 
That the denying the Original Contract, is not only to diſavow the whole 

| Proceed- 
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of every Act of the Supreme Legiſlative Power, the Force and Efficacy of 
© which exiſts upon the Conſent of the Crown, Lords and Commons, and 
are therefore ſo many laſting and unerring Proofs of that, as the Original | 
Foundation of that Supreme Power; tis not only to oppoſe the conſtant 
Judgment of all learned Men, who have underſtood and wrote impartial] 
of our Government, but even the Senſe of many of thoſe Writings which 
" have been produced and read to you in the Doctor's Defence, and more 
particularly that of the judicious Mr. Hooker : To deny and condemn the 
Beginnt ontract between King and People, what other Conſequences 
could it produce, than to unhinge the Government, and to deſtroy that ex- 
cellent Balance of Power, which is ſecured by it, and by which it has been 
ſo long preſerved ? It muſt weaken the ancient and juſt Prerogatives of the 
Crown, ſubvert the Foundations of your Lordſhips Legillative and Judicial 
Powers, render the Parliamentary Rights of the Commons precarious and 


uncertain, and terminate at length, in that abſurd, yet dangerous Opinion, 


— 


| 
of the Patriarchal Right, which, when together joined with the Doctrines | 


of abſolute and unlimited Non-refiftance, and unconditional Obedience | 


for High Crimes and Miſdemeanors. 


ling at the Time of the Revolution, but to renounce the Conſtitu- 

tion itſelf, to diſclaim thoſe many and undeniable Proofs and Teſtimonics 
ol it, which almoſt every Part of our Hiſtory, our Records, and Memorials 
of Antiquity, will furmſh: To deny the Original Contract of Govern- 
ment, is to contradict and condemn the Voice and Tenor of all our Laws, 


olf the Subject to their Prince, completes that fatal Syſtem, which has 
| been of late ſo much contended for towards the enſlaving Mankind. 


was made of this Paſſage by the Counſel ; his Concluſion was, That ti“, 
the Legiſlature had determined what the Contract was, and what Breach of it 
Hall diſcharge the Subjects of their Allegiance, he took leave to ſay, that Reſi/i- 
ance ſtill flood upon the Foot of 25 E. III. 

y Lords, we ſtand here entruſted to maintain the Charge contained in 
our Article, to aſſert the Juſtice of that Reſiſtance only which brought about 


But your — will confider further, what Uſe and Application 
| 
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ture of this Article appearing to Evety Body to be of that near Concern to 
Her Majeſty and Her Government, you have, indeed, heard very warm and 
pathetic E xpreſſions of Loyalty, of very tender and dutiful Regard to Her 
Majeſty's Title, and much E and Vehemence was uſed to perfuade 
your Lordſhips into a Belief of this: But yet, your Lordſhips could not but 
obſerve, where the real Streſs and Force of the Argument was placed, and 
where it center'd at laſt; your Lordſhips will find, the great Effort was 
made to eſtabliſh the Doctrine of Non-reſiftance, and to inculcate this, in 
Terms of the largeſt Extent, in the ſame univerſal Terms wherein the 
Doctor has delivered it; and, than which I am at a Loſs to find Words that 
can extend it further : If your Lordſhips ſhould think fit to look back, with 
particular Exactneſs, upon the ſeveral Diſcourſes which have been made 
from the Bar on this Article, and for your more accurate Judgment, ſhall 
think proper to lay them together, and obſerve their Conſiſtency; and if 
from ſuch an Examination, you ſhould ſee Cauſe to compare that which 
was firlt delivered, with that which was afterwards ſpoke by the Doctor 
himſelf, (for, my Lords, between them the Reſemblance ſeems to be the 
neareſt, and the Difference between them in the Notions of Allegiance but very 


ſmall,) your Lordſhips may perhaps, in a great Meaſure, collect from thence 


the true Genius of this Detence. Your Lordſhips will obſerve, in how 
different a Manner, with what different Zeal the main Points in Agitation 
have been handled by them; I mean, the Juſtice, of the Reſiſtance which 
brought about the Revolution, and the general Doctrine of Non-reliſt- 
ance. It has always been obſerved to you, that the Doctor himſelf made 
no Admiſſions concerning the Lawfulneſs of that Reſiſtance, but has 2 
Expreſſions of due Regard to the Proteſtant Succeſſion ; The Gentleman 
who opcn'd the Defence, it being, it ſeems, of no Conſequence to the pre- 
ſent Occaſion, came to no Declaration in this Point of the Proteſtant Suc - 
ceſſion; but, as to the Honour and Juſtice of the Revolution, his Ap- 
proaches are nearer : He has acquainted your Lordſhips, That there is no- 
thing further from our Hearts, nor any Thing leſs neceſſary for our Defence, tl a2 


the late happy Revolution; and that being the Reſiſtance in queſtion, and to | for us to call in Queſtion the Fruſtice of the Revolution. At another Time, he 
which alone we have apply'd ourſelves, and in Support of which the Ori- | delivered himſelf in general Lerms: Such a Caſe (that is a Cale of Neceflity, 


rawn from the Denial of it? Does it not amount to an open and po- 
fitive Declaration from the Mouth of Doctor Sacheverell's Counſel, That 


[ 
inal Contract was mentioned; what is the plain Engliſb of this Inference | 
| 


a Caſe never to be mentioned, but to be ſuppoſed and implied) the R:w9- 
lution was: But, in other Parts of the ſame Diſcourſe, the Expreflions 
even concerning the Revolution will be found to be more reſerv'd and 


that Reſiſtance which was the neceſſary Means us'd to bring about the late | wary, and always ſoften'd with ſome ſaving Particle: Thus ſhy and ten- 


happy Revolution, inſtead of being an Honourable and Lawful Reſiſtance, 
was an Act of Rebellion and High "Treaſon ? 


Having conſidered theſe Particulars, I beg your Indulgence to make a few | 
| by which, if it be not an Erroneous Doctrine, the Juſtice of the Reſiſt— 


Obſervations on the Nature and Method of the Defence to this Article : 


der at the beſt, have the Admiſſions been from Two Biſcourſes, of the 
Lawfulneſs of that Reſiſtance which brought about the late Happy Revo- 
lution : But as for the Doctrine of Abſolute, Unlimited Non-refiſtance, 


Your Lordſhips will remember, tho' it ſeems to have been totally forgot | ance, which was the neceſſary Means that brought about the Revolution, 


on the Priſoner's Part, that the Maintenance of this Article has not cefſed 
on the Doctor's general Aſſertion alone, but upon the following Paſſages, 
now ſtated to you; from whence we have undertaken to convince your 
Lordſhips, that Dr. Sacheverell has apply'd that general Rule of Non-reſiſt- 
ance to the particular Caſe of the Revolution; and this having render'd the 
Independent Conſideration of the general Aſſertion wholly immaterial, 
when you afterwards heard the Admiſſions that were made by the Counſel, 
of the Legality of the Reſiſtance uſed to bring about the Revolution, your 
Lordſhips might reaſonably have expected, that the only Queſtion remain- 
ing on this Article would have been, How far thoſe ſubſequent Paſſages of 
the Sermon did evince the Intent of the general Aſſertion? But tho' the 
Queſtion has been thus plainly ſtated and maintained, and the Method 
of the Doctor's Vindication thus clearly pointed out to him, yet how lit- 
tle has been ſaid ? How little Notice has been taken of this, which was 


his proper Defence? The Gentleman who began the Defence has, indeed, 
denied the Charge of this Article; the Force of that, and of his Argument | 


which followed, have been conſidered : But if your Lordſhips ſhall not think 


fit to accept the ſingle Attempt as ſufficient to acquit the Priſoner, (toge- 


gether with a nervousObſervation of the Interpoſition of ſome Lines between 
the general Aſſertion, and that Sentence wherein the Revolution is 
named) how much will your Lordſhips find, throughout that long and la- 
bour'd Harangue, that can be judged by you at all material to the true 
Queſtion before you? For tho' the general Doctrine of Non-reliſtance, the 
Doctrine of the Church of England, as ſtated in her Homilies, or elſe- 
where delivered, by which the 2 Duty of Subjects to the Higher 
Powers is taught, be owned to be, as unquſtionably it is, a godly and 
wholeſome Doctrine; tho” this general Doctrine has been conſtantly incul- 
cated by the Reverend Fathers of the Church, dead and living, and preach- 
ed by them as a Preſervative againſt the Popiſh Doctrine of depoſing Prin- 
ces, and as the ordinary Rule of Obedience; and, tho' the ſame Doctrine 
has been preached, maintained, and avowed by our moſt Orthodox and 
Able Divines from the Time of the Reformation; and, how Innocent a 
Man ſocver Doctor Sacheverell had been, if, with an honeft and well-meant 
Zeal, he had preached the ſame Doctrine, in the ſame general Terms, in 
which he found it delivered by the Apoſtles of Chriſt, as taught by the Ho- 
milies, and the Reverend Fathers of our Church; and, in Imitation of 
thoſe great Examples, had only preſs'd the General Duty of Obedience, 
and the Illegality of Reſiſtance, without taking Notice of any Exception; 
yet, what Excuſe can be derived, to the Matter now in queſtion, from 

ſuch Conſiderations as theſe, in favour of the Doctor, who has not only aſ- 

ſerted the general Rule in Terms of the greateſt Latitude, but has expreſs- 

ly mention'd and diſallow'd the Exception of the Reſiſtance, which brought 

about the Revolution? And whatever is the Language of our Laws, Repeal- 


| the Proteſtant Line) muſt for ever remain condemned. 


(and in purſuance of which, the Crown was ſettled on Her Majeſty and 
What Ferveucy 
and Copiouſneſs of Expreſſion was uſed to eſtabliſh that? What Cautions 
have appear'd to guard and ſecure this DoArine as inviolable ? How often, 
and with what Zeal was it inculcated, that the general Doctrine, was that 
Doctrine which alone was to be preached and preſſed ? The Exception, 
The Caſe of Neceſſity, the Cafe of the Revolution, the only Caſe contended 
for, was not fit to be mentioned: The Doctor's general Rule was that alone, 
which was proper to be inculcated and believed; the excepted Caſe ne- 
ver to be ſtated, but to be ſuppos'd or imply'd, and % be leſt to juſtify 


itſelf. 

4 Lords, How comes it to paſs that ſo little Concern has been ſhewn, 
in the Courſe of this Debate from the Bar, to that which was the propes De- 
fence of the Criminal, to clear the Paſſages of his Sermon from the obnoxious 
Meaning they had been ſhewn to bear? How comes it to paſs, that the Ho- 
nour — Juſtice of the Revolution is thus tenderly acknowledged; but yet 
all that has been ſaid to ſupport it, has by this Gentleman been endeavoured 
to be encrvated, and at the ſame Time the extremeſt Zeal ſhewn to eſtabliſh 
the general Poſition, tho' altogether immaterial ? Ill once more venture at 
a charitable Reconciliation of thoſe ſeeming Inconſitencies : Upon a very ſtrict 
and minute Recollection, your Lordſhips will find that the Reſiſlance, the 
Neceſſary Means uſed to bring about the Revolution, is never once acknow- 
ledged in that firſt Diſcourſe, in plain and expreſs Terms: The Caſe of Ne- 
ceſlity in general, the Caſe of the Revolution, was ſo ambiguouſly ſpoke of, 
and fo ſkilfully given up, that, by the kind Help of ſome happy Ae 
when the Seaſon is proper, twill be eaſy to retrieve it. Tho” your Lordſhips 
may remember ſome plauſible Expreſſions concerning the Juſtice of the Re- 
volution, yet you will find the real Concluſions of the Diſcourſe tend to con- 


demn it; and ſuch remarkable Inſtances choſen, ſuch as the Caſe of the two 


Spencers, which, being applied to the Caſe of the Revolution, repreſent its 
Principles damnable, its Conſequences deteſtable, and the Aſſertors of it 
deſerving Baniſhment : Your Lordſhips will find the Argument fo well ad- 
juſted to the main Point in view, to eſtabliſh the .laviſb Doctrine of Abſolute, 
Unlimited, Neon- Reſiſtance, that, if the worſt ſhould happen, even that 
againſt which we are now contending, the judicious Reſerves that Gentle- 
man has uſed on the Point in Queſtion, and the real Service he may be 
thought to have done to that f/awih Dotirine, may, in due Time, raiſe a 
Merit in Favour of all its Conſequences. 

But, as an undeniable Evidence of a ſincere Affection to the Caſe of Ne- 
ceſſity, the Cafe of the Revolution, let me put your Lordſhips in mind of 
the Paſſage quoted from Mr. Pym, in his Declaration againſt Doctor Man- 
waring : The Doctrine preached in thoſe Days, and for which he was im- 
peached by the Commons, was, the attributing an Abſolute Power to the 


ed or in Force, wherein the ſame general Duty of Sujects is ſtated, and the 
Rule laid down to them, as Neceſſary and Fundamental for the Safety of 
the Crown and Government, and the Peace of the Kingdom, and which 
are meant to enforce and ſecure their Civil Obedience in 22 Caſes, 
(but which nobody will ſay can be conſtrued to extend to the Caſe of a 
People threatened by their Prince with total Deſtruction, the utter Sub- 
verſion of their Laws, and the Loſs of their Religion and Liberties, to a 
Caſe of the laſt Neceſſity, ſuch a Caſe as the Revolution was,) yet no Uſe 
een paſſibly be made of ſuch Declarations in our Acts of Parliament to 
juſtify the Doctor, who by his general Aſſertion, has not only out-gone 


King over the e, of the Subject, tho' with ſome deceitful Limitations, 
as that of extreme and urgent Neceſſity, Mr. Vym had thewn the Vanity 
and Fruitleſſneſs of that Limitation, it being left to the Prince to determine 
what is an urgent and preſſing Neceſſity : And to repreſent the Danger of 
ſuch a Cale, of allowing any Exception upon any Pretence, even that of 
extreme Neceſſity, he cites the Charter of Lewis X. of France to the Dutchy 
of Normandy, wherein that Prince having acknowledg'd the Franchiſes of 
the Dutchy, and granted to them, that for ever afterwards they ſhould be 
free from all Exactions from him and his Succcflors, theſe Words follow 
ed, unleſi great Neceſſity required Which ſmall Exception, Mr. Pym ob- 


even thoſe general Declarations, but has undeniably applicd it in Con- 
demnation of the Caſe of the Revolution, which 1s the Charge of this 
Article. | 


ſerved, had in Time devoured all their Immunitics. Mr. Pyn; in that 
Speech, arguing againſt the Poſition advanc'd by Dr. Manwaring, con- 
demns the Jeaſt Pretence of any Exception: The Gentleman, who quoted 


Your Lordſhips will allow me to obſerve yet a little farther : The Na- 
b) 


this Paſſage from him, having endeavoured to eſtabliſh his general Doctrine 
of 
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of Abſolute Non-Refiftance, the Dorne preached by Dr. - Secheverell, * 


I to it, even that | 


and having ſhewn the Danger of mentioning any Ex 
of the Cale of Neceſſity, and ſuch a Caſe, he had before IG 
ſhips, the Revolution was, concludes from that Inſtance, that ſuch Excep- 
tions would in Time devour all Allegiance. This, my Lords, hath been 
the Method, theſe have been the Arguments uſed to acquit the Doctor, to 
| ſhew the Innocence of his Intention, and that there was no Deſign either in 
his Sermon, or his Defence, to condemn the Reſiſtance, the neceſſary Means 
| which brought about the late Happy Revolution; and from theſe Ob- 
- ſervations you may poſſibly diſcern the Conſiſtency of the whole Defence. 
I beg leave only to turn the Caſe, to ſuppoſe a Caſe of a real Deſign to 
A the late glorious. Revolution, and all the happy Conſequences of 
it: At a Time, when expreſs Declarations of ſuch a wicked and- traito- 
rous Intention may not be judged proper; at a Time when ſome plauſible 
Expreſſions of the Juſt ice of it, may be thought Uſeful and Neceſſary; 
and, at ſuch a Time, let the Illegality of Reſiſtance on any Pretence what- 
ſoever, be laid down and enforcedia its utmoſt Extent z let the Danger of 
ſtating or mentioning any Exception to it, be ſtrongly inculcated ; let 
the Juſtice of the Exception, even of the Caſe of Neceflity, ſuch a Caſe as 
the lution was, be illuſtrated by an Inſtance, wherein *ris expreſl 
condemned; and, May jt not be ſaid, *Tis eaſy to diſcern what Spirit ſuch 
a Perſon is of, of what Party he is, what he aims at, and what he intends ; 
that he has nat been ſpeaking in Defence of the late Revolution, can't be look'd 
upon to have been arguing for it, and to ſhew the Juſtice of it, but was covering 
the Treaſon of his Heart, and under Pretence of et one Revolution, was 
labouring t: bring about andther ? But, what vain Imaginations muſt poſſeſs 
thoſe Minds, which can flatter themſelves into a Belief, that even whilſt 
they are maintaining Principles that tend moſt certainly to undermine the 
Foundation of Her Majeſty's Government, and the Proteftant Succeſſion, 
the moſt folemn Proteſtations out of the ſame Mouth, and in the ſame 
Breath, ſhould paſs for an Atonement with your Lordſhips, or give Satis- 
faction to any that hear them ? | | 
My Lords, Your Lordſhips will conſider the evident and neceſſary Ten- 
dency of the Doctrines, which have been preach'd by the Priſoner, and 
have been again aſſerted, though not openly avowed, in their full Ex- 
tent and Conſequence, in Defence of this Article. The Doctrine of Ab- 
ſalute 2 the condemning the Original Contract, renouncing 
the ancient Legal Conſtitution of the Government, which is our Title to 
our Liberties, are Poſitions, which can have no better Tendency, than 
to ſhake the preſent Settlement of the Crown, and our preſent Eftabliſh- 
ment, and to make way for the Pretence of a Natural and Divine Right of 
Succeſſion : Are not thoſe the Principles taught and avowed by Papiſts 
and Nonjurors, and whereon their Hopes are founded ? And are they more 
Wholeſome, or leſs Dangerous, when they fall from the Mouth, or drop 
from the Pen of the Priſoner, or are afferted in his Defence, tho' gilded 
over with ſpecious Pretences, and under the Umbrage of a true Son of the 
Church ? iT theſe Doctrines of Unlimited Non-Reſiſtance, of a ſole He- 
reditary and Divine Right of Succeſſion to the Crown, are the very Doc- 
trines, on the Belief of which, the profeſſed Enemies of Her Majeſty and 
Her Government, inviolably engage themſelves againſt Her Title, and 
againſt the Proteſtant — If theſe are the 8 by which they 
openly condemn the late Glorious Revolution, and all its Conſequences: 
From which Part of this Defence can your Lordſhips collect the Innocence 
of the Priſoner? By what way of — can it be concluded, that the 


ſame. Opinions, embraced by this Gentleman, do not inevitably engage | 


him in the ſame Intereſt ? | 
Sir Peter King. M Y Lords, It is my Part to Reply to the Anſwer that 
has been given by the Doctor, to the Charge of the 
Commons of Great-Britain, with Relation to the Second Article. When 
I was entruſted by the Commons to manage this Part of the Charge, I both 
uoted and read the Paſſages of the Sermon, to make good that Charge; 
1 did not deſire that any Thing ſhould be taken upon Truſt, nor an 
Thing received againſt him, but what appeared from his plain expreſs 
Words, or by clear, neceſſary and unavoidable Conſequence. Indeed, 
after the whole Sermon had been read by the Clerk, I thought it too great 
a Trouble to your Lordſhips, to have the Clerk read over the particular 
Paſſages again at the Table, and therefore I read them myſelf, truly and 
fairly, as they were in his Sermon; and if I had done otherwiſe, the Doc- ' 
tor and his Counſel would have ſet me right. I agree with the Doctor and 
his Counſel, that in a Caſe of this Nature, and [ will ſay further, in all 
Caſes whatſoever relating to Crimes, the Charge muſt be maintained by 
poſitive, plain Words, or neceſſary and unavoidable Inference, ſuch as no 
reaſonable Man can withſtand the Light of. And therefore, if there was 
nothing in this Caſe but dark Hints, ſtrain'd Innuendos, and forc'd Con- 
ſtructions, I am ſure, neither the Commons of Great-Britain, nor myſelf 
would appear before your Lordſhips with an Attempt to make out a Charge 
of this Nature ; if it is not proved by plain, politive and expreſs Words, 
or neceſſary and unavoidable Inference, I am ſure your Lordſhips will 
never convict him; becauſe it would not be juſt and right fo to do. It is 
a perverting of Common Juſtice to condemn a Perſon without plain and 
direct Proof; therefore what we repreſent to your Lordſhips is, that by 
lain and clear Paſſages in his Sermon, he is guilty of the Charge in the 
a” Article, of maintaining, That the Toleration granted by Law is un- 
. reaſonable, and the Allawance ＋ it unwarrantable ; and that he is a falſe Bro- 
ther with Relation to Gad, Religion, or the Church, who defends Tolera- 
tion, and Liberty of Conſcience. 

When the Doctor put in his Anſwer to this Article, he had not found out 
that there was a Toleration granted by Law to the Diſſenters; but his 
Counſel have now found it out, and they do agree, that there is a To- 
leration granted by Law, and that it is that Indulgence which is contained 
in the Act made in the Time of the late King and Queen; but they inſiſt 
at the ſame time, that the Doctor in his Sermon has not condemned or cen- 
ſured that Toleration ; they fay he has condemned a Toleration, but they 
inſinuate there are two Tolerations mentioned in his Sermon, the one a 
Toleration granted by Law, which he allows and approves of ; and the 
other a genera] unlimited Toleration, which they admit he does condemn ; 
ſo that we are now agreed upon the Word Toleration, and they do admit 
that he doth in his Sermon Cenſure and Condemn a Toleration ; but, ſay 
they, it is not the Toleration granted by Law, becauſe he took Care in 
his Sermon that his general Expreflions ſhould not be miſconſtru'd, 
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that wiſh well to our Church, are ready to grant to Conſciences truly ſernpulo, 
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and put in this expreſs Caution in the 2oth Page: I would not be here | 
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let them enjoy it in the fuil Limits the Law bas preſciibed. This, they ſay, 
is an $and full Declaration of his Meaning, that he is not again 
the particular Toleration granted by Law); and therefore all thoſe other 


P in his Sermon condemning Toleration, are to be applied to a ge- 
neral Toleration, and not the particular L one. : 
When I made out this Charge, I mentioned this Caution of the Doctor's, 


but at the ſame Time ſubmitted it, whether ſuch a general Expreſſion ag 
that is, could ſcreen him from other plain Paſſages in which he has con. 
demned the Toleration ; if inother Places he has condemned ir, this Caution 
is but-Proteſtatio contra fuctum; an oblique Defamation may be as criminal 
as a direct one; In the common Caſes of Scandal, if I obliquely defame an- 
other, and deſcribe him ſo that it is impoſſible but every one muſt know 
him, it is no Excuſe that I do not poſitively accuſe him ; fo that the Queſ- 
tion will be, whether the Doctor has not in the other Paſſages cited againſt 
him, plainly cenſured and condemned the, Tolerationgranted by Lay ? 
The firſt Paſſage cited out of his Sermon, to prove this Charge upon 
him, was in the roth Page; I trouble your Lordſhips with reading it 
again, that I may de ſure to do him no Injury; the Words are, So tbat in 
all thoſe Caſes before-mentioned, who ime to innovate, alter, br mil. 
repreſent any Point in the Articles of the Faith of our Church, ought to be ar- 
raigned as a Traytor ts our State ; H-terodoxy in the Doftrines of the one na- 
turally producing, and almoſt neceſſarily inferring Rebellion and Hligb-Treaſon 
in the other, and conſequently a \ Crime that concerns the Civil Magiſtrate a; 
much to puniſh and reſtrain, as the Eccleſiaſtical. | 

The former Part is relative to what went before; the latter Part is 2 

eral Aﬀertion, that Heterodoxy in the Doctrines tb Church infers R. 
Falle and High-Treaſon in the State. | 

The relative Part of this Clauſe has Relation to the ſeveral Doctrines 
mentioned before ; among which, one of the Caſes atid Inſtances of falſe 
Brotherhood is, the affirming that the Divine Apeſtolical Inſtitution of Epi 
copacy is a Novel Doctrine, not ſufficiently warranted by Scripture ; wheever 
affirms this, is guilty of an Innovation or Alteration of the Articles of our 
Church. Now the Diſſenters of all Sorts univerſally hold this Propolition, 
and they are exempted from ſubſcribing the 36th Article, which aſſerts 
— 4 But, faith the Doctor, tho' they are exempted, yet whoſo- 
ever aſſerts this Propoſition, is to be puniſhed as a Traytor to the State, 

-as well as an Enemy to the Church, 

The Learned Civilian of Counſel for the Doctor « that the reading 
the whole — will ſhow, that it was not intended for the Diflenters, 
but for one in Holy Orders; that if ſuch an one ſhould maintain this 
Doctrine, he would be an Apoſtate = his own Order ; now this Allegation 
is true, as it ſtands in Page ; abſolutely conſidered in itſelf, it is there 
applied to one in Holy Orders; but as it ſtands in Relation to this Clauſe 
in Page 10, it is a general Aﬀertion, that whoſoever innovates, or alters 
that Article of the Church, which the Diſſenters do, ought to be arraigned as 
a Traytor to the State. 

Another Anſwer that hath been given hereto, is, That the Doctor 
there means thoſe who are for Innovations and Alterations in Matters of 
Faith; which can't reſpect the Diſſenters or their Toleration, becauſe the 
Diſſenters agree with the Church in Matters of Faith, and differ only in 
Matters of Diſcipline. But if you give this Turn to it, it alters the Senſe 
and Meaning of the Doctor; for he is not ſpeaking here of Matters of 
Faith, in Contradiction to Matters of Diſcipline, but he is ſpeaking in 
general of the Articles of Faith of our Church; ¶ hoever preſumes in any of 
the = before-mentioned to innovate, alter, or miſrepreſent any Point in the 
Articles 7 the Faith of our Church, ought to be arraigned as a Traytor to the 
State, Now what are the Articles of the Faith of our Church ? Are they 
not the Thirty-Nine Articles? Are not they the Articles of the Faith and 
Religion of the Church? Doth not the Thirty-Sixth Canon expreſly re- 
quite the Clergy to ſubſcribe willingly, and ex anime, that all and every 
the Articles of Religion, being in Number Thirty-Nine, are agreeable to 
the Word of God ? Now if the Thirty-Nine Articles be the Articles of 
Faith of our Church, and the Diſſenters disbelieve the Thirty=Sixth Article; 
and if for that Innovation or Alteration they are to be arraign'd as Traytors 
to the State, what then is become of the Toleration, that exempts them 
from the Penalties, and from ſubſcribing the ſaid Thirty-Sixth Article ? 

As to the general Propoſition — following in the ſame Clauſe, 
viz. Heterodoxy in the Doctrine FA the one, natiæ ally producing, and almoſt ne- 
ceſſarily inferring Rebellion and High Treaſon in the other, and conſequently « 
Crime that concerns the Civil Magiſtrate as much to puniſh and reſtrain, 4. 
the Eccleſiaſtical : I don't remember that any Anſwer whatſoever was given 
to it by the Doctor or his Counſel. And 1 pray your Lordſhips caſt your 
Eyes on this, and ſee here is an Affirmation, that any different Opinion 
in any of the Articles of the Church, is a Crime againſt the State. Now 
all the Diſſenters are exempted by the Act of Toleration from ſubſcribing 
Three Articles and an half, others from Four and an half, and others 
from all. And when this Act grants them all theſe Exemptions, ſhall 
it be affirmed that this Heterodoxv allowed by that Act is High-Trevſfon 
and Rebellion, and that they ought to be arraigned as Traytors? I 
ſubmit to every one's Judgment, whether any Thing can be more plain 
againſt the Toleration than this. | 

The next Paſſage cited out of his Sermon, to prove the Charge of the Se- 
cond Article, is in the 16th and 17th Pages: ¶ at could not be gained by Com- 
prebenſion and Toleration, muſt be breught about by Moderation and Occaſional 
Conformity; that is, what they could not do by open Violence, they will nat fail by 
ſecret Treachery to accompliſh. If the Ghurch can't be pull'd down, it may be blown 
up ; and no Matter with theſe Men how tis deſtroyed, ſo that it is deſtroyed. 

My Lords, Here is an Affirmation, that Toleration was doing open 
Violence to the Church, that the Falſe Brethren had a Deſign by Tolera- 
tion to pulldown the Church. Now the Anſwer given to this by one of 
the Counſel, is what one can ſcarce imagine he was ſerious in, viz, That 
this doth not ſuggeſt the Toleration to be unreaſonable, or the Allowance 
of it unwarrantable, but that it is rather a Commendation of the Tolera- 
tion, becauſe it ſhews that it could not do the Churca any Hurt, it could 
not pull down the Church, and therefore they have found out a more peſtilent 
Way, of Occaſional Conformity and Moderation. But all that can be col- 
lected from hence, is, that Toleration is a leſs ſucceſsful! Evil than Modera- 
tion: Toleration was a ſtorming the Church by Violence, and an endeavour- 
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ing to pull it down; but though, by the good Providence of God, it hath 
nt been ſo ſucceſ*ful an Evil as Moderation, which is a ſecret Treachery 
to undermine the Church, and blow it up, yet it is an Evil: And to ſup- 

the Church to be either pulled down, or blown up, which way 
— it be done, it is ſo great an Evil, that every Member of the Church 
muſt be for preventing it, and uſing all his Endeavours to prevent both 
thoſe Evils; and therefore to repreſent Toleration to be ſuch an Evil to 
the Church, as to be doing open Violence to the Church and pulling it 
down, is an undue Reflection on the Fathers of the Church, and on that 
Parliament that granted that Toleration, as if they concurred in Endea- 
yours to pull down the Church, and deſtroy it. 

Another Paſſage, in Page 14. of the Sermon, was cited by the Counſel 
of the other Side, as a Pallag- cited by me to make out the Charge againſt 
the DoRor ; but herein they miſtook me, it was not cited by me for that 
Purpoſe, but to ſhew that the Doctor underſtood the Act of Indulgence to 
be a Toleration ; and the Paſſage was this, Certainly the Toleration was 
never intended to indulge and cheriſh ſuch Monſters and Viders in our Boſom, 
that featter their Peſtilence at Noon-day, and will rend, diſtract, and confound 
the firme/t and beft ſettled Conflitution in the World. 

I cited this Paſſage to ſhew, that the Doctor himſelf, at the Time he 
preached this Sermon, knew what was meant by the Toleration; and it 
plainly proves it, and the Doctor himſelf doth not now diſown it. But as to 
the Propoſition itſelf contained in that Part of his Sermon, I agree with 
him that the Toleration was not intended, and 1 hope will never be made 
uſe of, to ſupport Atheiſm, Deiſm, Tritheiſm, or any ſuch Monſters 
and Vipers, but nly difſenting Proteſtants. 

The next Paſſage I cited was in the 8th Page. Jf ufon all Occaſions to 
comply with the Diſſenters, both in publick and private 22 as Per ſons of 
render A and Picty, to promote their Intere/ls in Elections, to ſneak to 
them for Places and Preferments, to defend Toleration and Liberty of Conſcience ; 
and under the Pretence of Mederation, to excuſe their Separation, and lay the 
Fault upon the true Sons of the Church, for carrying Matters tes high ; if to 
court the Fanaticks in private, and to hear them with Patience, if not Appro- 
bation, rail at and blaſpheme the Church, and upon Occaſion to Fuftify the 
King's Murder; if to flatter bath Dead and Living in their Vices, and to tell 
the World, that if they had Mit, and Money jt. they need no Repentance, 
and that only Fools and Beggars can be damm d; and if theſe, I ſay, are the 
modiſh and faſhionable Criterions of a true Churchman, God deliver us from 
uch falſe Brethren! So that here the Doctor makes it one of the Cha- 
raters of a falſe Brother to defend Toleration, and Liberty of Conſcience. 

The Anſwer given to it is this, That where the Doctor blames thoſe 
that defend Toleration, it is not thoſe that defend that only and ingly, 


and do no other thing, but they muſt at the ſame time not 8 defend 


Toleration, but excuſe the Separation, not by reaſon of the Toleration, 


for High Crimes and Miſdemeanors, 
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Exerciſe called Propheſying, and the other of the Archbiſhop to the Coun- 
ci]; and out of theſe two, they ſay, there is Proof out of the Archbiſhop's 
own Mouth, That the Reaſon why he was under a Suſpenſion, was for 
deluding her Majeſty to permit a Toleration of the Genevian Diſcipline z 
and that he acknowledged the Juſtice of his Puniſhment for that Crime. 
And they further aggravate it, That it would be an invidious RefleQion 
on the Character of that glorious Queen, that ſhe ſhould cauſe an Arch- 
biſhop to be ſuſpended, for proſecuting Julio the Italian for having two 
Wives, or for not giving up the Palace at Lambeth to the Earl of Lerce/ler : 
As if I had infinuated, or could have imagined, that the apparent viſible 
Reaſon of the Diigrace of ue Archbiſhop, were theſe Things! No; it 
can't be thought 1 meant ſo. The apparent viſible Cauſe of Grindall's 
Diſgrace was, no doubt, the encouraging of the Exerciſe called Prepheſy- 
ing; and Queen Elixabetb knew no other: But yet the Real Spring, the 
ſecret Hiſtory, and true Reaton, was the Artifice of the Ear! of Leiceſter, 
who had the greatett Power and Credit at that time with the Queen. 
The good Archbithop had, by his Proſecution of Fulio the Italian Pnyſi- 
cian, and by his Refuſal to alienate Lambeth, offended this great Earl, 
who thereupon meditates Revenge againſt him : And knowing the Arch- 
biſhop to be a great Favourer and Promoter of the Exerciſes called Pro- 
pheſyings, which were far from being Conventicles, or Parts of the Genes 
vian Diſcipline; he miſrepreſents theſe to the Queen, and by thoſe Means 
incenſed the Qucen ; and the Qucen was angry with the Archbiſhop, only 
upon account of theſe Propheſyzgs, But theſe Miſrepreſentations, that 
incenſed the Queen, had not been, if the Archbiſhop had not firſt in- 
cenſed Leiceſter in the forementioned two Particulars. To make this out 
to be the Fact, I defice your Lordſhips Patience, whilſt I refer to one or 
two Hiſtories of good Credit. Fuller, in the ninth Book of his Eccle/i- 


 aftical Hiftory, p. 130. after he hath recited a Jong Letter of Grindal 's to 


the Queen about this Matter, thus concludes : Alas! all in vain : Lei- 
ceſter had ſo filled her Mijas Ears with Complaints again/t him, there was 
no room to receive his Petition. Indeed Leiceſter caſt a covetous Eye on Lam- 


| beth- Houſe, alledging as 200d Arguments for his obtaining wu þ as ever 


' were uw ged by Ahab for Naboth's Inga 


| 


| 


Now Grindall, though generally 
condemned for Remiſiieſs in this kind, (parting with more from his See, than 
ever his Succeſſors thanced him for) /toutly oppoſed the alienating of this his 
principal Palace, and made the Leiceſtrian Party to malice him. 

This is as expreſs an Account as can be, that this was one of the ſecret 
Springs of that Proſecution : And as for the other, That he carried on 


the Profecution ag init Julie, that is taken notice of by the ſame Author, 


but by laying the Fault on the Sons of the Church fer carrying things tos high : | 


He don't blame them that barely juſtify Toleration, unleſs my fall too 
on the Sons of the Church for carrying things too high. But whether or 
no that Place is capable of ſuch an Interpretation, yuur Lordſhips will be 
the beſt Judges, by looking on the Place, and conſidering whether any 
two of thoſe Characters are to be united in any one Perſon to make him a 
falſe Brother. Whether theſe ſeveral Characters are not ſa many different 
Criterions of falſe Brotherhood; if he does not defend Toleration and 
Liberty of Conſcience ; if he does excuſe their Separation, and lay the 
Fault upon the True Sons of the Church, for carrying Matters too 
high, &c. They are all different Marks of falſe Brotherhood; ſo that 
2 defends Liberty of Conſcience, and the Toleration, is a falſe 
rother. 

It was alſo anſwered, That in the Act of Indulgence there are a great 
many Reſtrictions; and therefore this Paſſage muſt be underſtood of a Fole- 
ration of ſuch as are not qualified by the Act to receive it: And for that 
end the Act was read, in which are ſeveral Reſtrictions; and the Tolera- 
tion is not unlimited, but to Perſons under ſuch and ſuch Qualifications, 
conforming themſelves to the Rules there laid down. But what Founda- 
tion is there for this Anſwer in the Paſſage itſelf ? Doth not he there con- 
demn Toleration generally? Doth not an univerſal indefinite Proportion 
include all manner of Toleration, whether general or ſpecial ? If he had 
meant it in this reſtrained Senſe, he ſhould then have expreſs'd himſelf, 
That he that defends Toleration, except ſuch 'Toleration as is allowed by 
Law, is a falſe Brother; but not doing ſo, but expreſſing it generally, it 
is plain, that he has condemned that Toleration that is granted by Law: 
And it is ſubmitted to your Lordſhips, that this is a plain Proof againſt 
him of this Article, 

The next Paſſage, is that relating to the Perfidiouſneſs of Archbiſhop 
Grindal!, in deluding Queen Elizabeth to the Toleration of the Genevian 
Diſcipline : The Doctor, in his Anſwer, did conceive he had good Au- 
thority from Hiſtory to make out that Aſſertion; but whether he had or 
no, he did apprehend that ſuch Aſſertion was no Proof of his maintaining 
er ſuggeſting that the preſent legal Toleration was unreaſonable, or the 
Allowance of it unwarrantable. 

did, in making out the Charge, agree with the Doctor, That whether 

2 was, or was not miſtaken in that Fact, was not the material Point in 
Qneſtion; but that he had put it on the right Queſtion, W hether that 
Ailertion (true or falſe) relating to Archbiſhop Grindall, was a Condemna- 
tion of the Toleration now granted by Law? To that I principally applied 
myſelf, to ſhew that that Fact, as ſtated by the Doctor, was a Cenſure of 
the Toleration ; not forgetting, at the ſame time, to ſay ſomething in 
Vindication of the Memory of that great Prelate. 


| 


! 


[ 


in Page 163. and by Cam en, in his Hiſtory of Queen Elizabeth, and other 
Authors : 85 that the true ſecret Reaſon of Grindall's Diſgrace, was not 
for tolerating the Genevian Dilcipline. And indeed it would be a Paradox, 
that the Earl of Leice/t:r, who was the great Patron and Support of the 
Puritans, ſhould run down this Archbiſhop for encouraging of Puritenifm. 
Can that be thought? No: It thews *plainly, there was ſome other 
Reaſon. And it is no Reflection on Queen Eliz1beth, that ſhe was de- 
ceived by the Miſrepreſentation of a Perſon on whom the entirely relied. 
Princes are not exempt from the common Frailties of human Nature, 
and may be impoſed on by thoſe whom they moſt truſt. 

But, my Lords, without conlidcring the latent Cauſes of his Diſ- 
grace, let us conſider the, viſible Cauſe, which was known only to Queen 
Elizabeth, Do the Letters (which they have produced) prove, that the 
Archbiſhop ſuffer'd for deluding the Queen to the Toleration of the Gene- 
vian Diicipline ? It appears thereby, that Queen Elizabeth was diſpleaſed 
at thoſe Exerciſes ealled Propheſyings, which the Archbiſhop encouraged 
and favoured ; but it is a great Miſtake to think, that thoſe Propheſyings 
were Conventicles, or Aſſemblies of Puritans : They were really Meet- 
ings of the Parochial Clergy of the Caurch of England, (which ſince 


have been called Conferences,) to improve one another in thg Expound- 


ing of the Scriptures. The Manner of theſe Propheſyings was this: The 
Miniſter within each Arch-deaconry, or ſome other Fecinct, met on ſome 
Week-day, in the moſt noted Place in that Precinct ; ſome antient grave 
Miniſter, appointed by the Biſhop, did preſule: Then every Minitter ſuc- 
ceſſively (the youngeſt ſtill dezinning) did handle ſome Texts of Scripture, 
ſhewing the Senſe of the Place, the Propriety of the Words, tne Diverſity 
of Interpretation, the Virtues enjoined, and the Vices prohibited. No 
Layman was ever ſuffered to ſpeak, nor any Cleryyman, unleſs firſt licenſed 
by the Biſhop. This was thit which they call.d Propheſying, and conti- 
nued about two Hours; and then the Concluſion was with a Prayer for the 
Queen and all Eſtates, as is appointed by the Book of Common-Prayer, 
and a Pſalm. Now can any one think, this was an Encouragement of 
the Genevian Diſcipline ? 

The Parochial Clergy met by Conſent of the Biſhop, and diſcourſ:d 
about the Meaning of ſome Text of Scripture, and cloſed with a Prayer, 
as is appointed in the Common-Prayer-Book, and with a Pſalm: And 
can this be ſaid to be encouraging the Genevian Diſcipline? Can this be 
called the Holding of Conventicles; or receding from the Diſcipline of 


the Church? Nothing like it: I ho', it it were, it appears by the Letters, - 


that he did not delude the Queen to encourage the Genevian Diſcipline. 
No; if this was the Genevian Diſcipline, the Qucen would not be de- 
luded by him; and becauſe he would not obey the Queen in ſuppreſſing 
8 a We e 8 

theſe Propheſyings, this was the apparent Cauſe of his Diſgrace. 
As to the Letter, becauſe it is ſaid the Archbiſhop owns his Crime; 
how does he do it f I can't deny, ſays he, but that [ have been commanded, 


| both by the Queen's Majeſiy Herſelf, and alſo by divers of your Honourable 


| 


But now, the Doctor's Counſel (in their Defence) have in a great mea- | 


ſure quitted the true Point that the Doctor rightly put it upon in his An- 


Lordſhips in her Name, to ſuppreſs all thoſe Hæerciſes within my Province, that 
are commonly called Propheſyings. He did not deny the Queen had given 
him that Command, or that he did not comply vrith it : But, faith he, J do 


ſwer, and inſtead of endeavouring to ſhew that this 1s no Reflection prote/t before God, the Judge of all Hearts, that I did nat of any Stubbornue); 


on the T'oleration, have rather endeavoured to ſnew, that this Face of the 


Archbiſhop is true; That the Reaſon of his Diſgrace was, for deluding 
the Queen to the Toleration of the Genevian Diſcipline, and for giving up 
the Diſcipline of the Church: That at that time, there was no Law to in- 
dulge any Separation from the Church; and therefore for the Head of the 
Church, under the Queen, to give up the Diſcipline of the Church, was 
an high Crime in him; and tho? it be a harſh Term, yet it was true to call 
lim a Perfidicus Prelate, and Falſe Son of the Church. 

For this End, they did produce and read two Letters; the one from 


VOI. V. 


or Wilfulneſs refuſe ty accompliſh the ſame, but only ubon Conſcience : And 
goes on and ſhews the Reaſons on Which that Contclence was founded. 
He denicd it not out of Stubbornneſs or D.ſobediznce, but out of a Perjug- 


ſion of Conſcience, becauſe he found it profitable and uſeful to the Church, 


Welt, how did he behave himſelf under this? And whereas, lays li, / 
have ſuſluined the Reſtraint of my Liberty, and Sequeſtration of my * uriſdice 
tion, now by the Space of fix Months; I am fo far from ripining thereat; or 
thinking myſelf injurioufly or hardiy dealt withal therein at her Majejt)'s 
hands, that I ds thankfully embrace, and frankly, with all Humility, ac- 
knowledge her princely, gracious, aud rare Clemene, toward me; who havin 2 
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Authority und Power io have uſed greater and Harter Severity againſl aue, and 
for goon Pelic and Excmple thinking it ſo expedient, hath notwith/lunding dealt 
iſo mercifully, mildly and gently with me. | 
hat Language more becoming a grave Prelate could be uſed ? He 
patiently ſubmits to her Majeſty's Authority, neither murmuring, nor 
obllinate: But there being a ſuperior Obligation of Conſcience, which 
it was not in the Power of any Man to diſpenſe with, he thinks himſelf 
obliged, as a true Example to all Clergymen and others, to ſubmit to the 
1 of his Conſcience; but Hill with Patience, Calmneſs and Obe- 
ience. 

Is there any thing in this, that looks like giving up the Intereſts of the 
Church? Not only this gcod Archbiſhop, but ſeveral others of the beit 
Biſhops of thoſe Times, had thoſe Exerciſes in their Dioceſes, and con- 
curred with him in the Encouragement of them. And can it be thought, 
that thoſe Biſhops, who were Exiles in Queen Mary's Time, and were 
afterwards the happy and glorious Inſtruments, under God, in ſettling the 
Liturgy and the Articles of the Church, were for giving up the Eftadliſh- 
ment of the Church, by introducing that which is now infinuated to be 
the Genevian Diſcipline ? But thoſe Biſho s then thought, it was a likely 
way to make an honeſt, learned, and Jaborious Clergy. Is there any thing 
in this, to occaſion the calling him a perfidious Prelate? A perfidious Man 
is he that violates his Conſcience, to obtain a Temporal End; but he 
ehoſe to loſe the Queen's Favour, rather than part with a good Conſcience, 

I never found, that Archbiſhop Grindall was ever ſpoke hardly of by any 
Engliſh Divine of Credit, till the time of Archbiſhop Land; and then. to 
extol Archbiſhop Laud for an active, zealous Prelate, it became the Faſhion 
to run down his Predeceſſor, Abbot, as a remiſs Man, to court the preſent 
Archbiſhop, by detracting from the Memory of the laſt. And, to carry 
on the Compliment, a Parallel was made between Archbiſhop Grindall 
and his Succeſſor J/hitgift. I only mention this, to ſhew that for a long 
time the Memory of that good Archbiſhop was had in Eſteem ; and he was 
always looked upon asa principal Father of the Reformation of the Church, 
before this Time. 

But, my Lords, it is now time to come to the main Point ; and that is, 
Whether or no the Doctor's Repreſciitation of Archbiſhop Grindal!, as a 
falſe Son of the C hutch, and a perfidious Prelate, for doing what he lays 
to his Charge? and, Whether his Commendation of Queen Elizabeth, r 
the Reſolution ſhe took to ſuppreſs the Diſſenters, and for her Prudence 
in exerciſing wholeſome Severities on them, whereby the Crown ſat eaſy on 
her Head, be a Cenſure or Condemnation of the preſent Toleration ? 

As to this, the Counſel for the Doctor firſt ſay, That in Queen E!rza- 
beth's Time, Schiſm was in its Infancy ; the Number of Diſlenters were 
but few, and therefore the Exerciſing of Severities at that time was whole- 
ſome, becauſe it might have cruſhed them in their Beginning, and prevent- 
ed the growing Encroachments of thoſe Perſons : But at the time when 
the Act of Tolwation was made, the Diſſenters were increaſed, and were 
Poſleſſors of great Property, and it was reaſonable to grant them a Tole- 
ration; for it might be a Diſturbance to the State, to exerciſe thoſe Seve- 
rities upon them, which might have been ſafely done in the time of Queen 
Eiizabeth, when Schiſm was in its Infancy, and their Numbers few: And 
thence they infer, that what was ſpoken of the Toleration then, can't be 
applied to the Toleration now. 

My Lords, ſuppoſing the Fact to be true, then it follows, that the Juſ- 
tice and Reaſonableneis of the preſent Toleration depends only on the 
Strength and Number of the Diſſenters : When they are ſtrong and nu- 
merous, then they are to be tolerated and permitted; but when their Num- 
bers decreaſe, and it ſhall be alledged that they are but few, then they are 
to be cruſhed, and the wholeſome Severities are to be renewed upon them 
again; notwithſtanding the Preamble of the Bill to prevent Occaſional 
Conformity, which fays, “ That Perſecution for Conſcience only, is di- 
e rectly contrary to the Profeſſion of the Chriſtian Religion, and particu- 
© Jarly to the Doctrine of the Church of England. and that the Act of To- 
« [eration ought to be inviolably preſerved.” It it ought to be inviolably 
preſerved, then, whether the Diſſenters in England be more or leſs, they | 
ought to be tolerated. 

This brings to my Mind the memorable Edict that was publiſhed by 
the French King for reverſing the Edict of Nants, in October 1685. the Pre- 
amble of which Edict recites, That by reaſon of the great Troubles and 
« Wars occaſioned by thoſe of the Reformed Religion, his Grandfather 
« Henry the Fourth had given them Liberty by the Edict of Nants, retain- 
ce ing notwithſtanding a Deſign of bringing all back again to the Romihh 
Church; and his Father and himſelf had had all along the ſame Deſign ; 
and that in his Time the beſt and greateſt part of the Proteſtants were 
% converted to the Catholick Faith, and that by reaſon thereof the Exe- 
« cution of that Edict was become of no uſe; and therefore, entirely to 
« wipe out the Memory of thoſe Troubles and Confuſions which the Pro- | 
ce teſ{tanrs had occaſioned, he thereby revoked that Edict.“ 

May it not be faid in this caſe, "That in Queen Elizabeth's Time, becauſe 
the Number of Diſſenters were few, therefore thoſe Severities were good; 
and that when the Toleration-Act was made, there were greater Numbers, 
and theretore thoſe Severitics were then fit to be taken away ; but now the 
Diſſenters are but few again, therefore it may be fit to return to thoſe Se- 
yerities again. 

Another Anſwer thzt hath been given is, That in Queen Elizabeth's 
Time there was no Tolcration eſtabliſhed by Law, and all the Doctor aim- 
ed at, was to excite the Magiſtrates to put the Laws in Execution againſt 
ſuch Offenders as are not exempted by the Toleration- Act. But I ſub- 
mit to your Lordſhips, whether the Words are capable of that Interpreta- 
tion. Here is a Commendation of the Piety and Zeal of Queen El:- 
zabeth, who reſolved entirely to ſuppreſs the Diſſenters, and ſhe in 
her Prudence put thoſe wholeſome Severities in Execution. What 
thoſe wholeſome Ser erities were, your Lordſhips have been told; they 
were Hanging, Burning, Abjuration, Confiſcation, Impriſonment, 
Lols of Eſtate, Liberty and Life: I ſay no more of them; but I believe 
there is not one Perſon here, but if theſe Severities were to be inflicted on 
him, would be far from thinking them wholeſome, and defire to be excuſ- 
ed from them. I would not be thought in any thing to reflect on the 
Memory of that glorious Queen, who was fo eminent an Inſtrument of 
God, to deliver this Kingdom from Popery, from the Power of Spain. and 


to ſettle the Proteſtant Religion among us; but it mutt be conſeſs'd, there | 
| | { 
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were theſe Spots and Blemiſhes in her Reign, permitted by God's pro, 
dence for wiſe Ends and Purpoſes; and chi thould raiſe 5 3 2 
| Almighty God, and our Thanks to her preſent Majeſty, whoſe Reien 
hath exceeded her Predeceſſor's Queen EAlixabeth, without being chequeß d 
with any of thoſe Spots or Stains. And as Queen Elizabeth pre ſerved this 


Kingdom from the Monarchy of Spain, fo her Majeſty has 

from the united Power of Nau and Spain, been the error hen 

mies abroad, whilſt at the ſame time ſhe has, with univerſal Clemenc oo 
uſtice, cheriſhed and protected all her Subjects at home; and as 1 

cans ſhe has engaged in the ſtrongeſt Affection the Hearts of all he 

People, ſo no doubt they will always continue to retain the ſtricteſt Du. 

ty to a Queen, who hath been fo univerſally good to all her Subjects. 

The laſt Part of the Charge is, That the Doctor 2 it is 2 Duty 

| ſupericr Paſtors to thunder out their Eccleſiaftical Anathemas againſt 2 
entitled to the Benefit of the Toleration ; and mſolently dares or diſies any Pell, 
on Earth to * of ew Sentences, One of the Counſel ſaid, that the thun. 
dering out thoſe Anathemas, is no more than declaring the Judgments ot 
God denounced in Scripture againſt the Wickedneſs of Men ; and that he 
deſires the ſuperior Paſtors to — them, becauſe the greater the Au- 
thority of the Perſon denouncing them is, the greater Influence they w1ill 
have on the Minds of the People. But the Anathemas he excites them 
to, are Eccleſiaſtical Anathemas, which are plainly Eccleſiaſtical Cen- 
ſures and. Excommunications ; it is a plain exciting the Superior Paſtors 
to d-nounce Excommunications and other Ecclefiaſtical Cenſures, 1t i 
ſaid, that this Ex pre ſſion is ty'd up only to thoſe Anathemas and Senteg. 
ces that are ratify'd in Heaven, and thoſe, they ſay, no Power on Earth 
can reverſe. I ſhall not enter into that Queſtion, whether this is a Pro- 
poſition ſtrictly juſt in Divinity: All I ſhall ſay as to that, is this, Thar 
all who have wrote the higheſt of the Power of the K. ys, allow and main. 
tain that there is a tdi Proer, a Power of remitting as well as retaiu- 
ing, of looſing as well as of binding, of opening as well as of ſhutting, both 
exerciſed by the Church on Earth, If the ſuperior Paſtor has for good 
Cauſe bound or ſhut any Perſon out of the Church, that Sentence is tati. 
ſy'4 in Heaven; but yet notwithſtanding, if that Perſon, ſo cenſured, rc. 
forms and amends, and the Church on Earth reftore him again, the firſt 
Sentence, though ratified in Heaven, is vacated and done away by the 
Church's Power on Earth, 

But this is not the Matter now before your Lordſhips; the Queſtion is 
Whether he excites the S»perior Paftors of the Church to thunder our 
their Anathemas againſt Perſons that are entitled to the Toleration ; and 
I think, that he does fo, is owned by his Counſel ; for they ſay, that Schiſm 
doth expoſe a Man to the Cenſures of the Church ; that the Diffenters 
were Schiſmaticks before the Act of Toleration, and that that AR don't 
excuſe the Schiſm; and therefore remaining Schiſmaticks ſtill, they are 
fill liable to the Cenſures of the Church: Now I do agree with the Doc. 
tor, that the Act of Toleration hath made no Alteration as to the Sin of 
Schiſm ; if the Diſſenters were Schiſmaticks before the Toleration, th: y 
are Schiſmaticks ſtil] ; and taking that for granted, then here is the Force 
of the Doctor's Argument: The Diſſenters were Schiſmaticks before the 
Act of Toleration ; as they were Schiſmaticks before, ſo they are Schiſ- 
maticks ſtill; it is the Duty of all ſuperior Paſtors to thunder out their 
Anathemas againſt Schiſmaticks ; when they thunder out thoſe Anathe- 
mas, they are ratify'd in Heaven; whatever is ratify'd in Heaven, no 
Power on Earth can reverſe ; therefore, tho” the — be exempted 
from human Penalties by the Toleration-Act, and are thereby preſerved in 
the free Exerciſe of their Religion and Conſciences; yet notwithſtanding 
that, Let the Superior Paſtors þ their Duty, and thunder out their Anathem:s 
againſt them, and lit any P:wer on Earth gow! © thoſe Anathemas if they can. 
Now can there be a more plain, poſitive and direct Proof of this part cf 
the Article, than this is? Can any thing be a clearer Evidence to prove 
this laſt part of the Charge — him, T hat he Suggeſis and Maintain-, 
that it is the Duty of Supericr Paſtors to Thunder cut their Eccleſiaſtical Anath:- 
mas againſt Perſcns entitled to the Benefit of the Toleration- Aft, and that he in- 
ſolently Dares or Defies any Power on Earth to Reverſe ſuch Sentences ? 

My Lords, This is what I bave to offer by way of Keply : There is a 
Gentleman to come after me, who will amply ſupply what I have omitted, 
and therefore I ſhall not trouble your Lordſhips any further. 

Then the Lords adjuurned to their Houſe above. 


Friday, March 10. The Tenth Day. 


HE Lords coming down into W:/tmin/ter- Hall, and being ſeated in 
the manner before mentioned, Proclamation was made by the Ser- 
eant at Arms as follows: 
Our Sovereign Lady, the Queen, doth ſtrictly charge and command all 
manner of 2 to keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry Sacheverell, Doctor in Divi- 
nity, come forth, ſave thee and thy Bail, elſe thou forfeitefi thy Recognizance, 

he Doctor appearing at the Bar accordingly, with his Counſel, as before: 
Lord Chancellor. Gentlemen, you that are Managers for the Houſe of 
Commons may proceed in your Reply. 
Mr. Cooper. M* Lords, when by Command of the Commons, I ſpoke 
to your Lordſhips a few days ſince, in Maintenance of 
the Second Article, towards the Concluſion of what I then ſaid, I pre- 
ſented to your Lordſhips a ſhort View of what I apprehended we might 
reaſonably expect would be the Conſequence of the Doctor's bitter Invec- 
tives againſt the Act of Toleration, and the Perſons intended to be pro- 
tected by it. I likewiſe took notice of thoſe Heats and Diſputes, of the 
Feuds and Animoſities, which were then apparently ſtirred up throughout 
the Kingdom. 
I am ſorry to have ſo early an occaſion to ſay, that my Apprehenſions in 
this Particular were ſo well grounded: Your Lordſhips have ſeen, that this 
ſeditious Libel, under the ſpecious Title of a Sermon, calculated to ſeduce 
and delude the Rabble, has, even during the Continuance of the Trial, 
produced an actual Rebellion ; in which ſeveral Places of Religious Wor- 
| ſhip (appointed for thoſe Perſons, who are by Law tolerated and allowed, 
but have the Misfortune nevertheleſs to be repreſented by Doctor Sache- 

verell as neceſſary to be deſtroyed) have been accordingly pulled down, and 
| burnt, in Defiance of the Supreme Power of the Kingdom; and this, my 
Lords, at the Inſtigation cf one who would be thought an Advocate for 
Paſſive Obedience, 
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not unhappily have given ſome Occaſion to the Outrage and Violence of 
late committed, notwithſtanding the Apology he has made in this Particular. 

Sure I am, that Diſcord, which flames in the Kingdom, was unheard-of 
among us, until the Toleration was thus n and ſeditiouſly brand- 
ed ; until Doctor Sacheue ell had preſumed to repreſent it to the People, it's 
impoffible to ſay how ! without referring to his whole Libel. 


is Counſel] have obſerved, that the Second Article contains ſeveral 


mons, are not ſufficient to maintain the rſt and ſecond ; and as to the third 
and fourth, they ſeem rather to juſtify than deny thoſe Branches of the 
harge. 

F My Lords, the Commons apprekend, notwithſtanding what has been 
aid, Firſt, 

f That Doctor Sacheverell has plainly ſuggeſted and maintained, That the 
Toleration a to Diſſente/s is unreaſonable, and the Allowance of it un- 
warrantable. 8 

This, my Lords, we inſiſt he has done, not in ambiguous or doubtful 
Words, not in uncertain Expreſſions, but in direct and politive Aſſertions. 

The Counſel admit, That to ſpeak againſt a Law in Being cannot be 
juſtified. The Act of Toleration is not only a Law in Being, but is a Law 
which has viſibly attained the End for which it was made; that is to ſay, 
by giving Eaſe to ſcrupulous Conſciences in the Exerciſe of Religion, it 
has proved an effectual Means to unite her Majeſty's Proteſtant Subjects 
in Intereſt and Affection. 

Yet, my Lords, this Law, which, by the Experience of more than twen- 
ty Years has been found ſo uſeful and neceſſary, hath been traduced and 
arraigned by the Priſoner, both from the Pulpit, and the Preſs, with a ma- 
licious and ſeditious Purpoſe, to deſtroy the public Peace and Security of 
the Kingdom. 

This Offence, it ſeems, is of too high a Nature to be juſtified by the 
Priſoner and his Counſel, and therefore it is thought more expedient to 
deny it. The Turn that's given is this; ſay they, Doctor Sacheverell 
affirms nothing — Legal Indulgence or Toleration, but all that he 
has ſaid reſpects only Univerſal Toleration, 

My Lords, I thought I had obviated this Excuſe, by obſerying that this 
Notion of univerſal Toleration has been conceived and brought forth ſince 
the Impeachment. 

However, I am willing to enter into the Queſtion : Whether the Tole- 
ration mentioned in the Libel, is intended or can be undcritood of Uni- 
yerſal Toleration. 

Fol. 34. Your Lordſhips will find theſe Words: Nay, now they have 
advanced themſelves, from the Religious Liberty our Gracious 
Sovereign has indulged them, to claim a Civil Right, as they 
term it, and to juſlle the Church out of her Eflabliſhment, by hoiſting their To- 
teration into its Place. 

My Lords, Will any Man deviate ſo far from Senſe, as to ſay, that the 
Doctor here meant Univerſal Toleration, in the Senſe the Doctor and his 
Counfel have defined it? Is Univerſal Toleration a Religious Liberty, with 
which our Gracious Sovereign hath indulged her Subjects? Nay, mt 
Have not every one of them argued, and that rightly, that the Doctor's Uni- 
verſal Toleration is not tolerated by Law ? That Atheiſts, Deiſts, Tri- 
theiſts, Socinianiſts, and thoſe who go to no 1 Place of Worſhip, 
are not exempted from the former Penalties ? ow then is it poſſible the 
Doctor ſhould be underſtood, as ſpeaking of Univerſal Toleration in this 
Paſſage ? Is not this directly and poſitively affirmed of the Toleration, with 
whicit the Diſſenters are indulged by our Gracious Sovereign? Can your 
Lordſhips conceive the Diſſenters are not the Perſons intended, when he 
ſays, They claim a Civil Right, as they term it, to juſtle the Church out of her 
EJlabliſhment, by hoiſting their Toleration into its Place? 

Again, Folio 25. They thrive upon Conceſſions, take Permiſſion for Power, 
and advance Toleration into an Eſtabliſhment. Pray, my Lords, What Con- 
ceſſions have been made to Perſons not within the Benefit of the Act of 
Toleration? What FPermiffion is it they can be ſaid to take for Power! 
What Toleration have they to advance into an Eſtabliſhment ? 

My Lords, Folis 14, 9 in many other Places, your Lordſhips cannot 
but ſee that all the Doctor's Spleen is levelled at the Legal Indulgence or 
Toleration. But it is miſpending your Time, to prove what it is impoſſible 
not to know and be convinced of, upon reading every Paſſage in the Li- 
bel where Toleration is but ſo much as mentioned. Ts 

The next Thing they urge in the Doctor's Defence is, T hat if his Ex- 
preſſions do relate to the Legal Indulgence or Toleration, they are dubious 
and uncertain, that nothing can be inferred from them without Innuendos 
and forced Conſtructions. 

My Lords, now the Queſtion is, Whether Doctor Sacheverell's Expreſ- 
ſions relating to the Toleration, and the Perſons indulged, are dubious 
and uncertain ? Whether any Innuendo or forced Conſtruction is neceſ- 
ſary to demonſtrate the Malignity ? 

Your Lordſhips will be pleaſcd to remember, that the Counſel from the 
firſt to the laſt, maintained very ſtrenuouſly (as did the Doctor likewiſe in 
his Speech), that altho' the Act of Toleration exempts the Diſſenters from 
Penalties, yet they remain Schiſmaticks notwithſtanding ; for, ſay they, 
Diſſenſion was a Schiſm before the Statute, and a bare Exemption from 
a Penalty has not alter'd the Caſe, but the ſame remains Schiſm ſtill; 
and this Poſition, I find, is agreeable to the Doctor's Opinion as delivered 
in his Sermon, with this Addition only, that all Schiſm and Separation is 
damnable Sin, without making any Allowance for Ignorance or Prejudice 
of Education. . 

His Words are theſe, Folio 8. Is this the Spirit and Do#Frine of our Holy 
Mother? To aſſert Separation from ber Communion to be no Schiſm ; or if it is, 
that Schiſm is no damnable Sin? „ 

My Lords, when | obſerved in this and other Paſſages what Spirit this 
Man is of, I wonder not to find, that the moſt Chriſtian Virtues of Cha- 
rity and Moderation are mentioned by bim with Slight and Contempt. 


Vide Sermon. 


| for High Crimes and Miſdemeanors. 


I could wiſh the Priſoner's indiſcreet Behaviour (which ſeems to have 
abuſed the Liberty with which 2 Lordſhips have indulged him) may 


Folio 25, you will find him citing a Paſſage from St. Paul's Epiſtle to the 
Galatians, Chap. 2. after which he adds theſe Words, I our Diſſenters, 
ſays he, had lived in thoſe Times, they would have branded him (1. e. St. Paul) | 
fer an intemperate, hot, furious Zealot, that wanted to be ſweetened by the gentle 
Spirit of Charity and Moderation, ferſeath My Lords, if our Diſſenters had 
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lived in thoſe Days, they would have been highly to blame, if they had 
branded the _ le with thoſe opprobrious Names ; whoever peruſes that 
Chapter, will find that there is not the leaſt occaſion for it. But Doctor 
Sacheverell would willingly have St. Paul thought like himſelf. 

My Lords, I cannot take upon me to ſay what the Diſſenters would 
have ſaid, had they lived in St. Paul's Days: But for my own part, I can- 
not forbear ſaying now, That ſince it appears to be the Doctor's Opinion 
that all Separatiſts are Schiſmaticks, and that all Schiſmaticks are damned, 
cannot but think that Doctor Sacheverell wants to be ſweeten'd by that 
ridicul'd Spirit of Charity and Moderation. I own, my Lords, I was amaz- 
ed to hear this Gentleman in his Speech affirm, that he had not betrayed 
any want of Chriſtian Moderation in his Sermon: I wiſh he has not been 
unmindful even of Chriſtianity itſelf; when it is ſo apparent that in 
this ſhort Sentence, and in the Paſſage (Folio 24.) which I formerly cited 
at large, he has ſentenced to 5 not only the Diſſenters 
of whatſoever Denomination, but thoſe alſo who defend the Tole- 
ration, 

It is to be hoped, ſome things which he has vowed and ſaid for himſelf 
in his Defence, may have more of Truth in them than this has. 

But, my Lords, to return: The Doctor and his Counſel are agreed that all 
Diſſenters are Schiſmaticks; conſequently when he ſpeaks of Schiſm and 
Schiſmaticks, he muſt mean the Diſſenters; and then be pleaſed, my Lords, 
to judge if the Doctor's Expreſſions touching the Toleration, and the 
Diſſenters, can be ſaid to be dubious; on the contrary, whether they are 
not plain, poſitive and certain. 

Before Ienter into this Matter, I cannot but take notice again of that re- 
markablePaſſage, ( Fol. 16 and 17.) JVhat could not be gained by Toleration, ut 
be brought about by Occaſional Conformity ; that is, what they could not do by 
open Violence, they will not fail by ſecret Treachery to accompliſh. If the Church 
can't be pull'd down, it may be blown up; and no matter with theſe Men how 
it is deftrayed, ſo it is deſtroyed, My Lords, Is not here a direct Aſſertion 
that the Toleration is downright open Violence, and Occaſional Confor- 
mity ſecret Treachery? Is not here an Aſſertion, that altho' the Toleration 
has not been able to anſwer the End for which it was deſigned, i. e. to pull 
down the Church, yet Occafional Conformity may blow it up? Pray, my 
Lords, what Conſtruction can theſe Words admit of, No matter wit theſe 
Men how it is deſtroyed, ſo it is deſtroyed ® What Men are here intended? 
Even Diſſenters and Occaſional Conformiſts. 

Is this Paſſage doubtfu] and ambiguous? Is here any occaſion for 
a forced Conſtruction, or an Innuendo? My Lords, 'tis moſt ſcanda- 
louſly plain, and as plainly ſeditious. 

Your Lordſhips have obſerved, that neither the Doctor nor any of his 
Counſel, (one only excepted) have taken the leaſt notice in his Anſwer, of 
this Paſſage : It was produced and given in Evidence againſt him, and 
twice at leaſt mentioned by the Managers. I wonder the Author would not 
vouchſafe to explain it. Is not this Silence a Confeſſion of his Guilt ? 

The Counſel that did mention it, was pleaſed to ſay, that it rather com- 
mended the Taleration than found fault with it; as if it was ſome Credit to 
the Toleration, which was intended to pull down and deſtroy the Church, 
that it had not done it. In what Humour, my Lords, that Anſwer was made, 
to ſo high and criminal a Charge, I know not; the Commons might rea- 
ſonably have expected a more ſerious Anſwer. But, my Lords, from 
hence we conclude that no Anſwer can be given to it, 

Again (Folio 10.) the Doctor affirms, That whoever preſumes to alter or 
innovate any Point in the Articles of the Faith of our Church, ought to be ar- 
raigned as a Traitor to the State; Heterodoxy in the Doctrines of the one, na- 
turally producing, and almoſt neceſſarily inferring Rebellion and High-Treaſon 
in the other, and conſequently a Crime that concerns as much the Civil Magi- 

rate to puniſh and * as the Eccleſtaſtical. Then he goes on, and adds, 
This Aſertion at firſi View, may look like an high-flown Paradox. — ] own, at 
firſt View it looked to me ſomething like it, and I am not yet convinced 
but it is ſo. 

Are not the Diſſenters heterodox in Opinion? Conſequently they ars 
Rebels and Traitors, according to Dr. Sacheverell, and ought to be pu- 
niſhed by the Civil Magiſtrate as ſuch: That is to ſay, they are to be 
hanged as Rebels, and damned as Diſſenters. | 

Still, my Lords, we have the Doctor's Word for it, he has not betrayed 
the leaſt Want of Chriſtian Charity or Moderation. 

Many are the Paragraphs in this Libel equally obnoxious, and which, 
like theſe, are too plain to admit of any Anſwer. 

My Lords, I ſhall not loſe Time as to the Second Head, or Charge, in 
this Article. Folio 8. you will find it aſſerted, as plain as Words can 
ſpeak, that to defend Toleration is the Mark or Characteriſtick of a falſe 
Brother; and (Folio 24.) you will find his Portion aſſigned him, with all 
the reſt of the Falſe Brethren, with Hypocrites and Unbelievers, with all 
Lyars in the Lake which burns with Fire and B. imſtone, with the grand Fa- 
ther of Falſhood, the Devil and his Angels. 

My Lords, the Charge which relates to the Archbiſhop Grindall is, That 
Doctor Sacheverell afferts, Queen Elizabeth was deluded by him to the Tole- 
ration of the Genevian ＋ rea ; and that, to ſhew his Reſentment again 
the Archbiſhop 38 oleration, he calls him a falſe San of the Church, 
and a per fidious Prelate. 

The Doctor, throughout his Sermon, is arguing with a furious and in- 
temperate Zeal __ the preſent Toleration ; he is repreſenting it as a 
Law that gives Encouragement and Protection to Schiſmatical Impoſtors, 
Enthuſiaſts, Hypocrites, to a mungrel Union of Sects, to Fanaticks, Re- 
bels, Traitors, Atheiſts, Deiſts, Fritheiſts, Socinianiſts, to the Princi- 
ples of Fanaticiſm, Regicide, and Anarchy, to Monſters and Vipers, that 
ſcatter their Peſtilence at Noon-day, to Jews, Quakers, and Mahome- 
tans; ina word, to all falſe Brethren ; and after a great deal more of this 
unprecedented Language he breaks out, (Folio 19.) Theſe Charges are ſo fla- 

grant and undeniable, that a Man muſt be very weak, or ſomething worſe, that 
thinks or pretends the Diſſenters are to be gained, or won over, by any other 
Grants or Indulgence, than giving up our whole Conſtitution. 

Have they not, ſays he, ever nc their unhappy Plantation in this Kingdom, 
by the Interceſſion of that Fs on f the Church, Bifhgp Grindall, always in.s 
roved, and riſe upon their Demands in the * = of the Government 

My Lords, I would fain know whether DoQorBarheverell, by theſe Words, 
A Man muſt be weak, or worſe, that thinks the Diſſenters are to be won by 
any ether Indulgence than giving up our whole Conſtitution, could mean any 


other 
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other than the preſent Diſenters, and that Indulgence which is at preſent | 


afforded them. pi , | 
IIn the very Line following he calls them Clamorous, Tt iable, and 
Church-devaurmg Malignants ; and then proceeds in the Words I have 
mentioned : Heve they not (i: e. the Diſſenters) ever ſince their unhoppy 
Plantation in this Kingdom, by the Interceſſiin of that Falſe Son of the Church, 
Archbiſhop CO, improved and riſen upon their Demands in the Permiſſion 
of the Government | | 
be Priſoner's Defence has explained this Paſſage ; they were barely 
itted or ſuffered, he ſays, for a time by Queen Elizabeth, but they 
have improved' and riſen upon their Demands, till in this Age they have 
obtained an Indulgence by Act of Parliament, and this A of Parlia- 
ment is manifeſtly what the Doctor has taken Offence at. 
Then he goes on Inſomuch, ſays he, that A Elizabeth, who 
was deluded by that perfidious Prelate to the Toleration of the Genevian iſci- 
pline, found it ſuch an beadftrong, encroaching Minſter, that in eight Years ſhe 
found it would endanger the Monarchy, as well as the Hierarchy : And, like a 
ueen of true Reſolution, and pious Zeal for both, pronounced them Factious, 
and ſuppreſs'd them by wholeſome Severities. Sign 

My Lords, I think we ſhould have been wanting in that Duty we owe 
to the Memory of that great Prelate and Father of the Church, who was 
ſo conſiderable in eſtabliſhing the Reformed Religion, had we not taken 
notice of theſe harſh and unjuſtifiable Expreſſions. f 

Doctor Sacheverell ſpeaks of them as carrying an undue Aſperity, but 
ſuch as he hopes may be forgiven, ſince it was neceſſary, he pretends, that 
cither Queen Elizabeth, or that Archbiſhop, muſt bear the Blame ; and 
he rather thought it reaſonable to charge it on the Archbiſhop, than to 
ſuffer it to lie at the Queen's door. 

My Lords, your Lordſhips will obſerve, that all the Anſwer he has 

iven to this part of the Charge, is, as if the Commons had impeached 
Rim for being too free with Archbiſhop Grindall, for uſing, as he calls it, 
an undue Aſperity of 9 77 towards him. SP ; 

But your Eordfhips will diſcern that this Paſſage is made uſe of in our 
Charge, to ſhew that the Diſſenters are repreſented as headſtrong and en- 
eroaching Monſters, dangerous to the Monarchy, as well as the Hierar- 
chy ; and the Example of Queen Elizabeth is produced, to ſhew how ne- 
— 0 it is by wholeſome Severities to ſuppreſs them. f 

Are any ftrained Conſtructions or Innuendos neceſſary to apply this 
Evidence to the firſt and main Head of the Charge, which is, That Doctor 
Sacheverell afſirts and maintains, That the Toleration is unreaſonable, and the 

[lowance of it unwarrantable ? ; 

J My 14.4 before I take my leave of this Head, I cannot forbear ſaying 
upon this Occaſion, that ſure I am the Toleration is not ſo dangerous to 
the Monarch, as is this late Notion of an Hierarchy to the Supremacy of 
the Queen's Majeſty ; which however I hope ſhall be continued and pre- 
ſerved in the Crown of England, for the Peace and Safety of the Church, 
as by Law eſtabliſhed, to all Poſterity. _ ; 

y Lords, to the next and laſt Part, which relates to the thundering out 
Eccleſiaſtical Anathemas, the Defence is, That thoſe Anathemas are not 
intended againſt the Perſons intitled to the Toleration. | 

To this | anſwer : He is particularly ſpeaking, in this Part of the Libel, 
of the Schiſmaticks and Diſſenters, and exprefly names them in theſe 

rds, (Fol. 25. 
wo 3 if — Henters had lived in thoſe Times, they would have branded 
him as an intemperate, het and furious Zealot. - Schiſm and Faction are 
Things ef impudent and encroaching Natures, they thrive upon Conceſſions, take 
Permiſſion for Power, and advance a Toleration immediately into an E/tabliſh- 
ment,——Are not the Diſſenters here expreſly named? Are we not to under- 
ſtand the Words Schiſm and Faction, as coupled with Toſeration, to be meant of 
the Diſſenters, and of them only? Sure this is too plain to admit of any Doubt. 

Then, my Lords, he proceeds: And are therefore to be treated like grow- 


ins Miſchiefs, or infectious Plagues, kept at a Diſtance, let their deadly Conta- 
_ D Let 3 have I” Fellowſhip with theſe Mort, of Darkneſs, 


but rather reprove them : Let our Superior Paſtors do tbeir Duty, in thundering 
out their E N Anathemas, and let any Power on Earth dare reverſe 
c fied in Heaven. | ; 
g My 3 here one Word of Hereſies, Blaſphemies, and the reſt of 
thoſe enormous Offences, to which the Doctor would have theſe Ana- 
themas relate? No; there is nothing to be found here but Diſſenters, 
ö and Toleration. . 

3 Anathemas are to be underſtood (as certainly they are) to ex- 
tend to Perſons entitled to Toleration ; then, my Lords, that Air of In- 
ſolence that concludes the Period is explained. 

Let cur Superior Paſtors do their Duty ; that is to ſay, let them exert 
themſelves, and thunder out, their Auathemas, and let any Power on Earth 


y F them. ; 
ag rs; er my Lords, ſeem too big and mighty, to mean little or 


inate Power. 
_— we ſupported, and made good the ſeveral Charges contain- 
Second Article, 
" = as the Commons are fully ſenſible how neceſſary it is to ſup- 
port the Honour and Juſtice of the Revolution, to which we owe no leſs 
than the ineſtimable Blefling of her preſent Majeſty, the Guardian Angel 
of this Church and State, the future Expectation of a Proteſtant Succeſſion, 
che Religion, Laws, Rights, and Liberties of the Brirfþ Nation; ſo are they 
thorough] y convinced that the Peace and Welfare, the Securit and Strength 
of the Kingdom in great meaſure depend upon the inviolable reſervation of 
the Act of Tolcration, which has been moſt maliciouſly and ſeditiouſly 


traduced and miſrepreſented by Doctor Sacheverell. 


Y Lords, It is my Part to trouble your Lordſhips with a 
Mr. Thompſons NV | Reply to ſuch Anſwers as have been offered to the 
Third Article of this Impeachment and notwithſtanding what has been 
ſaid by the Counſel, what has been produced in Evidence, and what has 
been alledged by the Doctor himſelf ty move your Lordſhips Compaſſion ; I 
am conc ned, even for his Sake, that I can obſerve it to your Lordthips, 
That the Charee in this Article remains entirely unanſw.red. | 
Before l enter into the Particulars, I muſt obſerve to Your Lordfhips, that 
if there were any doubtful, or any the leaſt favourable Conſtruction to be 
made of ſome Paſlages in this Sermon, the Commons would not have given 
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your Lordſhips this Trouble, nor the Doctor an Opportunity of cenſuring 
their Impeachment as & hard-hearted and uncharitable Proſecution. 

My Lords, I cannot but think it very ungenerous to inſult any Man * 


Misfortunes, or to treat one in his Condition with Scorn and Indignity; 


neither have I, or ſhall I be guilty of it; but I muſt take leave to ſay, that 
no other Interpretation can be made of ſome Paſſages applicable to this 
Head, but what is criminal, fince ſo many learned Counſel, ſince ſo man 

able Heads who have aſſiſted the Doctor in his Defence; nay, ſince he him. 
ſelf, who ſhould know beſt his own Meaning, has not been capable of giving 


the leaſt Colour or Pretence of any Conſtruction of them in his F avour, 


Whatever Pity your Lordſhips may be inclined to in your private Ca. 
pacities, for any one who has (I cannot ſay through Inadvertency) brought 
himſelf into Affliction, whatever Diſpoſitions you may have to ercy, yet 
I need not ſay, that there is a Compaſſion, a tender Regard due to the Wel. 
fare of your Country, a Care incumbent on you to ſuppreſs what has the 
leaſt Tendency to Sedition, and the Diſturbance of the publick Peace oF 
the Kingdom, and that theſe important Truſts have a Claim to your Lord. 
ſhips Juſtice, preferable to any private Concern whatſoever, 

ot to detain your Lordſhips any longer in Generals, I ſhall proceed 
to ſtate the Charge and Defence, that your Lordſhips may have a View gf 
the Inſufficiency of the latter. My Lords, the Charge is, „That the 
Doctor ſuggeſts and maintains, that the Church of England is in a 
Condition of great Peril and Adverſity under Her Majeſty's Admini. 
te ſtration :” He — that he ſuggeſts any Danger to the Church, only 
from Vice, Infidelity, Blaſphemy and Hereſy, but not at all from or under 
any Part of her Majeſty's Adminiſtration. | 

The firſt Paſſage 1 produced to your Lordſhips, to prove the Charge, 
was in Page the 5th ; I muſt beg leave to trouble your Lordſhips with read. 
ing it again, becauſe it may be neceſſary: * Tho! it were very obvious to 
draw a Parallel here berwixt the ſad Circumſtances of the Church 
of Corinth formerly, and the Church of England at preſent, where. 
in our holy Communion has been rent and divided by factious 
and Schiſmatical Impoſtors ; her pure Doctrine has been corrupt 
* ed and defiled, her primitive Worſhip and Diſcipline prophaned 
and abuſed, her ſacred Orders denied and vilified, her Prieſts and Profeſ- 
* ſors (like St. Paul) calumniated, miſrepreſented and ridiculed, her Al- 
** tars and Sacraments proſtituted to Hypocrites, Deiſts, Socinians and 
* Atheiſts ; and this done, I wiſh I could not ſay without Diſcourage- 
** ment, I am ſure with Impunity, not only by our profeſſed Enemies, but, 
dich is worſe, by our pretended Friends and falſe Brethren.” 

The learned Counſel pretended to ſhew, that moſt of theſe Calamities 
attending the Church, proceeded from the blaſphemous and heretical Bock; 
and Pamphlets produced to your Lordſhips, and that the Doctor meant 
them to be the Cauſe of the Dan er he ſuggeſts: Now, pray, my Lords, 
how can that Conſtruction be made? How can this be conſiſtent with the 
Doctor's Aſſertion, that all this is done, not only by profeſſed Enemies 
(which every body will agree takes in the Infidels, Blaſphemers and Here- 
ticks) but by pretended Friends and falſe Brethren ? When I took the li- 
berty to obſerve on this Paſſage, I ſtated it thus: Who could proftitute 
Altars and Sacraments to Hypocrites, Deiſts, Socinians, and Atheiſts, but 
ſome of the Doctor's own Order? And who were to puniſh thoſe Crimes? 
Who could they be that did not diſcourage them, but ſuffered them to be 
committed with Impunity, but his Eccleſiaſtical Superiors ? And that they 
were Part of her Majeſty's Adminiſtration, nobody could deny, 

Now what Anſwer, my Lords, was given to this? To the firſt part of 
this Paragraph, about rending the Communion by ſchiſmatical Impoſtors, 
and fo to the other Particulars, till the laſt, it was ſhifted off to the profeſſed 
Enemies, the *.1fidels, Blaſphemers and Hereticks, Diſſenting Takes 
and Popiſh Prieſts, but nothing laid to the Falſe Brethren, who, the Doc- 
tor ſays, neither Puniſh nor 8 But when the learned Counſel 
came to the laſt Calamity of the Church, that of proſtituting the Altars 
and Sacraments, &c. they are pleaſed to make Occaſional Conformiſts their 
Atheiſts, Sc. that receive the dacraments; but as to the Charge of arraign- 
ing the Perſons that do not diſcourage or puniſh thoſe who proſtitute A- 
tars to Atheiſts, Sc. they thought fit to ſlide it over, and not ſay one 
Syllable to it; they did not ſo much as mumble this Thiſtle, and the 
others but very tenderly. Pray, my Lords, in the Interpretation I make, 
where is there any foreign Intendment, any forced Conſtruction, or ſtrain- 
ed Inference againſt the Doctor's expreſs Words, and poſitive Aſſertions? 
Let every candid Reader, without Prejudice, impartially conſider the Mean- 
ing of this Paſlage : Is this a Danger ſuggeſted from Books or Pamphlets? 
Oris it not a plain and direct Invective againſt thoſe Perſons in the Church, 
who are charged with being the Occaſion of theſe Dangers to the Church 
by their Remiſſneſs in their Duty, not only in not puniſhing, but not {o 
much as diſcouraging thoſe Crimes? And to whom can his lazy Defenders 
within relate, but to the ſame Pertons, thoſe that are within the Church, 
and to protect it ? 

But if it were true, that Altars and Sacraments were thus proſtituted, 
why muſt the World be told in this Manner of it ? Tho' it is the Duty of a 
Clergyman at all Seaſons, and in all Places, as one of the Doctor's Counſel 
was pleaſed to lay, to preach againſt Vice and Infidelity, Inmorality and 
Prophaneneſs; yet ſure none will ſay, that he is to revile his Superiors, and 
charge them in this Method with their want of Duty, and Care for the 
Church: What other End muſt fuch licentious Reproaches produce, but 
a Contempt of their Perſons, a Lefſening the Dignity of their Order, anda 
Diminution of that Character which gives them the Capacity of doing 
Good in the World whilit they preſerve a Veneration and Efteem, but 
which muſt ceaſe when they meet with the contrary ? The Doctor was ſo 
ſenſible of this, when he mentioned it as his own Caſe, that he thought 
the very Imputation of a Crime to any of his Function, tho' acquitted of 
it, mult leave a Scar ſo as to blemiſh his Character; ſure then he ought to 
have uſed the utmoſt Caution, before he preached or publiſhed this Sermon, 
and to have conſidered the pernicious Conſequences of reviling thoſe in Au- 
thority, It, as he was pleaſed to ſay, ill treating of him, who was an Ambaſ- 
ſador of Chriſt, was deſpiſing Chriſt himſelf; ſure it cannot be thought an 
unnatural Inference, if her Majeſty is ſaid to be reviled, by reflecting on 


thoſe who act under her. Commiſſion, and are Part of her Adminiſtration. 


The ſecond Paſſage I troubled your Lordſhips wich, is in Page 16; he had 
been talking of the Comprehenſion and Union of the Church and Difſen- 
ters, and giving a great many hard Names to it; which Deſign your 3 
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eee « Commicn under the Great Beal from bis 


= M3jelty to ſeveral Lords, Biſhops, and other learned Divines, who 


were to conſider of proper Methods to accompliſh it: „But he thanks 
(Jod, that Providence hadblaſted the long projected Schemeof theſe Eccle- 
« fiaſtical Abitep bels; with other ſcurrilous Reflections on the Deſign, 


auc thoſe concerned in it; and then he ſays, ** That ſince this Model of 


„ Univerſal Liberty and Coalition failed, and theſe falſe Brethren could 
«not carry the Conventicle into the Church, they are now reſolved to 
« bring the Church into the Conventicle, which will more plauſibly and 
« {lily effect her Ruin; what could not be gained by Comprehenſion 
« and Toleration, muſt be brought about by Moderation and Occaſional 
Conformity; that is, what they could not do by n Violence, they 
« will not fail by ſecret Treachery to ac liſh. If the Church can't 
« be pulled down, it may be blown up; and no matter with theſe Men 
« how tis deſtroyed, ſo that it is deſtroyed.” | 

Now pray, my Lords, where is the forced Conſtruction to make the 
Doctor in this Paſſage ſpeak of Perſons in Church and State who endan- 
ger the Church, and not of Books and Pamphlets, Vice, Infidelity, &c. ? 

He is on his ſecond general Head of the Perils of Falſe Brethren in the 
Church and State, and of thoſe Perſons who could not accompliſh the 
Deſtruction of the Church by the Comprehenſion, but were doing it 
another Way, by Occaſional Conformity and Moderation ; I do not know 
that either of theſe are condemned by the Law for Vice, Infidelity, Blaſ- 
phemy, Hereſy or Prophaneneſs ; be that as it will, 'tis from the Per- 
ſons in Church and State the Danger is ſuggeſted to ariſe, and who, as he 
is pleaſed to ſay, make uſe of theſe 1 Up means to blow up and deſtroy 
the Church : But then, I ſuppoſe theſe Perſons in the Church muſt be in- 
terpreted to be only the moſt inferior, and ſo no Reflection on the Admi- 
niſtration: As Men of Characters and Stations in the State were conſtrued 
to be Conſtables, Exciſe-Men, and Cuſtom-Houſe Officers, ſo theſe Per- 
ſons who were to bring about the Comprehenſion, and are now blowing 
up and undermining the Church in another Manner, muſt be Church- 
Wardens, Pariſh-Clerks and Sextons. Theſe Sort of Conſtructions by 
the Doctor's Learned Counſel, are fo eaſy and natural, that I muſt agree 
with his Obſervation, that they have not much Argument, Learning or 
Eloquence to ſupport them. f 

And I cannot but obſerve a very extraordinary Method of anſwering this 
Paſſage and the next, by one of the Learned Counſel ; he is pleaſed to 
cite Two other Paſſages in the Sermon, which were never mentioned by 
me, or any of the Managers of this Article; and with very ſtrenuous Zeal 
he explains thoſe Paſſages by chiming in with the Doctor, in charging 
Occaficnal Conformiſts with Atheiſm, Deiſm, and the worſt of Crimes; 
and then he concludes, that the Doctor, in thoſe Paſſages he cited, has not 
aſſerted the Church to be in Danger under her Majeſf 's Adminiſtration ; 
but not one Syllable to this Paſſage, which I cited in Page the 16th, 

The third Place I troubled your Lordthipe with, was in the 18th Page; 
his Words are Falſhood always implies T reachery ; and whether that is 
Qualification for any one to be truſted, eſpecially with the Guardian- 
« ſhip of our Church or Crown, let our Governors conſider :” Theſe 
Words ſpeak ſo plainly, they need no Comment, nor have they offered 
at any Explanation of them ; they muſt relate to Perſons, and can have no 
Reference to Books or Pamphlets, Blaſphemies or Hereſies, &c. by any 
Conſtruction whatever. 

The Fourth Paſſage, my Lords, was in Page the 20th; he is talking of 
Dangers from National Sins, which are occaſioned by Diſſenters and Falſe 
Brethren; and then he ſays, And now are we under no Danger in 
« theſe deplorable Circumſtances. Muſt we lull ourſelves under this 
« {ad Repoſe, and in ſuch a ſtupid, lethargick Security embrace our Ruin? 
« [ pray God we may be out of Danger; but we may remember the King's 
« Perſon was voted to be ſo, at the ſame Time that his Murtherers were 
« conſpiring his Death.“ g ; 

The Subſtance of the Charge in this Paſſage, is an Intention to reflect 
on the Members who voted the Church to be out of Danger, by the Com- 
pariſon and Alluſion to the Vote relating to the King. The Meaning 
ſeems evidently, that though the King was voted to be out of Danger, 

et he was not out of Danger, and fo tho' the Church was voted out of 
De. yet the Church was then, and is ſtill in Danger : But whether he 
meant it of the Members that paſſed that Vote, is the Queſtion ; he ſays 
he only meant it according to his Notion of that Vote of the King, that 
thoſe not privy to the Deſign againſt him voted him fafe, whilſt others 
conſpired his Murther ; ſo when the Members voted the Church of 
England to be in no Danger under her r= 99 9s Adminiſtration, it was 
none of them, but others, that were conſpiring her Ruin. 

The Doctor was pleaſed to ſay too, That that Vote was a Year and 
ahalf before the King's Death, and that there were not a Tenth Part of 
thoſe Members who voted the King ſafe, the reſt being turned out, and 
no Houſe of Lords : Be that as it will, they were the ſame Parliament 
that voted the King out of Danger; and they that conſpired his Death 
were Part of thoſe that voted him ſafe, and who turned out the reſt to ac- 
compliſh their Deſigns : And though the Parallel ſhould not run ſo as to 
reflect on both Houſes of Parliament, and all the Members, et if it 
glances at ſome of them, and was ſo intended, it is a Circumſtance of 


N and that is the only Intent of its being Part of the Article; 
an 


I can't but think the Doctor was apprehenſive of ſome Reflection 
of that Kind ; for he ſays immediately in the very next Words, 
„That he hopes what he has ſo freely ſpoken, will not give Of- 
e fence :”? If he had not a View to that Vote of the Danger of the 
Church, there was no Occaſion for that Apology. The fifth and laſt 
Place I troubled your Lordſhip's with, was in the laſt Page, were there 
were ſome Pathetical Expreſſions which the Doctor choſe out of the 1 
ture, and managed them with others of his own, ſo as to repreſent the 
Church to be in the utmoſt Peril; he mentions nothing of Vice, Blaſ- 
phemy or Infidelity : But that ſhe lies Bleeding of the Wounds ſhe has 
received in the Houſe of her Friends:“ He cited the Lamentations for 
it, but there being no ſuch Text there, I took the Liberty of ſaying it was 
a Lamentation of his own making. ; 

I ſhould not trouble your Lordſhips any more as to this Particular, but 
that I am in ſome meaſure obliged to vindicate myſelf from what one of the 
Learned Counſel hinted upon this Occaſion ; he was pleaſed to ſay in the 
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Defence to the firſt Article, he was as much at a loſs to find out a Paſſage 
in the Sermon, as one of the Managers was to find the Text in the La- 
mentations. Though, my Lords, this is but a Trifle to the Thing in 
Queſtion. before your Lordſhips, yet ſince that Learned Gentleman was 
leaſed totriumph, as if he had me ſure and unanſwerable on this Point, I 
begyyour Lordſhips Indulgence that it may appear which of us is inthe ri ght. 
he Doctor cited that Text to be in the ad of Lam. 4th. 1 looked 
through the Lamentations, therefore knew I might venture to ſay what I 
did ; J have looked over it again, and am ſure there is no ſuch Text there. 
It gave me Occaſion to read and reflect on the other Texts cited by the 
Doctor in the r of Zachariah, the 13th Chapter, where there are 
ſome Words that I ſuppoſe are meant, though I could not but obſerve the 
Doctor to be very unhappy in the Choice of Ris Scripture, this as well as 
others being directly contrary to his Purpoſe. The Words cited are in 
the 6th Verſe, the two preceding Verſes explain them; the Subject Mat- 
ter was falſe Prophecy. In the 4th Verſe tis ſaid, It fail come to paſs in 
that Day, that the Prophet ſhall be aſhamed, every ene of his Viſion, ts hen he has 
prophefied. In the 5th Verſe the Prophet is to deny that he is a Prophet, 
and ſay he is a Hiſhandmas and no Prophet. And in the 6th Verſe he is 
aſked, where he received his Wounds ? He anſwers, In the Flouſe of his 
Friends So that he retains the Character of a falſe Prophet all along; 
and what he ſays in each Verſe is equally true, and conſequently that the 
Wounds he received were not in the Houſe of his Friends. hatever 
may be thought of the Doctor in this Matter, I think I may conclude, 
that his Learned Cbunſel had his Scripture by Hearſay, or elſe he would 
not have triumphed when he had ſo little Reaſon. There was a Diſpute, 
<q Lords, not many Years ſince, between two Learned Divines of our 
Church, about the Rights of our Convocation ; one inſulted the other 
for his Ignorance in the Common-Prayer Book; but upon Examination it 
appeared, that he who triumphed moſt, was moſt ignorant of what he 
charged on the other : Whether this Caſe is not ſomewhat applicable, I 
ſubmit to your Lordſhips. 

Having done, my Lords, with the ſeveral Paſſages made uſe of to main- 
tain this Article, I think I may ſay the Charge contained in it, 
(That the Doctor aſſerts the Church to be in Danger, not only generally, 
or ſo as to be meant from Vice, Infidelity, Schiſm or Hereſics. Blaſphe- 
my or Prophaneneſs, but from under her Majeſty's Adminiſtration) is not 
only affirmed, but ſtrongly proved. He is not charged here with ſpeaking 
contrary to his Words, or with Negative Crimes, nor is his Silence, as 
he was pleaſed to ſay, made criminal. 

I muſt now beg leave to obſerve a little on the Evidence produced on the 
Doctor's Behalf, and in his Defence to this Article. Your Lordſhips 
had a Collection of many ſcandalous Books and Pamphlets, drawn from 
Obſcurity, to be republiſhed to the World, for the more effectual ſup- 
preſſing Blaſphemy and Prophaneneſs : And ſince the Doctor's Counſel 
forbore to mention the Particulars, I ſhall not enter into them; only in 
general I think I may ſay, that they have been proved to have been no 
way material to what is in ifſue before your Lordſhips: But it may not be 
improper to take Notice, that moſt of theſe Books appeared to have ſtolen 
into the World, and the Authors ſtill concealed ; ſome of them printed in 
Holland ſeventeen Years ago, and others publiſhed ſince the Dottor's Ser- 
mon : And for the Olſer vaters, and Rights of the Chriſtian Church, 'tis well 
known the Author of one, and Publiſher of the other have been proſecuted ; 
ſo that theſe cannot be ſaid to be tolerated with Impunity, nor meant as 
the Provocation for the Doctor's Cenſure. 

I am ſorry there are any of theſe prophane and impious Pamphlets : 
There are ſome others too, that have been publiſhed within theſe ſeventeen 
Years, which might have been taken notice of; but I don't find them in 
the Doctor's — — There was a blaſphemous Sermon preached and 
publiſhed by Doctor Binks ; Mr. Dodwell's Charge o Schiſm, and unbiſhop- 
ping moſt of the preſent Biſhops; the ſame Gentleman's Baptiſmal Union 
of the Spirit, or his No Immortality of the Sul; and one Mr. L. fl:y's Project 
of uniting ours and the Gallic Church : Whether theſe Books were thought 

y the Doctor to tend to the right Eſtabliſhing our Church and true 
Religion, I need not ſay, but I do think they were worthy his Notice, 
and may vie with moſt in his Collection; and if he had been ſo incenſed 
againſt erroneous Doctrines, it had been a worthy Taſk ſure, and well 
becoming his honeſt well-meaning Zeal, to have endeavoured a Confuta- 
tion of them; then his Aſperity in rebuking his harſh and vehement Ex- 
preſſions would not have been ill employed: But, inſtead of this, to turn 
his Violence againſt his Superiors, for not Puniſhing what, it may be, 
they never heard of; and to lay the Danger from theſe Doctrines at their 
Doors, is not to be juſtified by any pretended Provocation of this Kind 
whatſoever. 

There was another Piece of Evidence produced to your Lordſhips, ſome 
Proclamations againſt Immorality and Prophaneneſs: If there is any 
Thing to be * — from them in the Doctor's Favour, I muſt own [ 
can't conceive it. Becauſe the Queen commands the Magiſtrates to put 
the Laws in Execution, therefore every gone Divine may arraign his 
Superiors for a ſuppoſed Neglect of their Duty as often as he thinks fit; 
I ſay, I don't underſtand this Inference, but I can eaſily apprehend the 
Conſequences to all Governments that will ſuffer ſuch Pretumptions. 

The Doctor himſelf was pleaſed to ſay, That one of the Dangers of the 
Church mentioned by him was forgot by the Managers, that was from 
Papiſts and their Emiſſaries: I will do him the Juſtice to remember, 
that he has beſtowed fix Lines on this Danger, but twenty-ſix large Pages 
on the Danger from thoſe in Church and State. Then it was ſaid, that 


the Doctor prays for the Queen, has taken the Oaths to the Queen, and 


therefore he could have no Intention to reflect on her Majeſty, or any 
Part of her Adminiſtration, either in Church or State. And the Doftor in 
his own Speech was plcaſed to acknowledge her Majeſty to be a Nurſing 
Mother to the Church: But I could not obſerve one 3 „able to the Re- 
verend Fathers of the Church, of his Opinion of their Care of it: I could 
hear him admoniſh that Venerable Bench of the Guilt of departing from 
the Church, and abandoning the Principles of the Church, if they ſhould 
puniſh him, a true Son of the Church, for Preaching the ſame Doctrine 
with theirs; as if there was no manner of Difference whatever, 

It ſeems, my Lords, very ſtrange, that after a Charge of this Nature of 


Reflection upon his Eccleſiaſtical Superiors, that, after having ſtudied ſo 
5 M much 
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Compliment on this Occaſion. Such Behavipur ſeems to need nd Expla- 
nation. I ſhould be very unwilling to. recollect any of the Doctor s cha- 
ritable Opinions of his own, Brethren, who, as be is pleaſed to ſay, can 
ſacrifice their ſolemn Declarations and Oaths to Complaiſance and Prefer- 
ments. I would be fo charitable as to believe well, and think'favourably 
of all Men; but when the contrary does ſo manifeſtly appear, it would be 
Injuſtice to the reſt of Mankind not to judge — TAs It would be a 
Remiſſneſs and Reber of Duty, juſtly blameable, if we were to ſhut 
our Eyes, and reſolve not to ſee what ſo evidently threatens the Peace and 
Quiet of the Kingdom. If Men muſt be allowed to vent their Diſpleaſure 
at ſuch Proceedings of their Governors which do not ſuit their particular 


Humours, what muſt become of the Credit and Reputation of any Go- 


vernment, which is ſo neceſſary to preſerve it? 
Your Lordſhips have heard a 
that they are dangerous Things, and never encouraged ; and that your 
Lordſhips have been pleaſed to ſhew your Dillike of them. I ſhall not 
ſcruple to own, that to lay a Meaning to a Man when his Words wilFnot 
bear it, to make any invidious Conſtruction when it will admit of a 
favourable one, I can neither approve or deſire. But becauſe the ex- 
treme or ill Uſe of any Thing is not to be allowed, that therefore you muſt 
never apply it at all, is ſuch Logick and Law as I have not been uſed to. 
My Lords, In the Caſe de Libellis famoſes, cited by the Doctor's Counſel, 
our Lordſhi ps will find,thatifonly plain, poſitive Aſſertions are Libels, there 
will be no Fence againſt the Envy and Malice of wicked Spirits: And if 
the Law has guarded every private Man's Reputation, ſo as not to be blaſted 
by oblique 1 urns and ſcandalous Inſinuations, it would be very hard if 


thoſe in gag" ſhould be expoſed to the Virulence of every diſcontented | 


Humouriſt. Malice will never want a Pretence, or Means to convey 
Scandal and Reproach by ſly Parallels and Alluſions, which may do equal 
Miſchief with poſitive Aſſertions: But I muſt obſerve to your Lordſhips, 
TT hat there are not only oblique Inſinuations, but poſitive Aﬀertions. 
Not only thoſe Paſſages which I have produced, which are expreſs, but 
the whele Scope and Tenor of his Sermon, relates to the Peril of the 


Church from Perſons in Church or State, and not thoſe evaſive Shifts of 


Vice and Infidelity, Books and Pamphlets. If the Doctor had only re- 
buked Immorality, Blaſphemy, Prophaneneſs and Irreligion, he might 
{ill have attended his Flock “, and they not have been brought to attend 
him; nor would he have been thought to arraign the Reſolution of the 
Parliament. But for him to take upon him to cenſure and expoſe his Su- 
periors, and to inſinuate into the Minds of the People the Danger of the 
Church from thoſe Perſons who have the Protection of it, is no likely Me- 
thod to ſuppreſs Immorality and Prophaneneſs, and is directly contrary to 
the Words and Intent of the Reſolution of your Lordſkips and the 
Commons. | 

To what End the Doctor has thought fit thus to diſperſe his Sermons 
may be eaſily imagined ; and your Lordſhips cannot be unacquainted with 
the Hiſtory of a Neighbour Nation, what temporal Ends were to be accom- 
pliſhed by a loud Out-cry of Danger to the Church, the Church, Religion 
and the Church, Whether that will not bear a Parallel with the ground- 
leſs Clamours which have occaſioned many of our preſent unhappy Di- 
viſions, I ſubmit to your Lordſhips. : | 

It remains, my Lords, that I anſwer one of the Learned Counſel, what 
the Nature of this Offence is: I ſhall only tell him in the Words of your 


Lordſhips and the Commons Reſolution, made publick by her Majeſty's 


Proclamation, © That whoever creates unreaſonable Diſtruſts, and ground- 
« leſs Jealouſies in the Minds of the People; whoever diſtracts the King- 


dom by falſe and ſeditious Rumours of the Danger of the Church, to | 


c cover Deſigns they dare not own ; whoever goes about to infinuate that 
the Church is not in a ſafe and flouriſhing Condition under her Majeſty's 
6 n is an Enemy to the Queen, the Church, and 
<« the Kingdom.” Which, in other Words, is, Againſt the Law, 
againſt the Temple, and againſt Cz/ar has he offended. 

Nay, my Lords, Has not this bold Offender gone yet farther ? Has he 
not told your Lordſhips at your own Bar, That notwithſtanding the To- 
leration the Diſſenters are Shiſmaticks, and liable to Spiritual Cenſure; 
that by continuing the Indulgence to them, you countenance Schiſm; and 
that while Schiſm is continued, the Church muſt be in Danger? So that 
reſolve what you pleaſe, and make what Laws you will in their Favour, he 
muſt ſtill thunder out his vehement Auathemas againſt them, as dangerous 
to the Church. 

This, my Lords, is a Specimen of that Independency of the Church that 
of late has been ſo much ſtruggled for; and which, if not confuted in 
time by Authority, may ſoon devour the Supremacy and the State. And 
ſince the Doctor has and does ſtill thus preſume to defy and arraign the 
Reſolution of your Lordſhips and the Commons, he is properly before 
this Tribunal ; and I may apply to him the Saying toa Goat brouſing on 
a Vine, and which was applied to one of another Function upon ſuch an 
Occaſion, who had defied the Power of Parliaments : 

Rode Caper vitem, tamen hinc cum flabis ad Aras, 
In tua quod fundi Cornua poſſit, erit. 

My Lords, The Commons are ſo fully aſſured of your Lordſhips Wiſ— 
dom and Juſtice, that they cannot queſtion but your 5 


farther, but ſubmit to your Lordſhips Judgment. 
Serj. Parker. M Y Lords, Having already, by Command of the Com- 
mons, endeavoured to make good the Fourth Article of 

this Charge ; it is now my Duty to ſupport what I offered before, both 
againſt the particular Oͤections, and the general Rules, propoſed or in- 
ſinuated by the oy or the Priſoner. | 

The firſt Thing 1 attempted to prove by Particular Paſſages, was the 
ſecond Clauſe of this Article: 

« That Doctor Sacheverell ſuggeſts, That there are Men of Character: 


& and Stations in Church and State who are Falſe Brethren, and do in | 


* His Pariſhioners, part of the Mos that attended him to and from his Trial. 


great many Objections againſt Innuendos, 


| etermination in this 
Proceeding will be to their Satisfaction; therefore I ſhall trouble you no 
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T (elves weaken; undermine and ; ay, and do entenr | age, and put it in 

deftrey 

This 1 thought would be plainly made out, if 1 could ſhew. theſe Tu, 
a e N- | 5 


1. Thiat the Doctor has aſſerted, in expreſs Terms, of all Falſe Brethren 
in general, that they dd in themſelv's weaten, undermine and betray, and 4 
encourage; and put it in the Power of others, who are profeſſed Enemic;, f, 


Enemies, to overturn 


| overturn and deſtroy the Conflitution and Eftabliſ@ment. And, 


Abe That he charges Perſons of Charatters and Stations with Falſe Brot),,. 
Apprehending the Conſequence clear, that if theſe Two Things 
uy by the Doctor, 155 Charge was juſt. | on 
T uſed likewiſe ſome farther Proofs, which I ſha!l not need t. 
Beſides ſome little Cavils as to the Two Propoſitions, which [ ſhall take 
Notice of by the way ; great Complaint is made, often repeated, and much 
exaggerated, that I have brought together theſe Two Propoſitions, that ate 


twelve, or nine, or at leaft ſeven 1 7 aſunder. 


My Lords, I took Notice of this Trifling Oljection before; and what 1 
faid'to it, neither the Doctor nor his Counſel have attempted to Anſwer. 

But they all ſeeming to lay the greateſt Streſs upon this Part, and the 
Counſel every one repeating it, I beg leave to ſtate once more how that 
Matter ſtands. ; | 

The Doctor in this Sermon p „(I.) To deſcribe Falſe Brether. 
hood ; (2.) To ſhew the Miſchief; and ( 3) the Malignity of it. 

And this ſingle Confileration would make one expect, that theſe Head. 
ſhould relate to one another, at whatever Diſtance he takes them up. 

Under the Second Head, + Page 15, he aſſerts, of all Falſe Brethren in 
general, that ** they do in themſelves weaken, undermine. and betray, and 
do encourage, and put it in the Power of others, who are profeſſed Ene- 
mies, to overturn and deſtroy the Conſtitution and Eſtabliſhment.” 

This is my firſt Propoſition in Terms, and nothing is objected to it. 

Only a little ag” 5 > = he divert the Queſtion, by mentioni 

ame particular forts of Falſe Brethren, and ſaying he there ſpeaks of Falſe 
Aer ren in — of 425 226 of the Word. 1 x 4 

I agree it: He that ſpeaks of all, ſpeaks of fuch as are included in thoſe 
Senſes of the Word which he mentions; but likewiſe ſpeaks of all others to; 
ſpeaks of ſuch as he has mentioned any where elſe, as well as there, ſuch as 
are Men of Charafters and Stations, as well as ſuch as are not. 

Under the Third Head, 

In ſhewing the Malignity of this Sin (not in itſelf, that he had ſhewn be- 
fore, but) with regard to the World: He inſtances firſt, in the Miſchief 
ariſing from Men of Characters and Stations, in the Words I formerly 
cited. This, I thought, made out my Second Propoſition to be the Dec- 


| tor's, „That Men of Cbaracters and Stations are Falſe Brethren.” 


This is en deny'd ; and. *tis ſaid, he does not here ſu Men of 
Characters and Stations to be Falſe Brethren ; but what is here ſpoke re- 
lates to their private Behaviour, and not to the Adminiſtration. 

Beſides, that this is directly againſt the plain Import of the Words; to 
let your Lordſhips ſee the Candor of this Defence, let us ſuppoſe it true; 
and that it is the Doctor's x arty that the -Perſons he here ſpeaks of, be 
they great or mean, are not Falſe Brethren. 

Then the Doctor, to be conſiſtent with this Defence, muſt affitm, that 
he here ſets forth the Malignity of Falſe Brotherhood, by ſhewing the Ma- 
ligrity of another Sin which is not FALSE BROTHERHOOD, in Perſons 
of Characters and Stations, who are nat FALSE BRETHREN. 

This is the wretched Shift he is driven fo, taking it the beſt for him. 

That theſe Characters and Stations relate both to Church and State, all 
his Diſcourſe in the Places cited, and every where elſe, hes; nor has he or 
his Counſel made it an Objection that they do not; ſo that it would be very 
much miſpending your Lordſhips Time, to go to prove, what is not de- 
ny'd, that by Men of Characters and Stations, he intends Men of Cha- 
racters and Stations in Church and State. | 

The Two Propoſitions being thus cleared, let us ſee if that which is laid 
hold of to declaim fo earneſtly upon, have any more Weight in it, that is, 
the joining together theſe Two di/tant Propoſitions, 

The bie ion, rightly ſtated, is this: 

He has in one Place affirmed of all Falſe Brethren in general, “ That 
e they do in themſelves weaken, undermine and betray, and put it in the 
« Power of others, who are profeſſed Enemies, to overturn and deſtroy 
e the Conſtitution and Eſtabliſhment.” | | 

And ſeven Pages off, has repreſented Men of Characters and Stations as 
Falſe Brethren. | 

And we (very unreaſonably !) have charged him with ſuggeſting, 
& That there are Men of Characters and Stations in Church and State 
« who are Falſe Brethren, and do in themſelves weaken, undermine and be- 
e tray, and do encourage, and put it in the Power of others who are profeſſed 
Enemies, to overturn and deſtroy the Conſtitution and Eftabliſhment.” 

This is the true Strength of the Objection, and the very fating it expoſes it. 

The general Miſchief he mentions, as common to all Falſe Brethren, 
Page 15, I preſume will be admitted to belong to thoſe deſcribed, Page 7 ; 
why then not as well to theſe Page 22 ? 

Muſt not what is ſaid of all Falſe Brethren, extend both to thoſe whoſe 
Crime he deſcribes, and to theſe whoſe Malignity for that Crime he expoſes? 

And, which is moſt to be regarded, the D:/tance of the Place, or the Con- 
nexion of the Scheme, and the Nature of the Propoſitions ? 

The Doctor himſelf ſeems rather to preſs the Objection thus, That this 
is Inference, and joining independent Propoſitions; which, though ſpoke by 
him in general, the Unanimity of his Counſel in falling upon this Part of 
what I ſaid, ſhew, it was ſpoke principally with a View to theſe two Paſ- 
ſages. Are then Paſſages that ſpeak of al! Falſe Brethren, and that 
ſpeak of ſome particular Falſe Brethren, independent ? 

My Lords, Theſe are ſo-far from being independent, and fo il] have they 
cheſen out what to find fault with, (that if your Lordſhips will pardon the 


T7 Note, The Pages of the Sermon are referred to as in the Second Edition, aubich cv that which was proved and read in Evidence. 
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« ſaid Four Months before by way of De&rine, is the greateſt Hardſbip 
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Mindy Conſidering I have a Man of Lagiek and Diſputation to deal with) 
* two — are the two Propoſitions of a Fyllegiſn, concluding 
in thi Figure. ö | ne 
N — 2 . he complains of is the Concluſto neceſſarily ariſing 
from them, according to the Rules of Logick. 

The whole Syllogiſm runs thus : 4 


All Falſe Brethren do in themſelves weaken, undermine, and betray, and do 
encourage and put it in the Power of others who are profeſs'd Enemies, to over- 
turn and defiroy the Conſtitution and Eflablifhment. 

"Perſons of Characters and Stations are Falſe Brethren. 

Therefore Perſons of Characters and Stations, do, r. 


The two firſt Propoſitions are what I have ſhewn the Doctor plainly to 
lay down 3 the other only a neceſſary Conſequence. | 

Would any one expect that the Doctor ſhould be fo forgetful of the 
Rules of Logick, as when he had laid down the Premiſes, to deny the 
Concluſion? Or to deny the Concluſion to be HIS DOCTRINE, who 
laid down thoſe Premiſes? . : 

Can it be thought, that he laid them down without an Intention that his 
Hearers * make the Concluſion ? Or could he think it poſſible they ſhould 

make it 
— ſhall the ſuppreſſing a Concluſion (6 plainly ariſing, which is talen 
Notice of in ſome that write of Logick as an Elegance in Diſcourſe, paſs 

Excuſe ? 
5 the or deſcribe Falſe Brethren in general as Betrayers and De- 
s of the Church, and the proper Objects of the Rage and Fury of the 

people, and then expoſe as Falſe Brethren thoſe in the Adminiſtration, Per- 
ſons of Characters and Stations, from the chief to the leaſt, the People will 
quickly make the Application. f 

If any one ſhould inflame the Mob to ſuch a Degree of Rage and miſtaken 
iZeal, as to forget the Spirit of the Gr/pel, and to believe it their Duty to 
ſerve God by breaking the 5 pony Peace, and to ſupport his Church, by 
pulling down all Meeting-Houſes, and rifling the Houſes of all Diſſenters; 
he needs afterwards only tell them, THIS IS A MEETING-HOUSEz; 
HERE LIVETH A DISSENTER, they are not fo dull as to fail of 
making the Cencluſon; THEREFORE THIS HOUSE IS TO BE 
PULL'D DOWN; THEREFORE THIS MAN IS TO BE 
PLUNDERED ; and of putting it immediately in Execution where they 


6. 
* ſuch a Man ſhould, in Defence of himſelf, ſay, * did not bid 
« them pull down this Houſe, nor rifle that; my telling them Al! Meeting- 
« Houſes were to be pulled down, All Diſſenters to be marked and plundered, 
« was Four Months before I told them THIS WAS A MEETING- 
« HOUSE, OR THAT MAN A DISSENTER ; and to carry 
« back a Man's Words, ſpoke only by way of Information, to what was 


« in the World.“ 

Would this paſs for an Excuſe? Or would it not add to the Indigna- 
tion againſt ſo impertinent a Trier on fo ſad an Occaſion. 

My Lords, The burning a Meeting- Houſe, the burning all the Meet- 
ing-Houſes, the laying this Metropolis once more in Aſhes by the Enemies 
of our Conſtitution, is nothing to the inflaming the Nation, and rendering 
the QUEEN and Her ADMINISTRATION dien, to the People. 

Shall it then be an Excuſe for the Doctor here, when he has Faid down 
the Premiſes, to ſay, that he has not in J/ords expreſſed the Conclufton ? 

Shall the meane/t of the People, clearly and rightly collect, This is Doc- 
tor Sacheverell's Doch ine; and ſhall not we in accuſing, and your Lordſhips 
in judging, be allowed to collect it, when we are endeavouring to preſerve 
the Queen and Conſtitution, and all that is dear to us ? | 

Surely, my Lords, we ſhall. Nor is the fri& Conſequence that your 
Lordſhips find in this Clauſe, always necefary in Caſes of this Nature: 
But I was willing to ſhew it here, that "ou ordſhips may ſee with what 
Juſtice this was made the great Topick w | 
ſbips; and to couple ſuch Tnferences with Innuendos, as if both were the 

As for taking one Part of one Sentence, and another Part of another, 
whoever makes a Concliſion in Logick ever does it; and only then does amiſs 
in it, when in doing it he _—— from the proper Rule, and where the 


C:nſequence is not jufl ; which 1 have fhewn is not the Caſe here, and No- 
body has attempted to make out that it 15. 


'Tis as little to the Purpoſe what is ſaid, that he has not reſtrained this 
to Perſons of the HIGHEST CHARACTERS AND STATIONS ; 
which I ſhewed ſo fully before, that it has been thought more adviſable 
to pretend I admitted what I believe I plainly diſproved, than to offer any 
Anſwer to my Reaſons. 

. 1] only add, that tis net pretended, that there is one Nord in the Ser- 
mon that looks like the lea/? Hint, that only Inferior Officers were meant; 
and 'tis plainly ſbetun that others were intended: And then the Doctor's 
Excuſe amounts, at beſt, but to this: He has indeed ſpoke in reproach- 
ful Terms of Magiſtrates in general, he has pointed to thoſe that have, 
and thoſe that beſtow the Honours of the Church, and Places and Prefer- 
ments in the State; he has pointed to the CH; his Reaſoning, when he 
ſhews the Malignity of the Sin from Examples of Perſons of Charadters and 
Stations is the ſtronger, the Greater theſe Perſons are, as the Examples of 
the Greateſt are the moſt Contagions , but yet he relies upon it, that ſince 
the general Mention of Perſons of Characters and Stations takes in the 
Meaneſt as well as the Greateſt, *tis not to be doubted but the all-diſcerning 
People, eſpecially when ſufficiently fired and enraged, will reſtrain the Words 
to the moſt innicent Meaning, and apply them only to inferior Officers, Con- 
fables, and thoſe in the neareſt Degrees to them. 

This is the Sum of this notable Excuſe, 2 

Let this therefore, where, by bending their united Force againſt it, 
they ſeemed to have the greate Hopes of making ſome [mpreſſion, ſerve 
for the Specimen choſen by themſelves, of the Hardſhips of Inferences = 
Innuendos in this Charge. 

The Third Clauſe, ** That he chargeth her Majefly, and thoſe in Au- 
© thority under her, with a general Male- Adminiftration ; The firſt, 'T hat 
he ſugge/ts that her Majejty's Adminiſtration, bath in Eccleſiaſtical and Civil 


*\ for High Crimes and Miſdemeanors. 


| over all the * and make an Appeal to the People, not o 
e 


ereupon to declaim againſt Hard- | 


(822) 
| after what har been ſaid, and is tnanſwered, it would be but loſing Tim: 
to attempt to make them mote plain. 


And their Defence, and the Books and Pamphlets read on this Head, 
are not to the purpoſe. 


For ſure, the ſhewing that there have been ſome Paltry Scrib lers, few 
in Number, many long fince dead, ſome mad, ſome that have undergone 
the infamous Puniſhment of the Pille, moſt of them proſectitd or an- 
#nown, does not prove that there are Seminaries for the open Profiſſion of 
thoſe Blaſphemies and Impieties; much leſs, that they are ſuffered by the 
Government, or that their Follies can be called an open Violence upon the 
Church, or their Faults made the general Character of the Nation, and 
charged upon the Qucen and her Adminiſtration. 

When a ſcandalous Book is publiſhed, or contagious Sin committed, any 
Subject who has a real Zeal to prevent the Miſchief ſpreading, may appl 
to the proper Magiſtrate to ſuppreſs it; and if inferior Magiſtrates negl 
their Duty, may ay the Complaint, againſt them and it, to their Superters. 

But is it to be endured, in any eſtabliſhed Government, that a Man paſs 


againſt the Offenders, but againſt the Magi/trates too? K 

This is properly F#ion, this is invading the Royal Authority; *tis, in 
the Doctor's own Words, A rebellious Appeal to the People as the Dernier 
& Reſort 90 Tuſtice and Dominion ;” tis erefting a Popular Tribunal, where 
— only SCRIBBLERS, but the EEN and her AUTHORITY are to 

try'd. TA 

The Doctor indeed pretends.that his Zeal was only againſt thoſe Ofen- 
ders, and ſuch as keep not within the Bounds of the Toleration-ARt ; that 
his Warmth of Speech, was only to ſtir up the Magiſtrates to put the 
Laws ſtrictly in Execution; and he folemnly proteſts he intended no Reflec- 
tion on the Qucen, or her Min ſtry; that by the Dangers of the Church, he 
meant only thoſe Fudgments, which the juſt Anger of a provoked God might 
be reaſonably expected to inflict on ſo wicked a People. 


I can't pretend to repeat his y Words, but I apprehend this to be 
his Senſe, and beg Pardon if I miſtake his Meaning. 


My Lords, I am amazed at the Doctor's S-lemn in rg I will 
avoid hard Words as much as 1 can; but if, when he calls God to fx; in 
ſo folenin a Manner, he ſhpuld then ſpeak without Foundation »f Truth, 


plainly againſt bis Sermon, and be even then uſing the little Arts of Evaſion, 
and diverting the Queſtion, inſtead of that Sincerity which ought ro accom- 
pany ſo ſolemn an Oath, I leave it to your Lordſhips to give a Name to ſuch 
Behaviour, 

Is it poſſible to ſay he intended not to refle? on the Adminiſtration ? 

Give me Leave to read to your Lordihips Two Pages in his Sermon, to 
which I before referred; and be pleaſed to obſerve, as I go along, how 
much they are applicable to known Authors, or the Dead, to Aſgill, the 
Obſervator, the Review, or other J/riters, that he has made ſo thy u 
Collection out of; or to Atheiſts, or Diſſenters exceeding the Limits pre- 
ſcribed by the Toleration; or to Occaſional Conformiſts, Dilſenters too in the 
main, but when the wv, 27 of a Place calls them to Church ; and your 
Lordſhips will have one Inſtance of his Sincerity in his Solemn Proteſtations. 
« 2. Secondly. In regard to the Neid, What a vaſt Scandal, and 
Offence mult it give to all Perſons of Piety and Integrity, to ſee Men of 
Character and Stations, thus Shift and prevaricate with their Principles, 
and ſtarting from their Religion upon any Occaſion of Diſſicu iy or Trial, 
and like the Diſciples, flying from, and forſaking our Saviour, when 
his Life Jay at Stake? To ſee Men's Opinions fit as looſe about em 
as their Garments, to be put on, or off, tor Convenience? What can 
urwary Perſons conclude from ſuch Tergiverſation and Hypocriſy but 
that all Religion is State-Craft, and Im ure? That All God ineſs is 
Gain; and that the Do@rines of the Church lie not ſo much in her 
Articles, as her Honcurs and Revenues ? Without doubt, this Modern 
Latitude, and infamous Double Dealing, as it can proceed from nothing 
but the Tanks? Atheiſm, ſo it muſt propagate it whereſoever it goes; 
and 'tis not to be queltioned, but that the N 7 Increaſe, and Im- 
e pudent Appearance of all Seis and Hereſies in this Kingdom at preſent, 

beyond what was ever known in former Ages, is chiefly to be attri- 
buted to it. But this Crime is as pernicious to Human Society, as Re- 
ligion; for it deſtroys all-common Honefty, Faith, and Credit in the Marid, 
and, in the Place of it, fets up an Univerſal Trade of Cozenage, Sharp- 
ing, Diſſimulation, and downright Knavery. For, what Dependance 
can there be upon a Man of no Principles? What Truft in Equivocations, 
© Evaſions, and Lyes? Nor indeed could any one be ſuppoſed fo ſottiſh, 
& as to place the leaſt Confidence in theſe Mem, did they not batt their 

Hoek, and cover their Treachery with the ſacred and plauſible Pretences 
of Friendſhip, whereby they are capable of doing much more Miſchief, 
than a bare-faced and profejs'd Enemy. In what moving and lively Co- 
lours does the Holy P/a/mi/t Paint out the crafty Inſidiouſneſs of ſuch 
wiley Volpones ? With dns, lays he, is therein, Deceit and Guile go not 
e out of their Streets. For it is not an open Enemy that has done me this Diſ- 

honour, for then I could have borne it: Neither was it mine Aduerſary that 
& did magnify 3 againſt me, for then, peradventure, I would have hid my- 
&« ſelf from him. But, it was even Thou! my Companion, my Guide, and 

mine own Familiar Friend. We: took ſiueet Counſel together, and walked 
in the Houſe of God as Friends. There is no Fait fulneſs in their Mouths, 
their inward parts are very Ii ictedneſi; their Throats are open Sepulchres, 
and their Words are ſmoother than Oil, yet be they very Swords. Like Joab, 
they pretend to ſpeak Peaceably, and ſmite Us mortally under the Fiſth Rib. 
& 3 .Thirdly, With regard to a Man's ſelf, it is hard to diſtinguiſh, whe- 

ther our _ Brethren prove themſelves Guilty of more exceſſive Kna- 
C wery, or Folly, For whatever theſe cunning, temporizing Politicians 

may think, they will find, after all their S$hyufling and Compliance, that 
the plain Road of Truth, Honeſty, and Integrity, is both the moſt Pru- 
dent, as well as the Safeſt Way they can follow, and that the J/iſdom 
&« of this Morld is as much Fooliſhneſs with Men, as 'tis with God. For 

certainly there is no Sin that ſo much Diſappornts its own Ends as This 
does. 3 the Man may obtain the preſent Advantage he has in 
« Praſpect, by relinquiſhing his Old Friends and Principles; but is 

ever ſuch a Mercenary Convert received heartily into th: Baſom of his 
formgr Enemies? Or, are They ever found ſo Credulous, and Good- 
natured, as to Forgive, and believe ſuch an Apo/tate Cordial, and Sincere 
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& petrayed his own Party for the little ſordid Lucre of a 5 
10 party og again EE be Retro 2 whenever the JVind ſhall Chr, 
| uch a Faiſe Brother may ſerve the N Turn of Ris 

ool; to flatter and 


when he has done. Such a wr/c 
« ::0r8Play, they Barter and betray their Friends, only to ſell themſelves. 


Faves into the Hands of their Enemies, who ſhall traut them with more 
&<. Jnfolerices Diſdain and Tyranny, than honeſt 
| © tnpt, il they don't go the 
though never fo 44 and abſurd, and run from one Extreme to a quite 


„ Gontrarys Thus little, thus 
= — thus execrable is the Traytor, and Double-Dealer in the Sigh 


the whole Lengths of their ug Pan at nothing, 
, thus adieu, thus contempti ble, thus fer- 


not only of all honeft Men, but the moſt profeſſed Knaves, and Hypeerues 
« Ws cannot but have a Tait Regard and Yeneration for a Man of Sa- 
and. Probjty, that upon all Occafiens is true to himſelf and his Cauſe; 
4e is above the Threats, as well as Flatteries of this World, ſtill tru/feng in 
<« his God, and his own Jntegrity and 42 Heſpiſing his Intergſ or Suc- 


= cejs, and is under all Circumſtances like that God, and Religion he be- 
„ [;eves and ſerves, without Saget or _ of Change, but is the ſame 
arther, 


« To-duy, To-morrew, and for ever. theſe Falſe Brethren cannot 
« be more odious to God and Mean, than they are to themſelves, who are al- 
« ways a Self-Contradi#tion, full of Confuſion and Perp 
<« haunting themſelves, the wor? of Demons, maintaining an irreconcileab 
% Mar betwixt the outward and inward Man, Cinformifts in Profeſſion, 
« Half- Conformifts in Practice, and Non- Conformifts in Judgment. Such a 
« Mixture of Inconfiflency and Nenſenſe, that any one that has the leaſt Spark 
© of Con cience, or on, muſt renounce and dete. But this diſmal Ef- 
ify, that it quite damps and extin- 
« guiſbes both, quenches the Holy Spirit of God, and crucifies his Son afreſh, 
and as it a Man void of Shame, generally (without a miraculous 
„ Converſion) leaves him incapable of Repentance, and both damns him here, 
and hereafter 3 and as he choſe it in this World, appoints him in the next 
his Portion with Hypocritet, and Unbelievers, with all Lyars, that have their 
« Part in the Lake which burns with Fire and Brim/lone, with the Grand Fu- 
tler of Felſheed, the Devil and his Angels. And ſo here we leave our 
% Falſe Brethren in the Company they * 1 keep 8 with.“ 
To go on. Is that true, that he only calls upon the Magiftrates for Fuſ- 
tice upon theſe Offenders ? | . 3 
If his Intent really were to exbert the 0 (6 e whom he preach- 
to put the Laws in Execution, one would expect to find it vehemently 
preſſed under the Fourth Head, where he undertakes to ſhew what ſhould 
be. the Reſult of all; but I have ſearched carefully, and can find nothing 
there, nor any where eſe, of any ſuch Exhortation. 
'T here is indeed a Calling upon the Paſtors of the Church, who were not 
preſent, to thunder out Anathemas againſt Schiſm ; which could not be to per- 


ade thoſe Paſtors that did net hear him, but to condemn their Remiſſneſs to fe 


the People that did. But all the reft is to the People, to adbere to the Funda- 
mental Principles; to watch again, MARK AND AVOID, thoſe that 
diſert them; to give Place BY SUB. ECTION, no not an Hour ; to depiſe 
ſneaking, ſhuffling COMPLIANCES, and put on their BRAVEST Reſelu- 
tions, which the PRESENT whey men There is a denouncing Mes to 
the fearful Heart and faint Hands ; a ſhewing the Perils and low Eflate of the 
Church, that her Sons deſerted her, that fhe lay bleeding 9 ber Wounds ; thather 
Adverſaries were CHIEF, and her Enemies AT THAT TIME proſpered. 

Is / i the Language of one, that is only laying before Magiſtrates the 
Abuſes of a few inferior Perſons, within their Power, ſubject to their Au- 
thority, and whom they could eaſily cruſh, and deſiring thoſe Magiffrates to 
correct them? 

In ſhort, Is it calling upon the Magiftrates, or upon the People, for Fuftice? 

Again: 
Dangers of the Church are only ſuch as arife from the Sins of the Nation, 
but net in the leaſ from her Majefly and her Adminiſtration. 

Let any one caſt his Eye upon the Sermon, or upon the Dedication of 
that preached at 88 and try how the ſeveral Expreſſions ſuit this Scheme; 
and he will ſee, the Doctor had nothing of it in View then, but that 'tis 
contrived ſince, for him to pretend now. 5 

What Dangers of the Church and Conſtitution he means in the Sermon, is 
too plain to be ſhifted off by a Proteſtation : He tells you expreſsly what the 
are, and from whom ; from Men, whom. he.deſcribes as being in the Admi- 
ni/tration, who undermine and betray the Church, and enable others to deſtroy it; 
Go are ſuch as he apprehends, not from the Hands of God, but from the 
Tieach ry and Violence of Men. Het 

Accordingly, the whole tends to Air up Anger, Indignation and Fury againſt 
thiſe Men; not to move Humiliation and Prayers to God, to avert thoſe im- 
pending Judgments. ' 

But poſſibly he may expect to be wderfioed, not of an immediate Ven- 

cance of God, or his delivering us into the Hands of a Foreign Enemy, 
[0 his permitting wicked Men at Home to overthrow the Church. 

If we take it to be fo, this ſolemn Proteſtation is a mere Evaſion, and a 
ſhijting the Breſtion. 3 g 

'Tis true, the Overthrowof the Church and Conſtitution is the heavieſt Fudg- 
ment can befal us, and if it does happen, muſt be accounted the 42 of Di- 
vine 4 puniſhing us for our Sins, All National Puniſhments are cer- 
tainly the more immediate As of the Fuftice of Providence ; and the [»/tru- 
ments made uſe of to bring them about are very often wicked Men. 

The Prophane Mriters, the Atheifts, the Abuſers of the Taleration, the Vi- 
lifers of Holy Orders, of the Church, and of Chriſtianity, and other wicked 
1. may have given great Provecations to Almighty God; and if I ſhould 
ſay ſo great, as may give juſt Cauſe to fear a 42 upon us, that may 

e Queſtion is, What Hands 
are about to execute this Juag ment upon us? Me charge him as repreſenting 
the Church in Danger under ber Maje/ly's Adminiſtration ; as ſuggeſting that 

eftruttion of 
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whaever whether ber Moajefly, and ber Mini/try 
any others, chat immeuiat ; ng it upon us. 2 | 2 
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1 inſtead of Safer ing, is evading, and Zzuerting your Lorg: 
ſhips Vie from the Perſons he charges to be working the 29 22 


upreme Diretter and Over-tuler of all the Actions 


and Deſigns of Men. As if the Reflection n the Queen and her Admin:.. 
ation were the leſs, for ſaying, that thy are the Jnftruments in the Hand 
of God to ſcourge the Nation for its Sint, and to execute Nis e 1 
overthrowing the Church and Conflitutivn. ee 5 
So that I am afraid, this Parr of his Solemn Proteſtatiän is either fat; 
or evaſive, or both. 8 | R 


ener ee | 
o what I o to your Lordſhips on 1 keeping up Diſtine. 
tion of Faction: pry ho? 2 | * * 
I deſire to add the Weight of One Authority, out of the Excellent Sermon 
preached by bo. moſt Reverend Prelate, my Lord Archbiſhop of Tord, and 
produced by the Doctor. 9 | 
The Words are theſe: 1 
They are Factious, they are Settefs up and Abetters of Parties, who 
<* endeavour to deſtroy, or unſettle, or diſparage, or in the leaſt hurt or 
« weaken the Government, and the Laws as they are eſtabliſhed ; let the 
Principles on which they go, ot the Pretences they make, be what they will. 
Whether the Doctor hath not endeavoured in the higheſt Degree to di/- 
age the Government, and conſequently to weaken it, your Lordſhips will 


udge. 
Ks to the ocher Clauſes, they have offered very little, and I will not re- 
what I ſaid before. | 

Only I would take notice, that under the Head of up to Arms, 
ſomething was urged by the Counſel, in relation to what I ſaid upon ſome 
Texts of Scripture, but ſo entirely miſtaking my Meaning, that I think 1 
r therein. 

As for perverting Scripture ; | 

1 he Counſel . ny pretend ſomething or other to be the 27/- 
take of the Printer, without ſaying where the Miſtake is, or how they w 
have it read. | 

Pl tell your Lordſhips what the — is; it is Printing the Second 
Chapter of Lamentatiom inſtead of the Firſt, and Miſplacing the Referen- 
ces to Lamentations and Zachariab; |which I ſcorned to take Advantage of, 
and, in what I ſaid, refify'd. 

But this ſerved for a Shew of an 2 

They ſaid ſomething more on this Head, but not to what was my Ob- 
jection ; but promiſed the Doclar ſhould clear all. 

My Lords, I think I might reaſonably here put an End to the Trouble 
I am giving your Lordſhips; but that I apprehend ſome Things which fell 
from the Doctor, and which have not fallen in my way already, may be 
proper to be taken notice of, ſo far as concerns what is within my Province. 

I own, his Speech was extremely well tumpeſeu, fitted not ſo much to in- 
orm (his Caſe would not bear that), as to move, (wherein his Hopes were 
more juſtly placed;) not ſo much to fate the Queſtion, and clear it, as to 
divert it: All the plauſible Topicks were laboured, and all the nts that 
preſs'd hardeſt upon him, and " required an nn d over in Silence ; 
the Whole framed to give the Paſſions Maſtery over Reaſon, and to induce 
a Perſuaſion, that ſo good, ſo excellent a Man as he painted himſelf, that has 
ſo many Virtues, ſo great Sincerity, ſo true a Zeal for Religion, could not be 
Guilty of this Charge, tho“ plain rome upon him: The Prote/tations were 
/irong and bearty, and ſuch as will read well amongſt the People; clear of 
all thoſe qualifying Clauſes, that might perhaps have made it fruit better with 
the Truth of his Caſe, but would have had the Inconvenience of giving to 
the Readers Suſpicion of Guilt. An agreeable Concern for Religion and Vir- 
tue ran thro? all; which will always ſtrike an Audience, and ſeems intended to 
makes ſome Amends for the Rage and Fury, and Zeal for Party in the 

mon. 

I only wiſh, for the Doctor's Sake, the had preſerved a little 
more Regard, as well to what was fit to be ſaid here, (where the Truth of 
the whole Matter is known) as to what was fit to be ſaid abroad, and gi- 
ven it a little more Reſemblance of the Doctor and his Sermon; That he had 
not calculated ſo many Parts of it for an Appeal to the People, and to obtain 
their Acquittal upon his own Word. And I muſt needs ſay for myſelf, (tho 
my liking, or diſliking it, is of very little Moment) had it had fewer and 
bf. Solemn Appeals to Almighty, or more Truth, or I known leſs of the 
Matter, 1 ſhould have liked it much better. 

He begins with making his Order, the Church and Chriſtianity to be con- 
cerned in the Cauſe; intending it, I preſume, to be underſtood abroad as 
a Charge upon his N in his Perſon they arraign all theſe. 

But 1 ſhall not pretend to follow him throughout the whole Speech, 
only point out ſome Fallacies in it. 

My Lords, Great Regard is to be had to the Mord, much more to the 
Solemn Declaration, much more to the Oath of a Clergyman, when he is free 
and unbiaſs'd. 

But when he fands in Judgment, when the Red is over him, when there 
is only ene way open for Eſcape from the juſt Puniſhment due to his 
Crimes, by proteſting his Innocence; neither his Word, nor his Declaration, 
nor his Oath is to be regarded. ; | 

That Mecth:d will acquit all that are accuſed ; and the 4% Conſcience any 
ſuch Wretch has, the re and eaſier will be his Eſcape. 

And therefore your Lordſhips will judge, by what the Doctor has taught 
the People, what he has publiſhed, and not by what he pretends to be, his 
Intentions in doing it. 

He makes Complaint of the General ty of the Charge, that it was ſuch 
that he &new not where it would point. t 

My Lords, Suppoſe we had followed the more common Way, and ſet forth 
all the Paſſages we have read, or the whole Sermon and Dedication verbatim, 
(as we might have done) without pointing out what we objected to, or 
why ; had that left him leſs in the dark? It was therefore more for his A- 
vantage, that we ſhould tell him the particular Pomts we would inſiſt upon, 
than if we had left ourſelves at Liberty at the Trial, to make as many 
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her Majeſty's Adminiflration, in Chu: ch and State, tends to the 
the Conjlitution ; and conſequently, that the Hands of thoſe in the Admin:- | Points as we then pleaſed. 
Rtration are about to execute ſuch Judgment And be ſolemnly proteſts, he ap- He lays it down for a Rule, That the higher the Charge is, the more clear 


prehends no Danger but from God. e the Proof te be. 
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not denied to be his. 


Lords, The Proof here is indiſputable ; the Sermons and Books are 
nd theſe are all that frifly make the Evidence in 
the Caſe ; the reſt is but Argument, and ſhewing them to be Libellous in 
the Particulars in the Charge. 

But take Proof in a larger Senſe, ſo as that it may extend to the Rea- 
bring upon the Evidence, and to the making good the Charge, as in this 
Caſe is perhaps not improper : | 7 

I have no Reaſon, in reſpect of this Charge againſt him, to conteſt his 
Rule, becauſe the Prof of it is clear in that Senſe too. 

But yet, for the ſake of Fuftice, I ſhall take the Liberty to ſay, that, 
as apply'd to this Caſe, it is a ballacy. 

Hi fort of Prei ariſes from the Senſe and Doctrin- of his Books. 

And, I preſume. the Doctor cannot hope, that becauſe this is charged 
to be ſo hg, a Crime, as Defaming and Undermining the Government, any 
more favour«ble Meaning is to be put upon his Words, than if it were the 
leſs C: ime of deraming a Private Perſon ; or that your Loraſhips ſhould not 
underſtand in this Caſe, (that which every body elſe that hears it, under- 
ſtands) and which your Lo- dſbips would have underſtood, if it had not en- 
dangered the Government. 

[ own, I cannot comprehend why your Lordſhip: ſhould be more ſhy of 
Defending the G vernment than a private Reputationz or moſt afraid, of 
conſuring that which is infinitely the mt dangerous Conſequence, if it 
eſcape Vncenſured. 3 

On the contrary, in the Caſe of thoſe Things which tend to che Over- 
throw of the C:n/titution, where the Rules and Methods of Inferzor Courts 
cannot apply a proper Remedy, your Lerdſbips (upon the Impeachment of 
the Commons) may. Let the Contrivance lie never ſo dec, be never ſo art- 
fully wrought, when it ſtrikes at our Al, it would be abſurd to ſay, the Com- 
„ons may not bring it to the Bar of Juſtice, and your Lordſbips prevent its 
Creadful Effects, and give it the Puniſhment it deſerves. 

My Lords, without that Power, your Cen/ticution were weak and pre- 
ca ies. 


THE Doctor obſerves in what manner the Charge againſt him is ſup- 


ported, not by expreſs Sentences of his, but by [nferences, and Joining inde- 


pendent Sentences, (as to that part I have conſidered it 1 and he 
ſcems to expect, that if he were Guilty of Suggeſting and Maintaining 
the Things charged upon him, the Lee might as eaſily be point ed to in 
his Sermon, as the Doctrine in thoſe he produced ; and that bare reading, with- 
cut a Comment, wou.d cenvict him. 

No, my Lords——Even Doctor Sacheverell is not yet arrived at that 
Pitch, as to arraign the Government ſo directly and openly, as to preach a 
general Doctrine. : 

This Fallacy ſeems very groſs. ; 

For is it reaſonable to think, that a Man that intends to dingy the Go- 
vernment, to expoſe an Adminiſtration, to fire the People, to raiſe Sedition, 
{hould ſpeak direfly and plainly? No—he is to cover his Deſign even 
from thoſe he is to draw in; he is to pretend Zeal for Religion, inſinuate him- 
ſelf by degrees, not fact his Hearers at ff with a Declaration againſt a 
2 they are fond of ; he muſt pretend Zeal for her * 1 to preſerve 
their good Opinion of himſelf, while he is doing that which by degrees will 
alienate their Affections from Her. This he muſt do, though there were none 
to puniſh, and to prevent the daſhing his own Hopes of Succeſs. But 
when he knows that the Power of the — rang he is to revile and rail 
at, is over him, and at hand; that is a farther Reaſon for Caution: Therefore 
in ſuch Diſcourſes, dark Phraſcs are to be ſtudied, confuſed Deſcriptions will 
be frequent, with-a perpetual Perplexity of Expreſſion, between ſaying what 
his Raxcour will not let him with-hold, and with-holding what his Fear will 
not let him ſpeak out. Schemes of Speech are to be contrived, that have two 
Meanings; the one more obvious and plain, to have its full Effect upon the 
People; and the other (that will occur to nobody elſe) a Reſerve to be offered 
to a Court of Fuſtice. This is naturally to be expected in Seditious 2 
But if your | Lordſhips will paſs this by, which has ſpoke infinitely more 
plain and audaciouſly than any other (I believe) that ever ſo pu lickly 
dared Authority, your Lordſhips may expect to ſee a new Diſcourſe from 
the Doctor, where Sedition, that had but a very thin Diſguiſe in this, ſhall 
there have none at all. f 

And this may ſcrve for an Anſwer to what is urged from his zealous 
Expreſfins for the Queen; for if the whole Diſcourſe have quite another Ten- 
dency, it is plain that thoſe are only Parts of the Blind and Diſguiſe. | 

He complains, I hat he is accuſed fer what he has omitted, as if done with 
Defizn ; and his S lence is made criminal. 

My Lords, I was the Perſon that took Notice of his Omiſſions, but I 
did nat make them a Part of his Charge. 

Indeed, when he in his A=/wer proteſted (as now he does more ſolemnly) 
his Lyalty, I took that Profeſſion into Conſideration, as a part of his De- 
fence, which I ought to take notice of. 

I had learned, that the beſt way to try the Truth of Falſity of Preten- 
drs to Virtue or Religion, was by their Fruits. 3 

Accordingly I conſidered his Management of bis Text in this Sermon, 
how agreeable it was to ſuch Profſſi-m, and to ſee what Fruits of Loyalty 1 
could find there. ; : 

And your Lordſhips will now apply thoſe Obſervations to his ſelemn Ap- 
pralto God before your Lordſhips, that his Intentions, in that Sermon, were to 
rent his EES IT ENDEAVOUR for the Security of ber Majeſty. 

I ſhewed your Lordſhips, that he omitted the only true Netten of Falſe 
Brotherhood in State, which took in the ee and Diſaffected, tho his 
ent led to it; that he had omitted to make the proper Uſe of the Doctrine 1 
P. ive Obedience, which was to preſs Ob:dience and Submifſon TO HE 
AA JE STT, though the Day and the Doctrine ſeemed both to fe- 

uire it. 
: That he had \.t vp ansther N.tion of Falſe Brotherhood, which I ſhewed 
to be, upon his cen Principles, wrong. ; a 

By h./e I try'd his Pretences, and ſhewed, that if they were ſincere, this 
B hiviour was ungcceu- table; but if he were at Heart for the Pretender, I 
mad: it manifeſt that all his Procedure was juſt ; nay, that even his No- 
ticn of Falſe Brotherhood was right to him that was of that Mind, and 
that Eis Applicatt:r of the arſt of Lamentations was exact and fine upon that 
Suppcſition, which is never to be ju/ificd or excuſed on any other. 

This I then preſs'd no farther, than to ſhew that his Sermon had in it no 
Fruits of that Lia ty which he preten9cc. 

Ver. V. 


for High Crimes and Miſdemeanors. 


Pies 


But I may make a further Uſe of it now, as a plain Contradidton to 
his 1 Declaration. 
or has he pretended to give any Anſwer to this? 
Was I wrong in my Notion of Falſe Brotherhood, or was he right in 
bis? Has he made that Uſe of Paſſive Obedience, as to preſs Subm . ſſion 10 
the Queen from it? Has he not let the _—_— ape, tho' his Text 
led him to ſpeak againſt them, and advanced a wrong Notion of Falſe 
Brotherhood merely to fall foul upon thoſe that juſtify the Reſiſtance in the 
Revolution, and cut off thereby every Colour of itle to the Pretender? Or 
does he offer to reconcile that Proceeding with his Pretence ? No- And then, 
tho“ bare Omiſſion were not a Fault, yet I may now aſk, Is that Omiſſion 
conſiſtent with his Prote/tation of an Intention to exert his de Endeavour, 
for Security of the Queen? Did he exert or intend to exert his be Endeavours, 
that omitted things ſo very obvious? Nay, where does he ſhew that he 
has exerted any ſuch Endeavour at all ? 

On the contrary, he has fallen into the Methods uſed by thoſe that are 
againſt her Majeſty, to undermine and weaken her Title, and to diſparage 
her Government, and to render it o4.ous to the People. 

He complains that where he preſſes Obedience to xs Queen, we ſay he means 
the Pretender. 

My Lords, It was one of the Omiſſions that I urged againſt him in the 
manner I have ju{t mention'd, that he no where preſſes Obedience to the Queen. 

Does he think it had not become him to ſhew where he did preſs it, if 
he could ? 

Or what Name does he think is to be given to his taking it fer granted, 
that he had done that, which it was expteſly charged he had nt done, and 
which he cannot ſhew he has? 

He ſeems to complain of ſome Expreſſims that have been uſed againſt him 
by the Managers, as not becoming this Place, or his Order, 

My Lords, I hope we ſhall always demean ourſelves with J Reſpect 
towards your Lordſhips. 

And as to him, he is to conſider, that there is a wide Difference between 
what a Private Man ſays of others, much more of his Governors, in Conver- 
ſation, or in popular Aſſemblies, and what is ſpoke of an accuſed Perſon at his 
Trial. In the former Caſe, it is not fit to ſpeak ill of them, that which is 
true; in the other, the Crime is to be repreſented as it is, and the Perſon is to 
have no Reſpect paid him that ſhall any way tend to prevent ſhewing the full 
Enormity of the Crime in all its true ROE And if any thing has been 
ſaid, which otherwiſe his Orders would have ſecured him from, * him re- 
member that his Crime deprives him at this Time of that Protection; where 
"ris one Aggravation, that he has abuſed his holy Function; which it was the 
Buſineſs of the Managers both * and to make out. 

He complains that there is n» Allowance made to a Miniſter rebuking Vice 
and Irreligion with Zeal, when he happens thereby to be carried into an Expreſ- 
fon not welkguarded. 

My Lords, His Zeal is levelled more at Perſons than Crimes, he mentions 
not falſe Doctrines to confute them, nor the Faults of thoſe that hear him, 
that they ang amend them ; but rails at Perſons abſent to expoſe them ; 
and raiſe the Paſſions of his Auditory againſt them; His Zeal 1000 to hunt 
out Faults, for an Occaſion of Complaint ; to magniſy whatever is amiſs, and 
— all home upon the Government ; departing from the Office of an Am- 
baſſador of the Prince of Peace, and preachin Katie and Rebellion. 

And in ſuch Caſe, his Orders are ſo far from being an Excuſe, that 
they are an Aggravation ; when he who ought to preach Peace, Long-Suffer- 
ing, Gentleneſs and Submiſſia, foments Diviſions, creates Fealouſies heightens 
Animeſities, and diflurbs the Government. 

But where there is a Sermon truly tending to promote Religion and Vir- 
tue, God forbid that any incautious 1 in it, tho' juſtly exceptionable, 
ſhould be laid hold on as an Occaſion to puniſh the Preacher ; it has not 
been done, nor, I think, ought to be. 

Yet when a Miniſter e aide to go out of his May, and to edle with 
the Government, he ought to be more than ordinarily wary in his Expreſ- 
ſions, ſince his Character gives his Reflections greater Wei ht and Force 
with the People, and his Errors will therefore do the greateſt Miſchief. 

And this Man that Profeſſes to preach Politicks, and laughs at thoſe that 
tell him 'tis his Duty to preach Peace, and is inflaming the People againſt 
their Sovereign, muſt not think himſelf entitled to that Favour. . 

I own I am very well pleaſed to hear the Doctor's Declaration in Fa- 
vour of the Sucefo in the Houſe of Hanover, and his earneſt Prayer for 
perpetuating it. Becauſe, whenever our Sins ſhall be the Occaſion of our 
loſing the be/t of Queens, the Security of our Religion and Liberties for our 
Poſterity depends upon it. 

But Ia little wonder, that he appeals to God, that in this Sermon he had 
ſincere Intentions to exert his * Endeauours for the Security of the Queen, and 


the Proteſtant Succeſſion. I hope he is hearty for both, but ſure, his bet 
Endeavours for them are not exerted in this Sermon. 


As for the 1 I have ſpoke already. 

'As for the Succeſſion, I own myſelf entirely at a Loſs, in what Part of 
the Sermon it is, that he has exerted any Endeavour at all for the Security 
of th: Prot;/tant Succeſſwn : J do not find any thing that I apprehend can 
concern it, except that Place where he ridicules the Notion of any Right 
to the Crown but an Hereditary Right. | 

THE COUNSEL having in great meaſure declined that Head about 
Wreſtling and perverting divers Texts and Paſſ'ges of Holy Scripture, and 
ſeeming to promiſe that the Doctor ſhould give S2tisfa#ion therein; I was 
in great Expectation of his Performance there; but am miſerably diſap- 
pointed, and cannot but be in ſome Confuſion for the Doctor, tho C 
ſeems to have entire Satisfaction in himſelf. 

His Conduct upon this Clauſe, from firſt to laſt, amazes me. 

His Anſwer put in before your Lordſhips to the Charge of the Com- 
mons, is throughout evaſive and reflecting; but in this Part of it there is a 
Maſter- piece of Equivecation and Malice, to avoid either confeſſing or de- 


ming the Charge, and to caſt an Odium on the Commons as P 
the Clergy. : er ſecutor's of 


The Words are theſe: | 
„Hard is the Lot of the Miniſters of the Goſpel, if, when they cite 
e the Word of God in their general Exhortations to 2 and Virtue * in 
„ Reproof of Men's Tranſgreſſions, or where they are lamenting the 
* Difficulties and Conflicts with which the Church of Chrift whil Fmili- 
“tant here on Earth, _ always ſtruggle ; the ſeveral Texts and Paſſoges 


5 by 


* 


— ere? 7]‚§;—2 oa 


40 them cited, ſhall be ſaid to have been by them meant of particular 


made b 
« for High Crimes and Miſdemeanors.” : 

.. Theſe in the. Words of * * * ; * give me leave to aſk, Do 
. deny, or do they confeſs t arge? | 
74 gy res — Bol are an Appeal to the Paſſiini of the Pe-gle, amongſt 
whom it has been ſo indu/iri-ufly and irregularly diſperſed. eee 
Vet I dare ſay every unwary Reader took the Doctor to have den) d this 

Charge, and felt ſome Indignation againſt the Commons for making it. 
My Lords, he has now come upon his Trial, he has been charged home 
n this Head. | | 
| And permit me to ſay, there cannot be a heavier Charge upon a Mini- 
fler of the * * nor more affecting to any one that has not abandoned all 
Pretence to Common Hongfly. 3 
Give me leave to mention ſome of thoſe ſolemn Words, wherein a Prieſt 
receives his Orders. Receive the Holy Ghoſt, for the Office and Work 
„e Prieſt in the Church of Ged; and be thou es 
* bad of God, and of his Sacraments, in the Name tf the Father, 
« Son, and of the Holy Ghoſt.” ; : 

This A « committed by a Prie/t, is betraying that 
facred Tri repoſed in him with his holy Orders; tis forging the Autho- 
rity of God, tis aſſuming a Superiority over the inſpired Writers, if not 
over Him that inſpired them. | " 

The Doctor therefore, that is ſenſible (as he ſays) of the Load of Guilt 
end Infamy of the Charge of the Commons lays upmn him, and whereof this is 
ſurely the heavieſt Part; What does he ſay to this? X 

He ſays, If he be guilty he is t anſwer it at another Tribunal, where he is 
to be judged by thaſe Scriptures. 

My Lords de e is G anſwer at that great Tribunal for every Branch of 
this preſent Charge. 

But is this all 5 Is he negligent 15 — 2 in no other Inſtance but 
this, that is the tenderęſ and moſt affecting 

Or will he thus ins himſelf up for a Falfifier of the Word of God, and 
yet have the 2 to hope for any Reputation, or any Capacity of doing 

ood in preaching it 
2 Is it — the Dignity of the Sacred Order is to be ſupported ? 

Is this the Cauſe of the Church, 25 _ CNY And are they wound 

up in the Fate of an [mpo/tor and falſe Prophet; 
" Pardon the Warmth 7 her ig his not ſaying a Word to the Charge, 
ll this. | 
W Lords, It is true (as the Doctor has ſaid) the Sacred Order, the 
Church and Chriſtianity are concerned in this Cauſe; but 'tis, that they may 
be claar d from the Reproach brought upon them by this unhappy Man. 

But if he be ſelf-condemned, if he dare not open his Mouth on this Subject, 
how dare he declare his Hopes, that thoſe of your Lordſhips, whoſe Studies 
more particularly lead that way, ſhould acquit him ? 22 

My Lords, He has made an Appearance before your Lordſhips in a manner 

very extraordinary, not only as in a Defence of a Proſecution, but as in a 
moſt ſolemn Act of Devotion, before the mo! Auguſt Judicature on Earth, 
appealing to a yet greater in Fleaven. ; 

ut with what Sincerity | what Candor ! or what Senſe of that which 

as done 
= amazed, that a Perſon in holy Orders, in his diſtinguiſhed Habit, 
before this awful Aſſembly, ſhould dare to take the tremendous Name of God 
into his Lips, and appeal to him for the Sincerity and Integrity of his Heart, 
at that very Time when he ſtands charged with this black Crime, and is 
neither able to repel it, nor has the Sincerity and Honefly to repent, to take 
Shame upon himſelf in the moſt publick manner, and to aſt Pardon of God 
and the World for it. | 

But while he can thus, with ſuch Aſſurance as your Lordſhips pos fon, 
and now fee, face out ſuch a Crime, and be equivocating and playing double 
with your Lordſhips, with God — and his own Conſcience ; 
what Regard is to he had to his moſt ſelemn Proteftations ? His manifeſt In- 
ſmcerity in this plain Point leaves him no Credit in any thing; and his havin 
taken the Abjuration Oath, 2 me not the leaſt Difficulty, after what 
have obſerved of his _— emn Oath before your Lordſhips. 

My Lords, The juſt Feneration we owe to the Divine Majeſty, (for the 
Doctor's Behaviour has made that now Part of the Caſe) the Honour of 
Chriſtianity, the Church and its Holy Orders, the Security of the preſent 
E/tablijhment and the Proteſtant Succeſſion, the Safety of her Majeſty's Per- 


; * ' 2 1 
* and Things, and ſhall be conſidered in the moſt criminal Senſe, 
. — be  foch Conſtruction, one Ground of an Impeachment | 


of the 


. gy 
ſon, the Quiet of her Government, the Duty we owe to her as our Sovereign, 


the Gratitude for her moſt gracious Adminiſiration, the Honour of our Pre- 
lates, the Obligations we are under to prevent Seditions and Tumults, to un- 
deceive the People, to quiet the Minds of the Proteſtant Diſſenters, and con- 
vince them the Toleration allowed them by Law is not to be taken away 
from them, to ſecure at preſent, and tranſmit to our Poſterity (as far as in us lies) 
our Religion and Liberties, and vindicate the Revolution (which is the Foun- 
dation on which they ſtand), and the Glory of our late Royal Deliverer, to 
whom, under God, we owed it; and to baniſh Sedition from the Pulpit, 
which is, and ever ought to be ſacred to Divine Purpoſes, REQUIRE the 
Commons to demand your Lordſbips Judgment on this Offender. 

But, my Lords, 2 obſerves 1 far rightly, that his Puniſhment is not 
all we aim at. bo og. 2 

No, my Lords,-----What we expect from your Lordſhips Juſtice, 7s, 
the ſupporting our E/?abliſhment, the preventing all Attempts to ſap its Foun- 
dation, and anſwering thoſe other great Pzrpoſes I have mentioned; and 
I hope the Clergy will be ixſtructed, not to preach the Doctrine of Sub miſſion 
in ſuch manner as to A the way to Rebellion, but to follow the Advice 
wt Example of my Lord Archbiſhop of York, rather than tread in the Steps 
of Doctor Sacheverell. : 

And we doubt not, but that thoſe to whom our Proceedings have been ſo 
induſtriouſly miſrepreſented, will ee and own the Favour ſhewn to this Man, 
in — manner of the Charge; and our Care for che Honour of the Church and 
Clergy, in fingling out for an Example for theſe impious Attempts againſt 
his Country, him that now plainly appears the Shame of his own Order. 

Lord Nottingham. My Lords, I dctire your Opinion, whether I may 
propoſe a Queſtion to the Judges here? i ; 

Thereupon the Lords, being moved to adjourn, adjourned to the Houſe 
of Lords; and being returned, and ſeated as before, Proclamation was 
made for Silence. 


184. Tie Trial of Henry Sacheverell, D. D. 


iſpenſer of the | 


9 Ann. (828) 
Note, During this een Lordi on Debate greed, That the 


| Ruefhion ſhould be propoſed in Weſtminſter-Hall. 
Lord Nottingham. Lords, The Queſtion I humbly p to 


* Lordſhips, that my Noble Lord on the Wool ſack may propoſe to the 
everend Judges, is, Whether by the Law of England, and conſtant 
Practice in all Proſecutions, by [ndidtment or Information for Crimes and 
Miſdemeanors, by Writing or Speaking, the particular Words, ſuppoſed 
to be \ mult not be expreſly ſpecified in ſuch {ndi&ment or 

mation ; 


(Then the Lords were moved to adjourn, and accordingly 01 :evned to the 
Houſe of Lords ; and being returned, and ſeated as befure, Proclamg. 
tion was made for Silence. | 

Lord Chancellor. I take it, the Queſtion that your Lords are of Opi. 
nion to aſk _— for them to give an Anſwer to, is, Whether b 
the Law of England, and conſtant Practice in all Proſecutions, by India. 
ment or Information for Crimgs and Miſdemeanors, by Writing or Speakin N 
the particular Words, ſuppoſed to be Criminal, muſt not be expreſſ; 
ſpecified in ſuch Indidment or Information 

Mr. Bar. Lovell. My Lords, I have always taken it to be fo, and by 
conſtant Experience we have practis'd it ſo, that all Words and Writings, 
which are ſuppoſed to be Criminal, ought to be expreſly mentioned in 
the Information or Indictment. 

Mr. Juſt. Dormer. My Lords, I am of Opinion, That by the Laws of 
England, and conſtant Practice in all Proſecutions, by Indictment or In- 
formation for Crimes and Miſdemcanors, in Writing or Speaking, the 


| ö 1 Words ſuppoſed to be Criminal, ought to be ſpecify'd in ſuch 


ndictment or Information, in the Courts of W:Aminfler- Hall, 
Mr. Bar. Bury. My Lords, I am of the ſame Opinion with my Brothers, 
Mr. Juft. Tracy. M Lords, I am of the ſame Opinion. 
Mr Juſt. Gould. My Lords, I am of the ſame Opinion. It is our 


Practice in the King's-Bench ; and we ſpecify the Words in the Indict- 
ment, or it is Cauſe of Demurrer, 
Mr. Juſt. Blencove. My Lords, 
Brothers. 
Mr. Juſt. Powys. : My Lords, I am of the ſame Opinion. 
Mr. Juſt. Powell. My Lords, The Law of England is certainly fo, 
Lord Chief Baron. My Lords, I am of the ſame Opinion, 
Lord Chief Juſt. Trevor. My Lords, I am of the ſame Opinion, 
That by the Laws of England the Words ought to be ſpecify'd in the In- 
dictment or Information. 


[Then the Lords adjourned to the Houſe of Lordi as before.] 


Note, The Lords did not come again into Weſtminſter-Hall ] Monda 
the 20th of this Month of March ; but in order to the Delivery of their 
Opinions, did on fome of the intermediate Days come to theſe fallowing 


ſolutions, VIZ. 
Saturday, March 11. 

Reſolved by the Lords Spiritual and Temporal in Parliament Aſſem- 
bled, That this Houſe will proceed to the Determination of the Impeach- 
ment of Doctor Henry Sacheverell according to the Law of the Land, und 
the Law and Uſage of Pariiament. 

Tueſday, March 14. 

It is Reſolved by the Lords Spiritual and Temporal in Parliament Aſſem- 
bled, That by the Law and Uſage of Parliament, in Proſecutions by In- 
peachments for High Crimes and Miſdemeanors, by Writing or Speaking, 
the particular Words ſuppoſed to be Criminal are uf neceſſary to be ex- 
preſly ſpecify'd in ſuch [mpeachments. 

It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſem- 
bled, That on Thurſday next, at Eleven a-Clock, this Houſe ſhall proceed 
upon the Impeachment of Henry Sacheverell, Doctor in Divinity, Article 


by Article. 
Jane ug March 16. 

It is Reſolved by the Lords Spiritual and Temporal in Parliament 
Aſſembled, That the Commons have made good their firſt Article of Im- 
peachment againſt Henry Sacheverell, Doctor in Divinity. 

Friday, March 17. 

The like Queſtions were ſeverally put concerning the Second, Third, 
and Fourth Articles, and ſeverally Reſolved in the Affirmative, 

It is Reſolved by the Lords Spiritual and Temporal in Parliament Aſſem- 
bled, That the Commons have made good the Second, Third and Fourth 
Articles of their Impeachment againſt Henry Sacheverell, Doctor in Divinity. 


Saturday, March 18. 

It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſem- 
bled, That the Queſtion to be put to each Lord in >a. ary e {hall be, 

Is Henry Sacheverell, Doctor in Divinity, Guilty of High Crimes and 
Miſdemeanors, charged on him by the Impeachment of the Houſe of Com- 
mons ? And the Anſwer thereunto ſhall be, Guilty, or Not Guilty, only. 

Monday, March 20. 

The Lords coming down from Heſtminſter- Hall, and being ſeated in 
the manner before-mentioned, Proclamation was made by the Serjeant at 
Arms as follows : 

Our Sovereign Lady the Queen doth ſtrictly Charge and Command all 
manner of Perſons to keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry Sacheverell, Doctor in 
Divinity, come forth, fave thee and thy Bail, elſe thou forfeiteſt thy Re- 
cognizance. 


N he Doctor appearing at the Bar accordingly, with his Counſel, as 
fore : 

Lord Chancellor. Your Lordſhips having fully heard and conſidered of 
the Evidence and Arguments in this Caſe, have agreed upon a Queſtion, 
which is ſeverally to be put to your Lordſhips in the uſual Order. The 
Queſtion is this, That Doctor Henry Sachevere!! is Guilty of High 
Crimes and Miſdemeanors, charged on him by th: Impeachment of the 
Houſe of Commons. 

Lorch Chancellor. Lord Pelham, What is your Lordfhip's Opinion; ls 
Doctor Henry Sacheverell Guilty of High Crimes and Mifſdemeauors, 
charged on him by the Impeachment of the Houſe of Commons? 

Lord Pelham, Selen. 

The ſame Queſtion was ſeverally put to the reſt, whoſe Names and 
Votes are as follow : 


Lord Hervey, Guilty, 


I am of the ſame Opinion with my 


Lord 
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Lord Conway, Not Guilty. 

Lord Guernſey, Not Guilty. 

Lord Hallifax, Guilty. 
Lord Haverſham, Not Guilty. 

Lord Herbert, Guilty. 

Lord Weſton, Not uilty. 

Lord Lempfter, Not Guilty. 

Lord Guilford, Not Guilty. 

Lord Stawell, Not Guilty. 

Lord Dartmouth, Not Guilty. 

Lord Offulflon, Guilty. 

Lord Osborne, Not Guilty. 

Lord Craven, Not Guilty. 

Lord Cornwallis, Guilty. 

Lord Berkeley of Stratton, Not Guilty, 
Lord Lexington, Not Guilty. 

Lord Rockingham, Guilty. 

Lord Colepeper, Guilty. 

Lord Byron, Guilty. 

Lord Leigh, Not Guilty. 

Lord Meohun, Guilty. 

Lord Howard of Eſcrict, Not Guilty. 
Lord Hunſdon, Guilty. 

Lord Chandos, Not Guilty. 

Lord North and Gray, Not Guilty. 
Lord Paget, Guilty. "B72; 

Lord Willoughby of Broke, Not Guilty. 
Lord Fitzwalter, Guilty. 

Lord Ferrers, Not Guilty. 

Lord De la War, Guilty. 

Biſhop of St. Aſaph, Guilty. 

Biſhop of Norwich, Guilty. 

Biſhop of Chefter, Not Guilty. 

Biſhop of Lincoln, Guilty. 

Biſhop of Bath and Wells, 
Biſhop of Oxford, Guilty. 
Biſhop of Peterborough, Guilty. 

Biſhop of Ely, Guilty. 

Biſhop of Sarum, Guilty. 

Biſhop of Rochefter, Not Guilty. 
Biſhop of Durham, Not Guilty. 

Biſhop of London, Not Guilty. 

Lord Viſcount Weymouth, Not Guilty, 
Lord Viſcount Say and Sele, Not Guilty. 
Earl of Jay, Guilty. 

Earl of Glaſgow, Guilty. 

Earl of Roſeberry, Guilty. 

Earl of Seafield, Guilty. 

Earl of Orkney, Guilty. 

Earl of Northesk, Not Guilty. 

Earl of Leven, Guilty. 

Earl of Wymes, Not Guilty. 

Earl of Loudoun, Guilty. 

Earl of Mar, Not Guilty. 

Earl of Crawford, Guilty. 

Earl of Cholmley, Guilty. 

Earl Powlet, Not Guilty. 

Earl of Wharton, Guilty. 

Earl of Greenwich, Guilty. 

Earl of Grantham, Guilty. 

Earl of Ferſey, Not Guilty. 

Eart of Orford, Guilty. 
Earl of Bradford, Guilty. 
Earl of Warrington, Guilty. 
Earl of Scarborough, Not Guilty. 
Earl of Portland, Guilty. 

Earl of Plymouth, Not Guilty. 
Earl of Heiderneſs, Guilty. 

Earl of Abington, Not Guilty. 
Earl of Rochefter, Not Guilty. 
Varl of Nottingham, Not Guilty. 
Earl of Berteley, Guilty. 

.arl of Yarmouth, Not Guilty. 
Earl of Radnor, Guilty. 

Earl of Suſſex, Not Guilty. 
Earl of ts 5 Guilty. 

Earl of Angleſey, Not Guilty. 
Earl of Scar/dale, Not Guilty. 
Earl of Sunderland, Guilty. 
Earl of Thanet, Not Guilty. 
Earl of Winchelſea, Guilty. 

Earl of Stamford, Guilty. 

Earl Rivers, Guilty. 
Earl of Berkſhire, Not Guilty. 

Earl of Manche/ter, (Oy 

Earl of H/:ftmorlayd, Guilty. 

Earl of Denbigh, Not Guilty. 
Earl of Northampton, Not Guilty. 
Earl of Leiceſter, Guilty. 

Earl of Bridgwater, Guilty. 

Earl of Dorſet and Middleſex, Guilty, 
Earl of Lincoln, Guilty. 

Earl of Pembroke, Not Guilty. 

Earl of Derby, Guilty. 
Marquis of Dorchefter, Guilty. 


Lord Chamberlain of the Houſhold, Guilty. 


Duke of Dover, Guilty. 
Duke of Roxborough, Guilty. 
Duke of Mentrofs, Guilty. 

Duke Hamilton, Not Guilty, 
Duke of Buctinghamſbire, Not Guilty. 
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Duke of Bedford, Guilty. 

Duke of Leeds, Not Guilty. 

Duke of Shrewsbury, Not Guilty. 

Duke Schomberg, Guilty. 

Duke of Belton, Guilty. 

Duke of St. Albans, Guilty. 

Duke of Northureberland, Not Guilty. 

Duke of Beaufort, Not Guilty. 

Duke of Ormond, Not Guilty. 

Duke of Grafton, Guilty. 

Duke of Richmond, Guilty. 

Duke of Cleveland and Southampton, Guilty, 

Lord Steward, Guilty. 

Lord Privy Seal, Guilty. 

Lord Preſident, Guilty. 

Lord Treaſurer, Guilty. 

Archbiſhop of York, Not Guilty. 

Lord Chancellor, Guilty. 

Then ſome Time being — by the Lord Chancellor in numbering the 
Opinions of the Lords : 

Lord Chancellor. My Lords, I have caſt them vp with as much ExaQ- 
neſs as I can ; and I find that there are of your Lordſhips preſent in all One 
Hundred hy oe an of theſe Sixt -Nine of yout Lordſhips have found 

Crimes and Miſdemeanors 
charged on him by the Impeachment of the Houſe of Commons, and Fifty- 
Two have found him Not Guilty. pe” 

Then Dr. Henry Sacheverell was brought to the Bar, and kneel'd till 
he was bid to fd ug by the Lord Chancellor. 

Lord Chancellor. Dr. Henry Sacheverell, The Lords having fully con- 
ſidered of your Cafe, have found you Guilty of High Crimes and Miſde- 
meanors, charged on you by the Impeachment of the Houſe of Commons. 

Dr. Sacheverell. My Lords, One of your Lordſhips Officers acquainted 
me, that it 3 ordſhips Order, That neither I nor my Counſel 
might have the Privilege of ſtanding at the Bar while your Lordſhips were 
giving your Opinions whether I was Guilty of the Crimes laid to my 
Charge; by which Means I was prevented from offering ſeveral Matters 
to your Lordſhips Conſideration in Arreſt of Judgment, which I now be 
leave to offer to your Lordſhips Conſideration, and I defire my Counſel 
might be heard to them. 

he firſt is, That no entire Clauſe, Sentence or Expreſſion, contained 
in either of my Sermons or Dedications, is particularly ſet forth in my 
I which | have already heard the Judges declare to be ne- 
ceſſary in all Caſes of Indictments or Informations. 

1 defire to add another Exception, That the Impeachment is by the 
Knights, Citizens and Burge, Commiſſioners of Shires and Burghs, in 
the Name of themſelves, and of all the Commons of Great Britain; but 
the Articles are only by the Knights, Citizens and Burgeſſes, in the 
Name of Themſelves, and of all the Commons of Great Britain ; which 
is neither agreeable to the Impeachment, nor to the Title of the Houſe of 
Commons — the happy Union. 

Then the Lords adjourned to the Houſe of Lords, 

Where they took into Conſideration the Matter moved by Dr. Sache- 
verell in Arreſt of Judgment; and thereupon ordered, 

That this Houſe will, To-morrow, at eleven of the Clock, take into 
Conſideration what Cenſure to paſs upon the ſaid Dr. Henry Sacbeverell. 

Tueſday, March 21. 

The Lords, upon Debate in the Houſe of Lords, agreed upon the Judg- 
ment to be paſſed in this Caſe upon Dr. Henry Sacheverell, in the Form 
hereafter mentioned, 

Wedneſday,, March 22, in the Houſe of Lords. 

A Meſſage was ſent to the Houſe of Commons, to acquaint them, That 
the Lords are ready to give Judgment in the Caſe of Henry Sacheverell, Doc- 
tor in Divinity, if they, with their Speaker, will come and demand the ſame. 

Thurſday, March 23, in the Houſe of Lords. 

A Meſſage was brought from the Houſe of Commons, to acquaint the 
Houſe of Lords, That the Houſe of Commons, with their Speaker, do in- 
tend immediately to come to the Houſe of Lords, to demand Judgment 
againſt Dr. Henry Sacheverell ; and therefore deſire that the 1 
ber, and Paſſage to the Houſe (of Lords) may be cleared. 

* Meſſengers were called in and told, the Lords would give Order as 
eſired. 

Which was done accordingly. 

Then the Houſe of Lords adjourned during Pleaſure to Robe. 

And being reſumed, 

The Commons, with their Speaker, being preſent at the Bar of the 
Houſe of Lords, ETD 

The Deputy hin wang of the Black-Rod brought the Priſoner 
to the Bar, who after low Obeifances made, kneel'd, until the Lord Chan- 
cellor bid him ſtand up. 

Then the Speaker ſaid as followeth, viz. 

My Lords, The Knights, Citizens and Burgeſſes in Parliament Aſ- 
ſembled, in the Name of themſelves, and of all the Commons of Great 
Britain, did at this Bar Impeach Dr. Henry Sacheverell of High Crimes and . 
Miſdemeanors, and did exhibit Articles of Impeachment againſt him, and 
have made good the ſame : | 

I do therefore, in the Name of the Knights, Citizens and Burgeſſes in 
Parliament Aſſembled, and of all the Commons of Great Britain, demand 
Judgment of your Lordſhips againſt Dr. Henry Sacheverell, for the ſaid 
High Crimes and Miſdemeanors. 

Then the Lord Chancellor ſaid, 


| 
| 


Mr. Speaker, The Lords are now ready to proceed to Judgment in the 
Caſe by you mentioned, 


Dr. Sacheverell, the Lords having found you Guilty of 1 Crimes and 


Miſdemeanors, charged on you by the Impeachment of the Houſe of Com- 


mons; and you being thereupon admitted to the Bar, and acquainted 
therewith, moved two Things in Arreſt of Judgment. 

Firſt, That no entire Clauſe of cither of the Books or Sermons referred 
to in the Impeachment, is ſpecify'd, or paticularly ſet forth, in any of the 
Articles of Impeachment. | 

Secondly, That in the Title of the Articles exhibited by the Commons, 
the Stile of the Commons run thus: 


cc The 
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and Informations, 


- © The 8 Citizens and Bur 
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in Parliament Aſſembled, in 

ce the Name of themſelves, and of all the Commons of Great Britain, 
c. Omitting the Words, Commiſſioners of Shires and Burghs. 

I am to acquaint you, That the Lords took theſe Points into Con- 

tion. i 

IJ. And as to the Firſt, th 


found, 
That on Occaſion of the 


veſtion before put to the Judges in 4 
fore fully debated and conſidered of that Matter, and had come to the fol- 
lowing Reſolution: 8 ; 

That this Houſe will proceed to the Determination of the Impeach- 
ment of Dr. Henry Sacheverell, according to the Law of the Land, and 
the Law and Uſage of Parliament. 

And after, to this Reſolution ; | 

That by the Law and Uſage of Parliament, in Proſecutions by Impeach- 
ments for High Crimes and Miſdemeanors, by Writing or Speaking, the 
particular Words W N to be criminal are not neceſſary to be expreſly ſpe- 
cified in ſuch Impeachments, 


So that, in their Lordſhips Opinion, the Law and Uſage of the High 


Court of Parliament * Part of the Law of the Land, and that Uſage 


not requiring the Words ſhould be expreſly ſpecified in {mpeachments, the 
Anſwer of the Judges, which related only to the Courſe uſed in Indictmenti 
oes not in the leaſt affect your Caſe. 
IT. As to the Second, p | 
Their Lordſhips finding, that in the Act made in the Sixth Year of 
Her now Majeſty, For at of the Union of the two Kingdoms more entire 
and compleat, the Terms Commiſſioners of Shires and Knigits of the Shires, 
Commiſſioners of Boroughs and Burgeſſes, are uſed as ſynonymous Terms, 
ignifyin the ſame Thing ; they were clearly of Opinion, there can be 
eight in that Exception, and accordingly over-ruled the ſame ; 

without entering into the further Conſideration, how far a Miſtake in the 
Title of the Articles, would viciate or avoid an Impeachment, if ſuch a 
Miſtake had happened. 

So that the Lords find themſelves obliged by Law to proceed to Judg- 
ment againſt you, which I am ordered to pronounce. 

And in which you cannot but obſerve an extreme Tenderneſs towards 
your Character, as a Miniſter of the Church of England. 

Therefore this High Court doth adjudge as followeth, 

That you, Henry Sacheverell, Doctor in Divinity, all be, and you are 
hereby enjoined not to preach during the Term of three Years next enſuing. 

That your two printed Sermons, referred to by the Impeachment of the Houſe d 
Commons, ſhall be burnt before the Royal Exchange in London, b:tween t 
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Hours of one and two of the Click, on the twenty-ſeventh day of this iv. 
March? 4; the Hands Es common Hangman, in the Pra? f 4 
Mayor of the City of London, and the Sheriffs of London and MMiddleſex. 

Then the Speaker with the Commons returned to their Houſe 3 and 

Dr. Sacheverell being withdrawn, x N 

The Houſe was adjourned during Pleaſure to unrobe. 

The Houſe was reſumed. "1 | 

It is Ordered by the Lords Spiritual and Temporal in Parliament af. 
ſembled, That Dr. Henry Sachevereil's two printed Sermons, one preache; 
at Derby Aſſizes, and the other at St. Paul's, Londen, referred to by the 
Impeachment of the Houſe of Commons, ſhall be burnt before the 1 
Exchange in London, between the Hours of one and two of the Clock, on 
the ſeven-and-twentieth day of this inſtant Marc, by the Hands of the 
common Hangman, in the Preſence of the Lord Mayor of the City of 
London, and the Sheriffs of London and Middleſex. | 

To the Lord Mayor of the City = SR and the Sheriffs of London an! 

iddleſex. | 

The Houſe taking into Conſideration a Judgment and Decree of the 

Univerſity of Oxford, paſſed in their Convocation the one-and-twentieth of 
ly, one thouſand fix hundred eighty-three, given in Evidence by Dr. 
ary Sacheverell at his Trial, upon the Impeachment of the Houſe of 

Commons, and thereupon lately reprinted ; It is Reſolved by the Lords 

Spiritual and Temporal in Parliament aſſembled, That the faid Judgment 

and Decree contains in it ſeveral Politions contrary to the Conſtitution of 
this Kingdom, and deſtructive to the Proteſtant Succeſſion as by Law 

eſtabliſhed. . 

It is thereupon Ordered by the Lords Spiritual and Temporal in Par- 
liament aſſembled, That the ſaid Judgment and Decree, lately print- 
ed and publiſhed in a Book or Pamphlet, entitled, An entire Comfuta- 
tion of Mr. Hoadly's Book of the Original of Gmvernment, taken from the 
London Gazette, publiſhed by Authority; London, Reprinted in the 
Year 1710. ſhall be burnt by the Hands of the common Hangman, 
in the Preſence of the Sheriffs of Linden and Middleſex ; at the fame 
Time and Place, when and where the Sermons of Dr. Henry Sacbe- 
verell are ordered to be burnt. 

To the Sher ii of London and Middleſex. 

It is Ordered by the Lords Spiritual and Temporal in Parliament afi-m.. 
bled, That the Lord High Chancellor of Great Britain do give Order 
for the printing and publiſhing the Trial of Henry Sachever ell, Doctor 
in Divinity ; and that no other Perſon do 5 to print the fame. 
And further, That the lat mentioned Reſolution and Order agreed 
on this Day, be printed at the End of the ſaid Trial. 


* 


The Lord Haverſham's Sregch in the Houſe of Lords, on the firſt Article of the Impeachment ef 


Dr. Henry Sacheverell. 


My Loxps, 
HEN I conſider where this Impeachment firſt began, I cannot but 
1 think the Deſign of it was very good; but whatever it was, in 
its firſt Intendment, it is very evident, it has already produced very miſ- 
chievous Effects; it has created great Diſturbances in private Families, 
and Tumults among the People; and raiſed a Ferment in the Nation, 
that will not be Jaid by your Lordſhip's Judgment, let that be what it 
will. It has been a two-edged Miſchief ; giving the Church on one ſide, 
and the Diſſenter on the other, too juſt Apprehenſion, that they are both 
in danger. Nor can this be wondered at, when your Lordſhips have been 
told, by ſome of the Managers, of a pretended Divine Right of the Church; 
and when it has been more than hinted by the Managers of the Houſe of 
Commons, 'I hat the Clergy ought to be directed by the Civil Power what 
Doctrine they ſhould teach; Nay, when they have vr away» taken 
upon them to interpret Scripture, and chargedit as a Crime upon a Miniſter, 
that he had wreſted ſeveral Places of it to his own wicked Intentions. 

My Lords, After ſo noble a Defence made for the Doctor by his Coun- 
ſel, and fo great and 2 an Apology by himſelf, I ſhould not trouble 
your Lordſhips upon this Occalion, were it not more in Juſtification of 
myſelf, for the Judgment I ſhall give, than for the Sake of the Doctor, 
whoſe Cauſe, I think, now ſtands in very little need of it. 

I was, my Lords, a Sufferer in the late prom, 7%. as well as others; I 
was in the Convention-Parliament, and in the Vote of Abdication; and 
am, at this Day, of theſ ame Principle I was then; and yet, notwith- 
ſtanding this, I am not aſhamed to ſay to -=_ Lordſhips, that I think 
myſelf obliged, in Juſtice, to acquit the Doctor from the Charge brought 
againſt him in this Article. And tho' this may ſeem ſtrange to ſome of 

our Lordſhips, yet, I hope, it will not appear fo very ſtrange as to fee 
Biſhops vote againſt their own Doctrines, and Diſſenters in the midit of 
a Mob, that are pulling down Meeting-Houſes ; eſpecially, after the 
Reaſons I ſhall offer to your Lordſhips for the Support of my Opinion. 

I ſhall not trouble your Lordſhips about the Original of Government, 
or the divers Forms of it; your Lordſhips heard that learnedly diſcourſed 
on by one of the Managers of the Houſe of Commons below: But there is 
one thing, My Lords, that if my Memory ſerves me right, that Gentle- 
man omitted, and it is a Matter too that I take to be of the greateſt Con- 
ſequence to any Government whatſoever : I mean, the Divine Appoint- 
ment, or Inſtitution of Government itſelf ; from which Appointment it 
is, that Men are obliged to Obedience to the Magiſtrate, not only for 
Wrath, or Fear of him, but for Conſcience-ſake, for Dread of a future 
Puniſhment, which is the greateſt Security the Magiſtrate has. And! 
the rather mention this, becauſe of Notions that ſome People have of late 
advanced of their own, (and have found their Advantage too in fo doing) 
of a diſcretionary Obedience only ; that is, in my Opinion, whilſt the 
Government 1s for them, they will be for it; and think themſelves bound 
to obey no longer. It is not neceſſary, to the Proof of this Divine Au- 
thority, to fix the juſt Time and Place, when, and where, and how the 
Knowledge of it was firſt communicated to Mankind : It is enough, that 
we have it as expreſly, as plainly, and as clearly declared, as can be put 
into Words, that it is ſo. 

There is another thing, My Lords, that in general, I would mention 
to your Lordſhips, before I come to the Article itfelf, which may other- 
wile be the Occaſion of ſome Miſtake in this Debate; we are not now 
judging according to our Notions of Politicks, or determining how far 
Hes or Non-Reſiſtance is lawful. It would be a ſtrange Rule of 
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Judgment, to find any Man guilty for the fake of onz's own private Opi- 
nion, and for the eſtabliſhin a Doctrine which he likes, and his Neigh- 
bour does not. But the only Queſtion before your Lordſhips is, Whether, 
and how far, the Houſe of Commons have made good their Charge againſt 
the Doctor? And, I take Liberty to ſay plainly to y-:ur Lordſhips, that, 
in my Opinion, _ have been very far from making good their Charge 
againſt him in this Article. 

My Lords, to prevent the leaſt Miſtake, I ſhall read the Words of the 
Article to your Lordſhips, as they ſtand in the Impeachment. 

„He, the faid Henry Sacheverell, in his ſaid Sermon preach'd at St. 
& Paul's, doth ſuggeſt and maintain, That the neceſſary —_ uſed to 
„bring about the ſaid happy Revolution were odious and unjuſtifiabl- : 
That his late Majeſty, in his Declaration, diſclaim'd the leaſt Imputa- 
tion of Reſiſtance, and that to impute Reſiſtance to the ſaid Revolution, 
is to caſt black and odious Colours upon his late Majeſty and the aid 
© Revolution.” 

The Doctor in this Article is charged with having maintained, Fat 
the neceſſary Means uſed to bring about the late ha!py Revolution were odicus 
and urjuſft:fiable, To ſupport this, the Commons fay, "That having aſſert- 
ed the general Propoſition of the Unlawfulneſs of Reſiſting the Supreme 
Power. and not having excepted the particular Caſe of Reſiſtance that was 
made uſe of as a means to bring about the late happy Revolution; he does 
thereby reflect both upon the Means, and upon the ſaid Revolution. In 
Anſwer to this, there have been two Things inſiſted upon to your Lord- 
ſhips, in behalf of the Doctor, by his Counſel : Firſt, That in Caſcs of 
ſuch a Nature as this, the Exception is always imply'd in the general 
Rule; and there was a very unanſw-rable ＋ K. brought in Proof of 
this, at leaſt to moſt of your Lordſhips; it was the Oath of Allegiance to 
King James. All thoſe that took that Oath, took it in general Words, 
and yet ſuch an extraordinary Cafe as the Revolution was excepted, tho? 
not expreſs'd by thoſe that took that Oath. The next was, the Doctor, 
lay they, would have been juſtly more blam'd, had he mention'd all the 
Caſes of Exception, which extraordinary Caſes ought to anſwer for them- 
ſelves, whenever they fall out. 

And tho', Ay Lords, theſe two be a full Anſwer, yet there are two 
things more, I think, with Submiſſion, may be added to it, which have 
not as yet been taken notice of, 


The firſt is, My Lords, That the Proof againſt the Doctor is drawn by | 


Conſequences of the Commons own making, which he himſelf diſowns ; 
and I appeal to that Reverend and Learned Bench, who are great Maſters 
of Controverſy, whether it is not an eſtabliſhed Rule amongſt all learned 
Men that have the leaſt Spark of Ingenuity, That no Man ought to be 
charged with Conſequences, let them appear to his Adverſary never fo 
ctenrly and undeniably to ſollow from his Aſſertion, when he himſelf de- 
nies thoſe Conſequences. This is ſo known a Maxim, in al! Diſputes 
between Proteſtants and Papiſts, and between Proteſtants themſ-lves, that 
it cannot be denied. Now, the Doctor himſelf denving, as he does, that 
he had the leaſt "Thought of including the Revolution under his general 
Aﬀertion, or that he apply'd his Doctrine of Non-Ręſiſtance to that 
Caſe, cannot, without the higheſt Injuſtice, be charged with Conſe- 
quences which he himſelf utterly denies. 

In the next place, it is impoſſible, in my Opinion, to prove that Re- 
ſiſtance was made uſe of as a Means to bring about the late happy Revolu- 
tion : and, conſequently, is not within the Doctor's general Maxim. 


Means, 


at was 


ince to 
Vords, 
I, tho* 
doctor, 
ll the 
them- 


re two 
h have 


wn by | 


owns; 
Jaſters 
earned 
to be 
ver ſo 
elf de- 
;\putes 
s, that 
s, that 
reneral 
o that 
*onſe- 


at Re- 

evolu- 

m. 
leans, 


K 33) 7709. H. L. or High Crimes and Miſdemeanors. (834 ) 


Means, My Lordi, is a relative Term, and refers to ſome End; 
Deſign of the Prince of [Orange in, his coming hither, and of 
thoſe that joined him when he was here, being to have the Nation and 
Rightful Succeſſion ſecur'd by a Free Parliament, it follows, that what- 


ever Force was at that Time made uſe of, could not be made uſe of as a 


Means to bring about an End which was never intended. : 

Far be it from me, My: Lords, to leſſen the great Undertaking to deliver 
us fromPopery and Arbitrary Power; and tho” the Glory of that Enterprize 
is wholly attributed to King William, tis certain her preſent Majeſty had a 
Share in it; however, that is forgotten: For, give me leave to ſay, that had 
not her Majeſty countenanc'd the Undertaking of the Prince of Orange 
with her Afttance, in my Opinion, the Succeſs had been very dubious. 

Now, is it poſſible, My Lords, to imagine, that it was ever the Deſign 
of her Majeſty, or thoſe that join'd the Prince of Orange, to take the Crown 
off of King James's, and put it upon King William's Head? 

No, Wh Lords; the avowed great Deſign was quite otherwiſe, as appears 
dy the Declaration itſelf, which was read below: It was to reſtore and ſe- 
cure our Laws from the Iuvaſions that had been made upon them by Ar- 
ditrary Power: It was to ſecure that Right which all the World knows 
the Princeſs had to the Succeſſion of the Crown, and to have every thing 
ſettle.| by a free Parliament, and not to make a Revolution by dethroning 
King James. This the Prince himſelf owns, when he ſays in his Declara- 
tion, * he had no other Deſign in coming hither, but a Free Parliament.“ 

My Lords, I take it to be of molt VE Conſequence, to judge 
any Man by Suggeſtions and Innuendos : Let what will be ſaid to juſtify 
it, it ſhall never be the Rule of my Judgment. _ 

Groundleſs Suggeſtions, My Lords, have, within my Memory, been 
the Pretence of Power, to cover illegal Oppreſſion with the Shew of Rea- 
ſon, to the Publick. I will give your Lordſhips but one Inſtance of it: It 
was the Caſe of a Reverend Prelate, now in the Houſe ; I mean the Alch- 
biſhop of York; his Grace was then Dr. Sharpe only. It was in the Year 
Eighty-fix ; there was an Order, directed by way of Letter to the Proteſ- 
tant Biſhops, to diſcharge all the inferior Clergy from preaching upon 
controverted Points in Divinity. They thought it ſerved the Detigns of 
Popery, then to direct Miniſters how they ſhould preach ; which was, 
in effect, to forbid them to defend their Religion. This Precedent Was 
taken trom an Order in Queen Mary's Time, ſays the printed Account; 
when at the ſame Time, it was attacked x * the Ramiſh Prieſts with all the 
Vigour they were capable of, whilſt the Popiſh Sermons and Diſcourſes 
were printed by Authority. Notwithſtanding this Order, the Doctor took 
occaſion, in ſome of his Sermons, to vindicate the Church of England, in 
oppoſition to the Frauds and Corruptions of Popery. But this, by the 
Court Emiſſaries, was interpreted much the ſame way as the Doctor's 
Sermon is now, to be endeavouring to beget in the Minds of his Hearers 
an ill Opinion of the King and his Government, by infinuating Fears and 

ealouſies, to diſpoſe them to Diſcontent, and to lead them into Schiſm, 
iſobedience, and Rebellion. 

My Lords, when the Homilies and Articles, when ſomany Archbiſhops 
and Biſhops, and the Univerlity, and moſt of the Foreign Divines too, 
eſpecially the Lutherans, have afſerted the ſame Doctrine of Non- Reſiſtance 
to the Supreme Power, as Doctor Sacheverell has; I think it the hardeſt 
Caſe in the World, that this unfortunate Gentleman ſhould thus be angle 
out and made a Criminal, and a kind of Martyr, enduring the Trial of 
cruel Mockings, yea, moreover, of Bonds and Impriſonment, for aſſerting 
the ſame Doctrine. *Tis true, Beza and Pareus, and ſome others of the 
Calviniſts, are of another Opinion; but 'tis known, that Pareus's Com- 


mentary on the 13th of the Romans was, burnt at Oxford, by the Order of 
King Fames I. for aſſerting that Doctrine. 

But there is one Thing, Ay Lords, fo aſtoniſhing in this Proſecution, 
that I cannot but take notice of it: "Thoſe who were at Man's Eſtate at 
the Revolution, know how induſtrious, on the one fide, all that were 
Friends to King James were, to put his leaving the Nation then upon the 
Foot of Force and Reſiſtance, as thinking this the ſtrougeſt and beſt Ar- 
gument to juſtify his withdrawing himſelf from his People. They rack'd 
their Brains to fad out Arguments to convince Men, that his Life was 
manifeſtly in Danger by ſtaying here ; and that it was for the ſake of that, 
and his Liberty, that he was forc'd to withdraw ; and that his withdraw- 
ing was juſt, being an Act of Neceſſity, and not of Choice. 

On the other ide, thc ſe that were 1 to the Revolution, made it 
their Buſineſs to perſuade the World, that all this was but a Colour and 
Pretence, and that the Fact was quite otherwiſe; that the Senſe and Con- 
viction Kin 2 had of what he had done, prevail'd upon him rather 
to throw off the Government, than concur with a Free Parliament. 

That this was the only Foot they then put it upon ; and that it was not 
then put upon the Foot of forfeiting the Government by Male-Admini- 
{tration ; if any Man denies, I appeal to the Papers that were then writ, 
and are now in Print, on this Subject. 

T his being fo, it is very ſtrange to fee ſo great an Alteration in Men's 
Notions of Ihings; and that now, after our Conſtitution has maintain'd 
itſelf upon this Foot, againtt all Defigns and Attempts that have been 
made upon it, for above twenty Years, thoſe very Men, and that Party, 
who endeavour'd to place the Kevolution then, upon King Fames's volun- 
tary Deſertion, Which they call'd Abgication, ſhould now, without any Rea- 
ſon given, be tor changing that Foundation, and do all they can to put it 
upon King James's Foot of Force and Reſiſtance, What, My Lords, are we 
endeavouring, after twenty Years, to make K ing 7ams's Title better now 
than any of his Friends could make it then, and not only finding out Ar- 
guments they never thought of, but impeaching any that dare ſo much as 
queſtion the I ruth and Force ofthem? this, Ay Lordi, ſeems very ſtrange. 

My Lords, I cannot but take Notice to your Lordthips of what was 
faid by that noble Lord, who ſpoke laſt, becauſe to me it appears to be a 
Matter of the laſt Conſequence to the Honour of her preſent Majeſty. He 
told your Lorſhips, that the beſt Title her Majeſty had to the Crown, was 
her . Tide, I muſt take Liberty to affirm the quite contiary; 
and that, in my Opinion, the beſt Title her Majeſty has, is her Hereditary 
Title; tho' I deny not, but that the Act of Parliament is a Strengthening 
and Confirmation of that Title: But I deny a Parliamentary Title to be 
the only, or the beſt Title that the Queen has to the Crown ſhe wears. And 
in ſaying this, | do not fear the malicious Reflections of having a ſquinting 
Regard to the Title of any Perſon on the other Side the Water; for in affirm- 
ing (as I now do to your Lordſhips) that her 8 is my Rightful and 
Lawful Queen by Right of Inheritance; and as ſhe is Daughter to King 
ons the Second, I do in ſo many Words affirm alſo, that there is no other 

erſon the Rightful and Lawful Heir to King James but herſelf. And if 
the preſent Impeachment of Dr. Sacheverell ſhall have this Effect (as I 
hope it will) to convince the Nation of the undoubted Truth of her Ma- 
jeſty's Right of Inheritance to the Crown, (a Matter now io induſtriouſly 
oppoſed) the Security this will bring to her Majeſty's Perſon and Crown, 
and to the Succeſſion in the Proteſtant Line, and Illuſtrious Houſe of Ha- 
nover afterwards, ſhall prevail with me eaſily to pardon any warm and un- 
guarded Expreſſions that the Doctor may here and there have dropt, and 
made uſe of in any of his Diſcourſes, 


The Biſhop of Saliſbury's Speech & in the Houſe of Lords, on the firſt Article of the Impeachment of Dr. Henry Sacheverell. 


H E Counſel for the Priſoner did fo plainly and my yield all that 


any Loyal Subject has ever pretended to, that in Cafes of extreme 
Neceflity Self-defence and Reſiſtance were lawful, and that this was the 
Caſe at the Revolution; that it may not be neceſſary to ſay any thing fur- 
ther on this Head, if it had not been that the Evidence oy Wong ſecmed 
tocarry this Matter much farther, and that the Priſoner himſef allow d of 
no Exception in Caſes of Neceſſity. And ſince it is grown to be a vul- 
gar Opinion, That by the Doctrine of the Church of England, all Reſiſt- 
ance in any Caſe whatſoever, without Exception, is condemn'd ; I think 
it is incumbent on me, who have examin'd this Matter long and careful- 
ly, to give you ſuch a clear Account of this Point, as may as fully ſatisfy 
you as it did myſelt. ; 

I ſerved in the Revolution, and promoted it all I could. I ſerved as 
Chaplain to the late King: I had no Command, and carried no Arms 
but I was fo far engaged in it, that if I could ſee that I had gone 
out of the Way in that (and the many Up-and-Downs we have gone 
through ſince, has given much Occaſion to reflect on that Tranſaction), 
I ſhould hold myſelf unworthy to appear longer, either in this Habit, or in 
this Great Aſſembly ; but ſhould think myſelf bound to paſs away the reſt 
of my Life in Retirement, or Sorrow. There is nothing more certain in 
Religion, than that we ought to repent of every Sin we have committed; 
and that we cannot truly repent, unleſs we repair or reſtore as far as it is in 
our Pœwer. ; . 

I go now to give you the Account of the Doctrine of our Church in this 
Particular. In the Times of Popery it was a Tenet, built upon Biſhops ſet- 
ting the Crown on the Heads of Princes, and anvinting them, that they 
held their Crowns of the Church, and at the Pope's Mercy, who had for 
about five hundred Years get into the Claim of depoſing them, and giving 
their Dominions toothers, in caſe they were Hereticks, or the Favourers of 
them. But the Reformation being in its firſt Beginning protected by the 
Princes of Germany, by the Kings of the Nerth, and then by the Kings of 
Ergland; they came every-where in Oppoſition to the Papal Notions, to 
fay that Kings had their Power from God : Not that they meant, that 
they had any tina Authority beſides the Law of the Land derived to _- 
from God ; but that by the Lawsof God, the Authority of the Law of the 
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Land was ſecured to them. For when a different Authority from that of 
the Law came to be pretended to, and to be grounded on theſe general 
Expreſhons, that received here a Parliamentary Cenſure, and it was 
then declared, that the Laws of Religion in the Scripture did only 


eſtabliſh the ſeveral Conſtitutions and Governments that were in the diſ- 
ferent Parts of the World. 

The Occaſion that the Apoſtles had to write what we find in their Epiſ- 
tles, with relation to Government, was this: The Jews had a Notion 
among them, from a Paſſage in Deuteronomy, that they were only to ſet a King 
over them, One from among their Brethren, and not a Stranyer, —— whence 
it is, That to this day they do not think they are bound in Conſcience to obe y 
any Magiſtrate Who is not one of their Nation. Now the firſt Converts to 
Chriſtianity being Jews, the Apoſtles took Care that they ſhould not bring 
this dangerous Notion with them into the Chriſtian Religion: But the 
did not meddle to determine where this Authority was lodged, that was to 
be gathered out of the ſeveral Conſtitutions: "They did not determine how 
much was due to the Emperor, and how much to the Senate; and tho' not 
long after thoſe Epiſtles were writ, the Senate condemn* Nero to die more 
majorum, to be whip'd to Death, none of the Chriſtians interpoſed in that 
Matter, He prevented that infamous Death by his own Hands: And 
the Primitive Chriſtians reckon'd it one of the Articles of the Glory of 
their Religion, that their firſt Perſecutor came to ſuch an End. 

Not long after that Trajan was famed for that memorable Expreſſion, 
when he deliverd the Sword to the Governors of the Provinces as the Em- 
blem of their Authority, he uſed theſe Words, Pro me, ft merear, in nie- 
For me, but if I deſerve it, againſt me. That did not weaken his Autho- 
rity ; his Government, with that of his Succeſſors for above eighty Years, 
being the greateſt and happieſt Time the Romans had under their Empe- 
rors. This Word was put on King James the Firſt's Coin in Scotland. It 
is true, that was during his Minority ; but when he afterwards changed 
his Motto, the Coin was not call'd in, but continued current till the Union. 

The Primitive Chriſtians had no Laws in their Favour, but many againſt 
them: So their patient ſuffering ſo many Perſecuticns, according to the 
Laws of the Empire under which they lived, was contorm to the Doc- 
tine laid down by the Apoſtles, When they came afterwards to have 
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the Protection of Laws, they claim'd the Benefit of them, not without 
reat Violence, when they thought an Infraction was made on thoſe 
aws; which broke out into great Tumults, in many of the chief Cities 
of the Empire, not 1 e Imperial City itſelf. ; | 
But to proceed with the Hiſtory of our Church : When the Articles of 
Religion were ſettled, the Books of the Apocrypha were indeed declared not 
to be a part of the Canon of the Scripture, but yet to be uſeful for the Ex- 
ample of Life, and the Inſtruction of Manners. A great Part of theſe are 
the Books of the Maccabees, which contain the Hiſtory of the Jews ſhaking 


off the Yoke of the King of Syria, when they were broke in upon by a to- 


tal Overthrow of their whole Law, and an unrelenting Perſecution. 
Mattathias a private Prieſt began the Reſiſtance which was carried on by 
his Children, till they ſhook off the Syrian Yoke, and formed themſelves 
into a free Government, under the Family of the Maccabees, It were ea- 
ſy to ſhew that the Jews had been for above 400 Years ſ _— firſt to the 
| Babylonian, then to the Perſian, and at laſt to the Grecian Empire : So that 
by a long Preſcription they were Subjects to the Kings of Syria. It were 
eaſy alſo to ſhew, that this Reſiſtance was foretold by Daniel, in Terms of 
high Commendation, and is alſo mentioned in the Epiſtle to the Hebrews, 


as the Work and Effect of their Faith. If then all Reſiſtance to illegal | 


and barbarous Perſecution is unlawful, theſe Books contain nothing but 
a Hiflory of a Rebellion, and all the Devotion that runs thro' them, is but 
a Cant, and inſtead of reading them as Example of Life, and Inſiructian of 
' Manners, we ought to tear them out of our Bibles with Deteſtation, [ 
ſhall afterwards ſhew what uſe was made of theſe Books, not only by pri- 
vate Writers of our Church, but by what the whole Body in Convocation 
was about to determine, 

The next Step to be made, is, to conſider the Homilies . The Second 
Book of Homilies, which has the Homilies in it againſt 7/:Iful Rebellion, 
is generally believed to have been compoſed by Biſhop Jewell, who was by 
much the beſt Writer in that time. It is certain, he underitood the Mean- 
ing of them well : Now I will read you two Paſſages out of his Defence 
of his Apology for the Church of England; from whence we may clearly 
gather what Ris Notion of Rebellion was, and that he thought a Defence 
againſt unj uſt and illegal Violence was not Rebellion. In one place he 
has theſe Words : | 

The Nobles of Scotland neither drew the Sword, nor attempted War against 
the Prince : ſought only the Continuance of God's undoubted Truths, and 
the Defence of their own Lives againſt your barbarous and cruel Invaſins : They 
remember d befides all other Warnings, your late Dealings at Vaſſy, where great 
Numbers of their Brethren were murder'd, being together at their Prayers in the 
Church, holding up their innocent Hands to Heaven, and calling upon God. In 
another place he writes, Neither do any of all theſe (Luther Melanchthon) 
reach the People to rebel againſt their Prince, but only to deſend themſelves by all 
lawful Means againſt 3 ns; as aid David again/t Saul, fo as the Nobles 
in France at this day, they ſeek not to kill, but to ſave their own Lives. 

Theſe Paſſages ſhew that he looked on Rebellion to be a violent Riſing 

inſt a Prince executing the Laws; which was the Caſe of the three Re- 
bellions in England that they had in view : That in King Henry the 
VIIIch's, in King Edward's, and in Queen Elizabeth's Time, where the 
Papiſts took Arms againſt their Prince, who was executing Laws made in 
Matters of Religion, and that with a greet Gentleneſs. Of the eleven 
Paſlages quoted by the Priſoner out of the Homilies, five plainly relate 
only to the coercing the Perſon of the Prince, in which Davig 1s ſet in 
Oppoſition to thoſe Rebels: Now, tho? he indeed defended hichſelf, yet 
he had a juſt and ſacred Tenderneſs to the Perſon of Saul, when he had 
him in his Power, which is certainly ſacred by our Conſtitution. Five of 
them relate to wicked Princes. It was never pretended by any who plead- 
ed for Neceſſary Defence, that the bad Life of a Prince can be a juſt Cauſe 
of Reſiſtance : Yet that was then pretended ; for King Henry VIII. had 
iven too much occaſion to reckon him a wicked Prince, So there is on- 
f one of all the Paſſages quoted from thoſe Homilies, that relates 1 
to Rebellion in general: And it has appear d what Biſhop Jewell's Senſe 
of the Matter was. There is alſo a Prayer at the End of every Diviſion of 
the Homily againſt Wilſul Rebellion, (and, by the bye, J/ilful was not put 


in the Title for nothing) for thoſe oppreſſed by Tyranny in other Parts, | 


that they might be relieved, and that thoſe who were in fear of their 
Cruelty might be comforted. f | 

Let us next look thro Queen Elizabeth's long and glorious Reign, and 
ſee what was the conſtant Maxim of that Time. 

The Year after the Queen came to the Crown, the War in Scotland 
broke out between the Queen Regent that govern'd by Commiſſion, from 
her Daughter then Queen of France, and the Lords in Scotland. She, to 
obtain the Matrimonial Crown to be ſend to Francis II. gave Aſſurances 
for the Exerciſe of the Reformed Religion ; but the Point being gain'd, 
ſhe broke all her Promiſes, and reſolved to force them to return to the Ex- 
erciſe of the Popiſh Religion. Upon which the Lords of Scotland formed 
themſelves into a Body, and were called the Lords of the Congregation. 
Forces were ſent from France to affiſt the Queen Regent ; upon that Queen 
Elizabeth enter'd into an Agreement with the Scott Lords, and ſent an 
Army to their Aſſiſtance, which continued in Scotland till all Matters were 
ſettled by the Pacification of Leith: And in a Maniſſto, that I have in my 
Hands, ſet forth twenty-five Years after that, I find her reflecting on that 
Interpoſition in the Affairs of that Nation, with |" Satisfaction. 

The Year after this War was ended, upon Francis the IId's Death, 
Charles the IX th, who was a Child, ſucceeded in France. Edicts were 

ranted in favour of the Proteſtants: Theſe were ſoon after broken by the 
eier, and upon that followed a Series of Wars often pacified, but 
al wars breaking out again, by reaſon of the Violence and Cruelty of the 
Government. All theſe Wars, till Henry the IVth was ſettled on the 
Throne, were in a Courſe of twenty-eight Years; that which ſome would 
call Rebellizr, being carried on againſt two ſucceeding Kings. Yet the 
Queen was in al! that time ſtill afſiſting them with Men and Money. 

In the Year 1568, the Provinces in the Netherlands threw off the Spa- 
„„ Yoke, that was become intolerably ſevere and cruel, T he Queen for 
fome Years aſſiſted them more covertly, but when the Prince of Orange 
was kili'd, and they were in danger to be over-run, ſhe took them more 
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openly into her Protection; and by the r which I have in my 
Hands, the publiſhed the Grounds upon which the proceeded. She laid 
down this for a Foundation, That there had been an Antient League not 
only between the Crown of England, apd the Princes of the Netherlang, 

but between the Subjects of both Countries, under their Seals inter. 
changeably, for all Friendly Offices. If this was a good Reaſon for the 
Queen's giving Aid to the oppreſſed People of the Netherlands, then if the 
Caſe had been reverſed, that the People of England had been illegally ang 
cruelly oppreſſed, it furniſhed the Princes of thoſe Provinces with «: good 
a Reaſon for afliſting them. In this Aſſiſtance given the States, the Queen 
perſiſted till the End of her Reign; nor was this only done by the Court, 
but both Parliaments and Convocations granted her ſeveral Aids to main. 
tain theſe Wars: And in the Preambles of thoſe Subſidy-Acts, the Queen's 
Proceedings in thoſe Particulars were highly approv'd and magnify'd 

Bilſon, Bilhop of Winchefter, and ſeveral other Writers in that time, jug. 
1 what ſhe did; and not one that I ever heard of, cenſured or condemn. 
ed it. 

Upon King James's coming to the Crown, the firſt great Negotiation 
was for a Peace between Spain and the United Provinces ; which laſted ſe. 
veral Years. The States inſiſted on a Preliminary, That they ſhould be 
acknowledged Free, Sovereign and Independent States; the Spaniard; 
would not yield to this, nor would the States recede from it. Some here in 
England began to ſay, They were form'd in Rebellion, and ought not to 
carry their Pretenſions too far: Upon that, King James ſuffer'd a Con- 
vocation to meet; and a Book of Canons, with relation to the ſupreme 
Authority, was prepar'd ; in which, tho' the Authority of the Prince, 
even when he becomes a Tyrant, is carried very far ; yet the Caſe of the 
Maccabees is ſtated ; and, it was determined, That when a new Govern. 
ment, tho" begun in a Revolt, is come to a thorough Settlement, it ma 
be owned as Lawful. King James, who was jealous enough of the Re- 
gal Authority, yet did not like their carrying theſe Matters fo far: He or- 

ered the whole Matter to be let fall fo entirely, that there is not a Word 
of it in the Books of Convocation : But Archbiſhop Sancreft found this 
Collection of Canons at Durham, under Dr. Overhall's Hand, which he 
copied out, and Licenſed the Book a few Days before he fell under his 
Suſpenſion. I ſoon ſaw that it had a Relation to the Affairs in Holland: 
For the Dutch delighted to compare their firſt , Beginnings to that of the 
Jews in Antiochus's time: They compared King Philip to Antiochus Epi- 
phanes, and the Prince of Orange to Judas Maccabeus, But I ſaw much 
clearer into the Matter by an Original Letter of King Fames, which a 
worthy Gentleman ſent me. I knew his Hand well, he Lanter isinPrint; 
but I will read ſome particulars out of it. It is directed to Dr. Abbot, af- 
terwards Archbiſhop of Canterbury. It begun with cenſuring ſome Poſi- 
tions concerning a King in Poſſeſſion, the ſame with our ern Term 
of a King de facto: He goes on in theſe Words, My Reaſon of calling you 
= was to give your Fudgments, how far a Chriflian and a Proteflant 

ing, may concur to aſſiſt his Neighbours to ſhake off their Obedience to their oun 
Sovereign, _ the Account of Oppreſſon, Tyranny, or what elſe you lite to name 
it. In the late Queen's Time, this Kingdom was very free in aſſiſting the Hol- 
landers both with Arms and Advice; and none of your Coat ever 2 me, that 
any ſcrupled about it in her Reign. Upon my coming to England, you may know 
it came from ſome of yourſelves to raiſe Scruples about this Matter; yet I never 
took any notice of theſe Scruples, till the Affairs of Spain and Holland orced me 
to it, I call d my Clergy together, to ſatisfy not ſo much me, as the World about 
us, of the Fuſineſi of my owning the Hollanders at this time. This I needed 
not to have done, and you have forced me to ſay, I wiſh I had not. He reflects 
on thoſe who had a,great Averſion to the Notion of God's being the Au- 
thor of Sin, which plainly points at Dr. Overhall, who was the firſt Man 
of Note among us, that oppoſed the Calvinifts Doctrine of Predeſtination ; 
yet he ſays, They had gone to the Threſh!ld * by ſaying, That even Tyranny 
was God's Authority, and ſhould be reverenced as ſuch. He concludes, Theſe 
were edg'd Tools, and that therefore they were to let them 1 Here is a full 
Account of King James's Thoughts of this Matter, which was then the 
chief Subject of Viſcourſe all Eu- - 2 over. He had Twelve Years before 
this ſhewed, on an eminent Occaſion, that he owned the States, when he 
invited them in the Year 1593, to Chriſten his Eldeſt Son, Prince Henry. 
They were ſenſible of the great Honour done them by it; and tho? they 
were then but Low, they ſent an Embaſly, with a noble Preſent of Gold 
Plate, to aſſiſt on that Occaſion, This Negotiation ſtuck for ſeveral 
Years, the Spaniards refuſing to own them in expreſs Words: The Tem- 
per found was, they were treated with (tanguam) as with Free States; and 
the Matter went no further at that time, than a Truce for ſome Years, 
which was concluded in the Year 1609. This lets us ſee, That the Words 
in King James's Speech that Year to his Parliament, were not chance 
Words that fell careleſly from him, A King leaves to be a King, and degene- 
rates into a Tyrant as ſoon as he leaves of to govern by Law: In which caſe the 
King's Conſcience may ſpeak to him, as the poor Woman to Philip of Macedon, 


Either govern by Law, or ceaſe to be a King. 


There is another eminent Inſtance towards the End of that Reign, that 


ſhews what the Senſe of our beſt Divines was in this Matter : When the 
Archbiſhop of Yort's Son and Mr. 8 had changed their Religion 
in Spain, Wadſiworth writ over a bold Defence of that; and among other 
Things, charged the Reformation with Rebellion. This was anſwer'd by 
one ot the beſt Books of that Time, writ by Dr. Bedell, dedicated to the 
Prince of Wales, who afterwards promoted him to a Biſhoprick. His 
Words on this Head are full: I will read ſome of them. Do you think 
Subjects are bound to give their Throats to be cut by their Felſow-Sub- 
* jects, or to their Prince, at their mere Wills, againſt their own Laws and 
* Edicts? You would know guo jure the Proteftant Wars in France and 
Holland are juſtified. Firft, The Law of Nature, which not only al- 
© loweth, but inclineth and inforceth every living Thing to defend itſelf 
from Violence. Secondly, That of Nations, which permitteth thoſe who 
dare in the Protection of others, to whom they owe no more than an ho- 
* nourable Acknowledgment, in caſe they go about to make themſelves 
© abſolute Sovereigns, and to uſurp their Liberty, to reſiſt and ſtand for 
the lame. And if a lawful Prince, who is not yet Lord of his Subjects 
© Lives and Goods, ſhall attempt to deſpoil them of the ſame, under co- 
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jour of reducing them to his own Religion, after all humble Remon- 
« trances; they may ſtand upon their own Guard, and being aſſailed, 
« reſiſt Force with Force, as did the Maccabees under Antiochus. In which 
« Caſe notwithſianding, the Perſon of the Prince himſelf ought always to 
« be ſacred and inviolable, as was Sau to David.“ No Commentary is 
wanted here. | 

My Lords, You ſce how this Matter ſtood during King Fames's Reign. 
In the firſt Year of King Charles's Reign, Grotius's Book de Fure Belli & 
Pacis, was publiſhed at Paris, dedicated to the King of France, while 
France was under the Adminiſtration of the wiſeſt and moſt jealous Mini- 
ter of the laſt Age, Cardinal Richlieu. In that Book, in which he al- 
ſects the Rights of Princes with great Zeal, yet he enumerates many Caſes, 
in which it is lawful to reſiſt, particularly that of a total Subverſion : 
And that Book is now all Europe over in the higheſt Reputation of any 
Book that the modern Ages have produced. In the Beginning of King 
Charles Reign, a War broke out in France againſt the Proteſtants ; upon 
which he ſent over Ambaſſadors, by whoſe Mediation a Peace was con- 
cluded ; but that being ill kept, the War broke out again; and the King 
thought himſelf bound by his Mediation to protect the Proteſtants. So in 
the Second Seſſion of the Parliament, 1621, in the Demand of a Supply 
that the Lord Keeper Coventry made in the King's Name, theſe Words are 
to be found : © France is ſwayed by the Popiſh Faction; and though by his 
« Majeſty's Mediation, there were Articles of Agreement between that 
« King and his Subjects, that Treaty hath been broke, and thoſe of the 
« reformed Religion will be ruined without preſent Help.” Upon this the 
Commons petitioned the King for a Faſt, and deſired the Concurrence of 
the Lords, who joined with them in it. The King granted it, and an Of- 
fice was compoſed ſuitable to the Occaſion ; in which, among other De- 
votions, the Nation was directed to pray for all thoſe, * who here or elſe- 
« where were fighting God's Battles and defending his Altars.“ Thus the 
whole Body of the Legiſlature did concur for a Faſt for that, which, if this 
Doctrine is true, was no better than Rebellion; and yet the whole Na- 
tion, Clergy and Laity, were required to pray for Succeſs in it. 

But to complete this View of the Doctrine of our Church, it is to be 
conſidered, That when a Year before this, while the Loan or Benevolence 
were Carried on, ſome officious Divines made uſe of thoſe Expreſſions of 
Kings having their Power from God, as importing an Authority of a Na- 
ture ſuperior to the Laws of the Land. One of theſe, Dr. Manwaring, 
was impeached, and had a ſevere Sentence paſſed on him for it. So I have 
now made it out, beyond, I hope, the Poiſibility of Contradiction, that 
for Seventy Years together, from 1558, to 1628, the Lawfulneſs of Self- 
defence in the Caſe of illegal and violent Cruelty, was the publick and 
conſtant Doctrine of this Church. 

Theſe were the beſt and happieſt Times of our Church, as is often re- 
peated by the Earl of Clarendon : From theſe we ought to take the Standard 
of our Doctrine. 

I go next to ſhew what was the common Doctrine for the next Sixty 
Years, from 1628, to 1688. I muſt yield up the firſt twelve Years : For 
upon the unhappy Miſunderſtanding between the King and that Parlia- 
ment. there was a long Diſcontinuance of Parliaments, then the lately 
condemned Doctrine was again in Vogue; and nothing was ſo much heard 
of, as the Law of Government that was from God, antecedent to all hu- 
man Laws : Out of this ſprung illegal Impriſonments, illegal Monopolies, 
ſevere Proceedings in the Star-Chamber, but above all, the Ship-Mone . 
Theſe Things put the Nation in an univerſal Disjointing and Feeblenefs. 
And when an unavoidable Neceſſity forced that King to call a Parliament, 
the fatal Effects of thoſe Counſels broke out terribly. I know many fancy, 
that the War is to be charged on the Principles of Self-Defence : They 
are much miſtaken. I had Occeion to ſee a great Way into the Secret of 
that Time, when I examined the Papers relating to the two Dukes of 
Hamilton. I know a great deal more ſince from two Perſons of unqueſ- 


tionable Integrity, who knew the Secrets of that Time, the Lord Hollis, 


and Sir Hardbottle Grimſtone ; but all received a full Confirmation, when 
I found it agreed perfectly with the noble Account given by the Earl of 
Clarendon. 

Nobody dreamt of a War, nor had they any Principles leading to it. 
But there was an unhappy Train of Accidents that hindered Matters from 
being brought to a Settlement, even while the King was granting all they 
could deſire. Stories were carried by Perſons about both the King and Queen, 
or Words let fall, that made them conclude, there were ſtill iſ Deſigns on 
Foot againſt the Laws that were then paſſed. But that which brought all 
to a Criſis, was the Diſcovery of a Negotiation to engage the Army to 
declare againſt the Parliament. Whoſoever compares the Depoſitions in 
Ruſhworth, with the Account given of that Matter by the Earl of Claren- 
don, will ſee there is a great deal more in the one, than the other is will- 
ing to believe; though he acknowledges they had both Goring's Evidence, 
and Piercy's Letter with them. I will not take it upon me to determine, 
whether they believed too much, or the Earl of Clarendon too little. It is 
certain they believed all that was in the Depoſitions, and a great deal 
more: For Goring being continued in the Government of Portſmonth, and 
his Father being advanced from being a Baron to be an Earl, and Piercy's 
being made a Lord, and Maſter of the Horſe to the Prince of ales, made 
them conclude they had ſuppreſſed a great deal, inſtead of ſaying more than 
was true. This ſtuck deep in their Hearts, and at laſt fatally broke out 
in the Demand of the Militia, that brought on the War, which I do own 
was plainly a Rebellion ; becauſe a Force was offered to the King, not to 
defend themſelves from an unjuſt Invaſion, or illegal Grievances, but to 
extort a new Law from him, 

Thus the true Occaſion of the War was a Jealouſy, that a Conduct 
of fifteen Years had given too much Ground for ; and that was ſtill un- 
happily kept up by a fatal Train of Errors, in every Step that was made. 
The great Concuſſion that the War gave the Nation, and the barbarous 
Effuſion of ſo much Blood, eſpecially of the Royal Blood of that Bleſſed 
KING, had at laſt a happy, though a late Concluſion in the Reſtoration : 
And it's no Wonder, if ſuch a Series of tragical Events begot a general 
Horror at the Occaſion of them. But then it was, that had it not been 


for High Crimes and Miſdemeanors. 
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for the Firmneſs of the Earl of Clarendon to his Eugliſb Principles, the Li- 
berties of the Nation had been delivered up. 

It is to his Memory that we owe our being a free People; for he with his 
two great Friends, the Duke of Ormond and the Karl of Southampton, checked 
the Forwardneſs of ſome who were deſirous to load the Crown with Prero- 
gative and Revenue, He ſtopt all this, which being afterwards odiouſly 
repreſented, brought on him that great and laſting, but honourable Dil 
grace, The Earl of Southampton, whoſe Death went a little before his 
Fall, and perhaps haſtened it the ſooner, ſaid to many about him, that he 
was a true Proteſtant, and an honeſt Eng/ifman; and that the Nation 
would feel the Effects of his being removed, whenloever it might happen. 

That Lord, in the great Settlement after the Reſtoration, would carry 
Things no farther than to repeal what had been extorted by the T'amults ; 
and in the Matter of the Militia-Act, and the Oaths relating to it, all was 
more cautiouſly worded than is commonly underſtood. To the Word 
Commiſioned by the King, ſome indeed moved, that the Word Lawfily might 
be added, to make all plain. This was preſſed in the Houle of Commons 
by Vaughan, alterwards Lord Chief Juſtice of the Common-Pleas. The 
Attorney-General, afterwards Lord Chancellor Nottingham, anſwered 
That was not neceſſary, for the Word Commiſſion imported it; ſince it was 
not lawfully iſſue out to lawful Perſons, and for a lawful Reaſon, it was 
no Commiſſion ; and the whole Houſe aſſented to this: Yet in the Houſe of 
Lords, the ſame Word Lawfully was preſſed to be added by the Earl of 
Southampton, who was aniwered by the Earl of Augliſey, to the ſame Pur- 
pole with what hal been ſaid in the Houſe of Commons. He indeed 
inſiſted to have the Word added, becauſe it would clear all Difficul— 
ties with many, who not having heard of the Senſe given ia both Houles 
might fancy, that any Sort of Commiſſion being granted, it would not be 
lawſul to reſiſt it, He did not prevail: For it was ſaid, That this Expla- 
nation being the Senſe of both Houies, it would be ſoon ipread and known 
over the Nation. In this Senſe, it is certain, that it is not lawful to take 
Arms again any fo commillioned by the King; for that were to take 
Arms againf the King's Commiſſion in the Execution of the Law, which 
is certainly a reſiſting the Ordinance of God, which wh ſoever di * /hall 
mw ve to themſelves Damnation. AN 

t was no Wonder, it after ſuch a War the Doctrine of Þ 
was preached and prefled with more than ordinary 8 
any Exceptions; yet ſomeſtill kept theſe in View: So did both Dr. Fallne- 
and myſelf; and f many others had them always in their Thou hes 
though they did not think it necellary to mention them, 2 85 

I tound the ill Effects that the carrying this Matter ſo far had on the 
Mind of that unfortunate Prince King Fames ; for in the Year 1673, when 
he was pleaſed to admit me to much tree Converſation with him amon 
many other Things, I told him, it was impoflible for him to N wo 

uiet in this Nation, being of that Religion: He anſwered me quick 
oes not the Church of England maintain the Doctrine of Non- Reſiſtance 
and Paſſive Obedience ? I begged him not to depend on that ; for there was 
a Diſtinction in that Matter, that would be found out when Men thous ht 
they needed it. I now come to tell your Lordſhips how right I jud 8 
t is true, they paſſed a very pompous Decree at Oxford in 1 we 
you ſhall hear how long they ſtood to it. In Summer, 1686 the Biince 
of Orange was pleaſed to receive me into his S-rvice with a particular Con- 
fidence. Soon after the Eccleſiaſtical Commiſſion was ſet up, and upon 
ſome Proceedings before that Board, he was deſired from England to break 
with King James upon that Head. I oppoſed this, and ſaid, I was con- 
vinced that Commiſſion was againſt Law, and would bave ill Effects; 
but it did not ſtrike at the Whole. "This was more warmly preſſed upon 
the Proceedings againſt Magdalen College, I till ſtood to my Ground; 
and told both Prince and Princeſs, That it a Breach ſhould follow on 
theſe Matters, I could not ſerve. When, indecd, the Declaration was 
publiſhed a ſecond Time, with a Reſolution to have it carried through: 
and that many Laws were diſpenſed with at Pleaſure; and Perſons who 
were under legal Diſabilities, were made Judges, Sheriffs, and Maviſ- 
trates ; all whoſe Actings were ſo many Nullities : Then I thought there 
was a total Subverſion of our Conſtitution ; which from being a legal one 
was made precarious, ſubject to mere Will and Pleaſure. So 1 was ready 
to ſerve in the Revolution. I 

Some Days after we came to Exeter, Sir Edward Seym:ur came thither 
and he preſently ſent for me: When I came to him, he aſked me Why 
were we a Rope of Sand, and had not an Allociation ? I ſaid, Becauſe — 
had not vet a Man of his Weight to begin the Motion: He (aid If we 
had not one by T o-morrow, he would leave us before Night, I preſent! 
law a Noble Duke, now in my Eye, and acquainted him with this: H- 
went to the Prince, who approving of it, an Aſſociation was prepared, and 
laid on the Table next Morning; and was after that ſigned by all-who 
came to wait on the Prince, Three Days after we left Exeter, a Head of 
the College came to the Prince, to invite him to come to Oxford aſſurin 
hin,, that the Univerſity would declare for him. He went as near it as 40. 
ingdon; but then the ſudden Turn of Affairs at London obliged him to 
haſte up, the Aſſociation was ſent thither, and was ſigned by the Heads 
of the Colleges, and many others there; ſome doing it in a particular 
Warmth of Expreſſion, and ſaying, That their Hearts as well as their 
Hands went with it. Upon what Diſappointments or other Views 
I cannot tell, this Contradiction to their tamed Decree, five Years aſter 
it was made, ſeemed to take another Tura back to it again ; and the No- 
tion of a King de facto, which is but a ſofter Word for an Ulurper, came 
in N ; 

The Parliament, to prevent the ill Effects of that, ſtudic 
Government, Firſi, by an Aſſociation, and then by an 1e * 
who was always againſt every thing that might break in upon Conſcience, 
was for making theſe only voluntary ; but they were enacted, and they 
were generally taken, A Noble Lord on the Earls Bench, procured me 
the Sight of a Letter, that went about to perſuade the taking the Ab- 
juration, that he had from a Place where he believed it had its Effect; 
where I found this Diſtinction, That the abjuring any Right what io. 
ever that the Pretender might claim, was only meant of a legal Ri *% 
and that it had no Relation to Birth-Right, or to Divine Right. The 
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Poſt, ſent a Meſlage to an Honourable Gentleman who would not take 


the 2 if he had an half Hour's Diſcourſe with him, he 
0 


doubted not to be able to convince him, that he might take the Abjura- 
tion without departing from any of his Principles. Towards the end of 
the laſt Reign, a bold Attempt was made on the King's Supremacy, by 
2n Incendiary, who is ſuppoſed to have no ſma!l Share in this Matter now 
before your Lordihips: But the Attack on the Supremacy being liable toa 

remunire, it was turn'd with much Malice, and managed with great 
Prevarication againſt the Biſhops, who adhered firmly to their Duty to 
the King. How great a Disjointing that has brought on this Church, is 
too viſible all the Nation over; and it tends to carry on the wicked Deſign 
of diſtracting the Church, and undermining the Government. | 

By the time the Queen was on the Throne, or ſoon after, the Rehearſal 
began to be ſpread over the Nation, two of them a Week, which con- 
tinued for ſeveral Years together, to be publiſh'd without Check or Con- 
troul. It was all thro' one Argument againſt the Queen's Right to the 
Crown: That, tho' it was diverſified with Incidents and Digreſſions, was 
kept always in view. The Clergy were in many Places drawn into Sub- 
ſcriptions for this Paper. This look'd like a Deſign long connived at, to 
have the Queen's Title undermin'd : Beſides this, we * a Swarm of 
Pam phlets every Year to the ſame Purpoſe, and, as was believed, writ by 
the ſame Hand. One fold at the Door of the Houſe, with the Title of 
King William's Exorbitant Grants, did plainly call him an Uſurper : and 
{tarting an Objection againſt the Queen's poſſeſſing the Throne, gave it 
this Anſwer, That ſhe did well to keep it till ſhe could deliver it up to the 
righteous Heir. At that time there was a quick Proſecution of a Paper, 
publiſh'd, with the Title of The Shorteft Way with the Diſſenters ; and 
upon that, I brought that Pamphlet to a great Minifter, and offer'd to ſhew 
him this Paſſage in it, to ſee if there ſhould be a Proſecution of this o. - 
der'd, He turned from me; ſo whether he heard me or not, I cannot tell; 
I am ſure if he ſays he did not, I will believe him. No Proſecution fol- 
low'd, and the Rehearſal went on. The Clergy in many Places met at a 
Coffee-Houſe on Saturdays, to read the Rehearſals of the Week, which had 
very ill Effects in molt Places. I know it may be ſaid, That the Queen's 
Learned Counſel ought to have look'd after theſe things : But we all know, 
that they ſtay till they receive Orders from the Miniſtry. The Courſe of 
that Treaſonable Paper has been now for ſome time ſtopt, ſo we fee there 
is ſome Change in the Miniſtry, 

But to compleat the Inſolence of the Enemies of the Queen and of the 
Proteſtant Succeſſion, they had the Impudence to give it out, That the 
_ ſecretly favour'd them. And as this, we all know, has been long 
whiſper'd about among us, ſo it was more boldly given out in Scatland; 
which obliged one of the Queen's Miniſters in that Parliament, in a Speech 
that was printed, to contradict this treaſonable and diſhonourable Sug- 
geſtion, That as ſome Divines would have it, that there was in God a ſe- 
cret as well as a revealed Will, and that theſe might be contrary to one 
another; ſo they would faſten an Imputation on the Queen, that while ſhe 
revealed her Will one way, ſhe had a ſecret Will another way ; which he 
ſolemnly affirmed to be falſe, and highly injurious to the Queen. 

While the Pamphlets and theſe Reports were thus ſet about, Mr. Hoadly 
thought that it became him to aſſert the Queen's Title, by juſtifying the 
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Revolution, out of which it riſes. But what an Out- ery was raiſed on th;, 
that one durſt diſturbthe Progreſs of a wicked Opinion, that was -vikh 
deſigned to overturn the Government? And yet he afſerted nothine b 
what the Counſel for the Priſoner did all fully and plainly own, That ; 
the Caſes of extreme Neceflity, an Exception to the Doctrine was to be 
admitted, and that that was the Caſe at the Revolution. 

But as theſe Notions have been long let run among us, fo they have 
appeared in a-moſt violent and unguarded manner, ever fince the Attem 
of the Pretender; and more of late, fince the Preliminaries upon the Oye; 
tures for a Peace, ſeem to extinguiſh their Hopes. What Sermons on this 
Head are preached in this City, at Aſſizes, at Bath, and at many Cathe. 
drals? Furious Men fit themſelves with ſome hot Sermons, which t 
carry about from Place to Place, to poiſon the Nation. This has not on 
the viſible Effect deſigned by it, of ſhaking many in their Allegiance to 
the Queen, and in their adhering to the Proteſtant Succeſſion ; but it has, 
curſed Effect on many others, on whom this their Deſign does not ſucceed, 

I am very ſenſible there is a great deal of Impiety and Infidelity now 
ſpread thro' the Nation: This gives every good Mind all poſſible Horror: 
but I muſt tell your Lordſhips, on what a great Part of it is founded : for 
ſince my Converſation with Vilmoet, Earl of Rechefter, I have had many 
Occaſions to diſcourſe with Perſons tainted with thoſe wicked Principles; 
and I do affirm it, that the — Prejudice theſe Perſons have at Religion, 
at the Clergy, and at thz Publick Worſhip of God, is this, that they ſay 
They ſee Clergymen take Oaths, and uſe all Prayers, both ordinary and 
extraordinary, for the Government, and yet in their Actings and Diſ 
courſes, and of late in their Sermons, they ſhew viſibly that they look 
another way : From whence they conclude, They are a mercenary fort of 
People without Conſcience. 

dope there are not many that are ſo corrupted and fo ſcandalous : [ 
am ſure I know a great many that are far otherwiſe, who preach, ſpeak 
and act as they ſwear and pray; but thoſe who act in another way, are 
noiſy and impudent, and ſo * an Imputation on the whole Body. 
And unleſs an effectual Stop is put to this Diſtemper, it is not poſibie to 
fore ſee all the ill Conſequences that may follow upon it. * 

I have, I am afraid, wearied your Lordſhips ; but I thought it was ne- 
ceſlary, once for all, to enlarge copiouſly on this Argument. And now to 
come cloſe to the Article, and the Sermon, for I meddle not at all with the 
Perſon of the Man, whatever general Expreſſions might very well have 
been uſed, in ſetting forth * gu Obedience and Non-reſiſtance before the .- 
volution ; becauſe odious Caſes ought not to be ſuppoſed, and therefore are 
not to be named, yet ſince Reſiſtance was uſed in the Revolution, and that 
the late King invited all the Subjects to join with him, which was in them 
certainly Reſiſtance; and ſince the Lawfulneſs of the Revolution is ſo 
much controverted, the condemning all „ in ſuch crude and gene- 
ral Terms, is certainly a condemning the Revolution. And this is further 
aggravated from thoſe Limitations on our Obedience, in an Act paſſed ſoon 
after the Revolution, by which, in Caſe our Princes turn Papiſts, or 
marry Papiſis, the Subjects are in expreſs Words diſcharg'd from their Al- 
legiance to them. Certainly this puts an End to the Notion of Non-re- 


fi/tance in any Caſe, or on any Pretence whatſoever. For theſe Reaſons, I 


think the firſt Article of this Impeachment is both well grounded, and 
fully made out. 


The Biſhop of Oxford's * Speech in the Houſe of Lords, on the firſt Article of the Impeachment of Dr. 
Henry Sacheverell. 


My Lonps, | 
OME of this Bench are neceſſarily call'd up, by Words which fell 


from the noble Lord who ſpake third in this Debate, who was pleas'd 
to mention, among other ſtrange Things, Biſhops voting contrary to their 
Dottrines. The „ 9 of ſeveral of the Reverend Prelates have been 
read before your Lordſhips in ¶ęſiminſter- Hall : They were firſt quoted 
by the Counſel for the Defendant, and by their Order read in ſuch a partial 
and unfair manner, that if I may be allow'd to uſe we other Author after 
the ſame way, to take a naked Fropeftion out of his Book, and not con- 
ſider the Coherence or Dependance of the Words, how it may be explain'd 
or limited in other Places, to read juſt ſo far as may ſerve my Purpoſe, and 
ſtop when any thing follows that may ſet the Matter in a juſt Light, I 
dare undertake to make any Author ſpeak on which-ever ſide of the Queſ- 
tion I pleaſe, g ; 
But the Managers for the Honourable Houſe of Commons did Juſtice 
to thoſe Reverend Prelates, by obliging the Clerk to read other Paſlages in 
their Books, which clearly explain'd their Opinions; and fo the only Pur- 
ſe that was eventually ferv'd by producing thole Quotations, was that 
which, I fear, was not intended; the vindicating thoſe Reverend Prelates 
from the uncharitable Imputation of having aſſerted a Doctrine in their 
Writings, which they had contradicted by their Practices, in relation to 
the Revolution, and the Government founded upon it. 
I hope to be able to reconcile the Vote which | ſhall give, with the Opi- 
nion which | have always been of, and which having not been produced 


below, I ſtand up to give it your Lordſhips here; being far from cenſur- - 


ing, far from entertaining the leaſt diſreſpectful Thought of any that ſhall 
differ in Opinion from me. 

I own the Subject now in debate is a matter of great Conſequence, and 
of great Nicety and Tenderneſs; and that he, who ſhould preſume to en- 
tertain your Lordſhips upon it, ought to be better qualify'd, and better 
ard than 1 am in other Reſpects; but I will give place to none in 
thoſe that follow, viz. in delivering myſelf with that Reſpect and Defe- 
rence which is due to this Houſe, that humble Diftidence which becomes 
a juſt Conſciouſneſs of my own Weaknels, and that Plainnels and Since- 
rity which becomes that C haracter, which, however unworthy of it, I have 
the Honour to bear; and then I am ſure I may depend upon your Lord- 
ſhips known Candor, Honour and Juſtice, that it any thing ſhould fall 
from me lefs correct, or lefs gnarded than it ought to be, it thall receive 
the molt favourable Conſtruction that it is capable ot. 

* Refore I deliver my Opinion, I beg leave briefly to ſtate the Queſtion ; 
and in order to that, to lay down two Premiſes. 


| 


1. That Government in general, was in its original Inſtitution de- 
ſigned for the Good of the whole Body. Men were not form'd into So- 
cieties, only to be Subjects of the arbitrary Wills, the laviſh Inſtruments 
in the gratifying the ambitious or other corrupt Defigns of any one or 
more Men ; but for the Safety and Proſperity of the whole Community. 

2. That in the Holy Scriptures (as far as I can find) there is no Speci- 
fication of any one particular Form of Government to which all Nations 
and Bodies of Men, in all Times and Places, ought to be ſubject ; nor are 
there any ſuch exact Accounts of the Extent of the Power of the Governor, 
or bes and Submiſſion of the Governed, as can reach to all Caſes 
that may poſſibly happen. 

There are many general Precepts requiring the Obedience and Sub- 
miſſion of Subjects to their Governors: Let every Soul be ſubject to the 
„Higher Powers: You muſt needs be ſubject not only for Wrath, but 
« alſo for Conſcience-ſake : He that reſiſts, reſiſts the 2 04 of God: 
„And ſubmit yourſelves to every human Conſtitution for the Lord's 
„% ſake, oc." 

But yet theſe Scriptures do not tell us how far we muſt obey and be ſub- 
ject, nor do they neceſſarily imply that there can never be any Caſes 
wherein we may not obey and not be ſubject, but reſiſt ; becauſe there 
are other Places in Scripture, where other Duties are requir'd in Terms 
as large and general as theſe, nay in univerſal Terms, which yet muſt ad- 
mit of Exceptions. 

Some of the moſt zealous Contenders for the abſolute Power of the 
Prince, and unconditional Submiſſion of the Subject, found themſelves 
very much upon the fifth Commandment, Honour thy Father and Mother, 
which they expound as comprehending political as well as natural Parents; 
and I do not gain- ſay it: But then, oo. my Lords, let us fee in what 
Terms the Duty of Children to their natural Parents is requir'd in Serip- 
ture? Children, ſays the Apoſtle, obey your Parents in all Things. This 
Expreſſion is ſurely univerſal enough; and from hence, according to ſome 
Men's Reaſoning, it muſt follow, if Children muft obey their Pareats in 
all things, then they may reſiſt in none. 

But will any body ſay, that notwithſtanding the Univerſality of this 
Precept, there may not be ſome Exceptions and Limitations underſtood, 
both as to the active and paſſi ve Part of the Child's Obedience? As to the 
active, no one will deny, but the Command muſt be reſtrain'd to Licita 
& Hone/ta; they are not to obey in all things abſolutely, but in all things 
that are lawful and honeſt, 
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And as to the paſſive Part of the Child's Obedience, the Submiffion or 
Non- Reſiſtance tequir'd, permit me to put a Caſe : Suppoſe a Parent in a 
Phrenzy; in aFit df Drunkenneſs or Paſſion, draws his Sword, and at 
tempts to kill bis innocent Son, and the Son had no way to efcape from 
bim: Is he oblig'd by this Duty of not reſiſting, to ſtand ſtill, and let his 
Father ſheath his Sword in his Bowels ? May he not, tho' he muſt ſtill 
have a care of his Father's Life, defend his own ? May he not put by the 
Paſs, grapple with his Father, and difarm him if he can? My Lords, 
ſurely he may ; that prime Law of Nature, of Self-Preſervation, will 
juſtify him in it: And then why may not the ſame Law of Self- Preſerva- 
tion po the Political Child, the Body of the People, in defending their 

litical Life, i. , their Conſtitution, againſt plain and avow'd Attempts 
of the political Parent utterly to deſtroy it? And it is upon this Point 
only that I ſhall ſtate the Queſtion. | 
| P 4 allow, that in all Governments whatſoever there is an abſolute 
Power lodg'd ſomewhere. With us, as I humbly conceive, that Power 
is lodg'd in the Legiſlature ; for which I have the Authority of a great Po- 
liticizn and Stateſman, Sir Thomas Smith, who was Secretary of State to 
two Princes, King Edward VI. and Queen Elizabeth; who in his Book, 
De Republica Argl. a Book ſeen andallow'd, as is faid in the Title-Page, 
in that Chapter where he treats of our Parliaments, and the Authorit 
thereof, lays down this Aſſertion, The mot high and abſolute Power of t 

« Realm of England confiteth in the Parliament.” And giving particular In- 
fances of that Power, among others, mentions this, That the Parliament 
gin Forms of Succeſſion to the Crown.” "IF 

Ane executive Power with us is lodg'd with the Prince; and I do 
readily allow, that the Prince ſo veſted with the executive Power, and all 
others lawfully commiſſion'd by him, acting according to their Commiſ- 
ſion, and within thoſe Laws with the Execution whereof-he and they are 

reſpectively truſted, are irreſiſtible: The Perſon of the Prince is always 
inviolable; no perſonal Faults in him ; no Injuries to particular Perſons, 
where they can have no Redreſs by Law, as in ſeveral Cafes they ma 
have; no general Male-Adminiſtration, whereby the Publick may be 
greatly hurt, can juſtify any forcible Reſiſtance of his Subjects; nor any 
thing elſe than a total Subverſion of the Conſtitution. 

But if in a legal Monarchy, where ſuch Laws have been enacted by 
common Conſent of Prince and People, as are to be the Meaſures of his 
Government, as well as of their Obedience, that limit his Power, as 
well as ſecure their Rights and Properties, the Prince ſhall change this 
Form of Government into an abſolute Tyranny, ſet aſide thoſe Laws, 
and ſet up an arbitrary Will in the room of them: When the Caſe is 
plain, and when all Applications and Attempts of other Kinds prove un- 
{ucceſsful ; if theh the Nobles and Commons join together in defence of 
their Antient Conſtitution, Government and Laws, 1 cannot call them 
Rebels. Allow me, my Lords, to lay before you a few things in main- 
tenance of what I have advanced. And, 

1. I would humbly offer ſome Facts, which I allow do not directly 
prove what I have ſaid to be true, but they do prove it to have been the 
Opinion of our Princes, Parliaments, Clergy and People, in the Reign 
of thoſe three great Princes, Queen Elizabeth, King James and King 
Charles I. I mean the Aſſiſtance which thoſe Princes you to the Subjects 
of other Countries that were reſiſting their reſpective Princes; and to en- 
able them to do ſo, they had Subſidies given them in Parliament and Con- 
vocation——, and there were Prayers compoſed and uſed for the Succeſs 
of their Arms, : 

Surely, my Lords, if thoſe Princes, Parliaments, orgy and People, 

their Princes 
was in no caſe lawful, but always damnable Rebellion; they would ne- 
ver by aiding and aſſiſting ſuch Rebels have involv'd.- themſelves in the 
Guilt, and expos'd themſelves to the dangerous Conſequences of ſuch a 
Sin. I mention not the particular Stories, becauſe they are better known 
to your Lordſhips than to me, and becauſe I doubt not but in the Courſe 
of this Debate, ſome Lord or other will give a larger Account of them. 
But I cannot forbear nd one thing relating to that Aſſiſtance, which 
that pious Prince, and now glorious Saint in Heaven 8 Charles I. gave 
to the Rochellers, who were ſurely the Subjects of the King of France: 
He order'd a Faſt by Proclamation, and appointed a Form of * ee to 
be drawn up for the imploring of God's Bleſſing. It is highly probable, 
that Biſhop Lad had the great Hand in compoling thoſe Prayers, he be- 
ing then Biſhop of Linden, and in great Favour, and the Archbiſhop of 
Canterbury, Al hot, at that time in Diſgrace. But whoever compos'd them, 
beg leave to read part of one of the Collects in that Office: © O Lerd 
* Ged of Hef, that giveſi Victory in the Day of Battle, and Deliverance in the 
© time of Trouble, The Beſecch thee to flrengthen the Hands, and enccurage the 
* Hearts of thy Servants, in ferns thy Battles, and defending thy Altars that 
are amang us, and in all the Refermed Churches.” It ſeems the Reformed 
Churches were thought to have God's Altars among them then, however 
thev have been vilify'd ſince. But that which I would obſerve from this 
Paſſage is this, That neither that excellent King who commanded thoſe 
Prayers to be compoſed, nor the Biſhops who compos'd them. nor the 
Clergy and People who uſed and join'd in them, could in ſo ſolemn a 
manner have recommended thoſe Forces to the Divine Protection and Fa- 
vour, and as ſuch as were fighting God's Battles, if they had thought they 
were fighting againſt God in his Vice-gerent; and as defending his Al- 
tars, if they believed they were reſiſting his Ordinance. | 

2. I could produce ſeveral Authorities in ſupport of what I have laid 
down, but I ſhall mention but one: It is in a Book written profeſ- 
ſedly on this Subject, and the Paſſage I ſhall quote comes home in point 
to the matter in Hand. The Book was written in Queen Elizabeth's 
Time : Every one that js acquainted with the Hiſtory of her Reign, 
knovs what Attempts were made by tte Pope and bis Party againſt her 
Government and Life, by e WT, d-poſing her, abſolving her 
Subjects from their Allegiance, by raiſing T umults and Inſurrections, by 
Dagger, Poiſon, and what not: And 'tis certain, that they were theſe 
wicked Practices of the Pope and his Followers, and the Doctrines by 
which they juſtify'd them, that the Compilers of the Homilics, which 
were then mide, and other Authors, veho then wrote about the Power of 
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the Prince; and the Duty of che Subject, had principally in their View, 


The Book I mean, is intitled, The true Difference between Chriſtian Sub- 
Jeftton and Unchriſtian Rebellion. 


It is written by way of Dialogue between 
a Chriſtian, whom the Author calls Theophilus, and a Jeſuit whom he calls 
Pbilander. I beg leave to read a Quotation out of it. Theophilus the Chriſ- 
tian ſays, 7 buſy not myſelf in ether Men's Cormmonwealths as you (the Feſuits) 
do, neither will I raſhly pronounce all that reſiſt to be Rebels : Caſes way fall out 
even in gat (ry Kingdoms, where the People may plead their Right againſt their 
Prince, and not be charged with R-bellion. Philander the Jeſuit aſks, As when, 


for Example ? Theophilus the Chriſtian replies thus: V Prince Huld go 


about to ſulject bis Kingdom to a foreign Realm, or change the Form of the Com- 
monwealth from Impery to Tyranny, or negle&t the Laws etabliſhed by common 
Cnſent of Prince and People, to execute his own Pleaſure : In theſe and other 
Caſes, which might be namtd, if the Nobles and Commons join together to defend 


their ontient and accuſtom'd Liberty, Regiment, and Laws, the; may not tell be 


accounted Rebels, This Book is (aid, in the Title-page, to have been pe- 
ruſed and allow'd by publick Authority; was written by a great Man, 


Dr. Biljon, then Warden of Mincheſter College; printed at Oxford by the 
Queen Elizabeth ; and the Author: *** 
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But ſince he has granted, that fuchs Men Wie has deſcribed, Men of 
Probity and Judgment, zealous Aſſettors of the Rights of Princes, and 
Repretlors of popular Licence, have contended, that in Caſes of extreme 
Neceſſity it is lawful for the People to defend themſelves; I may comfort 
myſelf, if I err in my Opinion, that I err in good Company. But I hum- 
bly conceive I do not err; and that, 

For this plain Reaſon, That if it be utterly unlawful to reſiſt in any 
caſe whatſoever, even that ofa total Subverſion of the Conſtitution and 
Laws; then there is no Diſtinction of Governments, of abſolute, I meanz 
and limited; or if there be a Diſtinction, it is a nominal one, without 
any real Difference, For what Difference is there between a eng. 

overning arbitrarily without Law, and governing arbitrarily againſt Law 
—.— having no {Pres at all, and having precarious Laws that depend 
intircly on the Will of the Prince, whether he will obſerve one of them, 
or 3 them all; and if he does, the People cannot help them- 
ſelves 

But, my Lords, I hope and believe that there is a real Diſtinction of 
Governments, and that the Subjects of all Governments are not in the 
ſame wretched Condition that thoſe of France and Turkey are in. I hope 
we have not ba iſted falſly or vainly of our Form of Government, that we 
are bleſs'd with a Conſtitution more happy than any other Nation in the 
World enjoys, that allows and fecures as great, and (I had almoſt ſaid) 
(God-like Powers and Prerogatives to the Crown, as any wiſe and good 
Prince can deſire ; a Power of doing every thing that is good, and not ng 
that is ill; and at the fame time ſecures molt valuable Rights and Priyj- 
leges to the People. 

What wiſe or good Prince would not rather chuſe to reign over free 
Subjects, than tyrannize over Slaves? To receive a willing, chearful O- 
bedience, procceding from the Principles of Gratitude, Love and Intereſt, 
as well as of Duty, rather than a forced one, owing merely to a Principle 
of Fear, the Principle from whence the Indians worſhip the evil Spirits! 

My Lords, ſuch a Frame of Government your Lordſhips have receiv'd 
frop your Anceſtors ; aud I hope and truſt, that in grateful Reſpect to 
their — and in tender regard to your Poſterity, (I ſay nothing of 
ourſelves, my Lords; for as for us who have the Happineſs to live under 
the Government of the beſt of Princes that ever Heaven bleſs'd a Nation 
with: for us, I ſay, were our Government as arbitrary as any in the Ea, 
yet I ſhould think our Rights, Libertics and Properties, and whatever is 
moſt dear and valuable to us, as ſafe if they depended entirely upon Her Ma- 
jeſty's gracious Will, as they are now they are ſecured to us by our Laws, 
or . Fences, if they could be made) but I ſpeak in regard to thoſe 
that are to come after us: And I do hope and truſt, that as your Lordſhips 
have receiv'd ſuch an incſtimable Treaſure from your Predeceſſors, you 
will tranſmit it inviolable to your Poſterity. 

My Lords, I fear 1 tire you, but I mult beg your Patience a little lon- 
ger, while I expreſs my Surprize and Wonder that the Doctrine of Paſ- 
five Obedience and Non- Reſi/tance, in the unlimited Extent in which ſome 
explain it, is ſo diligently inculcated, and ſo zealouſſy preſs'd at this 
Time. | 

Paſſiue Obedience, T own, when truly ſtated, is a truly Chriſtian Duty; 
a perpetual Duty as to the Obligation, but occaſional as to the Practice of 
it. Now Preachers do not uſually, neglecting the preſſing of other Du- 
ties of more conſtant Practice, lay out their T ime and Labour in filling 
both Pages of their Diſcourſes with earneſt Afertions and violent Exhor- 
tations to the Practice of an occaſional Duty, unleſs they have ſome near 
Proſpect of an Occaſion for the Exerciſe of it. And yet, my Lords, has 
this one Duty been of late more frequently and carnettly aſſerted and ur- 
ged, both from Pulpit and Prefs, than all the other Duties of Chriſtianity ? 
And what Occaſion for this does any one pretend to have in View? 

Can there be a Wretch ſo abandon'd, ſo loſt to all Senſe of Gratitude, 
and every thing my good, as to be capable of admitting a Thought, 
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that our gracious Queen has done, is doing, or intending to do any thing, 
that Say ts her Subjects occafion for the Practice of the Dew! Hat 
ſhe not, ever ſince her happy Acceſſion to the I hrone, 
her own Kepoſe and Eaſe to the Quiet and Happineſs of her Subjects? 
Has ſhe not clearly ſhown that ſhe has nothing ſo much at heart as the 
Good and Proſperity of her People, the true Intereſt and Honour of her 
Kingdom, which ſhe has carried higher than any of her Royal Predeceſſors 
ever did before her? Has ſhe not approv'd herſelf a true Parent of her 
Political Children, by exerciſing as prudent.a Care of, and expreſſing on 
all Occaſions as tender an Indulgence to them, as any natural Parents 
ever did towards their's ! b . er | 

If then there be no Occaſion from the Conduct of our Prince, is there 
any Keaſon from the Behaviour of her People that may juſtify this extra- 
ordinary and otherwiſe unſeaſonable Zeal for this 1 octrine? Do they 
(excepting ſuch as the Zealots for this Doctrine have excited to diſturb her 
peaceful Reign at home, by rebellious and dangerous Tumults and Infurrec- 
tions) ſhew any Uncaſineſs' under her Majeſty's Government, or Incli- 
nation to throw it off? Do they not bleſs their glorious Queen, and God 
for her? Do they not on all Occaſions expreſs their grateful Senſe of the 
dminiftration ? Do 


many ineſtimable Bleſſings they enjoy thro” her 
they not conſtantly. offer up their devout Prayers to God for her long 
Life and happy Reign? Do they not willingly pay their Taxes for the 
Support of her Government, cheerfully expend their Treaſure and Blood 
too in Defence of it ? Ry 

What then can be ſaid for ſuch a Conduct, which can have no other 
natural Tendency than to create unreaſonable Jealouſies of her People in 
the Head of our Queen, and groundleſs Fears of their Queen in the 
Hearts of her People? Icalouſies in the Queen, that her Subjects are in- 
clinable to rebel againſt her, when the Clergy think it neceſſary thus to 
my theſe Reſtraints upon them; and Fears in the People when their 

aſtors are {» induſtriouſly preparing them for Sufferings. 

My Lords, I would got be thought to charge upon all that hold and 
aſſert this Doctrine, the Conſequences which I may with too much Rea- 
ſon charge upon ſome of them; I mean ſuch as do not allow Her Ma- 
jeſty's Title to the Crown, but refuſe to take the Oaths to Her, or join 
in Prayer ſor Her, and have upon that account form'd one of the molt 
unaccountable Schiſms that ever was made in the Church. Some of 
theſe have engaged zealouſly in aſſerting this Doctrine; and one of them, 
in a Paper written in Vindication of it, has not been afraid to inſinuate 
a Parallel between. the Caſe of Her Majeſty and the Pretender, and that of 
Athaliah and Foafh. 

Horrid Sugge!tion, that would make one tremble ! What do theſe Men 
mean? Any Scrviceto her Majeſty ? No; The Conſequsnces as to them are 

lain. If to reſiſt upon any Occafion whatever be unjawful, be Rebel- 
Fon, damnable Rebellion; then the Kevolution was Rebellion, and all 
that were concera'd in it arc involy'd in that Guilt ; then we have con- 
tinued in a Rebellion ever ſince ; then if we wou'd avoid Damnation, we 
muſt repent of that Sin: But there is no true Repentance without Reſti- 
tution ; and if there muſt be Reſtitution, they will tell you what that is. 

L would charitably hope, that the unfortunate Perſon now in judgment 
before your Lordſhips, did not intend to carry Matters fo far: But I muſt 
ſay, his Doctrine as he has {tatcd and managed it, under his Head of 
Filſe Brot! er beo with relation to the State, does give too great a Handle 
for thoſe that have ſuch Vicus, to improve what he has ſaid to their Purpoſes. 

"Che Counſel for him, have labour'd to defend him againſt the Charge 
in this Article, by producing a great many Quotations out of the Fom- 
lies, Stati tes, and 7b ritings of Divincs dead and living, wherein this 2Joc- 
trine has been laid down generally, They all allow'd that Cafes of ex- 
treme Neceſſity were always excepted out of this general Doctrine; and 
that tho' the Exception was not exprelſs'd, yet it was always imply'd ; and 
they allow'd farther, that the Caſe of the Revolution was a Caſe of ſuch 
Neceſſity: But how did 7 apply this to the Caſe of their Client ? 
Thus: They ſaid, that thoſe Divines whom they had uoted, were never 
found fault with for aſſerting the Doctrine in general Terms, not expreſſ- 
ing but tacitly implying the Exception: Then they aſk'd, Why ſhould 
the Doctor be charged for aſſerting the Doctrine in general Terms, as 
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* How q 0 the Revolution? > 
ndeed I fiou ily have admitted the Plea, if the Doct 
no more than barely 2 the Doctrine in 4 Terms, = — — 
F ault had been that he had not expreſs'd the Exception which he eie 
| imply'd : But has he done no more than this ? Has he not mention'd th; 
| Cafe of the Revolution, with no other view, as I can ſee, than to expo; 
it; not as an Exception out of his general Poſition, but an Objec 
tion againft it? Our Adverſaries, ſays he, that is, thoſe that 0 : 
poſe his general Doctrine, think they have us ſure, i. . effectualy 
confute that Doctrine, by objecting the Revolution. This Objec, 
tion muſt ſuppoſe that there was Reſiſtance at the Revolution 5 for 
to ſay that the general Doctrine, That it. is not lawful in any 
Caſe to reſiſt, is not true, becauſe the Revolution was lawful, in which 
there was no Reſiſtance, would be a wonderful Objection indeed: I fa 
Reſiſtance muſt be ſuppos'd in the Objection, to make Senſe of it. "3 
then does he ſolve this Objection? Does he ſay, the general Doctrine i 
ways implies an Exception of Caſes of Neceſlity ? That the Revolution 
was a Caſe of ſuch Neoeſſity, and therefore that Neceſſity juſtify'd the 
Reſiſtance at the Revolution; No, but by advancing a ſtrange Poſition 
(which he proves by as ſtrange a Medium) viz, That there was no R. GH 
ance ut the Revolution : m that if there was Reſiſtance at 
the Revolution, which every body knows there was, the Revolution ſtands 
condemn'd by his general Doctrine. So that I cannot ſee that his learned 
Counſel, who wanted neither Abilitics nor Pnclinations to ſerve him, have 
at all defended him againſt the Charge in this Article. But this the 
have effectually done, they have given up his general Doctrine, if it ed 
mits of no Exceptions; and thereby clear'd the Revolution, and the 
neceſſary Means whereby it was brought about, from thoſe black and 
odious Colours which he endeavour'd to caſt upon them. 

After all, I can truly appeal to my own Heart, and a greater than it 
the Searcher of it, that I am not any ways prejudiced againſt the Perſon 
of the unhappy Priſoner, but rather in tavour of him, as I am of all 
Men in his ſuttering Circumſtances, by a natural Tenderneſs (it may be 
a Weakneſs, but ſuch a one as I cannot help), which never ſuffers fo 
however oblig'd in Juſtice to it, to do a hard thing to any one, however 
deſervingit, without doing at the ſame time a hard thing to myſelf: And if 

our Lordſhips ſhould be of Opinion, in the Concluſion of this 1'ria! 

hat the Commons, have made good their Charge againſt him, I am ſure 
I could come into as eaſy a Sentence upon him as may be conſiſtent with 
the Honour and Juſtice of your Proccedings, and with that which 1 take 
8 on the _ End of all Puniſhments, not ſo muck the hurting the Of- 
ender, as the preventing the like Offences : inderin: 
Wr gh. for the future. e 
ut ſtill, my Lords, there is ſurely a Tenderneſs and Com 
to our Queen, our Country, and er all which, 1 = 
yes are highly concern'd in the Iſſue of this Affair. A 
erzymen may with Impunity publickly in thei 
and condemn the Revolution . beſides the Reflections — vets. 
the worthy Patriots that were concern'd in that great Work he Com- 
monalty, Gentry, and Nobility, Lords upon every Bench in this tlouſe; 
be ſides this, it muſt ſhake, it mult ſap the very Foundation of our 
preſent Eſtabliſhment, as it ſtands upon the Foot of the Revolution, and 
ucterly deſtroy our future Hopes in the Proteſtant Succeſſion which is 
W that Bottom only. : T 
„Lords, I muſt humbly atk Pardon for having treſpaſs 

your Patience, and will JEST with this one + Jorge —— Opi- 
nion, theſe Prattiſmgs of Clergymen (to uſe the Expreſſion of a — 2 
eminent Prelate) in State Matters, are of that dangerous Tendency and Conſe- 
. N that if there be not ſome effettual Stop put to theſe Prattifings E 7 

rattifings well, in time, put an effeftual End to our Conſlitution. 

The Commons had therefore Reaſon to bring this Matter in Judgment 


before your Lordſhips, and I think they have fuily made good their Charge 


The Biſhop of Lincoln's * Speech to the Houſe of Lords, M 
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arch the 17th, at the Opening of the ſecond Article of the 


Impeachment againſt Dr. Sacheverell. 


My Losns, 

T was the Misfortune of ſome of our Bench, that in the Proſecution 
of the foregoing Article of this Impeachment, a Noble Lord, who 
ſpoke very carly to that Point, was pleated not only to anticipate our 
udgment in that Particular; but to do it with this pretty hard Reflection, 
hat in giving it, as he ſuppos'd we would, we {hould vote contrary to 
our own Doctrine. lt is not improbable but that, in the Courſe of the 
preſent 
to ſhoot at us; and we may be told, that in defending of the { Toleration 
granted by Law to the Diſfenters, we {hew ourſelves to be Apoſtates from 
our own Order. But from both theſe Imputations, I am perſuaded, both 
our Writing, and our Actions, will fecure vs in the Judgment of all 

indifferent Perſons. 

The Subſlance of this Second Article of the Impeachment, which your 
Lordſbips are now about to enter upon, is this: * That Dr. Sacheverell 
© in bis S.rmon doth ſungeſt and maintain, that th: Treration granted by Law 
6 is unreaſmable, aud the All:zwance of it umvarrantable. That he is a Falſe 
« Brother with relation to Gd, Rel gion, or the Church, who defends Toleration 
© and Liberty of Conſcience. That Queen Elizabeth was deluded by Archbiſh; 
« (;rindal! to the Totera:ion o, toe Genevian Diſcipline : And that it ts 5 
Duty of ſuperior Paſtors to thunder out their E cl-jrafticel Anathemas again/t 
« Perſons entitled to the Benefit of the Teleratien ; and infolently dares, or defies 
« any Power on Earth to reverſe ſuch Sentences.” This, my Lords, is the 
Sum of this Part of the Commons Charge againſt Dr. Sacheverell, and I 


* Dr, William Wake. | 
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Debate, another Arrow may be drawn out of the ſame 4 Quiver - 


think the Managers have fully made it out; not by bare e 
» 


by unneceſſary Implications, and forced Conſtructions 
gether broken Sentences, and conjoining 
Pailages (as he has unjuſtly complain'd) ; 
—_— Ar 1 a very great Part of his Diſcourſe. 
ut before I trouble your Lordſhips with the Proo is, gi 
leave, upon this Occaſion (tho? it be 2 Part of the tend ary | 
gainſt the Preacher) to obſerve to your Lordſhips, what a ſtran by Ny 
he has thought fit to publiſh of that other popular Engin- — Ss 
ſays, has been made uſe of f to pull down the Church, ad whi h h 
8 = Name of Comprehenſion. 4 TEE 
e Perſon who firſt concerted this ſuppoſed Deſign aoai 

was the late moſt Reverend Dr. nn 22 
The Time was towards the End of that unhappy Reign, of whith& 
much was ſaid upon the Occaſion of the foregoing Article Th . 
when we were in the height of our Labours, defending the Church of 
England againſt the Aſſaults of Poper „and thought of nothing elſ- 7 
that wile Pretute: foreſeeing ſome ſuch Revolution as ſoon aſter wa h 4 
pily brought about, began to conſider how utterly unpreparcd — nad 
been at the Reſtoration of King Charles II. to ſettle many thin ꝑs to th, a Ad 
vantage of the Church; and what a happy Opportunity had been loff f. ; 
want of ſuch a previous Care, as he was therefore defirous ſhould a 
be taken for the better and more perfe& Eſtabliſhment of it. Ie woo 


ons ; not by piecing to- 
of diſtant and independent 
but by the plain Words, and 


+ See Dr. Sacheverell's 4=fver to the 1/7 Article of Impeachment. 


viſible to all the Nation, that the more moderate Diſſenters were generally 
His Speech, Fol. Pag. 23. 


Dr. Sacheverell's Serzzoy at St. Paul's, 


io 
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{a well ſatisfied with that Stand which our Divines had made againſt Po- 
and the many unanſwerable T'reatiſes they had publiſhed in Confu- 
tation of it, as to expreſs an unuſual Readineſs to come in to us. And 
it was therefore thought worth the while, when they were deliberating 
about thoſe other Matters, to conſider at the ſame time what might be 
done to gain them, without doing any Prejudice to ourſelves. 
© The dcheme was laid out, and the ſeveral Parts of it were committed, 
not only with the Approbation but by the Direction of that Great Pre- 
late, to ſuch of our Divines as were thought the moſt proper to be in- 
truſted with it. His Grace took one Part to himſelf; another was com- 
mitted to the then Pious and Reverend * Dean, afterwards a Biſhop of 
our Church. The reviewing of the daily Service of our Liturgy, and 
the Communion-Book, was referred to a ſelect Number of excellent Per- 
ſons +, two of which are at this Time upon our Bench; and I am ſure 
will bear Witneſs to the Truth of my Relation. The Deſign was, in 
ſhort, this: To improve, and, if poſſible, to inforce, our Difcipline ; to 
review and enlarge our Liturgy ; b 
adding of others; and if it ſhould be thought adviſable by Authority, 
when this Matter ſhould come to be legally conſidered, firſt in Convo- 
cation, then in Parliament, by leaving — few Ceremonies, confeſſed 
to be indifferent in their Natures, as indifferent in their Uſage, fo as not 
to be neceſſarily obſerved by thote who made a Scruple of them; till they 
ſhould be able to overcome either their Weakneſſes or Prejudices, and be 
willing to comply with them. 

How far this good Deſign was not only known to, but approved of by, 
the other Fathers of our Church, that famous Petition, for which ſeven 
of them were ſent to the Tetoer, and which contributed fo much to cur 
Deliverance, may ſuffice to ſhew. Thee Willingneſs there declared of 
coming to ſuch a Temper as ſhould be thought fit with the Diſſenters, 
« when that Matter ſhould be conſidered and ſettled in Parliament and 
« Convocation ;” manifeſtly referred to what was then known to ſeveral, 
if not all, of the Subſcribers, to have been at that very time under Delti- 
beration. And that nothing more was intended than 1 before ſaid, 
is as evident from what was publickly declared in a Treatiſe purpoſely 
written to recommend the Defign, when it was brought betore the two 
Houſes of Parliament, in the Beginning of the late Reign; and licenſed 


by the Authority of a Noble Peer, now prefent, who was at that time 


Secretary of State: In the very Beginning of which there is this re- 
matkable Paſſage, which I ſhall beg Leave to read to your Lordſhips: 
No Alterauon, that I know of, is intended, but in 1 hings declared 
« to be alterable by the Church itſelf. And if Things alterable be al- 
«© tered upon the G rounds of Prudence and Charity; and Things defec- 
« tive be ſupplied ; and Things abuſed be reſtored to their proper Uſe; 
and Things of a more than ordinary Compoſition reviſed and improved; 
« whilſt the Doctrine, Government and Worſhip of the Church remain 
« jntire, in all the ſubſtantial Parts of them; we have all Reaſon to be- 
« licve that this will be fo far from injuring the Church, that, on the 
« cantrary, it ſhall receive a very great Benefit by it.“ 

And now, my Lords, let any impartial Perſon conſider, what was there 
in luch a Deſign that could be juſtly eſteemed prejudicial to the Conſti- 
tution of our Church? Wherein would our Canons have ſuffered, if 
thoſe already made had been more ſtrongly enforced ; and ſome new ones 
had been added, for the Reformation of Manners ; for the better puniſh- 
ing of notorious Offenders ; and to render our public Diſcipline more 
ttri& and ſevere? This we have been wiſhing for ever ſince the Refor- 
mation. What Harm would it have done our Church, had it now been ef- 
fected ? Or how would our excellent Liturgy have been the worſe, if a 
few more doubtful Expreſſions had been changed for plainer and clearer ; 
and a Paſſage or two, which however capable of a juſt Defence, yet in 
many Caſes ſeem harſh to ſome even of our own Communion, had either 
been wholly left at Liberty, in ſuch Caſes, to be omitted altogether ; or 
been ſo qualified as to remove all Exception againſt them in any Caſe ? 
if ſuch Collects, as are not yet adapted to the Feſtivals or Goſpeis to 
which they belong, had been made more full, and appoſite to both; it 
ſome of the occaſional Offices had been enlarged, and new ones added: 
If, for Example, there had been a greater Variety of Prayers, Pſalms and 
Leſſons appointed by Authority, inſtead of the Compoſitions of private 
Perſons, now neceſiarily to be uſed, for the Viſitation of the Sick; and 
new Forms compoſed for the Uſe of Priſoners for Debt or Crimes: For 
the greater Solemnity of receiving Proſelytes into our Church; of recon- 
ciling Penitents to it ; and of caſting notorious Offenders out of it: 
Theke were ſome of the main Things that were then deſigned. As for 
any Favour to the Diſſenters, none that I know of was intended, but 
what ſhould have been entirely conſiſtent with our own Conſtitution : 
And I hope it will not be thought 41 Crime for the Biſhops and Clergy 
of our Church to be willing to enfarge its Communion, by any Me- 
tnods which may be likely to gain others, and yet not injure our own 
Eſtabliſhment. 

But to ſatisfy your Lordſhips that nothing could have been deſigned to 
the Detriment of the Church; be pleaſed farther to conſider, how what 
was thus at firſt projected in private, by ſelect Perſons, and in a difficult 
Time, when no Countenance was to be expected from Authority to any 
ſuch Purpoſe, was afterwards, if ever, to have been brought to Maturi- 
ty? And this being a Matter of publick Notice, the relation of it will 
admit of no Exception, 

No ſooner were their late Majeſties, of glorious Memory, ſeated in their 
Thrones, but this Deſign was openly eſpouſed by them. A Commiſſion 
was iſſued out, under the Great Sea! of England, to a large Number of 
Biſhops and other eminent Divines, to meet together, and to conſider of 
theſe Vatters, What they did, having not had the Honour to be one 
of them, I ſhall not preſume to ſoy. This we know, that whatever they 
(id, it was to have been carried on from them to the two Convocations of 
Canterbury and . And after it ſhould have paſſtd their Approbation, 
it was finally to have been laid before the two Houſes of Pariiament, 


zul fo to have gone on to the Royal Aﬀient. This, my Lords, was tne | 


Courſe through which ail that was deligned, or {nould ave been done in 


* Dr. Patrick, Þ:/h9> ef Ely. 4 The Archiiſpop of York and Biſhop 27 Ely. 
cen e. l a the Command 9 ihe Lerl of Shirowtburys Aprit 1, 103g. Ja. Fernot, Pag. 2. 


Vr High Crimes and Miſdemeanors. 


correcting of ſome Things, by | 


| Sancreft, 


— — — — — 


eee, isse 
his Matter, muſt have paſſed: And I am perſuaded nothing very inju 
ö d. g very inju 
wad to our Church's Welfare will ever be able to arch All 

Having thus given your Lordſhips a true Account of that Deſign 
o_ Dr. Sacheverell mentions * the Name of (of e 
—＋＋ not but that your Lordſhips will now be amazed to hear, what a 
0 ſe and ſcandalous Report he has made of it. In the 16th Page of his 
aw, he thus ſpeaks of it: „ The worſt Adverſaries of our Church, 
1 he, were to be let into her Bowels under the Holy Umbrage of 

Sons; who neither believed her Faith ; owned her Miſion; ſubmitted 

to her Diſcipline; or complied with her Liturgy. For the admitti 
0 ed os Trojan Horſe, big with Arms and Ruin, into. our Holy City, 
& - | _ Gate was to be laid quite open; her Walls and Enclo- 
„ ſures to 1 down; and a High-road made in upon her Com- 

munion. Her Articles to be taught the Confuſion of all Senſes, Na- 
** tions, and Languages.“ ao 

This, my Lords, is a very ftrange Repreſentation of ſo good a Deſign 
as that | before recounted to your Lordſhips. Yet chis Near 
did this bold Man, as confidently, as falſly, make of it in the Houſe of 
God, and publiſh to the View of the whole Nation. For thus he goes 
on! * This pious Deſign of making our Houſe of Prayer a Den of 

Thieves, of reforming our Church into a Chaos, is well known to 

have been attempted ſeveral Times in this Kingdom, and lately within 
our Memory, when all Things ſeemed to fayour it; but that good 
Providence which fo happily interpoſed againſt the Ruin of our 
4 Church, and blaſted the long- projected Scheme of theſe Eccleſiaſtical 
Achitophels,” To ag nothing more of the Deſign iiſelf, of which 
I have given an Account before; pray, my Lords, who were the Achito- 
þhels that projected it, and muſt have concurred to the Execution of it? 
have already named the firſt and chiefeſt of them, the late Archbiſhop 

The next who openly approved of it were the Commiſſioners 
who met upon it in the Feruſalem-Chamber: A Set of Men, than 
which this Church was never, at any one Time, bleſſed with either wiſer 
or better ſince it was a Church: Who it was that || preſided in the Con- 
vocation of this Province, to which this Project was next to be referred; 
and who, had it gone on, muſt have had a chief Hand in the Management 
of it, I need not ſay. Every one who knows any thing at all of his Cha- 
racter, (and I am ſure your Lordſhips are none of you Strangers to it) 
knows him to be too good a Fricnd to the Eſtabliſhment of our Church 
to have been capable of being engaged in ſuch a villainous Deſign as 
Dr. Sacheverell pretends, for the Subverſion of it: Or had he been other- 
wiſe, yet ſtill the major Part of that venerable Body muſt have been as 
oo Achitophels as himſelf, or no Harm could have been done by him. 
ardon me, my Lords, if the Courſe of my Argument obliges me to riſe 
yet one Degree higher, and to ſay, that the, like Majority of your Lord- 
ſhips, and of the Houſe of Commons, together with his late Majeſty, muſt 
all have come into the Plot againſt the Church ; or all thc Skill and Ma- 
lice of the inferior Aebitephel would have ſignificd nothing. And what 
Cenſure that Man deſerves, who has the Confidence to inlinuate to the 
World, that the Biſhops, the other Clergy, the Convocations, the Par- 
liament, nay, and the late King himſelf, our glorious Deliyerer z or at 
leaſt the greater Part of all theſe, were engaged in a Project ſo mon- 
* ſtrous, ſo romantic, and abſurd, (for here I am content to uſe his own 
*< Expreſſions) that it is hard to ſay whether it had more of Villiany or 
« Folly in it;“ I ſhall ſubmit it to your Lordſhips, to conſider, All I de- 
ſign in taking notice of this Part of his Sermon, is only to clear the Me- 
mory of many excellent Perſons who are dead; and to vindicate the Re- 
putation of ſome ſtil] living, and in the higheſt Stations of the Church 
from that Load of Infamy which this raſh Man has with ſo much Viru- 
lence of Speech caſt upon them: And to let your Lordſhips ſce that no- 
thing was intended in all that Aﬀair but what was both Honourable to 
thoſe who engaged in it, and, I am perſuaded, would have been for the 
Intereſt and Peace of our Church and State, had it been accompliſhed. 

I come now to that which is the proper Subject of the preſent Debate; 
namely, to offer ſuch Paſlages to your K e as I humbly conceive 
do plainly and fully make out the Second Article of the Commons Im- 
8 againſt the Preacher; and prove him to have ſpoken with more 

reedom than he ought, not only of the H iſſenters themſelves, but of the 
Toleration, or (as he had rather we ſhould call it) the Indulgence granted 
by Law to them. 

And here, as I remember, it was not denied either by his Cou 
himſelf, but that he had ſpoken, and ſpoken with Wu _— 
Toleration. The only Queſtion is, What the Toleration is againſt 
which he ſpake? Whether it was that which has been granted by Law 
to the Diſſenters ? Or whether it was only againſt a general Toleration of 
Atheiſts, Deiſts, Socinians, Men of no Principles, perhaps of no Re- 
ligion ? Or at moſt, againſt ſuch of the Diſſenters as abuſed the Indul- 
gence granted them by Law; and made uſe of it to Purpoſes not at all 
warranted by it? The former of theſe the Commons charge upon him ; 
The latter he pretends ; the better to clear himſelf of their Charge. : 

To determine this Point, I muſt in the firſt Place beg Leave to ob- 
ſerve, that among the ſeveral Sorts of falſe Brethren enumerated by the 
Preacher, with relation to God, Religion, or the Church ; the ſecond 
Kind is of thoſe, who give up any Point of the Church's Diſcipline and 
Worſhip, Page 8. To this he adds, that thoſe are falſe Brethren who 
defena Toleration and Liberty of Conſcience. And that we may the 
better know what Toleration and Liberty of Conſcience he means, he 
ſpecifies the very Perſons to whom he refers, and of whom he ſpeaks the 
Diffenters : It, ſays he, to comply with the Diſſenters both in public 
and private Affairs, as Perſons of tender Conſcience and Piety, to pro- 
„ mote their Intereſts in Elections, to ſneak to them for Places and Pre- 
ferment, to defend Toleration and Liberty of Conſcience, and, under 
the Pretenceof Moderation, excuſe their Scparation, are the Eriterions 
cc — a rus Church-Man; God deliver us all from ſuch ſalſe 
% Brethren!” 
The Toleration, therefore, and Liberty of Conſcience, againſt which 
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ſpeaks, muſt neceſſarily be that of the Diſſenters ;, thoſe. who ſeparate 
N Church: He E others ; but carries che ſame Perſons 
thro the whole Sentence, both before and after thoſe Expreſſions. Eeither 
therefore it is no Reflection upon the. At of Indulgence to ſay, that all 
"thoſe who defend the Toleration of the Diſſenters, and are for allow 


Liberty of Conſcience to them, ate falſe Brethren with relation to God, 
Religion dr the Church, Page 6, 7, and ſuch gainſt whom we ought to 


pray to God to. deliver us all, Page 8: Or if this cannot with any Reaſon 
bee either ſaid or ſuppoſed, then it muſt remain that Dr. Sacheverell has here 
Faid what the Commons Charge him withal; and that in expreſs Terms, 


Bocinſans, and I know not what Monſters of Irrel Crop bul of the Diſſenters: 
Thoſe ſame Diſſenters, who by the Act of Indulgence have a Right to 


that Liberty of Conſcience of which this Gentleman ſpeaks ſo very hard- 


PA and prays God to defend us from all ſuch falſe Brethren as ſhall pre- 
ſume to excuſe it. | | | . 

But not to inſiſt upon a ſingle Paſſage which may be ſuppoſed to have 
dropt unwarily from him: In the Second Part of his Sermon, he pro- 
ceeds to ſhew the great Perils and Miſchiefs of thoſe falſe Brethren againſt 
whom he was before ſpeaking, both to the Church and State, Page 15. 

And that theſe again are the ſame Perſons who have a Right to the legal 
Indulgence, is ſo very clear, that Ido not ſee how it is poſſible for any one 

to Soy, a the leaſt Doubt of it. Page 18. He deſcribes them as Occaſional 
Conformiſts to the Chuch. Page 19. As thoſe who had the old Leaven of 
their Forefathers ſtill working in them: And, in the next Sentence he ex- 

preſsly talks of the religious [iverty which our gracious Sovereign has in- 
dulg'd them. This in the very ſame Sentence he calls their Toleration; 

{for the Door himſelf is not tied up to any Niceties of Expreſſion ; he 

may call it ſo, tho* others may not :) Theſe are the Perſons, and the only 

erſons, of whom he ſpeaks in all that Part of his Diſcourſe ; let us ſee 

what he ſays of the Indulgence granted by Law to them. 

And brit, he tells us, Page 18. That it cannot be deny'd, but that 
1 tho' they do ſubmit to the Government, their Obedience is forced and 
* chnſtrain'd; and fo treacherous and uncertain, as never to be truſted. 
That they are as much Occaſional Loyaliſts to the State, as they are Oc- 
44 caſional Conformiſts to the Church; and will betray either whenever it 
« js in their Power, and they think it for their Advantage. That nothing 
but a ſottiſh Infatuation ean ſo far blind our Eyes, and our Judgments, as 
« to he believe that the ſame Cauſes ſhould not produce the ſame Ef- 
« feRts; that the ſame Latitudinarian and Republican Notions ſhould not 
« bring forth the ſame rebellious and pernicious Conſequences, That we 
« ſhall be convinced to our Sorrow, if we don't apprehend that the old 
„ Leaven of their Forefathers is ſtill working in the preſent Generation: 
sand that this traditional Poiſon ſtill remains in this Brood of Vipers toſting 
« us to Death. That they have advanced themſelves from the religious 
Liberty which our gracious Sovereign has indulged them, to claim a 
« civil Right ; and to juſtle the Church out of her Eſtabliſhment, by 
«hoiſting their Toleration into its Place, That to convince us what 
© alone will fatisfy them, they inſolently demand the Repeal of the 
« Corporation and Teſt-Acts, which, under her Majeſty, is the only 
« Security the Church has to depend upon: And which (if we may be- 
<< lieve him) they have ſo far cluded by their abominable Hypocriſy, as to 
© have undermined her Foundations, and endanger the Government, by 
«filling it with its profeſſed Enemies,” His Meaning is plainly this, 
that the Diſſenters, whom we are ſo fooliſh as to indulge, are a Parcel 
of falſe and treacherous Perſons; Enemies both to our Church and 
State; and ſuch as, if not timely ſuppreſſed, will convince us to our Sorrow 
of the Weakneſs and Folly o ms ſuch Vipers into our Boſom, as 
watch only for a fair Opportunity to ſting us to Death. 

But what then muft we do to ſecure ourſelves againſt theſe dangerous 
Enemies? Why firſt, the Doctor aſſures us, that they are never to be gain'd 
by any Favour that can be ſhew'd to them. That he muſt be very weak, 
« or ſomething worſe, that thinks, or pretends that the D:ſſenters (for 1 
« theſe be flill ſpeaks) are to be won over by any other Grants and In ul- 
« gences than giving upour whole Conftitution.” This ſhews the Folly of try- 
ing the ſoft way of Indulgence with them : And therefore he concludes, 
That He who recedes the leaſt Tittle from it (our Conſtitution) to ſatisfy 
« or ingratiate with theſe clamorous, inſatiable Church-devouring Ma- 
te lignants, knows not what Spirit they are of; or he ought to ſhew who 
<« js the true Member of our Church.” 

This, | think, comes fully up to what is objeRed & againſt him; namely, 
„ I hat Dr. Sacheverell does in his Sermon tuggeſt and maintain, that the 
« Toleration granted by Law is unreaſonable and the Allowance of it un- 
« warrantable:” For lo it needs muſt be, if the Diflenters be ſuch Men 
as he tells us they are; and will be fatisfy'd with nothing leſs, than he aſ- 
ſures us they will. And yet what next follows is, if poſſible, ſtil! more ex- 
preſs to the ſame Purpoſe. It is objeCted againſt him by the Commons, 
Fhat he had affirmed in his Sermons, . bo Elizabeth was deluded by 
& Archbiſhop Grinda/l, (whom he ſcurrilouily calls a faiſe Son of the Church, 
« anda perfidious Prelate) to the Toleration of the Genevian Diſcipline,” 
The Fact is not denied, but the Expreſſions are excus'd ; and the Truth of 
the Allegation is endeavour'd to be made out by Hiſtorical Memoirs : And 
it is hoped that your Lordſhips will not account it a High Crime and 
Miſdemeanor, to have ſpoken too hardly of a Prelate who has been fo 
many Years in his Grave. 3 i 

I am, my Lords, very far from thinking, that the Commons ever in- 
tended to charge Dr. Sacheverell as guilty of 5 Crimes and Miſde- 
meanors for ſpeaking ſcandalouſly of that good Archbiſhop. Their Concern 
was not for his Perſon, what Reſpect ſoever they may have had (as all true 
Friends of the Reformation mult needs have a very great one) for his Me- 
mory. But the Truth of the Matter is this: The Preacher complains, 
Page 19 of his Sermon, That “Queen Elizabeth was deluded by Arch- 
« biſhop Grindall, to the Toleration of the Genevian Diſcipline,” He adds, 
« That the Archbiſhop was a perfidious Prelate, for deluding her to to- 
& Jerate that Diſcipline, That ſhe found it ſuch a head- ſtrong and en- 
« croaching Monſter, that in eight Years ſhe faw it would endanger the 


Sermon, p. 19. 
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1. That he is a falſe Brother who defends the Toleration, not of Deiſts, 
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„ Monarchy as well as the Hierarchy : And like # Queen of true Rec. - 
5* lution, and pious Zeal for both, ſhe pronounced that ſuch were — = 
** leſs Spirits of that factious People, + that no Quiet was to be expected 
** from them, till they were Utterly Suppreſs'd. That this, therefore. like 
<< a prudentPrinceſs, * hy wholeſome Severities; and the Effect was, 
„that by this Means the vn for many Years ſate ealy and flouriſh. 
ing on her Head: But thag ger Succeſſor, King James, did not follow 
1 her wiſe Politicks.“ And the Reſult was as deplorabic on his Side, ag 
it had been glorious on Her's : For by this Means, „His Son fell a Mar. 
I tyr to their Fury; his unhappy Offspring ſuffered ſuch diſaſtrous Ca. 
** lamities, as made the Royal Family one continued Sacrifice to their Ma. 


| «6 lice.“ And all.this for want of thoſe wholeſome Severities which the wiſe 


Queen his Predeceſſor had uſed utterly to ſuppreſs that factious People. 

This, my Lords, is the Doctor's Narrative; and I have given it vou in 
his own Words. The Application is plain and home. The Diffenters 
are now again tolerated, as they were heretofore under Queen Elizedeth : 
There is a perfidiovs Prelate (perhaps in his Opinion a great many) whe, like 
Archbiſhop Grindall, help to delude another Queen into the Toleration of 
them, "Theſe Eight Years paſt (pr the yery Number of Years is remarkable) 
her 2 has borne the reſtleſs Spirits of this factious People; and had 
no Quiet for them. It is. now high time for her to alter her Meaſures, as 
Queen Elixabeth wiſely did, It is the only way to make the Crown fit eaſy 
and 8 upon her Head. And if this be not plainly to ſpeak out 
what he would have done with the Act of Indulgence, I muſt deſpair of 
ever being able to know any Man's Meaning by his Expreſſions. Such Ex- 
amples are not only the moſt likely to enforce, but the moſt proper and 
lively Methods to convey a Man's Senſe, even to the dulleft Capacity; 
and make him clearly perceive, if not what he ought, yet I am ſure what 
the Preacher would have him to do. 

The Truth is, ſo plain was his Meaning, that he himſelf began ts fear 
that he had gone a little too far in what he had ſaid of this Matter. And 
for that reaſon he added, that one poor Sentence which immediately fol- 
lows, and of which he has made ſuch good uſe ſince ; „That he would 
not be miſunderſtood as if he intended to caſt the leaſt invidious Reflec- 
tion upon that Indulgence the Government had condeſcended to give 
them, (the Diſſenters:) but what then did he intend by all this bitter 
Invective againſt them; and that very inſtructive Piece of Hiſtory with 
which he concluded it? He has told us, That the Diſſentets are falſe 
* Brethren; deſtructive both of our Civil and Ecclefiaſtical Rights: That 
«© they are Occaſional Loyaliſts to the State, as well as 858 Con- 
% formiſts to the Church; and will betray both whenever they have it in 
* their Power, and it ſhall be their Intereſt to do it: That it muſt be a 
e ſottiſh Infatuation to believe that the ſame Latitudinarian and Republican 
&* Notions, ſhould not bring forth the ſame rebellious and pernicious Con- 
% ſequences: That we ſhall be convinc'd to our Sorrow. if we do not appre- 
hend that the Old Leaven of their Forefathers is {till working in the pre- 
*6 ſent Generation: That they have already made dangerous Encroachmeats 
«© upon the Government, and publiſhed treaſonable Reflections upon her 
«© Majeſty : That they have advanced their Indulgence into a Civil Right, 
and juſtled the Church out of her Eſtabliſhment, by hoiſting their To- 
« Jeration into its Place: That they have by their abominable Hypocrily 
e undermined the Foundation of the Church, and endanger'd the Govern- 
< ment, by filling it with its profeſs'd Enemies: That they are clamorbus, 
te inſatiable, Church-devouring Malignants; whom no other Grants or 
Indulgences can win over, but the giving up our whole Conſtitution : 
That ever ſince their firſt unhappy Plantation in this Kingdom, they 
ce have improved, and roſe upon their Demands in the Permiſſion of the Go- 
« yernment: That Queen Elizabeth, who tolerated them for eight Years 
together, was forced at laſt to ſuppreſs them by wholeſome Severities : 
That this made her Crown fit eaſy and flouriſhing on her Head ; whereas 
« King James the Firſt, by not purſuing the like Methods, ruined the 
© whole Royal Family: That nothing better could be expected from ſuch 
«+ Miſcreants, begot in Rebellion, born in Sedition, and nurſed up in 
„Faction.“ All this Dr. Sacheverell has ſaid in theſe very plain, and em- 
phatical Words. If he did not intend P all this to ſhew the Neceſſity of 
ſuppreſſing theſe ſactious People, theſe Vipers, who are juſt ready to ſting 
us all to death, I would be glad to know what it was that he did intend by 
it? Could he ſay all this, and with ſuch a ſingular Strain of impetuous 
Eloquence, and yet, “not intend to caſt ſo much as the leaſt invidious 
Reflection upon that Indulgence which the Government has thought fit 
<« to give them ?” I muſt freely own, my Lords, I could never have 
imagined this: Nay, I muſt be excuſed if I add, That notwithſtanding this 
poor Evaſion, I cannot yet believe it. But the Act of Indulgence ſtood in 
his way: That Act the Queen had declared her Reſolution to maintain: 
Your Lordfhine and the Commons had often ſhewn your Steddineſs to the 
ſame effect. Even thoſe who prels'd fo violently againſt occaſional Com- 
munion, yet thought it neceflary to ſay, in the very Preamble of that Bill, 
That the Act of Indulgence ought inviolably to be obſerved : And therefore 
Dr. Sacheverell thought it needful to add ſomewhat that he knew would 
not take off any thing from the Force of his Invective, yet might ſerve to 
excuſe the Severity of it, and be made uſe of to the purpoſe it now is, if 
he ſhould chance to be call'd to account for it. This, my Lords, I con- 
ceive to be the true Meaning of that one fingle Paſſage, fo utterly repug- 
nant to all the reſt of his Diſcourſe; nor can 1 put any other Interpretation 
upon it. For had I the ſame Opinion of theſe Men, their Principles, and 
their Deſigns, that Dr. Sacheverell has, I ſhould be ſo far from thinking 
them fit to be indulged, that I ſhould account it my Duty, and the Duty 
of every true Friend to our Church and Government, to take the ſame 
Methods of wholeſome Severities with them that Queen £/;zabeth did: And 
I hope, by God's Grace, that ſhould | be queſtion'd for it, I ſhould not 
diſſemble my Opinion; but ſhould have the Courage honeitly to own it, 
whatever I might chance to ſuffer for it. 85 

I have, my Lords, inſiſted the longer upon this Part of the Doctor's 
Sermon, becauſe I would not willingly fall under the Cenſure of picking 
out disjointed Sentences, and putting them together from diſtant Places, 
that ſo I might the better draw a Sente out of them, contrary to his Mean- 


| Sermon, p. 20. 
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{ame Effect, Page 24, 2.5» where he comes to con ider, What ſhould be the | 
| Reſult of bis long Diſc 


core?” 1 ſhall read it to your Lordſhips in his own 
ords, Page 25. Let us therefore, ſays he, as we are py Sharers of 
18. Paul's I ere, to haue our Church in Perils amongſt falſe Brethren, 
Ah his Example and Conduct in a parallel Caſe. He tells us in his Epiſtle 
« the Galatians, c. 2. That he was ob/trutted and peſter'd in preaching the 
Gebel, by Falſe Brethren unawares brought in, who came privily to 
« ſpy out his Liberty which he had in Chriſt Jeſus, that they might bring 
him into Bondage. To whom he gave place by Subjction, no not for 
© an Hour, that the Truth of the Goſpel might continue with the Church. 
© Deubtleſs this brave and bold Reſolution did the Apojile take by the peculiar 
« Command and Inſpiration of the Holy Ghoſt : Aud yet if our Diſſenters 
« bad lived in thoſe times, they would have branded him as an intemperate, hot, 
« furious Zealet, that wanted to he ſweetened by the gentle Spirit of Charity 
and Moderation forſooth.' | = 
Here we have again the Perſons of whom the Preacher ſpeaks : They 
are our  Diſſenters, not the Deiſts, Atheiſts, Socinians, Hypocrites, of 
our times. And accordingly what follows, plainly refers to them: For 
thus he goes on, * Schiſm and Faction are things of impudent and incroaching 
© Natures ; take Permiſhions for Power; and advance a Toleration (for fo 
the Dector is ſtill at liberty to cali what we muſt ſtyle Indulgence) im- 
« mediately into an Eftabliſbhmert.” Your Lordſhips will pleaſe to obſerve, 
by the way, that this was the very thing he had before ſaid of theſe ſame 
Perſons, Pe e19. and thereby plainly ſhews, that he ſpeaks in both places 
of thoſe Diſnters who have a Kight to the Toleration or Indulyence, granted 
by Law to Proteſtant Diſſenters. Let us now hear what he would have 
done with them. Why he would have them * treated like growing Mif- 
© chiefs, or infecticus Plagues ; kept at a diſlance, let the deadly Contagion 
© ſpread.” And the Method he propolcs in order thereunto, is this, Let 
© us . ſays he, have no Fellauſbip with theſe Works of Darkneſs ; 
© but rather reprove them.” Theſe Works, Schi/prand of Faction; for theſe, 
and theſe only, he here ſpeaks. This is the People's Part, and the in- 
teriour Paſtors ; PT the ſuperiar Paſtors, let them do their Duty, in 
© thundering cut their Eccleſiaſtical Anathemas againſt them.“ Againſt whom, 
my Lords? what Works © Darkneſs? Still the tame he before mentioned: 
Our Diſſinters, thoſe are the Perſons : Their Schiſm and Faction; thoſe 
are the Works of Darkneſs to which he refers. And let any Power on 
Earth dare reverſe a Sentence ratify'd in Heaven. 
This, my Lords, was the ſaſt part of the Commons Impeachment 
upon this ſecond Article: And 'tis fo plainly expreſſed by the Preacher in 
this Paſſage, that I confeſs it amazes me to conſider with what Politive- 


nels he has thought fit to deny any ſuch Thing was meant by him. The | 


Pei ſons whom the ſuperior Paſtors are ſummoned to anathematize, are the 
zme with thoſe, whom the other Paſtors and People are to have no Fel- 
lowfhip withal, but to reprove. Theſe, by the neceſſary Connection of 
his Diſcourſe, are our Diſſenters; whoſe Works of Darkneſs, he ſtates to 
be Schiſm and Faction: T hoſe Diſſenters to whom the Government hath 
granted a Toleration; as himſelf, in the ſame Paſſage, takes notice, 

'hich being ſo; I ſhall leave the Doctor to deny and proteſt, as he 


| pleaſes; but when all is done, his own Words will riſe up againſt him, and 


pppear to every impartial Perſon fo plain, and poſitive, as to put it beyond 
the Power of any artificial Interpretation to perplex the Meaning of them, 


The Biſhop of Norwich's þ Speech in the 
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And this lets us into the true 1 of thoſe Paſſages of Scripture, 
with which he 12 his whole Diſcourſe. In whiteh, having or 
the Danger of our Church from theſe falſe Brethren, and exhorted his 
Auditory to a ſteady Courage and Reſolution in the Defence 6f it; he thus 
at once both inforces bis Doctrine, and abuſes his Adverſaries That 
tho" the Church (for to that he applies, what * Zechariah ſpake of the 


the falſe Prophets that ſeduced the People) lier bleeding of the Nun Ie 
has received in the Houſe of her Friends : A Paſl; 8 


age firſt thrown at myſelf 1, 
for defending the Prince's Authority, when ſome of theſe very Men en- 


ged as vehemently on the ſide of Liberty, againſt the Rights of the 

rown, as they now pretend to ſtand up yigoroully for it: 4 Tho the Ways 

of Zion may mourn for a Time (ſo the Door gloſſes upon the Text) and 
Gates be deſolate ; her Prieſts ſigh, and ſhe in bitterneſs, 100 (it is 


ide 


* . 


* 


the Preacher's Reaſon, the Text has no ſuch Word) ber Adverſaries are 
Chief; he means in the Adminiſtration under her Majeſty ; and her Ene- 
mies at preſent proſper ; (ſo he again improves the Text; in hopes, I ſup- 
poſe, that it will not be long — he ſhall have preach'd them out of 
their Places :) De among all her Lovers She has few (the Prophet com- 
plained that Jeruſalem had none) te comfort her; and many (Jeremiah ſaid 
all) have dealt treacherouſly with her, and are become her Enemies; (he refers 
to thoſe of whom he had before ſpoken, Page 22.) I Tho" there are few 
to guide her among all the Sons mu He hath brought forth; neither are there 
many to take her 55 the Hand of all the Sons that ſbe hath branght h; ( Iſaiah 
in both places, ſays none :) The her Enemies cry, Down with her, down 
with her, even to the Ground : That is, in other Words, tho? (the Preacher, 
and a few of his Friends, excepted) both the Fathers and Paſtors of the 
Church; and the Men who are at preſent in Power, and Authority, in 
the State, are become falſe Brethren, and run in with thoſe Enemies of. 
the Church, our Diſſenters, againſt it ; © Yet there is a God that can, and 
© will raiſe her up, if we forſake her not.” — . 
It were an eaſy matter to make many proper Remarks upon theſe Paſ- 
ſages of Scripture thus applicd, or rather abuſed, by the | od. pt But 
that would be beſides my preſent Buſineſs; and will fall in more properly 
under the laſt Article of this Impeachment. It is enough that I have 
I hope, fully ſhewn your Lordſhips how Dr. Sacheverell has treated, if 
not the Indulgence itſelf, yet I am ſure, thoſe who are entitled to the Be- 
nefit of it: And who, if they ſhall have the Misfortune, by this kind of 
Preaching, to be once generally thought ſuch wicked, falſe, and dan= 
gerous Enemies to our Church and State as they are here repreſented, 
cannot think that their Indulgence will hold long. If they have Num- 
bers to ſecure them, it is well for them : But otherwiſe I am ſure as the 
Caſe is here ſtated, it muſt be our, Wiſdom, as well as Duty, to ſuppreſs 
them, , 5 ; f 
How criminal ſuch an Invective as this will be accounted in the Eye 
of the Law, I dare not preſume to ſuggeſt: Much leſs ſhall I pretend to 
intimate what Cenſure it may deſerve, Somewhat I think ſhould be done 
to put a Stop to ſuch Preaching, as if not timely corrected may kindle 
ſuch Heats and Animoſities among us, as may truly endanger both our 
Church and State, As for the Preacher himſelf, I am very willing to 
come into any Meaſures of Fayour to him, that are conſiſtent with your 


Lordſhips Honour and Juſtice, and will anſwer the Ends of the Impeach- 
ment that has been brought before us againſt him, 


Houſe of Lordi, at the opening of the Second Article of In- 


peachment againſt Dr. Sacheverell. 


My LornDps, 2 
AM very ſenſible under what Diſadvantage in the Opinion of many, 
a Biſnop mult ſpeak againſt a Clergyman that ſtands accuſed of Crimes 
committed by heim in the ſceming Execution of his Office; eſpecially 
after having been ſo publickly required to be an Advocate as well as a 
Judge. And I am the more ſenſible of this Prejudice lying againſt me, for 


having been fo lately called into that Order, and for being ſo unworthy of it. 


But I think myſelf obliged notwithſtanding, under all theſe Diſadvan- 
tages, to deliver not olny my Judgment, but alſo the Reaſons that determine 
me to it ; Which I ſhall do as plainly as I can; with that Deference to 

our Lordſhips, which I am ſure it muſt upon all Occaſions particularly 
* me to pay; aud at the ſame time with that Freedom which ! 
think the Importance of this Cauſe does at this time require. 

Dr. Sacheverell ſtands impeached by the Commons of Great Britain, of 
High Crimes and Miſdcemeanors expreſſed in the ſeveral Articles of the 
Charge exhibited againſt him; And your Lordſhips have heard what they 
have taid in ſupport of that Charge, as well as what has been offer'd in the 
Doctor's Defence. | 

Your Lordſhips have alſo debated among yourſelves the Merits of the 
Cauſe as to the firſt of theſe Articles; and have come to a Reſolution, that 
the Commons have made good that part of their Charge; and which Re- 
ſolution as I did heartily concur, fo I was ready to have humbly repre- 
ſented to your Lordſhips my Reaſons for fo doing, had there been either 
room or occaſion for it. 

Your Lordſhips are now upon the Secand Article; wherein the Doctor is 
charged for ſuggeſting and maintaining, that the Toleration granted by Law is 
unrcefcnable, and the Allowance of it unwarrantable ; with other Particulars 
that have immediate relation to this general Charge, and which are indeed 
ſo many Proofs of it. ; 

In this view therefore, my Lords, I beg leave to conſider them: And 
the Firſt of theſe Inſtances in ſupport of this Charge, is, that he aſſerts, 
that He is a falſe Brother wth relaticn to God, Religion, or the Church, who 
deſends Teleratian and Liverty of Confcience ; and this, my Lords, the Doctor 
does aflert in ſo many Words. It is ane of the many Marks he gives 


whereby we may diſcern who is a falſe Brother in thoſe reſpects ; not a 


fairly pretended) that the DoCtor makes the defending of Toleration and 
Liberty of Conſcience, one Branch only of the Character of a falſe 
Brother; I do not ſee how it could make even a part of that Character, 
if there was no falſe Brotherhood in it. And I ſhall not trouble myſelf 
or your Lordſhips with going about to ſettle the degrees of falſe. Bro- 
therhood that are in this part of the Character, becauſg I think every 
degree of it is unreaſonable and not to be warranted, | 
And therefore the Doctor cannot make it ſo much as a Part of the Cha- 
racter of a falſe Brother to defend Toleration and Liberty of Conſcience, 
as it is confeſs'd that he docs, but he mult at the ſame time ſuggeſt and 
maintain that the Toleration tis r and the Allotuance 7 


it unwar- 
rantalle. For it can never be any degree of falſe Brotherhood, to defend 


Benefits of the Tileration. 


what is re:ſonable and warrantable ; Nor would even the Doctor, as in- 
conſiſtent a Man as ſeveral of the Noble Lords that have Spoken for him 
repreſent him to be, ever have made is one; if he had not himſelf con- 
demned that which he blames others for defending. 

The Second Inſtance alledged is, that he calls Hochbiſhop Grindall a falſe 
Son of the Church, and a perfidious Prelate, for deluding Queen Elizabeth into 
the Toleration of the Genevian Diſcipline. I ſhall not, my Lords, $0 about 
to add any thing to the full and juſt Vindication you have heard of that 
excellent Prelate. But can any of your Lordſhips believe, that a Preſbyter 
of the Church Ll England, profeſſin more than ordinary Zeal for Epiſco- 
pacy and the Conſtitution of this Church, ſhould beſtow ſuch Language 
on one who was the firſt Biſhop and the Ornament of it fo long ; only for 
diſpoſing that glorious Queen to a mild "Treatment of the Puritans of 
that Time, which is the utmoſt that is pretended to'be laid to his Charge, 
if he had thought Toleration a reaſonable thing, or what was fit to be 
eſtabliſhed by Law ? | 

This, my Lords, I confeſs can never enter into my Thoughts, as 
ready as 1 am to enlarge them for the admitting of any favourable Con- 
{truction that will not ſhut out common Senſe. 

The Third Inſtance is his making it the Duty of the Superior — to 
thunder out their Hecleſiaſtical Anathemas againſt Perſons entitled to the 
And to thew that he has done this, I 
need only, refer your Lordſhips to that part of his Sermon where the 


ſmall part of one general Mark, as was alledged very inconctufively, 1 Superior aſtors are call'd upon to do fo; (viz.) the Fourth and laſt 
think, in his Defence, For if it was to be granted, (tho' it cannot bs General ead, where he draws the Conſequence of all that he had 
' : 
| v1 + I; 571 
„Zech. xiti. 6. + See Dr. Atterbury Rights If an Englih Convecation ; Tile Paget 1 Lament. i. 445, | Lament. j. 2. 3 IIiah li. . 4 Dr. Charles Trimnel- 
VoL, . | . g 


: 1 5 22 — — 


ſpoken 


* 
: 
* 


* 
— 


*. 


%. 


Crt IR HK b „ü 


bs wa pw 


" 5 — 
2 4 — - * 
. rr 
: — — N N 
- — * : * — 


< 16-06 i OR, * 3 %S - r 


— lhe” ä ”__ 


—+— IS N 


T % —nͤ—nf⁴.u 


0 ⁰·w-; eee 9 * „ | ——_ 


WP . 


TTY — 
— * 5 DS th. >a 25 I 
* * 7 o 
* * 
4 
= - 


* * 4 * % 1 
* 4 
* * 1 4 * 5 
1 * 
; : 


"(881 ER 
- ſpoken before, in the following Words: , Now. 
©* the Reſult of this long Diſcourſe, but that if we bear any true — 
© cern for the Intereſt, 


© upon 1 nd 

i Goa alone depends 3 and conſequemtly that it higbly behoves us, cau- 
© tiouſly to watch againſt, to mark, and avoid all thoſe that thus treache- 
© roully deſert them. And indeed it would be both for our Advantage, as 


one Fo 
* diſtract and confound-us, loſtz and we ſhould be terrible like an Army 


* 


Doctor making ſo vain, ſo unſincere a Defence. 


| 49 Wh © Fo Co by 7 N HO * 
1 1 E q by 
. 
r 48 : ww 
Bs Tee. 5 *. . * % ; K. 2 4 XY 3 
OX 4 * p N 75 * =. 4 * 5 ab * N 5 * 2 
ng F - . "4 - N . 


* , 4 


„Ner- vhet Beute he 
onour, and Sfety of qur Church and Govern- 
© ment, we ought ſtedfaſtly to adhere to thoke Pattensen Principles 
both are founded, and upon Which their Security under 


well as their Credit, if ſuch Men would throw off the Maſk, entirely 
1 quit our Church of which they are no True Members, and not fraudu- 


© lently eat her Bread, and lay wait for her Ruin, putloin her Revenues, | 


and e lift up their Heels againſt her. For then we ſhould be 
d under one Shepherd; all thoſe invidious Diſtinctions, that now 


© of Banners to our Enemies; who could never break in upon ſuch an uni- 
© form and well-compacted- Body. This indeed would be a True Peace, 


and Solid Union, when we ſhould all with one Mind and one Mouth 


© olorify God, and not with a confuſed diverſity of contradictious Opini- 


_ © ons, and inconſiſtent Jargon of Worſhip, which the God of Peace, Pu- 


© rity and Order, cannot but abhor. As it is a Maxim ig Politicks, that 
© all Governments are beſt ſupported by the ſame Methods and Counſels 


upon which they are founded; ſo it will appear undeniably true in its 


© Application to our Conſtitution,” which can be maintain'd by no other 
Principles, but thoſe on which it is built, and like their Baſis, the Goſ- 
© pel, if there's any Violation, or Breach made in any Branch of it, it 
* ſhakes and endangers the whole Frame and Body, Theſe things, how- 
© ever little they may be repreſented by our Adverſaries, will be found of 
© the molt conſiderable Confequerice, Let us therefore, as we are unhap- 
© py Shareits of St. Pauls Misfortune, to have our Church in Perils amon 

© falſe Brethren, follow his Example and Conduct in a parallel Caſe.” He 
* tells us in his Epiſtle to the Galatians, c. 2. That he was obſtructed and 
« pclter'd in his preaching the Gaſpel, by falſe Brethren unawares brought 
© in, who came privily to ſpy out his Liberty, which he had in Chriſt ſe- 
< ſus, that they wight-bring him into Bondage: To whom he gave place 
© by ubjection, no not for an Hour, that the Truth pf the Goſpel might 
© continue Wich the Church. Doubtleſs this brave and bold Reſolution 
did the Apaſtle take by the peculiar Command and Inſpiration of the 
Holy Ghoſt; and yet if our Difenters had lived in thoſe Times, they 
would have branded bim, as an mtemperate, hot, furious Zealot, that 
wanted to be ſweeten'd by the gentle Spirit of Charity and Moderation 
« forſooth ! Schiſm and Faction are things of impudent and incroaching 
© Natures, they thrive upon Conceſſions, take Permiffion for Power, and 
advance a 'I oleration immediately into an Eſtabliſhment. And are 
© therefore to be treated like growing Miſchiefs, or infectious Plagues, 
© kept at a diſtance, leſt their Deadly Contagion fpreads. Let us there- 
©fore-have no Fellowſhip with thoſe Works of Darkneſs, but rather re 
« prove them. Let our ſuperior Paſtors do their Duty in thundering out 
their Eccleſiaſtical Anathemas, and let any Power on Earth dare reverſe 
© a Sentence ratify'd in Heaven.“ 

Can any thing, my Lords, be plainer than that the Difſenters, and they 
only are here ſpoken of? And what does the Doctor ſay in his own De- 
fence, to avoid it? His Words in his printed Speech are theſe : 

© ©Schilmaticks, my Lords, ate not the only Perſons againſt whom Ec- 
cleſiaſtical Cenſures may be denounced : The Works of Darkneſs which 
©Treferred to as fit to be reproved, in that part of my Sermon where I 
© ſpeak of theſe Cenſures, are of the ſame kind with thoſe mentioned by 
the Apoſtle, whoſe Words I produced. All lewd and immoral Prac- 


"6 yices, Cc. 


It is very true, my Lords, Schiſmaticks are not the only Perſons againſt 
whom Ecclefiaitical Cenfures may be denounced, but | muſt tit ſay they 
are the only Perſons referred to, in the Paragraph I have read to your 
Lordſhips; and therefore I own I am a good deal concern'd, to find the 
For it is not Works of 
Darkneſs in general he is cautioning againſt, but expreſsly, by a Word 
of his own inſerting, not the Apoſtle's, thoſe Works of Darkneſs men- 
tioned immediately before; Schiſm and Faction, which with him go al- 
ways together. 

Theſe are the Sins againſt which he calls upon his ſuperior Paſtors to 
thunder out their Fecleſiaſtical Anathemas ; nor can the Charge be avoid- 
ed by that Diſtinction which was offer'd in his behalf, between a Cenſure 
purely Spiritual, and an Eccleſiaſtical Cenſure. For admitting there is 
ground for that Diſtinction in a Scholaiticai Conſideration of the general 
Queſtion of Chriſtian Cenſures ; yet there is no room to make uſe of it 


d * 


in this Caſe, becauſe he calls expreſly for Eccleſiaſtical Anathemas, 
which can be apply'd to none but ſuch as are part of the Order and Diſ- 
cipline of this Church. 

And it is certain, my Lords, that theſe Cenſures cannot, ſince the Act 
of Toleration, be inflicted upon Diſſenters, how much ſoever their Schiſm 
remains; becauſe it is expreſly provided by Act of Parliament, (an Act, 
my Lords, of the whole Chriſtian Society, to which the Superior Paſtors 
were perſonally concurring) that they ſhall not be treated as Schiſmaticks 
in the way of thoſe Eccleſiaſtical Cenſures, to which their Separation 
would otherwiſe have certainly ſubjected them. 

And tho” I cannot undertake upon Memory to be very particular, yet I 
dare venture to ſay, there have antiently been Relaxations of the Diſci- 
pline of the Church, even when the Crime was thought to deſerve the 
Continuance of it, for Publick Expedience, and better preſerving the 
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to declare from the 
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am verily perſuaded, chat the Church is ſo far from being 
this Indulgence, that it has received Advantage as wel] as Credit from 
that Moderation which ou Way to it. I could give {-veral Inſtances of 
this. within my own Obſervation, while I was Arch- Deacon, under # 
Reveyend Prelate that fits now before me, and ſince I have had the 
Honour to be on this Bench: In which compaſs of Time ſeveral Men of 
Sobriety and Learning, bred up to be Miniſters among the Di-atersy 
have left the Separation, and upon due Trial have been admitted to Ors 
ders in our Church; in which they have officiated with entire Confors 
** to our Rules, and to the Honour of our holy Religion. N 
. . Theſe Inſtances have been ſo frequent and remarkable, ſince the Diſs 
ſenters have been exempted from the Penalties of certain Laws, above what 
had been obſerved before; that I think it very ill becomes any Clergvman 
to preach againſt that Exemption, as the Doctor (notwithſtanding bis 
Reſerve for Conſciences truly ſcrupulous) has done, and to call upon his 
Superiors to act. in Contradiction to it. He ſhould have forbore doing 
this, at leaſt out of regard to her Majeſty, who had been graciouſly pleaſed 
hrone, that ſhe would preſerve the Toleration invies 
lable; A Reſolution I ſhall ever think it my Duty, upon all proper Occas 
ſions, to expreſs my Approbation of, as juſt and wiſe and charitable, and 
every way agreeable to the Spirit and Genius of the Chriſtiag-Religion. 
I ſhall not, my Lords, enter into the Enquiry of what Sentences are 
ratified in Heaven: But as one may venture to ſay, that all that have been 
ronounced on Earth, are not raitſy'd there; 6 by all I have ſeen of 
the Doctor's Spirit in theſe Matters, I have great reaſon to fear, that if 
the "ny of the Keys was in his Hands, it would often be very ſaly 
abuſed. | g . 
However he has ſo good an Opinion of his own Spirit, as to put his 
Superiors in mind of another Part of their Duty, immediately after that I 
have mentioned; and that is, to promote Mien of Probity, Conſcience 
and Courage; without which, he thinks, they cannot be fit Members of 
the Church Militant; in which I can as little agree with him as in the 
former Demand. For if I may judge of the Probity, Conſcience, and 


for a Miniſter of the Church of Chriſt in any reſpec ; and I hope I ſhall 
be ſo happy as to find all the Reverend Prelates, with whom I have the 
Honour to fit, agreeing with me in this. | 

But tho' I hope ſuch a Conduct will never recommend any Perſon to 
Favour, yet I do not deſire that even that which 1 heartily blame ſhould 


he will find it, 
as far as the juſt Concern you have for the Publick Tranquillity will 
allow you to ſhew it. 

T his I fay from that which, I bleſs God, is the natural Temper of my 
Mind, and not from the Care that has been taken by fome to intimidate, 
as far as they could, thoſe who were to have the Cognizance of the Doc- 
tor's Cauſe, and were not thought to be favourable to it. | 

I ſhall not take upon me to charge the Doctor or any of his particular 
Friends with this Practice, as great a Temptation as one is under to do fo 
from ſeyeral Circumſtances. And. it is not the leaſt, that occurs in his 
Prayers, which he has publiſh'd upon this Occafion, to repreſent not ſo 
much to God as to the World, that he is under Perſecution, when he is pro- 
ſecuted for offending againſt the Law, by thoſe, who in common Juſtice 
ought to be thought the faireſt Accuſers; and before your Lordſhips, who 
are juſtly acknowledged to be the mott impartial Judges. 

Heere I will never believe, till I cannot avoid it, that any Mem- 
bers of the Church of England who have acknowledged the Government, 
much leſs any Clergyman who has ſo often profeis'd his Obedience to it 
in Church and State, ihould have been any way accefſary to thoſe Threat- 
nings that have been given out, particularly againſt ſuch Biſhops as ſhould 
happen to condemn the Doctor's Proceedings. 

As far, my Lords, as I have ſeen of this Cauſe, I am likely to be 
one of thoſe Biſhops; and tho' I do not pretend to any great ſhare of 
Courage, I am very tree to declare to your Lordihips, that I am in no Com- 
pariſon ſo apprehenſive of what may befal myſelf for condemning this 
Perſon, as I am of what will probably befal the Publick, if your Lord- 
ſhips ſhould not condemn him. 

But that is in your Lordſhips Judgment, to which I humbly ſubmit its 
And only beg Pardon for having detain'd your Lorcſhips fo long ia giving 
my Reafons why I think the Commons have made good this Second Parr 
of their Charge. 


MVSEVM 
BRITANNICVM 


Vide Serm. Page 22. I. 4. 
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Courage he thinks fo deſerving, by what appears in his Sermon, compar'd; 
with his ”—_ to your Lordſhips, I cannot think them Qualifications 


be puniſhed ſo much as I think it deſerves. And tho' he, who pleads for 
warmly for wholeſome Severities towards thoſe who differ from him, has 
the leaſt Title to your Lordſhips Compaſſion ; vet I ho 
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